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The  Authorised  Reports  of  CASES  in  CHANCERY 
ARGUED  and  DETERMINED  in  the  ROLLS 
COURT  during  the  time  of  the  Right  Honorable 
Sir  JOHN  ROMILLY,  Knight,  Master  of  the 
RoUs.  1862,  1863.  By  CHARLES  BEAVAN, 
Esqr.,  M.A.,  Barrister-at-Law.    Vol.  XXXII.    1864. 

p.]    Layer  v.  Fielder.    Dee.  18,  1862. 

[S.  C.  32  L.  J.  Ch.  365 ;  7  L.  T.  602 ;  9  Jur,  (N.  S.)  190 ;  11  W.  R  245 ; 
1  N.  R.  188.    See  In  re  Allen,  1880,  49  L.  J.  Ch.  556.] 

Upon  the  treaty  for  a  marriage,  the  father  of  the  lady  wrote  to  the  husband,  "  I  still 
adhere  to  my  last  proposition,  viz.,  to  allow  Elizabeth  £100  a  year,  .  .  .  and  at  my 
decease  she  shall  be  entitled  to  her  share  of  whatever  property  I  may  die  possessed 
of."  Held,  1st,  that  this  was  a  contract  binding  on  the  father ;  2a,  that  it  was 
not  so  vague  as  to  prevent  its  being  enforced ;  3d,  that  it  did  not  include  freehold 
property ;  4th,  that  the  daughter  was  entitled  to  an  equal  share  with  the  other 
children  of  the  personal  estate  which  the  testator  died  possessed  of,  after  deducting 
the  widow's  one-third  share  and  the  debts  and  expenses ;  5th,  that  parol  evidence 
was  inadmissible  to  shew  what  was  intended  by  the  words  "  her  share ; "  6th,  that 
the  suit  ought  not  to  be  by  the  daughter  alone,  but  that  her  husband  ought  to  be 
a  Plaintiff. 

The  object  of  this  suit  was  to  enforce  a  written  promise,  made  by  a  father  on  the 
marriage  of  his  daughter,  under  the  following  circumstances  : — 

In  1844  the  testator  Mr.  Fielder  had  two  children,  viz.,  Elizabeth,  a  daughter  by 
his  first  marriage,  and  John  Henry,  who  was  then  only  four  years  of  age. 

In  December  1844  Henry  Laver  made  proposals  of  marriage  to  Elizabeth  Fielder, 
and  he  wrote  to  her  father,  stating  the  particulars  of  his  property,  and  asking  him  to 
make  a  suitable  settlement.  Negotiations  afterwards  took  place  between  them  and 
their  solicitors  as  [21  to  the  money  arrangements  to  be  made,  but,  in  consequence  of 
disagreements,  Mr.  Fielder  wrote  an  angry  letter,  and  all  further  negotiations  for  the 
marriage  were  thereupon  broken  off. 

Some  time  afterwards  the  treaty  for  the  marriage  was  renewed,  and  Mr.  Laver 
sent,  through  Elizabeth  Fielder,  a  letter  to  her  father  asking  his  consent  to  the 
marriage.     Mr.  Fielder  thereupon  wrote  to  Mr.  Laver  the  following  letter : — 

"  1st  April  1845. — Dear  Sir, — My  daughter  has  given  me  a  letter  from  you,  in 
which  you  say  you  are  willing  to  marry  her,  if  I  will  give  my  consent.  I  certainly, 
in  my  last  to  yon,  did  state  that  which  was  my  feeling  upon  the  subject  then,  for  I 
could  not  conceive  that  any  man  who  had  a  regard,  such  as  you  had  professed  for  her, 
could  have  so  suddenly  altered  his  determination,  as  you  had  done  twice.  I  therefore 
concluded,  and  I  think  very  naturally,  that  your  only  motive  was  to  see  how  much 
money  I  thought  proper  to  give  her,  and  as  I  had  no  particular  wish  to  see  her 
married  to  any  man  that  I  had  the  least  idea  would  not  make  her  a  good  husband, 
R.  VIII.— 1  1 
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was  the  cause  of  my  writing  as  I  did.  However,  as  you  have  now  a  wish  to  renew 
the  acquaintance,  so  far  as  I  am  concerned,  I  will  still  adhere  to  my  last  proposition,  viz., 
to  allow  Elizabeth  £100  per  annum,  and  if  you  like  the  situation,  one  of  my  houses 
to  reside  in,  and  that  at  my  decease  she  shaU  be  entitled  to  her  share  in  whatever  property 
I  may  die  possessed  of .  As  to  all  other  matters,  I  shall  leave  it  entirely  to  you  and 
her,  she  being  now  as  I  consider  of  suflScient  age  to  judge  for  herself.  I  shall  be 
most  happy  to  see  you  and  to  be  on  as  friendly  terms  as  we  ever  were,  and  which  I 
sincerely  hope  no  further  misunderstanding  will  sever." 

[3]  The  marriage  took  place  in  July  1845,  with  the  full  consent  of  Mr.  Fielder, 
but  no  settlement  was  ever  executed. 

The  testator  died  in  1859,  leaving  his  son,  his  daughter,  and  his  widow  surviving. 
By  his  will  and  codicil,  dated  respectively  in  1847  and  1854,  he  had  made  an  equal 
disposition  of  his  real  and  personal  estate  in  favour  of  his  widow,  son,  and  daughter, 
ana  provision  for  his  grandchildren.  In  the  event  of  his  son's  dying  under  twenty- 
one,  his  share  was  given  over  to  his  sister. 

In  November  1859  Mrs.  Fielder  the  executrix  instituted  a  suit  against  Mr.  and 
Mrs.  Laver  for  the  administration  of  the  testator's  estate,  and  a  decree  was  made  in 
February  1860,  but  no  certificate  had  yet  been  made. 

The  testator's  son,  John  Henry  Fielder,  attained  twenty-one  in  October  1861. 

Mr.  and  Mrs.  Laver  alleged  that  they  had  learned  for  the  first  time  in  April 
1862  that  the  letter  of  the  testator  of  the  1st  of  April  1845  amounted  to  a  binding 
contract 

The  bill  was  filed  in  May  1862  by  Mrs.  Laver,  by  her  next  friend,  against  Mrs. 
Fielder,  John  Henry  Fielder,  and  Mr.  Laver.  It  prayed  a  declaration  that  Mr. 
Fielder  "  was  bound  so  to  leave  or  dispose  of  his  property,  that  the  Plaintiff  should, 
after  his  death,  have  a  share  of  all  his  property,  both  real  and  personal,  equal  with 
what  he  should  leave  to  his  son  and  any  other  children  or  child  that  he  might  have ; 
and  that  all  necessary  directions  might  be  given  for  setting  [4]  apart  for  the  Plaintiff 
such  share  of  the  said  testator's  residuary  real  and  personal  estate." 

Mr.  Selwyn  and  Mr.  Piggott,  for  the  Plaintiff,  and  Mr.  Davey,  for  the  husband. 
The  letter  constitutes  a  valid  contract,  binding  on  Mr.  Fielder  and  his  estate.  That 
has  been  established  by  a  series  of  modern  authorities. 

Loxley  v.  Heath  (27  Beav.  523,  and  1  De  Q.  F.  &  J.  489) ;  Bold  v.  Euichinsm  (20 
Beav.  250,  and  5  De  G.  M.  &  G.  558) ;  JDe  BeU  v.  Thffmsm  (3  Beav.  469,  and  12 
Clark  &  Fin.  45) ;  HuUm,  v.  BossUer  (7  De  G.  M.  &  G.  9) ;  Barhoorth  v.  Ymmg  (4 
Drew.  1) ;  Goldicutt  v.  Toumsend  (28  Beav.  445). 

Secondly,  as  to  the  construction  of  the  words  "  at  my  decease  she  shall  be  entitled 
to  her  share  in  whatever  property  I  may  die  possessed  of."  This  means  an  equal 
share  of  his  property.  [The  Master  of  the  Bolds.  It  cannot  mean  that  the 
widow  was  to  oe  left  destitute.]  It  is  a  contract  that  no  preference  should  be  made 
as  between  his  children,  in  regard  to  whatever  property  he  died  possessed  of ;  but 
that  each  should  be  entitled  equally.  The  word  "  property  "  includes  the  freehold 
estates  of  the  testator,  which  produced  £180  a  year. 

They  proposed  to  give  in  evidence  a  conversation  between  Mr.  Laver  and  Mr. 
Fielder  in  1848,  in  which  the  former  asked  the  latter  if  he  had  made  his  will,  and  in 
answer  to  which  inquiry  Mr.  Fielder  expressed  himself  as  follows  : — "  My  property, 
as  I  have  before  told  you,  will  be  divided,  one-third  to  go  to  my  wife,  oue-third  to 
my  daughter,  and  one-third  to  my  son,  and  at  the  death  of  [5]  my  wife  her  one-third 
will  be  divided  between  my  daughter  and  son." 

This  evidence  was  objected  to  as  inadmissible,  the  object  of  it  being  to  control  the 
written  instrument. 

Mr.  Southgate  and  Mr.  F.  H.  Colt,  for  the  Defendants.  This  suit  is  improperly 
framed,  being  one  by  the  wife  alone  to  enforce  a  contract  between  the  testator  and 
her  husband.  "The  husband  ought  to  be  joined  as  Co-plaintiff  and  the  bill  amended 
for  that  purpose.  Parol  evidence  is  inadmissible  in  this  case ;  the  Plaintiff  must  stand 
or  fall  upon  the  written  document,  and  nothing  which  took  place  afterwards  could 
affect  its  construction. 

The  letter  of  1845  is  too  vague  and  uncertain  in  its  terms  to  be  capable  of  being 
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enforced ;  Kay  v.  Crook  (3  Smale  &  Gif.  407).  It  is  a  mere  general  vague  notice  of 
his  intentions.  What  is  "  her  share ) "  She  was  entitled,  as  of  right,  to  none.  Again, 
there  are  no  words  of  equality,  nor  any  statement  of  the  class  with  whom  she  is  to  share. 
In  all  the  decided  cases  the  class  has  been  ascertained,  as  "  shall  share  with  my  other 
children."  The  word  "  property  "  is  ambiguous,  and  the  expression  "  possessed  "  shews 
that  it  did  not  extend  to  freeholds.  If  it  included  real  estate,  then,  as  the  daughter 
takes  no  share  in  real  estate,  the  difficulty  would  be  increased  as  to  the  words  "  her 
share." 

There  was  no  contract  to  die  intestate,  and  the  testator  had  a  clear  right  to  deal 
with  his  property  as  he  pleased  during  his  life,  and  it  was  not  intended  that  he  should 
be  deprived  of  all  power  of  disposition  by  bis  [61  will.  This  is  a  case  within  the 
mischief  intended  to  be  prevented  by  the  Statute  of  Frauds.  (29  Car.  2,  c.  3,  s.  4.) 

Lastly,  the  Plaintiff  is  bound  by  her  laches  and  acquiescence.     She  has  taken  the 
<;hance  of  her  brother  dying  under  twenty-one,  and,  until  that  event  happened,  elected 
to  abide  by  the  will.     With  that  view,  she  submitted  to  a  decree  for  the  administration 
of  the  testator's  estate,  and  to  carry  the  will  into  execution. 
Mr.  Piggott,  in  reply. 

The  Master  of  the  Rolus  [Sir  John  Romilly].  I  am  of  opinion  in  this  case  that 
the  Plaintiff  is  entitled  to  a  decree. 

I  think  it  is  impossible  for  me  to  allow  the  parol  evidence  to  vary  the  effect  of  the 
letter.  The  testator,  in  his  letter,  after  a  few  preliminary  observations,  says,  "  I  will 
still  adhere  to  my  last  proposition."  If  that  stood  alone,  parol  evidence  might  properly 
have  been  given  to  explain  what  that  "  last  proposition  "  meant.  But  the  testator 
has  himself  gone  on  to  explain  what  he  intended  by  his  "  last  proposition  " — for  he 
puts  a  videluxt  after  it,  and  says,  "  Viz.,  to  allow  Elizabeth  £100  per  annum,  and,  if 
you  like  the  situation,  one  of  my  houses  to  reside  in ;  and  that  at  my  decease  she 
shall  be  entitled  to  her  share  in  whatever  property  I  may  die  possessed  of."  I  am  of 
opinion  that  I  cannot  allow  parol  evidence  to  be  introduced  for  the  purpose  of  varying 
those  words.  The  testator  expressly  states  what  he  intends,  in  words  which  it  is 
necessary  for  me  to  construe.  If  I  agreed  with  the  argument,  that  the  words  are  too 
amlngaous  to  admit  of  any  definite  or  distinct  meaning,  I  should  make  no  decree  at 
all.  But  [7]  if  not,  those  are  the  words  upon  which  I  am  to  decide.  In  my  opinion 
that  excludes  the  parol  evidence ;  because,  assuming  it  to  be  true  and  that  this  evidence 
shews  that  his  "last  proposition  "  was  different,  still,  when  the  testator  in  his  letter 
states  what  his  "  last  proposition  "  is,  his  contract  is  confined  to  that  statement,  and 
cannot  be  carried  beyond  it. 

The  next  point  which  I  have  to  consider  is  the  construction  of  the  words  used.  . 
What  do  they  mean  I  The  words  are  these : — "At  my  decease  she  shall  be  entitled 
to  her  share  in  whatever  property  I  may  die  possessed  of."  The  first  question  is, 
whether  those  words  are  too  ambiguous  or  too  vague  for  the  Court  to  put  any  definite 
and  distinct  meaning  upon  them  1  I  was  referred  to  the  case  of  Kay  v.  Croc^  (3  Smale 
&  Gif.  407),  which  was  that  of  a  father  having  promised  to  recognize  his  son  in  his 
will ;  and  the  Court  there  held  that  that  promise  was  much  too  vague  to  entitle 
the  son  to  anything.  I  concur  in  that  view  of  the  case.  "Recognizing"  the  son 
evidently  amounted  to  nothing  more  than  a  mere  statement  that  he  was  his  son.  If 
the  rule  of  the  civil  law  prevailed,  that  a  man  could  not  disinherit  his  son  without 
shewing  that  he  had  him  present  to  his  mind  at  the  time,  and  from  whence  arose  the 
practice  of  leaving  the  son  a  shilling,  or,  as  it  is  commonly  said,  "  cutting  him  off  with 
a  shilling,"  it  is  clear  that  that  is  a  recognition  of  the  son  in  the  will ;  yet  such  could 
not  be  the  meaning  of  the  father  in  this  case,  and  beyond  that  no  line  could  be  drawn. 
I  do  not  mean  to  say  what  would  have  been  the  effect  if  the  words  here  used 
had  been  "  entitled  to  a  share  of  the  property."  The  words  used  are,  "  entitled  to  her 
fJS}  share  of  the  property."  But  what  is  a  daughter's  share  of  property  1  Suppose  a 
person  were  asked  this  question : — What  is  the  share  your  children  have  in  your 
property  1  The  answer  which  would  suggest  itself  to  my  mind,  as  a  lawyer  would  be, 
"the  share  which  by  law  they  have  in  your  property."  But  what,  then,  is  her  share 
in  your  property  ?  Her  share  in  your  property  is  an  equal  share  with  her  brothers 
and  sisters  in  two-thirds  of  the  personal  estate.  The  share  of  the  widow  is  one-third, 
and  the  daughter's  share  is  an  equal  share  with  all  her  brothers  and  sisters  in  the  two- 


Digitized  by 


Google 


4  LAVEE   V.    FIELDER  BBBlT.t. 

thirds  which  remain.  What,  then,  is  it  that  the  testator  here  meant  to  gire  his 
daughter  1  Here  was  a  gentleman  about  to  marry  that  daughter,  who  said  to  the 
testator,  "  What  will  you  give  her  1 "  He  replies,  "  She  shall  hare  her  share  in  my 
property."  The  gentleman  goes  to  his  lawyer,  and  asks  him  what  is  a  daughter  8 
share  in  the  property ;  upon  which  he  is  told  it  is  an  equal  share  with  her  brothers 
and  sisters  in  two-thirds  of  the  father's  personal  estate.  A  promise  is  to  be  taken  most 
strongly  against  the  person  who  promises,  for  the  same  reason  as  a  grant  is  against 
the  grantor.  The  testator  might  naturally  have  expected  that  he  would  have  more 
children  than  he  then  had ;  and  I  think  that  the  words  of  the  promise  leave  open  the 
consideration  for  other  children  to  be  bom,  in  order  that  they  might  also  have  their 
shares.  This  daughter,  then,  would  only  have  taken  whatever  was  her  proportion  of 
the  two-thirds,  which  furnishes  a  distinct  and  definite  meaning  to  the  words. 

It  was,  however,  justly  observed,  that  the  words  are — "her  share  in  tcitatever 
property,"  which  would  include  real  estate ;  and  therefore  it  was  suggested,  on  the 
one  hajid,  that  the  Plaintiff  or  the  Plaintiffs  wife,  would  take  one-third  of  the  real 
estate ;  and  on  the  other  that,  [9]  if  the  real  estate  were  intended  and  she  took  no  share 
in  it  at  all,  it  made  the  whole  void  for  uncertainty.  But  I  do  not  think  it  is  necessary 
to  adopt  that  view.  I  think  a  difficulty  might  have  arisen  if  there  had  been  nothing 
but  real  estate  ;  because  then  the  daughter  would,  by  law,  have  had  no  share  at  all ; 
and  yet,  as  it  would  have  been  necessary  to  give  some  meaning  to  the  words  used, 
it  might  have  been  held  that  they  were  too  vague  to  express  what  share  the  testator 
intended  her  to  take.  But  where  there  is  property  in  which  she  can,  by  law,  take 
a  share,  I  think  the  words  "  her  share  "  may  well  have  a  distinct  and  definite  meaning 
attached  to  them.  She  will  only  take  her  share  in  that  portion  of  the  property  which  she 
can  by  law  take ;  and  her  share  will,  therefore,  be  satisfied  out  of  the  personal  estate. 

I  think  the  testator  meant  to  say — "  Whatever  that  personal  estate  may  be  at  the 
time  of  my  death,  she  shall  have  her  share  of  it.  In  case  I  buy  more  land,  she  will 
lose  something ;  but  in  case  I  sell  land  and  turn  it  into  personal  property,  she  will 
gain  something ;  but  whatever  the  personal  estate  may  consist  of,  she  is  to  have  her 
share  of  it."  I  think  he  used  the  words  "her  share"  as  synonymous  with  "her  legal 
share  " — "  her  lawful  share  " — "  her  rightful  share  " — "  the  share  which  the  law  give» 
her" — "the  share  which  according  to  law  and  to  the  statutes  passed  for  that  purpose, 
the  Legislature  and  the  law  of  the  country  have  thought  it  right  and  reasonable  she 
should  have  in  her  father's  estate."  That  is,  I  think,  a  distinct  and  plain  meaning, 
and  that  which  is  intended  by  the  words  "  her  share." 

I  do  not  agree  with  the  argument  that  the  words  "  her  share  "  mean  "  an  equal 
share  with  other  brothers  and  sisters,"  if  extended  to  a  share  given  by  the  testator, 
and  not  confined  to  such  as  she  would  be  entitled  to  in  [10]  the  case  of  intestacy. 
In  that  respect,  I  follow  the  reasoning  of  Mr.  Colt,  that  there  must  then  be  some 
reference  to  the  class  which  is  to  take,  and  it  should  have  been  said,  "  a  share  with 
her  brothers  and  sisters,"  or  a  "share  with  the  rest  of  the  other  children."  In  that 
case,  as  it  was  very  properly  stated,  the  words  "  her  share "  would  have  meant  an 
equal  share.  In  this  case,  however,  the  testator  having  said  nothing  of  that  kind ; 
but  having  merely  said,  "  Her  share  in  whatever  property  I  may  die  possessed  of," 
that  share  is,  in  my  opinion,  such  as  I  have  defined  it  to  be. 

It  was  suggested  that  the  testator  had  himself  subsequently  put  a  construction 
upon  this  promise.  Even  if  that  evidence  were  admissible,  I  am  not  clear  that  he  has. 
I  am  not  at  all  clear  that  he  had  not  the  whole  matter  present  to  his  mind  when  he 
wrote  the  letter  of  April  1845.  He  may  probably  have  thought  he  was  not  bound  by 
it.  In  fact  the  Plaintiff's  husband  states,  he  did  not  know  but  that  he  was  precluded 
by  the  testator's  will.  The  testator  may  have  thought  that  he  had  made  a  mere 
empty  promise,  and  that  he  had  a  right  to  change  his  intention  by  his  will.  But  I 
cannot  allow  anv  supposition  of  what  the  testator  might  have  thought  to  vary  what  I 
consider  to  be  the  fair  and  true  construction  of  the  promise  into  which  he  has  clearly 
entered. 

This  is  how  the  rights  of  the  parties  would  have  stood  if  the  Plaintiff  had  filed  his 
bill  the  moment  after  the  death  of  the  testator,  or  the  moment  that  they  discovered 
their  rights.  I  have  now  to  consider  the  arguments  used  with  respect  to  the  laches 
and  acquiescence  and  election  of  the  Plaintiff. 
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Now,  with  respect  to  laches,  undoubtedly  a  con-£111-siderable  time  has  elapsed, 
upwards  of  three  years ;  but  having  regard  to  the  view  Mrnich  the  Court  takes  of  cases 
of  this  sort,  I  think  that  that  is  not  such  a  lapse  of  time  as  ought  to  bar  the  Plaintiff 
from  obtaining  relief  in  this  suit.  In  the  first  place,  this  is  to  be  considered  : — that 
it  is  always  a  painful  thing  to  file  a  bill  of  this  description.  It  is  necessarily  a  bill 
against  persons  to  whom  you  are  attached,  members  of  your  own  family ;  it  is  not 
exactly  the  same  as  if  the  Defendants  were  mere  strangers. 

It  is  impossible,  I  think,  to  lay  stress  upon  the  letter  of  the  29th  May  1862.  It 
was  said  that  Mr.  Laver,  by  that  letter  to  his  brother-in-law,  written  to  him  shortly 
after  he  came  oi  age,  purposely  delayed  the  suit,  running  the  chance  of  whether,  by 
the  death  of  the  son  previously  to  twenty-one,  be  might  not  acquire  the  whole  of  the 
property,  and,  if  not,  that  he  might  then  institute  this  suit.  In  answer  to  that  argu- 
ment, the  evidence  that  the  PUintiff  did  not  know  of  his  rights  by  law  is  very 
material,  and  the  evidence  of  Mr.  Kearsey  upon  that  part  of  the  case  is  conclusive. 
The  law  will  not  allow  that  ignorance  of  it  shall  excuse  any  man  from  his  acts,  whether 
of  a  criminal  or  a  civil  nature— a  rule  inseparable  from  the  due  administration  of  the 
law.  But  ignorance  of  the  law  will  thus  far  protect  a  man :  it  will  shew  that  he  did 
not  act  from  the  particular  motive  which  might  be  attributed  to  him,  if  he  had  been 
folly  cognizant  of  his  rights.  That,  therefore,  is,  in  my  opinion,  very  valuable 
evidence  to  shew  that  the  motive  to  which  I  have  referred  was  not  the  real  motive 
actuating  the  Plaintiff.  I  feel  satisfied  that  if  any  person  knew  what  was  actually 
passing  through  the  mind  of  the  Plaintiff  at  the  time,  it  would  be  found  that  he  was 
merely  writing  a  few  civil  words,  and  that,  when  the  son  came  of  age,  he  wished  to 
hnA  his  inten-[12]-tions  to  him  in  a  manner  which  was  the  least  disagreeable.  I  am 
satisfied,  upon  a  general  view  of  the  case,  that  the  letter  of  the  Plaintiff  did  not 
amount  to  an  assertion  of  the  particular  intention  of  running  the  chance  of  the  son's 
dying  under  twenty-one. 

The  on^  other  thing  which  I  have  now  to  consider  is  the  effect  of  the  decree  made 
in  1860.  I  think  it  does  not  affect  this  question.  That  was  a  decree  for  the  adminis- 
tration of  this  testator's  estate,  directing  the  accounts  to  be  taken ;  the  certificate 
has  not  been  issued,  and  a  claim  is  now  made  on  the  estate.  A  claim  can  be  made  on 
the  estate,  either  by  application  in  the  cause  itself,  or  by  means  of  a  substantive  pro- 
ceeding. If  it  can  be  made  in  the  cause  itself,  then  it  is  a  mere  matter  of  course 
to  allow  it  to  be  made  at  any  time  prior  to  the  certificate  being  approved ;  and  indeed, 
subsequently  to  that  period,  before  a  division  of  the  fund,  providing  the  claimant 
make  an  application  to  the  C!ourt  for  that  purpose,  and  pay  the  costs  which  he  has 
occasioned  by  not  applying  sooner.  But  if  the  claim  cannot  be  made  in  the  suit,  and 
a  substantive  proceeding  be  necessary  for  that  purpose,  it  does  not  vary  or  alter  the 
case. 

It  is  of  great  importance  that  all  persons  should  understand  that  when  a  man 
makes  a  solemn  engagement  upon  an  important  occasion,  such  as  the  marriage  of  his 
daughter,  he  is  bound  by  the  promise  he  then  makes.  If  he  induce  a  person  to  act 
upon  a  particular  promise,  with  a  particular  view,  which  affects  the  interests  in  life  of 
his  own  children  and  of  the  persons  who  become  united  to  them,  this  Court  will  not 
permit  him  afterwards  to  forego  his  own  words,  and  say  that  he  was  not  bound  by  what 
he  then  promised.  It  is  upon  these  principles  that  the  Court  has  acted  in  all  such 
[13]  cases  ;  it  exercises  its  jurisdiction  for  the  enforcement  of  the  truth,  and  makes  a 
man's  acts  square  with  his  words,  by  compelling  him  to  perform  what  he  has  under- 
taken. That  being  so,  I  think  that  the  relief  which  I  must  give  the  Plaintiffs  is  this : 
— ^Declare  that  they  are  entitled  to  one-third  of  the  personal  estate  of  the  testator  in 
this  suit,  after  the  payment  of  the  debts  and  testamentary  and  funeral  expenses  and 
eosts  of  the  administration  suit.  Then  the  Plaintiff  may  go  in  in  the  other  suit  to  prove 
for  that  third,  and  for  the  costs  of  this  suit ;  and  the  Defendants  can  have  their  costs 
oat  of  the  estate  in  that  suit 

The  bill  must  be  amended,  as  suggested  by  Mr.  Southgate,  but  the  order  I  have 
made  as  to  costs  will  not  include  those  of  the  amendment  of  the  bill,  or  of  Mr. 
Laver  in  his  original  character  of  a  Defendant  to  the  bill.  The  proposed  amendment 
of  the  bill  was  a  very  proper  one ;  in  fact,  I  think  I  could  not  have  made  the  decree 
without  it 
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[14]    Clark  v.  Lkach.    Dee.  3,  4,  1862. 

[Affirmed,  1  De  G.  J.  &  S.  409 ;  46  E.  R  163  ;  32  L.  J.  Ch.  290 ;  8  L.  T.  40 ; 
9  Jar.  (N.  S.)  610;  11  W.  R.  351.] 

Where  partners,  after  the  expiration  of  the  term  agreed  upon  by  the  articles  of 
co-partnership,  continue  to  carry  on  the  business  at  will,  without  change,  this 
partnership  is  regulated  by  the  articles,  so  far  as  they  are  applicable  to  toe  new 
state  of  circumstances,  but  such  of  the  articles  as  are  inoonsistent  with  a  partnership 
at  will  have  no  application. 

By  articles  for  a  partnership  for  seven  years,  a  partner,  upon  certain  default  of  hi» 
co-partner,  had  power  to  dissolve,  and  thereupon  the  defaulting  partner  was  to  be 
considered  as  quitting  the  business  for  the  benefit  of  the  partner  giving  the  notice, 
who  was  to  have  the  option  of  taking  the  property  and  eflfects  of  the  partnership  at 
a  valuation.  Held,  that  this  clause  did  not  apply  to  a  partnership  continued  at  will 
after  the  expiration  of  the  seven  years. 

By  articles  of  partnership,  dated  the  17th  of  July  1839,  and  made  between  the 
Plaintiff  Mr.  Clark  and  the  Defendant  Mr.  Leach,  they  covenanted  to  be  partners 
as  merchants,  &c.,  for  the  term  of  seven  years  from  the  1st  of  July  1839.  The 
articles  provided  for  an  equality  between  them,  as  to  profits,  losses,  capital,  monthly 
drawings,  &o.,  and  provided  for  the  mode  of  keeping  and  settling  the  accounts.  It 
then  provided  "  that  the  partners  shall,  at  all  times,  during  the  continuance  of  the 
said  partnership,  diligently  and  faithfully  employ  themselves,  respectively,  in  the  con- 
duct and  management  of  the  said  business  and  the  concerns  of  the  said  partnership, 
and  devote  the  whole  of  their  time  and  attention,  during  the  usual  hours  of  business, 
to  the  same." 

The  articles  then  provided  that  neither  of  the  partners  should  transact  business, 
&c.,  &c.,  with  any  person,  after  he  should  be  requested  by  the  other  not  to  do  the 
same,  nor  compound  debts,  nor  accept  bills  out  of  the  ordinary  course,  or  be  bail,  &c., 
&o,,  and  then  followed  this  proviso : — 

"  Provided  always,  that  if,  contrary  to  the  several  agreements  hereinbefore  con- 
tained, either  of  the  said  partners  shall  neglect  or  refuse  to  attend  the  business  of  the 
said  partnership,  or  if  either  of  the  said  partners  shall  wilfully  neglect  or  refuse  to 
keep  proper  and  just  [16]  accounts,  or  shall  transact  business,"  &c.,  &c.,  "  with  any 
person  after  he  shall  be  requested  not  to  do  the  same,"  &c.,  &c.  [then  follows  a  specifi- 
cation of  the  other  acts  previously  forbidden]  "  then  and  in  any  of  the  said  cases,  the 
other  of  the  said  partners,  if  he  shall  think  fit,  shall  be  at  liberty  to  dissolve  the  said 
partnership,  by  giving  to  the  partner  who  shall  offend  in  any  of  the  particulars  afore- 
said a  notice  in  writing  declaring  the  said  partnership  to  be  dissolved  and  determined. 
And  the  said  partnership  shall,  from  the  time  of  giving  or  leaving  such  notice,  or  from 
any  other  time  to  be  therein  specified  for  the  purpose,  absolutely  cease  and  deter- 
mine accordingly,"  &c.,  &c.,  "  And  the  said  partner  to  whom  the  said  notice  shall  be  given 
shall  he  considered  as  gniitting  the  said  busitiess  for  the  benefit  of  the  partner  who  shall  give  the 
said  notice." 

The  articles  afterwards  provided  that  in  such  case  the  partner  giving  the  notice 
should  have  the  option  of  purchasing  the  share  of  the  other,  of  and  in  the  property, 
credits  and  effects  of  the  partnership  at  a  valuation,  the  price  to  be  paid  by  certain 
instalments,  and  if  he  should  decline,  they  were  to  be  converted  and  divided  ;  and  if 
such  partner  should  decline  to  purchase  the  share  upon  the  terms  aforesaid,  then  the 
partnership  accounts  and  affairs  should  be  adjusted  and  wound  up  in  the  same  manner 
as  is  hereinbefore  provided,  in  the  event  of  the  death  of  either  of  the  said  partners 
and  the  surviving  partner  declining  to  purchase  the  share  of  the  deceased  partner. 

The  seven  years  expired  on  the  1st  of  July  1846,  but  the  partners  continued  their 
business  as  before,  without  any  alteration  of  the  terms,  until  the  30th  of  June  1862, 
when  the  Plaintiff,  alleging  that  the  Defendant  had  wholly  neglected  to  attend  to  the 
business,  gave  him  a  [16]  written  notice,  which,  omitting  the  immaterial  parts,  was 
in  the  following  terms  : — 
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"In  oonsequence  of  your  continued  neglect  to  attend  to  the  business  of  our 
partnership,  I  hereby  give  you  notice  that  I  declare  the  said  partnership  to  be  dissolved 
and  determined  as  from  and  after  this  date.  Having  regard  to  your  continued  neglect 
of  our  partnership  business,  I  am  constrained  to  avail  myself  of  the  provisions  given 
by  our  articles.  By  the  articles,  I  am  entitled  to  take  over  and  become  the  purchaser 
of  your  share  in  the  property,  credits  and  effects  of  the  partnership,  to  be  ascertained 
by  arbitration,  and  this  I  am  desirous  and  prepared  to  do  in  the  mode  provided  by 
the  articles." 

The  Defendant  disputed  the  Plaintiff's  right  to  give  such  notice,  but  said  he  was 
content  to  acquiesce  in  an  immediate  dissolution,  on  the  usual  terms  of  the  assets 
being  realised  and  divided. 

The  Plaintiff  continued  to  carry  on  the  business  in  the  name  of  Leach  &  Clark, 
and  Defendant  set  up  business  in  the  neighbourhood  on  his  own  account,  using  the 
name  of  B.  Leach  &  Co.,  late  Leach  &  Clark.  On  the  4th  of  August  1862  the  Defen- 
dant caused  printed  cards  and  circulars  to  be  addressed  and  sent  to  the  customers  and 
oramections  of  the  late  firm.  The  cards  were — "  B,.  Leach  &  Co.  (late  Leach  &  Clark)." 
And  the  circulars  were  in  these  terms : — 

"  Gentlemen, — I  beg  to  inform  you  that  the  partnership  which  subsisted  between 
myself  and  Mr.  John  Cmrk,  under  the  firm  of  Leach  &  Clark,  has  been  dissolved,  and 
that  I  shall,  from  this  date,  carry  on  business  under  the  firm  of  K  Leach  &  Co. 

ri73  "  Soliciting  a  continuance  of  your  much  esteemed  favors,  and  referring  you 
to  the  signature  of  my  new  firm. — ^I  am,  gentlemen,  yours  respectfully, 

"Robert  Leach." 

A  correspondence  ensued,  and,  ultimately,  the  Defendant's  solicitors  wrote  to  the 
Plaintiff's  solicitors  as  follows : — 

"6th  August  1862. — ^Dear  Sirs, — We  find  from  our  client  this  morning,  that 
Mr.  Clark  invariably  uses  the  name  of  the  late  firm  in  all  his  business  transactions 
and  at  his  place  of  business.  In  our  judgment,  he  has  no  exclusive  right  of  so  doing, 
and  therefore  our  client  will  continue  to  follow  the  example  which  yours  has  set. 
If  your  client  be  willing  to  abandon  the  name  of  the  old  firm,  so  will  ours. 

"Clabkk  &  MOKICE." 

The  Plaintiff  did  not  accede  to  this  proposal,  but  filed  a  bill,  praying  a  declaration 
that  the  partnership  was  dissolved  as  from  the  30th  of  June  1862  ;  that  the  affairs  of 
the  mrtnership  might  be  liquidated  on  the  terms  insisted  on  by  the  Plaintiff ;  that 
the  Defendant  might  be  restrained  from  resuming  or  carrying  on  the  business  of  a 
merchant,  &c.,  under  the  style  or  firm  of  Leach  &  Clark,  and  from  further  using  the 
name  of  that  style  or  firm,  and  from  issuing  or  sending,  to  any  person  or  persons, 
any  further  copies  of  the  said  eard  or  circular  of  the  4th  day  of  August  1862,  or  any 
other  card  or  circular  signifying  or  importing  that  the  business  carried  on  by  the 
Defendant  is  a  continuation  of  the  business  carried  on  by  the  late  firm  of  Leach  & 
Clark,  and  from  soliciting  any  customer  of  the  said  late  firm  to  become  a  customer  of 
the  Defendant,  or  to  cease  [18]  from  employing  the  Plaintiff  in  the  business  formerly 
carried  on  by  their  late  firm  of  Leach  &  Clark. 

Mr.  Selwyn  and  Mr.  Druce,  for  the  Plaintiff.  After  the  expiration  of  the  seven 
years,  the  partnership  continued  on  the  same  terms  as  before,  and  the  partners  were, 
therefore,  subject  to  the  consequences  of  a  neglect  to  attend  to  the  business.  The 
Defendant  being  in  default,  and  the  notice  having  been  duly  given,  the  Plaintifi's  right 
has  arisen,  and  the  Defendant  must  now  be  considered  as  having  relinquished  the 
bvisiness  for  the  "  benefit "  of  the  Plaintiff,  and  the  partnership  must  be  wound  up  on 
that  footing. 

Secondly.  The  Plaintiff  is  entitled  to  an  injunction  to  restrain  the  Defendant 
from  acting  in  violation  of  the  articles  and  in  derogation  of  his  grant  or  cession  of 
the  partnership  business  to  the  Plaintiff.  He  has  no  right  to  use  the  name  of  the  old 
firm,  or  to  issue  circulars  "soliciting  a  continuance"  of  the  custom,  and  to  attempt  to 
take  away  "  the  benefit"  of  that  business,  which  belongs,  by  contract,  to  the  Plaintiff. 
In  Burrows  v.  Foster  (MS.,  Lords  Justices,  13th  May  1862),  it  was  agreed  that  the 


Digitized  by 


Google 


8  CLARK  V.   LEACH  UBSkY.tk 

Plaintiff  "  should  have  the  benefit  and  advantages  of  the  business  and  connections  of 
the  said  co-partnership  firms,"  and  an  order  for  an  injonctioa  was  penned  by  Lord 
Justice  Turner,  which  restrained  the  Defendants  from  soliciting  the  business  of  the 
old  customers  and  connections. 

FThe  Master  of  the  Bollb.  Has  not  the  Defendant  a  right  to  say  that  he 
lately  belonged  to  a  certain  firm,  and  cannot  he  advertize  that  fact  1  The  difficulty 
is,  if  he  cannot  be  prevented  carrying  on  the  same  business,  is  he  not  at  liberty  to 
solicit  the  public  at  large,  and  to  do  so  by  telling,  as  is  the  truth,  that  he  belonged  to 
a  late  firmi] 

[19]  The  Defendant  may  carry  on  business  where  he  likes,  even  next  door,  but 
not  so  as  to  interfere  with  the  Plaintiffs  rights ;  he  can  do  no  act  in  contravention  of 
his  distinct  contract.  The  partnership  articles  contemplate  a  continuance  of  the 
business,  of  which  the  Plaintiff  is  to  have  the  "  benefit,'  and  the  Defendant  can  do 
no  act,  true  or  false,  which  will  deprive  the  Plaintiff  of  that  which  he  has  contracted 
for.  He  cannot  represent  that  his  is  a  continuation  of  the  old  partnership,  or  solicit, 
as  he  is  in  the  habit  of  doing,  "  a  continuance  "  of  the  favors  of  the  customers  of  the 
old  firm  j  Howe  v.  M'Keman  (30  Beav.  547) ;  Churton  v.  Douglas  (John.  179) ;  Farsotu 
V.  Hayward  (31  Beav.  199) ;  Haywardy.  Parsons  (31  Law  J.  (Chanc.)  666). 

Mr.  Baggallay  and  Mr.  Knox  Wigram,  for  the  Defendants.  After  the  expiration 
of  the  seven  years,  the  clause  in  question  was  no  longer  binding,  any  more  than  the 
clause  providing  for  the  continuance  of  the  partnership  for  seven  years.  Such  a 
clause  was  quite  inapplicable  to  a  partnership  at  will,  determinable  insUsnier.  Besides, 
the  Plaintiff  was  not  in  a  position  to  give  the  notice  ;  the  evidence  does  not  shew  any 
such  wilful  neglect,  on  the  part  of  the  Defendant,  as  justified  it,  and  the  Plaintiff  was 
precluded  from  taking  advantage  of  the  proviso  by  his  own  flagrant  breaches  of  the 
articles. 

But  supposing  the  Plaintiff  entitled  to  the  benefit  of  the  proviso,  still  he  has  no 
right  to  the  injunction  asked.  There  is  nothing  in  the  articles  which  prevents  the 
Defendant  carrying  on  the  same  business  wherever  he  pleases ;  but  to  entitle  the 
Plaintiff  to  the  injunction  he  cannot  stop  short  of  saying  that  the  Defendant  shall 
[20]  not  carry  on  the  same  business  at  all  or  at  any  place.  The  nature  of  the 
"  benefit "  contemplated  by  the  articles  was  the  place  of  business,  the  possession  of 
the  "  property,  credits  and  effects,"  that  is,  of  the  stock,  books,  &c.  These  would 
naturally  attract  to  him  the  old  customers,  especially  those  indebted  to  the  concern. 

Burrows  v.  Foster  differs  from  this  case,  for,  in  that  case,  there  had  been  a  liquida- 
tion of  a  partnership,  and  a  sale  to  a  stranger  of  the  business. 

Mr.  Selwyn,  in  reply. 

The  Master  of  the  Bolls.  My  strong  impression  is,  that  this  is  not  a  case  for 
an  injunction,  and  that,  on  the  true  construction  of  the  articles,  this  clause  is  only  to 
continue  in  force  and  be  available  while  the  partnership  for  seven  years  was  in  force, 
and  that  when  the  partnership  became  a  partnership  at  will,  this  clause  was  no  longer 
applicable  to  that  altered  state  of  things. 

Dee.  4.  The  Master  of  the  Kolls  [Sir  John  Romilly].  The  further  considera- 
tion I  have  given  to  this  case  confirms  the  impression  I  received  yesterday  from  the 
argument  in  Court. 

By  the  articles  of  agreement  a  partnership  was  entered  into  for  seven  years,  and 
after  the  expiration  of  that  period  it  continued  as  before.  It  is  admitted  that  the 
articles  were  binding  on  the  parties  after  the  seven  years  had  expired,  so  far  as  they 
were  applicable  to  that  new  state  of  things.  There  is  no  question  and  no  [21] 
dispute  on  that  point,  but  the  only  question  is,  how  far  those  provisions  are  applicable 
to  that  altered  state  of  things.  Here  is  a  provision  which,  in  certain  events,  gives  to 
a  partner  a  right  to  give  notice  to  dissolve.  When,  after  seven  years  had  expired, 
they  continued  to  carry  on  the  partnership,  this  is  clear : — that  a  new  term  of  seven 
years  did  not  arise,  and  that  the  clause,  creating  a  partnership  for  seven  years,  was 
not  applicable  to  the  new  state  of  things,  and  therefore  that  it  did  not  affect  the 
partners. 

There  are  many  things  to  which  the  provisions  of  the  articles  do  apply,  as,  for 
instance,  the  division  of  the  profits  and  loss,  the  drawing  out  money,  the  manner  in 
which  the  books  are  to  be  kept  and  the  accounts  settled.    These  were  applicable  to 
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the  altered  state  of  the  partnership  when  it  became  a  partnership  at  will,  for  they 
were  strictly  applicable  to  the  new  state  of  things. 

The  question  here  is  whether  the  power  of  giving  notice  with  its  consequences  is 
one  of  the  former  or  latter  class  of  provisions.  Now  it  is  incidental  to  the  character 
of  a  partnership  at  will  that  either  partner  may,  at  any  moment,  give  notice  to  dis- 
solve, and  therefore  no  special  provision  is  necessary  for  that  purpose.  It  is  therefore 
obvious  that  if  there  haa  been  a  provision  that  six  months'  notice  should  be  given  to 
dissolve,  as  soon  as  it  had  become  a  partnership  at  will,  this  would  have  been  quite 
inconsistent  with  the  le^l  incidents  of  a  partnership  at  will,  and  inapplicable  to  the 
then  existing  state  of  things. 

Under  the  articles,  one  partner  was  bound  to  the  other  to  carry  on  the  partnership 
business  for  seven  years.    One  might  have  totally  neglected  the  business  from  the 

E2]  beginning :  was  the  other  to  be  bound  to  work  for  the  seven  years  for  the 
nefit  of  the  negligent  partner  1  No;  it  was  intended  that  the  active  partner 
might  give  notice  of  dissolution  and  carry  on  the  business  for  his  own  oenefit. 
It  was  not  necessary  that  this  article  should  continue  after  the  seven  years, 
because  neither  of  the  partners  was  then  bound  to  continue  or  compellable  to  work 
for  the  benefit  of  the  other,  for  he  might  give  notice  of  dissolution  at  any  moment. 
To  hold  otherwise,  it  would  also  involve  this  inconsistency : — If  after  the  seven 

Eears  the  negligent  partner  gare  notice  of  dissolution,  the  partnership  would  have  to 
e  wound  up  as  in  any  ordinary  case,  that  is,  as  the  partners  might  agree,  or  by  a 
sale  and  division.  But  if  the  active  partner  give  the  notice,  then  the  penal  con- 
sequences are  to  follow,  and  it  is  to  be  wound  up  in  the  peculiar  form  mentioned  in 
this  proviso.  It  is  scarcely  possible  that  this  can  have  been  the  intention  of  the 
parties. 

It  is  obvious  that  this  state  of  things  might  occur: — One  partner  might  be 
extremely  active  for  six  years  and  after  that  cease  to  attend ;  could  the  other  in  the 
last  two  or  three  months  give  the  notice  and  thus  obtain  the  whole  of  the  business 
for  an  indefinite  period  of  time  t  It  is  clear  that  this  proviso  had  reference  only  to 
the  past,  for  it  is  difficult  to  suppose  that  some  default  at  the  end  of  that  time  was 
to  give  the  active  partner  a  right  to  the  business  as  long  as  he  should  live,  and  which 
right,  but  for  the  neglect  of  five  days,  would  be  lost. 

I  am  of  opinion  that  this  is  not  the  proper  construction  of  these  articles,  and  that, 
according  to  their  true  construction,  this  provision  is  not  applicable  to  a  pcutnersbip 
at  will,  that  it  was  binding  only  during  the  [23]  term  of  seven  years,  and  had  for  its 
object  the  power  to  compel  the  attendance  of  the  partners  during  that  time,  in  order 
that,  if  one  partner  refuse  to  attend  to  the  business,  the  other  shall  be  at  liberty  to 
carry  it  on  for  his  own  benefit  and  advantag& 

A  question  was  argued  as  to  the  meaning  of  the  word  "  benefit,"  and  how  far  the 
active  partner  is  to  have  the  advantage  of  that "  benefit."  The  case  of  Burrows  v. 
Foster  (ante,  p.  18)  was  cited  to  shew  what  was  the  meaning  of  the  word  "benefit," 
but  it  does  not  apply  to  this  case.  It  explains  the  meaning  of  the  word  "benefit," 
and  that  it  haa  such  a  meaning  that,  when  one  gives  up  a  business  for  the  benefit  of 
another,  he  will  be  restrained,  by  the  order  of  the  Court,  from  sending  circulars  to 
or  otherwise  soliciting  the  customers  of  the  partnership,  and  from  obtaining  their 
custom  to  the  detriment  of  the  partner  to  whom  the  business  has  been  given  up.  I 
adopt  that  definition  of  the  word  "benefit."  The  expression  here  is,  "The  partner 
to  whom  notice  shall  be  given  shall  be  considered  as  quitting  the  business  for  the 
benefit  of  the  partner  who  shall  give  the  said  notice,"  consequently,  if  this  clause  had 
reference  to  the  state  of  things  during  the  term,  the  Plaintiff  would  be  entitled  to  the 
benefit  of  the  decision  in  Burrows  v.  Foster  (ante,  p.  18).  But  it  does  not  apply  to  the 
case  of  a  partnership  at  will  carried  on  after  the  expiration  of  the  term ;  nor  does  it 
assist  the  Plaintiff,  assuming  it  had  so  applied,  for  he  must  then  shew  how  long  the 
benefit  was  to  enure  to  the  active  partner.  Suppose  the  active  partner  gave  notice  a 
few  months  after  the  partnership  began,  he  would  then  be  entitled  to  the  "  benefit " 
of  the  business  for  the  seven  years ;  but  why  is  he  entitled  to  have  it  beyond  1  The 
negligent  partner  might  say,  "  I  intended  and  engaged  to  carry  on  [24]  the  business 
in  partnership  with  you  for  seven  years,  but  after  that  time  I  intended  carrying  on 
the  business  alone."    If  that  be  the  true  construction  of  the  proviso,  then,  assuming 

K.  VIII.— 1* 
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that  it  applies  to  a  partnership  at  will,  the  same  construction  would  follow,  and  the 
benefit  to  be  derived  from  the  cession  of  the  business  only  lasts  during  the  continuance 
of  the  partnership ;  but  a  partnership  at  will  may  be  determined  at  any  time. 

I  am  therefore  of  opinion,  on  the  construction  of  this  partnership  agreement,  that 
this  provision  has  no  reference  to  the  altered  state  of  things  when  it  became  a, 
partnership  at  will,  and  also  that,  on  the  words  of  the  proviso,  it  was  not  intended  to 
give  any  benefit  beyond  the  term  for  which  that  partnership  was  to  last.  The 
consequence  is  that  the  Plaintiff  was  not  entitled  to  give  the  notice. 

Burrows  v.  Fogter  was  a  case  where  the  two  firms  had  been  wound  up  and  the 
business  sold  for  valuable  consideration,  and  after  that  an  attempt  was  made  by  the 
partners  to  derogate  from  the  sale  by  setting  up  business  for  themselves  and  taking 
away  the  customers  of  the  firm. 

I  am  therefore  of  opinion,  in  this  case,  that,  unless  the  parties  can  agree  in  the 
mode  of  winding  up  the  partnership,  it  must  be  wound  up  in  the  ordinary  mode. 

The  Plaintiff  must  pay  the  costs  up  to  and  including  the  hearing  and  of  the 
motion  for  the  injunction.  I  am  of  opinion  that  it  was  his  contention  which 
occasioned  the  suit 

Note.— AflSrmed  by  Lord  Westbury,  L.C.,  30th  January  1863.  [1  De  G.  J.  &  S. 
409.] 

[26]    Philups  v.  Beax  (No.  1).    Jvly  11,  1862. 

[Followed,  Cockayne  v.  Harrison,  1872,  L.  B.  13  Eq.  434.] 

A  wine  merchant,  possessed  of  a  laige  stock  of  wine,  by  his  vrill  gave  all  his  house- 
hold goods,  &c.,  and  everything  he  died  possessed  of,  to  his  wife  for  life,  and  he 
bequeathed  the  whole  of  his  effects  that  might  be  remaining  after  her  death  to  his 
daughter.  Held,  that  the  wife  took  absolutely  the  wine  which  the  testator  had  for 
bis  private  use,  but  a  life  interest  only  in  the  rest. 

W.  B.  Hill,  the  testator,  by  his  will  dated  in  1846,  bequeathed  as  follows : — 

"I  give,  devise  and  bequeath  all  my  household  goods,  furniture,  plate,  linen, 
ohina,  glass,  together  with  all  bills,  bonds,  notes  of  hand,  mortgages  and  everything 
that  I  may  die  possessed  of,  unto  my  dear  wife  Mary  Anne  Hill  for  her  life,"  &c.,  &c., 
&o.  "  And  from  and  immediately  after  the  death  of  my  said  dear  wife,  I  then  give, 
devise  and  bequeath  the  whole  of  my  effects  that  may  be  then  remaining  unto  and  to 
the  use  of  Elizabeth  Offrida  Hill  Skinner  "  (his  daughter). 

The  testator  was  a  wine  merchant  and  hiui  a  considerable  quantity  of  wine,  much 
of  which  was  in  the  cellars  of  his  house,  the  rest  in  other  places.  Under  the  will  the 
widow  claimed  the  wine  absolutely. 

Mr.  Selwyn  and  Mr.  Marett,  for  the  widow,  contended  that  the  wine,  being  one 
of  those  things  which  ipso  usu  amsumuntur,  must  pass  to  her  absolutely ;  and  that  any 
doubt  was  cleared  up  by  the  passage  in  the  will,  in  which  the  testator  contemplated 
consumption  by  speaking  of  what  "  might  be  then  remaining." 

Mr.  FoUett  and  Mr.  C.  Hall,  for  the  daughter,  contended  that  the  wine  was  given 
with  the  furniture,  &c.,  to  the  wife  for  life,  vrith  remainder  to  the  daughter. 
Moreover,  that  this  was  not  the  common  case,  as  the  wine  belonged  to  the  testator 
as  his  stock-in-trade. 

Mr.  Fooks  and  Mr.  Sowcliffe,  for  other  parties. 

[26]  The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
widow  is  entitled  to  all  the  wine  in  the  house,  but  not  to  that  used  for  the  purpose  of 
trade.  Wine  is  one  of  the  things  which  ipso  usu  eonmmimiur,  and  if  the  testator  was 
keeping  the  wine  for  his  own  consumption,  and  not  for  the  purpose  of  sale,  it  belongs 
to  the  widow.    This  must  be  ascertained. 

Note.— iTjfey  v.  BumeU,  I  Bro.  C.  C.  275;  Porter  v.  Toumay,  3  Ves.  311; 
Randall  v.  Russell,  3  Mer.  194;  Andrew  v.  Andrew,  1  Coll.  690;  Twining  v.  Powell, 
2  ColL  262. 
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[26]    Philufs  v.  Bsal  (No.  2).    July  11,  1863. 

After  an  administration  decree,  an  executor  has  no  right,  as  against  the  parties 
interested  in  the  estate,  to  give  an  acknowledgment  to  take  a  debt  barred  by  the 
Statute  of  Limitations  out  of  its  operation. 

This  was  a  summons  to  vary  the  certificate.  The  testator  was  indebted  on  two 
promissory  notes  for  £400  each,  dated  the  23d  of  March  1846,  and  interest  had  been 
paid  on  them  to  March  1851. 

The  testator  died  on  the  Slst  of  May  1851,  and  on  the  8th  of  May  1857  the  bill 
in  this  cause  was  filed  for  the  administration  of  his  estate,  and  the  decree  was  made 
on  the  10th  of  February  1858.  After  the  decree,  and  on  the  30th  of  March  1858, 
the  executrix  gave  to  the  holder  of  the  notes  a  written  acknowledgment  that  the 
bills  still  remained  owing  and  unpaid,  with  interest  from  the  23d  of  March  1851 ;  and 
the  question  was,  whether  the  acknowledgment  was  effectual  as  against  the  other 

Cifsons  interested  in  the  testator's  estate,  to  take  the  case  out  of  the  Statute  of 
imitations. 

Mr.  Fooks,  for  Sarah  Salter,  the  holder  of  the  notes.  The  institution  of  a  suit 
does  not  suspend  the  discretion  [27]  of  an  executor,  and  he  may  pay  a  debt  proved 
to  be  justljr  due  though  barred  by  the  statute ;  SiahlschnUdt  v.  Lett  (1  Smale  &  Gif. 
415).  So  an  executor  may  retain  his  debt,  though  barred  by  the  Statute  of 
Limitations  during  the  lifetime  of  the  testator  j  Hill  v.  fFalker  (4  Kay  &  J.  166). 
The  acknowledgment  is  equivalent  to  a  promise  to  pay,  or  to  do  that  which  he  was 
morally  bound  to  do  and  legally  justified  in  doing. 

Mr.  Follett  and  Mr.  C.  Hall,  eotUrii,  were  not  heard,  but  they  referred  to  Fuller 
V.  Redman  (26  Beav.  614). 

Mr.  Kowclifi'e,  for  the  husband  of  the  Plaintiff. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  It  is  clear  I  cannot  do  it.  It 
is  settled  \iyShewen  v.  Vanderhorst  (1  Buss.  &  My.  347 ;  2  Buss.  &  My.  75),  that  after 
•decree,  an  executor  cannot  exercise  any  discretion  at  all,  and  that  he  is  bound  to  take 
the  objection  of  the  Statute  of  Limitations,  and  that  any  creditor  or  other  person 
interested  may  insist  on  having  that  defence  set  up.  After  decree  an  executor  can 
-do  no  act  to  vary  the  rights  of  the  parties. 

The  right  of  retainer  stands  on  a  different  footing.  The  executor,  having  the 
light  of  retaining  his  debt  before  the  suit  was  institute,  it  has  been  held  that  is  not 
forfeited  by  the  institution  of  a  suit. 


[28]    Leak  v.  Macdowall.    Dee.  4,  1862. 
[For  subsequent  proceedings,  see  33  Bear.  238.] 

The  several  receipts  by  joint-tenants  of  a  portion  of  a  trust  fund  does  not  destroy 
the  joint-tenancy  as  to  the  remainder  of  the  fund. 

A  testator  gave  the  residue  of  his  real  and  personal  estate  to  his  nephews  and  nieces 
living  at  his  death.  But  if  any  should  be  then  dead,  their  offspring  were  to  be 
considered  to  stand  in  the  place  of  their  parents  and  to  take  "  the  same  benefit." 
Held,  that  though  the  nephews  and  nieces  took  as  tenants  in  common,  their 
offspring  took  as  joint-tenants. 

The  testator  devised  his  real  and  personal  estate  to  trustees  in  trust  to  convert 
«nd,  after  making  certain  bequests,  "  the  remainder  of  his  property  real  and  personal 
of  whatever  description  (after  the  deductions  before  recited)  he  gave  and  bequeathed, 
in  equal  proportions,  share  and  share  alike,  to  his  different  nephews  and  nieces,  the 
sons  and  daughters  of  his  late  brothers  and  sisters,  William  Merritt,  Ann  Leak,  Mary 
Dannatt  and  Frances  Holmes,  or  to  such  of  them  as  might  be  living  at  the  time  of 
his  death.    Bat  if  any  of  them  should  then  be  dead,  and  have  left  offspring,  the  said 
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offspring  were  to  be  considered  to  stand  in  the  place  of  their  parents,  and  to  tak» 
the  same  benefit  from  the  said  beq^uest." 

The  testator  died  in  1845,  subsequently  to  the  month  of  April,  in  which  he  mad» 
a  codicil. 

Mary  Swift,  one  of  the  nieces  and  a  daughter  of  William  Merritt,  died  in  March 
1845,  in  the  life  of  the  testator,  and  her  children  became  entitled  to  her  share,  by 
substitution. 

The  trustees  made  several  small  payments  on  account  of  unequal  amounts  to  the 
children  of  Mary  Smith.  One  of  them  having  died,  the  question  arose,  first,  whether 
the  oflbpring  of  the  nephews  and  nieces  took  in  joint-tenancy,  and  secondly,  whether 
it  had  been  severed  by  their  receipts  on  account  of  their  shares. 

[29]  Mr.  Kay  argued,  first,  that  the  words  of  severance  did  not  apply  to  thfr 
substituted  gift  to  the  offspring.  Bridge  v.  Yates  (12  Sim.  645);  Penny  v.  Clarhe 
(1  De  G.  F.  &  J.  425). 

Secondly.  That  the  small  sums  received  on  account  did  not  sever  the  joint-tenancy 
as  to  the  residue.     In  re  Barton  (10  Hare,  12). 

Mr.  W.  W.  Cooper,  eontrii.  The  joint-tenancy  was  severed  by  the  receipt  of  a- 
part  of  the  fund,  it  destroyed  the  nature  of  the  interest  in  the  whole  fund,  by  altering 
the  rights  of  the  parties  to  it.  "  The  severance  of  the  joint-tenancy  is  a  mere  matter 
of  evidence,  it  is  not  necessary  to  shew  a  specific  act  of  division  of  each  part  of  the 

Sroperty,  if  there  has  been  a  general  dealing  sufficient  to  manifest  the  intention  to 
ivide  the  whole.  The  acts  done,  as  to  parts,  may  be  evidence  as  to  the  rest,  as  to 
which  no  act  has  been  done.  Their  division  of  all  other  parts  of  the  estate  is  evidence 
of  their  intention  to  divide  this  whenever  they  could  lay  hold  of  it ; "  Crook  v.  De 
Fandes  (11  Ves.  333) ;  Williams  v.  Hensman  (1  John  &  Hem.  546).  The  receipts  have 
been  unequal,  and  it  is  therefore  impossible  to  treat  the  remainder  as  held  in  joint- 
tenancy. 

Secondly.  The  children  were  not,  originally,  joint-tenants,  for  the  offspring  are  to 
take  "  the  same  benefit "  as  their  parents,  ^nd  must  therefore,  like  them,  take  in  the 
same  way,  that  is  "  in  equal  portions,  share  and  share  alike,"  or  as  tenants  in  common. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].     I  am  of  opinion  that  this  is  a. 
joint-tenancy ;  I  see  nothing  like  severance.     If  a  nephew  is  dead  at  the  death  [301 
of  the  testator  his  offspring  is  "  to  be  considered  to  stand  in  the  place  of  their  parents,' 
and  take  the  same  benefit,  that  is,  they  shall  take  their  parent  s  share,  but  they  take 
it  as  joint-tenants. 

A  separate  dealing  by  joint-tenants  of  the  property  may  sever  the  joint-tenancy 
and  create  a  tenancy  in  common.  But  I  do  not  think  this  inference  is  to  be  drawn 
merely  from  the  circumstance  that  a  trustee,  having  realised  part  of  the  estate,  has- 
paid  the  money  received,  in  certain  proportions,  to  the  parties  in  severalty.  As  to 
the  money  not  received,  they  still  remain  joint-tenants. 

If  a  testator  were  to  devise  twenty  houses  to  a  trustee,  in  trust  to  sell  and  pay  the 
proceeds  to  ten  persons  as  joint-tenants,  though  one  house  were  sold  and  the  purchase- 
money  divided,  that  would  not  shew  that  the  other  nineteen  houses  were  to  be  held 
by  the  owners  as  tenants  in  common,  and  that  when  sold,  the  produce  was  to  be 
divided  equally  between  the  surviving  owners  and  the  representatives  of  those  who 
had  died.  Until  some  act  is  done  to  sever,  the  interest  remains  as  it  previously  was, 
an  interest  in  joint-tenancy.  The  burthen  of  proof  lies  on  those  who  contend  that  a. 
joint-tenancy  has  been  severed. 

[31]    Jones  v.  Southall  (No.  2).    Nov.  21,  Dee.  9,  1862. 
[S.  C.  32  L.  J.  Ch.  130 ;  8  L.  T.  103 ;  9  Jur.  (N.  S.)  93 ;  11  W.  R.  247 ;  1  N.  R.  152.] 

A.  B.  bequeathed  her  residue  to  such  person  as  C.  D.  should,  by  deed  or  will,  appoint, 
and  in  default  to  his  next  of  kin.  C.  D.  died  in  the  life  of  A.  B.  Held,  that  his 
will  could  not  operate  as  an  execution  of  the  power  under  the  1  Vict.  c.  26,  s.  27,. 
and  that  his  next  of  kin  were  entitled  to  A.  B.'s  residue. 

By  her  will,  the  testatrix  directed  the  trustees  of  a  settlement  executed  by  her  to  hold 
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"  all  and  singular  the  trust  moneys  comprised  therein,  and  the  securities  on  which 
the  same  should  be  invested  "  on  trust  to  pay  legacies,  &c.  Held,  that  the  bequest 
of  such  of  the  trust  moneys  as  had  been  called  in,  received  and  reinvested  by  the 
testatrix  in  her  life,  was  adeemed. 
A  testatrix,  after  stating  that  she  was  desirous  of  leaving  certain  legacies,  requested 
her  supposed  husband  to  pay  certain  legacies  out  of  his  own  estate.  He  predeceased 
her.  Held,  that  the  legacies  were  demonstrative  and  payable  out  of  the  testatrix's 
estate. 

On  the  27th  June  1842  Gath.  Wood,  in  contemplation  of  marrying  Benjamin  Crane, 
the  widower  of  her  deceased  sister,  executed  a  settlement,  by  which,  in  consideration 
of  the  marriaee,  she  assigned  to  the  trustees,  Mr.  Orape  and  Mr.  Southall,  a  mortgage 
of  jCI200  on  the  Broadwas  turnpike  road,  a  mortgage  of  £400  on  a  certain  reversionary 
interest,  a  bond  debt  of  £200.  She  declared  that  these  and  a  mortgage  debt  of 
je938,  9s.  2d.  on  Sapling  Mill,  a  mortgage  to  her  of  £700,  also  £2000  £3,  10s.  per 
cents.,  which  had  been  transferred  into  the  names  of  trustees,  should  be  held  upon 
trust  for  her  until  the  solemnization  of  the  said  intended  marriage,  and  from  and  after 
the  solemnization  thereof,  upon  trust  during  the  joint  lives  of  the  said  Benjamin 
Crane  and  Catherine  Wood  for  her  separate  use  without  power  of  anticipation,  and 
after  the  decease  of  either  of  them,  upon  trust  for  the  survivor  for  his  or  her  life,  and 
■after  the  decease  of  the  survivor,  upon  trust  for  the  children  of  the  said  intended 
marriage,  and  in  case  of  none,  upon  trust,  in  case  Catherine  Wood  should  survive 
Benjamin  Crane  (which  happened),  then  from  and  after  his  death  and  such  failure  of 
■children  as  aforesaid,  in  tnutfar  Caiherine  Wood,  her  executors,  administrators  and  assigns, 
but  if  the  said  Catherine  Wood  should  die  in  the  lifetime  of  Benjamin  [32]  Crane, 
then  from  and  after  his  death  and  such  failure  of  children  as  aforesaid,  in  trust  for 
«uch  person  and  as  Catherine  Wood,  by  any  deed  or  writing  or  by  her  last  will,  should, 
notwithstanding  coverture,  appoint,  and  in  default  of  such  appointment,  in  trust  for 
«uch  person  or  persons  as,  at  the  decease  of  Catherine  Wood,  would  have  been  entitled 
to  her  personal  estate  under  the  Statutes  of  Distribution,  in  case  she  had  died 
unmarried  and  intestate  and  without  issue. 

The  ceremony  of  marriage  was  performed,  and  the  parties  to  it  cohabited  during 
their  joint  lives  as  husband  and  wife.  But,  as  no  lawful  marriage  could  be  contracted 
between  these  persons,  the  trusts  never  arose. 

On  the  4th  of  October  1842  Cath.  Wood,  calling  herself  Crane,  made  her  will,  on 
the  construction  of  which  the  present  questions  arose.  The  will,  after  reciting  the 
marriage  settlement,  the  power  of  appointment  therein  contained  in  the  event  of  her 
husband  surviving  her,  and  she  should  leave  no  child,  proceeded  thus : — 

"  Now  I  do  hereby  ratify  and  confirm  the  said  settlement,  and  in  pursuance  and 
«xercise  of  the  power  thereby  reserved  to  me  and  of  all  other  powers  enabling  me  in 
this  behalf,"  &c.,  "  appoint  that  the  trustees  or  trustee  for  the  time  being  of  the  said 
settlement  do  and  shall  stand  possessed  of  and  interested  in  all  and  sinffular  the  trust  moneys 
comprised  in  such  settlemeiU,  and  the  securities  on  which  the  same  shall  be  invested,  from  and 
after  the  decease  of  the  said  Benjamin  Crane  and  such  failure  of  issue  as  in  the  said 
settlement  mentioned,  in  trust  for  such  of  the  several  persons  hereinafter  named  as 
shall  be  living  at  the  time  of  the  decease  of  the  said  Benjamin  Crane,  and  in  the  parts, 
shares  and  proportions  hereinafter  also  mentioned,  to  whom  I  give  and  bequeath  the 
same  accordingly  (that  is  to  say)."  She  [33]  then  gave  a  number  of  pecuniary  legacies, 
and  proceeded: — "And  as  to  the  residue  of  the  trust  moneys  and  personal  estate 
comprised  in  the  said  settlement,  from  and  after  payment  of  the  said  legacies  (which  I 
direct  to  be  paid  at  the  end  of  six  months  after  the  decease  of  the  said  Benjamin 
•Crane)  and  the  expense  of  proving  this  my  will,  I  do  hereby  give  and  bequeath  one 
moiety  thereof  to'  such  person  or  persons  as  my  said  dear  husband  Benjamin  Crane 
shall  by  deed  or  will  direct  or  appoint,  and  in  default  of  appointment  to  his  next  of  fctn, 
■and  the  other  moiety  thereof  to  my  sisters  "  Jemina  Wood  and  ■Ann  Jones  in  equid 
shares. 

"  And  whereas,  on  my  marriage  with  my  said  dear  husband  Benjamin  Crane,  he 
became  entitled  in  right  of  such  marriage  to  certain  personal  estate  belonging  to  me, 
which  was  not  comprised  in  the  before-mentioned  settlement,  and  I  am  desirous  of 
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leaving  certain  l^acies  payable  immediately  on  my  decease,  I  do  therefora  hereby 
request  my  said  dear  husband  to  pay,  out  of  such  personal  estate,  notwithstandiug 
the  same  is  Aow  become  his  own  property,  the  following  legacies,"  viz.,  to  the  poor  m 
the  parish  of  Knightwick  £10,  to  the  poor  of  the  chapel^  of  Doddenham  the  like 
sum  of  £10,  to  my  servant  Bebecca  Roberts  £10,  to  Martha  Chambers  £50,  and  i» 
Thomas  Finch  £10,  such  three  last-mentioned  legacies  to  be  paid  within  six  montba 
from  my  decease. 

On  the  5th  of  June  1844  Benjamin  Crane  made  a  will,  by  which  be  gave  all  his 
real  and  personal  estate  to  the  testatrix  Catherine  Crane,  subject  to  the  payment  of 
his  debts  and  an  annuity  of  £20  to  the  Defendant  Samh  Panioe.  He  oied  on  the 
27th  of  December  1846,  without  having  had  any  issue.  The  testatrix  survived  [34] 
him ;  she  made  no  alteration  in  her  wiU,  and  died  on  the  2d  of  January  1857. 

At  the  hearing  of  this  cause  in  1861  (30  Beav.  187),  the  Court  was  of  opinion 
that  the  will  of  the  testatrix,  which  had  been  proved  in  the  Probate  Court,  was  a  valid 
disposition  of  the  settled  property,  and  inquiries  were  directed  as  to  the  position  of 
her  property. 

The  Chief  Clerk  certified  that,  shortly  after  the  death  of  Benjamin  Crane,  the 
settlement,  with  a  deed  of  even  date  assigning  the  mortgage  debt  of  £700  to  the 
trustees  of  the  settlement,  were  given  up  by  them  to  the  testatrix,  and  that  she  after- 
wards destroyed  them. 

That  in  1855  a  sum  of  £600,  being  one-half  of  the  £1200  due  on  the  mortgage 
of  the  turnpike  tolls,  was  paid  to  the  testatrix,  and  was,  on  the  13th  of  July  1855, 
lent  by  her  to  Mr.  George  Peake  on  his  bond  and  a  mortgage  dated  the  24th  of  August 
1855,  and  made  between  G.  Peake  of  the  one  part  and  the  testatrix  of  the  other  part, 
and  that  it  remained  so  invested  at  her  death.  That  the  second  half  of  the  £1200 
due  on  the  mortgage  of  the  turnpike  tolls  had  been  allowed  to  remain  on  that  security. 
That  at  the  date  of  the  settlement,  the  testatrix  was  transferee  of  this  mortgage  of 
tolls,  but  that  neither  the  transfer  to  her,  or  from  her  to  the  trustees,  had  ever  been 
registered  as  required  by  the  3  Geo.  4,  c.  126,  s.  81. 

That  in  1846,  during  the  life  of  Benjamin  Crane,  the  sum  of  £400,  secured  by 
mortgage,  was  paid  off  and  invested  by  the  trustees  of  the  settlement,  in  their  own 
names,  in  the  purchase  of  £411,  168.  lOd.  £3  per  cent.  [36]  Seduced  annuities,  and 
that,  about  the  same  time,  £411,  16s.  lOd.  consols  were  transferred  into  her  name. 

That  the  £200,  due  on  bond,  had  been  paid  to  her  by  the  debtor  in  April  1847,. 
with  the  consent  of  the  trustees. 

That  the  £938,  9s.  2d.,  due  on  the  mortgage  of  Sapey  Mill,  remained  on  that 
security  at  the  death  of  the  testatrix,  but  that  in  1847,  and  again  in  1851,  she  had 
endeavoured  to  sell  the  premises  by  auction,  without  the  intervention  of  the  trustees. 

That  the  £2000  consols  had  been  transferred  by  the  trustees  at  the  request  of  the 
testatrix,  into  her  name,  in  which  they  stood  at  the  time  of  her  death. 

Mr.  Selwyn  and  Mr.  T.  A.  Roberts,  for  the  Plaintiff,  the  sole  next  of  kin  of  the 
testatrix.  First,  this  was  a  mere  voluntary  settlement,  and  the  property  comprised 
in  it  was  not  effectually  vested  in  the  trustees ;  as  for  instance,  the  turnpike  bond ; 
3  Geo.  4,  c.  126,  s.  16;  Jonei  v.  Jones  (5  Exch.  Rep.  16);  it  was  incomplete  and 
ineffectual,  and  this  Court  will  not  interfere,  in  favor  of  volunteers,  to  perfect  it; 
Bridge  v.  Bridge  (16  Beav.  315) ;  Jefferys  v.  Jefferys  (Craig  &  Ph.  138). 

Secondly.  The  gift  of  the  trust  moneys  comprised  in  the  settlement  was  adeemed 
by  the  destruction  of  the  settlement;  Bigot's  case  (11  Rep.  26  b.) ;  Henfree  v.  Bromley 
(6  East,  309) ;  Whelpdale's  case  (5  Rep.  119  a.) ;  Stephen's  Commentaries  (vol.  1,  p.  505 
(5th-  edit.) ) ;  and  also  by  the  testatrix  resuming  possession  of  the  property  and 
altering  the  investments.  It  is  not  sufficient  to  be  [36]  able  to  trace  specific  moneys 
into  other  investments,  money  cannot  be  so  ear-marked  or  traced.  It  is  necessary 
that  the  specific  gift  must  remain  in  specie ;  Williams  on  Executors  (vol.  2,  p.  1132) ; 
Badrick  v.  Stevens  (3  Bro.  C.  C.  431) ;  Rider  v.  Wager  (2  Peere  Wms.  328) ;  Barker  v. 
Rayner  (5  Madd.  208) ;  Gardner  v.  HaUon  (6  Sim.  93) ;  Paitison  v.  Pattison  (1  MyL 
&  K.  12). 

Thirdly.  The  will  of  Benjamin  Crane  operated  as  an  execution  of  all  powers, 
1  Vict.  c.  26,  s.  27,  and,  amongst  them,  the  power  given  by  the  will  of  Catherine 
Crane ;  but  if  it  did  not  so  operate,  the  gift  in  default  of  appointment  to  the  next  of 
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kin  of  Benjamin  Crane  cannot  take  effect ;  there  could  be  no  default,  if  there  was  no 
power  to  execute;  Baker  v.  Eambwry  (3  Bass.  340);  Sugd.  on  Powers  (p.  321 
(7th  edit.) ). 

Fourthly.  The  small  legacies,  which  the  testatrix  requests  her  husband  to  pay  out 
of  the  unsettled  property,  Juul  altogether.  They  are  payable  out  of  a  particular  fund 
possessed  by  Mr.  Crane,  and  not  out  of  the  testatrix's  property,  and  they  are 
mentioned,  in  terms  of  a  recommendation  to  him,  and  not  as  bequests  out  of  her  own 
property. 

Mr.  Lloyd  and  Mr.  A.  Smith,  for  the  next  of  kin  of  Benjamin  Crane.  First,  the 
validity  of  this  settlement  has  been  established ;  but  whether  valid  or  not^  or  whether 
destroyed  or  not,  it  has  the  effect  of  pointing  out  the  property  referred  to  by  the 
testatrix  in  her  wOI,  and  besides  she  expressly  ratifies  the  settlement.  Secondly,  this 
is  not  strictly  a  specific  legacy,  it  is  a  gift  not  only  of  the  moneys  in  the  settlement, 
but  of  "  the  securities  [371  ^^  which  the  same  shall  be  invested,"  and  it  is,  therefore, 
only  necessary  to  trace  the  money  into  an  investment.  But,  as  to  the  rest,  there  is  no 
ademption  where  the  change  has  been  for  convenience  and  security,  and  not  for  the 
purpose  of  ademption  ;  Clmgh  v.  UUnigh  (3  Myl.  &  K.  296) ;  Clark  v.  Brovone  (2  Smale 
&  G.  524) ;  AAlnmier  v.  Maeguire  (2  Bro.  C.  C.  108) ;  DingweU  v,  Aikeio  (1  Cox,  427) ; 
Fryer  v.  Morris  (9  Ves.  360)  ;  Le  Qriee  v.  Fviuh  (3  Mer.  50). 

Thirdly,  the  power  in  Catherine's  will,  which  never  arose  in  Mr.  Crane's  lifetime, 
cannot  be  construed  to  be  executed  by  his  will ;  it  was  a  power  to  a  dead  person. 
The  statute  1  Vict.  c.  26,  s.  27,  says,  that  a  bequest  of  personal  estate  shall  include 
any  personal  estate  which  the  testator  "  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power."  How  could 
this  be  an  execution  of  a  power  purported  to  be  given  him  by  a  will  which  first 
operated  fifteen  rears  afterwards  ?  No  power  ever  existed,  and  a  power  may  lapse 
like  a  legacy,  and  here  it  cannot  be  said  to  have  been  executed.  But  that  does  not 
prevent  the  gift  over  from  taking  effect ;  the  gift  over  in  default  operates  either  if 
the  power  is  not  executed  or  does  not  arise.  The  very  event  contemplated  has 
arisen;  he  has  not  appointed;  Janes  v.  WeMcoomb  (Free.  Ch.  316);  MackMman  v. 
Seuxll  (2  Myl.  &  K.  214) ;  Warrm  v.  Rudall  (4  Kay  &  J.  603) ;  Mwrray  v.  Jmes  (2 
Ves.  &  B.  313) ;  Hardwiek  v.  Thurston  (4  Euss.  380) ;  Edwards  v.  SdUnoay  (2  Phill. 
625). 

Fourthly.  The  legacies  which  the  testatrix  directed  her  husband  to  pay  are 
demonstrative  legacies. 

[38]  Mr.  Baggallay  and  Mr.  Freeman,  for  the  trustees,  supported  the  legacies. 

Mr.  Swan,  for  a  legatee. 

Mr.  Selwvn,  in  reply. 

Dec.  9.  The  Mastkb  of.  the  Boli^  [Sir  John  Bomilly].  The  first  question  is  to 
whom  did  the  moiety  of  the  residue  go,  it  is  bequeathed  to  such  persons  as  Benjamin 
Crane  shall  "  by  deed  or  will  direct,  and  in  default  of  such  appointment  his  next  of 
kin." 

The  Plaintiff  contends  that  the  moiety  of  the  residue  of  the  testatrix's  estate 
passed,  under  the  combined  effects  of  the  will  of  the  testatrix  and  of  Benjamin 
Crane,  to  the  testatrix  herself,  and  was  therefore  undisposed  of  and  went  to  the 
Plaintiff,  who  was  her  sister  and  sole  next  of  kin. 

The  Defendants  contend  that  the  power  of  appointment  was  never  exercised  by 
Benjamin  Crane,  and  that  the  moiety  goes,  as  in  default  of  appointment,  to  the  next 
of  kin  of  the  husband. 

The  first  question  I  have  to  consider  is,  whether  the  will  of  Benjamin  Crane 
operated  as  an  execution  of  the  power  contained  in  this  will  of  the  testatrix'?  I  am 
of  opinion  that  it  did  not,  and  that  because,  in  my  opinion,  no  power  created  by  the 
will  of  the  testatrix  had  any  existence  until  the  death  of  the  testatrix  had  given 
validity  to  the  instrument  itself.  Indeed  this  is  the  first  time  that  I  ever  remember 
it  to  have  been  argued  that  a  man  could  execute  a  power  of  which  he  [39]  was 
intended  to  be  the  donee  named  in  the  will  of  a  person  who  survived  him.  Under 
the  old  law  it  is  obvious  that  his  will,  having  no  reference  either  to  the  power  or  to 
the  fund  subject  to  it,  could  not  have  operated  as  an  execution  of  any  power ;  and 
under  the  27tn  section  of  the  new  Wills  Act  (1  Vict.  c.  26),  it  is  equally  oDvious  that 
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it  would  have  no  inch  operation.  That  section,  which  makes  a  general  disposition  by 
will  operate  as  an  execution  of  a  power,  treats  such  a  disposition  as  evidence  of 
intention  to  execute  such  power,  and  therefore  makes  such  a  disposition  an  execution 
of  the  power,  unless  a  contrary  intention  appears  on  the  face  of  the  will.  But  it  is 
obvious  that  no  intention  can  be  presumed  respecting  the  execution  of  a  power  of  the 
existence  of  which  the  testator  is  ignorant.  In  other  words,  the  testator  can,  by  his 
will,  execute  only  such  powers  as  are  in  existence  when  his  will  takes  effect  He  was 
not  the  donee  of  any  power  at  his  death,  the  time  at  which  his  will  begins  to  speak, 
and  unless  he  had  survived  the  testatrix,  he  never  could  have  become  the  donee  of  a 
power  created  by  her  will,  which  has  no  operation  except  from  the  day  of  her 
death. 

The  next  question  is,  does  the  gift  over  in  default  of  appointment  take  effect  7  and 
I  am  of  opinion  that  it  does.  This  is  simply  the  case  of  a  gift  to  a  certain  class  of 
persons,  provided  a  certain  event  does  not  happen.  The  class  to  whom  the  gift  is 
made  is  the  next  of  kin  of  Benjamin  Crane,  the  event  on  which  it  is  to  take  effect  is, 
the  non-execution  of  a  power  by  him.  That  event  has  occurred,  he  has  not  executed 
the  power.  It  is  true  that  be  has  not  executed  the  power,  simply  because  he  could 
not  i  but  this  does  not,  in  my  opinion,  alter  the  case.  His  capacity  or  incapacity  to 
influence  the  occurrence  of  the  event  on  which  the  gift  over  is  to  [40]  take  effect  is 
wholly  immaterial.  If  the  gift  had  been  "  to  the  next  of  kin  of  Benjamin  Crane  in  the 
event  of  his  predeceasing  A.  B.,"  the  fact  of  death  previous  to  that  of  A.  B.  would  have 
given  effect  to  the  legacy,  although  the  occurrence  of  the  event  depended,  not  on  the 
will  of  Benjamin  (>ane,  but  on  the  will  of  Ood.  Here,  if  he  had  survived  the 
testatrix,  he  would  have  executed  the  power ;  he  died  before  her,  and  therefore  he 
did  not  execute  the  power,  and  as  he  has  not  done  so,  the  gift  takes  effect  in  favor  of 
his  next  of  kin ;  this  also  appears  to  me  to  be  the  plain  meaning  of  the  testatrix's  will, 
which  might  be  thus  expressed : — "  I  wish  one-half  of  the  residue  to  go  as  Benjamin 
Crane  shall  direct,  if  he  does  not  or  cannot  give  any  direction  on  this  subject,  then  I 
wish  his  next  of  kin  to  have  that  half." 

The  next  question  which  arises  relates  to  whether  there  has  been  any  ademption 
of  the  sum  mentioned  in  the  settlement.  The  testatrix,  by  her  will,  directs  that 
Grape  and  Southall  (the  trustees  of  the  settlement)  shall  stand  possessed  of  "  all  the 
trust  moneys  comprised  in  such  settlement,  and  the  securities  on  which  the  same  shall 
be  invested,"  after  the  decease  of  Benjamin  Crane,  in  trust  for  the  persons  mentioned 
in  her  will.  The  first  question  is,  whether  these  are  all  adeemed,  by  reason  of  the 
trustees  having  delivered  up  the  settlement  to  the  testatrix  and  her  having  destroyed 
it.  On  the  first  of  these,  I  entertain  no  doubt  that  such  delivery  and  destruction  did 
not  produce  any  effect.  The  settlement  never  had  any  validity,  as  it  was  founded  on 
consideration  of  a  marriage  which  did  not  take  effect,  and  the  destruction  of  it  did 
nothing.  In  my  opinion  the  words  of  the  will  are  simply  a  manner  of  describing  the 
specific  funds,  by  the  division  of  which  certain  legacies  are  to  be  paid. 

[41]  The  next  question  is,  whether  the  dealing  with  the  funds  by  the  testatrix, 
subsequently  to  the  date  of  her  will,  has  adeemed  any,  and  which,  of  them  1  I  will 
take  them  seriaHm. 

The  first  is  £1200  and  interest  secured  by  a  mortgage  of  the  tolls  of  Broadwas 
turnpike  road.  In  1855  £600,  part  of  this,  was  paid  off  and  lent  by  the  testatrix  to 
the  Rev.  Grcorge  Peake,  and  was  secured  by  his  Ixind  and  mortgage.  The  remaining 
£600  continued  due  on  the  security  of  the  tolls  at  the  death  of  the  testatrix.  I  think 
that  this  fund  is  adeemed,  to  the  extent  of  the  £600  paid  to  the  testatrix. 

It  is  contended  that,  under  the  words  "and  the  securities  on  which  the  same 
shall  be  invested,"  the  legatees  are  entitled  to  follow  out  and  trace  the  funds  into  the 
fresh  securities  into  which  they  may  have  been  invested  by  the  testatrix  from  time 
to  time,  and  thus  preclude  any  question  of  ademption.  I  do  not  mean  to  say  that  if 
the  settlement  had  been  valid  and  effectual,  and  if,  in  pursuance  of  the  powers 
contained  in  it,  the  trustees  had  invested  the  settlement  funds  in  fresh  securities  from 
time  to  time,  considerable  weight  might  not  have  attached  to  that  argument,  or  that 
the  words  of  the  will  might  not,  in  that  case,  have  been  construed  to  mean,  "  the 
funds  in  settlement  whatever  they  were,"  and  if  it  were  the  true  construction  of  the 
will,  that  only  the  funds  subject  to  the  settlement,  and  none  other,  should  be  applied 
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in  paying  the  lesacies,  then,  as  the  settlement  had  no  operation,  it  might  support  the 
Argument  that  the  bequest  had  no  operation  at  all,  inasmuch  as  there  were  no  funds 
in  settlement;  but  if  I  am  right  in  my  opinion  that  this  is  not  the  just  oonstructioa 
of  the  will,  and  that  these  words  in  the  will  simply  import  a  description  of  the  funds 
apecifically  appro-[42]-priated  to  the  payment  of  certain  legacies,  then  the  reference 
to  the  securities  on  which  they  shall  be  invested  merely  applies  to  the  existing 
aecurity,  by  way  of  more  completely  identifying  the  fund,  and  does  not  operate  as  a 
bequest  of  future  securities  to  be  thereafter  taken  or  future  advances  of  any  portion 
of  these  funds  if  they  should  be  called  in  or  paid  off.  In  other  words,  I  think  that 
the  words  of  the  will  are  merely  referential  to  another  document  as  containing  the 
description  of  the  funds,  and  that  they  must  be  read  exactly  as  if  the  testatrix, 
instead  of  using  the  words  in  the  will,  had  enumerated  the  various  funds  which  were 
mentioned  in  the  document  referred  to,  and  which  the  certificate  of  the  Chief  Clerk 
has  enumerated.  The  first  fund  therefore  is,  in  my  opinion,  adeemed  to  the  extent 
■of  one-half. 

The  second  is  a  sum  of  £400  and  interest,  secured  by  'mortgage  of  a  reversionary 
interest  by  Bichard  Burnaby.  This  also  was  paid  off,  and  invested  by  the  trustees  of 
the  settlement  in  the  purchase  of  jS411,  16s.  lOd.  £3  per  cents.  This  fund  also  was, 
in  my  opinion,  adeemed  for  the  reason  I  have  already  stated. 

The  third  fund  was  a  sum  of  £200,  secured  by  a  bond,  which  was  paid  off  to  the 
testatrix  and  received  by  her  and  not  reinvested.     This  also,  therefore,  was  adeemed. 

The  fourth  fund  was  £938,  98.  2d.,  secured  on  the  mortgage  of  a  mill  called 
Sapey  Mill,  and  £700  secured  oo  lands  called  Barley,  both  belonging  to  a  person  of 
the  name  of  John  Bowbeny;  both  these  sums  now  remain  due  on  the  original 
securities,  and  both  therefore  are  available  for  the  payment  of  the  legacies  to  which 
they  are  specifically  appropriated. 

[43]  The  fifth  ancl  last  fund  is  a  sum  of  £2000  £3,  lOs.  per  cent  Reduced 
■annuities.  There  was  no  dealing  with  the  fund  other  than  that,  after  the  death  of 
Benjamin  Crane,  it  was  by  the  trustees  transferred  into  the  name  of  the  testatrix,  in 
whose  name  it  now  remains.  This,  in  my  opinion,  is  no  ademption,  and  this  sum  is 
specifically  applicable  to  the  payment  of  the  debt 

The  only  remaining  question  which  arises  on  this  will  rdates  to  five  legacies  which 
■are  given  thus: — "And  whereas  on,"  &c.  [See  ante,  p.  33.]  I  think  that  all  the 
legacies  are  payable.  The  argument  against  them  is,  that  the  will  simply  contains 
a  direction  or  request  to  Benjamin  Crane  to  pay  these  legacies,  and  that  being  such, 
they  are  not  legacies  of  hers  but  a  request  to  him  to  give  legacies,  which  has  no 
operation.  I  think  that  the  words  of  the  will  do  not  support  that  argument  They 
«onstitute,  I  think,  five  legacies  given  by  her,  with  a  request  that  they  should  be  paid 
by  Benjamin  Crane  out  of  a  particular  fund.  They  are  in  the  nature  of  demonstrative 
legacies,  that  is,  general  legacies  directed  to  be  paid  out  of  a  particular  fund. 
Observe  the  words  "  Whereas  Benjamin  Crane  is  entitled  to  some  personal  estate,  and 
whereas  I  am  desirous  of  leaving  certain  legacies  payable  on  my  decease :  I  therefore 
request  him  to  pay  the  following  legacies,  viz.,"  then  follows  an  enumeration  of  five 
legacies.  Omit  the  introductory  wonft  and  there  could  be  no  question  but  that  the 
five  legacies  were  legacies  given  by  the  testatrix,  all  that  she  does  is,  that  before 
^ving  them  she  mentions  a  source  from  whence  they  are  to  be  paid.  If  Benjamin 
Crane  had  survived  her,  that  might  have  raised  a  question  of  election,  but  it  could 
not  have  disappointed  the  legatees.  Assume  that  the  fund  which  she  appropriates 
for  the  payment  of  these  legacies  fail,  the  legacies  are  not  also  to  fail.  Suppose  she  had 
said,  "  I  [44]  give  the  following  legacies  to  A.  B.,  &c.,  and  I  request  that  these  legacies 
be  paid  to  my  executor  out  of  a  sum  of  stock  standing  in  my  name,"  using  the  words 
"  out  of,"  not  by  giving  a  part  of  the  stock  itself  for  payment  of  the  legatees ;  then 
the  effect  would  have  been  that  they  would  have  been  general  legacies  to  be  paid  out 
of  a  specified  fund,  but  if  that  fund  failed  the  legacies  must  be  paid  out  of  the  general 
personal  estate.  Here  I  think  the  words,  "  I  am  desirous  of  leaving  certain  legacies," 
followed  by  the  statement  of  them,  the  last  three  of  which  are  to  be  paid  six  months 
after  her  decease,  point  at  this : — ^that  these  were  general  legacies  given  by  the 
testatrix,  and  that  the  previous  words  shew  that  these  legacies  were  coupled  with  a 
request  to  her  husband  to  pay  them  out  of  a  fund  which  she  supposed  belonged  to 
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him,  and  which  request,  whether  complied  with  or  not^  does  not  affect  the  validity 
of  the  bequest. 

I  have  now,  I  beliere,  disposed  of  all  the  questions  submitted  to  me  on  thia 
certificate,  and  the  order  on  further  consideration  may  be  made  accordingly. 

[46]    Hocio  V.  Jones.    Dee.  18,  1862 ;  Jan.  14,  1863. 

[S.  C.  32  L.  J.  Ch.  361 ;  8  L.  T.  816 ;  9  Jur.  (N.  S.)  507 ;  1  N.  R.  222.  Distinguished, 
In  re  Gresstoell,  1883,  24  Ch.  D.  102.    See  In  re  CrnnvnOis,  1886,  32  Ch.  D.  394.] 

A  testator  devised  his  freeholds  to  the  first  and  other  sons  of  A.  (who  was  living  and 
unmarried)  successively  in  tail,  with  remainder  to  B.  for  life,  with  remainder  to  B.'s 
first  and  other  sons  successively  in  tail,  &c.  And  he  bequeathed  his  plate  to  B. 
for  life,  and  after  her  decease,  he  gave  the  same  "  in  the  nature  of  an  heirloom  to 
the  person,  who,  for  the  time  being,  should  be  in  the  actual  possession  and  enjoy- 
ment of  his  freehold  estates  under  the  limitations  of  his  will.  In  the  lifetime  of 
A,  B.  and  her  eldest  son  executed  a  disentailing  deed.  A  survived  both  B.  and 
her  eldest  son,  and  he  died  without  having  been  married.  At  A's  death  C.  was 
the  issue  in  tail  of  B.,  but  was  not  in  possession  of  the  freehold.  Held,  that  there 
had  been  no  failure  of  the  gift  of  the  plate,  and  that  C,  and  not  the  representatives 
of  B.,  were  entitled  to  it. 

The  testator,  the  Ileverend  William  Maxwell,  by  his  will,  dated  in  1818,  devised 
his  freehold  estates  to  trustees  and  their  heirs,  to  the  use  and  intent  that  his  son, 
John  Maxwell  (a  lunatic)  should  receive  an  annuity  of  ;£1000  a  year,  and  the  residue 
of  the  rents  were  to  accumulate.  And  subject  thereto,  the  trustees  were  to  stand 
seised  of  all  his  freehold  estate  to  the  use  of  the  first  and  other  sons  of  his  son  John 
Maxwell  in  tail,  and  in  default,  to  the  use  of  the  testator's  daughter  Anne  Lyte  for 
life,  with  remainder  to  trustees  to  preserve,  with  remainder  to  the  first  son  of  Anne 
Lyte  in  tail  male,  with  remainder  to  her  daughters,  &c.,  &c 

And  he  declared  that  he  had  devised  his  estates  to  trustees,  in  order  that  the  legal 
estate  might  be  vested  in  them  to  support  contingent  remainders,  "it  being  his 
intent  and  meaning  that  no  person  should,  under  the  limitations  and  trusts  aforesaid, 
become  entitled  to  the  same  lands  in  possession,  or  to  the  rents  and  profits  thereof, 
during  such  time  as  any  antecedent  limitations  remained  in  contingency  and  capable 
of  taking  effect  (that  is  to  say),  whilst  there  was  any  possibility,  m  the  eye  of  the 
law,  of  any  other  persons  or  person  coming  tn  esse,  or  who,  if  then  in  esse,  would  tak& 
a  prior  estate  in  the  same  lands,  hereditaments  and  premises,  under  the  trusts  and 
limitations  thereinbefore  expressed  or  contained." 

[46]  He  bequeathed  his  personal  estate  to  trustees  upon  the  following  trust : — A» 
to  my  plate,  I  give  the  use  and  enjoyment  thereof  to  my  said  wife  during  her  natural 
life  only,  and  after  her  decease,  I  give  the  same,  in  the  nature  of  an  heirloom,  to  the 
person  who,  for  the  time  being,  shall  be  in  the  actual  possession  and  enjoyment  of  my  freehold 
estates  under  the  limitations  of  my  wtil.  And  the  testator  directed  and  declared  that 
if  any  species  of  his  personal  property  should  remain  after  the  several  dispositiona 
which  he  had  thereinbefore  made,  or  if  there  should  be  anything  which  might  have 
escaped  his  attention,  and  which  he  might  not  have  thereinbefore  sufBciently  disposed 
of,  the  same  should  go  and  belong  to  his  said  wife  Jane  Maxwell,  her  executors, 
administrators  and  assigns,  as  his  residuary  legatee  and  legatees  thereby  appointed, 
absolutely  for  ever. 

The  testator  died  in  1818. 

Anne  Lyte  had  an  eldest  son,  Henry  William  Maxwell  Lyte,  the  first  tenant  in 
tail  tn  esse,  and  other  children,  subject,  of  course,  to  the  possibility  of  his  uncle,  John 
Maxwell,  recovering  his  sanity  and  leaving  issue  male,  which  would  have  deprived 
him  of  his  right  to  the  real  estate. 

On  the  29th  of  December  1844  Anne  Lyte,  the  tenant  for  life  in  remainder,  on 
failure  of  the  issue  nude  of  her  brother  (the  son  of  the  testator),  together  with  her 
son  Henry  W.  M.  Lyte,  the  tenant  in  tail  in  remainder  after  the  determination  of 
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the  estate  for  life  of  his  mother,  joined  together  and  executed  a  disentailing  deed, 
and,  as  far  as  they  were  able,  destroyed  the  limitations  contained  in  the  will  of  the 
testator  relating  to  [47]  real  estate  dependent  on  the  death  of  the  son  John  Maxwell 
without  issue. 

Anne  Lyte  died  in  January  1856.  Henry  W.  M.  Lyte,  her  eldest  son,  survived 
her  and  died  in  June  following  (1856).  He  left  the  Defendant,  Edward  Maxwell 
Lyte,  his  eldest  son  and  heir  in  tail,  and  by  his  will  he  devised  and  bequeathed  his 
real  and  personal  estate  to  some  of  the  Defendants  upon  certain  trusts,  so  that 
Edward  M.  Lyte  was  not  in  "actual  possession  or  enjoyment"  of  the  testator's 
freeholds. 

John  Maxwell,  the  son,  died  in  1861  without  ever  having  been  married,  and  the 
question  then  arose  as  to  whom  the  plate  belonged  ?  It  was  claimed,  first,  by  the 
legal  personal  representatives  of  Henry  W.  M.  Lyte  as  the  first  tenant  in  tail» 
secondly,  by  Edward  M.  Lyte  as  the  first  existing  equitable  tenant  in  tail  under  the 
testator's  will,  if  such  entail  had  not  been  barred ;  and  thirdly,  by  the  executors  of 
the  widow  as  undisposed  of  and  as  part  of  the  testator's  residue. 

Mr.  Selwyn  and  Mr.  W.  T.  Bovill,  for  the  Plaintiffs,  the  trustees  of  the  testator's 
will,  stated  that  the  questions  were,  first,  as  to  the  effect  of  the  disentailing  deed, 
whether  there  was  any  and  what  protector,  and  as  to  the  effect  and  extent  of  the 
deed.     Secondly,  to  whom  the  plate  left  as  heirloom  now  belonged  1 

Mr.  Baggallay  and  Mr.  Lewis,  for  the  representatives  of  Henry  W.  M.  Lyte, 
claimed  the  heirloom  as  part  of  the  estate.  'They  argued  that  they  vested  in  him 
absolutely  as  heirlooms,  he  being  the  first  tenant  in  tail;  Lord  Scarsdale  v.  Owrzon 
(1  John.  &  H.  40). 

eS]  Mr.  Lloyd  and  Mr.  Jenkinson,  for  trustees  of  a  settlement, 
r.  Macnaghten,  for  the  representative  of  the  testator's  widow.  The  plate  is 
undisposed  of ;  for  the  person  who  is  entitled  is  he  who  is  "  in  the  actual  possession 
and  enjoyment  under  the  will."  No  person  has  ever  or  ever  can  fill  that  character, 
for  the  estate  is  now  held  independently  of  the  will  and  under  the  limitations  of  the 
disentailing  deed.  Henry  was  never  in  possession  and  Edward  can  never  be  in 
possession  under  the  will.  Henry  Lyte  destroyed  all  the  limitations  in  the  will 
subsequent  to  the  life  interest  of  his  mother,  and  this  prevented  him  and  all  others 
from  ever  filling  that  character  which  alone  would  entitle  them  to  the  plate.  The 
gift  is  not  in  the  nature  of  an  executory  trust  and  it  cannot  be  modified.  He  cited 
Lord  Scarsdale  v.  Cfurzon  (Ibid.);  Vaugham.  v.  Bwskm  (3  Bro.  C.  C.  101);  EUis  v. 
Maxuxll  (3  Beav.  587,  and  12  Beav.  104). 

Mr.  Druce,  for  Edward  Lyte.  First.  The  disentailing  deed  might  be  set  aside 
by  the  issue  in  tail.  Secondly.  Edward  Lyte  is  entitled  to  the  plate  as  persona 
deagnata.  It  is  given  to  him  individually  and  absolutely,  not  under  a  limitation  to 
go  in  conformity  with  the  real  estate,  but  to  the  persons  in  actual  possession  and 
enjoyment  under  the  will.  The  imperfect  barring  of  the  entail  does  not  affect  the 
right  to  the  chattels,  nor  can  any  subsequent  dealing  with  the  estate  alter  the 
character  of  the  person  pointed  out  by  the  testator's  will.  Actual  corporeal  enjoyment 
could  not  be  what  the  testator  intended,  for  then  the  plate  would  belong  to  any 
stranger  who  might  purchase  the  estate.  The  disentailing  deed  [49]  affected  the 
realty  alone,  and  could  not  alter  the  rights  to,  or  the  devolution  of,  the  personalty ; 
Be  Totes'  Trust  (unreported.  Vice-Chancellor  Wood,  June  1862);  Potts  v.  Potts 
(3  Jones  &  L.  353,  and  1  H.  of  L.  Gas.  671). 

Mr.  Osborne  and  Mr.  G.  L.  Russell,  for  other  trustees,  cited  Gosling  v.  OosUng 
(John.  265). 

Mr.  Baggallay,  in  reply.  The  object  was  that  the  plate  should  go  along  with  the 
estate,  andthe  word  "  heirlooms "  imported  succession.  H.  W.  M.  Lyte's  right 
is  quite  irrespective  of  the  disentailing  deed  ;  Foley  v.  Bumell  (1  Bro.  C.  C.  274). 

Jan.  14, 1863.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  on 
which  I  reserved  my  judgment  is  the  determination  of  the  person  to  whom  certain 
chattels  belong  under  the  words  of  the  will  of  Dr.  Maxwell  and  the  events  which 
have  since  occurred. 

The  testator  gave  the  plate  "  to  the  person  who,  for  the  time  being,  should  be  in 
the  actual  possession  and  enjoyment  of  his  (the  testator's)  freehold  estates  under  the 
limitations  of  his  will." 
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Now,  under  the  prior  limitations  of  his  freeholds,  no  one  could  be  "  in  the  aetnal 
possession  and  enjoyment  of  the  testator's-  freehold  estate  "  during  the  life  of  the 
testator's  son  John  Maxwell,  who  was  a  person  of  unsound  mind,  and  who  died  on 
29th  of  November  1861. 

[60]  The  claimants  to  the  plate  are  three,  first,  the  representatives  of  H.  W.  M. 
Lyte,  who  executed  the  disentailing  deed ;  secondly,  K  Ml  Lyte  his  son,  who  would 
be  now  entitled  to  the  actual  possession  and  enjoyment  of  the  estate  of  the  original 
testator,  in  case  no  such  disentailing  deed  as  I  have  mentioned  had  been  executed ; 
and  thirdly,  the  representatives  of  the  widow  of  the  oridnal  testator. 

For  the  first  claimants,  the  representatives  of  H.  W.  Lyte,  it  is  contended  that 
under  the  word  "  heirlooms  "  these  chattels  vested  absolutely  in  the  person  who  was 
the  first  tenant  in  tail,  and  that  thereupon  they  become  a  portion  of  his  property  and 
passed  as  such  to  his  representatives. 

For  the  second,  the  Defendant  £.  W.  Lyte,  it  is  contended  that  the  effect  of  the 
wiU  is,  to  vest  the  chattels  in  the  person  who  in  the  event  would,  if  no  disentailing 
deed  had  been  executed,  have  been  the  first  person  in  the  actual  possession  and 
enjoyment  of  the  rents  of  the  real  estate ;  that  such  legatee  is  a  designated  person, 
and  that  the  circumstance,  that  the  disentailing  deed  has  been  interposed  and 
prevented  the  enjoyment  of  the  estate,  cannot  affect  the  devolution  of  the  chattels, 
which  cannot  be  the  subject  of  any  such  deed. 

For  the  third,  the  representatives  of  the  widow,  it  is  contended  that  the  words  of 
the  will  are  precise,  that  the  chattels  are  given,  after  the  decease  of  the  widow,  to  a 
person  "  who  shaU  be  in  the  adital  possessicm  and  enjoymerd  of  the  freehold  estates  under  the 
limitaiions  contained  in  the  wiU."  That  this  imposes  on  the  legatee  as  a  condition 
precedent,  not  merely  that  the  legatee  shall  be  a  person  in  the  actual  possession  and 
enjoyment  of  the  freehold  estates,  but  also  that  he  shall  be  in  such  enjoyment  [61] 
by  virtue  of  the  limitations  contained  in  the  will.  That  the  representatives  of  H. 
W.  M.  Lyte  are,  it  is  true,  in  the  actual  possession  and  enjoyment  of  the  estate,  but 
not  by  virtue  of  the  limitations  contained  in  the  will,  but  under  the  disentailing  deed 
and  will  of  H.  W.  M.  Lyte,  that  therefore  they  do  not  fulfil  the  condition  any  more 
than  a  mere  stranger  to  whom  they  might  have  sold  the  estate,  and  that  they, 
therefore,  are  excluded  from  the  legacy.  That  in  like  manner  £.  M.  Lyte  cannot 
take  the  legacy,  for  that  he  does  not'fulfil  the  first  part  of  the  condition,  viz.,  that 
of  being  in  the  actual  enjoyment  and  possession  of  such  rents,  and  that  consequently, 
no  one  can  take  these  chattels  under  the  words  of  the  bequest.  If  this  be  so,  then 
it  follows,  as  a  matter  of  course,  that  they  fall  into  the  residue  as  undisposed  of,  and 
as  such  must  go  to  the  widow,  the  residuary  legatee,  and  ought  now  to  be  delivered 
to  her  legal  personal  representatives. 

Of  the  numerous  cases  which  are  usually  cited  on  the  subject  of  these  gifts  of 
chattels,  which  are  of  frequent  occurrence,  and  which,  whenever  they  occur,  usually 
give  rise  to  suits  in  equity,  I  do  not  think  that  any  one  exactly  governs  this  case. 
J-'dey  V.  Bumell  (1  Bro.  C.  C.  274)  and  Vaughan  v.  Burslem  (3  Bro.  C.  C.  101)  were 
principally  relied  upon  for  the  representatives  of  W.  H.  M.  Lyte,  but,  for  the  reasons 
I  am  about  to  mention,  I  think  that  they  do  not  apply.  These  cases  determine  that 
where  an  estate  was  limited  to  one  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  and  in  addition  chattels  were  bequeathed  to  go  as  heirlooms  in  con- 
junction with  the  real  estate,  as  nearly  as  the  rules  of  law  and  equity  will  permit,  the 
chattels,  in  that  event,  vest  absolutely  in  the  tenant  in  tail  in  remainder  as  soon  [62] 
as  he  is  bom,  and  it  is  argued  that  such  is  the  case  here,  that  W.  H.  M.  Lyte  filled 
that  character,  and  consequently  the  chattels  vested  in  him. 

But  there  is  an  obvious  distinction  between  those  cases  and  the  present.  If  those 
cases  apply,  it  necessarily  follows  that  the  chattels  vested  absolutely  in  H.  W.  M. 
Lyte  immediately  on  his  birth,  and  that  if  he  had  died  on  the  following  day,  still 
they  would  have  passed  to  his  legal  personal  representatives.  But  on  this  will  I 
think  that  it  is  impossible  so  to  hold ;  it  is  true  that  his  interest  in  the  freeholds  was 
a  vested  interest,  but  still  it  was  an  interest  liable  to  be  divested ;  it  was  an  interest 
dependent  on  the  circumstance  of  John  Maxwell  the  son  of  the  testator  dying 
without  leaving  a  son.  In  Foley  v.  Bumell  and  Vaughan  v.  Burslem  the  son  had  an 
indefeasible  interest  as  tenant  in  tail.     If  he  lived  long  enough,  no  circumstance 
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eoold  have  preTonted  his  becoming  absolately  entitled  to  the  possession  and  enjoy- 
ment of  the  devised  real  estate ;  that  is  not  so  here.  If  I  were  to  hold  that  the 
chattels  vested  absolutely  in  H-  W.  M.  Lyte,  this  result  would  follow : — That  if  a 
testator,  having  five  or  six  sons,  were  to  devise  the  estate  to  each  in  succession  for 
his  life  with  remainder,  on  the  death  of  each,  to  his  first  and  other  sons  in  tail  male, 
that  is,  to  A.  the  first  son  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  for  default  of  such  issue  to  B.  the  second  son  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  and  so  on,  and  if  chattels  were  limited  to  go  with 
the  real  estate  as  heirlooms,  then  the  first  grandson  of  the  testator  born  wotud  take 
the  chattels.  The  birth  of  a  son  to  B.  or  to  any  one  of  the  younger  sons,  two  or 
three  months  before  the  birth  of  a  son  to  A.,  the  eldest,  would  deprive  A.'s  son  of  the 
whole  of  the  interest  in  the  chattels  which  were  limited  to  go  with  the  estate.  This 
certainly  is  not  decided  by  [63]  Foiei/  v.  Bumell  or  Vaughan  v.  Burslem,  nor  are  any 
words  to  be  found  in  those  decisions,  as  it  appears  to  me,  from  which  any  such  con- 
elusion  or  anything  approaching  to  such  a  conclusion  can  be  formed.  It  would  also 
appear  to  me  to  be  a  very  strained  and  technical  construction,  and  one  leading 
to  a  result  which  would  obviously  defeat  the  intention  expressed  by  the  testator. 

My  opinion  is,  that  all  that  is  decided  by  these  cases,  if  applied  to  the  limitationa 
and  bequest  contained  in  this  will,  is,  that  these  chattels  would  have  vested  in  a  son 
of  John  Maxwell,  had  any  one  been  bom  to  him  at  any  time  before  his  death,  and 
that  they  would  have  vested  in  such  son  on  his  birth,  but  it  does  not  decide  that 
while  that  event  was  doubtful,  and  while,  in  the  meantime,  no  one  was  in  the 
possession  or  enjoyment  of  the  rents  under  the  limitations  contained  in  Dr.  Maxwell's 
will,  these  chattels  would  vest  absolutely  in  anyone. 

If  this  be  so,  these  cases  have  no  application,  and  as  the  tenancy  in  tail  in  H.  W.  M. 
Lyte  was  defeasible  during  the  whole  period  of  his  life,  I  am  of  opinion  that  he  took 
no  interest  in  the  chattels  bequeathed,  and  that  no  one  claiming  under  him  can  support 
any  claim  to  them  for  that  purpose. 

I  now  come  to  consider  the  case  of  E.  M.  Lyte,  and  first  I  look  at  how  his  claim 
would  have  stood  if  no  disentailing  deed  had  been  executed.  In  that  ease  I  think  it 
clear  that  E.  M.  Lyte  would  have  been  entitled  to  these  chattels  absolutely. 
Immediately  on  the  death  of  John  Maxwell  the  son,  E.  M.  Lyte  would,  but  for  thia 
disentailing  deed,  have  become  indefeasibly  tenant  in  tail  in  the  actual  possession  and 
enjoyment  of  the  real  estate.  I  am  at  a  loss  to  perceive  what  sound  ^4]  argument 
could  have  been  alleged  to  deprive  him  of  the  right  to  these  chattels.  It  is  the  plain 
meaning  of  the  words  used  by  the  testator,  he  would  have  fulfilled  the  words  of  the 
description  of  the  legatee  contained  in  the  will  with  perfect  accuracy,  he  would  hav» 
been  the  first  person  "in  actual  possession  and  enjoyment  of  the  freehold  estates 
under  the  limitations  of  the  will.'  If  the  chattels  had  been  given,  or  if  the  Court 
finds  the  words  of  a  will  to  import  a  gift  of  them,  to  the  first  person  who  had  a 
vested  indefeasible  estate  of  inheritance  in  the  real  estate,  he  was  the  first  person 
who  had  such  estate,  and  if  the  matter  then  stood  between  the  representatives  of 
H.  W.  M.  Lyte  and  his  son  E.  M.  Lyte,  I  should  have  no  hesitation  in  determining 
the  son  to  be  entitled  to  the  plate. 

I  have  next  to  consider  whether  the  disentailing  deed  executed  by  his  father  and 
grandmother  has  deprived  him  of  the  right  to  such  chattels.  This  deed  could  only 
operate  to  create  a  base  fee  in  the  property  in  remainder  in  H.  W.  M.  Lyte.  If 
it  did,  which  I  assume  to  be  the  case,  then,  if  I  am  right  in  the  construction  I  have 
placed  on  the  decisions  of  Foley  v.  Bumell  and  Vaughan  v.  Burslem,  the  only  question 
that  can  arise  is  between  the  residuary  legatee  and  E.  M.  Lyte  as  to  their  respective 
rights.  For  the  residuary  legatee  it  is  contended  that  the  words  "  actual  possession 
and  enjoyment  of  the  freehold  estates"  import,  as  a  condition  precedent,  that  the 
legatee  should  be  in  the  physical  perception  of  the  rents  and  profits  arising  from  the 
devised  estates ;  but  this  is  not  mv  opinion.  I  think  that  the  words  of  the  will  ar& 
satisfied  by  the  vesting  in  the  legatee  of  the  right  to  the  actual  possession  and 
enjoyment  of  the  real  estate.  If  so,  E.  M.  Lyte  is  clearly  the  person  entitled  to  the 
plate.  He  is  the  person  who,  under  the  limitations  contained  in  the  will  (regarding 
them,  and  them  [65]  alone,  undisturbed  by  any  foreign  cause)  is  entitled  to  such 
possession  and  enjoyment,  and  which  he  would  have  obtained  unless  these  limitations- 
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Lad  been  defeated  by  a  foreign  circumstance  over  which  neither  the  testator  nor  the 
legatee  had  any  control.  It  is  plain,  as  was  well  put  bv  Mr.  Druce,  that  the  dis- 
«ntailing  deed,  which  has  no  operation  over  chattels,  could  not  in  any  degree  affect 
the  devolution  of  them;  they  must  go  exactly  as  if  such  deed  had  never  been 
executed ;  but  the  effect  of  the  contention  of  the  residuary  legatee  is,  to  hold  that  a 
disentailing  deed  operated  so  as  to  create  an  intestacy  in  this  disposition  of  the 
'Chattels  against  the  will  of  the  testator.  - 

The  consideration  pf  the  cases  of  Potts  v.  PMs  (9  Irish  £quity  Rep.  577,  and  1  H. 
of  L.  Cas.  671)  and  of  I/ird  Sea/ndde  v.  Owrzon  (1  John.  &  H.  40),  before  the  Yice- 
C/hanceller  Sir  W.  P.  Wood,  confirms  me  in  the  view  I  take ;  I  do  not  think  that  the 
yioe-Chancellor,  in  that  case,  intended  to  draw  or  establish  any  distinction  between 
the  right  to  the  enjoyment  of  the  estate  under  the  limitations  of  the  will  when  united 
to  the  actual  enjoyment  of  it,  and  the  mere  right  to  such  enjoyment  when  not 
coupled  with  the  actual  possession,  where  the  failure  of  the  actual  possession  was 
occasioned  by  reason  of  some  foreign  disturbing  causes  having  destroyed  the  further 
operation  of  the  limitations  upon  the  estate  devised.  Whether  such  failure  be 
occasioned  by  a  disentailing  deied  or  by  natural  causes  cannot,  I  think,  make  any 
'difference.  In  both  cases  the  right  would  exist  under  the  limitations  of  the  will  taken 
alone,  but  in  neither  case  could  that  right  be  enforced. 

I  think  that  my  meaning  may  be  illustrated  by  suggesting  such  a  case  as  this : — 
Suppose  that  the  chattels  [jXl  had  been  given  in  the  words  of  this  will,  and  that  the 
real  estate,  in  the  actual  possession  and  enjoyment  of  which  the  legatee  was  to  be, 
had  been  a  small  messuage  on  the  east  coast  of  England,  and  that,  during  the  life  of 
John  Maxwell,  the  house  and  ground  had  been  swept  away  by  some  inroad  of  the  sea, 
40  as  to  render  it  impossible,  after  that  calamity,  for  anyone  to  be  in  the  "  actual 
possession  and  enjoyment "  of  it :  could  it  be  contended  that  such  an  event  created  * 
&n  intestacy  in  the  bequest  of  the  testator  ?  I  think  it  would  be  impossible  so  to  hold. 
But  if  this  be  so,  and  if,  in  such  an  event,  E.  M.  Lyte  would  have  been  entitled  to 
these  chattels ;  how  does  the  case  differ,  because  the  act  which  prevents  such  enjoy- 
ment is  the  act  of  man  instead  of  being  the  act  of  God  1  The  rights  under  the  will 
remain  the  same,  the  meaning  expressed  by  the  will  is  obvious ;  the  testator,  in  the 
events  which  have  occurred,  has  expressed  his  intention,  in  plain  words,  that  E.  M. 
Lyte  should  take  the  estate  and  the  plate.  A  disentailing  deed,  which  the  testator 
•could  not  prevent,  has  enabled  two  persons,  now  deceased,  to  defeat  this  intention,  as 
far  as  regards  the  estate ;  the  intention  of  the  testator,  as  regards  the  plate,  could  not 
be  defeated  by  them,  no  deed  would  affect  it ;  then  why  is  that  intention  not  to  take 
■effect  t 

I  am  of  opinion  that  no  valid  reason  can  be  assigned  against  that  proposition  and 
iu  every  way  of  viewing  this  case,  and  I  am  of  opinion  that  E.  M.  Lyte  is  entitled  to 
the  plate  bequeathed. 


[67]    Re  The  Rothbrhithk,  &c.,  Industrial  Socibty.    Nov.  12,  1862. 

[S.  C.  7  L.  T.  305.] 

A  provident  society,  registered  under  the  Act  of  1852,  is  to  be  wound  up  in  the 
County  Court. 

This  society  had  been  registered  under  the  Provident  Societies  Act  of  1852  (15 
4&  16  Vict.  c.  31),  but  not  under  the  Act  of  1862  (25  &  26  Vict  c.  87).  By  the 
17th  section  of  the  latter  Act,  societies  "registered  under  this  Act"  are  to  be  wound 
up  in  the  County  Court. 

This  Court  had,  inadvertently,  made  an  order  to  wind  up  the  above  society  in  thi^ 
Court,  under  "The  Companies  Act^  1862"  (25  &  26  Vict.  c.  89). 

But  the  provisions  of  the  second  Act  having,  in  another  case,  been  brought  to  the 
.attention  of  the  Master  of  the  Rolls  in  Chambers,  he  stayed  the  order. 

Mr.  Fischer  mentioned  the  matter  to  the  Court,  and  stated  that  the  Judge  of  the 
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Coanty  Court  considered  he  had  no  juriadiction,  the  sociefcy  not  being  registered  under 
the  Provident  Societies  Act,  25  &  26  Vict.  c.  87,  s.  2. 

The  Master  or  the  Rolls  [Sir  John  Bomilly].  I  still  think  that  this  society 
ought  to  be  wound  up  in  the  County  Court,  and  you  must  either  mention  the  matter 
to  the  Lord  Chancellor,  or  register  the  society  under  the  Provident  Societies 
Act,  1862. 

Mr.  Fischer  elected  to  adopt  the  latter  course. 


[68]    GOSUNO  V.  GrOSLlNO.    June  i,  11,  1863. 

[Reversed,  1  De  6.  J.  &  S.  1 ;  46  E.  R  1,  and  in  House  of  Lords  (sub  nom.  ChrisHe 
V.  Gosling),  L.  R.  1  H.  L.  279.  See  cases  in  note,  46  £.  R.  1,  and  In  re  DayreU 
[1904],  2  Ch.  602.] 

A  testator  devised  real  estates  to  trustees,  to  the  use  of  A.  for  life,  with  remainder  to 
his  first  and  other  sons  successively  in  tail,  with  remainder  to  B.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  &c.  And  he  bequeathed  his  personal 
estate  to  the  same  trusts,  estates,  &c.,  "or  as  near  thereto  as  the  rules  of  taw  and 
equity  would  admit."  Provided  nevertheless,  that  the  personal  estate  should  not 
"  vest  absolutely  in  any  tenant  in  tail,  unless  such  person  should  attain  the  age  of 
twenty-one  years."  Held,  by  the  Master  of  the  Rolls,  that  the  gift  of  the  personalty 
was  too  remote ;  but  the  Lord  Chancellor  held  that  the  proviso  only  applied  to 
tenants  in  tail  taking  by  purchase. 

The  testator,  Bennett  Gosling,  a  banker,  made  his  will  in  1844,  by  which  he 
directed  that  the  right  to  succeed  him  as  a  partner  in  the  bank  should  be  offered  first 
to  Ellis  Gkwling,  the  second  son  of  his  brother  Robert  Gosling,  and  in  case  he  should 
refuse  or  neglect  to  accept  such  offer,  that  the  like  oflfer  should  be  made  in  succession 
to  the  third  and  every  other  younger  son  of  Robert  Grosling. 

And  he  bequeathed  £50,000  to  trustees,  to  be  laid  out  in  the  purchase  of  an  estate 
in  fee-eimple,  which  he  directed  to  be  conveyed  to  his  trustees  until  some  one  of  them, 
the  said  second  and  younger  sons  of  Robert  Gkwling,  having  had  the  offer  made  to 
him,  should  accept  the  same,  or  until  the  period  within  which  the  last  of  such  ofiiars 
might  be  accepted  should  have  expired.  And  from  and  immediately  after  either  of 
su^  events  should  have  happened,  then,  in  case  any  of  them,  the  said  second  or  other 
younger  sons  of  Robert  Gosling,  should  accept  the  said  offer,  to  the  use  of  the  son  so 
accepting  and  his  assigns,  for  and  during  his  Ufe,  without  impeachment  for  waste,  with 
remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
over  to  the  other  sons  of  Robert  for  life,  with  remainder  to  their  first  and  other  sons 
in  tail.  And  the  testator  directed  his  trustees  to  receive  and  invest  the  rente  of  the 
estate,  so  to  be  purchased,  until  the  happening  of  the  events  above  referred  to,  and 
to  add  [69]  such  accumulated  rents  to  his  residuary  personal  estate.  The  will 
proceeded  as  follows : — 

I  give  and  bequeath  unto  my  said  trustees  "  all  my  real  estate  and  all  the  residue 
of  my  personal  estate,  upon  trust  to  sell  my  chambers  in  Lincoln's  Inn,  and  to  get  in 
and  convert  into  money  all  my  said  residuary  personal  estate,  and  to  invest  the 
moneys  to  arise  from  my  said  chambers  and  residuary  personal  estate,  in  their  or 
his  names  or  name,  in  the  Parliamentary  stocks  or  public  funds  of  Great  Britain,  or 
at  interest  on  Government  or  real  securities  in  England,  and  to  stand  possessed  of  all 
such  investments  and  personal  estate,  and  also  to  stand  seised  of  all  such  real  estate, 
to  such  uses,  upon  such  trusts,  and  for  such  estates  and  interests,  and  with,  under  and 
subject  to  such  powers  and  provisions  as  hereby  are  declared  concerning  the  lands  and 
hereditaments  hereinbefore  directed  to  be  purchased,  or  as  near  thereto  as  the  rules 
of  law  and  equity  will  admit,  Provided  nevertheless,  and  I  hereby  declare,  that  the  said 
aceumulatums  and  personal  estate  shall  not,  nor  shall  any  part  thereof,  vest  absolutely  in  any 
tenant  in  fat/,  unless  svxh  person,  shall  attain  the  age  of  twenty-one  years." 

The  testator  made  a  codicil  to  his  will,  by  which,  after  reciting  that  he  had 
purchased  an  estate  called  Busbridge  Hall,  he  revoked  the  bequest  of  £50,000  to  his 


Digitized  by 


Google 


24  GOSLmO  V.   GOBUNO  a  BUT.  Ml 

trustees,  and,  in  lieu,  devised  tbe  Busbridge  Hall  estate  to  them,  upon  the  sevflral  osea, 
trusts,  &c.,  mentioned  in  his  will  as  to  the  estate  to  be  purchased  with  the  X50,000. 

The  testator  died  in  May  1865.  His  only  real  estate  besides  Busbridge  Hall 
consisted  of  the  chambers. 

Ellis  (Gosling  attained  twenty-one  in  January  1857,  [80]  and,  by  a  notice  in 
writing,  duly  accepted  the  offer  contained  in  the  will  of  the  testator,  and  became 
tenant  for  life  of  the  estate  and  the  personalty.     He  died  in  July  1861. 

The  Plaintiff,  Ellis  Duncombe  Gosling,  his  only  son,  was  bom  a  few  weeks  after 
bis  father's  death,  and  was  the  first  tenant  in  tail.  As  such,  he,  by  this  bill,  claimed 
an  absolute  interest  in  the  residuary  personiJ  estate,  subject  to  the  proviso  that  the 
same  should  not  vest  in  him  absolutely  unless  he  should  attain  twenty-one.  The 
question  had  been  argued  before  Yice-Chancellor  Wood  {CfotUng  v.  Omung,  1  John. 
265),  in  1859,  but  he  considered  it  premature  to  decide  it. 

The  Solicitor-General  (Sir  K  Palmer)  and  Mr.  Osborne,  for  the  Plaintiff.  The 
Plaintiff  is  the  tenant  in  tail  of  the  real  estate,  and  the  personal  estate  is  given  to  hiok 
in  terms  of  reference,  so  that  the  chattels  vest  in  him  absolutely  as  the  first  tenant  ia 
tail ;  Vaughan  v.  Bwnlem  (3  Bro.  C.  C.  101) ;  Lord  Searsdale  v.  Chirzon  (1  John.  & 
Hem.  63,  65). 

The  bequest  of  the  personalty  is  perfectly  valid.  First,  the  words  "vest 
absolutely"  mean  a  vesting  indefeasibly.  (Tat/lor  v.  Frdbisher,  5  De  G.  &  Sm.  191.) 
Secondly,  the  proviso  is  in  a  separate  and  distinct  sentence ;  the  gift  is  in  positive 
words,  and  is  attempted  to  be  cut  down  by  subsequent  negative  woras ;  if  the  latter 
be  void,  the  original  absolute  gift  remains  unaffected.  There  is  a  long  class  of  cases 
which  determine  that  a  valid  absolute  gift  remains,  so  far  as  it  is  not  effectually  cut 
down  by  subsequeut  words.  This  proviso  is  either  void  or  valid ;  if  void,  it  has  no 
effect,  but  if  valid,  it  merely  makes  the  vested  gift  defeasible  on  the  death  of  the 
Plaintiff  during  his  minority,  in  which  case  the  [&^  corpus  would  go  over,  but,  in  the 
meantime  and  until  the  happening  of  the  event  which  is  to  defeat  his  vested  interest, 
all  the  intermediate  income  will  belong  to  the  Plaintiff  and  be  available  for  his  main- 
tenance. Thirdly,  the  personalty  is  given  to  trustees  on  trusts  which  are  executory, 
and  the  Court  will  so  model  the  limitations  as  to  make  them,  so  far  as  possible, 
effectual.  Fourthly,  the  condition  is  a  condition  subsequent,  which,  if  invalid,  may 
be  disregarded ;  Egerton  v.  Lard  Broumlow  (4  H.  of  L.  Gas.  1).  The  proviso  is  only 
applicable  to  tbe  sons  of  a  tenant  for  life,  and  therefore  is  not  void  as  tending  to  a 
perpetuity ;  Gower  v.  Orosvenor  (5  Madd.  337).  But  if  it  be  applicable  to  all  tenants 
in  tail,  it  would  simply  shew  that  the  proviso  is  wholly  void ;  fyare  v.  Folhill  (11  Yes. 
257).    We  ask  a  declaration  of  the  Plaintiffs  title  and  an  order  for  maintenance. 

Mr.  Selwyn  and  Mr.  Basch,  for  the  trustees  of  tbe  will. 

Mr.  Bawlinson,  for  other  Defendants. 

Mr.  Follett  and  Mr.  C.  Hall,  for  some  of  the  next  of  kin.  The  gift  of  the 
personal  estate  after  the  tenancy  for  life  is  absolutely  void,  it  is  an  attempt  to  limit 
personal  estate  to  the  first  unborn  tenant  in  tail,  however  remote,  who  may  attain 
twenty-one.  It  may  be  centuries  before  a  tenant  in  tail  attains  twenty-one.  The  age 
is  part  of  the  description  of  the  person  to  take,  and  no  one  can  become  owner  of  the 
personal  estate  until  he  has  attained  twenty-one. 

If  the  words  "  by  purchase "  had  been  inserted,  we  admit  the  disposition  would 
be  valid,  as  pointed  out  diB-[62]-tinctly  by  Mr.  Jarman.  He  says  (Jarman  on  Wills, 
vol,  1,  p.  220  (2d  edit.) ;  iW.  vol.  2,  p.  492),  "  Again,  where  fee-simple  lands  are 
limited  in  strict  settlement,  and  leasehold  or  other  personal  property  is  vested  in 
trustees  upon  trust  to  go  along  with  the  fee-simple  lands,  but  so  as  not  to  vest  in  any 
tenant  in  tail  till  he  shall  attam  the  age  of  twenty-one  years ;  this  trust,  so  far  as  it 
is  limited  in  favor  of  tenants  in  tail,  is  void,  since,  by  the  death  of  successive  tenants 
in  tail  under  age  and  leaving  issue,  the  vesting  of  the  leaseholds  might  be  deferred 
beyond  the  period  allowed  by  law.  Care  should  therefore  be  taken  that  the  vesting- 
is  only  deferred  till  some  tenant  in  tail,  by  purchase,  attains  the  age  of  twenty-one 
years." 

Limitations  must  be  valid  from  their  inception,  no  subsequent  events  can  render 
them  valid.  This  rule  of  law  is  accurately  laid  down  by  Mr.  Justice  Cresswell  in 
Lord  Dungaimon  v.  Smith  (12  Clark  &  Fin.  562).     He  says,  "  It  is  a  general  rule,  too 
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plunly  established  to  be  controverted,  that  an  executory  devise  to  be  valid  must  be 
so  framed,  that  the  estate  devised  must  vest,  if  at  all,  within  a  life  or  lives  in  beine 
and  twenty-one  ^ears  after.  It  is  not  sufficient  that  it  may  vest  within  that  period, 
it  most  be  good  m  its  creation,  and  unless  it  is  created  in  such  terms  that  it  cannot 
vest  after  the  expiration  of  a  life  or  lives  in  being  and  twenty-one  years  and  the 
period  allowed  for  gestation,  it  is  not  valid,  and  subsequent  events  cannot  make 
itsa" 

The  case  cited  of  Taylor  v.  Frobisher  (5  De  Gex  &  Sm.  191)  has  no  application  ; 
Be  Thatdta't  Trust  (26  Beav.  365).  No  doubt  the  very  object  of  the  clause  was,  that 
the  personal  estate  should  not  vest. 

[631  It  is  said  that  the  proviso  is  distinct  from  the  gift,  and  then  that  it  must  be 
rejected.  But  neither  of  these  is  correct:  the  proviso  forms  part  of  the  gift  and  of 
the  description  of  the  person  to  take,  who  is  the  first  tenant  in  tail  who  attains 
twenty-one.  Nor  can  it  be  rejected ;  suppose  it  were  a  gift  to  A.  B.,  provided  he 
attain  twenty-one,  how  could  the  Court  reject  the  proviso?  It  is  a  gift  to  a  person 
filling  that  particular  character  or  to  no  one,  and  a  gift  with  a  qualification  is  a 
limited  gift  which  cannot  be  altered  by  the  Court.  This  is  not  a  condition  at  all,  but 
a  gift  to  one  filling  a  certain  character. 

It  is  also  clear  that  this  is  not  an  executory  trust,  there  is  nothing  executory  as 
to  the  realty,  and  the  trusts  of  the  personalty  are  fully  declared,  leaving  no  further 
deed  or  instrument  necessary  or  proper ;  Rowland  v.  Morgan  (2  Phill.  764).  They 
also  referred  to  Saunders  v.  FauHer  (Craig  &  Ph.  240);  CaitUn  v.  Broum  (11  Hare, 
372) ;  RusseU  v.  BuehaMn(1  Sim.  628). 

Thk  Soucttor-Gkneral,  in  reply. 

Thk  Master  of  the  Rolls  [Sir  John  Komilly].  This  question  arises  on  the  will 
of  Bennett  Gtosling,  who  died  in  May  1855.  The  scope  of  the  will  is  this :— The 
testator  directed  an  estate  to  be  purchased  and  held  in  trust,  in  the  events  which 
happened,  for  Ellis  Gosling  his  nephew  for  life,  with  remainder  to  his  first  and  second 
sons  in  tail  male,  with  remainders  over.  Then  the  will  contained  this  clause  and 
proviso : — "  Provided,  nevertheless,  and  I  hereby  declare,  that  the  said  accumulations 
and  personal  estate  shall  not,  nor  shall  any  [64]  part  thereof,  vest  absolutely  in  any 
tenant  in  tail,  unless  such  person  shall  attain  the  age  of  twenty-one  years." 

I  have  to  consider  whether  the  proviso  is  part  of  the  trust,  and  indeed  I  think  the 
decision  mainly  depends  upon  the  answer  -  to  be  given  to  this  question.  I  regret 
to  say  that  I  have  come  to  the  conclusion  that  it  forms  an  integral  portion  of  the 
trusts  declared,  and  not  a  separate  and  distinct  proviso  or  qualification,  which  can 
be  regarded  in  the  same  manner  as  if  it  had  been  omitted  here,  and  had  been  added 
by  a  subsequent  codicil. 

It  was  argued,  on  the  part  of  the  Plaintiff,  that  even  if  the  proviso  be  read  as 
part  of  the  trusty  the  whole  of  these  trusts  are  executory,  and  that  the  Court  will  so 
mould  them  as  to  execute  the  intentions  of  the  testator,  as  far  as  may  be  possible. 
But  I  think  that  the  bequest  is  not  executory,  it  is  simply  the  declaration  of  trusts 
of  the  personal  estate,  subject  to  which  it  is  to  be  held  by  the  trustees,  and  if  so, 
and  assuming  the  proviso  to  be  incorporated  with  and  to  form  part  of  the  trusts 
declared,  and  subject  to  which  it  is  to  be  held,  it  is  difficult  to  see  how  the  Court  can 
extract  this  portion  of  the  trusts  from  the  remainder  in  order  to  make  the  remainder 
good. 

This  may  be  tried  by  writing  out  these  trusts  at  length,  in  which  case  the 
personalty  is  given  to  be  held  in  trust  for  the  nephew,  Ellis  Gosling,  for  life,  and 
after  his  death  for  his  eldest  son,  grandson  or  great-grandson,  and  so  on  to  the 
person  who  shall  first  attain  the  age  of  twenty-one  years,  then,  and  not  before,  it  is 
to  become  vested  in  such  eldest  son,  grandson  or  great-grandson.  Such  a  trust 
would  be  bad,  unless  limited  to  take  [6Sj  effect  within  twenty-one  years  of  the  death 
of  some  person  living  at  the  death  of  the  testator.  And  if  so  the  Court  could  not 
execute  it  in  favor  of  the  eldest  son  of  the  nephew,  although  he  attained  twenty-one 
within  the  requisite  time,  no  rule  being  better  settled  than  this : — That  a  gift 
orinnally  void  cannot  be  rendered  valid  by  subsequent  events. 

It  is  argued,  on  behalf  of  the  Plaintiff,  that  the  proviso  presents  this  dilemma, 
either  it  is  good  or  not  good  ;  that  if  it  is  good  the  Court  will  give  effect  to  it,  and 
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that  if  it  is  not  good  it  will  have  no  operation,  and  the  Court  will  simply  disregard 
it,  so  that,  in  either  event,  the  rest  of  the  bequest  will  take  effect 

This  argument  would  be  sound,  provided  the  proviso  could  be  separated  from  the 
body  of  the  bequest  and  made  perfectly  distinct.  If,  for  instance,  as  I  have  already 
suegested,  the  will  had  omitted  the  proviso  altogether,  and  the  testator  had,  by  a 
BUMequent  codicil,  after  reciting  the  devise,  stat^  that  he  revoked  the  trusts  and 
substituted  new  ones,  including  the  qualification  to  be  introduced  by  this  proviso,  the 
Court  might  possibly  have  rejected  the  qualifying  proviso  whion  would  have  the 
effect  of  defeating  the  testator's  previous  disposition  of  the  personalty  and  leave  the 
will  as  it  stood  originally.  But  if,  as  the  trusts  stand  in  the  will,  the  proviso  forms 
an  inte^l  and  essential  part  of  the  trusts  on  which  the  bequest  is  made,  then  the 
Court  18  not  at  liberty  to  extract  and  reject  the  portion  it  considers  to  be  void, 
otherwise  this  argument  would  apply  to  every  case,  including  Leake  v.  Robinson 
(2  Mer.  363).  A  gift  to  the  class  of  unborn  children  at  twenty-five  is  void,  but,  by 
this  process,  the  Court  might  disregard  the  words  "  at  twenty-five  years  of  age,"  and 
give  effect  to  the  [661  bequest  to  the  children,  simply  on  the  death  of  the  tenant  for 
ufe.  Here,  if  the  will  be  that  the  property  is  to  be  held  in  trust  for  the  person  who 
shall  fill  the  double  character  of  being  the  first  tenant  in  tail  of  the  devised  estates 
and  also  of  having  attained  the  age  of  twenty-one,  the  Court  cannot  restrict  the  gift, 
so  as  to  exclude  all  persons  who  may  become  tenants  in  tail  by  inheritance  of  the 
devised  estate,  assuming  that  one  of  them  is  also  the  first  to  attain  the  age  of  twenty- 
one  years,  and  vest  the  property  in  the  first  tenant  in  tail  who  would  become  entitled 
if  such  a  proviso  had  been  omitted. 

There  is  no  question  but  that  the  decision  to  which  I  find  myself  compelled  to 
come  will  defeat  the  intention  of  the  testator,  and  I  have  striven  to  reconcile  the 
settled  rules  of  construction  with  what  is  the  obvious  intention  of  the  testator,  but  I 
have  been  unable  to  do  so.  I  have  not  found  any  principle  on  which  I  could  separate 
the  proviso  from  the  rest  of  the  bequest  and  treat  it  as  forming  no  portion  of  it. 
The  words  "  provided  always "  are,  in  truth,  no  different  from  "  in  such  a  manner 
as  "  or  "  so  as ; "  they  are  all  connecting  words  which  unite  the  sentences  and  make 
it  form  part  of  the  previous  bequest.  The  personal  estate  is  given,  as  far  as  the  rules 
of  law  and  equity  will  permit,  coupled  with  this  qualification :— that  the  absolute 
interest  in  the  personalty  is  not  to  vest,  absolutely,  in  the  person  who  is  the  tenant 
in  tail  of  the  devised  estates,  unless  and  until  that  tenant  m  tail  attains  twenty-one 
years  of  age.  This  is  what  the  law  does  not  allow,  and  the  testator  has  attempted  to 
dispose  of  his  personalty  coupled  with  restrictions  which  are  inadmissible  at  law,  and 
render  it  void. 

If  I  could  make  the  bequest  executory,  the  Court  [67]  would,  no  doubt,  give 
effect  to  it  as  far  as  it  possibly  could;  but  I  can  see  nothing  executory  in  the  bequest; 
the  personalty  is  given  to  certain  persons,  to  hold  in  trust,  it  is  not  given  to  them  on 
trust  to  settle  or  to  convey  to  persons  on  trusts  to  be  as  near  to  the  trusts  of  the 
devised  estates  as  the  rules  of  law  and  equity  will  admit. 

Neither  can  I  make  the  case  of  Taylor  v.  Frobiaher  (5  De  Grex  &  Sm.  191)  apply, 
for  if  the  proviso  form  part  of  the  trust,  there  is  no  previous  vesting  of  the  property 
in  the  person  who  becomes  tenant  in  tail  of  the  devised  estates,  so  as  to  enable  the 
Court  to  separate  this  proviso  from  the  original  bequest,  and  construe  it  as  importing 
a  vesting  in  possession,  or  in  other  words  an  indefeasible  vesting  in  such  legatee. 

I  think  that  the  true  construction  is,  that  the  tenant  in  tail  is  not  to  take  the 
personalty  until  he  attains  twenty-one,  and  it  is  expressly  pointed  out  that  this 
restriction  is  not  confined  to  one,  but  that  it  extends  to  all  the  tenants  in  tail. 

It  is  argued  that  a  distinction  may  be  founded  on  the  circumstance  that  the 
disposing  words  are  affirmative,  while  the  words  of  the  proviso  are  negative.  But  I 
think  that  this  does  not  alter  the  case,  and  that  the  effect  of  the  proviso  is,  to  import 
into  the  affirmative  di8ix>sition  of  the  personalty  a  condition,  which  the  person  who 
becomes  tenant  in  tail  of  the  devised  estates  must  fulfil  before  he  becomes  entitled  to 
the  bequest. 

If,  no  doubt,  as  was  suggested  in  argument,  this  proviso  could  be  treated  as  a 
condition  subsequent,  [68]  wen  the  gift  would  take  effect  at  once,  and  the  attainment 
of  twenty-one  years  afterwards  would  only  be  essential  for  the  purpose  of  giving  the 
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fint  tenant  in  tail,  by  parohase,  the  full  enjoyment  of  the  propei-ty;  and  it  is  obvious 
that  this  construotion  is  favored  by  the  circomstance  that  the  will  contains  no  dis- 
podtion  of  the  income  of  the  personalty  in  the  meantime,  such  as  a  trust  to  invest 
and  accumulate.  The  case  of  Egerton  v.  Bromnlam  (4  H.  of  L.  Gas.  1),  was  relied  on 
aa  an  authority  to  support  ^this  view  of  the  case ;  but  I  think  that  Egerton  v. 
BrounUow  does  not  apply  to  this  particular  bequest;  neither  do  I  think  that  the 
omission  of  any  clause  to  invest  and  accumulate  the  intermediate  interest  of  the 
personal  estate  can  alter  the  plain  words  of  the  bequest  itself,  and  I  think  that  I 
should  be  altering  these  words  and  introducing  words  not  used  by  the  testator,  and 
diereby  changing  the  obvious  meaning  of  the  passage  and  bequest,  as  it  stands,  if  I 
were  so  to  hold.  The  attainment  of  twenty-one  years  was  just  as  much  a  condition 
precedent  as  the  filling  the  character  of  tenant  in  tail  of  the  devised  estates ;  and  if  I 
could  dispense  with  tne  one  I  might  with  the  other,  and  thus  make  a  wholly  new 
will  for  the  testator. 

This  will,  in  my  opinion,  requires  that  the  person  who  is  to  take  the  personalty, 
absolutely,  must  previously  fulfil  both  conditions.  Before  this  event  is  accomplished, 
it  may  be  necessary  to  wait  for  many  ^nerations.  The  present  Plaintiff  may  die 
nnder  the  age  of  twenty-one  years  leaving  a  son,  who  may  do  the  like,  and  so  the 
personalty  may  remain  in  abeyance  for  a  time  far  exceedii^  legal  limits.  The 
unfortunate  result  of  this  has  been  that,  either  from  the  desire  of  the  testator  to 
accomplish  what  the  law  does  not  allow,  or  [691  by  a  slip  of  his  legal  advisers,  his 
will  is  disappointed  and  the  bequest  of  the  personalty,  after  the  death  of  the  nephew, 
is  void,  and  is  not  disposed  of  by  the  will. 

Note. — The  case  was  heard  in  November  1863,  upon  appeal,  before  Lord 
Westbury,  L.  C,  who  held  the  gift  valid.  1  De  Gex,  J.  &  Smith,  1.  [L.  B. 
1  H.  L.  279.] 

[69]    Dally  v.  Worham.    Feb.  17, 1863. 
Costs  of  exceptions  allowed,  and  of  those  disallowed  apportioned  and  set  off. 

Seven  exceptions  were  taken  to  the  sufficiency  of  the  Defendant's  answer,  of  which 
two  were  allowed  and  five  were  overruled.     On  the  question  of  costs, 

The  Master  of  the  Bolls  said  the  Plaintiff  must  pay  five-sevenths  and  the 
Defendant  two-sevenths  of  the  costs  and  let  them  be  set  off. 

Mr.  Roberts,  for  the  Plaintiff. 

Mr.  Southgate  and  Mr.  Babbington,  for  the  Defendants. 


[70]    Caddick  v.  Cook.    Feb.  24,  26,  1863. 

[S.  C.  32  L.  J.  Ch.  769  ;  7  L.  T.  844 ;  9  Jur.  (N.  S.)  454 ;  11  W.  R.  395.] 

A  decree  for  foreclosure  or  for  sale  cannot  be  made  in  the  absence  abroad  of  a  party 
entitled  to  one-third  of  the  equity  of  redemption.  The  objection  is  not  removed 
by  the  15  &  16  Vict.  c.  86. 

In  1842  Richard  Cook  mortgaged  some  property  in  fee  to  the  Plaintiff  Caddick. 

In  1853  Richard  Cook  died,  having  devised  the  mortgaged  estate  to  trustees,  upon 
trust  to  sell  and  divide  the  produce  between  his  three  children,  Emma,  Eleanor  and 
Henry,  equally.  This  bill  was  filed  against  two  of  the  children  (Eleanor  and  Henry) 
and  against  Ankrett,  the  surviving  trustee,  and  Emma.  As  to  the  two  latter,  the 
bill  stated  that  some  years  ago  they  went  to  reside  in  Australia  and  that  they  had 
not  since  been  heard  of.  They  were  stated  by  the  bill  to  be  both  out  of  the  jurisdic- 
tion, and  they  had  neither  of  them  been  served  with  the  bill  nor  had  they  appeared. 
The  bill  prayed  a  sale  and  payment  of  the  mortgage  or  for  a  foreclosure. 

The  case  having  been  brought  on  for  hearing, 
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Mr.  E.  K.  Karalake,  for  the  Plaintiff,  asked  for  a  sale  of  the  estate  and  for  the 
application  of  the  produce  in  payment  of  the  mortgage. 

Mr.  Phear,  conlrii,  for  the  Defendant^  insisted  that  no  decree  could  be'made  in  the 
absence  of  a  party  interested  in  one-third  of  the  equity  of  redemption.  That  a  decree 
for  foreclosure  could  not  be  made  piecemeal,;  nor  could  a  sale  be  directed  in  the 
absence  of  any  of  the  parties  interested  in  the  estate,  as  no  good  [71]  title  could  ba 
made  to  a  purchaser.  He  cited  Brown  v.  Bhnt  (2  Buss.  &  Myl.  63).  Tanfield  v. 
Irvine  (2  Buss.  149)  was  referred  to. 

Mr.  Karslake,  in  reply.  Even  under  the  old  practice,  when  a  necessary  party 
was  out  of  the  jurisdiction,  the  cause  might  be  heard  in  his  absence ;  Rogers  v.  Linton 
(Bunb.  200).  But  now,  by  the  15  &  16  Vict.  c.  86,  s.  51,  the  Court  may  adjudicate 
on  questions  arising  between  parties,  notwithstanding  that  they  may  be  some  only  of 
the  parties  interested  in  the  property,  and  the  42d  section  relieves  a  Plaintiff  from 
the  necessity  of  making  so  many  parties  as  formerly.  If,  however,  the  C!ourt  should 
think  that  the  share  of  the  absent  party  could  not  be  affected,  the  Plaintiff  is  willing 
to  take  a  decree  for  foreclosure  limited  to  two-thirds  of  the  estate. 

Mr.  Phear.  That  would  throw  the  whole  of  the  mortgage  on  the  two-thirds  of 
my  clients. 

Thb  Mastbb  of  thb  Bolls  [Sir  John  Bomilly].  I  think  that  this  objection 
must  prevail.  I  cannot  make  a  decree  for  foreclosure  against  a  person  who  is  not 
before  the  Court,  if  I  could  make  it  as  to  one-third,  I  might  equally  make  it  against 
a  person  entitled  to  two-thirds.  It  is  obvious  also  that  1  cannot  foreclose  an  estate 
piecemeal. 

I  do  not  think  that  the  objection  is  cured  by  the  42d  section  of  the  15  &  16  Vict, 
c.  86,  nor  by  the  9th  rule  of  section  42.  I  do  not  think  it  applies  to  a  case  of  this 
[721  description.  I  will  allow  this  case  to  stand  over  generally,  with  liberty  to 
apply. 

Mr.  Phear  asked  for  costs. 

Feb.  26.  The  Master  of  the  Bolls.  I  must  give  the  Defendant  the  costs  of 
the  day. 

Note.— See  Fell  v.  Brrnn  (2  Bro.  0.  C.  276);  Famur  v.  Curtis  (2  Sim.  466). 

.    [72]    Alder  v.  Lawless.    F^.  19, 1863. 

Bequest  of  an  annuity  to  husband  and  wife  "during  their  natural  lives."  The  wife 
predeceased  the  testator.  Held,  that  the  husband  was  entitled  to  the  annuity  for 
his  life. 

The  testator,  amongst  other  bequests,  made  the  following : — "  I  give  and  bequeath 
to  James  Alder  and  Bnttauia  his  wife,  both  of  Wilmot  Square,  an  annuity  of  £30 
during  their  natural  lives." 

Bnttania  Alder  died  in  May  1890;  the  testator  survived  her  and  died  in 
September  1860. 

By  this  suit  James  Alder  claimed  to  be  entitled  to  the  annuity  of  £30  for  his  life. 
The  executors  alleged  that  it  was  doubtful  whether  the  annuity  did  not  lapse,  by 
reason  of  the  death  of  Bnttania  Alder  in  the  testator's  lifetime] 

Mr.  W.  Pearson,  for  the  Plaintiff,  cited  Neighbour  v.  Thurlow  (28  Beav.  33). 

Mr.  Jno.  Pearson,  for  the  executors. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  tihink  it  clear  that  the  Plaintiff 
is  entitled. 

[73]    Bate  v.  Bobins.    Jan.  20,  21,  Feb.  12,  1863. 

As  to  the  proper  mode  in  the  absence  of  any  agreement  expressed  or  implied,  of  taking 
the  partnership  accounts  of  the  bankers,  as  between  a  surviving  partner  and  the 
estate  of  the  deceased  partner. 

A  firm  of  two  bankers  were  accustomed  to  keep  the  accounts,  both  of  the  customers 
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and  of  the  partners,  at  oompoand  interest.  One  partner  died.  Held  that,  in  the 
absence  of  any  special  agreement,  it  was  not  proper  to  continue  the  accounts  as 
between  the  surviving  partner  and  the  estate  of  the  deceased  partner  at  compound 
interest. 
An  executor,  who  allows  his  testator's  estate  to  become  insolvent,  by  keeping  an 
account  at  a  banker's  at  compound  interest,  will  not  be  allowed  the  aocumuhted 
interest  in  passing  his  accounts. 

The  question  which  arose,  in  this  case,  was  as  to  the  principle  on  which  the 
accounts  of  a  partnership  ought  to  be  taken,  as  between  the  late  Defendant^  Mr. 
Bobins,  and  the  estate  of  his  former  partner  Mr,  Bate. 

Thomas  Bate,  the  testator,  and  the  late  Defendant^  W.  Bobins,  carried  on  business 
as  bankers,  in  partnership  together,  at  Stourbridge,  on  terms  of  equal  profit  and  loss. 
The  accounts  of  all  the  customers  at  the  bank  were  kept  at  compound  interest  on  both 
sides,  and  the  amount  standing  to  each  partner  with  the  concern  was  kept,  in  like 
manner,  at  compound  interest, 

Thomas  Bate  died  in  October  1846,  and  the  Plaintiffs  were  his  legal  personal 
representatives,  his  widow  and  son.  At  the  death  of  Thomas  Bate,  the  amount 
appearing  to  his  credit  in  the  books  of  the  concern  was  the  sum  of  ^7189,  5s.  3d. 
lliis  was  arrived  at  by  treating  all  the  accounts  of  the  customers  with  the  bank  as 
good  debts,  although  a  large  cuss  of  debts  due  to  the  concern  were  more  or  less  of  a 
doubtful  character.  These  went  by  the  name  of  "  dead  baianees,"  and  the  extent  to 
which  these  might  fail  to  be  realized  would  therefore  diminish  the  amount  of  the 
balance  due  to  the  estate  to  Mr.  Bate. 

After  Mr.  Bate's  death  no  new  account  was  opened  in  the  bank  books,  but  the 
balance  due  to  him  was  con-[74]-tinued,  as  if  all  the  outstanding  debts  were  good. 
The  accounts  of  the  representatives  of  Mr.  Bate  and  of  the  "  dead  balances  "  were 
continued  as  before  at  £5  per  cent,  with  annual  rests,  and  the  losses  from  the  "  dead 
balances,"  as  from  time  to  time  ascertained,  were  written  off  as  bad  debts,  and  the 
share  of  each  partner  was  then  debited  with  one-half  of  such  loss.  This  mode  of 
keeping  the  accounts  was  adopted  by  Mr.  Ryland  (a  clerk)  without  any  authority  or 
agreement  on  the  part  of  the  Plaintiffs.  It  was,  however,  known  to  the  Plaintiff, 
C.  J.  Bate  (the  son),  who  continued  to  be  a  clerk  in  the  bank  after  his  father's  death. 

In  May  1851  accounts  were  rendered  to  the  widow,  and  in  June  1851  two 
meetings  took  place  respecting  them  [see  page  76]. 

In  August  1851  Mr.  Bobins  sold  his  business  to  the  Birmingham  and  Midland 
Banking  Company,  and  the  accounts  were  afterwards  continued  by  that  company. 
Under  these  circumstances,  the  questions  were,  first,  whether  the  mode  adopted  for 
keeping  the  accounts  was  the  proper  one,  as  between  Mr.  Bobins  and  the  estate  of 
Mr.  Bate,  and,  secondly,  whether  there  had  been  any  special  agreement  or  binding 
acquiescence  on  the  part  of  the  Plaintiffs,  which  justified  that  mode  of  keeping  the 
accounts. 

The  Soucixob-Gemebal  (Sir  B.  Palmer),  Mr.  Coleridge  and  Mr.  Hallett,  for  the 
Plaintiffs. 

Mr.  Selwyn,  Sir  H.  Cairns  and  Mr.  C.  Hall,  for  the  Defendant. 

The  Soucitob-Gknkbal^  in  reply. 

[76]  Fd>.  12.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  first  question 
I  have  to  consider  is,  what  is  the  right  mode  of  taking  the  accounts  between  the 
partnership  and  the  estate  of  the  deceased  partner,  in  the  absence  of  any  agreement, 
expressed  or  implied,  varying  the  usual  mode  of  taking  such  accounts  1  I  am  of 
opinion  that,  independently  of  any  agreement,  the  proper  mode  of  taking  the 
accounts  is,  to  ascertain  the  net  balance  of  the  assets  over  the  liabilities  of  the 
concern,  to  divide  this  in  equal  portions,  and  to  pay  to  the  representatives  of  the 
deceased  partner  one-half  of  this  amount,  together  with  simple  interest  at  £5  per 
cent,  per  annum  until  payment  thereof.  If  the  concern  be  thereupon  wound  up  and 
the  business  sold,  this  is  a  simple  process  leading  to  no  complication  or  difiSculty. 
If  the  surviving  partner  cany  on  tne  business,  then  a  new  element  is  to  be  dealt 
with,  which  arises  from  the  manner  in  which  the  debts  due  to  the  concern  are  to  be 
treated.     The  surviving  partner  who  continues  the  concern  may,  at  his  option,  adopt. 
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as  good  debts,  sach  of  the  debts  due  to  the  ooncem  as  he  thinks  fit,  and  those  he 
must  treat  as  assets  in  his  hands,  the  remaining  debts  must  be  got  in  as  speedily  as 
can  possibly  be  effected,  and  the  amount  derived  from  that  source  must  be  divided 
between  the  estate  of  the  deceased  partner  and  the  surviving  partner  who  continues 
to  carry  on  the  business. 

I  omit  all  mention  of  goodwill,  because  no  claim  is  made  in  that  respect  in  the 
present  case ;  no  value  seems  to  have  been  attached  to  it  by  the  representatives  of  the 
deceased  partner. 

If  the  course  of  ascertaining  the  share  of  the  deceased  partner,  which  I  have 
above  indicated,  be  not  followed,  [76]  it  must,  in  order  to  be  binding  between  the 
parties,  be  founded  on  some  agreement  entered  into  between  them,  either  expressed 
or  to  be  implied  from  their  dealings  with  each  other.  In  either  case,  the  burthen  of 
proof  lies  on  the  person  who  seeks  to  enforce  and  obtain  the  benefit  of  such  varied 
mode  of  taking  the  accounts. 

On  examining  the  evidence,  I  find  no  trace  of  any  express  agreement,  or  indeed 
of  any  agreement  at  all.  Prior  to  the  month  of  June  1851,  for  rour  years  and  eight 
months,  there  is  a  complete  absence  of  any  agreement  which  would  bind  the  estate  of 
the  testator  Thomas  Bate,  nor  indeed  is  any  such  agreement  i^leged  bv  the  Defendant. 
What  is  alleged  and  to  support  which  evidence  is  adduced  is  this : — That  regard  being 
had  to  the  peculiar  system  on  which  this  business  was  conducted,  the  mode  in  which 
the  accounts  were  actually  kept  was,  as  against  the  estate  of  Thomas  Bate,  the  correct 
mode  of  keeping  such  accounts,  and  that,  whether  correct  or  not^  the  Plaintiffs  were 
cognizant  of  the  fact  and  acquiesced  in  their  being  so  kept. 

In  order  to  consider  this  point,  some  further  reference  to  the  accounts  and  to  the 
conduct  of  the  parties  is  necessary.  The  facts,  as  they  appear  to  me  to  be  established 
by  the  evidence,  are  as  follows : — From  the  death  of  Mr.  Thomas  Bate,  in  October 
1846,  till  1851,  nothing  was  done  towards  settling  the  amount  due  to  his  estate.  la 
April  1851  the  Plaintiff,  Mrs.  Bate,  applied  to  the  late  Defendant  Robins  for  an 
account  of  her  husband's  interest  in  the  firm,  and  thereupon  Mr.  Perry,  a  clerk  in  the 
bank,  in  May  1851,  made  out  four  accounts  which  are  proved  in  the  cause.  On  the 
2d  and  5th  of  June  1851  two  meetings  took  place,  at  the  former  of  such  meetings 
the  Plaintiff  Charles  Bate,  Mr.  Oughton  his  uncle,  Mr.  Corser  the  solicitor  of  Mr.  [77] 
Kobins,  and  Mr.  Perry  were  present,  and  at  the  second  interview,  the  same  gentlemen 
were  present  with  the  exceptiou  of  Mr.  Oughton.  In  August  1851  Mr.  Bobins  sold 
the  whole  concern  to  the  Birmingham  and  Midland  Banking  Company. 

The  Plaintiff,  C.  J.  Bate,  was  a  clerk  in  the  bank  at  the  time  of  his  father's  death 
in  1846,  shortly  after  which  he  attained  his  age  of  twenty-one  years ;  he  continued  in 
the  service  of  the  late  Defendant  Bobins,  in  the  character  of  cashier,  until  the 
business  was  disposed  of  to  the  Birmingham  and  Midland  Banking  Company  in 
1851,  after  which  he  acted  in  the  same  capacity  for  the  company  unta  the  month  of 
April  1853. 

No  account  was  opened  in  the  books  of  the  bank  on  the  death  of  Thomas  Bate  in 
October  1846,  or  at  any  subsequent  time,  between  the  late  firm  of  Bate  &  Bobins  and 
the  continuing  business  carried  on  by  Robins  alone ;  but  the  balance  of  Thomas  Bate 
was  taken  at  what  it  would  have  been,  in  case  all  the  "  dead  balances  "  had  been  good 
debts,  and  interest  was  calculated  at  £5  per  cent,  with  yearly  rests  on  such  balances, 
and  when  the  account  was  closed  on  any  one  of  such  "dead  balances,"  and  the 
securities  had  been  realized,  and  the  deficiency  written  off  as  a  bad  debt,  then  the 
share  of  each  partner  was  debited  with  one-half  of  the  loss  appearing  on  the  books, 
being  the  sum  between  the  amount  so  calculated  and  the  sum  actually  received.  As 
I  have  already  stated,  this  was  not,  in  my  opinion,  in  the  absence  of  any  agreement 
or  binding  acquiescence,  the  correct  mode  of  keeping  such  accounts.  They  were,  in 
fact,  kept  exactly  as  if  Thomas  Bate  had  continued  to  be  a  partner  in  the  concern, 
except  that  his  estate  obtained  no  share  of  the  profits  of  the  continuing  business.  If 
the  estate  of  Thomas  Bate  is  bound  by  [78]  this  mode  of  keeping  the  accounts,  it 
must  be  by  reason  of  what  took  place  at  the  meeting  in  June  1851,  to  which  I 
have  referred,  or  to  the  acquiescence  of  the  Plaintiffs  in  such  mode  of  keeping  the 
accounts. 

Upon  the  careful  perusal  of  the  evidence  relating  to  what  occurred  on  the  two 
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meetings  in  June,  and  indeed  to  all  the  interviews  spoken  of  by  Mr.  Corser,  it  appears 
to  me  uiat  the  mode  of  keeping  the  accounts  never  was  the  subject  of  any  discussion 
or  agreement ;  it  seems  to  have  been  assumed  that  the  mode  adopted  was  the  correct 
mode,  and  the  discussion  related  to  the  mode  of  ascertaining  what  would  be  due  on 
that  principle,  and  what  was  to  be  done  with  the  various  outstanding  assets  of  the 
old  firm,  and  the  mode  of  realizing  several  of  the  "dead  balances.  It  is  to  be 
observed  that  Mr.  Robins  was  not  present  at  any  of  these  meetings,  that  nothing, 
except  the  papers  I  have  mentioned,  was  put  into  writing,  that  nothing  was  signed, 
and  that  the  mode  of  keeping  the  account  was  adopted  by  Mr.  Byland  (a  deceased 
clerk),  because  it  was  considered  by  him  to  be  correct,  but  without  any  authority  or 
agreement  to  that  effect  on  the  part  of  the  Plaintiffs  or  either  of  them.  There  is,  in 
fact,  no  trace  of  any  agreement  binding  either  Mr.  Bobins  or  the  Plaintiff,  and  the 
meeting  in  June  1851  is  wholly  inconsistent  with  the  assumption  that  any  such 
agreement  existed. 

In  the  absence  of  any  such  agreement,  the  only  question  that  remains  is,  how  far 
the  Plaintiffs  were  bound  by  acquiescence  in  die  mode  of  taking  the  accounts.  It 
appears  by  the  books,  as  made  up  and  ascertained  in  June  1851,  and  by  the  docu- 
ments proved  in  the  cause,  which  were  made  out  by  Mr.  Perry  and  particularly  by 
the  document  C,  that,  on  the  31st  of  December  1846,  assuming  also  the  "dead 
balances,"  [79]  which  amounted  at  that  time  to  the  sum  of  £61,000  or  thereabouts, 
to  be  all  bad  debts,  that  on  that  day  the  net  balance  due  to  the  estate  of  Mr.  Thomas 
Bate  would  have  been  about  £2000,  that  is,  assuming  that  the  debt  set  down  to 
Thomas  Hill  of  £1280  was  an  error,  otherwise  it  would  have  been  about  £1400. 
The  balance  placed  to  the  credit  of  Thomas  Bate's  estate  was  upwards  of  £7000,  and 
interest  has  been  allowed  on  this  amount  at  £5  per  cent,  per  annum  with  yearly 
rests.  The  amounts  of  the  "  dead  balances  "  were  kept  in  the  oooks  with  yearly  rests, 
and  this  was  correct,  because  this  was  a  course  of  dealing  of  the  bank  with  their 
customers  :  accordingly,  as  against  the  debtors  on  such  accounts,  that  mode  of  taking 
their  accounts  would  shew  the  amounts  due  from  them  respectively. 

But  the  manner  in  which  it  would  operate  against  the  estate  of  Thomas  Bate,  if 
the  amount  not  recovered  were  to  be  charged  against  the  estate  of  Thomas  Bate, 
though  not  very  obvious  at  the  first  sight,  would  soon  be  evident,  and  would  tell 
very  heavily.  For  instance,  assume  that  one  of  these  balances  was,  at  the  death  of 
Thomas  Bate,  a  sum  of  £10,000,  the  security  for  which,  if  then  realised,  would  have 
produced  £8000 ;  the  loss  sustained  by  his  estate  would,  on  the  mode  I  have  stated 
that  such  accounts  ought  to  be  taken,  be  only  £1000,  if  sold  immediately,  and  if  it 
did  not  ultimately  produce  more  when  sold,  would  still  only  be  that  same  amount. 
But  assume  that,  in  the  belief  of  Mr.  Bobins,  it  was  settled  that  this  security  would 
ultimately  produce  more  than  £8000,  and  that  therefore  the  ultimate  realization  of  it 
was  postponed  for  fourteen  or  fifteen  years,  then  the  nominal  amount  due  on  the  dead 
balance  might  be  £20,000,  and  if  the  security  were  then  realized  and  produced 
£10,000,  £5000  would  be  the  loss  to  fall  on  the  estate  of  Thomas  [80]  Bate.  It  is, 
in  fact,  a  mode  of  compelling  the  estate  of  Thomas  Bate  to  adopt  half  the  "  dead 
balance  "  as  if  he  had  been  the  original  debtor  to  that  amount.  As  long  as  he  lived 
and  carried  on  the  business  and  participated  in  the  profits,  it  did  not  materially  affect 
him ;  but  the  moment  that,  on  his  death,  though  the  real  balance  due  to  his  estate  is 
only  £2000,  £7000  is  placed  to  the  credit  of  it :  the  effect  is  this — the  extra  £5000 
is  in  fact  a  mode  of  substituting  his  estate  as  a  security  for  one-half  of  the  debt;  and 
although  it  be  true  that  if  the  executors  of  Thomas  Bate  had  drawn  out  nothing  from 
this  amount,  it  would  have  accumulated  at  compound  interest  in  like  manner,  and 
that  thus  it  would  have  balanced  the  "  dead  balance  "  set  against  it,  yet  its  obvious 
tendency  was  to  mislead  the  Plaintiffs,  who  would  naturally  have  supposed  that  this 
was  the  amount  or  nearly  so  they  might  reckon  upon,  and  which  they  might  deal 
with  as  the  balance  due  to  their  estate,  unconscious  of  the  fact  that  a  large  debt  was 
accumulating  against  them  at  compound  interest,  simply  because  it  was  thought 
expedient  to  gain  more  for  a  security  at  a  future  time.  If,  by  their  postponement, 
the  value  of  the  security  could  have  accumulated  at  compound  interest,  it  would  not 
have  much  mattered  to  the  Plaintiffs,  but  this  course  of  dealing  has  no  effect,  as 
against  the  continuing  partner,  similar  to  that  which  it  has  on  the  estate  of  the 
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deceased  partner.  The  survivor  has  simplv  to  pav  with  one  hand  what  he  received 
with  the  other,  while  to  the  estate  of  Mr.  Bate  and  to  thoee  who  are  interested  under 
the  estate,  it  amounts  to  this — ^you  have  a  nominal  balance  of  X7000,  of  that  70U 
may  draw  out  £2000,  or  if  you  retain  it,  it  will  accumulate  at  compound  interest  at 
£5  per  cent,  per  annum ;  but  if  you  draw  out  anything  beyond  that  £2000,  the  sum 
you  so  draw  out  will  accumulate  a^nst  you  at  compound  interest  at  £5  per  cent, 
per  annum ;  and  if  you  [81]  leave  it  in,  it  will  simply  balance  so  much  of  the  "  dead 
balances  "  as  are  accumulating,  nominally,  at  that  amount,  as  against  you. 

In  addition  to  which,  it  appears  by  the  evidence  that  this  esetra  £5000  was,  in  a 
great  measure,  nominal,  that  Mr.  Bobins  would  not  have  permitted  the  Plaintiffs 
to  exhaust  the  balance  put  to  their  credit,  and  his  refusal  to  do  so,  beyond  what 
he  thought  safe  for  the  purpose  of  meeting  the  remaining  "dead  balances,"  has 
occasioned  this  suit. 

Not  only  is  this  not  the  mode  in  which  the  Court  of  Chancery  takes  the  accounts 
of  concludeid  partnerships,  but  even  if  an  agreement  were  made  for  that  purpose,  it 
would  require  that  so  peculiar  a  method  should  be  fully  and  accurately  explained 
to  and  understood  by  the  representatives  of  a  deceased  testator,  before  it  could  allow 
it  to  be  binding  upon  them. 

It  is  important  to  see  to  what  result  it  might  lead.  Suppose  an  executor  opened 
an  executorship  account  with  his  banker,  on  the  usual  terms  allowed  by  a  banker, 
which  is,  giving  interest  on  both  sides,  or  at  compound  interest  at  £5  per  cent,  per 
annum,  and  I  assume  that  the  executor  allows  this  account  to  be  overdrawn,  and  that 
a  balance  became  due  against  him,  and  that  he  allows  this  to  go  on  so  long  as  to 
exhaust  the  estate  of  the  testator,  and  thus  make  an  estate,  which  was  solvent  at  his 
death,  insolvent  some  ten  years  afterwards  by  this  mode  of  dealing  vrith  it ;  would 
this  accumulated  amount  of  interest  be  allowed  the  executor  in  this  Court,  in  passing 
his  accounts  in  an  administration  of  his  testator's  estate,  against  creditors  or  even 
against  legatees  1  I  apprehend  that  it  would  be  contrary  to  all  principle  so  to  permit 
it,  that  it  would  be  disallowed,  [82]  and  that  the  executor  would  have  to  bear  the 
loss  himself. 

Yet  practically  this  is  exactly^what  was  done  in  the  present  case.  The  real  actual 
balance  due  to  the  estate  of  the  testator  was  about  £2000,  it  is  put  down  at  £7000, 
but  if  more  than  £2000  is  drawn  out,  the  amount  so  drawn  out  will  accumulate  at 
compound  interest  against  his  estate.  If  it  had  been  set  at  £2000,  and  if  everything 
beyond  that  had  been  entered  as  an  advance  made  by  the  banker,  Mr.  Kobins,  to  the 
Plaintiffs,  they  would  then  have  known  what  they  were  about,  and  it  would  have 
been  at  their  option  to  have  borrowed  such  money  or  not.  But,  as  it  stands,  they 
are  completely  misled.  It  is  not,  in  fact,  a  settlement  of  account  between  the  late 
firm  and  the  continuing  partners,  and  it  is  a  mode  of  inducing  the  legal  personid 
representatives  to  open  an  account  with  the  continuing  partners  in  a  most  ruinous 
manner  for  the  representatives,  of  which  they  are  not  likely  to  see  the  effect  till  after 
the  lapse  of  a  considerable  time.  When  I  say  this  I  impute  no  fraud  or  deceit  to 
anyone,  it  was  done  quite  hand  fide,  it  was  thought  right  by  the  continuing  partner 
and  by  his  clerks,  but,  in  my  opinion,  they  were  in  error  in  so  thinking. 

The  only  additional  question  which  I  have  to  consider  is,  how  far  the  Plaintiffs 
are  bound  by  acquiescence.  So  far  as  the  widow  is  concerned,  I  do  not  see  any 
evidence  affecting  her,  but  as  regards  the  son,  the  following  facts  are  clearly  proved : — 
he  .knew  from  the  beginning  that  the  account  was  so  kept,  he  was  a  gentleman 
conversant  with  mercantile  and  banking  accounts,  and  if  he  had  considered  the 
matter,  he  must  have  understood  what  the  effect  of  it  would  be.  His  letters  shew 
that  he  did  so,  and  by  one  letter,  dated  the  [83]  24th  of  August  1854,  he  urges  the 
sale  of  the  securities,  because,  he  observes,  thai  these  aceaimts  are  steadily  inereasing  at 
eompownd  interest.  I^select  this,  as  the^strongest  expression  that  I  have  found  amongst 
them,  and  I  think  it  unnecessary  to  go  through  the  rest  of  the  correspondence.  This 
was  the  part  of  the  case  which,  in  my  opinion,  required  most  consideration,  and  for 
which  purpose  I  reserved  my  judgment,  and  which  I  have  fully  considered,  with  a 
careful  perusal  of  the  evidence,  in  conjunction  with  it  and  the  facts  stated  by 
Mr.  Corser  and  the  other  witnesses  for  the  Defendant. 

My  final  conclusion  is  this : — Regarding  the  whole  matter,  the  position  of  the 
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PlaintiffB,  the  absence  of  any  settlement  until  1851,  when  the  Defendant  was  on  the 
eve  of  selling  the  business,  considering  also  the  youth  and,  to  some  extent,  the 
dependent  situation  of  the  Plaintiff  C.  J.  Bate,  I  am  of  opinion  that  this  knowledge, 
on  the  part  of  the  testator's  son,  is  not  to  be  considered  in  this  Court,  as  such  an 
aoqoiescence  in  and  adoption  of  this  mode  of  taking  the  accounts,  between  the 
late  firm  and  the  continuing  partners,  as  can  bind  the  Plaintiffs  into  what,  if  I  am 
correct,  would  amount  to  a  amagtavU  of  their  testator's  estate.  Besides  the  various 
circumstances  which  weigh  upon  me  and  which  I  have  already  noticed,  it  is  no 
immaterial  circumstance  to  be  considered  that  the  late  Defendant  ceased  to  be  a  banker 
in  Au^st  1851,  that  since  that  time,  although  the  account  has  been  kept  at  the  banking 
estabbshment  of  the  Birmingham  and  Midland  Banking  Company,  it  is  no  account 
with  them,  or  one  in  which  they  have  any  concern,  it  is  simply  an  account  between 
the  executor  of  the  late  partner  and  the  late  Defendant,  and  it  does  not  appear  that 
at  any  time,  certainly  not  after  the  sale  to  the  Birmingham  and  Midland  Company,  it 
would  have  been  open  or  possible  [84]  for  the  Plaintiffs  to  have  paid  a  large  sum  of 
money  into  that  account  and  have  charged  the  Defendant  with  compound  interest 
upon  it.  If,  in  September  1851,  the  Plaintiffs  had  raised,  on  other  property  of  their 
testator,  such  a  sum  as  £10,000,  and  paid  it  into  the  Birmingham  and  Midland  Banking 
Company,  not  in  order  to  open  an  account  with  that  bank,  but  simply  in  order  to 
increase  the  sum  to  their  cremt,  in  their  account  between  them  and  Mr.  Robins,  I  am 
of  opinion  that  he  would  justly  have  been  entitled  to  say,  "  I  am  not  bound  to  pay 
interest  at  £o  per  cent,  with  annual  rests  on  the  money  so  paid  in ; "  and  if  I  am  right 
in  this,  it  shews  that,  in  this  respect,  the  mode  of  keeping  the  accounts,  contended  for 
by  the  Defendants,  is  even  worse  than  if  it  had  been  a  mere  common  banking  account 
between  the  Plaintiffs  and  Mr.  Bobins,  in  which  case  they  might  have  paid  in  what 
they  pleased  and  have  obtained  compound  interest  on  their  balance ;  but  though  the 
Plaintiffs  could  not  adopt  this  course,  yet  the  securities  could  not  be  realized  without 
Mr.  Sobins'  consent,  and  the  longer  he  delayed  that  consent,  the  greater  was  the 
amount  of  compound  interest  which  he  was  accumulating  against  the  estate  of  his 
late  partner.  This  system  of  taking  accounts  between  the  estate  of  a  deceased  partner 
and  the  surviving  partner  is  radically  defective,  the  more  it  is  considered,  the 
worse  it  appears,  and,  in  my  opinion,  the  acts  of  the  Plaintiff  have  not  bound  them 
to  adopt  it.  The  consequence  will  be,  that  I  shall  make  a  decree  to  the  following 
effect: — 

This  Court  being  of  opinion,  on  consideration  of  the  evidence  given  in  this  cause, 
that  no  account  has  been  settled  between  the  Plaintiffs  .or  either  of  them  and  the  late 
Defendant  Bobins,  or  between  the  Plaintiffs  and  the  present  Defendants,  and  being 
further  of  opinion  that  the  Plaintiffs  are  not  bound  by  the  mode  in  which  the  accounts 
have  been  kept  in  the  books  of  the  late  [86]  Defendant  William  Bobins : — take  an 
account  of  all  the  partnership  dealings  and  transactions  of  the  firm  of  Bate  &  Bobins, 
from  the  foot  of  the  last  account  settled  between  the  said  testator  John  Bate  and  the 
late  Defendant  William  Bobins,  and  let  the  balance,  if  any,  due  to  the  estate  of  the 
testator  at  the  time  of  his  decease  be  ascertained.  And  take  an  account  of  what  has 
been  paid  by  the  late  Defendant  Bobins  to  the  Plaintiffs  or  either  of  them,  or  bv  their 
or  either  of  their  order  or  for  their  or  either  of  their  use,  since  the  decease  of  the  said 
Thomas  Bate;  and  in  taking  such  accounts,  let  such  sums  only  as  were  actually 
received  and  got  in  respect  of  the  accounts  in  the  pleadings  in  this  cause  entitled  "  the 
dead  bakmees,  wad  which  were  not  taken  to  by  the  said  William  Bobins  in  continuing 
to  carry  on  his  trade  or  business  of  a  banker,  be  treated  as  assets  of  the  said  partner- 
ship of  Bate  &  Bobins,  and  let  those  sums,  respectively,  be  treated  as  such  assets  only 
from  the  times  when  the  same  were  got  in  or  received  respectively ;  and  in  taking 
such  accounts  the  estate  of  the  said  Defendant  William  Bobins  is  to  be  charged  with 
simple  interest  at  £5  per  cent,  per  annum  on  such  balances,  if  any,  which  may  appear, 
after  the  decease  of  the  said  Thomas  Bate,  to  have  been  due  from  Defendant  William 
Bobins,  from  time  to  time,  to  the  estate  of  Thomas  Bate ;  and  in  like  manner,  in  taking 
such  accounts,  the  estate  of  Thomas  Bate  is  to  be  charged  with  simple  interest  at  £5 
per  cent,  per  annum  on  all  balances,  if  any,  which  appear  to  have  been  due,  after 
the  decease  of  the  said  Thomas  Bate,  from  the  Plaintiffs  or  either  of  them  to  the 
Defendant  Bobins.    And  the  Defendants  are  to  admit  assets  of  William  Bobins 

B.  vm.— 2 


Digitized  by 


Google 


84  CROSSKILL  V.   BOWER  aK«.T.«. 

sufficient  to  answer  what,  if  anything,  on  taking  such  accounts  may  appear  to  be  due 
from  him ;  or  take  an  account  of  his  estate,  &c. 

Note.— See  Boddam  v.  Ryley,  1  Bro.  C.  C.  239 ;  2  Bro.  C.  C.  2 ;  4  Bro.  Pari  Ca. 
561,  and  Fergusson  v.  Fi/ffe,  8  CI.  &  Fin.  121. 

[86]    Cbosskill  «.  Bower.    Bower  v.  Turner.    Jan.  26,  Feb.  11,  1863. 

[S.  C.  32  L.  J.  Ch.  540;  8  L.  T.  136;  9  Jur.  (N.  S.)  267;  11  W.  R.  411.  See 
Barfidd  v.  Loughborough,  1872,  L.  R  8  Ch.  7,  DanieU  t.  Sirulair,  1881,  6  App. 
Cas.  184.] 

Where  the  account  between  a  banker  and  his  customer  is  kept  at  compound  interest, 
and  the  customer  dies,  the  final  balance  at  his  death,  in  the  absence  of  contract^ 
carries  no  interest.  It  is  the  same  where  the  balance  is  in  the  customer's  faror, 
and  the  banker  dies,  or  ceases  to  carry  on  business,  or  becomes  bankrupt. 

A  bankers'  account  was  kept  at  compound  interest.  In  1847  the  customer  gave  the 
bankers  a  security  for  all  moneys  then  due  or  thereafter  to  become  due,  "  with 
interest  for  the  same  after  the  rate  of  £5  for  every  £100  by  the  year."  In  1855 
the  customer  assigned  all  his  estate  to  trustees  for  the  benefit  of  his  creditor,  and 
his  banking  account  ceased.  Held  that,  under  this  security,  the  bankers  were 
entitled  to  compound  interest  down  to  the  date  of  the  creditors'  deed,  but  to  simple 
interest  onlv  afterwards. 

The  rule  of  the  Court  is  imperative,  that,  in  the  absence  of  any  contract  for  that 
purpose,  no  person  can,  by  acting  as  trustees,  derive  any  pecuniary  benefit  to 
himself. 

Three  trustees,  two  of  whom  were  bankers,  were  empowered  to  cany  on  a  business 
and  to  borrow  money  "  from  any  bankers  or  other  persons  "  for  that  purpose.  The 
bankers  made  advances  of  money  to  the  trust  at  compound  interest.  Held,  that, 
having  regard  to  their  fiduciary  character,  they  could  make  no  profit,  and  were 
entitled  to  simple  interest  only  on  their  advances. 

These  two  suits,  which  involved  similar  questions,  were  heard  together,  and  the 
Court  declared  one  judgment  only  applicable  to  both. 

It  appeared  that,  in  1847,  and  previously  thereto,  Messrs.  Bower  &  Hall  carried  on 
the  business  of  bankers  at  Beverley,  at  which  place  Mr.  Crosskill  carried  on  the 
business  of  iron  founder  and  agricultural  implement  maker.  Mr.  Crosskill  was  a 
customer  of  the  bankers,  with  whom  he  had  two  accounts,  one  as  iron  founder  and 
the  other  as  partner  of  a  firm  of  Malams,  Crosskill  &  Co.  of  Hamburgh. 

It  was  the  custom  of  Messrs.  Bower  &  Hall  to  keep  their  accounts  with  their 
customers  at  £5  per  cent.,  making  annual  rests,  and  this  mode  had  been  followed  in 
the  accounts  of  Mr.  Crosskill,  and  had  been  assented  to  by  him. 

In  1847  both  these  accounts  were  considerably  overdrawn,  and  on  the  15th  of 
December  1847  Mr.  Crosskill  conveyed  his  interest  in  some  gasworks,  and  [87]  his 
mill  and  foundry  and  other  property,  to  Messrs.  Bower  &  Hall,  to  hold  by  way  of 
mortgage  for  securing  the  payment  to  the  bankers  of  all  moneys  then  due  or  thence- 
forth to  become  due  to  them ;  in  the  first  place,  for  such  sum  or  sums  as  then  were 
or  thereafter  should  be  so  due  from  William  Crosskill  on  his  separate  account,  and  in 
the  next  place,  for  such  sum  or  sums  as  then  were  or  thereafter  should  be  so  due 
from  the  firm  of  Malams,  Crosskill  &  Co.  on  their  co-partnership  account,  with 
interest  for  the  same  after  the  rate  of  £5  for  every  £100  by  the  year. 

The  dealings  between  Mr.  Crosskill  and  the  bankers  continued,  but  Mr.  Crosskill 
having  in  1852  commenced  a  separate  business  of  miller,  two  accounts  were  then 
openra  with  him  and  the  bank,  viz.,  "  the  general  account "  and  "  the  mill  account." 

In  January  1855  both  these  accounts  were  greatly  overdrawn,  and  Mr.  Crosskill 
executed  two  creditors'  deeds,  dated  the  23d  and  24th  of  January  1855,  by  which  he 
conveyed  all  his  real  and  personal  estate  to  Messrs.  Bower  &  Hall  and  Thomas  Ellery 
Turner  (their  cashier),  upon  trust  to  realize  and  pay  the  expenses,  and  then  to  pay 
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the  creditors  of  Mr.  Crosskill  rateably,  and  to  pay  the  residue  (if  any)  to  Mr. 
Crosskill.  The  deed  provided  that  the  trustees  mighty  "  in  their  or  his  uncontrolled 
discretion,  continue  to  carry  on,  for  any  length  of  time,  either  in  their  own  names  or 
ID  the  name  of  Mr.  Crosskill,  or  in  the  name  or  names  of  any  other  person  or  persons, 
80  far  as  they  lawfully  might,  as  they  should  think  best,  all  or  any  of  the  businesses 
and  trades  which  he,  Mr.  Crosskill,  had  theretofore  carried  on,  either  at  Beverley  or 
«lsewhere,"  &c.  And  also  that  the  trustees  "might,  from  time  to  time,  pay  all 
expenses  incident  to  carrying  on  such  trades  and  businesses,  out  of  the  trust  [88] 
money  and  premises,  or  from  time  to  time  borrow  at  interest,  and  m/h  or  wUhout  any 
seeuirity,  from  any  hankers  or  other  persons,  any  sums  of  money,  which  the  said  trustees 
or  trustee  might  think  proper,  for  the  purpose  of  carrying  on  the  said  businesses  or 
paying  creditors,  in  part  or  in  full,  or  for  any  of  the  purposes  of  the  trusts  or  powers 
therein  contained,  and  without  the  said  trustees  or  trustee  being,  in  any  manner, 
liable  or  aocoantable  for  or  by  reason  of  any  pecuniary  or  other  loss  or  injury  which 
might  happen  to  Mr.  Crosskill  or  any  of  his  creditors  thereby." 

On  the  execution  of  these  deeds,  Mr.  Crosskill  ceased  to  carry  on  business,  and  he 
neither  paid  into  or  drew  out  of  the  bank  any  other  moneys,  and  the  account  was 
virtually  closed.  The  trustees  of  the  creditors'  deeds,  however,  opened  two  accounts 
at  the  bank,  one  called  the  mortgage  account  and  the  other  the  general  account,  in 
the  names  of  "  The  Trustees  of  William  Crosskill."  They  carried  on  the  mill  business 
until  1860,  and  they  still  carried  on  the  business  of  iron  founders. 

Accounts  were  furnished  by  the  trustees  to  Mr.  Crosskill  in  October  1851,  when 
it  appeared  that  they  had  kept  their  banking  accounts  with  Messrs.  Bower  &  Hall, 
and  had  obtained  from  them  advances  of  money  for  the  purposes  of  the  trust,  for 
which  the  bank  had  charged  the  trust  estate  with  interest  at  £5  per  cent.,  and  with 
annual  rests.  The  right  thus  to  charge  compound  interest  was  contested  by  Mr. 
Crosskill  and  gave  rise  to  these  two  suits. 

The  first  suit  of  CrosskM  v.  Turner  was  instituted  by  Mr.  Crosskill  against  the 
bankers,  for  the  execution  of  the  trusts  of  the  creditors'  deeds  of  1855,  and  to  take 
the  accounts.  It  asked  a  declaration  that,  in  taking  the  [89]  accounts,  the  banking 
frm  were  not  entitled  to  be  credited  with  compound  interest,  but  with  simple 
interest  only,  at  the  rate  of  £5  per  cent,  per  annum  on  the  moneys  due  to  them  at 
the  date  of  the  indenture  of  24th  of  January  1855,  and  on  the  moneys  (if  any)  since 
advanced  by  them  to  the  trustees  of  the  same  indenture. 

The  second  suit  of  Bower  v.  Turner  was  instituted  by  Messrs.  Bower  &  Hall 
against  Thomas  Ellery  Turner,  Mr.  Crosskill  and  the  new  partners  of  the  banking 
firm,  for  a  foreclosure  of  the  mortgage  of  the  15th  of  December  1847.  It  alleged 
that  about  £81,000  was  due  to  the  bank,  with  interest  from  the  Slat  of  December 
1861,  but  that  Mr.  Crosskill  alleged  that  it  was  made  up  in  part  by  computing 
compound  interest,  and  that  the  Plaintiffs  were  not  entitlecl  to  compute  interest  on 
that  principle.  The  Plaintiffs  charged  that  the  debt  was  oontractea  with  them  as 
hankers,  and  that  the  balances  had  been  properly  computed  on  the  principle  of 
compound  interest,  according  to  the  custom  of  the  Plaintiffs  and  country  bankers 
generally,  and  that  with  the  knowledge  of  Mr.  Crosskill.  The  bill  also  contained  the 
following  statement : — 

"After  the  execution  of  the  indenture  of  the  24th  of  January  1865,  the  trustees 
had  not  funds  in  their  hands  sufficient  to  enable  them,  conveniently,  to  pay  the 
interest  from  time  to  time  accruing  on  the  balances  due  to  the  Plaintiffs  on  their 
aforesaid  security,  and  therefore,  for  the  benefit  and  convenience  of  the  trust  estate, 
T.  E.  Turner,  on  behalf  of  himself  and  his  co-trustees,  arranged  with  the  Plaintiffs  that 
the  interest  on  the  moneys  due  to  the  Plaintiffs,  on  their  aforesaid  security,  should  be 
continued  to  be  computed  and  added  to  the  amount  of  the  Plaintiffs'  debt,  in  the  same 
manner  as  the  same  had  been  computed  and  added  prior  to  the  date  of  the  in-[90]- 
dentnre  of  assignment.  And  in  consequence  of  such  arrangement,  the  Plaintiffs  did 
not  require  the  regular  annual  payment  of  the  interest  accruing  due  to  them,  as 
would  otherwise  have  been  the  case.  The  Defendant  W.  Crosskill  was  aware  of  such 
arrangement  and  did  not  offer  any  objection  thereto  until  the  beginning  of  the 
present  year." 

"  The  Plaintiffs  are  advised  and  insist  that  the  said  T.  E.  Turner  had  full  power, 
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under  the  provisions  of  the  indenture  of  assignment,  to  enter  into  snch  arrangement- 
with  the  Plaintiffs,  and  that  the  arrangement  was  and  is  valid  and  binding." 

The  S0UCITOB-GENERA.L  (Sir  R.  Palmer),  and  Mr.  L.  J.  Humphreys,  for  Mr. 
Crosskill,  argued  that  his  banking  account  closed  on  the  24th  of  January  1855,  and 
that  the  balance,  being  then  ascertained,  carried  simple  interest  only,  under  the 
mortgage  deed  of  1847,  aa  it  would  in  the  case  of  ^the  death,  bankruptcy  or 
insolvency  of  a  customer  of  the  bonk ;  Boddam  v.  Ryle^  (1  Bro.  C.  C.  239) ;  Fergrutcn 
V.  Fyffe  (8  O.  &  Fin.  139). 

Secondly,  that  the  bankers,  being  trustees  under  the  creditors'  deed,  could  not 
borrow  of  themselves  at  compound  interest ;  that  they  could  not  derive  any  profit 
from  their  fiduciary  duties;  Benlley  v.  Orvaen,  (18  Beav.  75);  Broughton  v.  Broughton 
(5  De  6.  M.  &  G.  160,  164) ;  or  place  themselves  in  a  position  in  which  their  interest 
conflicted  with  their  duty.  Here  the  trustees  were  dealing  with  themselves  and  not 
with  strangers,  and  they  might,  for  their  own  interest,  postpone  the  realization  of 
the  assets  and  the  winding  up  of  the  trusts,  far  beyond  what  was  beneficial  to  their 
eesiuis  que  trust. 

gl]  Mr.  Baggallay  and  Mr.  Fry,  for  other  parties  in  the  banking  firm. 
r.  Selwyn  and  Mv.  Bury,  for  Bower  &  Hall,  argued  that  the  mode  of  keeping  th& 
accounts  with  rests,  having  been  originally  adopted  between  the  parties,  must  be 
continued  until  those  accounts  were  closed  by  payment  of  the  balance  due ;  Ruffbrd  v. 
Bishop  (6  Buss.  346) ;  Lord  Ckmcarty  v.  Latauche  (1  Ball  &  B.  420). 

Secondly,  that  the  special  terms  of  the  deed  justified  the  trustees  in  borrowing 
from  the  bankers  on  the  usual  terms,  and  that  they  could  not  be  said  to  have  derivea 
any  profit  from  their  office,  by  advancing  money  on  the  same  terms  as  any  other 
bankers  would  have  done. 

Thx  Solicitor-Oenkral,  in  reply. 

Feb.  11.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  first  question 
I  have  to  determine  is,  the  propriety  of  allowing  compound  interest  on  the  principal 
secured  by  the  mortgage.  In  considering  this  point  it  is  necessary  to  see  whether  it 
is  concluded  by  any  contract  between  the  parties  themselves,  or  whether  their 
dealings,  in  the  present  case,  amount  to  any  implied  agreement  or  acquiescence  on 
their  part.  For  this  purpose  it  becomes  necessary,  in  the  first  instance,  to  examine 
the  mortgage  deed  of  December  1847,  in  conjunction  with  the  course  of  dealing 
between  the  parties  themselves.  This  deed  conveys  certain  property  of  the  Plaintiff 
to  Messrs.  Bower  &  Hall,  bankers  at  Beverley,  to  hold  the  same,  by  way  of  mortgage, 
to  secure  the  payment  [92]  of  all  moneys  then  due  or  thenceforward  to  become  due- 
to  them  on  the  banking  accounts,  "  with  interest  for  the  same  after  the  rate  of  £5  for 
even^  XlOO  by  the  year." 

It  was  the  custom  of  Messrs.  Bower  &  Hall  to  keep  their  accounts  with  their 
customers  at  £5  per  cent,  making  annual  rests,  and  Mr.  Crosskill's  accounts  with 
them  had  been  so  kept  and  had  been  assented  to  by  him.  As  long,  therefore,  as  he 
carried  on  business,  this  was  the  proper  mode  of  keeping  the  accounts,  and  this 
continued  down  to  the  execution  of  the  deed  of  January  185S.  But,  on  the  execution 
of  that  deed,  he  ceased  to  carry  on  business,  he  ceased  to  pay  any  moneys  into  or  to 
draw  any  moneys  out  of  the  bank,  his  account  ceased  as  an  ordinary  mercantile 
current  account,  and  the  final  balance  due  to  the  bank  was  then  ascertained. 

I  am  of  opinion  that,  after  that  period  of  time,  only  simple  interest  at  j£5  per  cent. 

gir  annum  can  be  claimed  under  this  mortgage  deed,  and  that  the  Messrs.  Bower  & 
all  are  not  entitled  to  take  the  account  making  annual  rests  and  charging  interest 
on  the  balance  so  augmented,  year  by  year.  Unless  the  interest  were  given  by  the 
words  of  the  mortgage  deed,  and  in  the  absence  of  any  other  agreement  for  that 
purpose,  I  am  of  opinion  that  only  simple  interest  can  be  charged.  I  look  at  it  in  the 
same  light  as  if  a  customer,  keeping  an  account  with  the  bank,  had  died  ;  if,  in  that  case, 
no  fresh  account  had  been  opened  by  his  executor,  all  that  the  bankers  could  have 
claimed  against  his  estate  would  have  been  the  balance  due  at  his  death,  which  would 
be  a  mere  simple  contract  debt  and  not  carrying  interest  at  all.  The  arrangement 
between  a  customer  and  the  bank  terminates  on  nis  death,  and  in  the  absence  of  any 
contract  varying  it,  all  interest  would  cease  at  that  period.  It  would  be  exactly  the 
same  if  [93]  the  balance  were  in  his  favor,  and  the  bankers  had  died  or  ceased  to 
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cany  on  business,  or  had  become  bankrupt ;  in  those  events,  the  balance  would  have 
to  be  ascertained  at  that  period  and  the  interest  would  cease. 

But  this  stoppage  of  interest  is  not  confined  to  the  case  of  death ;  a  customer  may 
say  to  his  banker  "  I  close  my  account  with  you,  and  I  shall  have  no  further  dealings 
with  you  from  this  day,"  thereupon  the  balance  of  the  account,  whichever  way  it  m^ 
be,  would  have  to  be  ascertained  at  that  period,  and  then  all  interest  would  ceas&  It 
depends  on  the  pleasure  of  the  bankeiti,  either  to  enforce  payment  of  the  balance  due 
to  them  or  to  abstain  from  doing  so,  or  to  obtain  such  security  for  it  as  they  mav  be 
able.  If  the  last  course  were  adopted,  a  new  contract  would  be  entered  into,  which 
would  regulate  the  matter  of  interest. 

In  this  case,  the  deed  of  mortgage  is  exactly  such  a  contract,  and  this  is  a  continu- 
ing security  for  a  fluctuating  balance,  to  be  kept  on  the  former  terms  of  customer  and 
banker ;  but  when  the  final  balance  is  ascertained,  it  stops  the  dealings  as  between 
customer  and  banker,  and  it  provides  that  the  balance  so  ascertained  shall  bear  interest 
at  X5  per  cent,  per  annum ;  but  it  makes  no  direction  as  to  compound  interest  or 
anonal  rests,  and  it  contains  no  reference  to  any  custom  of  bankers.  It  is  the 
contract  between  the  parties  which  regulates  how  the  debt  is  to  be  secured.  As  long 
as  the  account  was  kept  as  an  open  current  account,  it  secured  a  floating  balance, 
r^olated  by  the  custom  of  bankers  and  the  dealing  between  the  bank  and  the 
particular  customer ;  but  as  soon  as  the  account  was  closed  as  a  current  mercantile 
account,  then  the  balance  ceased  to  be  the  previous  fluctuating  balance,  and  upon  that 
ascertained  balance  the  deed  gives  only  £5  per  [94]  cent,  per  annum.  After  that, 
the  account  remained  open  for  the  purpose  of  liquidation,  but  not  for  the  purpose  of 
receiving  or  paying  anything.  After  the  24th  of  January  1855,  as  I  understand  the 
evidence,  Messrs.  Bower  &  Hall  would  not  have  honored  any  cheque  drawn  by  Mr. 
Croeskill,  and  to  have  enabled  him  to  do  so,  a  fresh  and  distinct  account  must  have 
been  opened  between  him  and  the  bank. 

It  is  argued,  on  behalf  of  the  Defendants,  that  a  bankers'  account  is  not  closed 
until  it  is  paid,  and  this  is  undoubtedly  true,  in  one  sense  of  the  term,  but  its 
character  is  essentially  altered.  When  a  merchant  who  keeps  an  account  current  with 
his  banker  dies,  it  ceases  to  be  a  common  mercantile  account  current,  and  becomes  a 
simple  contract  debt  due  from  his  estate,  on  which,  in  the  absence  of  any  contract,  no 
interest  can  be  charged.  It  is  true  that,  in  many  cases,  a  question  of  some  nicety,  in 
point  of  fact,  might  arise,  as  to  whether  the  account  was  closed  or  not,  in  the  sense  in 
which  I  have  used  the  term,  and  this  question  the  Court  might  have  to  determine  on 
evidence;  but,  in  the  present  case,  no  difficulty  arises  on  this  point,  for  it  is  the 
common  case  that,  in  the  sense  in  which  I  have  explained  the  term,  the  account  was 
closed  with  the  execution  of  the  deed  of  24th  of  January  1855,  after  which  time,  it  is 
regulated  by  the  mortgage  deed,  which  gives  simple  and  not  compound  interest  at  £5 
per  cent,  per  annum. 

On  this  point  the  deed  of  January  1855  has  no  application ;  it  has  a  distinct  and 
important  application  to  the  question  of  the  interest  to  be  allowed  for  moneys  raised 
by  the  trustees ;  but  it  contains  nothing  that  can  affect  the  question  as  to  whether,  on 
the  balance  secured  by  the  mortgage  deed,  interest  is  to  be  calculated  at  compound 
interest  or  at  simple  interest. 

[95]  This,  which  I  consider  to  be  the  principle  regulating  the  accounts  of  this 
character,  is,  in  my  opinion,  very  distinctly  laid  down  by  the  authorities  on  this 
subject.  The  case  of  Ferguism  v.  Fi^e  (8  CI.  &  Fin.  139),  is  the  only  one  of  those 
cited  to  me  which  it  is  necessary  to  refer  to.  In  that  case,  the  House  of  Lords 
held,  that  the  account  between  a  customer  and  his  banker  in  India  was  closed,  for  the 
purpose  of  compound  interest,  on  the  death  of  the  customer.  It  is  true  that,  in  that 
case,  the  customer  had  become  of  unsound  mind  in  1793,  when  the  balance  was  in  his 
favour ;  but,  as  the  bank  had  redeemed  an  account  on  his  death  in  1810,  charging 
themselves  with  compound  interest  up  to  that  time  and  admitting  a  certain  balance 
to  be  then  due  from  them,  they  were  bound  by  that  account,  which  they  did  not 
contest,  and  therefore  nothing  turned  on  the  rate  of  interest  during  that  period,  but, 
from  1810,  the  bankers  were  held  to  be  liable  only  for  simple  interest,  and  it  was 
distinctly  laid  down,  in  that  case,  that  no  title  to  compound  interest  could  exist 
without  a  contract  or  a  custom,  and  their  Lordships  also  held  (which  is  more  im- 
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Ctrtant,  as  it  relates  to  a  case  which,  bein^  in  India,  was  one  to  which  the  usury 
W8  then  in  force  did  not  apply),  that  a  valid  custom  for  compound  interest  could 
not  exist,  except  in  mercantile  accounts  for  mutual  transactions.  If  this  remark  be 
considered  as  confined  to  this  country,  at  a  time  when  the  usury  laws  were  still  in 
force,  it  is  to  be  observed,  that  the  repeal  of  those  laws  does  not  make  a  custom  valid 
which  was  invalid  before,  nor  is  any  custom  attempted  to  be  proved,  in  this  case,  for 
the  charging  of  compound  interest  when  the  account  ceases  to  be  an  account  current 
for  mutual  transactions.  Custom,  therefore,  cannot  be  set  up,  in  this  case,  and 
contract  there  is  none. 

[96]  It  is  said  that  this  view  of  the  matter  is  inconsistent  with  other  decided 
cases,  and  I  am  referred  to  Rufford  v.  Bishop  (5  Russ.  346),  and  to  Lord  Clancarty  v. 
Laiouehe  (1  Ball.  &  B.  420).  If  this  were  so,  I  should  be  compelled  to  follow  the 
decision  of  the  House  of  Lords ;  but  in  truth,  the  cases  are  not  inconsistent. 

Rufford  V.  Bishop  (5  Buss.  346)  only  decided  that,  in  a  case  between  customer  and 
banker,  where  the  account  was  kept  with  annual  rests,  and  a  mortgage  had  beea 
given  for  the  fluctuating  balance,  which  might  be  due  between  the  banker  and  his 
customer  at  the  close  of  their  account,  it  was  perfectly  legal  that  the  final  balance, 
though  kept  at  compound  interest,  should,  when  ascertained,  be  charged  on  the  lands. 
All  that  this  case  determines  in  favor  of  Messrs.  Bower  &  Hall  is,  that  the  mortgage 
given  in  1847,  is  a  good  mortgage  for  the  balance  due  from  the  Plaintiff  in  January 
1855,  although  that  balance  consisted  partly  of  principal  and  partly  of  interest 
calculated  with  annual  rests,  which  is  admitted  on  both  sides  to  be  correct.  But  the 
point  I  am  now  considering,  viz.,  whether,  after  the  final  balance  had  been  ascertained, 
the  interest  could  still  go  on  and  be  calculated  at  compound  interest,  did  not  arise  in 
that  case,  at  least  it  was  not  contended  for,  and,  as  far  as  the  words  of  the  judgment 
go,  would  seem  to  be  negatived  by  the  words  used  by  Sir  John  Leach. 

In  Lard  Claneartif  v.  Laiouehe  (I  Ball.  &  B.  420),  the  point  I  am  now  considering 
does  not  seem  to  have  been  argued,  and  as  far  as  may  be  gathered  from  the  Lord 
Chancellor's  judgment,  he  treated  the  matter  solely  as  an  account  beween  Mr. 
Conolly,  who  had  died  in  1803,  and  [97]  the  Defendants,  the  bankers.  The  decree 
in  the  cause  was  made  five  years  after  his  decease,  and  the  Master's  report,  allowing 
compound  interest  on  the  balance  due  at  his  death,  had  been  disallowed  by  the  Loia 
Chancellor.  After  this,  the  Master  made  a  fresh  report,  finding  a  large  balance  due 
to  the  estate  of  Mr.  Conolly ;  the  case  came  before  the  Court  on  exceptions  and  on  a 
petition  to  the  Lord  Chancellor  to  rehear  his  former  order,  and  on  that  occasion,  the 
Lord  Chancellor  varied  his  order  and  directed  the  accounts  to  be  taken  with  annual 
rests,  on  the  assumption  that  Mr.  Conolly  must  be  taken  to  have  agreed  at  the  end 
of  each  year,  that  this  interest  should  be  treated  as  capital.  It  certainly  does  seem 
as  if  the  Court  had  made  no  distinction  in  the  mode  of  taking  the  accounts  before  and 
after  Mr.  Conolly's  death ;  but  judging  from  four  lines  in  page  429,  it  does  appear 
that  the  executors  of  Mr.  Conolly  had  carried  on  the  account  with  the  bankers  on  the 
same  principle  as  a  mutual  account  current,  and  also  that  it  was  for  their  interest 
that  the  account  should  be  continued  on  the  same  principle,  as  they  had  made  advances 
by  which  the  principal  had  been  reduced. 

Lord  Manners  says  (1  Ball.  &  B.  429),  "In  directing  the  accounts  I  am  much 
inclined  to  adopt  the  principle  on  which  the  Defendants  furnished  the  accounts ;  it  is 
so  far  fair  that  the  Plaintiffs  "  (that  is,  the  executors  of  Mr.  Conolly)  "get  intered  on 
their  advances  by  their  being  applied  to  reduce  the  principal." 

On  the  first  point,  therefore,  viz.,  the  manner  in  which  the  account  of  the  mortgage 
debt  is  to  be  calculated,  I  am  of  opinion,  that  in  making  the  decree  for  foreclosure 
or  redemption,  the  debt,  consisting  of  principal,  interest  [98]  and  costs,  is  to  be 
ascertained  by  calculating  simple  interest  at  £5  per  cent,  per  annum  from  the  24th  of 
January  1855. 

The  second  point,  on  which  the  question  of  whether  interest  is  to  be  allowed  with 
yearly  rests,  arises  in  this  way : — The  trustees,  in  order  to  carry  on  and  manage  the 
business  which  was  intrusted  to  them  by  the  deed  of  24th  of  January  1855,  had 
large  powers  of  borrowing  money  from  bankers;  and  if  they  had,  when  occasion 
required  it,  opened  an  account  with  a  banker  and  obtained  an  advance  on  the  usual 
bankers'  terms,  of  calculating  interest  at  £5  per  cent,  with  compound  interest,  it  would 
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have  been  difBcult  to  have  held  that  they  were  not  entitled  to  charge  thia  against  the 
Plaintiff;  but  the  diffioultj  here  arises  from  the  circumstance,  that  they  are  both 
trustees  and  bankers,  and  that,  in  their  character  of  trustees  they  have  borrowed 
money  from  themselves  in  their  character  of  bankers,  and  that  they  have,  as  bankers, 
charged  themselves,  as  trustees,  with  interest  at  £5  per  cent,  on  the  annual  balance 
to  the  debit  of  themselves,  as  trustees,  in  the  books  of  the  bank,  such  account  of 
balance  being  composed  of  principal  and  interest. 

The  question  is,  whether  having  undertaken  the  office  of  trustees,  it  was  open  to 
them  to  adopt  this  course.  It  is  argued  that,  in  fact,  the  Plaintiff's  estate  had  the 
benefit  of  this  coarse  of  proceeding,  and  that,  if  the  money  had  been  obtained  from 
any  other  banker,  it  would  have  been  upon  less  advantageous  terms,  or  fettered  with 
securities,  impediments  and  difficulties  which  would  have  been  verv  injurious  to  the 
trades.  I  think  the  rule  of  this  Court  is  imperative,  that,  in  the  absence  of  any 
contract  for  that  purpose,  no  person  can,  by  actmg  as  a  trustee,  derive  any  pecuniary 
benefit  to  [99]  himself.  The  cases  are  very  numerous,  the  principle  is  clearly  laid 
down  in  them,  and  is  of  universal  application.  It  is  well  expounded  in  the  case  of 
Broughton  v.  Broughton  (5  De  G.  M.  &  G-.  164),  which  was  cited  to  me,  where,  after 
stating  the  rule  fully  and  as  applicable  to  all  cases,  the  Lord  Chancellor  observes,  "  The 
result  therefore  is,  that  no  person  in  whom  fiduciary  duties  are  vested  shall  make  a 
profit  of  them  by  employing  himself." 

In  thia  case,  Messrs.  Bower  &  Hall,  the  trustees,  have  sought  to  make  a  profit  of 
their  fiduciary  duties,  by  employing  themselves  as  bankers,  and  by  advancing,  in  that 
character,  money  to  be  repaid  at  compound  interest.  In  the  absence  of  a  contract  for 
that  purpose,  either  express  or  implied,  I  am  of  opinion  that  they  are  not  entitled  so  to  do. 

I  have  then  to  examine  whether  there  exists  any  contract  express  or  implied 
enabling  them  so  to  do.  The  only  express  contract  between  the  Plaintiff  and 
Defendants  is  the  deed  of  24th  of  January  1855,  and  the  passage  in  it  which  bears  on 
this  subject  is  the  following  [see  ante,  p.  87].  The  clause  I  have  read  does  not,  in  my 
opinion,  justify  the  trustees  in  lending  to  themselves,  and  I  cannot  look  at  this  case 
in  any  different  point  of  view  than  I  should  do,  if  the  trustees  had  been  private 
gentlemen  instead  of  being  bankers,  the  same  duties  attach  to  them  and  they  are 
under  the  same  obligations.  The  power  to  borrow  from  any  banker  does  not  mean 
that  they  could  themselves,  as  bankers,  advance  the  money.  It  may  be,  for  aught 
the  Court  can  now  ascertain,  that  from  other  bankers  they  mi^ht  have  obtained 
an  advance  at  simple  interest,  or  that  they  might  have  obtained  a  loan  from 
persons  not  [100]  bankers,  who  might  have  advanced  funds  at  simple  interest 
at  £5  per  cent,  on  such  security  as  the  estate  of  Mr.  Crosskill  in  their  hands  could 
have  afforded.  Whether  this  be  so  or  not  cannot  be  now  ascertained,  for  the 
trustees  have  not  made  the  attempt,  but  have  considered  themselves  justified  in 
advancing  the  money  required.  But  this  very  impossibility  of  ascertaining  whether 
it  was  or  not  necessary  to  do  so,  shews  the  reason  of  the  rule.  In  order  to  entitle 
them  to  do  so,  the  deed  ought  expressly  to  have  authorized  them,  as  bankers,  to 
advance  such  moneys  as  they  might  think  fit  in  the  ordinary  manner  of  an  advance 
of  bankers  to  customers  :  but  the  deed  contains  no  such  power.  The  consequence  is, 
that  there  is  no  express  agreement  authorizing  the  trustees  to  advance  money  at 
compound  interest  to  cany  on  the  concerns  intrusted  to  them. 

I  have  then  to  consider  whether  there  be  any  implied  agreement  to  this  effect. 
The  only  agreement  that  could  be  implied,  in  the  circumstances  of  this  case,  and 
indeed  the  only  implied  agreement  that  is  alleged  by  the  Defendant  is,  the  knowledge 
of  the  Plaintiff  that  they  were  so  kept  and  his  acquiescence  in  their  being  so  kept. 
If  this  fact  had  been  established,  I  should  have  adopted  the  conclusion  come  to  by 
Lord  Manners  in  Lord  Clanearty  v.  Latouehe  (1  Ball  &  B.  420),  and  I  should  have  held 
that  Mr.  Crosskill  was  bound,  by  seeing  the  accounts  so  kept  and  making  no  objection 
on  the  subject,  to  admit  the  claim.  But,  on  examining  the  evidence  on  this  point  it 
appears  that  Mr.  Crosskill  deposes,  positively,  to  his  total  ignorance  of  the  fact  that 
the  accounts  were  so  kept,  until  the  accounts  were  furnished  on  the  7th  of  October 
1861,  and  that  he  thereupon  immediately  objected  to  them.  On  the  other  hand,  the 
evidence  on  [101]  the  part  of  the  Defendants  wholly  fails  in  establishing  any  know- 
ledge in  the  Plaintiff  that  the  accounts  were  so  kept,  and  as  the  burthen  of  proof  lies 
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on  the  Defendants  to  establish  this  fact,  I  should,  even  in  the  absence  of  anv  express 
denial  on  the  part  of  the  Plaintiff,  be  unable  to  come  to  the  conclusion  that  he  had  so 
acquiesced. 

With  reeard,  therefore,  to  this  second  point,  as  to  the  mode  of  calculating  interest, 
I  am  compelled  to  hold  that,  by  law,  the  trustees  are  not  entitled  to  claim  more  than 
simple  interest  at  £5  per  cent,  on  the  sums  advanced  by  them,  and  that  no  agreement 
express  or  implied  exists  which  entitled  them  to  do  otherwise. 

[101]    COTCHING  V.  Bassett,    Dee.  3,  4,  9,  1862. 

[S.  C.  32  L.  J.  Ch.  286  ;  9  Jur.  (N.  S.)  590  ;  11  W,  R.  197.  See  BuseeU  v.  Watts, 
1883-1885,  25  Ch,  D.  579 ;  10  App.  Cas.  613 ;  M'Mmus  v.  Cook,  1887,  35  Ch.  D. 
696.] 

Any  alteration  of  ancient  lights,  although  not  prejudicial  to  the  owner  of  the  servient 
tenant,  gives  him  a  right  to  obstruct  them. 

The  owner  of  a  dominant  tenement,  in  the  course  of  rebuilding,  materially  altered 
his  ancient  lights ;  this  was  done  after  communication  with  the  owner  of  the 
servient  tenement,  and  with  the  knowledge  and  under  the  inspection  of  his  surveyor, 
but  without  any  express  agreement.  Held  that,  in  equity,  the  lights,  as  altwed, 
could  not  be  interfered  with,  and  a  perpetual  injunction  was  granted. 

The  Plaintiffs  were  the  lessees  of  a  house  and  premises,  being  No.  32,  on  the  east 
side  of  Wood  Street,  Cheapside. 

The  Defendant  was  the  owner  of  the  adjoining  house  and  premises  on  the  north, 
being  No.  33  in  the  same  street. 

'The  Plaintiffs'  and  Defendant's  premises  both  consisted  of  houses  abutting  on  the 
street,  with  a  yard  at  the  back  separated  by  a  wall  some  twelve  or  fifteen  feet  high. 
On  the  Plaintiffs'  yard  there  were  buildings  about  ten  feet  high  at  a  distance  of  six 
and  a  half  feet  [1(&]  from  the  party-wall.  And  on  the  Defencmnt's  yard  there  were 
buildines  whose  heights  varied  from  thirteen  feet  to  twenty-three  feet.  The  open 
space  above  these  buildings  in  the  yards  afforded  light  and  air  to  the  backs  of  the  two 
houses  and  to  the  back  premises.  The  Plaintiffs'  lights  derived  from  the  Defendant's 
premises  were  admitted  to  be  ancient  lights.  It  is  also  necessary  to  state  that  the 
Plaintiffs'  yard  was  shut  in  on  the  south  and  east  by  walls  about  forty-seven  feet  hi^h. 

In  1861  the  Plaintiffs  were  desirous  of  rebuilding  their  premises  and  of  altering 
their  ancient  lights,  and  plans  were  prepared  by  Mr.  Laws  their  architect,  which  were 
submitted  to  Messrs.  Tillott  &  Chamberlain,  the  Defendant's  architects,  but  they  did 
not  concur  and  no  final  agreement  was  come  to  on  the  subject. 

In  addition  to  this,  the  Plaintiffs,  who  were  also  tenants  of  No.  33,  were  desirous 
of  extending  their  occupation  to  Lady  Day  1862,  in  order  to  enable  them  to  make 
the  contemplated  alterations  in  No.  32.  After  some  negotiation  the  Plaintiffs  and 
Defendant  signed  an  agreement,  dated  the  4th  of  October  1861,  by  which  it  was 
agreed  as  follows : — "  That  the  Plaintiffs,  in  consideration  of  the  Defendant  allowing 
the  Plaintiffs  to  continue  tenants  of  the  premises,  No.  33  Wood  Street,  from  the  29tn 
day  of  September  1861,  to  the  24th  day  of  March  1862,  would  forthwith  pull  down 
and  rebuild  the  party-wall  between  Nos.  32  and  33  Wood  Street,  in  accordance  with 
the  plan  and  section  thereto  annexed,  on  a  good,  solid  and  sufiScient  concrete  founda- 
tion, it  being  at  the  same  time  understood,  that  the  east  end  of  such  party-wall  should 
be  of  the  same  thickness  in  extent  as  the  portion  of  the  party-wall  adjacent  to  it  west- 
ward. And  further  that  they  would  build  up  all  flues,"  &&,  &c.  [103]  And  further, 
"  that  they  (the  Plaintiffs)  would  not  encroach  upon  or  attempt  to  interfere  with  any 
legal  or  other  rights  of  the  Defendant ;  and  that  they  would  not  interfere  with  the 
Defendant's  rights  (if  any)  to  raise  the  eastern  portion  of  the  party-wall  between  the 
then  present  lead  fiats."  The  Plaintiffs  agreed  to  pay  XI 50  for  rent ;  and  also  that 
they  would  complete  the  whole  of  the  work  thereinbefore  specified,  or  referred  or 
incident  thereto,  before  the  24th  day  of  March  1862,  to  the  entire  satisfaction  of 
Messrs.  Tillott  &  Chamberlain  and  Mr.  Laws. 
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In  the  same  month  of  October  1861,  the  Plaintiffs  pulled  down  and  rebuilt  the 
back  premises,  and  the  improvements  were  completed  07  Lady  Day  1862.  During 
the  progress  of  the  work,  it  was  constantly  inspected  by  the  Defendant's  architect 
Mr.  Tillott,  and  there  being  a  high  wall  of  about  forty-seven  feet  high  to  the  south 
of  the  Plaintiffs'  premises,  and  the  party-wall  of  fourteen  feet  ten  inches  at  the  north, 
a  line  of  light  was  drawn  from  the  top  of  that  wall  on  the  south  to  the  top  of  the 
party-wall  on  the'  north,  above  which  it  was  settled  by  Tillott,  Law  and  the  builder, 
that  the  Plaintiffs'  elevation  should  not  trangress. 

The  Plaintiffs'  alterations  and  improvement  were  completed  by  Lady  Day  1862, 
and  thereby  the  buildings  in  the  Plaintiffs'  yard  were  raised,  though  not  above  the 
line  of  light  before  alluded  to,  and  the  Plaintiffs'  ancient  lights  were  considerably 
▼aried  and  increased. 

On  the  16th  of  July  1862  the  Defendant  gave  the  Plaintiffs  notice,  under  the 
Metropolitan  Building  Act  (18  &  19  Vict.  c.  122),  of  his  intention,  at  the  end  of 
three  months,  to  raise  the  party-wall  between  No.  32  and  No.  33  to  a  height  of 
thirty-four  feet  ten  inches  above  the  leveL 

[104]  The  Plaintiffs  instituted  this  suit  in  October  1862,  alleging  that  this  would 
meet  seriously  obstruct  the  access  of  light  and  air  to  their  premises,  and  praying  an 
injunction  to  restrain  the  Defendant  from  raising  the  party-wall. 

Mr.  Southgate  and  Mr.  A.  G.  Marten,  for  the  Plaintiffs,  argued,  first,  that  the 
Defendant  had  acquiesced  in,  encouraged  and  sanctioned  the  alterations  made  by  the 
Plaintiffs  in  the  ancient  lights,  upon  the  faith  of  which  the  Plaintiffs  had  made  a 
great  outlay  in  rebuilding  and  altering  their  premises.  That  consequently  the 
Defendant  was  precluded,  in  equity,  from  insisting  that  the  Plaintiffs  by  altering 
their  ancient  lights  had,  at  law,  forfeited  all  right  to  them;  The  East  India  Company  v. 
Fineent  (2  Atk.  82) ;  Lewes  v.  SvMm  (5  Ves.  687);  Short  v.  Taylor  (2  Eq.  Ca.  Ab.  522); 
Bankart  v.  Houghton  (27  Beav.  425) ;  The  Duke  of  Devonshire  v.  Eglin  (14  Beav.  532); 
Rothdale  Canal  Company  v.  King  (16  Beav.  630) ;  Somersetshire  Carnal  Company  v. 
Haramrt  (2  De  G.  &  J.  596) ;  Duke  of  Beaufort  v.  Patrick  (17  Beav,  60) ;  Mold  v. 
Wheaicroft  (27  Beav.  510) ;  PoweU  v,  Thomas  (6  Hare,  300). 

Secondly,  that  at  all  events,  upon  the  Plantiffs'  restoring  or  undertaking  to 
restore  the  ancient  lights  to  their  former  state,  the  Court  would  then  restrain  the 
Defendant  from  interfering  with  them ;  Hutdv^Mon  v.  Capestake  (9  C.  B.  Bep.  (N.  S.) 
863) ;  Jones  v.  Tapling  (11  C.  B.  Rep.  (N.  S.)  298) ;  Binckes  v.  Pash  (11  C.  B.  Bep. 
(N  S.)  324) ;  Cooper  v.  Hublmck  (30  Beav.  160,  and  12  C.  B.  (N.  S.)  456) ;  Renshaw  v. 
Bean  (18  Q.  B.  Sep.  112) ;  and  see  fFeatherly  v.  Boss  (1  Hem.  &  M.  349). 

[105]  Mr.  Baggallay  and  Mr.  De  Grez,  for  the  Defendant,  argued  that  the 
Defendant  had  in  no  way  assented  to  the  alteration  of  the  ancient  bghts ;  that  the 
Plaintiffs  had  varied  and  extended  them  in  their  own  wrong,  knowing  that  they  had 
no  right  so  to  do ;  that  they  must  therefore  take  the  consequences  of  the  wrongful 
act ;  Clare  HaU  v.  Eardey  (6  Hare,  273). 

Secondly,  that  all  the  Defendant's  rights  had  been  expressly  reserved  to  them  by 
the  terms  of  the  agreement,  by  which  the  Plaintiffs  agreed,  "  that  they  would  not 
encroach  upon  or  attempt  to  interfere  with  any  legal  or  other  rights  of  the  Defendant, 
and  that  they  would  not  interfere  with  the  Defendant's  rights  (if  any)  to  raise  the 
eastern  portion  of  the  party-wall  between  the  then  present  lead  flats." 

Thirdly,  that  by  the  alteration  of  the  ancient  lights,  the  Defendant  had  ac<^uired, 
at  law,  a  right  to  block  out  the  whole,  and  that  there  was  no  equity  to  restrain  the 
exercise  of  this  legal  power;  Garritt  v.  Sharp  (3  Adol.  &  Ell.  325) ;  Moore  v.  Bawson 
(3  Bam.  &  Cr.  332). 

Mr.  Southgate,  in  reply,  cited  Domh  v.  Spurrier  (7  Ves.  231-5). 
Dec.  9.    The  Master  of  the  Bolls  [Sir  John  Bomilly].    The  question  in  this 
case  is,  whether  the  Plaintiffs  are  entitled  to  an  injunction  to  restrain  the  Defendant 
from  raising  the  party-wall  between  No.  32  and  No,  33  Wood  Street,  Cheapside. 

The  Plaintiffs  are  the  lessees  of  No.  32,  and  the  De-[106]-fendant  is  the  owner  of 
No.  33.  The  Plaintiffs  were  also  lessees  uf  No.  33,  their  tenancy  of  which  expired  at 
Michaelmas  1861,  but  which  was  extended  to  Lady  Day  1862,  in  order  to  enable  the 
Plaintiffs  to  make  certain  alterations  in  No.  32.  At  the  back  of  these  premises  were 
two  yards  separated  by  a  continuation  of  the  party-wall  some  twelve  or  fifteen  feet 
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higb.  The  Plaintiffs  wanted  to  alter  their  ancient  lights  looking  into  the  back  yard 
and  improve  their  premises.  According  to  the  latest  decisions,  if  they  had  done  so 
without  the  sanction  and  permission  of  the  Defendant,  the  PlaintifFs  would  have  lost 
their  right  to  preserve  their  own  ancient  lights,  and  the  Defendant  would  have 
acquired  what  he  did  not  before  possess,  namely,  the  right  of  raising  his  party-wall 
to  any  height  and  of  excluding  all  the  Plaintiffs'  light. 

In  fact,  the  present  state  of  the  law  would  seem  to  establish  that  any  alteration 
in  ancient  lights,  although  not  prejudicial  to  the  neighbour,  gives  the  neighbour  a 
right  to  obstruct  them,  and  that  no  person  possessing  lights  overlooking  a  neighbour's 
property  can  alter  them,  in  any  respect,  without  the  permission  of  the  neighbour. 

In  this  state  of  the  law,  and  before  taking  any  steps,  the  Plaintiffs  applied,  by 
their  surveyor,  to  the  Defendant,  for  his  permission  to  make  certain  alterations  and 
improvements  in  his  premises  ;  thereupon  several  interviews  took  place  between  the 
surveyors  of  the  Plaintiffs  and  the  Defendant,  and  these  ultimately  ended  in  an 
agreement  of  the  4th  of  October  1861,  executed  by  both  parties  [see  ante,  p.  102]. 

Thereupon  the  Plaintiffs  proceeded  to  effect  their  improvements,  which  they 
completed  by  Lady  Day  1662.  They  were  examined  all  along  by  Tillott,  and  [107] 
were  so  arranged  as  not  to  exclude  Defendant's  light,  and  .there  being  a  high  wall  to 
the  south  of  Plaintiffs'  premises,  they  drew  a  line  of  light  from  the  top  of  that  wall  to 
the  top  of  the  party-wall  which  divided  the  yards,  in  order  that  no  part  of  Plaintiffs' 
elevation  might  transgress  beyond  that  line  of  light.  This  was  settled  by  Tillotc, 
Laws  and  the  builder. 

Soon  after  this,  and  in  May  following,  the  Defendant  gave  notice  of  his  intention 
to  raise  this  party-wall  between  the  two  yards,  thereby  wholly  excluding  aU  the  light 
from  the  north  from  entering  the  Plaintiffs'  windows  which  look  east  and  those  which 
look  north,  and,  in  fact^  making  them  quite  dark. 

The  Defendant's  case  is  that  the  Plaintiffs,  by  this  course  of  proceeding  which 
they  have  adopted,  have  conferred  on  him  a  right  which  he  admits  he  did  not  before 
possess,  namely,  that  of  exdudingall  the  Plaintiffs'  light,  by  raising  the  party-wall  to 
any  height  he  pleases.  If  the  Defendant  be  entitled  to  any  such  rielit,  after  the 
communication  took  place  between  the  parties  and  the  agreement  of  the  4th  of 
October  1861,  it  would  be  necessary  for  him  to  shew  that  he  very  plainly  and 
distinctly  intimated  this  intention  to  the  Plaintiffs,  after,  at  their  request,  they  were 

CBrmitted  by  the  Defendant  to  make  the  improvements  designed  and  approved  of  by 
is  surveyor. 
The  Defendant  refers  to  the  agreement  of  the  4th  of  October  1861,  and  says  that 
the  words  that  the  Defendant  "  will  not  interfere  with  the  Defendant's  rights  (if 
any),"  were  intended  to  meet  this  case.  If  the  Defendant  really,  at  the  time, 
intended  to  use  the  privilege  to  be  acquired  by  the  acta  of  the  Plaintiffs,  as  I  have 
stated,  it  was  incumbent  on  him  to  express  this  clearly.  [108]  This  is  certainly 
not  done  by  these  words  in  the  agreement.  Primd  fade  they  mean  rights  then 
existing,  that  is,  at  the  date  of  the  agreement,  and  not  rights  to  be  acquired  hy  reason 
of  the  acts  of  the  Plaintiffs  Mr.  Tillott  says  they  were  introduced  for  this  purpose, 
but  the  solicitor  who  prepared  this  agreement  does  not  say  so,  and  I  am  confident 
that  any  solicitor  of  this  Court  would,  in  drawing  this  agreement,  if  he  had  intended 
such  a  serious  consequence  to  follow,  have  made  tnis  clear.  The  solicitor  is  not  called 
to  give  evidence,  ana  it  rests  on  Mr.  Tillott's  assertion  expressly  contradicted  on  the 
other  side. 

My  opinion  is,  that  the  words  do  not  bear  that  meaning  and  cannot  be  so 
construed,  even  in  the  absence  of  express  contradiction  on  the  other  side.  A  priori, 
it  would  be  supposed  that  so  serious  a  consequence  must  have  been  fully  discussed  by 
both  sides,  if  it  had  entered  into  their  minds.  But  it  is  manifest,  on  the  evidence  on 
both  sides,  that  no  such  right  to  be  acquired  by  the  act  of  the  Plaintiffs  was  made  the 
subject  of  conversation  between  the  parties.  The  only  passage  which  tends  in  that 
direction  is  in  Mr.  Tillott's  affidavit,  in  which  he  says : — 

"  I  deny  that  I  acquiesced  in  such  last  proposal  of  Mr.  Charles  Laws,  and  I  say 
that  I  always  objected  to  the  Plaintiffs  raising  the  said  buildings  above  their  original 
height,  and  at  one  or  more  of  the  said  interviews  I  distinctly  told  the  said  Charles 
Laws  that  if  the  Plaintiffs  should  open  any  additional  lights  in  the  said  building,  the 
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Defendant  would  insist  upon  and  exercise  his  right  of  raising  the  party-wall  to  a 
j^reater  height  than  its  then  existing  height." 

This  at  best  is  ambiguous,  and  is  expressly  contradicted  by  the  witnesses  on  the 
other  side.  When  [10^  I  contrast  this  with  the  reply  given  by  Mr.  Laws,  and  with 
the  acknowledged  facts  of  the  case,  I  feel  convinced  that  this  remark  was  never  said 
in  such  a  manner  as  to  convey  to  the  mind  of  the  Plaintiffs  or  their  agents  the 
meaning  now  sought  to  be  attached  to  it.  The  whole  course  of  proceeding  is  wholly 
inconsistent  with  any  such  meaning  having  been  conveyed  to  the  Plaintiffs.  In  the 
first  place  there  was  the  letter  of  the  5th  of  September  1861 ;  then  four  plans  were 
submitted  before  the  agreement  of  the  4th  of  October  1861 ;  these  plans  shewed  an 
-obvioos  alteration  of  the  ancient  light.  If  the  Defendant  at  that  time  intended  to 
obtain  an  advanb^  not  then  possessed  by  him,  and  to  derive  it  by  reason  of  the  acts 
which  the  Plaintim  might  be  induced  to  perform,  it  was  incumbent  on  him  to  express 
this  to  the  Plaintiffs  in  such  a  manner  as  that  it  could  not  be  misunderstood.  The 
Plaintiffs  would  have  been  obviously  devoid  of  sense  to  have  laid  out  a  large  sum  of 
money  for  the  purpose  of  depriving  themselves  of  an  easement  of  great  value,  which 
was  then  to  become  unavailable.  They  would  be  spending  much  money  to  deprive 
themselves  of  a  right,  with  a  doubtful  chance  of  regaining  that  right  by  spending  as 
much  more  to  undo  all  that  they  had  done.  It  is  impossible  to  impute  to  a  reasoning 
being  such  an  intention.  It  is  manifest,  therefore,  that  the  Plaintiflb  did  not  so 
understand  it,  and  that  they  believed  that  they  had  the  Defendant's  sanction  for 
doine  what  they  did. 

Not  merely  is  this  so,  but  the  conduct  of  Mr.  Tillott  throughout  is  inconsistent 
with  a  notice  of  such  an  intention  as  is  now  asserted  having  been  given.  What  was 
the  ose  of  limiting  the  height  of  the  buildings  to  the  line  of  light,  if  the  Defendant 
acquired  the  right  of  stopping  them  all  whenever  he  choose,  by  raising  the  eastern  end 
of  the  party-wall  to  forty  feet  ? 

p.10]  It  is  obvious  that  it  was  wholly  immaterial  to  the  Defendant  whether  the 
Plaintiffs  did  or  did  not  interfere  with  the  line  of  light,  if  he  intended  to  build  a  wall 
forty  feet  higher  and  if  this  were  known.  The  evidence  shews  a  plain  case  of  dealing 
on  both  sides.  Here  the  Plaintiffs  are  applying  to  the  Defendant  for  leave  to  improve, 
then  there  is  a  meeting  of  the  surveyors,  a  discussion  as  to  the  plan,  the  plan  is 
settled  and  executed  under  the  inspection  of  Tillott  the  Defendant's  surveyor,  the 
«xi8tiDg  rights  are  preserved,  and  none  on  the  Defendant's  side  are  to  be  affected 
thereby.  All  this  would  be  wholly  useless  if  the  Defendant  not  only  did  not  secure 
the  Plaintiffs'  rights,  but  actually  thereby  acquired  a  right  of  forfeiting  them  all. 
After  this,  can  a  Defendant  come  into  CJourt  and  say,  "  It  is  true  I  did  not  explain 
this  myself  to  the  Plaintiffs,  nor  did  my  solicitor,  but  still  it  was  casually  and 
as  it  were  accidentally  mentioned  by  my  surveyor,  in  conversation  with  the  surveyor 
on  the  other  side,  and  therefore,  though  he  did  not  so  understand  it,  still  I  am 
«ntitled  to  enforce  it  as  my  strict  legal  right  ] " 

One  of  two  things  is  certain,  either  the  Defendant,  when  he  appointed  Tillott  to 
oommunicate  with  Laws  and  entered  into  the  agreement  of  October  1861,  and  when 
the  works  were  going  on,  intended  to  make  use  of  a  power,  to  be  acquired  by  the 
Plaintiffs'  act,  to  derive  an  advantage  which  he  did  not  otherwise  possess,  or  he  did 
not  so  intend.  If  he  did  so  intend,  it  was  his  bounden  duty  to  make  that  intention 
40  clear  and  distinct  to  the  Plaintiffs  that  it  could  not  be  misunderstood.  If  he  did 
not  so  intend  at  that  time,  then  the  agreement  and  the  acts  of  the  parties  shew  that 
the  rights  of  both  parties  were  to  be  left  unaltered,  and  that  neither  was  to  acquire 
any  advantage  over  the  other,  by  reason  of  the  works  then  contemplated. 

[Ill]  The  way  Lord  Eldon  puts  the  case  in  Dunn  v.  Spurrier  (7  Ves.  235)  is 
this : — "  I  fully  subscribe  to  the  doctrine  of  the  cases  that  have  been  cited,  that  this 
<k>art  will  not  permit  a  man,  knowingly  though  but  passively,  to  encourage  another 
to  lay  out  money  under  an  erroneous  opinion  of  title ;  and  the  circumstance  of 
looking  on  is,  in  many  cases,  as  strong  as  using  terms  of  encouragement ;  a  lessor 
knowing  and  permitting  those  acts  which  the  lessee  would  not  have  done,  and  the 
other  must  conceive  he  would  not  have  done  but  upon  an  expectation  that  the  lessor 
would  not  throw  an  objection  in  the  way  of  his  enjoyment." 

This  case,  I  think,  comes  strictly  within  the  rule  so  laid  down,  and  that  the 
Plaintifis  are  accordingly  entitled  to  a  perpetual  injunction  against  the  Defendant 
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[HI]    Mease  King  v.  Wabben.    Jan.  13,  1863. 

A  voluntary  settlement  in  favor  of  several  persons  contained  a  power  aathorizing  th» 
tenant  for  life  (a  volunteer)  to  revoke  the  trusts  of  the  propertv  and  again  resettle 
the  same  upon  such  trusts  as  to  her  should  seem  meet.  Held,  that  this  general 
power  coula  not  be  controlled,  and  that  an  appointment  of  the  propertv  to  nerself 
absolutely,  to  the  exclusion  of  the  other  persons  entitled  under  tne  settlement,  was- 
a  good  execution  of  die  power. 

In  1841  John  Clitsome  executed  a  voluntary  settlement  of  certain  sums  presently- 
mentioned,  which  he  vested  in  trustees.  This  settlement  recited  that  he  was  desirous 
of  making  a  settlement  of  the  sums  after  mentioned,  in  trust  for  himself  for  life,  and 
after  his  decease,  in  trust  for  the  benefit  of  his  niece  Clara  Catherine  Warren,  and  of 
his  sisters  (ktherine  Clitsome,  Susannah  Elisabeth  Clitsome  and  Harriet  Warren,  and 
his  great-nieces  Jessie  Louisa  Warren,  Catherine  Emily  [112^  Warry  and  Florenofr 
Annette  Allen,  and  of  John  Woolcott  Warren  in  manner  Uierem  mentioned. 

It  then  proceeded  to  declare  the  trusts,  subject  to  his  life-estate ;  by  which  two 
sums  of  £2000  and  £2000,  part  of  the  funds,  were  to  be  held  on  certain  trusts,  and 
the  deed  proceeded  as  follows : — ^And  as  to  one  or  the  first  moiety  of  and  in  the 
residue  of  the  sum  of  £14,350,  and  one  moiety  of  the  sums  of  £1600  and  £600 
(thereini^ter  called  the  residuary  trust  moneys,  stocks,  funds  and  securities),  in  trust 
to  pay  one-third  of  the  annual  income  thereof  to  each  of  them  the  said  C.  Clitsome 
[since  deceased]  and  S.  E.  Clitsome  [since  deceased],  for  their  respective  lives,  and 
subject  thereto,  to  pay  the  annual  income  thereof  to  his  niece  C.  C.  Warren  during^ 
her  life,  if  she  should  so  long  continue  unmarried ;  and  in  case  of  her  marriage,  to  be 
paid  to  her  for  her  separate  use,  and  in  the  event  of  her  marrying  and  afterwards 
becoming  a  widow,  the  capital  to  be  in  trust  for  her  C.  C.  Warren  absolutely.  But 
in  case  C.  C.  Warren  should  marry  and  afterwards  die  in  her  husband's  lifetime,  or 
should  not  marry  at  all,  then  the  capital  to  be  held  by  the  said  trustees  for  the 
benefit  of  such  person  or  persons  as  C.  C.  Warren  by  her  will  or  codicil  should  appoint,, 
and  in  default  of  appointment  and  in  case  of  her  marriage,  in  trust  for  her  children,, 
in  equal  shares,  to  be  vested  interests  at  twenty-one  as  to  sons  and  at  that  age  or 
marriage  as  to  daughters,  and  in  default  of  appointment  and  in  case  the  Defendant 
G.  C.  Warren  should  not  marry,  upon  such  trusts  for  the  benefit  of  the  settlor's  three 
great-nieces  as  should  correspond  with  the  trusts  of  the  first-mentioned  sum  of  £2000. 

And  as  to  the  other  or  second  and  remaining  moiety  of  and  in  the  residue  of  the  said 
sum  of  £14,360,  and  [113]  of  and  in  the  said  sums  of  £1600  and  £600,  in  trust  to 
pay  one-third  of  the  annual  income  thereof  to  each  of  them  the  said  C.  Clitsome  (since 
deceased)  and  S.  E.  Clitsome  (since  deceased)  for  their  respective  lives,  and  subject 
thereto,  to  pay  the  annual  income  thereof  to  C.  C.  Warren  during  her  life  for  her 
separate  use.  And  after  the  decease  of  C.  C.  Warren,  in  trust  for  her  child  or 
children  as  she  should  by  will  or  codicil  appoint,  and  in  default  of  appointment,  for- 
her  children  equally.  But  in  case  there  should  be  no  child  of  C.  C.  Warren  who 
should  acquire  a  vested  interest,  then  the  said  trust  fund  should  be  held  in  trust  for 
such  person  or  persons  as  C.  C.  Warren  by  will  or  codicil  should  appoint,  and  in 
defau^  of  appointment,  upon  such  trusts  for  the  benefit  of  the  settlors  three  great- 
nieces  as  should  correspond  with  the  trusts  of  the  first-mentioned  sum  of  £2000. 

The  settlement  contained  a  power  for  C.  C.  Warren  (after  the  decease  of  the 
settlor),  she  being  then  not  married,  with  the  consent  in  writing  of  her  father  and 
mother  (J.  W.  Warren  and  Harriet  his  wife),  or  of  either  of  them,  by  any  deed  or 
deeds  by  her,  C.  C.  Warren,  duly  executed,  with  or  without  power  of  revocation  and 
new  appointment,  to  revoke  and  make  void  all  and  every  or  any  of  the  trusts,  powers,, 
provisoes,  agreements  and  declarations  thereinbefore  contained  and  declared  of  the 
second  moiety  of  the  said  residuary  trust  moneys  (except  the  trusts  for  the  benefit  of 
the  settlor's  two  sisters),  and  by  the  same  deed  to  declare,  limit  and  appoint  any  other 
trusts,  powers,  &c.,  in  the  place  of  the  trusts,  powers,  &c.,  so  revoked,  for  the  benefit  of 
any  person  or  persons  whomsoever  as  to  her  should  seem  meet. 

The  settlement  also  contained  a  second  power  for  C.  C.  Warren,  in  case  she  should 
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survive  the  settlor  and  [114]  attain  the  age  of  forty-five  years,  or  be  then  unmarried 
or  a  widow,  by  any  deec^  by  her  duly  executed,  to  revoke  and  make  void  all  or  any  of 
the  trusts,  powers,  provisoes,  agreements  and  declarations  thereinbefore  expressed  or 
contained  of  or  concerning  the  said  residuary  trust  moneys  (except  the  trusts  for  the 
benefit  of  the  sisters),  ana  again  to  resettle  the  same  or  any  part  or  parts  thereof,  upon 
such  trusts,  to  and  for  such  intents  and  purposes,  and  with,  under  and  subject  to  such 
powers,  provisoes,  agreements  and  declarationB  as  to  her  should  seem  meet. 

The  settlor,  J.  Oitsome,  died  in  1843.  His  two  siBters  died,  respectively,  in  1845 
and  1856. 

In  January  1862  C.  C.  Warren  attained  the  age  of  forty-five  years,  and  she  was 
still  anmarriea. 

By  a  deed-poll,  dated  in  August  1862,  C.  C.  Warren,  in  execution  of  her  second 
power  of  revocation,  revoked  all  the  trusts,  &&,  of  the  deed  of  1841,  which  preceded 
the  power,  and  she  declared  that  all  the  residuary  moneys,  &c.,  should  thenceforth  be 
held  in  trust  for  herself,  for  her  own  use  and  benefit,  but  so  that,  in  the  event  of  her 
marrying,  it  nught  be  held  for  her  separate  use. 

C.  C.  Warren  having  thereupon  required  the  trustees  to  pay  over  the  fund  to  her, 
this  special  case  was  framed  for  the  opinion  of  the  Court  on  the  following  points : — 
Pirst.  Whether  the  second  power  extended  to  the  entirety  of  the  funds ;  and  secondly, 
whether  C.  C.  Warreo  was  entitled  to  appoint  the  funds  to  herself  absolutely,  and  to 
require  a  transfer  of  them,  or  was  bound  to  make  a  resettlement  in  favor  of  the  three 
great-nieces. 

rilSl  Mr.  Marten,  for  the  Plaintifis,  the  trustees. 

Mr.  Selwyn  and  Mr.  F.  Webb,  for  C.  C.  Warren.  This  appointment  is  authorized 
by  the  power.  This  is  the  case  of  a  mere  voluntary  settlement,  and  not,  as  in  Bristow 
T.  JVarde  (2  Yes.  jun.  336),  a  question  arising  on  marriage  articles,  executory  in  their 
nature,  and  which  had  been  followed  by  a  settlement  correcting  the  unlimited  nature 
of  the  power  given  to  the  husband.     In  that  case,  the  only  object  was  to  secure  a 

frovision  for  the  wife  and  the  isaue  of  the  marriage :  it  establishes  no  general  rule. 
D  a  recent  case,  Peooer  v.  Hassel  (1  John.  &  H.  341),  the  same  attempt  was  made  to 
eat  down  a  general  power  of  appointment  given  to  a  husband.  There,  under  a  settle- 
ment of  the  wife's  estate,  a  general  power  to  appoint  to  any  person  or  persons  was 
given  to  the  husband,  if  there  should  be  children  surviving  both  parents,  before  the 
nmitation  to  children ;  a  power  in  the  same  words  was  given  to  the  wife  in  default  of 
such  children.  Sir  W.  P.  Wood  held  that  the  words  being  plain,  the  husband's 
general  power  could  not  be  limited. 

In  this  case  the  power  is  absolute  and  unlimited,  and  there  is  nothing  which  says 
that  in  the  resettlement  C.  C.  Warren  is  to  be  excluded.  But  if  the  power  be  limits, 
what  are  the  limits  and  who  are  the  persons  in  whose  favor  it  is  incumbent  on  the 
donee  of  the  power  to  appoint  the  property  1 

Mr.  Baggallay  and  Mr.  Townsend,  for  the  three  great-nieces.  The  whole  intent 
and  object  of  this  settlement  and  of  the  settlor  was  to  provide  for  the  various 
members  of  his  family  whom  he  named,  and  that  is  expressly  recited.  It  is  incon- 
ceivable that,  with  such  [116]  an  intention,  the  settlor  should  give  the  niece  the 
power  of  wholly  destroying  it  and  taking  the  property  absolutely.  The  authorities 
shew  that  such  a  power  of  appointment  is  not  general,  but  that  it  is  confined  to  the 
objects  of  the  settlor's  trusts ;  Bristow  v.  fFam  (1  Ves.  jun.  347).  Bv  the  second 
power  she  must  "  again  resettle  the  same ; "  then  in  whose  favor  1  plainly  in  favor  of 
the  objects  of  the  settlement  and  of  the  settlor's  bounty.  The  two  powers  when 
contrasted  aro  in  &ivor  of  that  construction.  Under  the  first,  which  related  only  to  a 
moiety,  she  might,  with  the  consent  of  her  father  and  mother,  appoint  "for  the 
benefit  of  any  person  or  persons  whomsoever;"  but  these  words  were  purposely 
omitted  in  the  second  power,  and  under  this,  she  is  bound  to  make  a  resettlement. 
An  appointment  in  her  own  favor  is  not  a  resettlement,  on  other  trusts,  intents  and 
purposes,  and  subject  to  other  powers,  provisoes,  &c.  A  resettlement  contemplates  a 
more  extended  alteration  in  the  same  trusts,  some  elaboration  of  details,  and  not  a 
single  appointment  in  favor  of  one  individual  absolutely. 

Thk  Master  of  the  Bolls  [Sir  John  Komilly].  I  concur  in  the  argument  in 
favor  of  the  appointment,  and  1  think  that  it  is  scarcely  possible  to  raise  the 
question. 
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Here  a  power  is  given  to  this  lady  in  case  she  survived  the  settlor  and  attained 
forty-five  (which  is  a  condition  precedent  and  has  been  performed),  to  revoke  all  the 
trusts,  &c,  of  the  deed  of  1841,  and  to  resettle  the  property  upon  such  trusts  "as  to 
her  should  seem  meet."  It  seems  meet  to  her  to  appoint  it  to  herself,  and  [1171  sh» 
revokes  the  existing  trusts  and  appoints  it  to  herself  accordingly.  It  is  impossible  to- 
say  that  this  is  not  within  the  power.  If  every  other  species  of  limitation  and  trost- 
is  within  it,  why  is  she  to  exclude  herself] 

The  argument  used  against  this  execution  of  the  second  power  of  revocation  might- 
be  equally  applied  to  the  first,  by  which  she  might  appoint  "  for  the  benefit  of  any 
person  or  persons  whomsoever."  The  Court  would  be  making  a  new  settlement  if  it- 
introduced  arbitrarily  some  limit  in  this  general  power.  The  scope  of  the  instrument 
also  seems  to  me  to  shew  that  what  is  expressed  was  purposely  intended. 

I  must  declare  accordingly. 

[117]    Laurie  v.  Crush.    Jan.  17,  1863. 

[S.  C.  7  L.  T.  662 ;  9  Jur.  (N.  S.)  453 ;  11  W.  R.  275 ;  1  N.  R.  255. 
Overruled,  Eyre  v.  Brett,  1865,  34  Beav.  441.] 

A  sole  Plaintiff  died,  having  devised  the  estate,  which  was  the  subject  of  the  suit. 
Held,  that  the  devisee  was  not  entitled  to  the  common  order  to  revive  under  th» 
15  &  16  Vict.  c.  86,  s.  52. 

This  was  a  motion,  under  the  15  &  16  Vict.  c.  86,  s.  52,  for  an  order  to  revive  th& 
suit  under  the  following  circumstances: — ^This  was  a  mortgagees'  suit  and  waa. 
instituted  in  1859,  and  a  decree  obtained  in  August  in  the  same  year.  In  December 
1861  the  Plaintiff,  Sir  Peter  Laurie,  died,  having  devised  the  mortgaged  estate  to  hia 
nephew,  Northall  Laurie. 

Mr.  6.  N.  Colt,  for  the  devisee,  in  support  of  the  application,  said  there  was  a- 
difference  of  opinion  in  the  other  Courts  as  to  whether  sucb  an  order  was,  under  these 
circumstances,  proper,  or  whether  a  bill  must  be  filed.  That  the  Vice-Chaucellor 
Wood  in  Dendy  v.  Bendy  (5  W.  R  221),  and  the  Vice-Chancellor  Kindersley  in  Wil- 
I118]-liams  V.  Williams  (9  W.  B.  296),  had  held  that  the  Act  did  not  apply,  and  that 
an  original  bill  in  the  nature  of  a  bill  of  revivor  and  supplement  was  necessary. 
But  the  Vice-Chancellor  Stuart,  in  Jackson  v.  Ward  (1  Giff.  30),  held  that  the  fifty- 
second  section  of  the  Act  was  applicable  to  every  case  where  there  had  been  a- 
transmission  of  interest  by  the  death  of  a  Plaintiff  or  Defendant  in  a  suit. 

The  Master  of  the  Rolls  [Eir  John  Romilly].  I  must  follow  the  majority  of 
the  decisions.  Vice-Chancellor  Kindersley  and  Vioe-Chancellor  Wood  seem  to  have 
considered  the  point  very  carefully,  and  it  is  desirable  that  the  practice  should,  aa 
much  as  possible,  be  uniform. 


[118]    Hales  v.  Cox.    Jan.  21,  26,  1863. 

[S.  C.  8  L.  T.  134 ;  11  W.  R.  331 ;  1  N.  R.  344.] 

A.  B.  executed  a  voluntary  settlement  of  real  estate  to  uses  in  favor  of  his  four 
children,  and  he  covenanted  that  the  estate  should  remain  to  those  uses  and  for 
quiet  enjoyment.  A.  B.  afterwards  mortgaged  the  settled  estate  with  his  own 
unsettled  estates  and  died.  Held,  that  the  children  were  entitled  to  throw  the 
mortgages  on  the  unsettled  estate,  and,  as  against  legatees,  to  prove  under  the 
covenants  against  the  settlor's  assets  for  the  damage  they  had  sustained  by  the 
mortgage. 

By  a  voluntary  settlement,  dated  the  28th  of  November  1829,  and  executed 
shortly  before  his  second  marriage,  Thomas  Hales,  in  consideration  of  the  natural 
love  and  affection  which  he  had  and  bore  towards  his  four  children  by  his  first 
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marriftge,  conveyed  certain  hereditaments  to  trustees  upon  trust,  out  of  the  rents,  to 
retain  the  yearly  sum  of  £120  and  apply  it  in  maintaining  and  educating  the  four 
children,  and  to  permit  T.  Hales  to  receive  the  residue  of  the  rents  for  his  life,  and 
after  the  decease  of  T.  Hales,  on  trust  to  stand  seised  of  the  hereditaments  to  the  use 
of  the  four  children  and  their  children.  By  the  same  indenture,  [119]  T.  Hales 
covenanted  with  the  trustees  for  himself,  his  heirs,  executors  and  administrators,  that 
the  hereditaments  should  remain  to  the  aforesaid  uses,  for  quiet  enjojrment  by  the 
trustees  and  for  further  assurance. 

In  1840  Thomas  Harding  Hales,  one  of  the  four  children,  became  bankrupt,  and 
his  father,  T.  Hales,  purchased  his  share  in  the  hereditaments  from  his  assignees, 
which  was  conveyed  to  him  in  April  1841. 

By  certain  indentures,  dated  in  1845  and  1853,  T.  Hales  mortgaged  the  settled 
property,  together  with  other  property,  and  gave  to  the  mortgagees  a  power  of  sale. 
Afterwanls,  in  1857,  Thomas  Hales  conveyed  the  share  he  h»d  purchased  from  his 
son's  assignees  for  the  benefit  of  Thomas  Harding  Hales  and  William  Hales. 

Thomas  Hales  died  in  1860. 

After  his  death,  the  mortgagees,  under  their  power,  sold  the  whole  of  the  mort- 
gaged property  for  JSl  1,148,  and  after  retaining  tne  mortgage  debt  and  interest,  there 
remained  a  surplus  of  £4961  of  the  purchase-money.  The  sum  of  £8026,  Ss. 
represented  the  produce  of  the  real  estate  settled  by  the  deed  of  1829. 

The  Chief  Clerk's  certificate  found  that  the  parties  entitled  under  the  settlement 
of  1829  churned  to  have  their  interest  in  the  settled  property  ezonffl:«ted  from  the 
mortgages,  so  far  as  the  unsettled  property  of  the  testator  was  sufficient  for  that 
purpose,  and  that  they  also  claimed  to  be  entitled,  in  equity,  under  the  covenants 
contained  in  the  indenture  of  1829,  to  prove,  as  specialty  creditors,  against  the  estate 
of  Thomas  Hales,  in  respect  of  the  loss  occasioned  to  them  by  reason  of  his  mortgages. 
They  also  claimed  to  have  that  portion  of  [1201  the  mortgaged  property  which  was 
not  comprised  in  the  settlement  applied,  in  the  first  place,  to  pay  the  mortgages,  so  far 
as  it  would  extend,  so  as  to  leave  the  settled  property  free  and  absolutely  discharged 
from  the  mortgages,  so  far  as  the  same  affected  their  interests  therein. 

The  several  claims  were  submitted  to  the  judgment  of  the  Court. 

Mr.  Lloyd  and  Mr.  Bird,  for  the  Plaintiff,  the  sole  residuary  legatee. 

Mr.  Baggallay  and  Mr.  Roberts,  for  the  executors  and  trustees. 

Mr.  Hothouse  and  Mr.  Rogers,  for  one  of  the  four  children. 

Mr.  Druce,  for  the  assignee. 

Mr.  Lloyd,  in  reply. 

The  Master  or  thb  Boli;s  [Sir  John  Romilly].  The  view  I  take  is  this : — It  is 
dear  that  the  persons  who  take  under  the  voluntary  settlement  would,  as  regards  the 
subsequent  mortgages,  only  take  the  property  subject  to  those  mortgages ;  but  the 
mortgages  ought,  by  marshalling,  to  be  thrown  as  much  as  possible  on  the  unsettled 
property,  so  as  to  liberate  the  settled  property  from  the  mortgage. 

If,  by  these  means,  the  settled  property  will  not  be  altogether  freed  from  the  morfc- 
gi^es,  then  I  think  that  the  persons  wno  are  entitled  to  the  benefit  of  the  cove-[121]- 
nants  for  quiet  enjoyment,  contained  in  the  settlement  of  1829,  have  a  right  to  prove, 
against  the  assets  of  the  settlor,  for  the  amount  to  which  they  have  been  damaged  by 
reason  of  his  subsequentlv  mortgaging  the  settled  property ;  that  is,  after  providing 
for  the  testator's  debts,  they  are  entitled  to  priority  over  the  legatees. 

But  it  appears  that  in  1841  T.  H.  Hales,  one  of  the  four  children,  became  bank- 
rapt  and  his  share  was  sold  to  the  settlor,  who  afterwards  created  the  mortgages.  As 
he  had  then  a  right  to  dispose  of  that  share  as  he  thought  fit,  I  think  that  the  persons 
who  claim  under  the  subsequent  settlement  of  1847  are  not  entitled  to  the  benefit  of 
the  covenants  in  the  deed  of  1829 ;  they  can  only  have  that  to  which  the  testator  was 
entitled  in  1847,  which  is  the  one-fourth  diminished  by  its  proportion  of  the  mortgages. 

Mr.  Hobhouse.  Your  Honor  declares  these  two  principles : — ^That  the  claimants 
under  the  voluntary  settlement  are  entitled,  as  against  the  testator,  his  heirs  and 
devisees,  to  marshal  the  securities,  and  they  are  also  entitled,  as  against  the  legatees, 
to  prove  under  the  covenant. 

The  Master  of  the  Rolt^.    Yes,  as  against  his  assets. 
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[122]    III  re  Kskp's  Will.    Jan.  81,  Fa.  10, 186S. 

The  rule  of  law,  as  laid  down  hv  modem  authorities,  is,  that  the  word  "  surviTors  " 
is  to  be  confined  to  its  literal  signification,  of  surrivors  at  the  period  spoken  of 
bv  the  testator,  in  every  case  where  it  is  possible  to  do  so  without  violating  the 
Clear  meaning  of  the  rest  of  the  wi]L 

The  word  "  survivors  "  of  nieces  construed  "  others,"  in  consequence  of  the  gift  over 
and  of  the  subsequent  part  of  the  will  referring  to  the  "  issue  "  of  a  deceased  niece 
partioipatingin  an  accrued  share. 

The  case  of  JFUmot  v.  WUmot  (8  Ves.  10)  is  not  overruled  by  WinierkM  v.  Crawford 
(1  Euss.  &  Myl.  407). 

The  testator,  by  his  will  made  in  1834,  gave  his  residuary  estate  to  trustees,  upon 
trusts  which  he  declared  in  the  words  following  : — 

"In  trust,  as  to  the  ten  eleventh  parts,  thereof  for  all  and  every  my  nieces," 
Jane  Barton  and  nine  others  (naming  them),  "  during  their  respective  lives  in  equal 
shares,"  but  for  their  separate  use;  "and  after  the  decease  of  each  of  my  said 
nieces,  my  trustees  shall  stand  possessed  of  the  share  to  which  the  niece  so  dving 
shall  become  entitled  during  her  life,  as  aforesaid,  in  trust  for  all  and  every  her  children, 
who  being  a  son  or  sons  shall  attain  twenty-one,  or  being  a  daughter  or  daughters 
shall  attain  that  age  or  previously  marry,  to  be  divided  between  the  said  children, 
if  more  than  one,  in  equal  shares,  and  if  but  one,  the  whole  to  be  in  trust  for  that 
one  child.  And  in  case  and  so  often  as  any  of  my  said  nieces  shall  die  without  leaving 
any  child  who  shall  become  entitled  under  the  trusts  aforesaid,  then  and  in  every 
such  case,  and  so  often  as  the  same  shall  happen,  my  said  trustees  shall  stand  possessed 
of  the  share  to  which  such  niece  for  the  time  being  dying  without  leaving  such 
child,  as  aforesaid,  shall  become  entitled  during  her  life,  as  well  originally  under  the 
trusts  aforesaid,  as  by  survivorship  under  this  present  clause,  in  trust /or  the  survivors 
or  survivor  of  my  seud  nieees  during  her  or  their  respective  life  or  lives,  and  in  equal 
shares,  if  more  than  one,"  but  tor  their  separate  use ;  and  after  the  decease  of  each 
of  stuh  survivors,  my  trustees  shall  be  possessed  of  the  accruing  share  to  which  such 
survivor  for  the  time  being  shall  [123]  become  entitled  for  her  life  under  the  trusts 
aforesaid,  in  trust  for  all  and  every  her  children  and  child,  who,  being  a  son  or 
sons,  shall  attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  shall 
attain  that  age  or  previously  marry,  to  be  divided  amongst  the  said  children,  if  more 
than  one,  in  equal  shares,  and  if  but  one,  the  whole  to  be  in  trust  for  that  one  or 
only  child.  And  in  case  all  my  said  nieces  should  die  without  leaving  any  child 
who  shall  become  entitled  to  the  said  trust  moneys  and  premises,  under  the  trusts 
aforesaid,  then  my  trustees  shall  stand  possessed  of  the  same,  and  the  interest,  divi- 
dends and  annual  produce  thereof,  in  trust  for  the  person  who  would  have  been  entitled 
to  my  personal  estate  at  my  decease  if  I  had  died  intestate." 

The  will  then  contained  provisions  for  the  application  of  the  income  of  a  share  to 
which  any  niece  would  be  entitled  for  her  maintenance  and  for  raising  any  part  not 
exceeding  one-half  of  the  presumptive  share  of  such  niece  for  her  advancement. 

The  trusts  of  the  remaining  one-eleventh  share  of  the  residuary  estate  were 
declared  as  follows : — "  And  my  will  is,  that  my  said  trustees  shall  stand  possessed  of 
the  remaining  one^leventh  part  of  my  said  residuary  estate,  in  trust  for  Edward  Tubb 
during  his  life,  and  after  his  decease,  in  trust  for  all  and  every  the  children  of  my  late 
niece  Sarah  Tubb,  deceased,  by  her  husband  the  said  Edward  Tubb,  who  being  a  son 
or  sons  shall  attain  twenty-one,  or  being  a  daughter  or  daughters  shall  attain  that  age 
or  previously  marry,  to  be  divided  between  them,  if  more  than  one,  in  equal  shares, 
ana  if  but  one,  then  the  whole  to  be  in  trust  for  that  one.  And  in  case  there  shall  be 
no  such  child  who  shall  live  to  become  entitled,  then  my  trustees  shall  stand  possessed 
[124]  of  the  same,  in  trust  for  my  said  other  nieces  and  their  issue,  or  of  my  next  of 
kin,  in  the  same  manner  as  is  before  bv  me  provided  with  regard  to  their  original 
shares.  And  it  is  my  will  that,  notwithstanding  anything  before  to  the  contrary,  the 
children  of  my  nieco  Sarah  Tubb  shall  be  entitled  to  share  in  the  division  of  any  of 
the  share  and  shares  before  provided  for  my  said  other  nieces,  which  may  happen  to 
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&ocrae  by  survironhip,  and  in  such  division  to  take  amongst  the  whole  of  them  the 
game  share  as  a  niax  or  the  issue  of  a  deceased  niece  would  be  entitled  to  receive.  And 
my  will  is,  that  my  said  trustees  shall  have  the  same  powers  as  to  maintenance  and 
advancement  of  the  ohildi'en  of  my  said  deceased  niece  Sarah  Tubb  as  are  provided 
for  the  children  of  my  said  other  nieces." 
The  testator  died  in  1856. 

Prior  to  August  1861  six  of  the  ten  nieces  and  Edward  Tubb  had  died  leaving 
children. 

Jane  Barton  (whose  share  was  now  in  controversy  and  had  been  paid  into  Court), 
died  in  August  1861  a  spinster.     Three  of  the  nieces  were  still  living. 

The  question  was,  whether  the  word  "survivors"  was  to  be  read  "others,"  so  as 
to  let  in  the  children  of  those  who  had  predeceased  Jane  Barton  to  participate  in  her 
share  (£2034  consols). 

Mr.  J.  H.  Palmer  and  Mr.  Dewsnap,  for  the  four  Petitioners,  who  were  children 
of  nieces  who  had  predeceased  Jane  Barton.  The  gift  over  to  the  next  of  kiu,  if  all 
the  nieces  should  die  without  leaving  any  child,  shews  that  by  the  word  "  survivors  " 
the  testator  meant  "others."  The  effect  of  holding  otherwise  [126]  would  be  to 
exclude  the  children  of  the  niece  who  predeceased  one  dying  without  issue,  and  yet 
the  gift  over  would  not  take  effect  It  is  clear  from  the  limitations  of  the  last 
eleventh  share  that  the  testator  intended  that  the  issue  of  a  deceased  niece  should 
participate.  They  referred  to  Jarman  on  WilU  (vol  2,  p.  587  (2d  edit.) ) ;  Lowe  v.  Land 
<6  L.  J.  (Ch.)  234);  LeenuHg  v.  SherraU  (2  Hare,  14);  HoUand  v.  AUsop  (29  Beav. 
498);  HatolMU  v.  Hamerlm  (16  Sim.  410,  421);  SnUtk  v.  O^wme  (6  H.  of  L.  Gas. 
393). 

Mr.  Hobhouse,  for  the  other  persons  in  the  same  interest  as  the  Petitioners.  It 
is  one  of  the  commonest  errors  in  wills  to  use  the  word  "  survivors "  for  "  others." 
Here  the  testator  was  most  anxious  to  put  the  various  stocks  of  his  eleven  nieces  on 
an  equality ;  the  fact  of  one  being  dead  created  a  difficulty  in  framing  a  gift  contained 
in  one  clause.  The  gift  over  in  mass  shews  that  no  part  was  to  go  over  while  there 
existed  children  of  any  niece,  for  otherwise  there  would  be  an  intestacy,  for  it  could 
not  eo  to  the  stocks  whose  mother  predeceased  the  one  dying  without  children,  nor 
«ou]a  it  pass  under  the  ultimate  limitation,  because  the  event  nad  not  happened.  The 
case  is  governed  hyfFUmot  v.  fFilmot  (8  Ves.  10). 

Mr.  Dunning,  for  the  children  of  nieces  and  for  Sarah  Trimmer,  one  of  the  three 
nieces  still  living. 

Mr.  Southgate  and  Mr.  Dickinson,  for  nieces  who  were  still  living.  The  word 
"survivors"  must,  according  to  the  modern  doctrine,  be  strictly  construed,  as  in 
fFinterton  v.  Orawfwd  (1  Buss.  &  Myl.  407).  Here  ten-elevenths  and  not  the  whole 
is  given  to  the  nieces  for  life,  and  the  [126]  gift  over  being  to  the  next  of  kin  is  the 
same  as  an  intestacy,  and  as  if  that  limitation  had  been  omitted ;  AHon.  v.  Brooks 
(7  Sim.  204). 

The  Master  of  the  Bolls.  My  impression  is  very  strong  that  the  gift  over 
and  the  reference  to  the  share  of  Sarah  Tubb's  children  shew  that  "  survivors  "  must 
be  construed  "others."  The  testator  there  speaks  "of  a  niece  or  the  issue  of  a 
deceased  niece  "  being  entitled  to  an  accrued  share,  and  such  issue  could  only  take  by 
"  survivors  "  being  construed  "  others." 

Feb.  10.  The  Master  of  the  Boixs  [Sir  John  Bomilly].  The  question  which 
arises  on  the  construction  of  this  will  is  that  which  has  so  often  come  before  the 
Court)  viz.,  whether  the  word  "survivors  "  is  to  be  read  "  others."  There  is  no  question 
but  that  the  rule  of  law,  as  laid  down  bv  modern  authorities,  is,  that  the  word 
"  survivors "  is  to  be  confined  to  its  literal  signification  of  survivors  at  the  period 
spoken  of  by  the  testator,  in  every  case  where  it  is  possible  to  do  so  without  violating 
the  clear  meaning  of  the  rest  of  the  will,  and  that  the  burthen  of  proof  lies  on  those 
who  contend,  for  a  different  construction,  to  shew,  from  the  words  of  the  will,  taken 
together,  that  the  true  meaning  of  the  word,  as  used  by  the  testator,  is  "  others,"  and 
not "  survivors." 

The  words  of  the  will  are  these  [see  ante,  p.  122].  I  think  that  the  gift  over  here, 
coupled  with  what  is  [127]  afterwards  stated  in  the  will,  requires  that  in  this  case  the 
word  "  survivors  "  should  be  read  "  others," 
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This  matter  came  before  Lord  Eldon  in  Wilmot  v.  WUmat  (8  Ves.  11),  in  a  will 
where  a  similar  gift  over  occurred,  in  which  Lord  Eldon  observed : — "  It  most  be 
argued  that  the  wordj '  surviving '  means  the  same  as  '  other '  or  living  at  the  age 
aforesaid.  In  the  clause  in  which  the  gift  over  is  made,  it  was  never  meant  that  any 
portion  should  be  taken.  It  was  to  be  either  the  whole  or  none.  There  is  a  number 
of  authorities  for  construing  the  word  '  surviving '  to  mean  '  other.'  I  think  thej  are 
right  in  contending  that  this  vested." 

This  applies  strictly  to  the  present  case ;  here  the  gift  over  is  not  to  take  effect 
unless  all  his  nieces  die  without  leaving  any  child.  Unless,  therefore,  the  word 
"  survivors  "  is  to  be  read  "  others  "  this  result  must  follow : — In  the  event  of  two  or 
three  nieces  dying  without  leaving  a  child,  their  shares  would  be  undisposed  of  by  the 
testator's  will. 

It  is  endeavoured  to  get  over  the  effect  of  this,  first,  by  pointing  out  that  the  gift 
over  is  to  the  testator's  next  of  kin  according  to  the  Statute  of  Distributions,  and  that, 
consequently,  the  identical  persons  would  tiSce  the  shares  lapsed  by  the  death  of  the 
niece  without  children,  as  those  who  would  take  the  whole  in  case  the  gift  over  took 
effect.  But  I  am  of  opinion  that  this  circumstance  cannot  properly  affect  the  con- 
struction to  be  placed  on  the  testator's  will.  It  would  be  much  too  fine  a  distinction 
to  hold,  that  if  the  gift  over  had  been  to  A.  B.  absolutely,  the  word  "  survimrt "  must 
be  read  "  others;"  but  that  it  is  not  to  have  the  same  meaning,  if  the  legatees  in  the 
gift  over  are  the  next  of  [128]  kin.  It  would,  in  my  opinion,  be  a  very  unusual 
mode  of  construing  a  will  so  to  hold,  and  if  it  became  prevalent,  would  fritter  away 
established  principles  of  construction. 

The  other  ground  which  is  relied  on  and  urged  as  an  argument  for  the  strict 
reading  of  the  word  "  survivors "  is,  that  the  case  of  Wilmot  v.  iFilmot  is  not  now  to 
be  relied  upon,  by  reason  that  the  matter  was  fully  considered  and  otherwise  decided 
by  Sir  John  Leach  in  the  case  of  Wintertm  v.  Orcewfurd  (1  B.  &  M.  411),  where  he 
observes : — "  In  order  to  effectuate  the  intention  of  the  testator,  the  Court  sometimes 
gives  to  the  word  'survivors'  the  sense  of  'others.'  Here  the  expressions  of  the 
testator  are  too  precise  to  impute  to  him  such  an  intention,  and  the  survivors  are  to 
take  as  tenants  in  common  for  life,  for  their  separate  use,  which  is  wholly  incon- 
sistent with  the  notion  that  the  testator  meant  that  the  children  of  a  deceased 
daughter  should,  as  to  this  third  share,  stand  in  the  place  of  their  parent.  It  is  true 
that  in  the  gift  over,  after  the  death  of  the  surviving  daughter,  to  the  children  of  the 
survivors  or  survivor,  the  words  '  survivors  or  survivor '  may  receive  a  more  enlarged 
meaning.  The  intention  of  the  testator  appears  to  have  been  that  no  part  of  his  real 
estate  should  go  over  to  his  nephews,  except  in  the  event  of  the  failure  of  issue  of  all 
his  three  daughters,  and  this  intention  would  be  defeated  if,  upon  the  death  of  Lady 
Winterton  without  issue,  which  is  stated  to  be  a  probable  event,  the  children  of  the 
deceased  sister  were  excluded.  The  question  cannot,  however,  be  decided  during 
Lady  Winterton's  life,  and  all  that  can  now  be  done  is,  to  declare  that  Lady  Winterton 
is  entitled  for  life,  to  her  separate  use,  to  the  one-third  share  of  the  [129]  real  estate, 
which  by  the  will  was  given  to  her  sister  Louisa  Moreton." 

A  careful  consideration  of  the  cases  leads  me  to  an  opposite  conclusion  ;  I  think 
that  the  case  of  WilmU  v.  WilmU  is  not  overruled  by  Wmteiion  v.  Crawfwrd,  and  that 
if  they  cannot  subsist  together,  that  the  case  of  fFinierton  v.  Crawfurd  cannot  be  relied 
upon.  It  may  be  doubted  whether,  in  that  case,  it  was  intended  to  decide  this 
question ;  for  it  is  to  be  remarked  that  Sir  John  Leach  stated  that  he  considered' the 
question  arising  on  the  gift  over  was  not  then  ripe  for  decision,  and  the  case  of  fFilmot 
V.  Wilmot  was  not  brought  to  his  attention ;  and  in  addition  to  which,  if  it  be  con- 
sidered as  determining  this  matter,  it  has  been  questioned,  or  at  least  it  has  certainly 
not  been  followed  in  later  cases,  of  which  Smith  v.  Osborne  (6  H.  of  L.  Cas.  375), 
Hawkins  v.  Hamerton  (16  Sim.  410),  may  be  cited  as  examples.  I  also,  in  the  case  of 
Holland  v.  AlUop  (29  Beav.  498),  where  I  considered  the  authorities  on  this  point, 
thought  myself  bound  by  the  later  authorities,  and  I  was  compelled  to  disregard  the 
decision  of  Sir  John  Leach  in  Winterton  v.  Crawfurd,  and  to  follow  the  principle  laid 
down  by  Lord  Eldon  in  Wilmot  v.  Wilmot. 

There  is,  besides  the  gift  over,  another  circumstance  in  this  will  which  confirms  me 
in  the  view  I  take  of  the  construction  to  be  put  on  the  word  "  survivors  "  in  this  will ; 
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and  tbia  is  the  manner  in  which  the  testator  disposes  of  the  remaining  one-eleventb 
share  in  his  residuary  estate.  Here  the  words  "or  the  issue  of  a  deceased  niece  "  plainly 
shew  that  he  considered  that  the  issue  of  a  deceased  niece  might,  in  some  event,  take 
a  [130^  part  of  an  accruing  share.  But  to  enable  the  children  of  a  deceased  niece  to 
do  so,  It  is  obvious  that  the  word  "survivors "  must  be  read  "  others;  "  for  if  one  niece 
died  first  leaving  children,  and  then  a  second  niece  died  leaving  no  issue,  if  the  word 
"  survivors "  is  to  be  construed  strictly,  the  child  of  the  deceased  niece  could  take 
nothing,  while  the  children  of  a  surviving  niece  obviously  took  nothing  while  their 
mother  was  alive. 

In  every  view  of  this  will,  therefore,  adhering  rigidly  to  the  rule  that  the  word 
"turrivors'  is  to  be  construed  strictly,  when  it  is  possible  to  do  so,  I  am  of  opinion  it 
is  not  possible  to  do  so  here,  and  that  the  testator  has  plainly  expressed  his  opinion 
that  the  word  "survivors  "  here  means  "  the  other  nieces,"  amongst  whom  he  had  divided 
the  ten-elevenths  of  his  residue. 

I  will  make  a  declaration  accordingly. 

[130]    Gibbons  v.  Snape.    Feh.  10,  1863. 

[Affirmed,  1  De  G.  J.  &  S.  621 ;  46  E.  R.  246 ;  33  L.  J.  Ch.  103 ;  9  L.  T.  132  ;  9  Jur. 
(^^  S.)  1096;  11  W.  R.  1087.     Followed,  Green  v.  Patersm,  1886,  32  Ch.  D.  95.] 

In  this  case,  The  Master  of  the  Bolls,  adhering  to  his  decision  in  Honeywood  v. 
Foster  (No.  1)  (30  Beav.  1),  held  that,  in  order  to  bar  an  equitable  estate  tail  in  copy- 
holds by  deed,  under  the  3  &  4  Will.  4,  c.  74,  such  deed  must  be  entered  on  the  court 
rolls  within  six  months  after  its  execution. 

Mr.  Swanston,  Mr.  Hobhouse,  Mr.  Townsend  and  Mr.  Villiers,  for  different 
parties. 

Upon  appeal,  the  Lords  Justices,  on  the  28th  of  July  1863,  affirmed  the  decision. 

[131]    FouoNO's  MoRTOAQS.    Fd>.  16,  1863. 

Trustees  who  had,  without  sufficient  reason,  paid  a  trust  fund  into  Court  under  the 
Trustee  Belief  Act,  were  ordered  to  pay  the  costs  of  a  petition  for  its  payment  to 
the  party  entitled. 

A.  and  R,  being  each  entitled  to  one-fifth  of  a  reversionary  fund,  mortgaged  their 
shares  with  a  power  of  sale.  B.  was  a  mere  surety  for  A,  and  A  afterwards 
assigned  his  share  to  B.  for  his  indemnity,  with  a  power  to  sell  and  to  give  receipts 
for  the  share  and  the  produce  of  the  sale.  The  mortgagees  sold  the  reversionary 
interest,  and  refused  to  pay  the  surplus  to  B.  without  the  concurrence  and  release 
of  A,  and  they  paid  the  fund  into  Court  under  the  Trustee  Belief  Act.  Held,  that 
this  was  improper,  and  they  were  ordered  to  pay  the  costs  of  a  petition  to  get  the 
money  out  of  Court. 

Gilbert  Brandon  and  Lionel  Brandon  were  each  entitled  to  one-fifth  of  a  sum  of 
X7305,  9s.  6d.  in  reversion  expectant  on  the  death  of  their  parents. 

Id  1844  Gilbert  and  Lionel  conveyed  these  two-fifths  to  Foligno  by  way  of 
mortgage  to  secure  the  repayment  of  iClOOO.  The  mortgage  empowered  the  mort- 
gagee to  sell  and  to  hold  the  produce  "  upon  trust "  to  pay  the  costs  and  the  mortgage, 
and  to  pay  the  surplus  to  Gilbert  and  Lionel  Brandon,  or  as  they  should  respectively 
direct. 

In  this  transaction  Lionel  was  a  mere  surety  for  Gilbert,  who  received  the  whole 
money  borrowed. 

In  1848  Gilbert  by  deed  covenanted  to  save  harmless  and  indemnify  Lionel  and 
his  share  in  the  fund  from  the  mortgage ;  and  Gilbert  thereby  assigned  his  one-fifth 
to  Lionel  to  indemnify  him  and  his  one-fifth.  And  it  was  declared  that  if  the  mort- 
gage should  be  enforced  against  Lionel  or  his  share,  then  that  Lionel  might  sell 
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Gilbert's  share,  and  that  he  might  stand  possessed  of  the  share  of  the  moneys  to  arise 
from  such  sale  in  trust  for  his  indemnity.  And  it  was  declared  that  the  receipt  of 
Lionel  and  his  executors  and  administrators  for  the  share  so  assigned,  or  the  moneys 
to  arise  from  such  sale,  should  be  good  discharges. 

[1321  In  October  1862  the  executors  of  the  mortgagee  sold  the  two  shares  by 
auction  for  XI 655,  and  after  payment  of  the  expenses  of  the  sale  and  the  amount  due 
on  the  mortgage,  there  remained  a  sum  of  between  £400  and  £500  in  their  hands. 

The  administrator  of  Lionel  (who  had  died  in  1855)  applied  to  the  executors  of 
Foligno  for  the  baluice,  but  they  refused  to  pay  it  without  the  concurrence  of  Grilbert 
{who  was  resident  in  Lima),  evidenced  by  his  execution  of  a  release  by  attorney. 
After  some  correspondence,  the  executors  paid  the  balance  (£403)  into  Courts  under 
the  Trustee  Belief  Act,  after  deducting  costs  amounting  to  £52. 

The  administrator  of  Lionel  presented  a  petition  for  payment  to  him  out  of  Court 
of  the  fund.     The  onlv  question  was,  as  to  the  costs  of  this  petition. 

Mr.  Selwyn  and  Mr.  Jessel,  in  support  of  the  petition,  argued  that  the  mortgagees, 
after  payment  of  the  amount  of  their  mortgage,  were  bound  to  pay  the  balance  to  the 
Petitioners  even  without  a  release,  and  that  toe  payment  into  Court  was  so  vexatious 
that  the  Besjpondente  ought  to  pay  the  costs.  They  cited  In  re  Waring  (21  L.  J. 
(Ch.)  784);  Be  JFoodbum's  TruOs  (1  De  G.  &  J.  333);  In  re  eater's  Trurf  (25  Beav. 
361-366} ;  In  re  Knights  Trastt  (27  Beav.  45) ;  and  see  Wyll^t  Trtuts  (28  Beav.  458) ; 
Be  Brocket  (29  Beav.  662). 

Mr.  Waley,  amtrll,  argued  that  the  Bespondents  had  acted  bond  fide,  and  that  there 
was  a  well-founded  doubt  as  to  whether  the  fund  could  be  safely  paid  over  without 
the  concurrence  of  Gilbert  That  by  the  express  terms  of  the  mortgage  deed  the 
mortgagee  was  bound  to  pay  over  the  surplus  to  Gilbert  and  Lionel,  and  that  it  was 
ri33j  by  a  subsequent  deed,  to  which  the  mortgagee  was  no  party,  that  these  rights 
had  been  altered.  That  the  deed  of  1848  containeid  no  power  to  give  receipts  for  the 
surplus  produce  of  a  sale  by  the  mortgagees,  but  only  for  the  share  itself  and  the 
produce  of  a  sale  by  Lionel  and  his  representatives  of  Gilbert's  share.  That  the 
mortgagees  were  therefore  entitled  to  a  release  and  discharge  both  from  Gilbert  and 
Lionel.  That  all  that  Lionel  could  require  was  the  payment  of  his  one-fifth  share  on 
the  death  of  the  tenant  for  life,  and  that  therefore  the  surplus  produce  of  the  sale 
ought  to  be  invested  and  accumulated  to  wait  the  event  of  the  reversion  falling  into 
possession,  before  which  the  failure  of  any  part  of  his  share  could  not  be  ascertained. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
trustees  were  not  justified  in  paying  this  money  into  Court.  I  think  that  the  point 
raised  at  the  Bar  does  not  arise  here,  and  that  it  does  not  lie  in  the  mouth  of 
mortgagees,  after  a  sale,  to  raise  this  question.  There  is  nothing  more  in  it  than 
this : — ^Two  reversionary  sums  of  stock,  amounting  together  to  above  £2900,  were 
mortgaged  by  two  persons  who  were  entitled  to  them  in  equal  moieties.  The  mortgage 
contained  a  power  of  sale.  The  mortgage  money,  amounting  to  £1000,  was  raised 
for  the  benefit  of  one,  the  other  being  a  mere  surety.  Gilbert,  who  received  the 
money,  executed  a  deed,  by  which  he  assigned  his  one-fifth  to  Lionel  for  his  indemnity, 
with  a  power  to  sell  it  and  to  give  receipts.  After  that,  the  mortgagees  sell,  and 
having  a  balance  of  £400  in  hanc^  after  paying  what  was  due  on  the  mortgage,  they 
say,  "  We  will  not  pay  the  balance  to  Lionel's  representative  without  the  concurrence 
of  and  a  release  from  Gilbert."  In  no  possible  way  in  which  I  can  look  at  this 
matter  can  I  [134]  see  anything  to  justify  this  refusal;  the  mortgagees  were  not 
bound  to  see  the  surplus  invested  and  accumulated  until  the  death  of  the  tenant  for 
life  at  compound  interest. 

The  property  mortgaged  was  a  reversion,  and  as  soon  as  it  had  been  sold  the 
balance,  after  satisfying  the  mortgage,  was  a  present  debt  due  to  the  mortgagors, 
one  of  whom  was  a  mere  surety  for  the  other,  who  had  received  the  whole  money 
and  who  had  assigned  the  whole  of  his  interest  to  the  other  for  his  indemnity.  I 
think  that  the  Bespondents  were  entitled  to  no  more  than  the  production  of  the  deed 
and  a  receipt  for  the  money,  and  that  they  were  not  justified  in  paying  the  fund 
into  Court,  and  trying  to  raise  questions  and  equities  in  which  they  had  no  concern, 
and  which  could  scarcely  be  sustained  in  any  case.  It  was  also  next  to  impossible, 
considering  the  age  of  the  tenant  for  life,  that  the  surplus,  if  accumulated,  could  ever 
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luiTe  amounted  to  tbe  £1461  to  which  Lionel  eventually  would  have  become  entitled, 
in  case  he  had  not  joined  in  Gilbert's  mortgage. 

The  pressure  applied  by  trustees  in  these  cases  is  very  great,  and  the  power  of 
paying  trust  funds  into  Court  has  been,  in  many  cases,  used  as  the  means  of  extorting 
costs.  I  have  no  doubt  that  these  Bespondente  acted  bond  fide,  but  it  is  essential 
that  the  Court  should  put  an  end  to  such  cases.  The  rights  of  the  parties  would  be 
the  same  if  a  bill  had  been  filed.  If  the  trustees  had  said,  "  We  will  not  pay  over  the 
balance  until  we  have  the  concurrence  and  release  of  Gilbert,"  and  a  bill  had  been 
filed  to  compel  them,  I  should  have  ordered  them  to  pay  the  costs  of  the  suit.  They 
are  as  much  liable  on  a  petition  as  in  a  suit. 

I  am  of  opinion  that  tbe  trustees  must  pay  the  costs  of  this  petition. 


[136]    Be  Lbakk's  Tbusts.     Feb.  14,  16,  17,  1863, 
[S.  C.  7  L.  T.  816 ;  9  Jar.  (N.  S.)  453 ;  11  W.  E.  362 ;  1  N.  R  417.] 

0 

Trustees  who,  after  accepting  the  trust,  had  paid  the  trust  fund  into  Court  without 
sufBcient  reason,  refused  their  costs  of  an  application  to  pay  the  income  to  the 
tenant  for  life. 

A  fund  was  held  in  trust  for  A.,  an  unmarried  lady,  for  life,  but  to  cease  if  "  by  any 
means  whatever  "  it  should  vest  or  become  payable  to  any  other  person.  A.  after- 
wards married,  and  her  life  interest  was  settled  to  her  separate  use,  without  power 
of  anticipation,  by  a  settlement  to  which  the  trustees  purported  to  be  parties,  but 
to  which  they  never  assented.  The  trustees  thereupon  paid  the  trust  fund  into 
Court  under  the  Trustee  Belief  Act  Held,  that  as  the  trusts  which  they  had 
accepted  had  not  been  varied  either  by  the  marriage  or  the  settlement,  they  were 
not  justified  in  paying  the  money  into  Court,  and  tney  were  refused  their  costs  of 
appearing  on  a  petition  for  payment  of  the  income  to  the  tenant  for  life. 

Costs  of  a  petition  by  a  tenant  for  life  to  obtain  the  income  of  a  fund,  paid  into  Court 
under  the  Trustee  Relief  Act,  ordered  to  be  paid  out  of  the  corpus. 

The  testator  directed  his  executors,  William  Wing  and  Zachariah  Watkins,  to 
invest  JGllOO  in  consols,  and  stand  possessed  thereof  upon  trusts  declared  in  the 
words  following : — "  To  empower  Charlotte  Hitchon  to  receive  the  annual  produce  of 
the  same  sum  of  jCIIOO  or  the  investment  thereof  during  her  life,  and  after  her 
decease,  then  as  to  as  well  the  capital  as  the  annual  produce  thenceforth  to  become 
due,  in  trust  for  my  nephews  and  nieces  "  (naming  seven  of  them),  or  such  of  my  said 
nephews  and  nieces  as  shall  be  living  at  my  death,  and  the  issue  of  such  of  them  as 
shall  be  then  dead  leaving  issue,  equally  to  be  divided  between  them  if  more  than 
one,  the  issue  of  such  of  uiem  as  shall  be  then  dead  to  take  the  shares  which  their 
respective  parents  would  have  taken  if  then  living.  But  I  declare  that  if,  during  the 
life  of  the  said  Charlotte  Hitchon,  the  said  annual  produce  or  any  part  thereof  shaU, 
by  any  means  tohaiever,  vest  in  or  become  payable  to  any  other  person  or  persons  than  the 
said  Charlotte  Hitchon,  then  the  trust  hereinbefore  contained  in  her  favor  shall,  as  to 
tbe  annual  produce  which  shall  so  vest  in  or  become  payable  to  any  person  or  persons, 
thenceforth  absolutely  cease,  and  the  same  annual  produce  shall,  during  the  remainder 
of  her  life,  be  applied  in  the  same  manner  as  the  same  would  be  applicable  if  she 
were  dead." 

[136]  The  testator  died  on  the  15th  of  December  1860,  and  the  legacy  was  duly 
set  apart  and  invested  by  his  executors. 

On  the  19th  of  May  1862  Charlotte  Hitchon  married  Edward  Coundley,  and  by 
a  marriage  settlement,  dated  the  6th  of  May  1862,  and  purporting  to  be  made 
between  them  and  the  two  executors,  it  was  declared  and  directed  that  the  trustees 
of  the  will  should  pay  the  dividends  of  the  legacy  to  Charlotte  Hitchon  for  her 
separate  use,  without  power  of  anticipation.  This  deed  was  executed  without  the 
concurrence  of  the  executors,  but  notice  of  and  a  copy  of  it  were  given  to  them  on 
the  26th  of  May  1862. 

On  the  21st  of  November  1862  the  executors  paid  the  fund  ioto  Court  under  the 
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Trustee  Relief  Act,  minus  about  £17  stock,  which.they  had  sold  out  to  pay  the  costs. 
Their  affidavit  stated  that  they  had  not  been  consulted  with  reference  to  the  settlenaent, 
that  they  had  been  made  parties  thereto  without  their  consent,  and  that  they  were 
unwilling  to  act  as  trustees. 

Charlotte  Coundley  now  presented  a  petition,  praying  that  the  executors  might  be 
ordered  to  transfer  the  £17  retained  for  costs  into  Court,  that  the  dividends  of  the 
trust  fund  might  be  paid  to  her  for  life,  and  that  the  costs  of  the  Petitioner  and  all 
other  parties  might  be  paid  by  the  executors. 

Mr.  Selwyn  and  Mr.  Caldecott,  in  support  of  the  petition,  argued  that  there  was 
no  reasonable  doubt  that  the  settlement  had  not  affected  the  right  of  the  Plaintiff  to 
the  dividends.  That,  in  effect,  it  merely  excluded  the  marital  right,  and  thereby 
prevented  the  forfeiture  by  reason  of  the  legacy  becoming,  "  by  any  means  whatever 
[1371  vested  in  or  payable  to  any  other  person"  than  the  Petitioner.  That  the 
oondition  did  not  apply  to  a  change  in  the  ownership  consequent  on  a  marriage; 
Bonfield  v.  HassaU  (32  Beav.  217) ;  and  that  if  it  did,  then  that  such  a  condition  in 
restraint  of  marriage  was  simply  void;  Newton  v.  Marsden  (2  John.  &  Hem.  366). 
That  the  payment  into  Court  was  improper  and  vexatious,  and  that  the  executors 
ought  therefore  to  pay  the  costs ;  Knight's  Trusts  (27  Beav.  46) ;  IFoodbwm's  Trusts 
(1  DeG.  &  J.  333). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  make  the  trustees  pay 
the  costs.  Trustees  are  not  bound  to  accept  a  trust,  but  after  undertaking  it  can  they 
pay  the  fund  into  Court  and  call  on  the  Court  to  perform  it,  and  that  in  a  case  where 
there  is  a  simple  gift  to  one  for  life  and  afterwards  to  other  named  persons  ?  Again, 
were  the  trustees  entitled  to  deduct  anything  from  the  legacy  1  Ought  not  the  costs 
to  have  been  paid  out  of  the  general  estate  of  the  testatorT 

Mr.  Baggallay  and  Mr.  Speed,  for  the  trustees.  The  fund  was  severed,  and,  after 
that,  all  subsequent  costs  relating  to  it  were  properly  payable  out  of  the  legacy  itself ; 
Jenour  v.  Jenowr  (10  Ves.  562). 

The  trustees  acted  honA  fide,  and  were  justified  in  paying  the  fund  into  Court. 
They  objected  to  be  trustees  for  a  married  woman  and  to  be  mixed  up  with  the 
subsequent  settlement,  to  which  they  had  been  made  parties  without  their  consent. 

[The  Masteb  of  the  Rolis.  But  was  it  not  a  mere  [138]  act  of  caprice  and 
vexation  to  throw  up  the  trusts  after  six  months  T] 

Here  a  new  state  of  circumstances  had  arisen,  the  stcdnis  of  the  lady  had  become 
Altered  by  a  new  deed  executed,  and  there  was  sufficient  doubt  as  to  the  effect  of  the 
marriage  and  of  the  deed  to  justify  the  trustees  paying^the  fund  into  Court;  Re 
fFyUy's  Trusts  (28  Beav.  458) ;  JFUliams's  Settlement  (4  Kay  &  J.  87) ;  Re  Feltham 
<1  Kay  &  J.  528). 

Mr.  Selwyn,  in  reply,  referred  to  Greenwood  v.  Wakeford  (1  Beav.  576) ;  and  see 
Howard  v.  Rhodes  (1  Keen,  581);  Coventry  v.  Coventry  (1  Keen,  758),  and  Courtenay 
V.  Courtenay  (3  J.  &  L.  629). 

Feb.  16.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  give  the 
trustees  their  costs  of  this  petition.  They  were  entitled,  when  they  opened  the  will, 
to  say  "  this  is  a  trust  of  a  very  peculiar  nature  and  of  a  very  singular  description,  not 
euch  a  one  as  we  will  take  upon  ourselves  to  perform."  They  might  then  have  paid 
the  fund  into  Court  or  have  caused  the  trusts  of  the  will  to  be  administered ;  but  in 
that  case  the  legacy  would  not  have  been  severed,  and  the  costs  would  then  have  fallen 
on  the  residue.  They  did  not  take  that  course,  but  they  adopted  one  which  was  quite 
inconsistent  with  it.  They  severed  the  fund  and  accepted  the  trust,  and  this  they  did 
in  November  or  December  1861,  the  period  is  not  very  material.  About  six  months 
after  this,  this  lady  marries,  and  I  do  not  find  that  the  situation  of  the  [139]  trustees 
was  in  any  way  varied,  or  that  their  responsibilities  were  in  any  way  increased ;  if 
they  had  been,  I  should  then  have  said  that  they  might  have  taken  the  course  they 
<lid.  But  it  is  impossible  to  adopt  the  argument  that  this  declaration  of  forfeiture 
was  intended  to  be  in  restraint  of  marriage,  or  that  the  legatee  could  not  marry  at  all, 
And  the  argument  has  not  even  been  pressed  to  that  extent. 

The  only  additional  thing  is  this : — On  the  marriage,  the  husband,  in  order  to 
secure  the  l^e  interest  from  forfeiture,  agreed  that  he  should  not  take  any  interest  in 
it  and  that  the  trust  in  the  lady's  favor  should  remain  the  same  as  it  was :  and  it  is 
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the  same,  for  it  is  held  for  her  separate  use  without  power  of  anticipation.  The 
settlement  is  inoperative  to  alter  the  trusts,  for  the  will  overrides  it ;  and  all  that  the 
settlement  did  was  this : — The  husband  says,  "  I  will  not  interfere  with  the  trusts  of 
the  will,  and  in  consideration  of  the  marriage,  my  wife  shall  have  the  legacy  for  her 
separate  use  without  power  of  anticipation."  I  think  that  the  trusts  remain  the  same, 
though  the  husband  and  wife  ought  to  have  informed  the  trustees  that  they  proposed 
to  make  them  parties  to  the  settlement. 

I  think  that  the  trustees  were  not  justified  in  saying  "  We  will  throw  up  the  trust 
which  we  accepted  twelve  months  before."  I  shall  not  make  them  pay  the  costs,  but 
I  think  their  situation  is  similar  to  that,  where  a  trustee,  without  sufficient  reason, 

fives  up  his  trust,  as  in  the  case  before  Lord  Langdale,  and  in  such  cases  he  cannot 
ave  bis  costs. 

I  must  order  the  dividends  to  be  paid  on  the  lady's  separate  receipt  for  life,  or 
nntil  further  order,  with  liberty  to  apply.  The  costs  of  the  petition  must  be  paid  out 
of  her  income. 

[1401  Mr.  Selwyn  asked  that  the  costs  might  be  paid  out  of  the  corpus;  lie 
Hadktufs  Settlement  (23  Beav.  266) ;  and  see  In  re  Hamersley's  Settlement  {Ibid.  267). 

The  Mastxb  of  ths  Bolls.  I  will  reconsider  the  question  as  to  the  costs  of  the 
petition. 

Feb.  17.  Ths  Mastek  of  the  Bolls.  You  may  have  the  costa  out  of  the 
eoTfus;  I  find  it  is  a  course  I  have  adopted  on  former  occasions.  The  fund  is  secured 
for  the  benefit  of  the  persons  entitled  m  remainder. 

[140]    Vachell  v.  Bobebts.    Feb.  19,  1863. 

[Commented  on,  In  re  Oame  [1897],  1  Cb.  881.] 

Devise  of  residue  of  real  and  personal  estate  on  trust  to  permit  A.  B.  to  "  receive  and 
take  the  rents,  issues  and  profits  "  for  life,  with  remainder  over.  Held,  that  A.  B. 
was  entitled  to  enjoy  leaseholds  and  railway  stock  in  specie. 

The  testator,  by  his  will,  expressed  himself  as  follows : — 

"  I  give,  devise  and  bequeath  unto  Charles  Bedwood  Vachell,  of  Cardiff,  doctor  of 
medicine  (the  PlaintifiP),  all  my  real  and  personal  estate,  whatsoever  and  wheresoever, 
upon  trust  to  hold  and  stand  possessed  of  the  same  and  every  part  thereof  for  the 
absolute  use  and  benefit  of  my  dauehter  Maria  Williams.  And  I  (lirect  that  in  case 
my  said  daughter  shall  marry,  that  devise  and  bequest  shall  be  to  her  sole  and  separate 
ase,  independently  and  exclusively  of  her  husband,  and  without  being  in  anywise 
subject  to  his  debts,  control  or  interference ;  and  in  the  event  of  my  said  daughter 
dying  in  the  lifetime  of  her  husband  (if  any),  it  shall  be  lawful  for  him  to  receive  the 
pr<^  or  income  of  my  [141]  said  real  and  personal  estate  for  and  during  his  life,  and 
if  there  shall  be  issue  of  such  marriage,  I  direct  that  my  said  real  and  personal  estate 
shall  be  for  their  benefit  absolutely,  in  equal  shares  and  proportions.  But  if  my  said 
danshter  shall  die  without  leaving  any  child  or  children  her  surviving,  then  my  will 
is,  toat  after  the  determination  of  the  life  interest  so  given  as  aioresaid  to  the 
husband  (if  any)  of  my  said  daughter,  in  the  event  of  his  surviving  her,  the  whole  of 
my  sud  real  and  personal  estate  be  equally  divided  amongst  such  of  my  next  of  kin 
as  shall  then  be  living.  And  upon  trust  to  permit  my  said  daughter  to  receive  and 
take  the  rents,  issues  and  proJUs  of  the  said  real  and  personal  estate  during  the 
eontinnance  of  her  estate  therein."  "  And  all  the  residue  of  my  estate  I  give,  devise 
and  bequeath  unto  the  said  C.  R  Vachell,  his  heirs,  executors,  administrators  and 
assigns  upon  the  trusts  aforesaid." 

The  testator  died  in  1858,  possessed  of  a  freehold  tenement,  a  leasehold  house  and 
some  stock  in  the  Taff  Vale  Bailway  Company,  yielding  a  dividend  of  £8  per  cent. 

The  testator's  daughter  married  Mr.  Boberts,  and  they  had  three  children. 

The  trustee  instituted  this  suit^  to  have  it  determined  whether  the  tenant  for  life 
was  entitled  to  enjoy  the  property  in  specie  or  whether  it  ought  to  be  converted. 

Mr.  Gordon  Whitbread,  for  the  Plaintiff. 
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Mr.  Selwyn  and  Mr.  Boberts,  for  the  tenant  for  life,  argued  that  she  was  entitled 
to  enjoy  the  whole  real  [142]  and  personal  estate  in  specie ;  Goodenough  v.  Tremamondo 
(2  Beav.  512) ;  Crme  v.  Cris/ord  (17  Beav.  607) ;  Jleock  v.  SUrper  (2  Myl.  &  K.  699). 

Mr.  Lewis,  for  the  children,  a^ed  that  there  ought  to  be  a  conversion ;  Thomion 
V.  Ellis  (15  Beav.  193) ;  J3bwe  v.  Lmrd  Dartmouth  (7  Ves.  137). 

The  Master  of  the  Rolls  [Sir  John  Eomilly].  The  word  "  rents  "  being  used, 
I  think  that  I  must  follow  the  authorities  cited.  Where  there  is  both  freehold  and 
personal  estate  the  expression  "  rents  "  would  refer  to  and  include  leaseholds  as  well  as 
freeholds;  the  words  "issues  and  profits"  seem  to  point  to  the  TaffVale  Bailway 
stock. 

I  will  make  a  declaration  that  the  trustees  are  not  bound  to  convert. 

[142]    Re  The  Patent  Screwed  Boot  and  Shoe  Company.    Jm.  12,  1863. 

The  four  days,  within  which  the  affidavit  in  support  of  a  petition  to  wind  up  must 
be  sworn  and  filed,  extended  by  the  Court. 

The  4th  of  the  Gleneral  Orders  of  the  11th  November  1862,  made  under  the 
Companies  Act,  1862,  directs,  that  the  affidavit  verifying  the  petition  for  winding  up 
any  company  "  shall  be  sworn  after  and  filed  within  four  days  after  the  petition  is 
presented."  In  this  case  the  petition  for  winding  up  the  company  had  been  presented 
on  the  6th  of  January.  It  had  been  duly  served  upon  the  parties  interested  in  the 
company,  the  necessary  advertisements  had  been  inserted  in  the  papers,  and  the 
petition  stood  for  hearing  on  the  17th  of  January. 

J  143]  But,  in  consequence  of  the  absence  of  the  Petitioner  in  the  country,  the 
avit  verifying  the  petition  was  not  sworn  until  the  10th  of  January. 
Mr.  Boxburgn  now  applied  for  leave  to  file  the  affidavit,  notwithstanding  the  four 
days  had  expir^.     See  the  73d  Order  of  11th  November  1862. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  You  may  take  the  order,  but 
you  must  send  a  copy  of  the  affidavit  forthwith  to  the  Respondents. 

Note. — See  the  Western  Benefit  Building  Society  (M.R.,  19th  January  \%%i),poit. 

[143]    Shovelton  v.  Shovelton.    Jm.  12,  1863. 

[S.  C.  1  N.  R.  226.    See  In  re  WHUam  [1897],  2  Ch.  18.] 

A  testator  gave  the  residue  of  his  personal  estate  to  his  wife,  "for  her  own  absolute 
use  and  benefit,  in  the  fullest  confidence  that  she  would  dispose  of  the  same,  for 
the  benefit  of  her  children,  according  to  the  best  exercise  of  her  judgment  and  as 
family  circumstances  might  require  at  her  hands."  Held,  that  the  widow  was 
entitled  for  life,  with  a  precatory  trust  in  remainder  in  favor  of  her  children. 

The  testator,  by  his  will,  gave  as  follows : — 

"  I  bequeath  unto  my  dear  wife  Anne  all  my  household  goods,  furniture,  books, 
and  other  efifects,  and  all  the  ready  money  of  which  I  may  be  possessed,  together 
with  all  moneys  due  to  me  from  the  funds  of  the  Wesleyan  connection,  and  all 
moneys  assured  to  me  by  my  policy  in  the  Star  Life  Assurance  Society,  for  her  own 
absolute  use  and  benefit,  she  paying  thereout  all  my  just  debts  and  funeral  and 
testamentary  expenses.  I  bequeath  unto  each  of  my  daughters  the  legacy  of  £300 
apiece,  to  be  paid  to  them  on  and  when  they  shall  respectively  attain  the  age  of 
twenty-one  years.  And  subject  thereto,  I  bequeath  all  the  rest  and  residue  of  my 
personal  estate  and  effects,  whatsoever  and  wheresoever,  unto  my  said  dear  wife,  to 
and  for  her  men  [144]  absoMe  vse  and  benefit,  in  the  fullest  confidence  that  she  vnll  dispose 
of  the  same  for  the  benefit  of  her  children,  according  to  the  best  exercise  of  her  judgment 
and  as  family  circumstances  may  require  at  her  hands."  He  appointed  his  wife,  his 
brother,  and  his  nephew  to  be  his  executors. 
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Mr.  Briatowe,  for  the  children,  argued  that  the  widow  took  benefidally  for  her 
life,  with  remainder  to  her  children  as  she  should  appoint,  in  the  nature  of  a  pre- 
catory trust;  GvUff  v.  Oregoe  (24  Beav.  185) ;  Wace  v.  Mallard  (21  L.  J,  (Ch.)  355). 
He  argued  that  as  the  executors  had  severed  in  their  defences,  only  one  set  of  costs 
ought  to  be  allowed ;  Attorney-General  v.  JFyville  (28  Beav.  464). 

Mr.  Walford,  for  two  executors. 

Mr.  Selwyn,  for  the  widow,  argued  that  she  took  the  residue  absolutely,  for  that 
there  was  an  unlimited  gift  to  her  in  the  first  instance,  followed  by  something  which 
was  too  uncertain  for  the  Court  to  act  on.  He  cited  Fox  v.  Foa  (27  Beav.  301) ; 
IFOb  T.  Wools  (2  Sim.  (N.  S.)  267) ;  Palmer  v.  Simmons  (2  Drew.  221). 

The  Majsteb  of  thx  Bolus  [Sir  John  Bomillyl  I  think  that  this  is  a  precatory 
trust  I  cannot  get  over  the  cases  first  cited.  Pamer  v.  Simons  and  Fox  v.  Fox  differ 
from  this ;  the  words  were  too  ambiguous.  In  one  case,  the  testatrix  trusted  that 
her  nephew,  to  whom  she  gave  her  residue,  would  leave  the  "  bulk  "  of  it  to  certain 
persons.  In  the  other,  the  donee  was  to  [146]  make  a  "sufficient  and  judicious 
provision."  If  the  words  had  been  certain  in  those  cases,  there  would,  undoubtedly, 
have  been  a  trust  to  carrv  into  execution.  I  must  come  to  the  same  conclusion  as  m 
Wcux  V.  Mallard  and  Gully  v.  Oregoe,  and  make  a  declaration  that  there  is  a  precatory 
trust  in  favor  of  the  children  after  the  widow's  death.  I  will  not  now  say  how  the 
residue  is  to  be  divided  if  she  should  not  dispose  of  it. 

As  to  the  costs,  I  cannot  vary  from  the  usual  rule,  as  I  see  no  reason  for  the 
executors  severing,  I  can  allow  one  set  of  costs  only  to  the  three  executors. 

• 
[146]    SAKAzm  V.  Hambl  (No.  1).    Dec.  19,  1862;  Jan.  14,  1863. 

[S.  C.  32  L.  J.  Ch.  378;  7  L.  T.  660;  9  Jur.  (N.  S.)  192;  11  W.  R  326.] 

By  the  Copyright  of  Design  Act  (5  &  6  Vict.  c.  100,  s.  4)  no  person  is  to  have  the 
benefit  of  the  Act,  unless  every  article  has  attached  thereto  the  letters  "  Bd."  A 
bill  to  prevent  an  infringement  did  not  allege  that  this  had  been  done.  Held, 
that  the  bill  was  not,  on  that  ground  alone,  open  to  a  demurrer.  Whether,  upon  a 
bill  to  restrain  the  infringement  of  a  patent,  it  is  necessary  to  allege  that  the 
patentee  has  duly  paid  the  instalments  of  stamp  duties  necessary  to  keep  the 
patent  alive,  under  the  16  &  17  Vict.  c.  6,  s.  2,  guceref 

This  bill  was  filed  by  Messrs.  Sarazin  of  Calais  and  Messrs.  Gower  of  London, 
against  Mr.  Hamel,  a  lace  manufacturer  of  Nottingham. 

The  bill  alleged  as  follows : — 

"The  Plaintiffs,  having  become  the  joint  proprietors  of  two  original  designs, 
applicable  to  the  ornamenting  of  lace,  which  had  not  previously  been  published, 
either  within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  elsewhere,  caused 
the  same  designs,  respectively,  and  the  Plaintiffs'  proprietorship  thereof,  respectively, 
to  be  dvly  regtitered  by  the  Begistrar  of  Designs,  at  the  times  hereinafter  mentioned, 
in  pursuance  of  and  in  ac-[145]-cordance  with  the  provisions  of  the  5  &  6  Vict.  c. 
100,  on  the  12th  of  August  1862." 

"  Such  designs,  and  Plaintiffs'  proprietorship  thereof,  having  been  respectively  so 
registered,  the  Plaintiffs,  in  virtue  of  the  said  Act,  became,  from  the  time  of  the 
registration  thereof,  respectively  entitled  to  the  sole  right  of  applying  the  same, 
for  the  term  of  twelve  calendar  months  from  the  date  of  such  registrations,  respec- 
tively, to  articles  of  manufacture  comprised  in  the  thirteenth  class  mentioned  in  the 
said  Designs  Copyright  Act  (that  is  to  say) : — To  lace  and  any  other  article  of 
manufacture  or  substance  not  comprised  in  either  of  the  twelve  other  classes  in  the 
said  Act  mentioned."  It  then  alleged  that  the  Defendant  had  since,  "  without  any 
leave  or  licence  from  Plaintiffs,  and  in  violation  of  their  rights  and  privileges,  to 
which  they  are  entitled  by  virtue  of  the  said  Act  in  respect  of  such  designs,  and  to 
their  great  wrong  and  damage,  been  applying  the  said  designs  to  lace  manufactured 
by  himself,"  and  had  sold  great  quantities  of  lace  so  manufactured,  and  made  large 
profits  thereby. 
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The  bill,  however,  contained  no  allegations  that  the  Plaintiffs  had  affixed  the 
letters  "  Ed  "  on  every  article  of  their  manafaoture. 

The  bill  prayed  an  injunction  for  the  delivery  up  of  the  pirated  articles,  and  that 
the  Defendant  might  account  to  the  Plaintiffs  for  the  profits  made  by  him,  and  com- 
pensate them  for  the  damage  they  had  sustained. 

To  this  bill  the  Defendant  put  in  a  general  demurrer  for  want  of  equity. 

[147]  Mr.  Selwyn  and  Mr.  Freeling,  in  support  of  the  demurrer.  The  Plaintiffs 
have  not  shewn,  upon  the  face  of  their  bill,  that  they  are  entitled  to  the  benefit  of 
the  statute.  Their  right  is  created  by  statute,  and  the  4th  section  says  that  they 
are  not  to  have  the  benefit  of  it,  wdess  certain  acts  be  done,  that  is,  unless  the  design 
be  registered  in  the  mode  pointed  out,  and  vnless  every  article  be  marked  "Bd."(l) 
The  compliance  with  these  conditions  is  an  essential  part  of  the  Plaintiffs'  title,  and 
ought  to  be  stated  with  precision.  (See  Mitford  on  PI.  pp.  41,  42  ^4th  edit.).)  The 
Plaintiffs  have  not  stated  that  they  have  marked  every  article  "Ed,  so  as  to  bring 
themselves  within  the  protection  of  the  Act,  and  therefore  they  cannot  sue.  Accord- 
ing to  the  allegations  in  the  bill,  and  which  are  to  be  taken  most  strongly  a^iinst  the 
Plaintiffs,  they  have  "  duly  registered,"  but  not  duly  marked  the  articles ;  Heywood  v. 
PMer  (1  Ell.  &  B.  439) ;  21  &  22  Vict  o.  70;  24  &  25  Vict.  c.  73. 

[148]  Mr.  Baggallay  and  Mr.  Fooks,  in  support  of  the  bill.  It  is  not  necessary 
to  allege  that  every  article  sold  prior  to  the  institution  of  the  suit  was  marked  "  £d." 
The  bill  sufficiently  alleges  that  the  Plaintiffs  are  joint  proprietors  of  the  design,  and 
that  it  was  "  duly  registered,"  &c.,  "  in  accordance  with  the  provisions  of  the  Act." 
This  makes  their  title  complete,  and  it  is  unnecessary  to  negative  subsequent  Acts, 
which  might  destroy  the  existing  right.  It  is*  not  a  condition  precedent,  but  it  ia 
matter  of  defence  to  state  subsequent  Acts  by  which  the  Plaintiffs'  rights  became 
forfeited.  The  production  of  the  certificate  (s.  16)  will  prove  "  that  the  provisions  of 
the  Act  and  of  any  rule  under  which  the  certificate  appears  to  be  made,  having  been 
complied  with."  This  certificate  will  of  itself  make  out  a  pnmA  fade  title  in  the 
Plaintiffs  at  the  hearing.  According  to  the  form  of  information  given  in  the  8th 
section,  it  is  sufficient  to  allege  that  the  informant  "was  the  proprietor"  of  the 
design,  and  such  is  the  form  of  declaration  at  common  law.  They  referred  also  to 
the  form  of  pleading  in  the  case  of  patents ;  Harrison  v.  Taylor  (4  Hurl.  &  N.  815). 

Mr.  Selwyn,  in  reply. 

Jan.  14,  1863.  The  Master  of  the  Bolls  [Sir  John  Romilly].  The  question 
on  this  demurrer  is  whether  the  bill  is  defective  for  not  alleging  that  the  Plaintiffs 
have  complied  with  all  the  provisions  of  the  5  &  6  Vict.  c.  100,  or  for  not  alleging,  in 
express  terms,  that  they  affixed  the  letters  "  Rd  "  in  some  convenient  place,  on  every 
article  of  the  manufacture  in  question  which  has  been  published  by  them. 

(1)  The  5  &  6  Vict.  c.  100,  s.  4,  is  as  follows :—"  Provided  always,  and  be  it 
enacted,  that  no  person  shall  be  entitled  to  the  benefit  of  this  Act,  with  regard  to  any 
design  in  respect  of  the  application  thereof  to  ornamenting  any  article  of  manufacture, 
or  any  such  substance,  wniess  such  design  have,  before  publication  thereof,  been 
registered  according  to  this  Act,  and  unless,  at  the  time  of  such  registration,  such 
design  have  been  registered  in  respect  of  the  application  thereof  to  some  or  one  of 
the  articles  of  manufacture  or  substances  comprised  in  the  above-mentioned  classes, 
by  specifying  the  number  of  the  class  in  respect  of  which  such  registration  is  made, 
and  unless  the  name  of  such  person  shall  be  registered,  according  to  this  Act,  as  a 
proprietor  of  such  design,  and  unless,  after  publication  of  such  design,  every  such 
article  of  manufacture  or  such  substance  to  which  the  same  shall  be  so  applied, 
published  by  him,  hath  thereon,  if  the  article  of  manufacture  be  a  woven  fabric  for 
printing,  at  one  end  thereof,  or  if  of  any  other  kind  or  such  substance  as  aforesaid,  at 
the  end  or  edge  thereof,  or  other  convenient  place  thereon,  the  letters  "Ed,"  together 
with  such  number  or  letter,  or  number  and  letter  and  in  such  form  as  shall  correspond 
with  the  date  of  the  registration  of  such  design,  according  to  the  registry  of  designs 
in  that  behalf ;  and  such  marks  may  be  put  on  any  such  article  of  manufacture  or 
such  substance,  either  by  marking  the  same  in  or  on  the  material  itself  of  which  such 
article  or  such  substance  shall  consist,  or  by  attaching  thereto  a  label  containing  such 
marks." 
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[149]  The  principle  upon  which  a  demurrer  lies  to  a  bill  may,  for  the  purpose  of 
the  question  before  me,  be  broadly  stated  thus : — If  the  Plaintiff  proves  all  the  facts 
alleged  in  his  bill,  will  he,  in  the  absence  of  any  other  evidence,  oe  entitled  to  any 
decree  at  the  hearing?  If  this  question  must  be  answered  in  the  affirmative,  the 
demurrer  must  be  overruled. 

Here  the  Plaintiff  alleges  that  he  has  "  dulv  registered  "  his  design.  At  the 
hearing  he  most  prove  this,  and  the  proof  of  it  is  by  the  production  of  the  certificate 
oi  the  registrar.  This  is  provided  for  by  the  16th  clause  of  the  Act,  which  says  that 
the  certificate  "  shall,  in  the  absence  of  evidence  to  the  contrary,  be  sufficient  proof, 
as  follows : — 

Of  the  design,  and  of  the  name  of  the  proprietor,  therein  mentioned,  having  been 
duly  registered;  and 

Of  the  commencement  of  the  period  of  registry ;  and 

Of  the  person  named  therein  as  proprietor  being  the  proprietor ;  and 

Of  the  originality  of  the  design ;  and 

Of  the  provisions  of  this  Act,  and  of  any  rule  under  which  the  certificate  appears 
to  he  made,  having  been  complied  with." 

At  the  hearing  of  this  cause,  therefore,  assuming  the  Defendant  to  admit  nothing, 
and  to  require  the  Plaintiff  to  prove  everything,  the  Plaintiff  will,  by  the  production 
of  this  certificate,  establish  the  five  propositions  enumerated  and  included  in  this 
section,  and  will  throw  on  the  Defendant  the  burthen  of  disproving  them,  or  such  one 
or  more  of  them  as  he  shall  contest. 

It  follows,  therefore,  from  this,  that  upon  the  Plaintiff  proving  what  he  has 
alleged  by  his  bill,  he  will  at  the  [150]  hearing  be  entitled  to  a  decree,  upon  the 
principle  I  have  enunciated.     This  demurrer  must,  therefore,  be  overruled. 

I  am  confirmed  in  this  view  of  the  case,  by  the  circumstance  that  the  form  of 
information  which  is  given  by  the  Act  (sect.  8)  contains  merely  an  allegation  that 
the  informant  is  "  the  proprietor  of  a  new  and  original  design,  and  nothing  more ; 
this  proprietorship  can  only  be  proved  by  the  production  of  the  certificate,  which  will 
establish  the  fact  of  the  registration,  and  also  the  compliance,  by  the  informant,  with 
the  other  provisions  of  the  Act. 

The  analogy  also  to  the  case  of  patents  assists  this  view  of  the  case ;  in  which,  I 
am  not  aware  that  this  Court  has  ever  required  the  Plaintiff  to  allege  in  the  bill  or 
to  prove  at  the  hearing,  unless  put  in  issue  by  the  Defendant,  that  he,  the  Plaintiff, 
has  duly  paid  the  two  instalments  of  stamp  duties  (16  &  17  Vict.  c.  5.  ss.  2,  3) 
necessary  for  the  purpose  of  keeping  his  patent  alive.  If  the  Defendant,  in  the  case 
of  a  patent,  insist  that  the  patent  is  lost  by  reason  of  this  neglect,  or  if,  in  the  case 
before  me,  the  Defendant  insist  that  the  Plaintiff  has  lost  the  monopoly  given  to  him 
by  the  statute  by  reason  of  his  non-compliance  with  the  provisions  of  it,  as  to  matters 
to  be  performed  subsequently  to  registration,  he  must  raise  that  question  either  by 
uiswer  or  by  plea ;  in  which  case,  the  Plaintiff  will  simply  produce  his  certificate  of 
registration,  and  the  burthen  of  proving  that  the  Plaintiff  has  not  complied  with  such 
provision  of  the  statute  will  fall  on  the  Defendant,  liable,  however,  to  be  rebutted  by 
the  Plaintiff. 

As  it  is,  I  must  overrule  the  demurrer. 


[161]    Sabazin  v.  Hamel  (No.  2).    Jan.  15,  1863. 

The  copyright  of  a  registered  design  is  lost,  if  the  proprietor  (English  or  foreign)  sell 
the  registered  article  abroad  without  the  letters  "  Bd  "  being  attached  thereto,  as 
required  by  the  5  &  6  Vict.  c.  100,  s.  4. 

The  Plaintiffs,  who  as  before  stated  {ante,  p.  145),  registered  a  design  for  lace 
under  the  Copyright  of  Design  Act,  1842  (5  &  6  Vict.  c.  100),  instituted  this  suit 
against  the  Defendant  for  an  injunction  and  for  relief  against  an  infringement  of  their 
copyright  in  the  registered  design. 

Upon  a  motion  for  an  injunction,  it  appeared  that  the  Plaintiffs  had  sold  a  quantity 
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of  lace  of  the  same  pattern  in  France,  without  attaching  thereto  the  letters  "  Bd  "  and 
the  distinctive  numoer,  as  required  hy  the  4th  section  of  the  Act ;  and  the  questioD 
was,  whether  by  these  acts  done  abroad,  the  Plaintiflb  had  forfeited  their  exclosiTe 
right  to  the  pattern  under  the  Act 

Mr.  fiaggallay  and  Mr.  Fooks,  in  support  of  the  motion  for  the  injunction,  argued 
that  acts  done  abroad  by  foreigners  did  not  invalidate  the  rights  given  by  the  Act ; 
that  it  did  not  apply  and  was  not  intended  to  apply  to  persons  and  acts  out  of  the 
jurisdiction  of  the  English  Courts. 

Mr.  Selwyn  and  Mr.  Freeling,  etmiril,  were  not  heard. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  will  not  trouble  you.  I  am 
of  opinion  that  by  the  evidence  and  by  the  very  proper  admission  of  the  PlaintiflEB,  it 
appears  that  they  have  sold  and  have  [162]  been  in  the  habit  of  selling  large  quantities 
of  this  lace  abroad,  without  anything  to  indicate  that  it  had  been  registered  in  this 
country,  and  without  marking  it  with  the  letters  "  Bd." 

The  question  is  whether  the  previous  monopoly  given  by  this  statute  is  lost  by  the 
non-compliance  with  the  conditions  imposed  by  the  4th  section.  It  would  be  singular 
if  the  Act  did  not  apply  to  every  sale  and  wherever  it  might  be  made. 

The  Plaintiffs  are  manufacturers  at  Calais,  and  it  is  contended  that  if  they  sell  the 
lace  there,  to  an  Englishman,  it  need  not  be  marked  registered,  but  if  the  sale  be 
made  at  Dover,  it  must  be  so  marked. 

The  only  difference  is  that  one  man  purchases  on  the  other  side  of  the  Channel 
and  another  on  this ;  while  the  object  of  this  section  of  the  Act  was,  that  the  public 
should  be  warned  against  infringing  a  registered  design  and  prevented  from  getting 
into  litigation,  by  inadvertently  imitating  designs  which  have  been  registered  and 
are  entitled  to  protection. 

Whatever  the  person  having  the  monopoly  of  the  design  sells,  he  must  give  notice 
on  the  piece  that  it  has  been  registered.  It  is  true  that  the  mark  may  be  taken  off 
by  the  purchaser,  but  that  does  not  affect  the  vendor,  as  there  is  no  privity  between 
them. 

The  question  is,  is  this  proviso  or  condition  limited  to  this  country  or  does  it 
apply  everywhere  1    I  read  the  two  Acts  together. 

By  the  3d  section  of  the  first  Act  (5  &  6  Vict.  c.  100),  the  proprietor  of  a  design 
not  previously  published,  [163]  "  either  within  the  United  Kin§^om  of  Great  Britain 
and  Ireland  or  elsewhere,"  is  to  have  the  sole  right  of  applying  it,  it  being  registered 
according  to  the  Act,  "  provided  the  same  be  done  within  the  United  Kingdom  of 
Great  Britain  and  Ireland."  Bat  the  subsequent  statute  of  24  &  25  Vict.  c.  73,  omits 
the  latter  words,  and  says,  "that  the  previous  Acts  and  all  Acts  extending  or 
amending  the  same  shall  be  construed  as  if  the  words  '  provided  the  same  be  done 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  had  not  been  contained  in 
the  said  recited  Act ;  and  the  said  recited  Act  and  all  Acts  extending  or  amending  the 
same  shall  apply  to  every  such  design  as  therein  referred  to,  whether  the  application 
thereof  be  done  within  the  United  Kingdom  or  elsewhere,  and  whether  the  maker  or 
proprietor  of  such  design  be  or  be  not  a  subject  of  Her  Majesty." 

The  Act  applies  to  everybody,  to  a  design  anywhere  made,  to  foreign  and  English 
subjects.  It  is  not  compulsory,  but  any  person,  if  he  wants  the  benefit  of  this  Act, 
may  register  any  design  anywhere  made ;  but  what,  is  he  to  do  ]  He  must  register 
it,  and  then  the  4th  section  says  that  no  person  shall  be  entitled  to  the  benefit  of  the 
Act,  unless  ^amongst  other  things)  every  such  articles  published  by  him  shall  have 
thereon  the  letters  "  Bd  "  and  the  particular  distinctive  number. 

What  does  that  mean  'i  The  Act  applies  to  everybody  who  invents  a  design,  and 
everyone,  Englishman  or  foreigner,  is  to  have  the  benefit  of  this  Act,  but  he  is  to  lose 
it,  unless  after  the  publication  every  article  is  marked  "  Bd." 

Has  every  article  published  by  the  Plaintiffs  had  the  letters  "  Bd  ? "  No ;  the 
Plaintiffs  say,  we  are  foreigners,  and  this  part  of  the  Act  does  not  apply  to  articles 
pub-[164]-lished  abroad.  Why  not,  what  is  there  to  say  that  it  means  published 
within  England  or  Ireland,  what  power  has  the  Court  to  introduce  into  the  Act  these 
words,  which  relate  to  all  foreigners  as  well  as  to  all  Englishmen  1 

I  am  of  opinion  that  the  condition,  the  performance  of  which  is  necessary,  is  just 
as  general  as  the  benefit  given  by  the  Act,  and  that  if  a  foreigner  choose  to  take  the 
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benefit  (rf  this  statute,  he  must  comply  with  its  conditions  and  put  on  the  registered 
uticle  the  letters  "  Bd,"  and  if  he  do  not,  he  loses  the  benefit  of  the  Act. 

It  is  not  of  the  slightest  importance  whether  the  sale  is  at  Calais  or  at  Dover ;  the 
spirit^  the  meaning  and  the  words  of  the  Act  are  clear,  and  they  apply  to  every 
person  and  to  every  place.  The  Plaintiffs  not  having  complied  with  the  terms  of 
die  statute  I  must  refuse  this  motion,  with  costs. 

Note. — By  consent,  the  bill  was  dismissed  with  costs. 

[166]    Sandkrson  v.  Stoddart.    Jan.  16,  1863. 

[S.  C.  7  L.  T.  662 ;  9  Jur.  (N,  S.)  1216 ;  11  W.  R.  275.] 

An  executor  Toluntarily  confessed  judgments,  which  he  paid,  and  afterwards,  in  an 
administration  suit,  the  assets  were  insufiScient  to  pay  the  remaining  debts.  Held, 
that  the  executor  was  still  entitled  to  priority  for  his  costs  of  suit. 

On  the  application  of  a  creditor,  the  usual  administration  order  had  been  made 
against  the  executor. 

It  appeared  from  the  certificate  that  the  executor  had  received  £2871  and  had 
paid  £2613,  part  of  which  was  for  judgments  voluntarilv  confessed  by  him,  leaving 
s  balance  due  from  him  of  £257.     This  sum  constituted  the  whole  assets. 

The  debts  remaining  unpaid  amounted  to  £1490. 

Mr.  Ince,  for  the  PLuntiff,  asked  that,  as  the  estate  was  deficient,  the  costs  of  all 
parties  might  be  paid  pro  rata,  and  the  residue,  if  any,  divided  amongst  the  creditors. 

Mr.  Selwyn,  for  the  executor,  claimed  to  have  his  costs  in  priority  of  all  other 
daims;  Cfaunt  v.  Taylor  (2  Hare,  413). 

Mr.  Ince,  in  reply,  insisted  that  the  executor  had  disentitled  himself  to  priority 
1^  voluntarily  confessing  judgments  which  had  swept  away  the  assets. 

Thb  Master  of  the  Holds  [Sir  John  Romilly].  1  think  the  executor  must 
have  his  costs  allowed  in  priority. 

[166]    Thuroood  v.  Cane.    Jan.  16,  17,  1863. 

A  decree  for  foreclosure  was  made  against  a  eeshU  qae  trust,  and  the  bill  was  taken  pro 
eonfato  against  his  trustees.  The  decree  was  served  on  the  trustee,  but  without 
the  necessary  notice.  After  the  expiration  of  three  years,  the  Court  dispensed 
with  service  of  the  decree  on  the  trustee  altogether,  and  made  it  absolute 
against  him. 

The  22d  Consolidated  Order,  art  2,  r.  11,  requires  that  "unless  the  Court  shall 
dispense  with  service  thereof,"  an  office  copy  of  a  decree  taken  pro  eonfesso  shall  be 
■erred  on  the  Defendant,  with  notice  of  the  time  within  which  he  may  apply  to  set 
aside  the  decree. 

By  the  22d  Consolidated  Order,  art.  15,  r.  3,  a  decree  pro  e<mfe$so  may  be  made 
absolute  "after  the  expiration  of  three  years  from  the  date  of  the  decree,  when  a 
Defendant  has  not  been  served  with  a  copy  thereof." 

Mr.  L.  Field  now  applied  to  the  Court  to  dispense  with  service  of  the  decree  on  a 
tmstee  altogether.  He  stated  that  on  the  3d  of  December  1859  a  decree  for  fore- 
closure had  oeen  made  against  one  of  the  eeslma  que  trust,  who  was  interested  in  the 
mortgaged  estate  under  the  will  of  the  mortgagor,  and  that  it  had  been  taken  pro 
eonfesso  against  his  bare  trustee,  who  was  resident  abroad.  That  the  decree  had  been 
aerved,  but  without  any  notice  as  required  by  the  22d  Consolidated  Order,  art.  2,  r.  11. 

He  submitted  that,  under  the  circumstances,  the  Court  might  dispense  with  the 
service  altogether,  and  make  the  decree  absolute,  although  the  service  had  been 
informal.  That  in  all  cases,  under  the  General  Orders,  the  Court  had  a  dispensing 
power;  Ferrand  v.  The  Corporation  of  Bradford  (21  Beav.  422 ;  8  De  G.  M.  &  6.  93) ; 
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but  that  here  the  order  [167]  expressly  gave  such  a  power.  That  the  Court  had 
acted  similarly  in  Benbow  v.  Davies  (12  B^r.  421),  under  the  same  order,  and  that 
the  proper  course  seemed  to  be  to  wait  until  the  expiration  of  the  three  years  before 
applying  for  the  order  to  dispense  with  service ;  James  v.  Bux  (5  De  Q.  M.  &  6.  46). 

The  Master  of  the  Bolls  [Sir  John  Romilly].  I  will  consider  whether  I  can 
do  it  My  difficulty  is  that  the  trustee  knows  that  the  service  on  him  was  iaformal, 
and  may  not  have  come  forward  to  set  aside  the  decree,  because  he  knows  that,  as 
matters  stand,  you  cannot  obtain  the  order  absolute. 

Jan.  17.  The  Master  of  the  Bolls  dispensed  with  service  of  the  decree  on 
the  trustee  and  made  the  order  absolute. 

[168]    Fairfield  v.  Bushell.    Jan.  17,  1863. 

Devise  to  A.  for  life,  and  after  her  decease  to  her  "  lawful  issue  "  then  living  and  the 
"  children  "  of  such  of  them  as  should  be  then  dead,  in  equal  shares,  the  children  of 
such  issue  to  take  their  "  parent's  share."  Held,  that  the  word  "  issue  "  was  to  be 
construed  "  children,"  and  that  the  children  of  A.  and  the  children  of  A.'s  children 
who  predeceased  her  took  for  life  only. 

The  testator,  John  Carter,  by  his  will  dated  in  1815,  devised  as  follows : — 

"  I  give  and  devise  unto  my  daughter  Mary  Bushell,  all  my  messuages  or  dwelling- 
houses,  lands  and  premises,  with  the  appurtenances  thereto  belonging,  situate  in 
Liscard,  in  the  county  of  Chester,  to  hold  to  her  and  her  assigns  during  the  term  of 
her  natural  life,  without  being  subject  to  the  debts  or  control  of  her  present  or  after- 
taken  husband.  And  after  her  decease,  I  give  and  devise  the  same  unto  the  lawful 
isstie  of  my  said  daughter  then  living,  and  the  child  or  children  of  such  of  them  as 
should  be  then  dead,  whether  male  or  female,  in  equal  shares  and  proportions,  the 
child  or  children  of  such  deceased  issue  to  take  his,  her  or  their  deceased  parent's  share 
only,  and  each  and  every  of  them  to  hold  the  same  as  tenants  in  common  and  not  as 
joint-tenants.  And  I  strictly  order  and  enjoin  that  the  said  last-mentioned  premises 
or  any  part  thereof  shall  not,  on  any  account,  be  sold,  mortgaged  or  in  anywise 
encumbered." 

The  testator  also  gave,  devised  and  bequeathed  all  the  rest  and  residue  of  his 
estate  and  effects,  of  what  nature  or  kind  soever  and  wheresoever,  not  thereinbefore 
given  and  disposed  of,  unto  his  son  John,  his  heirs,  executors,  administrators  and 
assigns  for  ever. 

The  testator  died  in  1821,  and  his  daughter  Mary  Bushell,  who  survived  him,  died 
in  1854,  leaving  two  children  then  living,  viz.,  John  and  Sarah,  and  two  [169] 
children  of  a  deceased  son  Samuel,  viz.,  Mary  Ann  and  John  the  younger. 

This  bill  prayed  a  partition,  and  a  question  arose  as  to  the  true  construction  of 
this  devise. 

Mr.  Selwyn  and  Mr.  North,  for  the  Plaintiffs  Sarah  and  others,  who  were  entitled 
to  the  interest,  if  any,  of  John,  the  residuary  devisee  and  heir  at  law.  The  words 
"  lawful  issue  "  must^  in  this  case,  be  construed  "  children,"  and  be  limited  to  issue  of 
the  first  generation,  in  consequence  of  the  subsequent  direction  that  the  "children" 
shall  take  their  "  parent's  share ; "  Sibley  v.  Perry  (7  Ves.  522) ;  Pope  v.  Pope  (14  Beav. 
591);  Jarman  on  Wills  (vol  2,  p.  83  (2d  edit.) ). 

Secondly.  There  being  no  words  of  inheritance  attached  to  the  gift  to  the  children 
or  to  that  to  the  grandchildren  (who  take  by  substitution  only)  they  are  entitled  for 
life  only,  and  the  remainder  in  fee  passes,  under  the  devise,  to  John  the  heir  at  law, 
and  is  now  vested  in  the  Plaintiffs  under  his  will ;  Stwgis  v.  Dunn  (19  Beav.  135). 

Mr.  Kay,  for  John  Bushell  the  elder.  The  daughter  Mary  Bushell  took  an  estate 
tail;  for  it  is  a  devise  to  one  for  life,  with  remainder  to  her  lawful  issue,  which 
plainly  gives  an  estate  tail.  That  which  is  engrafted  on  it  makes  no  difference,  as 
the  direction  is  that  the  issue  shall  take  as  tenants  in  common,  that  was  the  case  in 
Jessm  V.  TFright  (2  Bligh  (0.  S.),  1) ;  Boddy  v.  FUzgercM  (6  H.  of  L.  Gas.  823).  The 
testator  intended  that  the  estate  shoukl  remain  in  the  family  of  the  devisees  for  all 
generations  and  should  never  be  sold. 
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[160]  Mr.  Cole  and  Mr.  F.  Webb,  for  John  the  younger.  Sibley  v.  Perry  and 
that  class  of  cases,  where  the  word  "  issue  "  is  limited  for  the  purpose  of  giving  effect 
to  a  gift  and  of  preventing  its  being  too  remote,  have  no  application.  The  issue 
living  at  the  decease  of  &ury  Bushell  take  an  estate  tail,  and  those  who  take  the 
substituted  gift  to  the  children  of  deceased  issue  take  the  same  estate.  A  devise  to 
the  heirs  of  A.  would  pass  the  fee,  so  one  to  the  issue  of  the  body  of  A.  would  give 
an  estate  tail,  and  therefore  a  devise  to  the  issue  simply  would  give  the  same  interest 
or  an  estate  tail.  They  cited  TFhUeloek  v.  Heddon  (1  Bos.  &  PuL  243) ;  Hanison  v. 
Harritm  (7  Man.  &  Gr.  938). 

Thx  Master  of  thx  Rolls  [Sir  John  Romilly].  I  regret  to  say  I  must  decide 
this  case  in  favor  of  the  Plaintiffs. 

There  can  be  no  doubt  but  that  the  rules  of  law  which  give  a  strict  construction 
to  technical  words  very  often  violate  the  intentions  of  testators,  but  I  cannot  dis- 
regard those  rules,  without  overruling  a  series  of  decided  oases,  which  I  have  no 
power  to  do.  The  principles  and  rules  of  construction  must  therefore  be  followed  in 
this  case. 

Here  the  devise  is  to  the  daughter  for  life,  and  after  her  decease  unto  her  lawful  issue 
then  living.  If  it  had  stopped  there,  I  should  have  adopted  WhMelock  r.  Heddon  (1  Bos. 
&  PuL  243)  and  have  taken  the  word  "  issue  "  in  its  most  comprehensive  form,  and  have 
held  that  it  meant  all  the  issue  of  the  daughter,  of  every  sort  and  however  remote,  as 
children,  grandchildren  and  great-grandchildren  and  so  on.  But  I  think  it  improper 
BO  to  treat  it,  for,  first,  there  are  the  words  "  then  living,"  which  create  some  [161] 
difficulty,  and  then  we  have  the  words  "  and  the  child  and  children  of  such  of  them 
as  should  be  then  dead,"  in  "  equal  shares,"  the  children  taking  their  deceased  parent's 
share.  It  is  clear  that  where  a  testator  speaks  of  the  "  children  "  of  "  issue  "  taking 
their  parent's  share,  you  must  cut  down  the  meaning  of  the  word  "  issue  "  to  "  children. 
For  as  the  word  "  issue "  unrestricted  includes  all  the  descendants,  when  you  speak 
of  the  children  of  the  issue  those  words  have  no  meaning  unless  you  restrict  the  word 
"  issue."  I  must,  therefore,  hold  that  the  word  "  issue,"  in  this  will,  means  "  children," 
and  that  "the  children  of  such  deceased  issue  take  "  their  parent's  share  only. 

If  I  could  find  any  words  to  enlarge  the  devise,  or  anything  amounting  to  a  gift 
of  an  estate  of  inheritance,  or  if  there  had  been  any  gift  over,  I  should  be  bound  to 
foUow  Jexscn  v.  Wright.  But  I  think  that  the  Court  is  concluded  by  these  technical 
woids,  and,  therefore,  that  the  children  of  Mary  Bushell  living  at  her  death,  and  the 
children  of  her  son  Samuel  who  died  in  her  lifetime,  take  respectively  for  their  lives 
only,  and  that  on  their  deaths  the  shares  will  fall  into  the  residue. 

[162]    FoBD  V.  Tennant  (No.  2).    June  27,  28,  1863. 
[S.  C.  32  L.  J.  Ch.  465 ;  7  L.  T.  733 ;  9  Jur.  (N.  S.)  292 ;  11  W.  R.  324.] 

Professional  privilege  is  limited  to  communications  of  a  solicitor  with  his  client  and 
with  those  persons  necessarily  employed  under  the  solicitor ;  it  does  not  extend  to 
communications  between  a  solicitor  and  third  parties. 

In  a  dispute  between  A.  and  B.  the  solicitor  of  A.  had  communications  with  B.  Held, 
that  they  were  not  privileged. 

By  this  bill,  the  Plaintiff  (the  executor  of  the  late  Lord  Kensington)  sought  to 
have  the  benefit  of  a  purchase  made  by  Mr.  Tennant  (his.  Defendant  s,  late  solicitor) 
of  an  annuity  of  £1050  granted  by  Lord  Kensington  to  a  Mr.  Savage.  (See 
29  Beav.  452.) 

Mr.  George  Booth,  a  solicitor,  was  suhpcenaed  on  behalf  of  the  Plaintiff  to  give 
evidence  in  the  case.  He  attended  and  counsel  proceeded  to  examine  him  as  to 
certain  letters  which  he  had  received  from  and  communications  he  had  formerly  had 
with  Messrs.  Harrison  &  Finch  (the  solicitors  of  the  Defendants  in  this  suit),  at  a 
time  when  he  (the  witness)  was  acting  as  the  solicitor  of  Captain  Booke,  in  asserting 
a  claim  to  the  annuity  in  question  in  this  suit. 

The  witness  declined  to  produce  the  letters  or  to  give  the  dates  of  them  or  answer 
the  question  put  to  him,  stating  that  he  conceived  that  all  letters  received  by  him 
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respeotine  the  business  of  his  client  were  privileged  communications,  and  that  he 
directed  by  Captain  Booke  not  to  give  any  information  he  was  in  possearion  of  as 
his  solicitor  respecting  Captain  Rooke's  matter. 

The  questions  put  to  the  witness  and  his  answers  thereto,  as  taken  down  by  the 
Examiner,  were  as  follows : — 

"  In  the  month  of  November  1857,  as  I  believe,  Mr.  [163]  Rooke  of  Ilford  numor 
employed  me  as  his  solicitor  respecting  a  matter  relating  to  Lord  Kensington's  estate. 
That  matter  was  in  respect  of  the  annuity  granted  to  a  Mr.  Savage.  I  communieirfed 
with  Mr.  Finch,  of  the  firm  of  Harrison  &  Tennant,  on  the  subject,  and  I  also  saw 
Mr.  Charles  Tennant  on  the  matter,  I  had  also  communications  in  writing  with  Mr. 
Finch.  I  have  some  papers  with  me  relating  to  the  matter.  The  date  of  the  first 
letter  I  received  from  Messrs.  Harrison  &  Finch  was  in  January  1858.  I  decline  to 
produce  that  letter,  on  the  ground  that  I  consider  all  letters  received  by  me  respecting 
the  business  of  my  client  are  privileged  communications,  and  that  I  ought  not  to 

f>roduce  that  letter.  I  am  employed  by  Mr.  Rooke  and  his  brothers,  and  I  hold  that 
etter  and  other  papers  as  the  solicitor  and  professional  adviser  of  Mr.  Rooke  and 
his  brothers. 

"  Question.  I  ask  the  date  of  all  the  other  letters  you  have  1 

"Answer.  I  decline  to  give  the  dates  of  all  the  letters  received  by  me  in  the 
matter  in  which  I  was  employed  as  the  solicitor  of  Mr.  Booke  and  his  brothers,  on 
the  ground  above  stated. 

"  Question.  Did  you  make  a  claim  on  behalf  of  your  clients  on  Messrs.  Harrison 
&  Finch? 

"  Answer.  I  decline  to  answer  the  question. 

"  Question.  Did  Messrs.  Harrison  &  Finch  make  any  representations  to  you  on 
the  subject  of  Savage's  annuity  ? 

"  Answer.  I  baa  several  conversations  with  them  and  they  with  me  on  the  subject, 
chiefly  with  Mr.  Finch,  but  I  had  some  with  Charles  Tennant.  Messrs.  Harnaon 
&  Finch  was  then  the  firm. 

"  Question.  What  did  Mr.  Finch  say  1 

"  Answer.  I  decline  to  state. 

[164]  "  Question.  What  did  Mr.  Tennant  say  t 

"Answer.  I  decline  to  state.  I  was  directed  by  Mr.  Rooke  not  to  give  any 
information  I  was  in  possession  of  as  his  solicitor  respecting  Mr.  Rooke's  matter.  I 
cannot  say  when  I  last  saw  Mr.  Finch,  it  was  perhaps  in  1858  or  1859  that  I  last 
saw  him  about  Mr.  Rooke's  matters.  I  have  not  had  any  conversation  with  him 
respecting  the  matter  of  this  suit  I  prepared  a  case  for  the  opinion  of  counsel, 
ana  I  obtained  nw  information  to  enable  me  to  prepare  that  case  from  my  clients, 
some  from  Mr.  Rooke  and  some  from  his  brother;  I  cannot  remember  whether  I 
obtained  my  information  from  any  other  person.  I  do  not  remember  whether  I 
obtained  my  information  from  Mr.  Tennant,  and  I  decline  to  look  at  any  papers 
I  may  have,  to  search  when  I  received  any  information  from  Harrison  &  I  Finch.  I 
obtained  some  copies  of  documents  from  some  one,  but  I  do  not  remember  from  whom 
I  received  them.  I  do  not  remember  whether  I  received  anv  documents  from  Mr. 
Tennant.  I  do  not  know  what  is  meant  by  documents,  but  I  believe  I  received  some 
papers,  I  believe  from  Mr.  Finch  ;  to  the  best  of  my  remembrance  I  received  a  copy 
of  some  deed  from  him,  but  no  agreement  or  copies  of  agreements  that  I  remember. 
I  ceased  to  act  as  solicitor  for  Mr.  Rooke  in  that  matter  either  in  1858  or  1859.  I 
believe  that  my  bill  has  been  paid. 

"  Question.  Bv  whom  was  it  paid  1 

"  Answer.  I  decline  to  answer  the  question.     I  did  not  act  as  solicitor  for  Mr. 
Rooke  in  the  matter  of  an  assignment  of  Savage's  annuity. 

"  Question.  Did  you  act  as  Mr.  Rooke's  solicitor  on  the  occasion  of  his  abandon- 
ment of  his  claim  to  Savage's  annuity  1 

"  Answer.  I  object  to  answer  the  question." 

[166]  The  usual  order  of  course  had  been  made  to  set  down  the  witness's 
objections  to  be  argued,  and  they  were  now  brought  on  for  argument. 

Mr.  Lloyd,  in  support  of  the  objections.  The  rules  as  to  the  privilege  of  a 
solicitor,  which  is  really  that  of  the  client,  have  of  late  been  somewhat  relaxed.    "The 


Digitized  by 


Google 


■  BBAV.IM.  FORD   V.    TBNNANT  65 

privilege  is  ao  loD^r  restricted  to  those  which  take  place  after  a  litigation  has  been 
oommenoed;  Herrmg  v.  Clobery  (1  Phil.  91);  Desborough  v.  Eawlins  (3  Myl.  &  Cr. 
515).  The  rule  is  not  restricted  to  communications  between  the  solicitor  and  client, 
bat  extends  to  information  acquired  hy  him  solely  in  the  character  of  solicitor. 
Lord  Brougham  held  that  as  to  ooi(nmunications  received  by  solicitors  "  in  their 
professional  capacity,  either  from  a  client  or  on  fus  aceount  and  for  his  benefit,"  .  .  . 
"they  are  not  only  justified  in  withholding  such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disclose  the  information ; "  Qreenougk  v.  Oaskell 
(1  MyL  &  K.  102).  Lord  Lyndhurst  held  that  a  solicitor  was  not  bound  to  disclose 
information  which  he  "  acquired  in  his  character  of  solicitor  of  the  mortgagees  "  (his 
clients) ;  Jmtt  y.  Pvgh  H  Phil.  99^. 

If  oommnnioations  between  the  two  opposing  solicitors  and  their  clients  are 
respectively  protected,  the  communications  between  the  two  solicitors  themselves  are 
equally  protected  as  against  third  parties,  for  the  information,  on  each  side,  is  derived 
by  the  solicitor  from  his  client. 

Mr.  Southgate  and  Mr.  Hemming,  amtrii,.  The  privilege  of  a  solicitor  is  limited 
to  what  takes  place  between  him  and  his  client,  and  does  not  extend  to  [166] 
communications  between  the  solicitor  and  adverse  parties  or  strangers ;  the  reason 
for  the  rule  does  not  apply  in  such  cases.  It  is  impossible  that  anything  which 
Messrs.  Harrison  &  Finch  said  or  wrote  to  Mr.  Booth,  the  solicitor  of  Captain  Rooke, 
can  be  privileged,  for  there  was  no  professional  confidence  between  them.  The  case 
of  Gremcugh  v.  GaskeU  (1  Myl.  &  K.  98)  arose  on  the  answer,  and  the  passage  relied 
on  in  the  judgment  was  a  mere  obiter  dictum.  In  Jones  v.  Pugh  (1  Phil.  96)  the 
question  did  not  relate  to  communications,  but  to  mortgage  or  title-deeds.  In  suits 
for  the  specific  performance  of  contracts  entered  into  by  correspondence  between 
solicitors,  the  correspondence  is  constantly  ordered  to  be  produced;  Taylor  on 
Evidence  (vol.  1,  pp.  730,  744,  751) ;  Steele  v.  Stewart  (1  Phil.  471) ;  Tippins  v.  CocUes 
(6  Hare,  16) ;  Onffiih  v.  Domes  (6  Barn.  &  Ad.  502) ;  Spenceley  v.  Schulenbwrgh  (7  East, 
357) ;  Sawyer  v.  Btrekmore  (3  Myl.  &  K.  572) ;  Gore  v.  Bawser  (5  De  Gex  &  S.  30) ; 
Deaborengh  v.  BavAint  (3  MyL  &  Cr.  515). 

Mr.  Lloyd,  in  reply.  The  statement  of  Lord  Brougham  in  Greemmgh  v.  GnskeU 
was  not  an  obiter  dictum.  The  question  raised  related  to  papers  and  letters  written 
or  received  by  a  solicitor  "in  his  capacity  of  confidential  solicitor  for  Darwell,  for 
whom  he  had  been  professionally  concerned  for  a  number  of  years,"  and  were  not 
limited  to  those  between  the  solicitor  and  his  client.  The  evils  arising  from  the 
revelation  of  secrets  derived  from  professional  employment  are  (in  the  unguage  of 
Lond  Justice  Knight  Bruce)  "  too  great  a  price  to  pay  for  truth  itself ; "  Pearse  v. 
Pearse  (1  De  Oex  &  Sm.  28). 

[167]  Jan.  28.  Ths  Mastkr  of  the  BoLia  [Sir  John  Romilly].  This  is  the 
demurrer  by  a  witness,  who  objects  to  answer  certain  questions,  on  the  ground  that 
the  information  was  acquired  by  him  solely  in  the  character  of  solicitor  of  his  client ; 
and  on  that  ground,  and  on  that  ground  alone,  he  insists  that  he  is  not  bound  to 
answer  the  questions.  That  he  was  the  solicitor  of  Captain  Booke,  and  that  during 
the  time  in  question  he  was  actually  engaged  as  his  solicitor,  is  not  disputed.     The 

Snestion  is  whether  these  communications  are  privileged  or  not?  They  were  not 
erived  from  the  client,  but  frbm  a  person  who  was  a  stranger  to  him,  and  I  concur 
that  the  decision  depends  on  whether  he  can  avoid  the  discovery,  in  consequence  of 
having  been  then  the  solicitor  of  Captain  Booke,  and  that  nothing  which  had  previously 
occurred  between  Mr.  Tennant  and  Captain  Booke  can  affect  the  question. 

The  reason  for  the  rule  which  establishes  the  privilege  is  obvious,  and  it  is 
acknowledged  in  all  the  cases.  It  is  for  the  interests  of  justice  that  the  most  full, 
free  and  complete  communication  should  take  place  between  a  client  and  his  solicitor, 
for,  if  that  did  not  take  place,  it  would  be  impossible  to  conduct  a  suit  or  to  obtain 
justice,  or  for  a  man  to  defend  himself  and  prevent  an  injustice.  It  is,  however, 
important  that  this  rule  should  not  be  extended  further  than  is  necessary  for  the 
purposes  of  justice,  and  it  struck  me,  during  the  argument,  that  the  rule  could  not 
extend  to  a  case  where  the  information  was  obtained  by  a  solicitor  acting  as  such, 
but  was  not  derived  from  the  client  himself.  In  the  course  of  the  argument,  I 
suggested  a  case  where  it  was  admitted  that  the  privilege  must  be  qualifiM  to  this 

B.  vin.— 3 
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extent : — ^That  the  communication  must  be  one  in  which  the  client  had  an  interest^ 
and  that  otherwise  the  solicitor  could  not  protect  himself  from  answering. 

[168]  M7  opinion  is  that  the  authorities  restrict  the  rule  to  communications 
"between  a  solicitor  and  his  client,  extending  it  to  all  other  persons  with  whom 
the  solicitor  must  communicate  in  order  to  conduct  the  cause ;  such  as  communica- 
tions between  the  client  or  the  solicitor  with  persons  employed  to  get  up  evidence, 
as  in  the  case  of  Steele  v.  Stewart  (1  Phil.  471).  But  there  is  a  very  broad  and  marked 
distinction  between  information  derived  in  those  cases  and  information  derived  from 
third  parties,  from  straneers,  or  from  the  opponents  of  the  client. 

I  should  not  have  had  much  doubt  on  this  point  had  it  not  been  for  the  dictum  in 
Oreenaugh  v.  Gaskell  (1  Myl.  &  K.  102),  and  I  was  desirous  to  read  and  consider  it 
before  I  decided  this  case.  The  passage  is  this : — "  If,  touching  matters  that  come 
within  the  ordinary  scope  of  professional  employment,  they  (soUcitors)  receive  com- 
munication in  their  professional  capacity,  either  from  a  client  or  on  his  account  and 
for  his  benefit,  in  the  transaction  of  hu  business,  or,  which  amounts  to  the  same 
thing,  if  they  commit  to  paper,  in  the  course  of  their  employment  on  his  behalf, 
matters  which  they  knew  o^ly  through  their  professional  reUtion  to  the  client,  they 
are  not  only  justified  in  withholding  such  matters,  but  bound  to  withhold  them,  and 
will  not  be  compelled  to  disclose  the  information  or  produce  the  papers  in  any  Court 
of  law  or  Equity,  either  as  party  or  as  a  witness." 

Now  it  must  be  admitted  that  this  extends  beyond  the  communications  between 
a  client  and  his  solicitor,  it  is  expressly  stated  that,  if  solicitors  "  receive  communica- 
tions in  their  professional  capacity,  either  from  a  client  or  on  his  aeanmt  and  for  las 
benefit,"  they  are  bound  [169]  to  withhold  such  matters.  Such  communications  might 
be  from  any  person  whatever ;  and  I  certainly  must  admit  that  Mr.  Lloyd  was  just 
in  stating  that  this  was  not  an  obiter  dictum,  for  the  Court  did  not  compel  the  solicitor 
to  produce  papers,  some  of  which  were  received  from  his  client  and  some  apparently 
from  other  persons.  If  the  communications  with  strangers  were  liable  to  production, 
the  solicitor  would  have  been  ordered  to  shew  which  of  them  had  been  communicated 
to  him  from  his  client  and  which  from  strangers ;  so  that  those  derived  from  the 
client  might  be  protected  and  the  others  ordered  to  be  produced;  and  Lord 
Cottenham,  in  Demyrough  v.  BawUna  (3  MyL  &  Cr.  515),  suggested  that  that  would 
be  the  proper  oours&  The  case  of  Greenough  v.  Oaskell  has  been  repeatedly  followed 
and  repeatedly  approved  of,  but  not  on  this  particular  point,  and  I  thought  it  necessary 
to  consider  whether  this  question  had  been  pointedly  brought  to  the  attention  of 
Lord  Brougham.  Unfortunately  it  does  not  appear,  for,  although  Lord  Brougham 
states  many  cases,  it  does  not  appear  that  any  case,  on  this  particular  point,  was  cited 
in  the  argument.  For  instance,  the  case  of  Spenceley  v.  Sckidenburgh  (7  East,  357)  is 
not  mentioned.  I  am  therefore  bound  to  look  how  that  case  has  been  followed,  and 
I  cannot  find,  nor  has  my  attention  been  called  to  a  single  case,  in  which  that  particular 
part  of  the  judgment  has  been  followed,  and  I  do  not  believe  that  such  a  case  can  be 
found  to  exist.  I  think  that  Lord  Brougham  can  hardly  be  considered  to  have  over- 
ruled the  cases  previously  decided,  which  had  confined  privilege  to  communications 
between  solicitors  and  their  clients  or  the  agent  of  clients. 

In  Spenceley  v.  Schulenburgh  (Ibid.)  it  was  proposed  by  the  Plaintiff  to  call  the 
Defendants'  attorney  to  prove  a  [170]  notice  to  produce  an  agreement  which  had 
been  served  on  him  by  the  Plaintiff's  attorney,  and  Lord  EUenborough  held  that  the 
Defendants'  attorney  was  not  bound  to  disclose  the  contents  of  the  paper,  which  he 
had  become  acquainted  with  in  his  confidential  character  of  attorney.  But  when  the 
case  came  into  Bank,  he  admitted  that  he  was  wrong,  and  stated  "  he  had  had  great 
doubts  at  the  time  he  rejected  the  witness,  and  was  afterwards  satisfied  that  he  had 
acted  hastily.  That  the  privilege  was  restricted  to  communications,  whether  oral  or 
written,  from  the  client  to  his  attorney,  and  could  not  extend  to  adverse  proceedings 
communicated  to  him,  as  attorney  in  this  cause,  from  the  opposite  party,  in  the 
disclosure  of  which  there  could  be  no  breach  of  confidence." 

Lord  Cottenham  in  Desborough  v.  Bawlins  (3  Myl.  &  Cr.  515)  did  not  profess  to 
doubt  the  passage  in  Lord  Brougham's  judgment,  but  it  is  impossible  that  the  passage 
in  Desiwrough  v.  Eatolins  can  be  maintained,  consistently,  with  the  passage  in  Greetumgh 
r.  Oaskell.    Lord  Cottenham  says,  "  Both  Bramwell  v.  Lucas  and  Greenough  v.  GaskeU 
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shew  that  the  privilege  only  applies  to  cases  in  which  the  client  makes  a  communica- 
tion to  his  soUcitor  with  a  view  to  obtaining  his  legal  advice.  That  is  undoubtedly 
the  same  ground  upon  which  I  held,  in  Sawyer  v.  Birdvmore,  that  a  solicitor,  when 
examined  as  a  witness,  was  bound  to  produce  letters  communicated  to  him  from 
collateral  quarters,  and  to  answer  questions  seeking  information  as  to  matter  of  fact, 
as  distinguished  from  confidential  communications ;  and  I  so  decided,  not  on  the 
authority  of  BramweU  v.  Lueas  only,  but  I  distincdv  referred  to  Speiueiey  v.  Sehulen- 
imrgh.  In  Sawt/er  v.  Birehmare  (3  MyL  &  Or.  522)  [171]  the  question  arose  as  to  a 
solicitor  being  bound  to  disclose  the  circumstances  of  certain  transactions  in  which  he 
had  been  concerned  as  solicitor.  I  was  of  opinion  that  the  facts  were  not  sufficiently 
brought  before  me  to  shew  that  they  were  privileged,  and  finding  it  laid  down  by  the 
Court  of  Queen's  Bench  that  communications  are  not  privileged  if  coming  from  any 
other  quarter,  but  that  they  would  be  if  thev  came  from  the  client,  I  found  that  a 
ease  might  exist  in  which  many  papers  in  a  solicitor's  hands  would  not  be  privileged. 
It  was  precisely  the  same  in  Spenceley  v.  Schulenburgh.  1  thought,  therefore,  that 
the  facts  did  not  bring  the  case  within  the  privilege  applicable  to  confidential 
eommnnications." 

Here  then  is  an  express  and  direct  decision,  after  considering  the  case  of 
Greentmgh  v.  GtuHceU,  that  the  communication  must  come  from  the  client  directly 
or  indirectly,  and  that  the  principle  of  privilege  does  not  apply  to  communications 
which  come  from  any  other  quarter.  The  same  thine  is  expressly  decided  not  only 
in  Sjpenedey  v.  Sehvlenburgh,  but  also  by  a  very  careful  Judge,  Sir  James  Parker,  in 
Gore  V.  Boater  (5  De  O.  &  Sm.  33).  In  that  case,  the  Defendant  sought  to  examine 
the  PlaintifTs  solicitor,  Mr.  Goode,  as  to  what  passed  at  an  interview  between  the 
solicitor  and  the  Defendant,  and  the  witness  demurred.  Sir  James  Parker  says,  "  I 
cannot  doubt  that  Mr.  Qoode  is  bound  to  answer  this  interrogatory.  In  the  course 
of  a  transaction  in  question  in  the  cause,  the  Plaintiff  employs  his  solicitor  as  his 
agent  to  communicate  with  the  opposite  party.  I  do  not  see  how  this  can  be 
tegarded  as  a  confidential  or  privileged  communication,  and  I  consider  that  the 
Ddendant  must  be  at  liberty  to  give  the  communication  in  [172]  evidence,  and  to 
examine  the  solicitor  as  a  witness  to  prove  what  it  really  was.  Suppose  the 
communication  had  been  by  letter,  it  is  every  day's  practice  to  order  parties  to 
produce  letters  or  copies  of  letters  passing  between  their  solicitors  and  the  opposite 
parties  or  their  solicitors." 

The  judgment  puts  it  very  clearly,  and  it  is  precisely  this  case.  In  this  case,  it 
appears  that  the  solicitor  acted  for  his  client  in  the  character  of  an  opponent. 

I  have  this  option : — Either  to  follow  Greenough  v.  OaskeU  or  the  two  other  cases, 
in  which  a  different  doctrine  is  laid  down  and  appears  to  have  been  acted  on.  I  am 
of  opinion  that  this  point  was  not  brought  to  Lord  Brougham's  attention,  which  was 
directed  to  communications  between  solicitor  and  client,  and  it  is  clear  that  Lord 
Cottenham  entertained  that  view  of  the  case,  he  having  been  the  successful  counsel 
in  Greenough  v.  Gadcell. 

I  am  of  opinion  that  the  demurrer  must  be  overruled  and  that  the  usual  order 
must  be  made. 

NOTB.— See  fTalsham  v.  Staintoti,  V.-C.  Wood,  10  Dec.  1863. 


[178]    Be  PuGH.    Jan.  30,  31,  1863. 

[Affirmed,  1  De  G.  J.  &  S.  673 ;  46  E.  R.  266 ;  11  W.  B.  762.    See  In  re  Neioman, 

1867,  15  W.  R.  631.] 

A  client  paid  his  solicitor's  bill  in  January ;  he  changed  his  solicitor  two  months  and 
a  half  afterwards,  and  in  November  following  he  presented  a  petition  for  the 
taxation  of  the  bill,  on  the  allegation  of  simple  overcharges.  The  application  was 
refused. 

On  a  meeting  in  June  to  settle  a  purchase,  the  solicitor  for  the  first  time  delivered 
his  bill,  and  he  insisted  on  payment  before  completion.     It  was  paid  under  protest, 
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and  in  November  following  a  petition  was  presented  for  taxation,  alleging  items  of 
overcharge.  The  Master  of  the  Bolls  ordered  a  taxation,  and  his  deoision  was 
affirmed  by  the  Lords  Justices. 

In  Deoember  1861  the  Petitioner  Mr  Briscoe  employed  Mr.  Pugh  as  his  solicitor 
in  matters  relating  to  his  father's  settlement,  and  as  to  an  advance  of  £500  required 
by  him  upon  the  security  of  his  reveraionaiy  interest  therein. 

Mr.  Pugh  himself  agreed  to  make  this  advance  of  £500  on  account,  of  which  he 
paid  the  Petitioner  £150  on  the  4th  of  January  1862,  and  £250  on  the  8th  of 
January  1862.  On  the  20th  of  January  Mr.  Pugh  delivered  his  bill  of  costs, 
amounting  to  £89,  98.  2d.,  and  he  paid  over  the  balance  to  Mr.  Briscoe,  who  gave 
a  receipt  for  the  amount,  and  a  mortgage  of  his  reversionary  interest  to  seoare 
the  £500. 

After  this,  Mr.  Briscoe  continued  to  employ  Mr.  Pugh  ontU  the  27th  of  March 
1862,  when  he  changed  his  solicitor. 

liie  mortgaged  property  was  afterwards  sold,  and  the  27th  of  June  1862  was 
appointed  for  completing  the  purchase  at  Worcester.  The  parties,  some  of  whom 
came  from  a  distance,  met,  and  on  that  day  Mr.  Pugh,  for  the  first  time,  delivered 
his  second  bill  of  costs  for  business  done  subsequent  to  the  20th  of  January,  amounting 
to  £113,  lis.  5d.  He  insisted  on  having  it  paid  before  he  completed  the  purchase, 
and  the  client  was  thus  compelled,  but  under  protest,  to  allow  him  to  retain  that 
sum  out  of  the  purchase-money. 

The  petition  was  presented  on  the  16th  of  December  1862,  praying  the  taxatioD 
of  the  two  bills.     It  specified  items  of  overcharge. 

[174]  Mr.  T.  A.  Roberts,  in  support  of  the  petition,  argued,  first,  that  Mr.  Pugh, 
as  mortgagee,  had  no  right  to  charge  the  Petitioner  for  his  trouble  in  matters  relating 
to  his  mortgage;  Langstaffv.  Fmwtek  (10  Yes.  405);  French  v.  Barm  (2  Atk.  120) ; 
Godfrey  v.  n^<aa(m  (3  Atk.  517). 

Secondly,  that  the  bills  had  been  paid  under  pressure,  the  first  while  the  relation 
of  solicitor  and  client  subsisted,  and  when  it  was,  therefore,  the  duty  of  the  solicitor 
to  state  to  his  client  that  the  first  bill  contained  overcharges ;  and  the  second,  under 
irresistible  pressure,  as  the  purchase  could  not  be  delayed  until  a  taxation  of  the  bill 
could  be  procured. 

He  referred  to  In  re  Ramce  (22  Beav.  177);  /«  re  Steele  (20  L,  J.  (Ch.)  563); 
Horlock  V.  Smith  (2  Myl.  &  Cr.  495);  Ex  parte  ffUkinson  (2  Coll.  92). 

Mr.  Soathgate  and  Mr.  Elderton,  emMi,  insisted  that,  to  entitle  a  client  to  a 
taxation  after  payment,  there  must  be  pressure  and  common  overcharges,  or  over- 
charges so  gross  as  to  amount  to  fraud ;  and  that  there  must  be  no  delay  in  making 
the  application.  That  all  these  requisites  were  wanting  in  this  instance.  They 
relied  on  the  acquiescence  of  the  Petitioner  after  the  relation  of  solicitor  and  client 
had  ceased,  and  on  the  long  unexplained  delay  in  making  the  application. 

They  cited  Be  Fyson  (9  Beav.  117);  ife  Browne  (15  Beav.  61 ;  1  De  G.  M.  &  G. 
322);  Re  HiMard  (15  Beav.  251);  Re  Barrow  (17  Beav.  547);  BanoM  v.  Croats  (8 
Beav.  121) ;  Re  Finch  (4  De  G.  M.  &  G.  108). 

Mr.  Roberts,  in  reply. 

[176]  The  Master  of  the  Roli;s  [Sir  John  Romilly].  I  am  of  opinion  that  the 
Petitioner  is  not  entitled  to  a  taxation  of  the  first  bill. 

I  have  always  held  that  when  a  client  is  practically  obliged  to  pay  a  bill  of  costs 
without  having  an  opportunity  of  inspecting  and  examining  it,  it  amounts  to 
pressure. 

I  have  also  held  that  mere  retention  of  the  amount  of  a  bill  of  costs  is  not  to  be 
regarded  in  same  light  as  a  voluntary  payment  of  it  by  the  client. 

But  the  circumstances  are  different  aa  to  the  two  bills.  It  appears  that  the 
solicitor  was  employed  to  raise  a  sum  of  £500.  He  agreed  to  advance  it  himself,  and 
paid  £150  on  the  4th  of  January  and  £250  on  the  8th  of  January.  There,  therefore, 
only  remained  £100  to  be  paid,  and  it  is  clear  that  the  solicitor  was  to  have  his  costs 
out  of  that  sum.  On  the  20th  of  January  the  client  signs  a  receipt  for  the  balance, 
and  this  was  a  simultaneous  transaction  with  the  delivery  of  the  biU.  If  the 
client  had  come  immediately  afterwards  and  said,  I  trusted  to  the  delivery  of  a  proper 
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bill,  but  I  find  that  it  contains  improper  items,  I  should  probably  have  thought  that 
on  proof  of  overcharges  he  would  have  been  entitled,  to  tax  that  bill.  But  he  made 
no  claim  to  tax  this  bill  until  November  following.  Mr.  Boberte,  however,  argues 
that  the  fact  that  Mr.  Pugh  continued  the  Petitioner's  solicitor  is  a  sufficient  excuse ; 
bat  I  am  not  of  that  opinion.  The  reason  why  the  Court  does  not  allow  a  taxation 
after  payment,  and  where  there  has  been  delay  in  making  the  application,  is  this : — ^A 
solicitor  loses  vouchers,  and|  no  objection  being  made  to  nis  bill,  he  does  not  think  it 
necessary  to  preserve  them,'  [176]  and  he  cannot,  therefore,  after  a  long  delay,  prove 
tite  beta  material  for  the  allowance  of  many  items.  But  the  fact  of  Mr.  Pugh's  con- 
tinuing the  Petitioner's  solicitor  for  two  and  a  half  months  afterwards  is  rather 
anfavorable  to  his  case.  Notiiing  is  more  common  than  to  pay  a  solicitor's  bill  every 
year.  The  Petitioner  continued  during  two  and  a  half  months  the  client  of  Mr.  Pugh, 
he  then  changes  his  solicitor,  and  makes  no  complaint  as  to  that  bill  for  ten  months. 
I  do  not  thinK  I  ought^  if  that  stood  alone,  to  tax  that  which  is  the  first  bill. 

It  is  justly  observed  that  the  two  bills  are  not  connected  together ;  the  second  bill 
stands  in  different  situation.  The  Petitioner  came  by  appointment  to  receive  the 
surplus  of  the  purchase-money,  but  he  could  not  get  it  unless  he  paid  the  second  bill. 
It  was  a  matter  of  importance  to  him  to  receive  the  balance,  and  to  postpone  the 
settlement  of  the  purchase  would  have  put  all  persons  to  great  inconvenience.  I  have 
always  held  that  this  is  evidence  of  pressure  in  a  greater  or  less  degree.  The  client 
eould  not  then  toll  whether  there  were  overcharges  or  not.  He  paid  the  bill  in  June, 
and  complained  of  it  in  November  following,  and  it  was  not  possible,  under  the 
circumstances  of  this  case,  to  obtain  the  common  order  to  tax.  This  brings  it  within 
the  oases  where  taxation  after  payment  is  ordered. 

Tax  the  second  bill,  but  not  the  first. 

Jofn.  31.  Thb  Master  of  thb  Bjoua.  I  think  that  this  is  not  a  proper  case  to 
give  any  costs. 

NoTS. — On  an  appeal  by  Mr.  Pugh  the  Lords  Justices,  on  the  2d  of  June  1863, 
affirmed  the  decision  as  to  the  taxation  of  the  second  bill.    [1  De  O.  J.  &  S.  673.] 


[177]    Bromley  v.  Wiluams.    Feb.  11, 12, 1863. 

[S.  C.  32  L.  J.  Ch.  716;  8  L,  T.  78 ;  9  Jur.  (N.  S.)  240;  II  W.  E.  392.  See  Gray 
V.  OUtaan,  1866,  L.  R.  2  C.  P.  126 ;  Marine  Mutuai  Insmrance  Assodaiicn,  Limited,  v. 
Ymng,  1880,  43  L.  T.  444.] 

Some  shipowners  joined  in  a  club,  and  provided  for  the  mutual  insurance  of  their 
respective  vessels.  Held,  that  this  was  not  an  illegal  association  under  the  35  Geo. 
3,  c  63 ;  but  whether  it  is  necessary  to  have  a  policy  in  such  cases,  qucere. 

By  the  rules  of  a  shipping  insurance  club,  its  a&irs  were  to  be  managed  by  the 
members,  assisted  by  the  treasurer  and  secretary,  and  the  "  finance  committee '  were 
to  sign  all  cheques  and  see  that  the  funds  were  duly  appropriated.  A  ship  of  a 
member  having  been  lost  at  sea,  he  sued  seven  of  the  members  and  the  treasurer 
and  secretary  to  obtain  payment  of  the  loss.  There  being  no  finance  committee : 
Held,  on  demurrer,  that  these  Defendants  had  not  improperly  been  made  parties. 

By  a  rule  of  a  shipping  insurance  club,  a  fine  was  imposed  on  non-payment  of  the 
premium  for  a  month  after  it  became  due,  and  at  the  end  of  two  months  he  was  to 
be  deprived  of  the  benefit  of  insurance  until  the  arrears  were  paid.  A  member 
insured  his  ship,  which  was  lost  at  sea  after  the  premium  became  due  but  before 
the  expiration  of  the  month.  Whether,  on  subsequently  paying  the  premium,  the 
member  was  entitled  to  the  sum  insured,  muere. 

As  to  the  modern  practice  of  making  several  of  a  numerous  class  represent  the  class 
both  as  Plaintiffs  and  Defendants. 

This  case  came  before  the  Court  on  general  demurrer  to  the  whole  bill. 
According  to  the  statements  of  the  bill,  a  mutual  insurance  society  had,  previously 
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to  1868,  been  established  at  St.  Ives,  called  "  The  St.  Ires  Shipping  Insurance  Club," 
the  members,  consisting  of  shipowners,  mutually  insured  their  ships  against  loss,  and 
agreed  to  contribute  to  such  loss  in  rateable  proportion,  to  the  extent  of  the  amount 
insured  by  them  respectively. 

The  club  was  regulated  by  certain  rules  and  regulations  binding  on  all  the  members, 
and  which  were  set  out  in  the  bill,  which  so  far  as  material  were  as  follows  : — 

"  13.  Vessels  entering  shall  pay  as  follows : — One-third  part  of  the  percentage  of 
the  amount  of  the  stock  in  hand  when  entered,  one-third  at  the  end  of  two  months, 
and  the  remainder  at  the  end  of  four  months  from  the  date  of  entry ;  but  should 
losses  or  other  circumstances  require  an  earlier  payment  of  the  second  [178]  and  third 
instalments,  it  shall  be  made  accordingly,  on  the  secretary  giving  notice  thereof." 

"  14.  When  the  stock  of  the  club  is  reduced  below  £5  per  cent.,  there  shall  be  a 
payment  of  lOs.  per  cent,  per  quarter  on  the  amount  insured  on  each  vessel ;  and  if 
the  funds  are  at  any  time  found  insufficient  to  meet  the  claims,  the  treasurer  shall 
be  ordered  to  collect  from  each  member  such  a  percentage  as  shall  be  deemed 
necessary." 

"  16.  Any  member  neglecting  to  pay  any  premium,  call  or  fine  for  the  space  of 
one  calendar  month  after  it  becomes  due  and  notice  thereof  given  by  the  secretary, 
shall  pay  a  fine  of  £10  per  cent,  per  month  on  the  amount,  and  at  the  end  of  two 
calendar  months  from  the  date  of  the  notice  shall  be  deprived  of  all  benefit  of 
insurance  until  such  arrears  are  paid." 

In  July  1858  John  Dale,  the  owner  of  a  vessel  called  "  The  Betsey,"  became  a 
member  of  the  club  in  respect  of  that  vessel,  which  he  insured  in  the  club  for  JC250. 

Down  to  October  1860  John  Dale  paid  the  secretary  all  his  premiums,  calls  and 
fines,  but,  as  the  bill  alleged,  "  through  some  mistake  he  omitted  to  pay  the  premium 
which  became  due  in  October  1860,"  and  on  the  18th  of  that  month  William  Tonkin, 
the  secretary,  sent  him  a  notice  that  unless  the  premiums  then  due  from  him  in 
respect  of  the  said  vessel,  and  which  amounted  to  £3,  ISs.,  were  paid  on  or  before  the 
13th  day  of  November  next,  his  claim  upon  the  club  would  be  forfeited. 

[179]  On  the  23d  of  October  1860  "  The  Betsey  "  was  totally  lost  at  sea. 

On  the  25th  of  October  1860  John  Dale  sent  to  William  Tonkin,  the  secretary 
of  the  club,  notice  of  the  loss  of  the  vessel  by  John  Howe  the  captain,  and  William 
Tonkin  then  told  him  that  the  premium  due  in  respect  of  the  vessel  had  not  been 
paid,  and  desired  him  to  go  back  to  John  Dale  and  tell  him  to  remit  to  him,  William 
Tonkin,  the  sum  of  £3,  15s.  In  consequence  thereof,  John  Dale,  on  the  following 
26th  of  October,  remitted  the  sum  of  £3,  15s.  to  William  Tonkin,  as  the  secretary  m 
the  club;  but  William  Tonkin  refused  to  receive,  and  in  fact  returned  it,  and 
subsequently  John  Dale,  on  three  different  occasions  before  the  13th  of  November 
1860,  sent  a  cheque  on  the  Penzance  Bank  for  the  sum  of  £3, 15s.  to  William  Tonkin, 
which  William  Tonkin  each  time  refused  to  receive  and  returned.  Finally  John 
Dale,  before  the  13th  day  of  November  1860,  tendered  to  Mr.  WUliams,  the 
treasurer  of  the  club,  £3,  15s.  in  cash ;  but  Mr.  Williams,  on  the  part  of  the  club, 
refused  to  receive  the  same,  and  such  premium  had  therefore  never  been  paid. 

The  Plaintiff,  who  was  the  assignee  in  bankruptcy  of  John  Dale,  filed  this  bill 
a^inst  Williams  (the  treasurer),  Tonkin  (the  secretary)  and  seven  of  the  members  of 
the  club,  stating  the  above  circumstances,  and  alleging,  in  the  usual  way,  that  the 
other  members  were  too  numerous  to  be  made  parties,  and  that  the  Defendants 
sufficiently  represented  them. 

The  bill  prayed,  1.  A  declaration  that  the  Plaintiff  was  entitled  to  be  paid  the 
£250  out  of  the  moneys  and  [180]  property  of  the  St.  Ives  Shipping  Insurance  Club, 
or  by  the  rateable  contributions  of  the  persons  who  were  members  thereof  at  the 
time  of  the  loss  of  the  vessel. 

2.  That  the  Defendants  might  be  decreed  to  pay  the  amount  due  to  the  Plaintiff 
out  of  the  funds  of  the  club,  or  to  cause  the  amount  to  be  raised  and  paid  by  the 
persons  who  were  members  of  the  club  at  the  time  of  the  loss  of  the  vessel,  or  such 
of  them  as  were  liable  to  contribute  thereto,  according  to  the  rules  and  regulations  of 
the  club  and  the  customary  mode  of  payment  and  satisfaction  of  claims  in  use  in 
the  club. 

The  bill  contained  no  allegation  that  any  policy  had  been  granted  to  John  Dale. 
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To  this  bUI,  the  seyen  members  together,  and  the  secretaiy  and  treasurer 
separately,  demurred  for  want  of  equity. 

Mr.  Speed,  in  support  of  the  demurrer  of  the  seven  members.  First,  this  bill 
shews  DO  Uabilitv  on  the  part  of  the  Defendants,  and  it  alleges  a  several  and  senirate 
legal  liability  which  cannot  be  the  subject  of  such  a  suit  as  this ;  Strung  v.  Harvey 
(3  Bing.  (O.  S.)  304).  The  finance  committee,  if  there  had  been  one,  would  have 
been  the  proper  parties  to  sue.  Secondly,  the  society  is  illegal  and  the  contract  is 
rendered  invalid  by  statute.  By  the  35  Geo.  3,  c.  63,  s.  11,  it  is  enacted,  "That  every 
contract  or  agreement  which  is  made  or  entered  into  for  any  insurance,  in  respect 
whereof  any  duty  is  by  this  Act  made  payable,  shall  be  engrossed,  printed  or  written, 
and  shall  be  deemed  and  called  a  policy  of  insurance,  and  that  the  premium,  or 
consideration  in  the  nature  of  a  premium,  paid,  given  or  contracted  for  upon  such 
insurance,  and  the  particular  risk  or  adventure  [181]  insured  against^  together  with 
the  names  of  the  subscribers  and  underwriters  and  sums  insured,  shall  be  respeotivelv' 
expressed  or  specified  in  or  upon  such  policy,  and  in  default  thereof,  every  such 
insurance  shall  be  null  and  void  to  all  intents  and  purposes  whatever ; "  and  by  the 
14th  section  no  contract  or  agreement  for  insurance  can  be  given  in  evidence  unless 
properly  stamped.  See  Beid  v.  Allan  (4  Ezch.  326);  DmodaU  v.  AUct**'  (19  L-  J- 
(Q.  B.)  41).  The  contract,  therefore,  which  wants  these  requisites  and  the  insertion 
of  these  particulars  required  by  the  Act,  is  wholly  void.  What  are  the  terms  of  the 
insurance,  or  the  nature  of  the  liability,  depends  on  the  policy,  and  no  other  evidence 
of  them  can  be  given.  How  then  can  any  decree  be  made,  unless  it  be  shown,  by  a 
legal  instrument,  that  the  Defendants  are  personally  liable  to  pay. 

Thirdly,  the  premiums  which  were  due  at  the  time  of  the  loss  had  not  been  paid, 
and  therefore  no  insurance  then  existed.  Courts  of  Equity  never  relieve  under  such 
circumstances,  and  revive  a  contract  for  insurance  after  the  loss  has  occurred. 
Except  under  the  recent  statute,  it  never  relieves  against  forfeiture  of  leaseholds 
occasioned  by  their  non-assurance. 

Mr.  Southgate  and  Mr.  Bevir,  in  support  of  the  bill.  First,  the  bill  is  framed  on 
the  authority  of  Taylor  v.  Dean  (22  Beav.  429),  where  the  suit  was  instituted 
against  seven  members  of  the  committee.  The  right  to  equitable  relief  and  the  mode 
of  enforcing  it,  in  cases  like  these,  is  shewn  by  Hutchins(m  v.  Wright  (25  Beav.  444), 
followed  in  Tumbull  v.  Woolfe  (3  Giffard,  91).  In  the  latter  case  a  decree  was  made, 
and  on  appeal  the  Lord  Chancellor  decided  against  the  Plaintiff  on  the  merits,  but 
not  on  the  jurisdiction.  The  [182]  second  point  was  argued  in  Taylor  v.  DecM 
(22  Beav.  435,  437),  but  the  Court  would  not  allow  it  to  prevail  upon  demurrer.  On 
this  point  thev  referred  to  Pattison  v.  Mills  (1  Dow.  &  CI.  342),  where  no  policy  had 
been  executea.  Thirdly,  the  non-payment  of  the  premiums  is  provided  for  by  the 
16th  rule :  one  calendar  month  is  allowed  for  payment  after  it  becomes  due  and 
notice  given  by  the  secretary,  and  the  member  is  subject  to  a  fine.  The  insurer 
therefore  still  remained  a  member  and  liable  to  all  payments  and  entitled  to  all 
privileges. 

Mr.  Speed,  in  reply.  These  Defendants  are  not  alleged  to  be  liable,  and,  for 
anything  that  appears,  they  may  have  paid  everything  due  from  them  to  the  common 
fund  ;  it  is  not  alleged  that  they  have  not  contributed  every  shilling  for  which  they 
were  liable  to  that  fund,  and  there  is  no  charge  in  the  bill  that  they  are  liable  to  pay 
any  part  of  the  £250.  There  is  nothing  to  shew  that  these  Defendants  have  power 
to  compel  the  other  members  to  contribute;  the  committee  alone  can  do  it.  In 
Taylor  v.  Dean  the  objection  arising  under  the  statute  of  35  Geo.  3,  c.  63,  s.  11,  was 
not  taken ;  that  Act  does  not  appear  to  have  been  cited.  Hutchinson  v.  JFright  was  a 
suit  against  the  managing  committee,  who  could  compel  contributions  and  payment ; 
here  the  suit  is  against  individuals  who  have  no  such  power. 

The  Master  of  the  Bolls  reserved  his  judgment  until  he  had  heard  the  other 
demurrers. 

The  demurrers  of  the  treasurer  and  secretary  (Williams  and  Tonkin)  were  then 
argued.  As  to  these  Defendants  [183]  the  following  additional  statements  are 
necessary.     Their  duties  were  regulated  by  the  following  portions  of  the  rules : — 

"  1.  Its  (the  club's)  affairs  shall  be  managed  by  the  members  generally,  assisted 
by  a  treasurer  and  secretary." 
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"  3.  The  treasurer  shall  keep  the  accounte  of  the  club,  collect  all  premiums,  calls, 
iines  and  other  items  of  income,  and  dispose  of  the  same  in  accordance  with  the  orders 
of  the  annual  or  other  meetings ;  but  he  shall  not  disburse  any  of  the  funds,  unless 
1>y  order  of  such  meetings  respectively,  signed  by  the  chairman,  secretary  and  at  least 
four  other  members." 

"  4.  The  secretary  shall  attend  all  meetings,  and  enter  in  a  book  the  resolutions 
which,  from  time  to  time,  may  be  adopted.  He  shall  keep  a  record  of  all  other 
proceedings,  issue  the  notices  necessary  for  convening  meetings,  preserve  all  letters, 
notices  and  papers  received  by  him,  and  keep  a  copy  of  all  correspondence  carried  on 
on  behalf  of  the  club." 

"  5.  The  finance  committee  shall  consist  of  three  members,  who  shall  examine  tfae 
treasurer's  accounts  monthly,  sign  all  cheques  and  see  that  the  funds  are  duly 
appropriated." 

"  9.  The  secretary,  on  receiving  a  requisition  signed  by  five  or  more  members, 
shall  call  a  special  general  meeting,    &c. 

"  14.  When  the  stock  of  the  club  is  reduced  below  £5  per  cent,  there  shall  be  a 
payment  of  lOs.  per  cent  per  quarter  on  the  amount  insured  on  each  vessel ;  and 
l184]  if  the  funds  are  at  any  time  found  insufficient  to  meet  the  claims,  the  treasurer 
shall  be  ordered  to  collect  from  each  member  such  a  percentage  as  shall  be  deemed 
necessary." 

The  Plaintiff  by  his  bill  alleged  that  he  had  applied  to  Tonkin  and  Williams,  as 
secretary  and  treasurer  of  the  club,  and  required  them  to  pay  or  procure  payment 
from  the  members  of  the  club  of  the  sum  of  £250,  and  to  raise  tfae  necessary  amount, 
out  of  tfae  funds  of  the  club  or  by  contribution  from  the  members  thereof  liable  thereto, 
but  that  they  had  refused  to  pay  tfae  same.  It  also  alleged  that  there  was  not,  as  far 
as  tfae  Plaintiff  could  discover,  in  the  year  1860,  nor  at  any  other  time,  any  finance 
committee  appointed  by  the  club,  or  any  other  committee  by  which  the  affairs  of  the 
club  were  managed. 

The  demurrers  of  the  treasurer  and  secretary  were  then  argued. 

Mr.  Speed.  These  Defendants  are  only  servants  or  officers  of  a  private  partnership, 
and  the  secretary  is  a  mere  witness.  lu>u  cannot  make  persons  standing  in  such  a 
situation  parties  to  a  Chancery  suit  which  relates  to  their  principal  and  in  which  they 
are  not  interested ;  Fenton  v.  Hughes.{l)  The  case  of  a  corporation  is  an  exception, 
their  secretary,  book-keeper  or  other  officer  may  then  be  made  a  party,  but  merely  for 
the  purpose  of  making  a  discovery  of  tfae  acts  of  the  corporation,  and  which  cannot 
be  obtained  on  oath  from  such  corporation;  Bedesdale  (pp.  188,  189  (4th  ed.)).  No 
relief  can  be  had  [186]  against  these  parties  at  the  hearing,  their  duties  are  merely 
ministerial. 

Mr.  Southgate  and  Mr.  Bevir,  contrii.  The  duties  of  these  Defendants,  as  appears 
from  the  rules,  and  the  non-existence  of  a  finance  committee,  render  it  necessarv  to  make 
them  parties,  in  order  that  the  Plaintiff  may  have  relief  at  the  hearing.  They  have 
active  powers  and  duties  to  exercise  and  perform  in  raising  the  contributions.  By 
the  modern  practice,  in  bills  against  companies,  the  directors  are  constantly  made 
parties ;  The  Great  Weslem  BaUway  Company  v.  RuiJunit  (5  De  G.  &  S.  290) ;  Simpson 
v.  Denwon  (7  Bailw.  Cas.  403) ;  Munt  v.  The  Shrewsbury  Railway  Company  (13  Beav.  1) ; 
Beman  v.  Rufford  (1  Sim.  (N.  S.)  550) ;  Sturge  v.  The  Eastern  Union  Railway  Company 
(7  De  Gex,  M.  &  G.  158) ;  Allen  v.  Talhot  (30  L.  T.  316). 

Mr.  Speed,  in  reply.  If  tfae  Plaintiff  be  right,  there  is  no  case  of  a  partnership,  in 
which  tfae  clerks,  sfaopmen  and  assistants  may  not  be  made  parties  to  a  bill  against 
their  employers.  Here  these  Defendants  have  nothing  to  do  except  as  agents  of  the 
club.  The  treasurer  is  (rule  3)  to  keep  accounts  "  in  accordance  with  the  orders  of 
the  meetings,"  and  he  can  only  disburse  the  f  ands  by  such  an  order  countersigned  by 
the  chairman,  &c.  The  secretary  is  (rule  3)  to  attend  the  meetings  and  enter  the 
resolutions. 

The  cases  cited  have  no  application,  they  were  cases  against  corporations,  which 

(1)  7  Ves.  287 ;  and  see  Few  v.  Guppy,  13  Beav.  457  ;  Glyn  v.  Soares,  1  Y.  &  ColL 
Ex.  644 ;  The  Queen  of  Portugal  v.  Glyn,  7  CI.  &  Fin.  466  ;  Irving  v.  Thompson,  9  Sim. 
17  ;  Kerr  v.  Rew,  5  Myl.  &  Cr.  154. 
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are  admitted  exoeptions  to  the  rule,  or  where  there  has  been  fraud  or  misconduct,  or 
to  restrain  them  from  doing  acts  contrary  to  their  [186]  duty.  In  How  v.  Be^  (5 
Madd.  19)  a  demurrer  of  an  officer  of  the  Bank  of  England  was  allowed,  he  being  a 
mere  witness. 

Thb  Master  of  the  Bolls  [Sir  John  Romillyl.  These  demurrers  must  be 
disallowed.  Four  objections  have  been  taken  to  this  bill,  three  are  technical  and  the 
fourth  is  upon  the  merits.  The  first  objection  is,  that  the  association  is  an  illegal 
one ;  the  second,  that  the  Defendants  are  not  personally  liable  to  be  sued  ;  the  third, 
that,  at  all  events,  the  treasurer  and  the  secretary  cannot  be  sued ;  and  the  foarth  is, 
that  upon  the  facts  stated  the  Plaintiff  has  no  equity. 

The  state  of  the  case  is  this : — The  St.  Ives  Shipping  Insurance  Clnb  was  composed 
of  a  set  of  shipowners  who  joined  together  and  put  into  a  common  fund  sums  of  money 
OToportioned  to  the  amounts  to  be  paid  to  them  in  case  of  the  loss  of  their  vessels. 
This  may  be  called,  and  it  was  in  fact,  a  mutual  insurance ;  they  were  in  the  nature 
of  a  joint  stock  company  or  partners  in  a  particular  adventure.  Each  member  had  a 
ship  which  was  insured  against  loss  for  a  certain  sum,  and  to  provide  for  the  payment 
each  member  paid  a  percentage  into  a  bank  or  common  fund. 

It  is  suggested  that  the  statute  of  the  35  Geo.  3,  c.  6,  makes  this  an  ill^ml 
association ;  but  upon  looking  at  the  statute  I  am  of  opinion  that  it  is  not  so.  The 
statute  was  really  intended  to  prevent  gaming  among  underwriters,  and  has  reference 
to  the  underwriting  of  [187]  policies.  This  case  is  not  at  all  affected  by  the  Act, 
which  does  not  make  it  illegal  for  the  owners  of  ships  to  join  together  and  contribute 
to  a  common  fund  to  provide  against  the  loss  of  their  ships ;  the  cases  cited,  as  Strong 
V.  Harvey  (3  Bing.  (0.  S.)  304),  shew  that.  Therefore,  upon  the  nature  of  these 
associations,  as  stated  in  the  bill  and  the  rules  affecting  them,  I  do  not  see  anything 
which  makes  it  illegal  for  shipowners  to  enter  into  a  joint  adventure  for  providing, 
amongst  themselves,  for  the  loss  of  their  ships.  Whether  it  is,  under  these  oiroum- 
stanoee,  necessary  to  have  a  policy  appears  extremely  doubtful ;  I  should  be  inclined 
to  think  that  it  is  not,  but  that  point  will  be  open  to  the  Defendants  at  the  hearing 
of  the  cause.     At  present  it  is  not  necessary  to  go  beyond  what  the  bill  states. 

The  second  objection  is  that  the  Defendants  (other  than  the  treasurer  and 
secretary)  are  not  the  persons  to  be  sued.  It  is  true  they  are  members  of  the 
association  and  they  have  agreed  among  themselves  to  contribute  to  the  losses ;  but  it 
is  said  that  by  the  rules  the  association  is  to  be  governed  by  the  finance  committee,  which 
is  to  carry  on  the  whole  business  of  the  concern.  The  bill  however  alleges  that  no 
finance  committee  has  ever  been  appointed,  and  that,  consequently,  there  is  no  body 
of  management,  and  that  being  so,  it  is  impossible  to  have  any  remedy  against  the 
association,  except  by  suing  the  individual  members. 

The  first  question  is,  can  you  sue  all  the  individual  members,  and  if  they  were  all 
made  parties,  what  objection  would  there  bel  It  is  to  be  observed  that  unless  Ihold 
that  the  Plaintiff  can  sue  all  the  members  and  that  this  association  is  not  an  illegal 
association,  [188]  the  only  consequence  would  be  that  the  treasurer  and  secretary,  if 
they  have  the  control  over  the  funds  of  the  association,  might  put  the  whole  into  their 
pockets  and  retain  them  and  tell  the  shareholders,  "  We  have  nothing  to  do  with  you, 
you  have  no  right  of  suit  against  us."  The  same  objection  would  apply  to  any  one 
(rf  the  other  Defendants  if  ne  lost  a  vessel  and  came  to  have  the  insurance  paid,  the 
rest  of  the  members  and  the  treasurer  and  secretary  might  equally  say,  "We  have 
nothing  to  do  with  you,  we  will  act  and  deal  with  the  fund  as  we  think  fit."  The 
object  of  the  Defendants  in  raising  this  objection  is,  no  doubt,  by  a  side-wind,  to  avoid 
contesting  the  question  of  merits ;  but  if  I  allowed  it,  the  necessary  effect  would  be 
that  it  would  depend  upon  the  honor  of  the  treasurer  whether  he  put  the  money  in 
his  pocket  or  not.  But  I  think  that  the  other  members  might  object  and  say  that 
he  was  bound  to  account,  and  that  they  were  entitled  to  have  the  funds  of  this 
association  set  apart  and  duly  administered,  according  to  the  terms  upon  which  they 
bad  contributed  it.  If  that  be  so,  provided  all  the  members  of  the  association  were 
made  parties,  then  this  rule  is  well  established : — That  if  they  are  so  numerous  that 
they  cannot  be  made  parties  to  the  cause,  with  any  chance  of  bringing  it  to  a  hearing, 
in  consequence  of  abatements  and  the  like  difficulties,  then  you  may  make  two  or 
three  of  a  class  Defendants  to  represent  the  interest  of  all  of  that  class.    Formerly 

R.  vin.— 3* 
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that  was  not  the  practice  of  this  Court,  but  the  rules  have  been  modified  and  altered 
BO  as  to  suit  the  exigencies  of  modern  practice,  as  was  done  by  Lord  Ck)ttenhana.  in 
several  instances.  But  if  there  be  three  or  four  classes  who  have  separate  and  con- 
flicting interests,  then  you  may  select  two  or  three  from  each  claiu  to  represent 
that  interest,  in  the  same  way  as  if  the  whole  class  had  been  brought  before  the 
Court. 

[189]  It  is  obvious  that  this  is  not  a  case  in  which  the  Plaintiff  could  have  sued  on 
behalf  of  himself  and  all  other  members  of  the  concern,  because  he  is  actually  suing 
the  concern,  and  his  interest  is  in  conflict  with  all  the  other  members.  It  sometimes 
happens  that  there  is  a  class  of  members  of  a  company  who  have  a  conflicting  interest 
with  the  others ;  and  then  the  Plaintiff's,  if  the  class  to  which  they  belong  are  very 
numerous,  put  forward  two  or  three  of  their  body  who  sue  on  behalf  of  themselves 
and  all  the  others  of  that  class,  and  make  the  other  persons  who  have  conflicting 
interests,  or  some,  on  behalf  of  the  rest  if  numerous.  Defendants.  This  case  comes 
within  that  rule ;  a  few  persons  have  been  selected  and  made  Defendants  to  represent 
the  interests  of  the  rest  of  the  members,  and  consequently,  in  that  respect,  I  think 
the  bill  is  correct  in  form. 

The  next  question  is,  whether  the  treasurer  and  secretarv  can  be  sued.  This  is 
certainly  a  question  of  more  nicety  and  difficulty,  aa  it  does  not  appear  by  any 
allegation  in  the  bill  that  they  are  members  of  the  concern.  But  it  is  quite  clear  that 
they  are  part  of  the  governing  body,  because  the  affairs  are  to  be  managed  by  the 
members  generally,  "assisted  oy  a  treasurer  and  secretary."  Then  it  appears  that 
the  treasurer  haa  got  the  funds  of  the  company,  and  every  member  of  the  company 
ha£  a  right  to  know  how  the  treasurer  administers  them,  and  in  what  manner  he 
employs  them,  and  the  treasurer,  on  his  part,  is  bound  to  account  for  the  mode  in 
which  he  has  administered  them.  It  appears  from  the  statements  in  the  bill  that  the 
treasurer  has  acted  in  the  matter  upon  his  own  authority,  or  upon  the  authority  of 
some  other  member  of  the  company,  by  refusing  to  receive  certain  moneys  and 
refusing  to  pav  certain  other  moneys.  I  think  that  the  Plaintiff  who  makes  a  claim 
on  the  [190]  funds  is  entitled  to  an  account  of  how  they  have  been  administered,  and, 
as  it  appeurs,  from  the  statements  here,  that  the  treasurer  and  secretary  are  the  only 
two  persons  who  manage  the  concern  and  have  the  control  of  the  funds,  I  think  they 
may  properly  be  made  parties,  and  that  this  case  is  distinct  from  the  ordinary  case  of 
a  corporation,  where  the  clerk  of  a  corporation  is  made  a  party  merely  for  the 
purpose  of  giving  discovery  on  oath,  which  a  corporation  cannot  do.  These  three 
grounds,  which  may  be  more  fully  considered  at  the  hearing  of  the  cause,  are  mere 
technical  matters  raised  by  the  Defendants  to  avoid  going  into  the  question  of  merits. 
But,  in  my  opinion,  their  case  fails  in  this  respect. 

I  have  now  to  consider  whether  the  case  also  fails  upon  the  merits.  The  case  is 
this : — Mr.  Dale  had  a  ship  called  "  The  Betsey  ; "  he  joined  the  insurance  club  and 
valued  the  ship  at  jS250.  The  premium  of  £3,  15s.  was  duly  paid  down  to  October 
1860,  but  after  that  he  did  not  pay  the  premium,  and  the  secretary  wrote  to  him,  on 
the  18th  of  October,  to  inform  him  that  unless  he  paid  it  before  the  13th  of  November 
his  claim  upon  the  club  would  be  forfeited.  In  the  meantime,  on  the  23d  of  October, 
the  vessel  was  lost.  Upon  the  25th  the  owner  of  "  The  Betsey  "  sent  to  the  association 
notice  of  the  loss,  upon  which  the  secretary  says,  "  You  have  not  paid  die  premium 
due  last  October,"  and  tells  him  to  remit  it,  upon  which,  two  days  after,  he  sends  the 
amount  tendered,  but  the  secretary  refuses  to  take  it.  The  question  then  arises 
whether  the  payment  or  tender,  after  the  loss,  will  entitle  the  owner  of  the  vessel 
to  the  same  benefit  as  if  he  had  paid  it  before  he  knew  of  the  loss  t  I  think  that  is 
a  question  of  some  nicety ;  but  tne  16th  rule  induces  me  to  overrule  the  demurrer. 
It  says,  "Any  member  neglecting,  &c."  [See  ante,  ■p.  178.]  [191]  There  is  some 
ambiguity  as  to  its  effect  and  meaning,  but  it  is  sufficiently  in  favor  of  the  Plaintiff  to 
say  tbat  he  is  entitled  to  have  this  cause  heard. 

It  appears  also  that  the  premium  only  was  tendered ;  but  the  fine  of  £10  per  cent 
was  only  payable  at  the  expiration  of  one  calendar  month  after  the  premium  became 
due.  The  question,  whether  the  knowled^  of  the  loss  would  niake  any  difference 
with  respect  to  the  16th  clause,  must,  I  think,  be  deferred  to  the  hearing,  when  the 
matter  may  be  determined. 
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I  think  the  demurrers  cannot  be  sastained. 
Note. — At  the  hearing  on  the  20th  of  April  1864,  this  bill  was  dismissed  with 

«08t8. 

[191]    He  Beaumont's  Trusts.    Feb.  14, 1863. 

Trustees  had  a  discretionary  power  of  investing  a  residue  either  on  Government  or 
"real  securities,"  and  to  alter  or  vary  the  investment.  A.  B.,  who,  subject  to  a 
prior  life-estate,  was  absolutely  entitled,  gave  the  fund  to  charity,  both  by  deed  not 
«nrolled  and  by  her  will,  and  she  died  in  the  life  of  the  tenant  for  life.  The  fund 
had  always  been  invested  in  the  public  funds.  Held,  that,  notwithstanding  the 
Mortmain  Act,  the  gift  to«the  charities  was  valid. 

By  her  will,  Jane  M.  Beaumont  gave  all  her  real  and  personal  estate  to  her  two 
«xecutors,  upon  trust  to  convert  and  invest  the  produce  in  their  names  in  the 
Parliamentary  stocks  or  public  funds  of  Great  Britain  or  at  interest  on  Government 
or  real  securities,  and  upon  trust,  that  the  trustees  or  trustee  for  the  time  being  of  her 
will  should,  at  their  or  his  discretion,  alter,  vary  and  transpose  the  said  stocks,  funds 
and  securities  for  or  into  other  stocks,  funds  and  securities  of  a  like  nature ;  and  upon 
trust  to  pay  the  income  to  Mrs.  Wynn  during  her  life,  and  on  her  decease,  to  pay, 
assign  and  transfer  the  capital  of  all  her  said  property  to  Charlotte  Beaumont. 

The  testatrix  died  in  1846,  and  her  will  was  proved  [192]  by  her  executors  Charlotte 
Beaumont  and  John  Shapter. 

In  1847  the  residue  was  ascertained  and  consisted  of  about  £7000  Bank  annuities, 
which  investment  had  never  been  disturbed  or  varied. 

In  1852  Charlotte  Beaumont^  by  deed,  not  enrolled,  assigned  her  reversionary 
interest  in  these  Bank  annuities  (specifically  describing  them  as  constituting  the 
residuary  estate  of  the  testatrix),  unto  John  Shapter  and  two  other  trustees,  upon 
«uch  trusts  as  she  should  by  deed  appoint,  and  in  default,  upon  trust  for  two  charities 
which  she  described,  equally. 

She  never  executed  the  power  of  appointment,  but  by  her  will,  dated  in  1852,  she 
'Confirmed  the  deed,  and  she  gave  the  ultimate  residue  of  her  estate  to  the  same  two 
charities  equally,  and  appointed  the  three  trustees  of  the  deed  to  be  executors  of  her 
will. 

In  1857  Charlotte  Beaumont  died.  Mrs.  Wynn  survived  her  and  died  in  1862, 
and  thereupon  the  trustees  of  Jane  Mary  Beaumont's  will  transferred  the  Bank 
annuities  into  Court  under  the  Trustee  Belief  Act. 

The  representative  of  the  next  of  kin  of  Charlotte  Beaumont  now  presented  a 

etition,  claiming  the  fund,  and  insisting  that  gift  of  it  to  charity  was  void  under  the 
ortmain  Act. 

Mr.  Baegallay  and  Mr.  Prendergast,  for  the  Petitioner.  As  Charlotte  Beaumont 
died  in  the  luetime  of  Mrs.  Wynn,  she  never  had  an  absolute  interest  in  or  complete 
control  over  the  stock,  she  had  merely  a  reversionary  interest  in  a  fund  or  residue, 
which,  until  the  [193]  death  of  Mrs.  Wynn  in  1862,  was  liable  to  be  laid  out  in  real 
securities.  Her  interest  in  the  fund  therefore  savoured  of  realty,  and  could  not  be 
-devoted  to  charity  by  a  deed  not  enrolled  as  directed  by  the  statute  or  by  wilL 

This  case  is  whollv  different  from  one  where  a  discretion,  either  of  investing  on 
real  or  purely  personal  securities,  is  given  to  the  trustees  of  a  charity.  In  those  cases, 
the  trustees  are  bound  to  exercise  their  discretion  in  such  a  way  as  will  give  effect 
to  the  chuity.  But  here,  the  trustees  were  bound  to  exercise  their  discretion  as  to 
the  investment  of  the  fund  on  real  securities  for  the  benefit  of  Mrs.  Wyna ;  and  if 
they  had  invested  it  on  real  securities,  it  is  clear  that  it  could  not  have  been  given  to 
the  charities  (9  G^o.  4,  c.  36). 

The  rights,  as  between  the  next  of  kin  and  the  charities,  cannot  depend  on  which 
way  the  trustees  might  think  fit  to  invest  the  fund.  The  exercise  or  non-exercise  of 
a  trust  or  discretion  oy  trustees  never  affects  or  varies  the  rights  of  the  parties. 

Mr.  Selwyn  and  Mr.  Cotton,  for  the  charities,  were  not  ouled  upon. 

Mr.  Dickmson,  for  the  trustees. 
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Shadboli  v.  Tlumton  (17  Sim.  49)  and  Edwards  v.  Hall  (6  De  O.  M.  &  O.  74)  were 
referred  to ;  aud  see  AspinaU  v.  Bourne  (29  Beav.  462) ;  Marsh  v.  Attorney-General  (2 
John.  &  Hem.  61) ;  Graham  v.  Paternoster  (31  Beav.  30). 

[191^  The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  really  think  there  i» 
nothing  in  this  case. 

Charlotte  Beaumont  did  not  know  whether  the  fund  would  consist  of  pure 
personalty  or  not.  But  she  has  in  effect  said  "  if  I  can  give  it  to  charity,  I  do  so,  but- 
if  I  cannot  so  dispose  of  it  I  cannot  help  it" 

It  turns  out  that  she  can,  and  the  two  charities  are  therefore  entitled  to  the  fund. 


[191]    Sheppard  v.  Shepparo.     Feb.  14,  1863. 

[Ck>nsidered,  In  re  Roper,  1890,  45  Ch.  D.  127.] 

A  testator  devised  his  real  estate  to  trustees  upon  trust,  in  the  first  place,  out  of  the 
rents,  issues  and  profits,  to  pay  life  annuities,  "  and,  subject  to  the  trusts  aforesaid," 
to  pay  the  residue  of  the  rents,  issues  and  profits  to  his  four  grandsons  for  h'fe, 
and  as  any  of  them  died,  he  devised  his  one-fourth  of  the  real  estates  to  their 
children  in  tail.  Held,  that  the  annuities  were  not  charged  on  the  corpus  of  the 
estate. 

The  testator,  by  his  will  dated  in  1615,  after  making  a  provision  for  his  four 
grandsons,  by  name,  out  of  specific  real  and  hia  personal  estate,  gave  and  devised  all 
other  his  real  estate  to  trustees  "  upon  trusty  from  time  to  time,  out  of  the  rents,  issues^ 
and  profits  of  the  said  devised  hereditaments  and  premises,  in  the  first  place,  to  pay  one 
annuity  "  of  J660  to  his  son  for  his  life.     The  testator  then  proceeded  as  follows : — 

"  And  upon  further  trust,  by  and  out  of  the  rents,  issues  and  profits  of  the  said 
devised  hereditaments  and  premises,  to  pay  unto  each  of  my  granddaughters  Sarah 
Caroline  Sheppard,  Caroline  Sarah  Wilson  (the  Plaintiff),  and  Charlotte  Walls  Sheppard^ 
one  annuity  or  clear  yearly  sum  of  £25  apiece,  for  and  during  the  terms  of  their 
respective  natural  lives,"  &c.  And  he  directed  his  trustees  to  pay  the  property  tax 
ana  legacy  duty  on  the  annuities  out  of  the  rents  and  profits  of  his  real  estate  ;  "  and^ 
subject  to  the  trusts  aforesaid,  upon  further  trust  that  my  said  trustees,"  &c.,  "  do  and 
shall,  [196]  during  the  respective  natural  lives  of  my  said  grandsons,  pay  and  apply 
the  restdue  of  the  rents,  issues  and  profits  of  my  said  real  estates,  in  and  towards  their 
support  and  maintenance  and  for  their  benefit  and  advantage,  in  equal  shares  and 
proportions ;  and  when  and  as  any  of  my  said  grandsons  shall  respectively  depart  thia 
life,  I  give  and  devise  an  equal  undivided  fourth  part  or  share  (the  whole  into  four 
parts  or  shares  being  divided),  of  the  entirety  of  my  said  hereditaments  and  real  estates 
unto  the  respective  child  or  children  of  each  of  my  said  four  grandsons  and  the  heirs 
of  their  respective  bodies." 

The  trustees  had  a  power  to  sell  the  estate  for  payment  of  debts  and  legacies. 

The  testator  died  in  1816,  and  the  only  fund  available  for  the  payment  of  the 
annuities  was  £1394  £3  per  cents.,  standing  in  Court  to  the  credit  of  "the 
annuitants  account,"  and  a  sum  of  £550,  13s.  2a.,  the  dividend  received  upon  a  debt 
due  from  a  trustee  who  had  become  bankrupt. 

This  was  a  petition  of  C.  W.  Sheppard,  the  survivor  of  the  three  granddaughters, 
whose  annuity  was  considerably  in  arrear,  and  she  now  claimed  payment  of  the  arrears 
of  her  annuity,  both  out  of  the  income  and  coipus  of  the  fund  in  Court. 

.  Mr.  Hobhouse  and  Mr.  Fry,  in  support  of  the  petition.  First,  there  is  an 
unlimited  charge  on  the  rents  for  payment  of  the  annuity,  and  this  amounts  to  a 
charge  of  the  corpus;  Foster  v.  Smith  (1  Phill.  632);  and  see  Phillips  v.  Gvtteridge 
(32  L.  J.  (Chanc.)  1).  Secondly,  the  gift  to  the  annuitant  "is  [196]  in  the  first 
place,"  and  that  to  the  grandsons  and  their  children  made  expressly  "  subject  to  the 
trust  aforesaid,"  and  is  of  "the  residue,"  they  can  therefore  take  nothing  until  the 
annuities  have  been  fully  paid  ;  Playfair  v.  Cooper  (17  Beav.  187). 

Mr.  Selwyu,  for  the  grandsons  and  their  representatives.  These  annuities  are 
merely  charged  on  the  "  rents,  issues  and  profits  "  accruing  during  the  lives  of  the 
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annuitants.  The  testator  not  only  considered  that  the  rents  would  be  sufficient  for 
that  purpose,  but  that  there  would  be  an  excess  or  residue  of  such  rents,  which  he 
^ve  for  the  maintenance  of  his  grandsons.  Again,  the  testator  made  the  great- 
grandchildren tenants  in  tail  of  the  estates,  no  construction  can  therefore  be  admitted 
which  would  defeat  those  interests.  The  words  "  subject  to  the  trusts  aforesaid  "  do 
"Bot  extend  the  prior  gift,  and  they  are  applicable  to  the  rents,  issues,  and  profits 
only ;  Stdfm  r.  Sug£n  (John.  234 ;  and  see  30  Beav.  note,  519).  The  prior 
excess  of  income  is  not  applicable  to  the  payment  of  the  arrears ;  Darbon  v.  Riekard 
ili  Sim.  537). 

Mr.  Hobhonse,  in  reply.  The  testator  intended  that  the  grandchildren  should 
succeed  to  their  parents'  share,  they  therefore  take  in  the  same  way  and  subject  to 
the  same  annuities.  The  word  "  subject "  applies  both  to  the  surplus  income  given 
to  the  parents  and  to  the  estate  given  to  their  children. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the  income 
only  is  charged  with  the  annuities.  The  trust  is  distinct,  "  out  of  the  rents,  [197] 
issues  and  profits  thereof "  to  pay  the  annuities,  and  the  property  tax  and  legacy 
duty  are  to  be  paid  in  the  same  manner  out  of  the  "  rents  and  profits."  And  subject 
to  the  trusts  aforesaid,  the  testator  directs  the  trustees  to  pay  "  the  residue  of  the 
rents,  issues  and  profits  "  to  the  grandsons ;  this  shews  that  he  is  dealing  only  with 
the  rents  and  profits,  and  that  the  words  "  subject  to  the  trusts  aforesaid "  are 
-confined  to  the  rents  and  profits.  When  the  gift  over  takes  place  it  is  a  gift  in  tail 
of  the  'whole  corpus.  I  agree  that  the  great-grandchildren  who  are  named  take 
subject  to  the  annuities ;  but  I  should  require  some  strong  words  to  shew  that  the 
annuitants  could  sell  the  estate  and  defeat  the  estate  tail  of  the  great-grandchildren. 
Such  a  question  never  arose  in  the  mind  of  the  testator  as  a  deficiency  of  his  estate 
to  pay  the  annuities  occasioned  by  bankruptcy  of  one  of  the  trustees.  This  cannot 
alter  the  construction  of  the  will.  The  annuitants  are  entitled  to  say  that  all  the 
income  is  now  liable  to  pay  both  the  annuities  and  all  the  arrears,  but  this  is  all. 
There  must  be  an  inquiry  as  to  what  is  due  and  how  much  of  this  fund  is  capital  and 
faow  much  income,  and  I  must  declare  that  the  income  only  is  applicable  to  the 
payment  of  the  annuities  and  arrears. 

[198]    Be  The  Commercial  Discount  Company  (Limited).    Feb.  U,  1863. 
[S.  C.  7  L.  T.  816  ;  11  W.  R  353.] 

The  Court  will  not,  upon  the  hearing  of  a  petition  to  wind  up  a  company,  enter  into 
a  contest  as  to  the  person  to  be  appointed  official  liquidator,  and  it  will  not  appoint 
one,  on  that  occasion,  unless  with  the  concurrence  of  all  parties. 

Costs  of  a  second  petition  to  wind  up  allowed,  under  the  circumstances. 

On  the  23d  of  January  1863  Mr.  Cooper,  a  shareholder,  by  the  solicitors  of  the 
company,  presented  a  petition  to  wind  it  up. 

An  extraordinary  general  meeting  was  held  on  the  2d  of  February,  when 
resolutions  were  passed  for  voluntarily  winding  up  the  company  and  for  appointing 
Mr.  Cooper  one  ot  the  liquidators,  with  a  commission  on  the  moneys  received. 

On  the  3d  of  February  Mr.  Drage,  a  shareholder  and  creditor  of  the  company, 
presented  a  second  petition  for  winding  it  up,  and  praying  that  Mr.  Hart  might  be 
appointed  official  liquidator,  and  affidavits  were  filed  to  shew  his  fitness  for  that 
office.  The  two  petitions  now  came  on  for  hearing,  when  the  necessity  for  winding 
it  up  was  not  contested. 

Mr.  Hobhouse  and  Mr.  Beavan,  in  support  of  Cooper's  petition,  asked  for  the 
usual  order. 

Mr.  Baggallay  and  Mr.  J.  N.  Higgins,  in  support  of  Drage's  petition,  asked,  first, 
that  the  oraer  might  be  made  on  their  petition,  the  Petitioner  being  unconnected 
with  the  managers  of  the  company,  and  not  appearing  by  its  solicitors  ;  secondly,  that 
Hart  might  be  appointed  official  liquidator  (8th  General  Rule  of  11th  of  November 
1862) ;  and  thirdly,  that  the  Petitioner  might  have  the  costs  of  the  second  petition. 
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[199}  Mr.  Roxburgh,  for  some  erediton,  objected  to  the  appointment  of  Mr*. 
Hart 

Mr.  Selwyot  for  the  companv,  contended  that  the  second  petition  was  unneoeesary^. 
and  he  objected  to  the  order  auced  by  Drage. 

Thk  Mastkr  of  the  Bolls  [Sir  John  BomiUyl.  I  have  a  great  objection  to 
more  than  otie  petition  beins  joresented,  it  only  leadfl  to  unnecessary  litigation. 
I  can  make  only  one  order  and  that  on  the  first  petition.  I  am  convinced  that  by 
one  petition,  ^though  presented  by  the  solicitor  of  the  company,  the  concern 
may,  if  the  proceedings  are  carried  on  bond  fide,  be  wound  up  as  well  as  if  the 
petition  had  been  presented  by  one  who  is  not  the  solicitor  of  the  company.  But 
considering  that,  after  the  presentation  of  the  first  petition,  the  Petitioner  accepted 
the  office  of  official  liquidator,  I  think  that  the  second  Petitioner  had  sufficient  reason 
to  suspect  that  there  was  a  probability  of  the  first  petition  not  being  duly  prosecuted. 
I  therefore  think  that  there  was  a  sufficient  justification  for  his  presenting  the 
second  petition,  and  although  I  shall  make  but  one  order  and  give  the  carriage  of  it 
to  the  first  Petitioner,  I  think  the  second  Petitioner  should  be  ulowed  his  costs. 

I  object  very  much  to  the  practice,  which  seems  to  have  been  suggested  by  the 
8th  of  the  Oeneral  Orders  of  November  1862,  which  was  framed  wito  great  care,  of 
praying,  in  the  petition  to  wind  up  a  company,  that  a  particular  person  may  be 
appointed  official  liquidator.  The  object  of  the  order  is  simply  this  :^to  enable  tho 
Court,  when  all  the  parties  are  agreed  as  to  the  propriety  of  making  the  winding-up 
order,  and  as  to  the  [200]  selection  of  the  person  to  be  official  liquidator,  to  appoint 
one  at  once,  and  thus  hasten  the  matter  and  carry  on  the  winding  up  more  rapidly. 
But  the  object  of  the  order  now  suggested  is,  to  transfer  into  Court  the  contest  for 
the  appointment  of  an  official  liquidator,  a  matter  peculiarly  fitted  for  Chambers. 
Though  as  this  is  a  new  matter,  I  do  not  intend  to  make  the  second  Petitioner  pay 
the  costs  of  the  affidavits  on  that  subject. 

For  the  future  I  will  not,  on  the  hearing  of  petitions  to  wind  up  companies,  allow 
any  contest  to  take  place  as  to  who  is  to  be  the  official  liquidator ;  but  if  I  make  the 
order  to  wind  up  and  all  parties  concur,  and  there  is  no  doubt  of  the  fitness  of  the 
person  proposed,  I  will  make  an  order  for  his  appointment. 

[200]    WiNDOVKR  r.  Smith.    Jan.  29,  30,  31,  1863. 

[S.  C.  32  L.  J.  Ch.  561 ;  7  L.  T.  776 ;  9  Jur.  (N.  S.)  397 ;  11  W.  R  323 ; 

1  N.  R.  349.] 

Distinction  between  the  two  Acts  relating  to  the  copyright  of  design  (5  &  6  Vict,  c 
100,  and  the  6  &  7  Yict.  c.  75).  The  first  applies  to  new  designs  for  the  ornamenta- 
tion of  articles,  the  second  to  new  designs  of  articles  of  utility. 

A  design  of  a  carriage  was  registered  under  the  6  &  7  Vict  c.  75.  The  inventor 
claimed  four  things  as  new,  and  as  conducive  to  the  "  utility  "  of  the  design.  There 
was  no  novelty  as  to  three  of  them,  and  they  did  not  contribute  to  the  "  utility."^ 
The  fourth  tended  to  its  utility,  but  was  the  mere  extension  of  a  well-known 
principle.  Held,  that  the  claim  to  monopoly  could  not  be  supported  under  the 
above  Act,  and  that  the  design  was  not  protected  under  the  former  Act  (5  &  6 
Vict.  c.  10*0),  as  an  ornamental  design,  it  not  having  been  registered  under  that 
Act. 

According  to  the  statement  of  the  Plaintiff',  he  had,  some  time  previous  to  October 
1869,  "  invented  and  perfected  a  new  and  original  design  for  the  shape  or  configura- 
tion of  the  body  of  a  certain  four-wheeled  carriage  called  a  dog-cart  phaeton.  On  the 
I9th  day  of  October  1859,  and  before  any  publication  of  his  design,  he  caused  the 
same  to  be  duly  registered  at  the  Office  of  Designs  in  London  pursuant  to  the  6  &  7 
[201]  Vict.  c.  65,(1)  and  he  thereupon  obtain&d  from  the  Begistrai-  of  Designs  the 
usual  certificate  of  registration. 

(1)  The  6  &  7  Vict.  c.  65,  after  reciting  thatj  by  the  5  &  6  Vict  c.  100,  "there 
was  granted  to  the  proprietor  of  any  new  and  original  design  "  the  sole  right  to  apply 
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The  Plaintiff,  upon  the  registration  of  his  design,  furnished  the  registrar  with 
drawings,  together  with  the  title  and  description  of  the  design.  The  bill  contained  a 
oop7  of  such  drawing,  and 'stated  that  title 'of  the  design  was  "  Windover's  Registered 
Dog-cart  Phaeton."  According  to  the  drawing,  it  consisted  of  an  open  four-wheeled 
carriage  with  double  seats  back  to  back.  The  fore  wheels  were  of  considerable  size, 
and  the  body  of  the  carnage  was  curved  underneath,  so  as  to  allow  a  space  for  the 
fore-wheels  to  pass  under  the  body  of  the  carriage. 

The  description  of  the  design  was  as  follows  : — 

"The  purpose  of  utilitv  to  which  the  shape  or  configuration  of  the  new  parts  of 
this  design  have  reference  is,  that  much  higher  front  wheels  can  be  used,  or  closer 
coupling  is  effected  and  a  saving  in  horse  power. 

"The  carriage  is  built  with  a  double-curved  arch,  as  shewn  at  4. — 1,  the  seat, 
2,  the  opera  board,  3,  the  boot,  and  4,  the  curved  arch  under  which  the  wheels  turn. 

[SQSQ  "The  parts  marked  1,  2,  3  and  4  are  new,  the  rest  is  old,  so  far  as  regards 
the  shape  and  configuration  thereof." 

The  Plaintiff  instituted  this  suit  against  the  Defendant  in  June  1862,  complaining 
that  the  Defendant  had,  for  some  time  past,  been  making  and  exposing  for  sale  and 
selling  divers  of  the  said  carriages  called  dog-cart  phaetms,  made  accoraing  to  and  in 
imitation  of  the  Plaintiffs  design,  and  in  direct  piracy  and  infringement  of  the 
Plaintiff's  sole  and  exclusive  rights  under  the  registration  of  his  said  design. 

The  bill  prayed  for  an  injunction,  for  the  delivery  up  of  the  pirated  articles,  for 
an  account  of  profits  and  for  damages. 

The  case  now  came  on  upon  a  motion  for  a  decree. 

Mr.  Selwyn  and  Mr.  Bevir,  for  the  Plaintiff.  The  Defendant  insists  that  the 
Plaintiffs  registration  is  invalid  and  ineffectual ;  but  that  is  not  the  case.  The  shape 
and  configuration  of  the  carriage  are  new,  and  the  whole,  when  combined,  is  conducive 
to  the  purposes  of  utility.  The  validity  of  the  Plaintiffs  exclusive  right  cannot  be 
determined  by  a  consideration  of  the  carriage  in  its  component  parts,  for  the  new  and 
original  design  consists  in  the  combination  of  the  whole.  The  whole  together  is 
also  useful  and  ornamental,  and,  as  a  design,  it  is  protected  by  the  5  &  6  Vict. 
c  100. 

Mr.  Baggallay  and  Mr.  Shebbeare,  for  the  Defendant.  If  the  Plaintiff  relied  on 
the  ornamentation  of  the  carriage,  he  ought  to  have  registered  it  under  the  first  Act 
(5  &  6  Vict  c.  100) ;  but  his  registration  is  under  [203]  the  second  Act  (6  &  7  Vict 
c  65),  and  his  right  is  therefore  confined  to  a  new  and  original  design  of  an  article 
of  utility. 

The  first  Act  relates  to  a  "new  and  original  design,"  which  is  "applicable  to  the 
ornamenting  of  any  article  of  manufacture, '  and  which  is  "  applicable  for  the  pattern 
or  for  the  uiape  or  configuration  or  for  the  ornament  thereof."  The  second  Act 
applies  to  a  different  subject ;  it  is  for  the  protection  of  a  "  new  and  original  design 
for  any  article  of  manufacture  having  reference  to  some  purpose  of  utility,  so  far  as 
such  design  shall  be  for  the  shape  or  configuration  of  such  article." 

The  Plaintiff  claims  four  things,  but  the  utility  of  the  registered  article  is  confined 
to  the  increase  of  the  fore  wheels,  effected  by  means 'of  an  arch  in  the  body  of  the 
carriage,  which  allows  them  to  pass  under  it  during  the  turning  of  the  carriage.  But 
this  is  not  new,  it  is  the  old  mode  by  which  such  an  object  has  always  been  effected. 

the  same  to  the  ornamenting  of  any  article  of  manufacture,"  and  that  it  was  expedient 
to  extend  the  protection  sfforded  by  the  said  Act  to  such  designs  hereinafter  men- 
tioned, not  being  of  an  ornamental  character,  as  are  not  included  therein,  enacts  as 
follows : — 

"  And  with  regard  to  any  new  or  original  design  for  any  article  of  manufacture 
having  reference  to  some  purpose  of  utility,  so  far  as  such  design  shall  be  for  the 
shape  or  configuration  of  such  article,  ana  that  whether  it  be  for  the  whole  of  such 
shape  or  configuration  or  only  for  a  part  thereof,  he  it  enacted,  that  the  proprietor  of 
such  design,  not  previously  published  within  the  United  Kingdom  of  Great  Britain 
and  Ireland  or  elsewhere,  shall  have  the  sole  right  to  apply  such  design  to  any  article, 
or  make  or  sell  any  article  according  to  such  (ksign  for  the  term  of  three  years,  to 
be  computed  from  the  time  of  such  design  being  registered  according  to  this  Act. 
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It  is  a  question  of  utility  and  not  of  beauty  that  the  Defendant  has  been  brought  to 
meet.  Three  of  the  items  claimed  as  new  beins  confessedly  old  invalidates  the 
Plaintiff's  right;  Morgan  v.  Seauxm  (2  Mee.  &  W.  662);  and  the  whole  of  the 
components  being  old,  the  whole  of  them  are  not  protected  by  the  statate ;  Norton  v. 
NiehdU  (ElUs  &  Ellis,  761). 

Secondly,  the  time  granted  by  the  statute  for  protection  of  designs  has  now  expired, 
and  no  relief  can  therefore  be  granted ;  SmUh  v.  The  London  and  Suik-JFettem  BaUvM^ 
Company  (1  Kay,  415). 

Mr.  Selwyn,  in  reply.  The  word  "  utility "  in  the  6  &  7  Vict  c.  65,  s.  2,  has 
reference  to  the  "article"  and  not  [204]  to  the  "design."  It  is  the  new  shape  and 
configuration  that  is  protected. 

"DlB  Master  of  the  Bolls  [Sir  John  Bomilly].  After  the  fullest  consideration 
of  this  case,  I  am  of  opinion  that  the  Plaintiff  fails  in  establishing  the  novelty  of  his 
invention  according  to  the  terms  of  the  registrar's  certificate. 

It  is  a  question  depending  in  some  degree  on  the  construction  of  the  statute,  and 
it  is  proper  to  refer  to  the  two  Acts  which  relate  to  the  subject,  namely,  the  5  &  6 
Vict.  c.  100,  and  the  6  &  7  Vict.  c.  75.  The  object  of  both  is  to  give  to  the  discoverer 
of  a  "  new  and  original  design  "  a  temporary  monopoly.  The  first  relates  to  designs 
"applicable  to  the  ornamentation  of  an  article  of  manufacture,"  the  second  to  designs 
"  for  any  articles  of  manufacture  having  reference  to  some  purpose  of  utility  ; "  both 
may  be  for  the  "  shape  or  for  configuration  "  of  the  design.  I  have  no  doubt  that  the 
two  Acts  must  be  construed  together,  and  that  a  design  in  which  both  beauty  and 
utility  are  combined  may  be  registered  under  either  and  probably  under  both  the  Acts. 
But  when  it  has  been  registered,  the  Court  is  bound  to  look  at  the  purpose  and  object 
of  the  design  which  has  been  registered.  The  patent  law  does  not  apply  to  these 
cases,  but  there  is  this  analogy  between  them : — The  patent  lawreq aires  that  an  invention 
should  be  accurately  described ;  and,  under  these  Acts,  the  nature  and  object  of  the 
design  must  appear  on  the  certificate  of  registration  (6  &  7  Vict.  o.  65,  s.  8). 

When  I  come  to  look  at  this  matter,  I  find  that  the  article  registered  is  a  "  dog-cart 
phaeUm,"  and  [206]  that  the  "purpose  of  utility"  is  thus  described: — "The  purpose 
of  utility  to  which  the  shape,"  &c.  [See  anie,  p.  201.]  No  doubt  this  phaeton  is,  at 
first  sight,  of  a  very  agreeable  and  elegant  form,  and  I  think  its  beauty  is  not 
exaggerated  by  the  Plaintiff.  The  novelties  claimed  consist  of  four  things,  first,  the 
seat,  secondly,  the  opera  board,  thirdly,  the  boot,  and  fourthly,  the  curved  aroh  under 
which  the  fore  wheels  pass  while  the  carriage  is  in  the  act  of  turning.  The  purpose 
of  utility  is  thus  stated : — "That  much  higher  fore  wheels  can  be  used  or  closer  coupling 
is  effected  and  a  saving  in  horse  power.'  Now  the  part  marked  number  1,  which  is 
simply  the  seat,  obviously  does  not  tend  to  enable  you  to  use  higher  wheels,  which  is 
the  utility  claimed  by  this  discovery ;  the  second  is  the  opera  board,  and  the  evidence 
shews  that  there  is  no  novelty  whatever  in  this ;  it  is  of  considerable  advantage  in 
assisting  a  person  to  lift  himself  up  in  getting  into  the  carriage,  and  it  may  also  be  a 
protection  against  the  pole  of  a  carriage  following  behind  it.  But  it  is  not  new ;  and 
even  if  it  were,  it  is  no  part  of  the  purpose  of  utility  claimed,  which  is  simply  the 
enlargement  of  the  fore  wheels,  the  closer  coupling  and  the  saving  of  horse  power,  and 
it  is  obvious  that  this  opera  board  does  not,  in  the  slightest  degree,  conduce  to  either 
of  these  objects. 

No.  3  is  the  boot,  which  does  not  contribute  to  the  utility  claimed.  The  only 
thing  which  does  contribute  to  it  is  'number  4,  which  enables  a  larger  wheel  to  be  used, 
and  this  I  think  is  a  matter  of  considerable  utility.  I  do  not  go  into  the  question 
whether  the  fact  of  three  out  of  the  four  items  not  being  conducive  to  some  purpose 
of  utility  would  of  itself  vitiate  the  registration,  as  it  would  in  the  case  of  a  patent ; 
I  assume  that  it  would  not. 

[206]  The  question  really  is,  whether  the  curved  aroh  can  be  considered  such  a 
novelty  as  to  entitle  a  person  to  register  it  under  the  Acts,  and  I  am  of  o^nion  that 
it  is  not.  I  have  no  doubt  that  it  is  useful,  but  it  is  the  common  case  of  the  Plaintiff 
and  Defendant  that  these  arches  existed  before.  I  have,  since  the  argument,  looked 
in  coach-maker's  shops  and  have  not  discovered  one  phaeton  without  such  an  aroh, 
and  it  is  the  common  case  that  they  always  did  exist,  to  enable  the  front  wheels  to 
pass  under  the  carriage  in  turning. 
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In  t^e  preBent  case,  the  front  wheels  are  five  or  six  inches  higher  than  the  ordinary 
size,  which  ia  extremely  beneficial,  and  this  is  effected  by  having  a  larger  arch.  But 
it  is  impossible  to  say  that  the  application  of  the  same  thing,  for  the  same  purpose, 
-can  be  made  the  subject  of  registration  as  a  new  and  original  design.  There  is  no 
novelty  in  making  the  front  wheels  a  little  larger  by  increasing  the  arch,  they  are 
•always  in  proportion  to  each  other,  and  the  size  of  wheel  must  be  limited  by  the  size 
of  the  arch. 

It  was  argued  that  the  four  matters  claimed  as  new,  when  put  together,  formed  a 
oew  design  en  great  beauty  in  shape  and  configuration ;  but  it  was  pointed  out  to  me 
tbat  this  was  not  the  case  which  the  Defendant  was  called  on  to  meet,  the  result  is, 
-that  I  am  compelled  to  say  that  I  cannot  afford  the  Plaintiff  any  relief,  and  that  his 
"bill  must  be  dismissed  with  costs. 

After  the  recital  in  the  second  Act,  that  it  is  expedient  to  extend  the  first  Act 
-*<  to  such  designs  thereinafter  mentioned  as  are  not  included  in  the  first  Act,  not  being 
-of  an  ornamental  character,"  I  feel  satisfied  that  the  design  referred  to  in  the  second 
Act  means  one  of  an  article  having  reference  to  some  purpose  of  utility  and  not  merely 
■of  ornamentation. 


[207]    Parish  v.  Parish.    Jan.  15,  16,  1863. 

The  testimony  of  a  claimant  alone  cannot  be  acted  on,  unless  there  be  some  corrobo- 
rative evidence. 

The  Plaintiff  asserted  that  he  had  contracted  to  purchase  some  shares  from  the 
Defendant,  but  the  contract  was  not  in  writing,  the  fact  was  contested,  and  it  was 
proved  by  the  Plaintiff  alone.    There  was,  however,  proof  that  the  Plaintiff  had 

K'd  the  Defendant  money,  but  on  what  account  did  not  appear,  and  that  the 
fendant  had  admitted,  in  writing,  that  the  shares  belonged  to  tne  Plaintiff,  though 
they  had  not  been  transferred  for  fourteen  years.  Held,  that  the  contract  was 
sufficiently  proved. 

This  suit  was  instituted  by  a  son  against  his  father  to  obtain  a  transfer  of  eleven 
shares  in  the  Agra  Banking  Company. 

It  appeared  that,  in  1847,  the  Defendant  was  the  owner  of  thirty-one  shares,  and 
tiie  Plaintiff  alleged  that,  in  December  1847,  the  Defendant  agreed  to  sell  him  eleven 
-of  such  shares  for  £500,  which  sum  he  alleged  he  had  accordingly  paid.  The  agree- 
ment was  by  parol  only,  and  the  fact  of  such  sale  having  been  made  was  contested  by 
tiie  Defendant.  It  however  appeared  by  the  evidence  that,  on  the  2d  of  December 
1847,  the  Defendant  had  written  to  the  secretary  of  the  bank  at  Agra,  desiring  him 
to  transfer  eleven  of  his  shares  to  the  Plaintiff,  and  that  the  Plaintiff  had  also,  at  the 
same  time,  inclosed  instructions  as  to  the  appropriation  of  the  dividends  on  those 
shares. 

The  secretary  answered  on  the  31st  of  January  1848  that  he  was  unable  to  do  so, 
having  a  certificate  for  four  shares  only,  and  asking  the  Defendant  to  send  certificates 
for  the  other  seven,  when  his  wish  would  be  complied  with.  The  Defendant  sent  the 
secretary's  letter  to  the  Plaintiff,  who  was  in  America,  with  an  indorsement  thereon 
written  by  the  Defendant,  which  was  as  follows : — "  These  eleven  certificates  I  shall 
send  forthwith.  I  have  received  the  balance,  £33,  9s.,  for  my  last  half-year's  dividend 
up  to  Slst  December  1847.  The  half-year's  now  going  on,  which  will  be  due  June 
30th,  and  which  I  shall  receive  about  September  or  [208j]  October,  if  your  proportion 
should  come  with  it,  I  will  calculate  and  pay  into  Curne's,  as  very  Wcdy  tne  bank  loill 
not  have  transferred  the  eleven  shares  to  you  till  they  have  received  these  certificates." 

On  the  4th  of  October  1848  the  secretary  sent  to  the  Defendant  the  half-yearly 
account  of  the  bank  to  June  1848,  shewing  the  amount  of  dividend  on  the  whole 
thirty-one  shares.  This  account  the  Defendant  forwarded  to  the  Plaintiff,  and  in  the 
eolnmns  referring  to  the  thirty-one  shares  was  written,  in  the  Defendant's  handwriting, 
"  of  these,  eleven  are  your  shares." 

There  was  an  indorsement  on  the  account,  in  the  Defendant's  handwriting,  con- 
taining the  following  passages : — "  Your  portion  I  calculate  is  £24,  15s.  up  to  June 
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30th,  1848."  Then  followed  this  calculation  of  the  proportion  of  the  dividend  produced 
by  eleven  out  of  the  thirty-one  shares.  "  And  vour  shares  (eleven)  produce  X24, 
15s."  &0.  "  Preserve  this  statement,  it  is  a  voucner  for  the  number  of  our  shai-es. 
They  have  not  made  a  separate  account  for  you,"  &c. ;  "you  knovr  that  eventually 
they  will  all  be  yours." 

The  Plaintiff  returned  to  England  in  June  1861,  when  he  urged  the  Defendant  to- 
transfer  the  eleven  shares,  but  the  Defendant  excused  himself,  holding  out  that  the 
Defendant  would  take  the  whole  of  the  shares  and  other  property  under  his  will. 

The  fact  of  the  payment  of  the  consideration  for  the  purchase  of  the  shares  waa 
disputed  by  the  Defendant,  but  the  Court  was  of  opinion,  from  his  books  of  account, 
that  the  Defendant  had  received  from  the  Plaintiff  £385,  though  on  what  account  did 
not  distinctly  appear. 

[2091  The  Plaintaff  filed  his  bill  in  December  1861,  and  prayed  for  a  specific  perform- 
ance of  the  contract,  for  a  transfer  of  the  eleven  shares,  and  that  the  Defendant  might 
account  for  the  dividends. 

Mr.  Selwyn  and  Mr.  Tripp,  for  the  Plaintiff,  argued  that  the  contract  and  pay- 
ment of  the  consideration  were  proved  by  the  evidence  of  the  Plaintiff  and  the  written 
acknowledgment  of  the  Defendant ;  that  the  Plaintiff  was,  therefore,  entitled  to  a 
transfer  of  the  shares,  and  that  the  Defendant  was  a  mere  trustee  of  them  for  his  son. 

Mr.  Baggallay  and  Mr.  De  Qex,  for  the  Defendant,  argued  that  there  was  no 
proof  of  any  contract  for  purchase  except  the  bare  testimony  of  the  Plaintiff,  and  that 
no  dividend  had  ever  been  paid  to  him.  That  the  written  documents  pointed  rather 
to  an  intention  to  transfer  the  shares  voluntarily  by  way  of  gift,  than  to  a  contract  of 
sale.  That,  in  that  view  of  the  case,  the  gift  was  incomplete  and  ineffectual,  and  that 
there  Was  no  declaration  of  trust  on  which  the  Court  could  act ;  besides  which,  that 
this  was  not  the  case  maide  by.  the  bill.  They  also  urged  that  the  lapse  of  time  and 
the  laches  of  the  Plaintiff  in  filing  his  bill  had  disentitle  him  to  any  relief. 

Jan.  16.  Thk  Mastkb  OF  THE  Rolls  fSir  John  Eomilly].  I  am  of  opinion,  after 
reading  over  these  papers,  that  the  Plaintiff  is  entitled  to  a  decree.  The  case  stands 
thus  : — The  written  statements  made  by  the  Defendant  upon  two  occasions,  and  especi- 
ally the  indorsement  on  the  document  of  the  4th  of  October  1848,  shew  in  the  most 
eonclusive  manner  that  the  Defendant  considered  that  [210]  the  Plaintiff  was  entitled 
to  the  eleven  shares  in  the  Agra  Bank.  In  what  character  was  the  Plaintiff  entitled 
to  those  eleven  shares  1  He  was  either  entitled  to  them  by  virtue  of  a  voluntary  gift 
of  them  by  his  father,  or  as  a  purchaser  for  valuable  consideration.  If  by  gift  from 
the  father,  there  is,  in  my  opinion,  amply  su£Bcient  on  this  memorandum  to  shew  that 
the  father  treated  himself  as  a  trustee  of  the  shares,  although  they  had  not  been 
transferred,  and  that  it  was  not  a  mere  contract  to  be  performed  or  one  remaining 

But  the  Plaintiff  says  that  it  was  a  purchase  of  the  eleven  shares  for  £500, 
although  that  was  not  the  full  value  of  them.  On  looking  into  the  books  of  account, 
it  appears  clearly  that  the  father  had,  at  that  time,  received  from  the  son  £385  ;  but 
the  son  says  that  he  had  paid  £500.  Whatever  the  arrangement  was  by  which  these 
shares  were  to  be  transferred  to  the  Plaintiff,  it  appears  to  have  been  not  in  writing, 
but  to  have  rested  on  parol  only.  The  amount  of  money  does  not  appear  to  me  to 
be  very  material,  because  £385  would  constitute  as  good  a  consideration  for  the 
purchase  of  these  shares  as  £500. 

The  next  question  is,  in  what  character  was  this  money  paid  1  It  does  not  appear 
to  have  been  ever  repaid  by  the  father.  The  son  says  that  it  was  paid  as  a  considera- 
tion for  the  shares ;  why  am  I  to  doubt  that  assertion  "i  Here  is  a  sum  of  money  paid 
to  the  father  and  which  is  never  repaid.  The  father,  after  that  or  contemporaneously 
with  it,  says  to  his  son,  "  The  shares  are  yours,"  and  he  gives  a  direction  to  the  secre- 
tary of  the  bank  to  transfer  them  into  his  son's  name ;  that  could  not  be  accomplished, 
but  he  says  nevertheless,  it  does  not  matter,  preserve  this  statement,  it  is  a  voucher 
for  our  number  of  shares,  and  that  I  have  [211]  twenty  and  you  eleven.  Am  I  to 
disbelieve  the  whole  of  this  because  it  is  not  specifically  mentioned  that  the  payment 
was  made  in  respect  of  those  eleven  shares  1 

Mr.  De  6ex  pressed  upon  me  the  rule  which  I  am  in  the  habit  of  enforcing  very 
strictly,  that  the  sole  testimony  of  a  person  applying  to  prove  a  debt,  unsupported  by 
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any  other  testimonr,  is  not  such  evidence  as  the  Court  can  act  upon.  That  un- 
doubtedly is  the  rule  which  -I  invariably  follow,  and  which  I  have  found  absolutely 
necessary  j  but  I  am  at  a  loss  to  know  how  it  applies  to  this  case.  I  will  illustrate 
what  I  mean  by  ^ving  an  instance.  Under  a  decree  for  the  administration  of  a 
testator's  estate,  a  person  cornea  in  and  says  the  testator  owed  me  £1000.  He  swears 
to  that  fact,  but  his  is  the  only  evidence.  In  that  case,  I  could  not  act  upon  such  un- 
supportM  evideAce,  for  any  other  man  might  equally  come  and  swear  the  same  thing. 
But  supposing  that,  in  addition  to  his  assertion,  he  proves  that  the  £1000  was  paid 
to  the  testator,  at  the  time  stated,  by  the  bankers  of  the  claimant,  am  I  not  to  allow 
the  debt  1  Oo  a  step  further  and  take  the  present  case,  and  suppose  that  £385  is 
proved  to  have  been  paid  to  the  Defendant  by  the  Plaintiff,,  who  says  it  was  paid  in 
respect  of  the  purchase  of  the  eleven  shares,  and  that  you  have  the  Defendant,  at  the 
same  time,  by  writing  under  his  own  hand,  acknowledging  that  the  Plaintiff  was  the 
owner  of  eleven  shares,  why  am  I  not  to  couple  those  circumstances  together  1  It  is 
what  in  the  Ecclesiastical  Courts  they  used  to  call  "  the  adminicular  evidence,"  that 
is,  the  corroborative  evidence  and  wmch  props  up  aiad  supports  the  allegation  of  the 
Plaintiff.  It  is  true,  that  whenever  the  oath  of  the  Plaintiff  alone  supplies  one 
particular  link  in  the  evidence  which  is  wanting,  that  particular  link  is  unsupported 
and  must  be  rejected  if  it  be  not  confirmed  by  any  evidence  but  [212]  his  own ;  but 
if  it  be  confirmed  by  all  the  surrounding  circumstances  proved  in  the  case,  then  it  is 
supported  by  what  I  hold  to  be  corroborative  testimony.  If  I  were  not  to  adopt  that 
rule,  it  would  lead  to  this : — That  I  should  never  take  a  claimant's  testimony,  unless 
the  case  were  conclusively  proved  by  other  evidence,  in  which  case  it  would  not  be 
required.  That  is  not  wnat  I  mean,  and  I  therefore  thought  it  desirable  to  explain 
my  meaning. 

Here  I  have  the  proof  of  the  payment  of  the  money,  I  have  the  statement  of  the 
Plaintiff  that  it  was  paid  in  respect  of  the  purchase  of  these  shares,  and  I  have  also 
proof  that  the  father  acknowledged  that  the  person  who  paid  him  that  money  was 
the  owner  of  the  shares.  If  I  couple  these  three  things  together,  I  must  come  to  the 
conclusion  that  the  money  was  paid  in  respect  of  the  purchase  of  those  shares,  and 
unlees  the  Plaintiff  has  done  something  to  forfeit  his  right,  I  think  he  is  now  entitled 
to  have  those  shares. 

The  next  question  is,  whether  the  Plaintiff  has  done  anything  to  forfeit  the  right, 
which  he  possessed  in  1848,  to  those  shares.  He  is  now  coming  in  1862,  never  having 
received  but  one  dividend  or  rather  an  acknowledgment  of  his  right  to  one  dividend, 
which  is  the  same  thing.  I  think  there  is  quite  sufficient  to  explain  the  delay.  In 
the  first  place,  it  is  a  transaction  between  father  and  son,  the  father  by  an  indorse- 
ment on  a  document  says,  the  transfer  of  the  shares  is  not  very  material,  "  You  know 
that  eventually  they  will  all  be  yours,"  what  does  that  mean  1  It  means  I  will  give 
them  all  to  you  by  will.  Would  not  any  son  be  satisfied  with  that  statement  of  his 
hther,  even  though  the  father  did  not  pay  the  dividends  to  him,  he  might  not  have 
wished  to  press  him.  I  have  no  evidence  as  to  what  wills  the  father  made  previously 
to  1857,  but  I  have  [213]  evidence  that  in  1857  the  father  intended  to  give  the  shares 
to  the  son,  that  therefore  the  ezpressiou  of  his  intention,  expressed  in  October  1848, 
existed  nine  years  afterwards,  in  1857,  and  I  therefore  conclude  that  it  existed 
during  the  whole  of  the  interval.  I  think  that  this  and  the  relation  that  existed 
between  father  and  son  is  a  sufficient  reason  for  the  son's  not  coming  to  the  Court 
before  to  enforce  his  rights.  But  the  state  of  circumstances  becomes  entirely  altered 
when  the  father  says  "I  deny  that  you  are  entitled  to  the  shares  at  all,"  and  when  he 
says  that^  the  son  immediately  takes  proceedings  to  enforce  his  right  to  the  eleven 
shares  and  institutes  this  suit. 

I  think,  therefore,  that  the  Plaintiff  is  entitled  to  those  shares,  which  the  Defen- 
dant must  transfer,  and  he  must  account  for  the  dividends,  but  I  cannot  give  him  any 
costs  of  this  suit. 

NoTS. — Affirmed  by  the  Lords  Justices. 
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[213]    Sharples  v.  Adaus.    Feb.  18,  19,  1863. 

[S.  C.  8  L.  T.  138 ;  11  W.  R  450.    Decision  approred,  but  diettm  (32  Beav.  216) 
questioned,  Maa^Uld  v.  Burton,  1873,  L.  B.  17  £q.  15.] 

The  priorities  of  successive  incnmbntneers  are  not  altered  by  one  of  them  getting  in 
the  legal  estate  from  one  who  is  a  trustee  for  them  all. 

In  1856  the  Defendant  Samuel  Adams  was  declared  bankrupt,  and  in  October 
1856  part  of  his  estate,  consisting  of  some  freehold  land  at  Ware,  was  sold  by  bis 
assignees  to  Fuller  Coker  for  X209.  Although  die  fact  was  contested,  yet  for  the 
purpose  of  the  decision,  the  Court  assumed  that  Coker  had  made  the  purchase  as  a 
trustee  for  Adams.  In  February  1857  the  property  was  conveyed  by  Adams  and  his 
assignees  to  Coker  in  fee. 

in  June  1858  Coker  deposited  his  conveyance  with  [2141  the  Plaintiffs,  his 
bankers,  as  a  security  for  X150  and  the  balance  due  to  them.  Whether  this  had  been 
done  with  the  knowledge  and  concurrence  of  Adams  was  a  fact  also  in  contest ;  but 
the  Court  came  to  the  conclusion  that  it  had  been  done  with  Adams'  knowledge  and 
assent  Adams  admitted  that,  in  September  1859,  he  had  been  informed  of  the 
deposit,  and,  his  bankruptcy  having  been  annulled  in  March  1860,  he,  in  August  1860, 
institutied  a  suit  against  Coker,  but  without  making  the  Plaintiffs  parties,  to  obtain  a 
conveyance  of  the  property  from  Coker  under  the  alleged  trust  Coker  became 
bankrupt,  and  his  assignees  having  disclaimed,  Coker,  in  July  1861,  conveyed  the 
legal  estate  in  the  property  to  Adams. 

Under  these  circumstances,  the  Plaintiffs  instituted  this  suit  against  Adams  alone, 
insisting  on  their  priority  over  him  and  praying  that  the  Defendant  might  redeem 
them  or  be  foreclosed. 

Mr.  Southgate  and  Mr.  E.  O.  Marten  argued  that  the  Plaintiffs  had  priority  over 
the  Defendant  although  he  had  got  the  le^  estate ;  first,  because  the  evidence  shewed 
that  the  deposit  had  been  made  to  the  Plaintiffs  with  the  knowledge  and  assent  of 
the  Defendant ;  and  secondly,  because  the  subsequent  acquisition  of  the  legal  estate 
had  not^  under  the  circumstances  of  this  case,  altered  the  rights  and  priorities  of  the 
parties ;  Bice  v.  Rice  (2  Drew.  73);  CWyer  v.  Finch  (19  Beav.  500,  and  5  H.  of  L.  Cas. 
905);  CJackv.  Holland  (19  Beav.  262). 

[The  Master  of  the  Bolls  referred  to  WHioughhy  v.  fFilUmghby  (1  Term  Rep. 
763)  and  Evam  v.  BickneU  (6  Ves.  174).] 

[216]  Mr.  Selwyn  and  Mr.  C.  H.  Smith,  for  the  Defendant  The  evidence  shews 
that  the  equitable  mortgage  was  created  without  the  knowledge  of  the  Defendant 
The  Defendant  had  the  prior  equity  under  the  original  agreement,  and  he  has  obtained 
the  legal  estate.  Under  such  circumstances  he  has  the  prior  right  to  the  estate ;  Joyce 
V.  De  Mokym  (2  Jones  &  Lat  374) ;  Reberta  v.  Croft  (2  De  G.  &  J.  1) ;  Hvmt  v.  Elmes 
(27  Beav.  62,  and  2  De  Gex,  F.  &  J.  578). 

Mr.  South«ite  was  not  heard  in  reply. 

Feb.  19.  The  Master  of  the  KOLLs  [Sir  John  Bomilly].  I  am  quite  clear 
that  this  case  depends,  first,  upon  whether  Mr.  Coker  was  in  fact  originally  a  trustee 
for  Mr.  Adams ;  and  secondly,  if  he  was,  whether  Mr.  Adams  sanctioned  and  knew 
of  the  deposit  by  Coker  of  the  purchase-deed  with  the  Plaintiffs,  for  the  purpose  of 
raising  £150  and  of  securing  any  balance  which  might  be  due  from  time  to  time  to 
the  Plaintiffs. 

I  will  not  go  into  the  question  of  whether,  upon  the  sale  of  this  property,  Coker 
was  or  was  not  a  trustee  for  Adams ;  I  assume  that  to  be  the  case.  In  that  view  of 
the  case,  I  do  not  think  that  anjrthing  turns  upon  the  possession  of  the  legal  estate. 
I  do  not  think  that  Mr.  Adams  would  gain  anything  by  obtaining  the  legal  estate, 
upon  the  assumption  that  the  purchase  was  made  for  him,  or  by  reason  that  the 
assignees  of  Coker  who  could  have  contested  it,  had  assigned  all  their  interest  over  to 
him,  for,  on  this  assumption,  his  was  the  first  equity. 

I  fully  concur  in  the  observation  that  there  is  often  [2161  a  great  misapprehension 
as  to  the  value  acquired  by  obtaining  the  legal  estate.     The  case  of  friUoughby  v. 
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tFUUM^iby  (1  Term  Kep.  763),  referred  to,  is  one  in  which  Lord  Hardwieke  goes  fully 
into  the  matter.  I  may  illustrate  it  in  this  way : — If  the  owner  in  fee-simple,  having 
the  le^  estate,  creates  an  equitable  charge  in  favor  of  A.,  and  afterwards  a  second 
equitable  charge  in  favor  of  B.,  and  then  a  third  equitable  charge  in  favor  of  C, 
I  ap{n«hend  that  be  cannot  alter  these  equities  by  transferring  the  legal  estate  to  any 
one  of  them,  and  the  fact  of  the  transfer  of  the  legal  estate  to  C,  the  owner  of  the 
third  equitable  charge,  would  not  affect  the  rights  of  the  first  or  second.  (See  Frosser 
T.  Biee,  28  Beav.  68;  Qirter  v.  Cotter,  3  Kay  &  J.  617 ;  Stwgis  v.  Morse,  3  De  G.  & 
J.  1.)  Itia  true  that  if  the  legal  estate  is  outstanding  in  a  third  person  having  no 
inriTity  with  the  others,  then  the  person  who  gets  the  legal  estate  would  get  priority ; 
but  where  the  person  having  the  legal  estate  holds  it  in  the  character  of  trustee  for 
them  all,  be  cannot  prefer  either  or  create  a  priority,  by  giving  the  legal  estate  to 
anyone  in  particular;  I  do  not  think  that  question  arises  here,  and  I  merely  state  this 
for  the  purpose  of  removing  a  misapprehension  which  appeared  to  me  to  exist  in  the 
argument  as  to  the  possession  of  the  legal  estate.  But  on  the  assumption  I  have 
made,  that  Goker  was  a  trustee  for  Adams,  he  would  have  the  prior  equity,  he  would 
be  entitled  to  exclude  the  Plaintiffs,  unless  he  sanctioned  the  deposit  with  them. 

J  His  Honor,  after  examining  and  weighing  the  evidence,  proceeded  :] — Upon  the 
ience  I  am  bound,  therefore,  to  consider  that  the  advance  made  by  the  Plaintiffs  to 
Coker  was  sanctioned  by  Adams,  and  the  Plaintiffs  are  therefore  entitled  to  the  decree 
which  they  ask. 

[217]  As  I  have  come  to  the  conclusion  that  he  knew  of  and  sanctioned  it,  the 
Plaintiffs  may  either  have  a  decree  for  foreclosure  or  for  a  sale.  In  the  latter  case, 
the  Plaintifils  are  entitled  to  have  against  the  Defendant,  personally,  so  much  of  the 
costs  of  the  suit  as  the  produce  of  the  sale  may  be  insufficient  to  pay.  But  if  the 
Plaintifb  take  a  foreclosure  decree,  they  must  add  their  costs  to  their  security. 

[217]    BoNFiELD  V.  Hassell.    Jan.  16,  1863. 
[S.  C.  32  L.  J.  Ch.  475 ;  7  L.  T.  776  ;  9  Jur.  (N.  S.)  453;  11  W.  R.  297.] 

A  voluntary  deed,  though  retained  by  the  grantor  until  his  death,  held  valid. 

In  1852  A.  B.  voluntarily  covenanted  to  pay  an  annuity  to  C.  D.  until  she  "should 
do  any  act  whereby  the  same  or  any  part  thereof  should  be  vested  or  become  liable 
to  be  vested  in  any  other  person."  She  married  in  1859,  but  it  did  not  appear  that 
the  husband  had,  in  any  way,  interfered  with  the  annuity.  Held,  that,  by  the 
marriage  alone,  she  had  not  forfeited  the  annuity. 

The  testator  executed  a  voluntair  deed,  dated  the  5th  of  October  1852,  by  which 
he  covenanted  to  pay  a  lady  named  Emily  Goode  an  annuity  of  ^£100  "  for  and  during 
the  natural  life  of  Emily  Groode  until  she  shall  be  declared  a  bankrupt,  or  take  the 
benefit  of  any  Act  of  Parliament  for  the  relief  of  insolvent  debtors,  or  shall  assign 
or  dispose  of  the  said  annuity  or  yearly  sum,  or  do  any  ad  wherd>y  the  same  or  any  part 
thereof  shaU  be  vested  or  become  liable  to  be  vested  in  any  other  person. 

The  testator  retained  the  deed  in  his  own  possession  until  his  death.  But  he 
signed  a  memorandum,  addressed  to  a  friend,  desiring  the  bond  to  be  handed  over  to- 
him,  "in  case  of  his  death,"  for  the  protection  of  the  annuitant.  The  deed  and 
memorandum  were  sealed  up  by  the  testator  in  an  envelope,  outside  of  which  was 
indorsed  a  memorandum,  signed  by  the  testator,  requesting  that,  in  case  of  his  death, 
it  should  be  opened  by  the  friend  above  referred  to. 

On  the  29th  of  March  1859  Emily  Goode  married  Mr.  Bonfield. 

[21ff]  The  testator  regularly  paid  the  annuity  from  1852  to  Michaelmas  1861, 
and  he  cued  on  the  25th  of  December  1861.  His  executors,  having  insisted  that  the 
annuity  had  ceased  by  the  marriage,  Mr.  and  Mrs.  Bonfield  instituted  this  suit 
against  the  executors,  praying  a  declaration  of  their  right  to  and  for  payment  of 
their  annuity. 

Mr.  Selwyn  and  Mr.  Freeling,  for  the  Plaintiffs,  argued  that  marriage  was  no 
forfeiture  of  the  annuity,  for  non  constat  that  the  husband  would  ever  reduce  it  into 
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possession  during  his  life.  They  cited  Anscn  v.  Holmes  (1  John.  &  Hem.  530,  and  see 
p.  540,  note),  and  Lumley  v.  Croft  (6  H.  of  L.  Gas.  672),  in  which  it  vaa  held  that  a 
warrant  of  attorney  given  by  the  lessees,  though  it  may  lead  to  a  charge  on  the 
leasehold,  was  not  such  a  charge  as  to  create  a  forfeiture  of  the  lessee's  interest. 

Mr.  Prideaux  and  Mr.  Drnce,  for  the  executors.  First,  the  deed  was  kept  in  t^e 
testator's  possession  from  1852  to  his  death  in  1861 ;  there  was  no  unoonditional 
delivery  of  it,  and  therefore  it  operated  merely  as  an  escrow.  Secondly,  on  the 
■construction  of  the  deed,  marriage  was  such  an  act  of  the  lady  as  to  determine  the 
-annuity,  for  thereby  the  annuity  or  some  part  of  it  became  vested  or  liable  to  be 
vested  in  her  husband.  We  concede  that  the  annui^  did  not  vest  by  marriage,  and 
that  it  could  only  become  the  property  of  the  husband  by  being  reducM  into 
possession.  The  law  is,  that  marriage  is  a  gift  to  the  husband  of  the  wife's  choees  in 
action,  on  condition  that  he  reduces  them  into  possession ;  Co.  Lib.  (p.  351 ) ; 
Bright  on  Husband  and  Wife  (vol.  1,  p.  36).  The  husband  might  receive  the  annuity, 
-at  least  during  [219]  the  coverture  ;  St^e  v.  Everitt  (1  Myl.  &  Cr.  37) ;  and  therefore, 
by  the  marriage,  some  part  became  liable  to  vest  in  him,  and  this  Court  would  not 
prevent  his  obtaining  payment,  or  settle  a  mere  life  interest ;  Tidd  v.  Litter  (3  De  6. 
M.  &  G.  857,  867). 

Thb  Master  of  the  Rolls  [Sir  John  Bomilly]  [without  hearing  a  reply].  I 
■am  clear  that  the  wife  is  still  entitled  to  this  annuity.  The  first  question  is,  what  is 
the  effect  of  the  execution  of  the  deed  ?  and  I  think  that  there  was  a  valid  execution 
of  it,  and  that  the  mere  fact  of  the  grantor  retaining  it  in  his  own  possession  did  not 
affect  its  validity. 

In  Fletcher  v.  Fletcher  (4  Hare,  67)  a  testator  had  entered  into  a  voluntary 
■covenant  with  trustees  to  pay  a  large  sum  of  money,  to  be  held  in  trust  for  his  sons. 
He  retained  it  in  his  possession  down  to  his  death,  without  having  communicated  its 
•contents  either  to  the  trustees  or  the  ceshiis  que  trust,  yet  the  Court  held  that  it  was 
a  perfectly  valid  deed. 

I  am  disposed  to  think  that  the  most  favorable  view  for  the  Plaintiffs  would  be  to 
assume  that  it  was  an  escrow,  to  be  acted  on  by  his  friend  at  his  death  for  the 
protection  of  the  annuitant,  according  to  desire  expressed  on  the  envelope.  If  that 
were  the  true  construction,  what  would  be  the  effect  of  it  t  It  is  obvious  that  the 
-deed  would  speak  from  the  day  of  his  death,  and  if  so,  the  acts  which  were  to  put  an 
end  to  the  annuity  must  be  acts  to  be  done  after  the  settlor's  death,  in  which  case  it 
is  obvious  that  this  lady  has  done  no  act  since  that  time  which  would  forfeit  the 
itnnuity. 

[2201  This  is  a  more  favorable  view  of  the  case  than  the  one  I  take,  which  is,  that 
the  deed  was  operative  from  the  5th  of  October  1852.  I  next  come  to  consider 
whether  her  marriage  after  that  period  was  an  act  by  which  the  annuity  "  became 
vested  or  liable  to  be  vested  in  any  other  person,"  that  is  the  only  question  of 
importance.  Now  one  thing  is  obvious,  that  the  settlor  did  not  so  consider  it, 
because  he  continued  to  pay  the  annuity  for  two  and  a  half  years  after  her  marriage, 
for  he  paid  it  down  to  Michaelmas  1861,  so  that  for  two  and  a  half  years  he  treated 
the  marriage  as  no  forfeiture  of  the  annuity.  That,  however,  would  not  affect  the 
construction  to  be  put  upon  the  words  of  this  deed. 

This  is  admitted: — That  the  annuity  does  not,  by  the  act  of  marriage  alone, 
"become  vested  in  the  husband.  Nor  is  it  liable  to  become  vested  in  any  other 
person,  though  it  is  possible  that  the  growing  payments  may  be  paid  to  the  husband, 
who  is  capable  of  giving  valid  discharges  for  them.  But  I  am  of  opinion  that  the 
■deed  ought  to  be  construed  most  strongly  against  the  grantor,  and  in  this  instance 
the  annuity  has  not  as  yet  become  vested  or  become  liable  to  be  vested  in  any  other 
person.  The  usufruct,  for  a  period  of  uncertain  duration,  may  become  vested  in  the 
husband,  that  is  to  say,  he  may  give  a  valid  discharge  for  the  payment.  But  I  think 
that  the  Court  would,  on  the  application  of  the  wife,  deprive  the  husband  of  the 
greater  portion  of  it,  and  if  he  assented,  would  settle  the  whole  of  the  annuity  on  the 
wife  independently  of  him. 

I  cannot  take  into  my  consideration  acts  hereafter  to  be  done,  but  only  regard 
those  already  done,  and,  as  yet,  I  have  no  evidence  of  this  lady  having  hitherto 
■committed  any  act  which  has  terminated  the  annuity.     With  respect  to  what  has 
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already  taken  place,  I  find  [221]  nothing  by  which  the  annuity  vests  or  is  made 
liable  to  vest  in  any  other  person. 

I  am  of  opinion  that  this  lady  is  entitled  to  have  a  declaration  that  she  is  entitled 
to  the  annuity,  notwithstanding  her  marriage  in  1859,  and  I  will,  with  the  assent  of 
lier  husband,  settle  the  whole  annuity  to  her  separate  use  without  power  of 
anticipation. 

[221]    Hodgson  v.  Bibby.    Feb.  19,  1863. 

[S.  C.  11  W.  R  529.] 

A.  B.,  a  trustee,  misapplied  a  trust  fund  of  which  he  was  tenant  for  life,  and  he  died 
in  1834.  C.  D.,  wno  then  became  entitled  to  it,  died  in  1858,  having  taken  no 
proceeding  to  recover  it.  A  bill,  filed  in  1863  by  the  representatives  of  C.  D. 
against  the  representatives  of  the  representative  of  A.  B.,  to  recover  the  fund,  was 
dismissed  with  costs,  on  the  ground  of  the  lapse  of  time. 

The  testator,  Henry  Borrowdale,  died  in  Jamaica  in  1814,  having,  by  his  will, 
given  his  real  and  personal  estate  to  his  father,  Joseph  Borrowdale,  and  four  other 
persons,  in  trust  for  his  father,  Joseph  Borrowdale,  for  life,  with  remainder  to  his 
mother,  Jane  Borrowdale,  for  life,  and  after  her  decease,  in  trust  to  pay  a  legacy  of 
X500  to  Elizabeth  Crowdson,  and  he  devised  and  bequeathed  the  residue  of  nis  real 
and  personal  estate  to  Ann  Hodgson.  The  testator  appointed  his  father  and  the 
four  other  trustees  his  executors. 

The  testator's  estate  was  realized  in  Jamaica,  and  a  sum  of  £1600  was,  in  1818, 
remitted  to  Joseph  Borrowdale  in  England;  but  who  never  appeared  to  have 
invested  it. 

Joseph  Borrowdale,  in  the  same  year  (1818),  «tye  a  bond  for  securing  the  payment 
of  the  legacy  of  £500  to  Crowdson  when  due.  The  defeazanoe  recited  the  ract  that 
XI 600  had  been  paid  to  Joseph  Borrowdale,  with  the  consent  of  the  other  executors, 
"  for  the  whole  of  [222]  the  property  of  Henry  Borrowdale  in  the  island  of  Jamaica." 

Joseph  Borrowdale  survived  Jane  Borrowdale,  and  he  died  in  1834,  and  in  1835 
William  Hodgson,  the  son  of  Ann  Hodgson  (the  residuary  legatee),  who  was  his 
executor,  paia  the  legacy  of  X500. 

Ann  Hodgson  di^  in  1858,  havine,  for  thirty  years  previously,  resided  with  and 
been  maintained  by  her  son  William  Hodgson. 

William  Hodgson  died  in  1860,  and  in  1863  the  Plaintiffs  (who  were  the  legal 
personal  representatives  of  Ann  Hodgson)  filed  this  bill  against  the  executors  of 
William  Hodgson,  alleging  "that  William  Hodgson  possessed  himself  of  the  personal 
estate  of  Joseph  Borrowcble,  that  he  did  not  pay  to  Ann  Hodgson  the  trust  fund  to 
which  she  was  so  entitled,  or  any  part  thereof,  and  that  the  same  still  remained 
wholly  uoptud.  In  fact,  she  was  not  aware  of  her  right  thereto,  of  which  ignorance 
the  said  William  Hodgson  was  aware." 

The  bill  prayed  a  declaration  that  the  estate  of  William  Hodgson  was  (to  the 
extent  of  personal  estate  of  Joseph  Borrowdale  received  by  William  Hodgson)  liable 
to  pay  to  the  Plaintiffs,  as  the  administrators  of  Ann  Hodgson,  the  amount  of 
rendoary  estate  of  Henry  Borrowdale  received  by  Joseph  Borrowdale,  after  deducting 
therefrom  the  X500  with  interest  from  the  death  of  Ann  Hodgson.  It  also  prayed 
an  aoconntk  for  payment  out  of  the  assets  of  William  Hodgson,  and  that  the  estates 
of  William  Hodgson  and  Joseph  Borrowdale  might,  so  far  as  was  necessary,  be 
administered. 

The  Defendants,  who  knew  little  or  nothing  of  the  [223]  matter,  claimed  the 
benefit  of  the  statute,  and  relied  on  the  laeha  of  the  Plaintiffs  and  of  the  person  they 
represented. 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintiff.  This  claim  is  not  affected  by  the 
3  &  4  WilL  4,  c.  27,  s.  40,  for  this  is  the  case  of  a  specific  fund  held  on  trust,  and 
time  is  no  bar  to  a  trust ;  PhilUpo  v.  Munnings  (2  Myl.  &  Cr.  309).  There  can  be  no 
presumption  of  payment  in  this  case,  for  the  same  person  who  was  to  receive  the 
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interest  from  William  Hodgson  was  liable  to  pay  bim  for  her  maintenance,  and  there- 
fore one  must  have  been  annually  set  off  against  the  other ;  BvrreU  v.  The  Earl  of 
Egremont  (7  fieav.  205).  Laches  cannot  be  objected  to  a  person  while  ignorant  of  her 
rights. 

Mr.  W.  M.  James  and  Mr,  Kowcliffe,  for  the  Defendants.  This  case  goes  much 
farther  than  any  previous  one.  The  claim  is  against  the  representatives  of  William 
Hodgson,  who  was  the  representative  of  Joseph  Borrowdale,  who  was  the 
representative  of  a  testator  who  died  in  1814. 

The  money  claimed  was  never  a  trust  fund ;  it  was  assets  in  the  hands  of  one  of 
several  executors  who  was  bound  to  apply  it,  quA  executor,  in  a  due  course  of 
administration,  and  an  executor  is  not  a  trustee. 

But,  on  the  death  of  Joseph  Borrowdale,  Ann  Hodgson's  claim  consisted  of  a 
simple  demand  as  a  debt  against  his  assets,  due  in  respect  of  an  alleged  breach  of 
tirust.  William  Hodgson,  therefore,  was  never  a  trustee  for  her,  for  it  is  not  shewn 
that  he  ever  received  any  part  of  the  assets  of  the  first  testator  or  any  portion  [224] 
of  the  ^1600.  He,  and  those  representing  him,  are  therefore  entitled  to  set  up  the 
Statute  of  Limitations  against  this  claim.  The  Plaintiffs  are  also  barred  by  laches, 
for  the  title  accrued  in  1834,  or  twenty-eight  years  ago.  There  is  no  pretence  for 
saying  that  Mrs.  Ann  Hodgson  was  not  aware  of  her  rights ;  the  evidence  is  clear  on 
that  point 

Mr.  Selwyn,  in  reply,  argued  that  the  Statute  of  Limitations  did  not  apply  to  a 
debt  in  respect  of  a  breach  of  trust.  He  referred  to  Ober  v.  Bishop  (1  De  O.  F.  &  J. 
137);  Dcwnes  v.  Bulloek  (25  Beav.  54,  and  9  H.  of  L.  Gas.  1),  to  shew  that  the 
Statute  of  Limitations  was  inapplicable. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the  case 
of  the  Plaintiffs  fails,  and  that  it  would  be  a  very  dangerous  thing  if  the  Court  made 
a  decree  in  such  a  case. 

A  man  dies  in  Jamaica  in  1814,  he  leaves  the  whole  of  his  property  to  his  &ther 
for  life,  and  then  to  his  mother  for  life,  and  after  the  death  of  the  survivor  he  gives  a 
legacy  of  £500  to  one  and  the  residue  absolutely  to  Ann  Hodgson. 

In  1818  .£1600  is  remitted  to  the  executor  in  London,  and  I  concur  with  the 
argument  on  behalf  of  the  Plaintiffs,  in  considering  that  Joseph  Borrowdale,  the 
executor,  received  this  money  in  the  character  of  trustee,  and  that  when  he  received 
it,  the  chsjtuster  of  trustee  was  impressed  on  him  respecting  it,  and  no  time  bars  a 
trust.  He  ought  to  have  invested  it  in  consols  and  held  it  upon  [225]  the  trusts 
affecting  it ;  but  he  did  not  do  so,  and  died  without  having  invested  it.  I  assume 
that  he  was  a  trustee  of  this  fund  down  to  his  death  in  1834,  and  that  then  it  became 
a  debt  due  from  his  estate.  The  trust  fund  not  having  been  invested,  it  cannot  be 
put  in  the  same  category  as  those  cases  where  the  specific  fund  is  still  in  existence 
and  can  be  traced,  if  it  could  be  traced  into  the  hands  of  William  Hodgson,  his 
executor,  a  very  different  question  would  be  raised,  and  time  could  not  be  a  bar  to 
the  person  entitled  to  that  trust  fund.  But  here  the  only  claim  was  against  the  estate 
of  the  father,  to  make  good  the  trust  fund  which  he  had  received  and  had  not 
invested.  I  must  assume  that  Ann  Hodgson  was  aware  of  the  fact,  she  makes  no 
claim  {gainst  William  Hodgson,  and  continues  to  live  with  him  for  twenty-four  years 
after  the  death  of  Joseph  Borrowdale,  without  taking  any  step  to  recover  the 
money. 

If  the  matter  had  rested  there,  it  would  be  impossible  for  the  Court  to  assume 
that  there  were  assets  of  Joseph  Borrowdale,  and  direct  an  account  of  his  estate,  and 
charge  the  Defendant  with  the  amount  of  that  estate.  But  it  does  not  rest  there : 
William  Hodgson  survived  his  mother  two  years,  and  the  Plaintiffs  took  no  steps 
until  after  her  death,  when  everybody  who  knew  anything  about  the  matter  was 
dead.  Nothing  is  more  certain  than  this : — that  the  legal  personal  representative  of 
a  person  is  affected  with  the  laches  of  the  person  whom  he  represents.  I  must  there- 
fore treat  the  Plaintiffs  as  having  from  1834  to  the  present  time,  that  is  for  twenty- 
eight  years,  taken  no  steps  to  enforce  payment  of  their  demand,  and  as  having  waited 
until  the  ouly  person  who  could  explain  the  matter  was  dead.  The  Court  will,  under 
such  circumstances,  make  every  presumption  in  favor  of  the  person  sought  to  be 
charged. 
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RQ6]  In  thia  state  of  (nieanutances,  I  am  of  opinion  that  the  Plaintiffs  are  boand 
b^  me  Japee  of  time,  and  I  believe  that  Ann  Hodgson  was  perfectly  aware  of  the 
dTcomstanoea,  and  that  she  knew  either  that  the  assets  were  not  sufficient,  or,  if  they 
were,  that  she  never  intended  to  make  any  claim  against  her  son. 

I  must  dismiss  the  bill  with  costs. 


P96]    In  re  Thx  Wbbt  Silvkr  Bank  Mining  Cohpant  (Lihitbd).    Feb.  21,  1863. 

Prior  to  "The  Companies  Act,  1862  "  (26  &  27  Vict.  o.  89),  a  limited  company,  which 
was  liable  to  be  wound  up  in  the  Bankruptcy  Courts  passed  a  resolution  for  winding 
ap  voluntarily ;  but  after  the  Companies  Act,  1862,  had  oome  into  operation,  a 
petition  was  presented  for  winding  it  up  compulsorily.  Held,  that  under  the  26  & 
27  Vict.  c.  89,  8.  207,  the  jurisdiction  was  in  bankruptcy,  and  not  ia  Chancery. 

This  company  was  duly  registered  as  a  limited  company  for  working  mines  in 
Cardiganshire,  and  its  principal  office  was  in  London. 

On  the  12th  of  August  1862  it  was  resolved,  at  a  special  general  meeting,  "That 
the  West  SUver  Bank  Mining  Company  (Limited)  be  wound  up  voluntarily  under 
the  provisions  of  the  Joint  Stock  Companies  Winding-up  Acts,  1866  and  1857."  A 
liquidator  was  at  the  same  time  appointed. 

A  petition  was  now  presented  by  the  shareholders  to  wind  up  the  company  com- 
milsonly,  and  the  question  was,  whether  the  winding  up  ought  to  take  place  in  this 
Court  or  in  the  Court  of  Bankruptcy. 

By  the  19  &  20  Vict.  o.  47,  s.  60,  "the  Court"  to  wind  up  a  limited  company  like 
the  present  is  defined  to  be  "  the  Court  of  Bankruptcy  having  jurisdiction  in  the  place 
in  which  the  registered  office  of  the  company  is  situate." 

[2271  But  this  Act  was  repealed  by  "  The  Companies  Act,  1862  "  (26  &  26  Vict, 
c.  89),  which  came  into  operation  on  the  2d  of  November  1862.  By  the  207th  section 
of  that  Act  it  is  enacted  as  follows : — 

"Where,  previously  to  the  commencement  of  this  Act,  an  order  has  been  made  for 
vinding  up  a  company  under  any  Acts  or  Act  hereby  repealed,  or  a  resolution  hat  been 
foued  for  toinding  up  a  company  vohmtarily,  such  company  shall  be  wound  up  in  the 
isme  manner  and  with  the  same  incidents  as  if  this  Act  were  not  passed,  and  for  the 
purposes  of  such  winding  up,  such  repealed  Acts  or  Act  shall  be  deemed  to  remain  in 
foil  force." 

Mr.  Roxburgh,  in  support  of  the  petition,  asked  for  the  common  winding-up 
order. 

Mr.  F.  J.  Wood,  eowlHi.    This-  Court  has  no  jurisdiction,  for  the  winding  up  must 
be  in  bankruptcy.     There  having  been  a  resolution  to  wind  up  voluntarily,  any  com- 
pulsory winding  up  must  take  place  "  in  the  same  manner  and  with  the  same  incidents 
as  if  the  last  Act  had  not  passed,"  that  is,  in  the  Court  of  Bankruptcy. 
Mr.  Swanston,  for  the  official  liquidator. 

Mr.  Roxburgh,  in  reply.  The  "  manner  and  incidents  "  have  reference  to  matters 
of  form  and  procedure,  and  they  do  not  affect  the  jurisdiction.  He  referred  to  the 
filit  section. 

The  Mastbr  of  ths  Rolls  [Sir  John  Romilly]  held  the  objection  to  be  fatal,  for 
that  if  the  Act  of  1862  be  considered  as  not  having  passed,  it  was  clear  that  the 
winding  up  must  be  in  the  Court  of  Bankruptcy  and  not  in  Chancery.  He  dismissed 
the  petition  with  costs. 

[228]    Bush  v.  Cowan.    Feb.  21, 1863. 

[S.  C.  9  L.  T.  161 ;  9  Jur,  (N.  S.)  429 ;  11  W.  R  395.] 

A,  having  a  power  to  appoint  £1000  by  will,  and  which  in  default  of  appointment  was 
given  over  to  B.,  duly  appointed  it  to  C,  who  died  in  the  testator's  life.  He  after^ 
wards  made  a  codicil,  giving  his  residue,  and  the  dividends  due  at  his  death  on  the 


Digitized  by 


Google 


90  BUSH  V.   OOWAN  a  BEAT,  m 

XIOOO,  to  his  wife.    Held,  that  under  the  Wills  Act,  the  £1000  passed  to  the  wife 
under  the  residuary  gift. 

The  testator,  James  Lomaz,  bequeathed  £1300  on  trust  for  his  son  Aiarsden 
William  Lomax,  upon  whose  death  he  "  declared  that  £1000,  part  thereof,  should  be 
paid  to  such  person  or  persons,  at  such  time  or  times  and  in  such  manner,  as  his  son 
M.  W.  Lomax  should,  by  his  last  will  and  testament,  appoint ;  and  as  to  the  residue 
thereof,  and  also  as  to  the  said  sum  of  £1000,  in  default  of  or  subject  to  such  appoint- 
ment as  aforesaid,"  he  gave  it  over  to  other  persons. 

The  testator  died  in  1848,  and  the  £1300  were  set  apart  and  invested  in  £1308, 
3s.  6d.  consols. 

M.  W.  Lomaz,  the  testator's  son,  by  his  will  dated  in  1857,  duly  appointed  the 
£1000  to  John  Pearse ;  but  John  Pearse,  the  legatee,  died  in  1858. 

In  1860  M.  W.  Lomax  made  a  codicil  to  his  will,  whereby  he  bequeathed  as 
follows : — "  I  bequeath  to  Louisa  my  wife  all  mypersomd  estate  and  effects  whatsoever 
and  wheresoever,  subject  to  the  payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  also  my  interest  or  dividends  that  may  be  due,  on  my  decease,  from  the 
Bank  of  England  on  £1300  sterling  £3  per  cent,  consols,  at  present  under  the  control 
of  the  Ck}urt  of  Chancery."    He  appointed  an  executor. 

M.  W.  Lomax  died  in  1861,  and  his  widow,  by  this  petition,  claimed  £1000,  part 
of  £1308,  3s.  6d.  which  was  in  CJourt,  on  the  ground  that  the  gift  of  it  to  John  Pearse 
[229]  lapsed  by  his  death  in  the  life  of  the  testator,  M.  W.  Lomax,  and  that  it  passed 
to  her  under  the  general  residuary  bequest. 

Mr.  Lewis,  for  the  widow,  contended  that  the  general  bequest  in  the  codicil 
operated  as  an  execution  of  the  power  of  appointment  imder  the  1  Vict.  c.  26,  s.  27, 
and  that  there  was  no  contrary  intention  appearing  on  the  will.  That  the  residuary 
gift  passed  not  only  all  that  which  a  testator  attempted  ineffectually  to  bequeath,  but 
that  also  which  he  attempted  ineffectually  to  appoint;  Spooner's  Trust  (2  Sim.  (N.  S.) 
129^. 

Mr.  Nash,  for  the  executor. 

Mr.  Selwyn  and  Mr.  C.  M.  Eoupell,  for  the  parties  entitled  in  default  of  appoint- 
ment. The  £1000  goes  as  in  default  of  appointment,  for  there  is  an  intention, 
apparent  on  the  will,  that  it  shall  not  go  to  the  residuary  legatee.  The  testator  gives 
his  wife  only  the  dividends  on  that  sum  due  at  his  decease ;  this  excludes  the  notion 
that  he  intended  to  give  her  the  capital ;  Moss  v.  Harter  (2  Smale  &  Giff.  458). 

The  Master  of  the  Rolls  [Sir  John  RomillyJ.  I  am  of  opinion  that  the 
widow  is  entitled  to  the  £1000.  In  Moss  v.  Harter  {Ibid.)  a  settlor  had  a 
power  to  appoint  a  debt  by  instrument  in  writing,  which,  in  default  of  appointment, 
was  given  to  certain  specified  persons.  He  appointed  part  by  deed,  and  afterwards 
made  his  will,  and  thereby  gave  all  his  personal  estate  "  not  otherwise  effectually 
disposed  of."  The  Vice-chancellor  observed  that  the  testator  did  not  intend  to  deal 
with  any  property  "  otherwise  effectually  disposed  of." 

[230]  That  case  does  not  apply  to  the  present,  for  here  the  will  and  codicil  are 
but  one  instrument  and  one  testamentary  disposition,  which  takes  effect  on  the 
testator's  death.  By  it  he  appoints  the  £1000  to  Pearse,  and  he  gives  his  general 
residue  to  his  wife,  and  this  includes  everything  which  did  not  pass  unoer  the 
previous  appointment.  It  appears  indifferent  whether  the  residuary  gift  is  made  by 
the  same  will  as  the  appointment  or  afterwards  by  a  codicil.  I  cannot  accede  to  the 
argument  of  Mr.  Charles  Eoupell,  who  suggested  that  there  was  an  absence  of  an^ 
intention  that  this  should  pass  by  the  residuary  clause.  If  that  were  really  so,  it 
would  not  make  the  slightest  difference,  for  the  statute  says  that  a  contrary  intention 
must  appear.  Suppose  a  man,  having  a  power  to  appoint  by  will,  appointed  a  sum  of 
money  to  be  laid  out  on  land  for  the  benefit  of  a  charity,  which  would  be  void  by 
Statute  of  Mortmain,  and  gave  his  residue  to  A.  B.,  it  is  dear  that  A.  B.  would 
take  the  whole  residue  including  that  sum,  although  the  testator  did  not  intend  that 
it  should  pass  to  him  under  the  residuary  gift,  for  he  clearly  intended  to  give  it  to 
charity,  and  thought  that  his  intention  wouul  take  effect,  and  that  the  residue  only, 
after  deducting  that  sum,  would  pass  to  A.  B.  It  is  a  constant  rule  that  a  residuary 
gift  includes  everything  that  is  undisposed  of,  whether  the  gift  fails  at  the  date  of  the 
will  or  by  subsequent  acts. 
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But  I  think  that  there  is,  on  the  face  of  the  codicil,  an  intention  to  deal  with  this 
fund,  for  the  testator  seems  to  doubt  whether  the  residuary  gift  affected  the  dividends 
on  it  which  were  due  at  his  decease. 

I  am  of  opinion  that  the  Petitioner  is  beneficially  entitled  to  the  whole  of  the 
£1000. 

[231]    Habt.v.  Bobkrts.    April  25,  1863. 

By  the  General  Orders  evidence  in  a  cause  is  to  close  within  eight  weeks  after  issue 
joined,  but  a  witness  who  has  made  an  affidavit  may  be  cross-examined  within  one 
month  after  such  eight  weeks.  A  Defendant  may  move  to  dismiss,  if  the  Plaintiff 
does  not  set  down  the  cause  "  within  four  weeks  after  the  evidence  closed."  Held, 
in  a  case  where  there  was  no  cross-examination,  that  the  evidence  closed  at  the  end 
of  eight  weeks,  and  not  of  twelve  weeks. 

By  the  19th  Consolidated  Order,  rule  13  (Consol.  Ord.  64),  the  evidence  on  both 
sides  shall  be  closed  within  eight  weeks  after  issue  joined  therein,  "  except  that  any 
witness  who  has  made  an  affidavit,  intended  to  be  used  by  any  party  to  such  cause  at 
the  hearing  thereof,  shall  be  subject  to  cross-examination  within  one  month  after  the 
expiration  of  such  period  of  eight  weeks." 

By  the  33d  Consolidated  Order,  rule  10,  art.  3  (Consol.  Ord.  100,  and  see  p.  65), 
a  Defendant  may  move  to  dismiss  for  want  of  prosecution,  if  the  Plaintiff  "  does  not 
Bet  down  the  cause  to  be  heard,  and  obtain  and  serve  a  subpoiiM  to  hear  judgment 
within  four  weeks  after  the  evidence  is  closed." 

What  occurred  in  the  present  case  was  this : — 

The  eight  weeks  after  issue  joined  occurred  on  the  20th  of  March ;  affidavits  had 
been  filed,  but  no  cross-examination  had  taken  place.  The  Plaintiff  not  having  set 
down  the  cause  for  hearing  or  served  a  tnibpceaa  to  hear  judgment,  the  Defendant  on 
the  22d  of  April  gave  notice  to  dismiss  for  want  of  prosecution. 

Mr.  G.  Osborne  Morgan,  in  support  of  the  motion.  "  The  time  for  closing  the 
evidence  is  not  at  the  end  of  the  period  fixed  for  cross-examination  of  witnesses,  but 
at  the  end  of  the  prior  period  now  fixed,  of  eight  weeks  from  the  time  when  issue  is 
joined."  This  was  ex-[232]-pressly  decided  by  Vice-Chancellor  Kindersley  in  Dowsm, 
r.  Solomon  (i  Drew.  647).  It  was  thought  that  he  had  taken  a  different  view  in 
Jenkyn  v.  Vaughan  (3  Week.  Rep.  151),  but  that  is  an  error,  for  in  that  case  the 
motion  to  dismiss  was  made  before  the  expiration  of  the  period  for  cross-examination, 
and  the  Vice-Chancellor  "  thought  it  monstrous  that  the  Defendant  should  dismiss 
for  want  of  prosecution,  that  time  (the  period  for  cross-examination)  not  having 
elapsed." 

Mr.  Bowcliffe,  for  the  Plaintiff.  The  time  for  moving  to  dismiss  runs  from  the 
expiration  of  the  time  allowed  for  cross-examination.  It  is  impossible  that  the 
evidence  can  properly  be  said  to  have  closed,  while  it  may  be  added  to  by  the  vivA 
voce  cross-examination  and  the  re-examination  of  the  witnesses.  That  was  distinctly 
the  view  taken  in  Jenla/n  v.  VaugJum,  where  the  Vice-Chancellor  Kindersley  said,  "  The 
Defendant,  therefore,  was  not  at  liberty  to  dismiss  for  want  of  prosecution  until  the 
expiration  of  the  four  weeks  from  the  time  when  the  first  four  weeks  should  have 
expired,  within  which  there  might  be  cross-examination  and  re-examination  of  an 
affidavit  witness  of  the  Plaintiff." 

Thb  Master  of  the  Eolls  [Sir  John  Bomilly].  I  agree  with  the  view  of  the 
Plaintiff.  I  think,  as  the  Vice-Chancellor  Kindersley  stated,  that  both  of  his  decisions 
are  reconcileable.  His  view  appears  to  have  been  that  you  cannot  move  to  dismiss 
while  there  is  a  r^ht  to  cross-examine  the  witness. 

In  this  case,  I  understand  that  it  is  not  intended  to  [233]  cross-examine  the 
witnesses,  and  it  is  therefore  clear  that  the  evidence  closed  on  the  20th  of  March,  and 
the  four  weeks  having  expired,  during  which  you  are  entitled  to  cross-examine,  I  must 
make  the  usual  order,  not  to  dismiss,  but  that  the  Plaintiff  should  undertake  to 
proceed  in  the  usual  form. 
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[233]     WiNKWOBTH  V.  WiNKWOBTH.     Jiov.  8,  1863. 

Liberty  given  to  apply  at  Chambers  in  respect  of  the  shares  of  infants  amounting  to 
^379  each,  in  an  undivided  fund. 

A  petition  was  presented  by  one  of  eleven  children  for  payment  out  of  Cburt  of 
£379,  198.  Id.,  her  one^leventh  sh&re  of  the  fund  in  Court. 

Mr.  Higgins,  for  the  Petitioner,  in  addition  to  the  order  for  payment  of  money 
out  of  Court,  asked  that  all  future  applications  on  behalf  of  the  remaining  children 
might  be  made  to  the  Judge  in  Chambers  (see  35th  Consol.  Order,  and  15  &  16  Vict, 
c  86,  8.  26),  as  the  parties  desired  to  avoid  the  expense  of  a  petition.  He  said  that 
orders  in  this  form  had  been  made  by  Vioe-Chancellor  Wood. 

The  Master  of  the  Rolls  [Sir  John  Bomilly]  doubted  whether  he  had  jurisdic- 
tion to  make  such  order,  but  he  said  that  as  such  orders  had  been  made  in  another 
branch  of  the  Court,  he  could  not  object  to  follow  them. 

Order. — "And  it  is  ordered  that  any  of  the  parties  be  at  liberty  to  apply  at 
Chambers  in  respect  of  either  the  capital  or  income  of  the  remaining  shares  of  the 
infant  Plaintiffs.^'— Reg.  Lib.  1862,  E  foL  2103. 


[234]    Proud  «.  PROtJD.(l)    iViw.  19, 1862. 

[S.  C.  32  L.  J.  Ch.  125 ;  7  L.  T.  553 ;  11  W.  R.  101.     See  Cmningkam  v.  Fooi, 

1878,  3  App.  Cas.  1002.] 

A  devise  of  real  estate,  subject  and  charged  with  legacies,  does  not  create  an  express 
trust  in  favor  of  the  legatees,  and  therefore  such  legacies  are  barred  by  the  3  &  4 
Will.  4,  a  27,  after  twenty  years,  unless  there  has  been  some  payment  or  signed 
acknowledgment. 

The  testator  John  Teasdale,  by  his  will  dated  in  1811,  devised  unto  his  nephew 
Henry  Proud  and  his  heirs  part  of  his  real  estate  at  Farlam,  subject  nevertheless  to 
the  payment  of  the  several  annuities,  legacies  and  bequests  thereinafter  given  and 
bequeathed  ;  and  after  bequeathing  certain  other  annuities  and  legacies,  the  testator 
charged  the  above  part  of  the  premises  with  payment  of  half  his  just  debts  and 
funeral  expenses,  in  case  his  personal  estate  should  fall  short,  and  with  the  payment 
of  one-half  the  mortgage  money  and  interest  then  charged  upon  the  whole  of  his 
real  property. 

And  he  gave  and  bequeathed  unto  each  and  every  of  the  children  of  his  sister 
Sarah  Proud  the  yearly  sum  of  £10  apiece,  when  and  as  they  should  severally 
attain  the  age  of  twenty-one  years,  to  be  paid  until  the  youngest  of  such  children 
as  might  be  living  should  have  attained  the  said  age,  and  then  he  gave  and  bequeathed 
to  each  of  such  children  the  sum  of  £300  in  lieu  of  the  said  annuity  or  yearly  sum. 
And  the  testator  bequeathed  all  his  personal  estate  equally  between  John  Teasdale 
and  Henry  Proud,  subject  to  the  payment  of  the  testators  just  debts  and  funeral 
expenses  and  the  probate  of  his  will ;  and  in  case  the  same  should  be  found  insufficient 
for  that  purpose,  then  the  testator  charged  all  his  real  estate  whatsoever  with  the 
payment  thereof,  and  directed  his  executors  thereinafter  named  to  raise  such  sum 
as  might  be  sufficient,  by  mortgage  or  other-[235]-wi8e  of  his  real  estate.  And  he 
appointed  Sarah  Proud  and  two  outers  executrix  and  executors  of  his  will. 

The  testator  died  in  1811,  seised  of  the  above  real  estate.  EQs  personal  estate  was 
insufficient  to  pay  bis  funeral  and  testamentary  expenses.  Sarah  Proud  alone  proved 
the  will  She  had  four  daughters,  Elizabeth,  Margaret,  Isabella  and  Anne,  and  they 
were  all  living  at  the  testator's  death. 

Henry  Proud  took  possession  of  the  estate,  and  his  mother  and  four  sisters  con- 

(1)  Ex  relatione. 
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tinned  to  reside  with  him  as  part  of  his  family,  and  they  assisted  in  the  management 
of  the  farm. 

Anne  Proud,  the  youngest  daughter,  attained  the  age  of  twenty-one  on  the  18th 
of  July  1832,  and  thereupon  the  several  legacies  became  payable. 

Isabella  Proud  continued  to  reside  with  the  family  until  about  1833,  when  she 
went  into  service  and  only  occasionally  visited  her  mother  in  the  intervals  between 
her  hirings ;  and  on  the  3d  of  August  1841  she  married  William  Little. 
Sarah  Proud  died  on  the  28th  of  October  1848,  intestate. 

Elizabeth,  Mai^aret  and  Anne  Proud  continued,  for  some  time,  to  live  with  their 
brother  aa  before,  but  in  July  1860  they  filed  this  bill,  alleging  that  an  arrangement 
had  been  made  between  them  and  their  brother  Henry  Proud  that,  in  consideration 
of  their  residing  with  and  being  maintained  by  him,  they  should  forego  not  only  the 
annuities  of  £10  severally  given  to  them,  but  also  the  interest  of  their  several  legacies 
of  £300,  and  they  [236^  asked  for  the  payment  of  their  several  legacies.  Henry 
Proud  by  his  answer  denied  the  arrangement  and  claimed  the  benefit  of  the  Statute 
of  Limitations  ;  but,  ultimately,  the  ^Raintiffs  agreed  to  accept  JC400  and  the  costs  of 
the  suit  in  satisfaction  of  their  legacies;  and  on  the  18th  of  January  1862  a  decree 
was,  by  consent,  made  for  the  sale  of  the  estate  ;  it  also  directed  inquiries  to  be  made 
whether  the  estate  was  subject  to  any  and  what  incumbrances  (other  than  the  PlaintifTs' 
charges),  and  what  was  due  and  owing  in  respect  thereof. 

Under  this  decree,  William  Little,  in  right  of  Isabella  his  wife,  claimed  the  benefit 
of  the  same  arrangement,  and  carried  in  his  claim.  On  the  SOth  of  July  1862  the 
Chief  Clerk  found  that  the  estate  was  charged  with  the  legacy  of  £300  given  to 
Little's  wife,  and  that  there  was  an  arrear  of  interest  thereon  amounting  to 
£335,  188.  4d. 

A  summons  was  then  taken  out  by  the  Defendants  to  vary  the  certificate,  and  it 
was  adjourned  into  Court. 

Mr.  M.  A.  Shee,  for  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Brodrick,  for  the  Defendant  Henry  Proud.  Ko  trust  was 
created  by  the  testator  affecting  his  real  estate,  either  for  the  payment  of  debts  or 
legacies.  The  estate  was  certainly  devised,  subject  to  their  payment;  but  this  did 
not  create  an  express  trust  within  the  3  &  4  Will.  4,  c.  27,  and  therefore  it  was  barred 
by  the  40th  section  as  a  charge  or  leptcy  ;  Jaeguet  v.  Jaegitet  (27  Beav.  332) ;  Framas 
T.  Qnmr  (5  Hare,  39) ;  Qreenaay  v.  JBromfield  (9  Hare,  201) ;  WUkimm  v.  IFilkinson 
(9  Hare,  204). 

[237]  Mr.  Rendall,  for  Mr.  and  Mrs.  Little.  The  arrangement  between  the  parties 
dearly  took  the  case  out  of  the  3  &  4  Will.  4,  o.  27.  The  estate  was  also  subject 
to  incumbrances  of  the  testator,  and  until  they  had  been  satisfied,  no  present  right 
to  the  legacies  could  arise ;  assuming  that  it  did,  the  legatee  might  have  to  file  a  bill 
to  redeem  ;  so  long,  however,  as  the  estate  was  in  the  hands  of  mortgagees  the  statute 
could  not  begin  to  run,  especially  in  a  case  where  the  devisee  took  the  estate  subject 
to  the  legacies,  and  consequently  to  a  trust  which  pledged  the  estate  for  payment ; 
Hvmi  v.  Baieman  (10  Ir.  Eq.  Rep.  360) ;  Bavetucroft  v.  Fritby  (1  ColL  C.  C.  16) ; 
Faulkner  v.  Daniel  (3  Hare,  199,  212^. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  The  right  to  receive  and  give 
a  discharge  for  the  legacy  arose  in  1832,  on  the  youngest  daughter  attaining  twenty- 
one,  that  is  a  fact  which  must  be  admitted  for  the  purpose  of  the  3  &  4  Will.  4, 
c  27.  It  is  also  clear  that  a  charge  only  was  made  upon  the  estate  for  the  pay- 
ment of  the  legacy,  and  that  no  trust  was  created  for  that  purpose.  This  was  decided 
by  me  in  Jacket  v.  Jaequet  (27  Beav.  332)  and  again  in  Diekmson  v.  Teasdak  (ante, 
p.  511).  What  is  and  what  is  not  to  be  considerea  a  trust  depends  occasionally  upon 
minute  considerations ;  but  between  a  devise  subject  to  debts  or  legacies  and  a  mere 
charge,  no  such  distinction  exists.  The  arrangement  which  is  said  to  have  taken  place 
certainly  affords  no  ground  for  giving  the  relief  asked  upon  the  present  claim ;  but 
assvming  such  an  arrangement  to  have  been  made,  yet,  after  twenty  years,  it  is  most 
ondoubtedly  barred  by  lapse  of  time. 

The  certificate  of  the  Chief  Clerk  must  be  varied. 
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[238]    Watkins  v.  Weston.    Dee.  4,  1862. 

[Affirmed,  3  De  Q.  J.  &  S.  434 ;  46  £.  B.  703 ;  32  L.  J.  Ch.  609 ;  8  L.  T.  406 ; 
11  W.  R.  408.     See  Gatenby  v.  Morgan,  1876,  1  Q.  B.  D.  692.] 

A  testator  bequeathed  leaaeholds  to  trusteea,  upon  trust  to  pay  tlie  rents  to  his 
daughter  for  her  separate  use  [without  limit],  but  in  case  she  should  die  before 
the  expiration  of  the  lease,  then  upon  trust  to  accumulate  the  rents  for  her  children. 
She  never  had  any  children.    Held,  that  she  took  the  whole  interest  in  the  leaseholds. 

The  testator  devised  his  real  and  personal  estate  to  two  trustees,  upon  trusts  which, 
as  to  three  leasehold  houses  at  Walworth,  he  declared  in  the  following  terms : — 

"  Upon  trust  to  receive  the  rents  and  profits  thereof,  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants  contained  in  the  lease  under  which  I  hold  the 
same,  ana  to  pay  the  same  unto  and  for  the  sole  and  smarate  use  cmd  benefit  of  my  daughter 
Emma,  now  the  wife  of  Thomas  Wheeler.  And  I  do  hereby  declare  that  the  same 
shall  not  be  subject  or  liable  to  the  debts,  order,  control  or  management  of  her  present 
or  any  future  husband,  and  that  her  receipts  alone  shall  be  sufficient  discharges  to  my 
executors  for  the  same ;  but  in  case  my  said  daughter  shall  depart  this  life  before 
the  expiration  of  the  lease  under  which  I  hold  the  said  premises,  then  upon  trust  to 
invest  such  rents  and  profits  in  the  public  securities  of  Great  Britain,  and  to  allow  the 
same  to  accumulate,  for  the  benefit  of  all  and  every  the  child  or  children  of  my  said 
daughter  who  shall  be  living  at  her  decease,  the  same  to  become  payable  to  them  upon 
their  attaining  their  respective  ages  of  twenty-one  years,  share  and  share  alike." 

The  testator  died  in  1850  ;  his  daughter  died  in  1861,  never  having  had  any  child. 

The  leaseholds  produced  £112  a  year,  and  would  not  expire  until  1869.  They 
were  claimed  by  the  legal  personal  representatives  of  the  daughter  on  the  one  hand, 
and  [239]  by  the  residuary  legatees  on  the  other ;  and  this  bul  was  filed  by  one  of 
the  trustees  to  have  the  rights  declared. 

Mr.  Druce,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Elay,  for  the  legal  personal  representatives  of  the  daughter, 
argued  that  there  was  an  absolute  unrestricted  gift  to  the  daughter  in  the  first 
instance,  which  was  afterwards  cut  down  merely  in  favor  of  any  children  she  might 
have,  and  this  having  failed,  that  the  first  unrestricted  bequest  to  the  daughter 
remained  unimpaired.  That  there  was  an  indefinite  gift  of  the  rents  to  the  dau^ter, 
and  no  words  which  restricted  the  bequest  to  her  for  life.  That  therefore  she  took 
the  leaseholds  absolutely,  and  that  they  passed  to  her  representatives ;  In  re  OorheHs 
Trusts  (Johns.  591) ;  Norman  v.  Kynaston  (29  Beav.  96) ;  Salmon,  v.  Salmm  (29  Beav. 
27);  NewUmd  v.  Shephard  (2  Peere  Wms.  194) :  Knight  v.  Selby  (2  Mac  &  Gor.  92; 
3  Scott  (N.  S.),  400) ;  Jackson  v.  Noble  (2  Keen,  590) ;  JFhitteU  v.  Dudin  (2  Jac  &  W. 
279). 

Mr.  Baggallay  and  Mr.  Nalder,  for  Joseph  ELay.  There  was  no  absolute  gift  to 
the  daughter,  but  only  to  the  trustees,  and  we  had  a  mere  right  to  receive  the  rents 
from  the  trustees  as  long  as  she  was  capable  of  giving  a  receipt  for  them.  Her 
personal  enjoyment  was  alone  contemplated,  and  as  there  was  a  failure  of  children, 
the  leaseholds  at  her  decease  were  undisposed  of  and  fall  into  the  residue. 

Mr.  Cotton  and  Mr.  Welford,  for  other  parties. 

[2^]  Thk  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
daughter  took  an  absolute  interest  in  the  leaseholds.  There  is  an  absolute  gift  in  the 
first  instance  to  trustees,  in  trust  to  pay  her  the  rents,  and  I  cannot  doubt  tbat  if  the 
will  had  stopped  here  she  would  have  taken  an  absolute  interest  in  the  leaseholds, 
and  that  it  would  have  been  impossible  to  say  that  any  interest  in  the  leaseholds  was 
left  undisposed  of.  If  the  testator  had  given  her  the  leaseholds  without  the  inter- 
position of  trustees :  thus,  if  he  had  said,  I  give  all  my  estate  and  interest  in  this 
property  to  my  daughter  Emma,  no  one  could  have  doubted  that  she  would  have 
taken  the  whole  interest,  and  it  is  the  same  thing  when  the  whole  is  vested  in  the 
trustees  and  the  trust  of  the  whole  is  for  her.  The  directions  which  secured  the 
property  to  her  for  her  separate  use  were  evidently  inserted  for  the  mere  purpose  of 
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excluding  the  marital  right  of  the  baabaad.  If  it  were  held  to  be  a  gift  for  life  onlv, 
the  words  "  for  life "  must  necessarily  be  introduced.  As  it  stands,  however,  tiio 
absolute  gift  is  only  to  be  out  down  in  the  event  ot  Emma  having  children,  it  was  a 
benefit  intended  exclusively  for  them.  She  had  none,  the  event,  therefore,  has  not 
happened,  and  the  gift  for  her  remains  unaffected  and  absolute,  and  the  property 
passed  to  her  legal  personal  representative. 

[241]    Be  Devonshirb.     Dee.  18,  19,  1862. 

The  Petitioner  having  refused  to  file  the  original  petition,  it  was  ordered  that  the 
Respondent  be  at  liberty  to  file  a  copy,  and  that  the  Petitioner  do  pay  the 
Beq»ndent  his  costs  of  the  application. 

Mr.  Fooks,  for  Mr.  Devonshire,  the  Bespondent  on  a  petition  heard  some  time 
ago,  moved  that  a  copy  of  the  petition  might  be  filed  in  lieu  of  the  original,  the 
Petitioner  having  refused  to  file  the  original. 

Thb  Master  of  the  Rolls  [Sir  John  Bomilly].  I  find  that  the  case  of  Andrews 
V.  Walton  (1  Myl.  &  Cr.  360),  is  precisely  in  point  and  the  order  may  be  made. 

Mr.  Fooks  then  asked  that  Mr.  Devonshire's  costs  of  the  application  might  be 
paid  by  the  Petitioner. 

The  Master  of  the  Bolls.    You  must  have  the  costs. 

Decree. — Order  that  a  copy  may  be  filed,  and  "  that  the  Petitioner,  W.  M.  M., 
do  pay  to  Mr.  Devonshire  his  costs  of  this  application  and  incident  thereto,"  to  be 
taxed,  &C.— Beg.  Lib.  1862,  A.  foL  2342. 

[2^]    IzoD  V.  IzoD.    Feb.  20,  21,  23,  1863. 

[S.  C.  9  L.  T.  191 ;  9  Jur.  (N.  S.)  1216 ;  11  W.  B.  452 ;  1  N.  B.  462.] 

Bequest  to  trustees  to  apply  the  income  or  principal  for  the  benefit  of  S.  J.,  widow, 
and  of  her  three  children,  in  such  proportions,  &c,  as  the  trustees,  in  their  absolute 
discretion,  should  think  proper ;  but  in  case  S.  J.  married  again,  her  interest  to 
cease.  The  trustees  declined  to  act.  Held,  that  the  fund  must  be  divided  equally 
between  S.  J.  and  her  three  children. 

By  her  will,  the  testatrix  bequeathed  as  follows : — 

"I  hereby  direct  William  Izod  and  Oeorge  Izod  (her  executors)  to  invest  the  sum 
of  £600  (subject  to  reduction  as  hereinafter  mentioned)  in  the  names  of  the  said 
Henry  Izod  and  of  nnr  son-in-law  Charles  Heaton,  in  the  purchase  of  Government 
stock  or  funds,  which  I  hereby  give  to  the  said  Henry  Izod  and  Charles  Heaton,  and 
die  survivor  of  them  and  the  executors  or  administrators  of  such  survivor,  upon  trust 
to  pay  and  apply  the  dividends,  interest  and  annual  income  of  the  said  Bank 
annuities,  and  also  all  or  any  portion  of  the  principal  thereof,  to  or  for  the  benefit  of 
Mrs.  Sarah  Izod,  the  widow  of  my  son  Joseph  Izod,  and  of  his  three  children  Thomas 
Izod,  William  Henry  Izod  and  Elizabeth  Maria  Izod,  in  such  manner,  shares  and 
proportions,  at  such  time  or  times,  under  such  conditions  and  for  such  purposes,  as 
they  the  said  Henry  Izod  and  Charles  Heaton,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  shall,  in  their  or  his  aWlute  and 
nncontroUed  discretion,  think  proper ;  but  if  the  said  Sarah  Izod  shall  marry  again, 
then  I  direct  that  her  interest  under  this  my  will  shall  cease  and  determine.  And  I 
hereby  declare  that  the  said  Henry  Izod  and  Charles  Heaton  shall  not  be  accountable 
to  the  said  Sarah  Izod,  or  to  any  of  the  children  of  my  said  son  Joseph  Izod,  or  to 
any  person  claiming  by,  under  or  in  trust  for  her,  them  or  any  of  them,  for  the 
manner  in  which  they  shall  exercise  the  discretionary  powers  hereby  vested  in 
them." 

[243]  The  testatrix  died  in  1856,  and  the  trustees  of  the  legacy  declined  to  act 
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Tbe  queBtion  was,  as  to  the  relative  rigbta  of  Mrs.  Iiod  and  her  three  ohUdran  in  the 
fund. 

Mr.  Hobhouae  and  Mr.  T.  A.  Boberts,  for  tbe  Plaintiff  Mrs.  Sarah  laod,  amied 
that  as  tbe  tnutees  bad  refused  to  exercise  their  discretion,  the  fund  was  divisible 
between  Mrs.  Izod  and  her  three  children ;  OrodceU  v.  CnekeU  (2  Phill.  663) ;  Pmmf 
V.  Turner  (2  Phill.  493). 

Mr.  Lloyd  and  Mr.  Prendergast,  for  the  Defendants,  argued  that  as  Mrs.  Izod's 
interest  was  to  cease  on  her  second  marriage,  it  was  impossible  to  hold  that  she  took 
an  absolute  interest  in  tbe  eorpiu ;  and  tha^  therefore,  she  bad  only  a  life  interest 

[Thb  Mastxr  of  thx  Rolls  referred  to  Brown  v.  Higgs  (4  Yes.  708 ;  6  Yes.  498, 
and  8  Yes.  561).] 

Mr.  Hobhouse,  in  reply. 

Fdt.  23.  The  Master  of  the  Bolls  [Sir  John  Romilly].  I  think  the  fond  is 
divisible  in  fourths.  I  hesitated  at  first  on  aooount  of  the  direction  that  if  Sarah  Izod 
nuuried  again  her  interest  was  to  oease  and  determine;  but  I  think  this  was  a 
discretionary  power  to  appoint  the  income  or  principal  between  four  persons  "  in  such 
manner,  shares  and  proportions "  as  the  trustees  should  in  their  discretion  think 
proper.  Under  this,  they  might  have  given  her  any  portion  of  the  capital  they 
thought  fit,  [244]  and  if  so,  I  must  hold  that  Broim  v.  Higgs  applies,  and  that  where 
this  Court  has  to  administer  a  fund,  the  distribution  of  which  is  intrusted  to  tbe 
discretion  of  one  who  refuses  to  exercise  it,  the  only  distribution  the  Court  can  make 
is  to  divide  it,  equally,(l)  between  the  objects  of  the  testatrix's  bounty,  it  being 
impossible  to  diviae  it  in  such  a  manner  as  the  donee  of  the  power  should  think  fit. 

I  must  make  a  declaration  to  that  effect. 


[214]    Tybwhitt  v.  Tyrwhttt.    Fa.  11,  23,  1863. 

[S.  C.  32  L.  J.  Ch.  553 ;  8  L.  T.  140 ;  9  Jur.  (N.  S.)  346 ;  11  W.  R  409 ; 

1  N.  R.  468.] 

Where  a  charge  on  an  estate  becomes  vested  absolutely  in  the  owner  of  the  inheritance 
of  the  estate,  the  three  tests  usually  applied  for  ascertaining  whether  the  charge 
has  merged  are : — ^First,  whether  there  has  been  an  actual  expression  of  intention 
to  that  effect ;  secondly,  whether  the  acts  done  by  the  owner  of  the  estate  are  only 
consistent  with  the  charge  being  kept  on  foot ;  and  thirdly,  whether  it  is  for  the 
interest  of  the  owner  that  the  charge  should  not  merge  in  the  inheritance. 

As  to  the  effect  of  an  expression  of  intention,  on  the  part  of  the  owner  of  the 
inheritance  of  an  estate,  as  to  the  merger  of  a  charge  thereon,  made  previous  to  his 
becoming  absolute  owner  of  the  charge. 

A  fund,  which  was  held  in  trust  for  A.  for  life,  with  remainder  to  B.  absolutely,  was 
lent  by  the  trustees  (B.  and  C.)  to  B.,  on  mortgage  of  his  fee-simple  estates.  By  the 
mortgage  deed,  the  trustees  declared  that  they  would  hold  tbe  fund,  after  the  decease 
of  A.,  for  "  B.,  his  executors,  administrators  and  assigns,  for  his  and  their  absolute 
benefit."  B.  survived  A.  and  died.  Held,  that  this  was  not  a  sufficient  indication 
of  a  contrary  intention  to  prevent  the  merger  of  the  charge  in  the  inheritance. 

The  question  in  this  case  was,  whether  a  sum  of  £4200  charged  on  fee-simple 
estates  of  Sir  Tyrwhitt  Jones  had  become  merged,  in  consequence  of  Sir  Tyrwhitt 
Jones  having  become  the  absolute  owner  of  that  sum.  It  arose  under  the  following 
circumstances : — 

In  1818  Harriet  Emma  Jones  married  Mr.  Mytton.  She  was  entitled  to  a  portion 
of  £10,000,  part  of  which  was  settled  on  her  marriage  by  a  deed  dated  tbe  20th  of 
May  1818.  By  this  deed,  the  sum  of  £9200  (part  of  the  £10,000)  was  assigned  to 
her  brother  Sir  Tyrwhitt  Jones  and  John  Arthur  Lloyd,  upon  trust  for  Harriet  [246] 
Emma  Jones  for  life,  with  remainder  to  Mr.  Mytton  for  life,  and  after  the  death  of 

(1)  Pmny  v.  Turner,  2  Phill.  493 ;  Fordyce  v.  Brulges,  2  Phill.  512 ;  Prendergast  v. 
Prendergast,  3  H.  of  L.  Cas.  223 ;  Re  WTate's  Trusts,  John.  656. 
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the  survivor,  as  to  £5000  (part  of  it)  on  certain  trusts  for  the  children  of  the  marriage  ; 
and  as  to  the  residue  (£4200),  in  case  Harriet  Emma  Jones  should  predecease 
Mr.  Mytton  (which  happened),  upon  such  trusts  as  she  should  by  deed  or  will 
appoint. 

There  was  issue  of  the  marriage  one  child  only,  viz.,  Harriet  Emma  Charlotto 
Mytton. 

Mrs.  Mytton  by  her  will  appointed  the  £4200  to  her  brother  Sir  Tyrwhitt  Jones 
absolutely,  and  she  died  in  July  1820. 

In  1827  the  £9200  was  realised  and  lent  to  Sir  Tyrwhitt  Jones  upon  a  mortgage 
of  his  fee-simple  estate  at  Atcham  in  the  county  of  Salop.  Accordingly,  by  an 
indenture  dated  the  2d  of  August  1827,  and  made  between  Sir  Tyrwhitt  Jones  of  the 
first  part,  Mr.  Mytton  of  the  second  part,  and  J.  A.  Lloyd  and  Sir  Tyrwhitt  Jones 
(as  trustees)  of  the  third  port,  Sir  Tyrwhitt  Jones  conveyed  the  estate  at  Atcham  in 
the  oonnty  of  Salop  to  J.  A.  Lloyd  and  his  heirs,  subject  to  redemption  on  payment 
by  Sir  Tyrwhitt  Jones  to  J.  A.  Lloyd  and  Sir  Tyrwhitt  Jones  of  tne  sum  of  £9200 
and  interest,  and  Sir  Tyrwhitt  Jones  covenanted  to  pay  that  sum.  By  this  deed,  it 
was  declared  that  this  sum  should  be  held  upon  the  trusts  of  the  settlement  of  1818. 
The  deed  then  recited  that  there  being  only  one  child  of  the  marriage,  doubts  had 
arisen  whether  she  was  entitled  to  the  £5000,  but  that  Sir  Tyrwhitt  Jones  was 
desirous  that  such  doubts  should  be  obviated  and  H.  E.  C.  Mytton  should  take  the 
£5000,  and  that,  for  e£fectuating  such  purpose.  Sir  Tyrwhitt  Jones  and,  at  his  request, 
J.  A.  Lloyd  had  agreed  to  nu^e  the  declaration  thereinafter  mentioned.  [216]  It 
then  witnessed  that  J.  A.  Lloyd,  at  the  request  of  Sir  Tyrwhitt  Jones,  and  also  Sir 
Tyrwhitt  Jones,  and  each  of  them,  did  thereby  agree  and  declare  that  they,  J.  A. 
Lloyd  and  Sir  Tyrwhitt  Jones,  their  executors,  administrators  and  assigns,  would 
stand  possessed  of  the  sum  of  £9200  (subject  to  the  life  interest  therein  of  John 
Mytton)  upon  and  for  the  trusts,  intents  and  purposes  following,  that  is  to  say,  as  to 
the  sum  of  £5000  part  thereof  upon  certain  trusts  for  the  benefit  of  H.  E.  C.  Mytton  ; 
"and  as  to  the  sum  of  £4200  (the  residue  of  the  said  sum  of  £9200  thereby  secured, 
after  deducting  therefrom  the  said  sum  of  £5000),  immediately  from  and  after  the 
decease  of  John  Mytton,  and  as  to  the  whole  of  the  same  sum  of  £9200  in  case  H.  £. 
C.  Mytton  should  die  under  the  age  of  twenty-one  years  and  without  having  been 
married,  and  the  interest,  dividends  and  proceeds  thereof  respectively,  t»  trust  for  Sir 
Tyndutt  Jones,  his  executors,  administrators  and  assigns,  for  his  and  their  aisolute  benefit." 

Sir  Tyrwhitt  Jones  made  his  will  in  1826,  but  in  1830  he  became  a  lunatic  and  so 
c(Hitinued  until  his  death  in  1839. 

Mr.  Mytton  predeceased  him  and  died  in  1834. 

Under  the  will  of  Sir  Tyrwhitt  Jones,  the  Plaintiff,  his  widow,  was  absolutely 
entitled  to  his  personal  estate,  and  she  was  tenant  for  life  of  his  real  estates,  subject 
(as  was  stated  in  the  will)  as  to  those  in  the  county  of  Salop,  "  to  the  charges  to 
which  they  were  then  at  present  liable,"  with  remainder  to  the  Defendant  Sir  Henry 
T.  Tyrwhitt  for  life,  with  remainder  to  the  Defendant  Harry  T.  Tyrwhitt  his  infant 
son  in  tail. 

The  £9200  still  remained  charged  upon  the  estate,  [247]  and  the  question  raised 
W  this  suit  was,  whether  £4200,  the  part  of  it  whicii  belonged  absolutely  to  Sir 
lyrwhitt  Jones,  had  sunk  into  the  inheritance  or  still  formed  part  of  his  personal 
estate.  By  this  bill,  it  was  claimed  by  his  widow  absolutely,  as  part  of  the  personal 
estate  bequeathed  to  her. 

Mr.  Kenyon  and  Mr.  Bodwell,  for  the  Plaintiff.  The  merger  of  the  charge  in  the 
ownership  in  fee  is  a  matter  of  intention,  but  if  no  intention  is  either  expressed  or 
to  be  implied,  it  depends  on  which  is  most  for  the  benefit  of  the  owner  of  the  estate ; 
fFigseU  v.  fFigseU  (2  Sim.  &  S.  364) ;  Forbes  v.  M(fatt  (18  Yes.  384).  Here  there  is 
an  expression  of  intention  contained  in  the  deed  of  1827,  whereby  Mr.  Lloyd,  "at 
the  request  of  Sir  Tyrwhitt  Jones,"  declares  that  he  will  hold  the  £4200  "  in  trust 
for  Sir  Tyrwhitt  Jones,  his  executors,  administrators  and  assigns,  for  his  and  their 
own  absolute  benefit."  The  burden  of  proof  "  is  therefore  shifted,  in  consequence  of 
this  presumption  of  an  intention  to  keep  the  charge  on  foot ; "  Ov/nier  v.  Ownter  (23 
Beav.  573).  Aeain,  the  devise  of  the  Shropshire  estate,  "  subject  to  the  charges  to 
which  it  was  then  at  present  liable,"  is  another  indication  of  intention  to  keep  the 
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«harge  on  foot ;  Swinfm  v.  Swinfen.  (29  Beav.  199) ;  Griee  v.  Sham  (10  Hare,  76).     The 
lanacy  in  1830  put  an  end  to  all  further  or  contrary  indication  of  intention. 

lllr.  Selwyn  and  Mr.  Karslake,  for  Sir  H.  T.  Tyrwhitt  and  H.  T.  TTrwhitt.  The 
teme  person  having  become  the  absolute  owner  of  the  estate  and  of  the  charge,  the 
charge  primA  fade  merged  in  the  inheritance.  Here  no  ezmession  of  intention  could 
avail  during  the  life  of  Mr.  Mytton,  for  until  his  death  Sir  Tyrwhitt  Jones  [248] 
never  became  absolute  owner  of  the  charge.  The  deed  of  1827  and  the  will  only 
«xpre8sed  the  existing  trusts  on  which  the  charge  was  held,  and  this  made  no 
variation  in  them,  or  expressed  any  intention  as  to  keeping  it  on  foot  after  the 
decease  of  the  tenant  for  life ;  it  was  executed  with  other  objects.  There  being  no 
expression  of  a  different  intention,  and  there  being  no  reason  for  saying  that  it  was 
for  the  interest  of  Sir  Tyrwhitt  Jones  to  keep  the  charge  on  foot,  it  must  be  held  to 
have  merged  in  the  inheritance ;  AtOey  t.  Muks  (1  Sim.  298,  337,  338) ;  Tyler  v.  Lakt 
(4  Sim.  351);  Pitt  v.  Ptit  (22  Beav.  294);  Hood  v.  Pmivps  (3  Beav.  513);  Swabey  v. 
Swvubey  aS  Sim.  106). 

Mr.  Tudor,  for  J.  A.  Lloyd. 

Feb.  23.  The  Mastsr  oy  the  Bolls  [Sir  John  BomiUyl  The  question  is, 
whether,  on  the  death  of  Mr.  Mytton,  the  tenant  for  life  of  this  fund,  the  J&4200 
merged  in  the  fee-simple  of  the  estate  at  Atcbam  in  the  county  of  Salop,  which  was 
vested  in  Sir  Tyrwhitt  Jones,  or  whether  the  reservation  in  the  mortgage  deed  of 
1827  of  this  fund,  "in  trust  for  Sir  Tyrwhitt  Jones,  his  executors,  administrators  and 
assigns,  for  his  and  their  absolute  benefit,"  kept  it  severed  from  the  freehold  and 
mac^  it  part  of  his  personal  estate. 

Mr.  Mytton  died  in  March  1834 ;  Sir  Tyrwhitt  Jones  survived  him  about  five 
and  a  half  years;  but  as  he  had,  in  1830,  in  consequence  of  an  accident,  become 
incapable  of  managing  himself  and  his  affairs,  no  expression  of  intention  by  him 
relative  to  this  matter  is  to  be  found  on  [248]  the  death  of  Mr.  Mytton,  or  indeed 
at  any  other  time,  except  what  is  to  be  gathered  from  the  trusts  of  the  mortgage 
deed  of  1827. 

The  rule  is  this : — Priwd  fade  the  charge  mer^s  in  the  inheritance,  but  the  pre- 
sumption may  be  rebutted  if  it  be  shewn  tOAt  the  intention  of  the  owner  of  the  charge 
was  that  it  should  not  merge.  Three  tests  are  usually  applied  for  the  purpose  of 
ascertaining  whether  the  owner  of  the  charge  intended  that  it  should  merge  in  the 
inheritance,  at  the  time  when  he  became  entitled  to  the  absolute  interest  of  the 
charge.  First,  any  actual  expression  of  that  intention ;  secondly,  where  the  form  and 
character  of  the  acts  done  are  only  consistent  with  the  keeping  the  charge  on  foot ; 
and  thirdly,  such  an  intention  may  be  presumed,  when,  though  a  total  suenoe  in  all 
other  respects  pervades  the  matter,  it  appears  that  it  is  for  the  interest  of  the  owner 
of  the  charge  that  it  should  not  merge  in  the  inheritance.  This  last  point  does  not 
assist  the  case  of  the  Plaintiff  on  the  present  occasion.  Sir  Tyrwhitt  Jones  was 
owner  in  fee-simple  of  the  land  on  which  the  X4200  was  charged,  and  in  such  oases  it 
is  the  presumption  of  law,  which  is  also  in  accordance  with  the  ordinary  custom  of 
the  world,  that  it  is  for  the  interest  of  the  owner  of  the  estate  that  the  charge  should 
not  be  kept  on  foot. 

If,  therefore,  the  presumption  of  merger  is  to  be  rebutted  in  the  present  case,  it 
must  be  by  reason  of  the  intention  of  Sir  Tyrwhitt  Jones,  expressed  or  to  be  implied 
from  the  form  of  the  transaction.  Except  from  the  form  of  the  deed  of  August  1827 
and  the  declaration  therein  contained,  no  such  intention  can  be  gathered  from  any 
words  or  acts  of  Sir  Tyrwhitt  Jones.  The  question  is  therefore  confined  to  the 
construction  and  fair  inference  to  be  drawn  from  that  deed. 

[260]  After  carefully  considering  this  case,  I  am  of  opinion  that  no  sufficient 
evidence  of  such  intention,  on  the  part  of  Sir  Tyrwhitt  Jones,  is  to  be  gathered  from 
that  deed.  In  the  first  place,  the  declaration  that  the  JC4200  should,  immediately 
after  the  death  of  Mr.  Mytton,  be  "  in  trust  for  Sir  Tyrwhitt  Jones,  his  executors, 
administrators  and  assigns,  for  his  and  their  absolute  benefit,"  is  merely  the  statement 
of  the  trust  which  already  affected  the  fund,  and  cannot  properly  be  taken  to  be  an 
expression  of  his  intention  that  the  fund  should  not  merge.  The  observation  pressed 
apon  me  that,  if  Sir  Tyrwhitt  Jones  had  intended  that  the  charge  should  merge,  he 
would  so  have  expressed  it  in  the  deed,  does  not  meet  with  my  assent.    It  might 
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well  have  happened  that  Sir  Tyn^itt  Jones  might  hare  predeceased  Mr.  Mytton,  in 
which  case  the  charge  must  necessarily  have  been  kept  on  foot,  and  the  expression  of 
an  intention  that  the  ^200  should  mer^e  could  only  have  been  properlv  applied  to 
the  case  of  Sir  Tyrwhitt  Jones  surviving  Mr.  Mytton,  and  not  to  his  dying  before 
him,  in  which  case,  in  the  event  of  intestacy,  the  land  would  necessarily  have  gone  to 
his  heir  and  the  charge  to  his  legal  personal  representatives  and  next  of  kin.  Without 
adoptineor  expressing  any  opinion  as  to  whether  the  previously-expressed  intention 
of  Sir  iVrwhitt  Jones  would  be  sufficient  to  create  a  present  merger,  this  I 
apprehend  to  be  clear : — ^That  no  previous  expression  of  sucn  intention  would  have 
any  effect^  unless  Sir  Tyrwhitt  Jones  lived  to  tne  time  when  such  two  interests  became 
united ;  in  any  other  event,  the  only  way  in  which  Sir  Tyrwhitt  Jones  could  operate 
upon  the  f  una  would  have  been  by  direct  dealing  with  the  charge  either  by  deed  or 
wilL 

If  Sir  Tyrwhitt  Jones  had  thought  specifically  to  dispose  of  this  property  by  will, 
either  in  favor  of  his  [261]  heir  or  any  other  relation,  he  might  have  done  so,  and  in 
such  case,  the  question  would  never  have  arisen,  and  I  entertain  considerable  doubts 
whether  any  expression  of  intention  of  Sir  Tyrwhitt  Jones,  previously  to  the  time  of 
the  union  of  the  interests,  could  settle  the  matter,  as  it  is  clear  that  he  could  alter  his 
intention  at  any  time  up  to  the  time  of  merger. 

Bat  what  principally  influences  my  judgment  is,  that  I  do  not  find  here  any 
expression  of  intention  that  the  charge  shall  not  merge,  but  that  it  shall  remain  in 
force.  It  most  be  the  expression  of  tne  owner  of  the  charge ;  but  is  there  any  such 
expression  herel  it  is  no  more  the  expression  of  intention  of  Sir  Tyrwhitt  Jones  than 
it  is  of  the  intention  of  Mr.  Lloyd.  They  were  both  trustees,  and  they  both,  in  the 
character  of  trustees,  declare  the  trusts  of  the  fund ;  but,  except  as  trustees,  they 
declare  nothing.  In  order  to  have  satisfied  the  contention  of  the  Plaintiff,  assuming 
that  the  declaration  of  intention  may  anticipate  the  period  when  the  charge  foils  in  (on 
which  point  I  have  already  stated  I  express  no  positive  opinion),  there  ought  to  have 
been  the  expression  of  the  intention  of  Sir  Tyrwhitt  Jones  alone,  in  his  (^racter  of 
eestvi  que  tnut,  and  not  one  made  jointly  with  Mr.  Lloyd,  in  his  character  of  trustee. 
It  is,  in  truth,  nothing  more  than  a  statement  of  the  trusts  affecting  the  fund,  and 
that  by  the  two  trustees  in  whom  the  fund  was  vested. 

If  Sir  Tyrwhitt  Jones  had  so  intended,  he  might  have  expressed  his  wish  that 
the  fond,  on  the  death  of  Mr.  Mytton,  should  go  to  his  legal  personal  representative, 
<m  the  one  hand,  or  merge  in  his  estate  in  the  other,  and  then  make  the  trusts 
accordingly  follow  that  intention.  But  in  the  absence  of  any  such  recital,  or  anv 
soch  intention  appearing  by  the  deed  other  than  by  [262]  the  trust  here  expressed, 
I  can  only  treat  it  as  a  formal  expression  by  the  trustees  of  the  trusts  on  which  they 
held  the  money.  In  this  respect,  it  differs  from  the  cases  to  which  I  have  referred 
and  which  I  have  consulted.  In  all  these,  the  declarations  of  trust  were  by  a 
stranger  and  not  merely  in  accordance  with  the  original  trusts ;  and  usually  the 
eharge  is  expressly  kept  on  foot  by  an  assignment  to  some  person  in  trust  for  the 
benefit  of  the  owner  of  the  estate,  his  executors,  administrators  and  assigns.  If,  on 
the  death  of  Mr.  Mvtton,  Sir  Tyrwhitt  Jones  had  thought  fit  to  cause  this  mortgage 
debt  of  £4200  to  oe  assigned  to  a  third  person,  "  in  trust  for  him,  his  executors, 
administrators  and  assigns,  it  would  have  kept  it  on  foot,  but  the  previous  declaration 
of  the  existing  trusts  by  two  trustees,  of  whom  he  happened  to  oe  one,  does  not,  in 
my  opinion,  prevent  the  subsequent  merger,  which  I  must  declare  accordingly. 

[262]    Be  Hattibld's  Estatb  (No.  2).    Feb.  21,  1863. 

[See  In  re  Artizans'  and  Labowrer^  Dtodlings  Improvement  Act, 
1875,  1880,  14  Ch.  D.  625.] 

Upon  an  application  by  a  tenant  for  life  to  pay  to  a  mortgagee  the  amount  of 
compensation  money  which  was  in  Court :  Held,  that  the  company  was  not  bound 
to  pay  the  mortgagee's  costs  of  appearing. 

In  this  case,  which  is  reported  ante  (See  Re  HatfieMs  Estate,  29  Beav.  370),  the 
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tenant  for  life  had,  in  1862,  entered  into  a  further  contract  with  the  Leeds  Water- 
works Company,  enabling  them  to  take  a  further  supply  of  water  from  the  river 
Wharfe,  and  for  which  the  company  was  to  pay  a  compensation  of  £6000.  This  sum 
had  been  paid  into  Court. 

This  was  a  petition  of  the  tenant  for  life,  asking  that  the  £6000  might  be  paid  to 
S.  Lushington  in  part  discharge  of  his  mortgage  on  the  estate. 

The  question  was  again  agitated  whether  the  mort-[263]-gagee'8  costs  were 
payable  by  the  company ;  8  &  9  Vict.  c.  18,  s.  80. 

Mr.  Cfurrey,  in  support  of  the  petition  ;  Be  Brooke  (30  Beav.  233). 

Mr.  Basch,  for  the  company.  The  distinction  is  now  settled.  Upon  a  petition  to 
invest,  the  company  are  liable  to  pay  a  mortgagee's  costs ;  but  on  a  petition  to  pay 
the  fund  to  the  mortgagee,  they  are  not. 

The  Master  of  the  Bolus.  The  mortgagee  cannot  have  his  costs  as  against 
the  company. 

[253]    Re  Kenneth  Mackenzie's  Settlement.    Feb.  21,  23,  1863. 

A  sum  of  £5  per  cents,  was  held  on  trust  to  pay  a  number  of  annuities  which 
originally  exactly  exhausted  the  income,  and  the  capital  was  given  over.  The 
fund  was  converted  into  £3  per  cents.,  and,  under  a  proviso,  the  annuities  abated 
in  proportion.  Afterwards,  by  the  death  of  an  annuitant,  the  income  again 
became  sufficient  to  pay  the  existing  annuities  in  full.  Held,  on  the  construction 
of  the  deed,  that  the  existing  annuitants  were  entitled  to  be  paid  in  full  their 
annuities. 

In  1817  Kenneth  Mackenzie  settled  two  sums  of  £20,000  consols  and  £16,000 
Navy  £5  per  cents.,  which  were  vested  in  trustees,  and  which  together  produced  an 
income  of  £1400  a  year,  upon  trust  for  himself  for  life,  and  afterwards,  out  of  the 
dividends,  to  pay  to  his  wife,  to  his  daughters  Mary,  Louisa,  Elizabeth,  to  the 
diildren  of  hie  son  Charles  and  to  his  son  Frederick,  life  annuities,  which  altogether 
amounted  to  the  dividends,  viz.,  £1400  a  year.  Some  of  these  annuities  were  to  be 
increased  on  the  death  of  the  widow  and  in  other  events. 

The  settlement  then  contained  the  following  proviso : — 

"  Provided  nevertheless,  that  if,  by  any  means  of  the  [264]  redemption  or  paying 
off  the  aforesaid  Bank  annuities  or  any  of  them,  or  by  means  of  any  tax  or  duty  to 
be  imposed  thereon,  or  from  any  other  cause  whatsoever,  the  dividends  or  annual 
proceeds  of  the  aforesaid  Bank  annuities  shall  not  be  sufficient  to  pay  and  satisfy  all 
the  said  annuities  or  yearly  sums  of  money  hereinbefore  directed  to  be  paid,  then 
such  said  several  annuities  or  yearly  sums  of  money  shall  abate  and  be  diminisked 
rateably  and  in  proportion  to  the  amount  of  such  deficiency." 

The  settlement  provided,  that  if  Mary  or  Louisa  left  children,  they  were 
respectively  to  have  the  capitid  producing  their  mothers'  annuities,  which,  in  default 
of  children,  was  to  "  sink  into  and  again  become  and  form  part  of  the "  £20,000 
consols  and  £16,000  £5  per  cents.  In  the  same  way  Elizabeth's  children  were  to 
have  a  provision.  And  the  children  of  the  three  children  of  Charles  and  the  children 
of  Frederick  were  to  have  the  principal  producing  their  parents'  annuities,  which,  in 
default,  was  to  sink  into  the  two  funds. 

The  settlement  then  contained  the  following  gift  over : — 

It  was  thereby  declared  "that  (subject  and  without  prejudice  to  the  several 
trusts  and  directions  thereinbefore  declu'ed  and  contained  of  and  concerning  the 
sums  of  Bank  annuities,  and  the  dividends  and  annual  proceeds  thereof,  and  to  the 
raising  and  payment  of  the  said  several  annuities  or  yearly  sums,  whilst  they  or  any 
of  them  should  be  subsisting),  the  trustees  should  stand  possessed  of  the  £20,000 
consols  and  £16,000  £6  per  cents.,  or  so  much  and  such  part  or  parts,  respectively, 
as  should  not  be  otherwise  disposed  of,  pursuant  to  the  trusts  or  directions  aforesaid, 
and  in  the  dividends  or  annual  proceeds,  or  surplus  dividends  or  annual  proceeds 
thereof,  respectively,  in  trust  for  and  for  the  benefit  of  [266]  Charles  Mackenzie  and 
Frederick  Mackenzie  for  life,  with  remainder  to  their  respective  children." 
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The  events  which  happened  were  as  follows : — The  testator  died  in  1822,  having 
survived  his  wife.  In  1822  the  JC5  per  cents,  were  reduced  to  £4  per  cents.  In  1829 
Frederick  died  without  issue.  In  1840  the  £i  per  cents,  were  reduced  to  £3,  lOs. 
per  cents.  Maty  died  in  1831,  leaving  a  son,  who  received  his  share  of  the  capital. 
In  1844  the  £3,  10s.  per  cents,  were  reduced  to  £3,  6s.  per  cents.,  and  in  1854  they 
were  forUier  reduced  to  £3  per  cents. 

Down  to  1862  the  income  had  thus  become  insufficient  to  pay  the  annuities  in 
fall,  and  thev  had  been  diminished  rateably.  In  July  1862  Louisa  died,  and  the 
income  then  became  sufficient  to  pay  the  existing  annuities. 

The  fund  having  been  paid  into  Court,  the  question  was,  whether  the  existing 
Annuitants  were  entitled  to  be  paid  their  annuities  in  full. 

Mr.  Selwyn  and  Mr.  G.  Boupell,  for  the  Petitioner,  cited  Farmer  v.  MiUs  (4  Buss. 
86)  ;  ScaU  v.  Sahnond  (1  Myl.  &  K.  363). 

Mr.  Baggallay  and  Mr.  Freeling,  for  an  annuitant,  did  not  claim  the  arrears  of 
annuity,  but  merely  the  full  amount  for  the  future. 

Mr.  Haddan,  Mr.  Waller,  Mr.  Wright,  Mr.  L.  Mackeson  and  Mr.  Rowcliffe,  for 
other  Respondents,  cited  Eark  v.  BeUmgham  (24  Beav.  447) ;  Mills  v.  Drewitt  (20 
Beav.  638). 

Mr.  Selwyn,  in  reply. 

[256]  Ths  Masteb  of  thz  Rolls  [Sir  John  Romillyl.  The  question  raised  upon 
this  settlement  is  not  whether,  in  consequence  of  the  reduction  oi  the  £5  per  cents, 
into  New  £3  per  cents,  the  annuities  which  originally  exhausted  the  whole  income 
are  to  abate  in  proportion,  but  whether,  in  consequence  of  some  of  the  annuitants 
having  died  without  children,  the  existing  annuitants  are  afterwards  to  be  again 
increased,  the  income  being  now  sufficient  to  pay  them  in  full.  This  question  depends 
solely  on  the  construction  to  be  placed  on  the  settlement. 

I  am  of  opinion  that  the  cases  which  have  been  referred  to,  which  are  undoubtedly 
good  law,  have  no  reference  to  the  circumstances  of  this  case,  under  the  peculiar 
frame  and  words  of  the  settlement.  It  is  quite  true  that  where  a  fund  is  set  apart  to 
answer  an  annuity,  and  the  capital  is  given  over  after  the  death  of  the  annuitant,  if 
the  income  become  diminished,  the  annuitant  cannot  resort  to  the  capital  to  make  up 
the  deficiency,  nor  can  he  resort  to  another  fund  set  apart  to  provide  for  another  and 
distinct  annuity.  But  I  think  that  this  is  not  the  construction  of  this  settlement. 
Here  the  testator  intended  to  provide  one  common  fund  out  of  the  income  of  which 
certain  annuities  were  to  be  paid,  and  he  provided  that  if,  by  any  means,  the 
dividends  should  not  be  sufficient  to  satisfy  all  the  annuities,  then  that  they  should 
abate  and  be  diminished,  rateably  and  in  proportion  to  the  amount  of  such  deficiency. 
Withont  that,  and  if  there  had  been  no  gift  over,  it  is  most  probable  that  the  capital 
would  have  been  liable  to  make  good  the  deficiency  of  the  annuities.  Then  there  is  a 
proviso  giving  to  the  children  of  annuitants  the  proportionate  capital  producing  their 
annuities.  The  effect  of  which  is  clearly  that  if  the  annuities  should  become  [267] 
diminished  by  reason  of  the  conversion  of  the  funds,  the  children  of  an  annuitant,  on 
his  death  during  that  period,  could  only  take  the  capital  corresponding  to  the  abated 
annuity.  But  if  such  annuitant  had  no  children,  the  part  of  capital  intended  for 
them  was  to  sink  into  and  again  become  and  form  part  of  the  £20,000  £3  per  cent 
consolidated  Bank  annuities,,  and  £16,000  Navy  £6  per  cent.  Bank  annuities,  or  one 
of  them,  and  was  to  be  applied  and  disposed  of  accordingly,  that  is,  in  the  payment 
of  the  several  annuities  mentioned ;  and  the  payment  over  of  the  residue  does  not 
take  place  until  after  that  has  been  in  full  operation  :  that  means,  shall  be  applied 
and  disposed  of  as  mentioned  in  this  settlement.  These  words,  together  with  the 
partacular  manner  in  which  the  residue  is  given  over,  in  my  opinion,  govern  the 
construction  of  this  settlement. 

Some  of  the  annuities  have  ceased,  but  I  think  that  it  is  inconsistent  with  what  I 
have  previously  read,  that  any  arrears  should  now  be  paid,  not  only  is  there  no 
direction  to  that  effect,  but,  in  truth,  there  are  no  arrears,  for  the  annuities  abated 
when  the  income  abated ;  but  there  is  a  direction  that  the  whole  of  the  subsisting 
annuities  shall  be  paid  while  the  fund  is  sufficient  for  that  purpose.  The  fund  is 
sufficient,  and  the  abatement  consequent  on  the  diminution  of  the  fund  has  ceased. 
That  is  the  only  way  in  which,  in  my  opinion,  I  can  read  this  settlement. 
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I  am  farther  confirmed  in  that  view  by  the  gift  over  of  the  residue,  which  is  only 
to  take  efi'ect,  subject  to  the  trusts  before  declared,  and  without  prejudice  to  the 
raising  and  payment  of  the  said  several  annuities  or  yearly  sums  whilst  they  or  any 
of  them  should  be  subsisting.  It  would,  in  my  opinion,  be  a  straining  of  the  words 
of  this  settlement,  to  say  that  because  an  an-[2^]-nuitant  had  been  compelled  to 
abate  and  to  receive  £250  a  year  instead  of  £300  a  year,  by  reason  of  the  reduction 
in  the  funds,  and  when  the  income  afterwards  recovered  by  the  death  of  an  annuitant 
without  children,  and  became  sufficient  to  pay  the  annuities  in  full,  that  the  gift  over 
could  take  effect  while  any  of  those  annuities  remained  unpaid.  The  gift  over  is  only 
after  payment  of  all  the  annuities  or  of  those  which  should  be  sabsiBting,  and  there 
is  one  mixed  fund  created  for  this  purpose. 

Then  the  trustees  are  to  hold  this  mixed  fund,  or  so  much  and  sach  part  or  parts 
respectively  as  should  not  be  otherwise  disposed  of,  pursuant  to  the  trusts  or  direc- 
tions aforesaid,  and  the  dividends  or  annual  proceeds  or  surplus  dividends  or  annual 
proceeds  thereof,  respectively,  in  trust  for  the  residuary  legatees.  It  is  only  the 
surplus  dividends  that  is  to  go  over.  Surplus  after  whati  Alter  payment  of  au  the 
annuities  in  full. 

The  result  is  that  there  was  a  large  fluctuating  fund,  which,  when  the  testator  died, 
was  sufficient  to  pay  the  annuities  in  full,  but  it  afterwards  ceased  to  be  sufficient  for 
that  purpose,  and  it  afterwards  recovered  and  became  sufficient  to  pay  them  in  fuIL 
I  am  of  opinion  that  the  existing  annuitants  are  now  entitled  to  receive  those 
annuities  in  full.  I  look  at  the  case  in  the  same  way  as  if,  after  the  reduction  of  the 
£6  per  cent.  Bank  annuities  by  Act  of  Parliament,  they  had  been  restored  to  £6  per 
cent,  annuities.  The  annuities  would  then  have  revived  in  full.  I  am  therefore  of 
opinion  that  no  residue  is  given  over  until  these  annuities  have  been  fully  paid,  and 
I  will  make  a  declaration  to  that  effect 


[269]    DoBSON  V.  Banks.    Feb.  23,  1863. 

The  testator  gave  all  his  real  and  personal  estate  to  trustees,  upon  trust,  except  as 
to  money  due  to  him  from  A.  E.,  to  convert  by  sale  and  invest  in  the  funds,  "  and 
pay  the  interest  thereof  unto  his  wife  "  for  life,  with  remainder  over.  Held,  that 
the  widow  was  entitled  to  the  interest  arising  from  the  debt  from  A.  £. 

As  to  all  his  real  and  personal  estate,  the  testator  gave  the  same  to  the  Defendant 
Harry  Banks  and  Alfred  Emmins,  upon  trust,  except  as  to  any  money  due  to  him 
from  the  said  Alfred  Emmins,  to  convert  the  same,  by  sale  or  disposal,  in  such  manner 
as  they  might  deem  fit,  into  money,  and  invest  the  net  produce  thereof  in  the  Parlia- 
mentary stocks  or  funds  of  Great  Britain  in  their  joint  names,  and  pay  the  interest 
thereof  unto  his  wife  Mary  Ann  Rebbeck  for  her  life,  and  upon  her  decease,  to  divide 
the  principal  or  capital  sum  unto  his  daughter-in-law,  his  three  daughters,  and  his 
son. 

The  testetor  died  in  1851. 

At  the  death  of  the  testator,  there  was  due  to  him  from  Alfred  Emmins  the 
principal  sum  of  £290  (which  had  been  advanced  by  the  testator  upon  a  mortgage  of 
certain  leasehold  property  of  Alfred  Emmins),  together  with  a  considerable  arrear  of 
interest. 

The  widow  contended  that,  according  to  the  true  construction  of  the  testator's 
will,  the  money  due  to  him  from  Alfred  Emmins  was  excepted  only  from  the  trusts 
for  conversion  and  investment,  and  not  from  the  beneficial  trusts  declared  of  his 
residuary  estate.  The  Plaintiffs,  on  the  contrary,  insisted  that  it  was  undisposed  of 
and  belonged  to  the  next  of  kin. 

Mr.  Ward,  for  the  Plaintiffs. 

[260]  Mr.  F.  Sims  Williams,  for  the  Defendants. 

Tmt  Master  of  the  Bolls  [Sir  John  Eomilly].  I  am  of  opinion  that  the 
Plaintiffs'  case  fails,  and  that  the  construction  put  upon  this  will  by  Mr.  Williams  is 
the  correct  one.    The  question  is,  whether  the  Plaintiffs  are  entitled,  as  next  of  kin 
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to  the  debt  which  was  due  from  Emmina  to  the  testator  at  his  death.  The  PlaintilSis 
eontend  that  it  is  not  disposed  of  by  the  will,  but  I  am  of  opinion  that  it  is. 

The  Court  always  leans  against  an  intestacy,  and  here  I  think  the  expressions 
used  by  the  testator  amount  to  a  gift  of  all  his  property.  He  gives  "  all  his  real  and 
personal  estate  to  his  executors."  This  is  plainly  a  gift  of  the  whole,  and  that  which 
follows  is  a  declaration  of  the  trusts  on  which  it  is  to  be  held,  namely,  to  pay  the 
interest  to  his  wife  for  life ;  but  there  is  also  a  trust  for  the  conversion  of  the  whole 
of  the  property  other  than  Emmins'  debt. 

I  think,  from  the  whole  scope  and  purpose  of  the  will,  the  testator  did  not  intend 
the  debt  to  be  given  beneficially  to  the  executors,  and  it  is  not  claimed  bv  them ; 
and  I  am  of  opinion  that  the  trust  for  the  investment  does  not  relate  to  the  debt, 
which  they  cannot  call  in  but  must  leave  as  it  was  bearing  interest ;  but  that  the 
trust  in  favor  of  the  widow  aflfects  the  whole  estate.  I  will  make  a  declaration  to  that 
effect. 


[261]    Locke  v.  PRBacorx.    Feb.  24,  26,  1863. 

Bankers  advanced  to  customers  £300  to  redeem  some  railway  stock  which  had  been 
transferred  to  another  firm  as  a  security  for  that  sum.  The  stock  was  thereupon 
transferred  in  blank  to  the  bankers.  Subsequently,  the  customers,  in  a  letter  to 
the  bankers,  stated  that  they  had  been  requested  by  their  "  principal "  to  extend 
the  term  of  the  loan  on  the  stock.  The  stock  actually  belonged  to  a  third  party, 
A.  6.  Held,  that  after  the  receipt  of  this  letter,  the  bankers  had  constructive 
notice  of  A.  B.'s  right  to  the  stock,  and  that  no  subsequent  advances  made  by  the 
bankers  to  the  customers  could  affect  the  stock. 

In  1859  the  Plaintiff  Captain  Locke  applied  to  Messrs.  Bowes  &  Bellingham, 
anctioneers,  to  lend  him  £300,  on  the  security  of  £1200  preference  X6  per  cent, 
stock  in  the  Waterford  and  Kilkennv  Bailway  Company.  This  they  agreed  to  do, 
but  they  obtained  the  money  from  their  bankers,  the  Bank  of  London,  on  the  security 
of  the  stock.  The  Plaintiff  thereupon  executed  a  legal  transfer  to  Marshall  and  Boore, 
two  of  the  officers  of  the  bank,  ana  the  certificates  were  delivered  to  them. 

In  November  1859  Messrs.  Bowes  &  Bellingham  transferred  their  banking  account 
to  Messrs.  Pi-escott  &  Co.,  who,  at  their  request,  thereupon  advanced  the  X300 
necessary  for  redeeming  the  stock.  They  paid  the  amount  to  the  Bank  of  London, 
and,  upon  a  written  authority  of  the  Plaintiff,  Marshall  and  Boore  executed  a  transfer 
of  the  preference  stock  in  blank,  that  is,  as  regaided  the  date  and  the  name  of  the 
transferee;  the  certificates  and  transfers  were  handed  over  by  Messrs.  Bowes  & 
Bellingham  to  Messrs.  Prescott,  their  bankers,  as  a  security  for  their  advance.  At 
this  time,  Messrs.  Prescott  clearly  had  no  notice  of  the  Plaintiff  having  anv  interest 
in  the  stock ;  but  subsequently,  on  the  31st  of  May  1860,  the  following  letter  was 
written  by  Messrs.  Bowes  &  Bellingham  to  Messrs.  Prescott : — 

"  We  observe  that  Saturday  next,  the  2d  proximo,  is  the  day  upon  which  the 
term  of  the  loan  upon  the  Waterford  and  Kilkenny  £6  per  cent,  preference  stock 
expires.  We  have  been  requested  by  our  prinapai  to  extend  the  term  to  the  2d  da^ 
of  September  ensuing,  [282]  which  we  have  consented  to  do.  We  beg,  therefore,  if 
convenient,  you  will  oblige  us  in  a  similar  manner." 

In  July  1860  the  partnership  between  Bowes  &  Bellingham  was  dissolved,  and 
in  the  following  year  Bowes  left  England  in  difficulties,  and  Bellingham  became 
bankrupt.  There  being  a  balance  beyond  the  £300  due  from  Messrs.  Bowes  & 
Bellingham  to  Messrs.  Prescott,  on  their  general  banking  account,  Messrs.  Prescott 
sold  the  railway  stock,  and  insisted  on  retaining  the  produce  in  repayment,  not  only 
of  the  £300,  but  also  of  their  general  balance. 

By  this  bill,  the  Plaintiff  insisted  that  Messrs.  Prescott,  at  the  time  of  the  delivery 
of  the  blank  transfer,  had  notice  of  the  Plaintiffs  title,  which,  however,  they  distinctlv 
denied.  The  Plaintiff  also  charged  that  the  transfers  in  blank,  executed  by  Marshall, 
Boore  and  the  Plaintiff,  were  void,  and  that  neither  Messrs.  Prescott  nor  the  pur- 
chaser from  them  ever  acquired  any  interest  whatever,  either  legal  or  equitable,  in 
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the  preference  stock  under  the  transfers ;  and  that  if  such  transfers  were  not  abeolutely 
void,  and  any  interest  passed  to  Messrs.  Prescott,  then  that  they  accepted  the  trans- 
fers by  way  of  mortgage  only,  and  with  full  notice  of  the  Plaintiff's  interest  in  the 
stock  as  the  mortgagor  thereoi 

The  bill  prayed  a  declaration  that  the  transfers  in  blank  and  the  sale  of  the 
stock  were  null  and  void ;  that  Messrs.  Prescott  might  account  for  the  moneys 
received,  and  that,  after  retaining  the  £300  and  interest,  they  might  pay  the  balance 
of  the  moneys  received  by  them  to  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Ward,  for  the  Plaintiff,  [263]  argued  that  the  transfer  in 
blank  was  void.  Tayler  v.  The  Great  Indian,  die.,  Cvmpany  (4  De  6.  &  J.  559); 
SMlewkUe  v.  M'Mmine  (6  Mee.  &  Wels.  200) ;  and  see  Svxm,  v.  The  North  Brituh 
Australasian,  Company  (32  L.  J.  (Exch.)  273).  And,  secondly,  that  Messrs.  Prescott 
took  with  notice  of  the  Plaintiff's  rights,  and  could  only  claim  to  the  extent  of  the 
mortgage  which  he  had  authorized  and  made. 

Mr.  Southgate  and  Mr.  Wolstenholme,  for  the  Defendants  Messrs.  Prescott,  con- 
tended that  the  transfer  in  blank  was  in  accordance  with  the  usual  course  of  dealing 
with  bankers  and  others,  and  that  the  Plaintiff,  who  executed  it,  was  estopped  from 
contending  that  it  was  invalid.  They  pressed  strongly  on  the  Court  the  alarming 
result  of  questioning  a  custom  of  dealing  amongst  mercantile  men  and  bankers,  which 
was  universally  prevalent  in  the  city,  and  that  to  almost  an  unlimited  ezten  t.  That 
if  the  transfer  were  really  void,  still  the  stock  would  remain  vested  in  Marshall  and 
Boore  as  trustees  for  Messrs.  Prescott.  Secondly,  they  argued  that  Messrs.  Prescott 
dealt  only  with  their  customers,  and  had  no  notice  of  the  Plaintiff's  title,  and  there- 
fore that,  by  contract  and  the  usual  course  of  dealing,  they  had  a  charge  for  their 
general  balance. 

The  Master  of  thk  Rolls  [Sir  John  Bomilly].  Nothing  that  I  may  say  in  this 
case  will,  in  the  slightest  degree,  affect  the  power  of  bankers,  in  the  City  of  London, 
safely  to  advance  money  upon  the  security  of  stock  or  shares  deposited  with  them 
by  anyone,  where  the  banker  has  not  notice  or  reasonable  cause  to  [264]  believe  that 
the  stock  or  shares  belong  to  another,  or  that  that  other  person  has  merely  pledged 
them  to  him  who  proposes  to  pledge  them  with  the  bank. 

But  the  power  so  expressed  does  not  exouerato  Messrs.  Prescott  &  Co.  from 
liability  in  this  case.  And  upon  the  evidence,  I  am  of  opinion  that  they  are  not 
entitled  to  any  claim  upon  the  preference  stock  beyond  the  amount  advanced  by 
them  upon  the  transfer  of  the  securities. 

The  facts  of  the  case  are  not  material  so  far  as  relate  to  the  advances  by  the  Bank 
of  London,  who  it  appears  advanced  £300  upon  the  security  of  £1200  preference 
stock,  and  this  security  was  transferred  to  Messrs.  Prescott  &  Co.,  when  they,  at  the 
request  of  Messrs.  Bowes  &  Bellingham,  advanced  £300  for  the  purpose  of  paying 
off  the  Bank  of  London.  I  see  no  trace  of  Messrs.  Prescott  having  had,  at  that  time, 
any  evidence  or  notice  given  to  them,  so  as  to' make  them  think  that  this  stock 
belonged  to  the  Plaintiff  or  that  he  was  interested  therein.  If  the  matter  had  rested 
there,  I  should  have  held  them  entitled,  as  against  Messrs.  Bowes  &  Bellingham,  to 
hold  the  stock  as  a  security  for  the  amount  of  the  balance  due  to  them.  {Brandao  v. 
Bamett,  12  CI.  &  Fin.  787.) 

But  the  difficulty  I  have,  which  I  think  is  insuperable,  is  this : — As  soon  as  they 
received  distinct  notice  that  the  stock  belonged  to  another  person,  and  in  my  opinion 
it  is  immaterial  when  that  was  done,  the  stock  can  then  only  be  a  security  for  the 
balance  due  to  them  at  that  period.  They  had  no  right,  after  they  had  received 
notice  of  that  fact,  to  advance  any  further  money  to  Bowes  &  [266]  Bellingham  on 
the  security  of  that  stock,  which  they  knew  belonged  to  another  person,  or  to  hold 
it  as  a  security  for  the  general  balance  due  to  them  from  Messrs.  Bowes  &  Bellingham. 
The  stock  will  always  be  a  security  for  the  amount  first  advanced  upon  it,  and  there 
will  be  a  specific  lien  for  that  sum,  but  beyond  tbat^  I  am  of  opinion  they  are 
not  entitled. 

I  find  that  on  the  30th  of  May  1860  Messrs.  Bowes  &  Bellingham  wrote 
Messrs.  Prescott,  G-roto  &  Co.  this  letter.     [See  ante,  p.  261.] 

Here,  therefore,  is  a  distinct  notice  that  there  was  a  "principal "  who  had  advanced 
that  stock  to  or  deposited  it  with   Messrs.   Bowes  &   Bellingham,  and  it  is  not 
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ambigaona,  for  it  refers  to  "  the  loan  apon  the  Waterford  and  Kilkenny  £6  per  oeot. 
prefarenoe  stock,"  which  was  the  ^SCK)  advanced  upon  the  £1200  stock,  and  they 
say  "we  have  been  requested  by  our  principal  to  extend  the  term,"  pointing  out 
therefore  that  there  vras  a  principal  who  had  advanced  that  stock  to  Bowes  & 
BeUinghana. 

My  omnion  is  that,  after  that  period,  Messrs.  Prescott  were  not  entitled  to 
consider  that  stock  as  a  security  for  anything  more  than  the  £300  advanced  upon 
it,  and  that  they  could  not,  after  that  notice,  hold  it  as  a  security  for  any  floating 
balance. 

It  appears  that,  at  this  time,  nothing  was  due  beyond  that  amount ;  though,  at 
a  Bubaequent  period,  about  £200  was  due  to  them  from  Bowes  &  Bellingham  on  the 
balance  of  their  account,  and  they  have  taken  the  whole  of  this  stock  as  a  security 
for  that  balance.    This,  in  my  opinion,  they  were  not  entitled  to  do. 

[266]  The  result  is,  that  the  prayer  of  the  bill  must  be  complied  with.  The 
Defendants  must  account  for  the  proceeds  of  the  stock  after  deducting  the  £300  and 
interest  which  was  due  upon  it 

[266]    Catton  v.  Wyld.    Fa.  26,  1863. 

[See  Davenport  v.  Rykmde,  1865,  L.  B.  1  Eq.  306 ;  Bttts  v.  NeiUm,  1868, 
L.  R.  3  Ch.  441 ;  Serrao  v.  Nod,  1885,  15  Q.  B.  D.  553.] 

In  a  case  for  an  injunction,  which,  from  circumstances  arising  after  the  bill  was  filed, 
could  not  be  granted,  the  Court,  under  Sir  H.  Cairns'  Act  (21  &  22  Vict.  c.  27, 
8.  2)  awarded  damages,  though  not  specifically  prayed  for  by  the  bill. 

The  Plaintiff  was  lessee  of  No.  10  Charing  Cross,  and  the  Defendant  was  tenaut 
of  Ae  adjoining  house,  No.  11. 

The  Defencunt  was  desirous  of  rebuilding  his  premises,  and  of  pulling  down  the 
wall  which  separated  the  Defendant's  from  the  PlaintifiTs  premises.  Accordingly,  the 
Defendant,  on  the  27th  of  November  1861,  served  the  Plaintiff  with  a  notice,  under 
the  Metropolitan  Building  Act  (18  &  19  Vict.  c.  122,  s.  85),  that,  after  the  lapse 
of  three  months,  he  intended  to  pull  down  and  rebuild  the  wall  and  the  chimney 
shafts,  &&,  &c. 

The  Defendant,  before  the  expiration  of  the  three  months,  and  after  being  warned 
not  to  interfere  with  the  wall,  commenced  pulling  it  down.  On  the  1 2th  of  February 
1862  the  Plaintiff  filed  his  bill  against  the  Defendant,  praying  as  follows : — 

"  1.  That  the  Defendant  might  be  restrained  from  pulling  down  the  wall  on  the 
south  side  of  the  messuage  and  premises  No.  10  Charing  Cross,  and  from  committing 
any  further  damage  or  destruction  thereto,  and  from  trespassing  thereon,  and  on  any 
other  part  of  the  messuage  and  premises  No.  10  Charing  Cross  aforesaid. 
"  2.  That  the  Defendant  might  pay  the  oost«  of  this  suit. 

[267]  "  3.  That  the  Plaintiff  might  have  such  further  or  other  relief  as  the  nature 
of  his  case  shall  require." 

After  the  institution  of  the  suit,  the  wall  was  built  up,  by  arrangement  between 
the  parties,  and  the  cause  having  subsequently  been  brought  on, 

Mr.  Selwyn  and  Mr.  Cottrell,  for  the  Plaintiff,  asked  for  a  reference  as  to  damages, 
under  Sir  Hugh  Cairns'  Act  (21  &  22  Vict.  c.  27,  s.  2),  and  that  the  Defendant  might 
pay  the  costs  of  the  suit.  They  cited  fFedmore  v.  The  Mayor  of  Bristd  (11  W.  R.  136). 
Mr.  Lloyd,  jun.,  for  the  Defendant,  argued  that  no  rdief  could  now  be  given,  and 
as  to  the  Defendant  paying  damages,  that  they  were  not  prayed  by  the  bill,  and  could 
not  therefore  be  recovered  in  this  suit. 

Thk  Mastbb  of  thb  Rolls  [Sir  John  Romilly].  I  am  prevented  going  into  the 
merits  of  the  case,  but  the  course  I  must  take  is  obvious.  The  Plaintiff  prays  an 
injunction  to  restrain  the  Defendant  pulling  down  a  wall,  but  by  arrangement  it  has 
since  been  built  up ;  therefore  an  injunction  is  out  of  the  question,  for  nobody  now 
thinks  c4  pulling  the  wall  down.  It  remains,  therefore,  for  the  Court  to  adjudicate 
on  two  things — first,  whether  the  costs  are  to  be  paid  by  the  Defendant,  and  secondly, 
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wheiiher  the  Plaintiff  is  entitled  to  any  other  relief.  The  Defendant  has  been  in  the 
wrong  from  the  beginning.  He  ought  not  to  hare  pulled  down  the  wall  He  must 
therefore  pay  the  costs  of  the  suit. 

With  respect  to  damages,  Sir  Hugh  Cairns'  Act  (21  &  22  Vict  c.  27,  s.  2)  [268} 
says  that  the  Court  shall  have  jurisdiction  to  gire  damages  in  cases  of  this  descriptioD. 
Formerly,  the  Court  used  to  make  the  decree  without  prejudice  to  any  action  which 
might  be  brought  at  law.  This  was  a  very  inconvenient  course  to  adopt,  bat  now 
the  Court  deals  with  the  whole  matter.  I  concur  with  Vice-chancellor  Stuart,  that 
the  words  of  the  Act  do  not  require  that  damages  should  be  speciiicallv  prayed.  The 
bill  prays  for  such  further  or  other  relief  as  the  nature  of  the  ease  shall  require.  This 
includes  the  relief  which,  under  the  altered  circumstances,  the  Plaintiff  is  entitled  to, 
and  which  spring  out  of  what  he  was  entitled  to  when  the  bill  was  filed.  It  may  be, 
that  in  ascertaining  the  amount  of  damages  the  evidence  now  excluded  may  be  used 
in  mitigation  of  damages. 

I  must  make  a  decree  to  ascertain  what  damages  the  Plaintiff  has  sustained  by 
reason  of  the  Defendant  having  pulled  down  the  wall  of  No.  10  Chuing  Cross,  and 
the  Plaintiff  must  have  bis  costs  of  suit  up  to  this  time.  Beserve  further  considera- 
tion and  subsequent  costs. 

[268]    MossE  r.  8alt.(1)    Nov.  6,  10,  1863. 

[S.  C.  32  L.  J.  Ch.  756.     See  Goslings  v.  Blake,  1888,  22  Q.  B.  D.  156. 
Followed,  Stetoart  v.  Stewart,  1891,  27  L.  R  Ir.  351.] 

When  the  accounts  between  banker  and  customer  have  been  carried  on  for  a  series  of 
years  on  a  particular  principle,  the  Court  will  assume  there  is  an  agreement  to  that 
effect ;  but  acquiescence  in  it  does  not  amount  to  a  settlement  of  account. 

When  a  mortgage  is  given  by  a  customer  to  his  bankers  for  a  fixed  sum,  and  not  for 
the  running  l»lance,  the  banker  cannot  include  that  sum  in  the  banking  account 
and  charge  compound  interest  on  it. 

Bankers  had  a  mortgage  and  a  banking  account  with  their  customer :  Held,  that  in 
ascertaining  the  amount  due  between  them,  the  accounts  must,  in  the  first  instance, 
be  taken  separately  and  on  different  principles. 

Though  in  dealings  between  merchants,  in  discounting  bills  and  the  like,  and  in  loans 
made  for  short  periods,  the  income  tax  is  not  deducted,  yet,  in  a  mortgage  trans- 
action, the  mortgagor  is  entitled  to  deduct  it. 

The  Defendants,  Messrs.  Salt  &  Co.,  were  the  Plaintiff's  bankers,  and  he,  being 
indebted  to  them  on  an  account  stated,  executed  a  mortgage  to  them  of  some  property, 
which  was  dated  the  5th  of  November  1846,  for  securing  the  payment,  at  the  end  of 
six  months,  of  the  sum  of  ^2678,  8s.  Id.  and  interest  at  £5  per  cent.  In  1853 
Messrs.  Salt  obtained  a  transfer  to  them  of  a  prior  mortgage  for  XI 600. 

Messrs.  Salt  made  a  further  advance  of  £1059  to  the  Plaintiff,  and  in  March  1853 
obtained  an  additional  security.  They  continued  to  act  as  bankers  for  the  Plaintiff  and 
received  moneys  on  their  securities.  The  bill  stated  that  they  sent  to  the  Plaintiff 
accounts,  sometimes  yearly  and  sometimes  for  shorter  periods.  These  accounts  treated 
the  mortgage  debts  as  sums  due  to  the  bankers  on  overdrawn  accounts,  and  after 
setting  off  the  annual  income  and  other  moneys  received  by  them  against  the  mortgage 
debts  and  disbursements  on  the  other  side,  they  charged  interest  on  the  balance  and 
added  that  interest  to  the  principal  in  the  succ^ing  account.  It  also  alleged  that 
the  Defendants  never  allowed  income  tax  on  their  charge  for  interest  on  their  debt, 
though  it  had  been  deducted  from  the  several  sources  of  income.  That  the  income  of 
the  property  [270]  mortgaged  was  sufficient  to  keep  down  the  interest,  and  to  satisfy 
all  other  payments  in  respect  of  the  principal,  and  that  it  left  a  balance  which  the 
bankers  impounded  and  applied  in  reduction  of  their  debt. 

That  the  account  between  them  had  always  been  an  open  and  running  account,  and 
that  from  the  last  account  rendered  it  appeared  that  the  Defendants  claimed  a  balance 

(1)  Bx  relatione. 
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of  £3040, 128.  5d.,  but  that  it  would  have  been  much  smaller,  if  proper  allowances  bad 
been  made. 

The  Plaintiff  prayed  that  proper  accounts  might  be  taken  of  the  mortgages  and  of 
the  moneys  received  on  account  of  the  property  comprised  in  the  securities,  and  that 
the  Plaintiff  might  be  allowed  the  income  tax  charged  against  him.  It  asked  a 
declaration  that,  after  the  Ist  January  1853,  the  Defendants  were  only  entitled  to 
charge  interest  on  the  principal  sum  for  the  time  being  at  the  rate  of  £i  perj  cent, 
only.  It  was  also  asked  that  the  accounts  might  be  taken  as  between  debtor  and 
creditor,  on  the  footing  of  mortgage  transactions,  and  a  declaration  that  the  Defendants 
were  not  entitled  to  compound  interest. 

The  Defendants  said  that  the  Plaintiff  opened  a  banking  account  with  them, 
without  any  special  agreement  as  to  terms,  and  that  it  was  opened  and  throughout 
carried  on  according  to  the  usual  recognized  mercantile  custom  adopted  in  dealings 
between  London  bankers  and  their  customers. 

They  then  stated,  in  substance,  that  the  custom  was,  when  a  customer  overdrew 
his  account,  that  the  bankers  charged  interest  due  from  him  from  day  to  day,  and 
when  making  the  periodical  rests  in  the  accounts,  thenceforth  [271]  to  turn  such 
interest  into  principal  and  carry  it  forward  as  principal  cairying  interest.  That 
another  part  of  such  custom  was,  to  send  a  pass-book  to  the  customer,  which  became 
and  was  deemed  and  taken  to  be,  according  to  the  custom,  a  stated  and  settled 
account,  unless  objected  to  within  a  reasonable  time. 

That  such  custom  of  bankers  had  been  adopted  and  acted  on  in  their  dealings  with 
Mr.  Mosse,  and  that  they,  throughout^  on  the  faith  and  reliance  thereof,  made  advances 
and  payments  to  and  for  him  and  on  his  account,  and  abstained  from  compelling  him 
to  pay,  and  gave  him  time  for  repayment  of  the  debt,  from  time  to  time,  due  from 
him  on  their  dealings.  That  in  1845  they,  as  bankers,  advanced  Mr.  Mosse  £2150 
to  pay  for  railway  shares,  upon  a  written  promise  to  repay  it  in  one  month,  that  this 
iulb  led  to  his  overdrawing  his  account ;  that  further  sums  had  since  been  paid  to  his 
order,  which  increased  the  debt,  and  that,  in  making  up  his  account  at  the  end  of  the 
year,  they  charged,  according  to  the  custom,  interest  on  the  daily  overdrawn  balances, 
and  made  the  accustomed  annual  rest  in  his  account,  and  that  they  stated,  at  the  foot, 
in  one  sum,  the  amount  due  from  him  for  principal  and  interest,  as  the  sum  or  balance 
standing  to  his  debit,  on  or  as  on  the  last  day  of  the  year  1846,  and  that  they  sent  a 
copy  of  such  account  to  Mr.  Moose  on  the  6th  January  1846. 

That  a  similar  account  was  made  out,  immediately  previous  to  the  securities  given 
for  the  sum  of  £2678,  Ss.  Id.,  without  any  objection  having  been,  at  any  time,  made 
to  them  and  that  the  securities  of  the  5th  November  1846  and  the  29th  December 
1847  proceeded  on  the  footing  of  such  accounts,  and  contained  a  covenant  to  pay  not 
only  interest  at  £5  per  cent.,  but  also  the  premiums  on  the  policies. 

[272]  They  also  said  that  the  moneys  comprised  in  the  securities  were  not  loans 
Dpon  mortgage,  but  advances  made  by  them,  in  a  course  of  business  between  banker 
and  customer,  to  be  dealt  with  according  to  the  custom  between  banker  and  customer. 
The  Defendants  then  said  that  the  accounts  were  bankers'  accounts  between  them 
and  Mr.  Mosse,  that  they  were  sent  in  yearly,  and  occasionally  at  shorter  periods,  but 
always  once  a  year,  without  any  objection  being  made  to  them,  and  that  they  were 
always  in  the  usual  form  according  to  the  custom  of  bankers  with  their  customers, 
and  that  the  moneys  for  which  they  had  security  were  treated  as  sums  due  on  an 
overdrawn  account,  and  that  the  Plaintiff  was  charged  with  interest,  computed  on  the 
balances  as  overdrawn  and  due,  from  time  to  time,  on  his  banking  account.  And  they 
labmitted  that  such  a  course  of  dealing  was  proper  and  that  the  accounts  so  settled 
prior  to  1 859  were  settled  accounts. 

They  also  said  that  it  was  the  custom  of  bankers  not  to  make  any  deductions  or 
allowance  in  the  customers'  accounts  for  income  tax,  in  respect  of  interest  on  over- 
drawn accounts  of  customers ;  that  it  would  add  to  the  labour  and  embarrassment  of 
hankers  in  their  business;  that  the  customer  was  not  damnified  in  the  end,  as,  if 
otherwise,  the  business  with  the  customer  would  be  arranged  to  meet  the  objection, 
and  the  Government  was  not  damnified,  as  the  banker,  in  his  return  of  profits,  paid 
the  income  tax  on  the  interest  he  charged  against  the  customer.  They  further  said 
that  the  retention  of  the  accounts  by  Mr.  Mosse  prevented  this  objection  from  being 
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now  made ;  that  the  income  of  the  Plaintiff  (same  into  their  hands  as  bankers ;  that 
the  Plaintiff  had  a  drawing  account  which  was  more  [273]  frequently  overdrawn  than 
otherwise ;  that  the  annual  income  of  the  property  in  the  securities  was  not  sufficient 
to  keep  down  the  interest  on  the  money  advanced  and  satisfy  the  other  pajrments  to 
which  it  was  liable.  That  the  Plaintiffs  were  justified  in  charging  the  bank  rate  d 
Interest  on  the  overdrawn  banking  account,  and  that  thev  were  not  bound  to  apply 
any  small  temporary  balance  in  discharge  of  their  debt^  and  if  they  were  to  be  treated 
as  mortgagees,  they  were  not  bound  to  take  their  debt  in  driblets.  They  claimed  the 
benefit  of  the  customary  mode  of  dealing  between  banker  and  customer. 

The  cause  came  on  upon  a  motion  for  a  decree. 

Mr.  Selwyn  and  Mr.  Loudon,  for  the  Plaintiffs. 

Mr.  Lloyd  and  Mr.  Pole,  for  Messrs.  Salt 

The  oases  cited  were  Lord  Clcmearty  v.  Latouehe  (1  Ball  &  Beat.  428) ;  Bufford  v. 
Bishcp  (5  Buss.  346) ;  Henniker  v.  fFigg  (4  Q.  B.  Bep.  792) ;  and  see  £aU  v.  Bobitu 
(ante,  p.  73) ;  Crosskill  v.  Bower  (ante,  p.  86) ;  Boddam  v.  ByUy  (1  Bro.  C.  C.  239 ;  2  Bra 
C.  C.  2,  and  4  Bro.  P.  C.  561) ;  Fergusson  v.  Fyffe  (8  CI.  &  Fin.  121). 

Mr.  Selwyn,  in  reply. 

The  Mastkr  of  the  Bolls  [Sir  John  Bomilly].  It  is  necessary,  in  all  these 
cases,  to  distinguish  between  what  is  a  banking  account,  as  between  banker  and 
customer,  and  what  is  an  account  as  between  mortgagor  and  mortgagee.  There  can 
be  no  question  [274]  thaftwhen  a  banker  and  customer  carry  on  a  banking  account 
for  a  series  of  years,  upon  a  certain  specified  system,  then  (assuming  it  to  contain 
nothing  illegal)  the  Court  will  assume  that  there  is  an  agreement  between  the 
customer  and  the  banker,  and  that  the  account  shall  be  kept  upon  that  principle.  In 
Lard  Clancarty  v.  Latouehe  (1  Ball  &  B.  428)  it  is  distinctly  stated  that  acquiescence 
does  not  amount  to  a  settlement  of  account,  though  it  regulates  the  principle  on 
which  the  accounts  shall  be  taken.  Where  it  is  simply  a  banker's  account,  it 
amounts  to  an  agreement  as  to  the  mode  in  which  that  account  should  be  kept,  but 
it  does  not  at  all  amount  to  a  settlement  of  account ;  after  it,  the  customer  would 
be  at  liberty  to  dispute  and  contest  the  items  though  not  the  principle  upon  which  the 
bank  account  is  kept.  Is  this  then  a  question  as  to  the  mode  of  keeping  the  banking 
account  or  is  it  a  question  between  the  mortgagor  and  the  mortgagee  1  My  opinion 
is  that  this  mortgage  is  not  a  security  for  the  balance  of  a  banker's  account ;  to  come 
to  that  conclusion  I  must  alter  the  deed,  which  I  cannot  do,  but  it  is  a  security  for 
the  sum  of  J&2678,  8s.  Id.,  which  was  the  balance  of  an  account  settled  down  to  the 
Ist  of  October  1846.  It  is  quite  immaterial  what  was  due  before,  as  both  parties 
agreed  upon  the  amount  then  due,  and  they  have  executed  a  deed  upon  that  basis, 
and  the  proof  is  that  Messrs.  Salt  treat  it  as  a  sum  secured  by  the  deed,  on  which 
interest  was  to  be  paid. 

The  mode  in  which  they  have  kept  the  subsequent  account  is  therefore  one  that 
cannot  be  sustained.  Not  only,  by  the  deed,  is  it  expressly  stated  that  the  whole 
property  shall  be  redeemable  on  the  5th  of  May  following,  if  the  principal  and 
interest  up  to  that  time  is  paid,  [276],  but  in  f.oct,  in  keeping  the  accounts,  Messrs. 
Salt  charge  interest  upon  that  mortgage  sum  on  the  1st  of  January  following,  in 
making  up  the  balance  of  their  banking  account.  So  that,  on  the  5th  of  May, 
although  the  amount  would  be  very  small,  yet  it  is  clear  that  interest  would  be 
charged  as  due  on  the  Ist  of  January,  although  by  the  deed  it  was  not  payable 
until  the  6th  of  May,  and  there  would  be  interest  running  upon  that  interest  until 
the  following  year. 

I  am  of  opinion  that  none  of  these  deeds  are  a  security  for  the  balances  of  the 
banking  account  which  may  become  due  from  time  to  time,  but  they  are  all  securities 
for  a  fixed  and  definite  sum.  In  the  absence  then  of  express  contract,  it  is  not  open 
to  the  Defendants  to  charge  compound  interest  upon  them,  and  they  cannot,  in 
keeping  these  accounts,  charge  the  interest  due  upon  a  particular  day,  and  then  say 
that  interest  runs  upon  that  interest  from  time  to  time,  bringing  it  all  into  one 
general  banking  account.  That  would  be  to  contradict  a  deed  under  their  hand  and 
seal,  which  expressly  states  that  this  property  is  given  as  a  security  for  a  fixed  sum, 
and  not  as  a  security  for  the  balances  due  on  a  running  account. 

The  consequence  is  that  I  must  first  eliminate  from  the  accounts  to  be  taken 
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betvMn  the  Ptaintiffs  and  the  t)efendanta  the  tbtal  ainoant  of  that  mortgage  debt 
and  the  interest  upon  it,  and  I  shall  treat  that  mortgage  debt  as  a  fixed  sQin,  with 
a  oertain  airear  of  interest  due  upon  it  (I  was  informed  it  was  between  £1600  and 
JS1700),  and  aooordingly,  I  shall  calculate  the  amount  due  for  principal,  interest  and 
the  costs  relating  to  the  mortgage.  In  so  doing,  I  shall  certainly  not  allow  the 
retention  by  the  mortgagee  of  any  sum  of  money  in  respect  of  income  tax ;  it  is  said 
to  be  a  small  sum,  [276]  £60  or  £70  for  the  whole  period,  but  iar  that  period  I  shall 
deduct  the  amount  of  the  income  tax  from  the  interest :  I  entertain  no  hesitation  or 
doubt  upon  that  subject.  It  is  very  true  that  in  dealings  between  merchants,  such 
as  in  the  discounting  of  bills  and  the  like,  and  on  loans  made  for  short  periods, 
the  income  tax  is  not  deducted;  but  it  is  equally  clear  that  in  the  mode  of 
taking  the  accounts  (whatever  it  may  be)  in  the  City  of  London,  and  the  mode 
of  taking  the  accounts  in  Chancery,  in  all  cases  of  mortgagor  and  mortgagee,  when 
the  Court  has  once  arrived  at  the  conclusion  that  it  is  a  case  of  mortgagor  and 
mortgagee,  the  mortgagor  is  entitled  to  deduct  the  income  tax  from  the  interest 
paid  to  the  mortgagee,  which  he  necessarily  has  paid  on  the  property  mortgaged, 
either  in  the  shape  of  deduction  from  his  rents,  or  from  his  dividends  pnor  to 
that  period,  and,  accordingly,  this  is  so  provided  by  the  Act.  (5  &  6  Vict,  c,  35, 
8.  60,  No.  4,  rule  10.) 

Upon  what  principle  then  is  the  account  to  be  taken)  There  is  an  account 
between  the  parties  on  the  mortgage,  and  looking  at  the  cheques  which  were  handed 
up  to  me  there  is  also  a  banking  account  Assuming  that  to  be  so,  I  ought  to  take 
the  banking  account  separately  and  distinctly  from  the  mortgage  account.  I  must 
take  the  mortgage  account  as  an  item  by  itself ;  there  will  be  a  sum  of  £2678,  8s.  Id., 
and  interest  upon  it,  less  the  amount  of  the  income  tax ;  that  is  one  item.  There 
are  also  the  dealings  and  transactions  between  the  same  periods  to  be  taken  upon  the 
principle  of  a  banking  account,  and  with  interest  on  rests,  according  as  the  custom 
of  merchants  might  apply,  but  upon  that,  I  should  require  evidence  to  shew  what  the 
account  was  when  it  was  taken  in  that  form. 

[277]  As  far  as  I  can  judge  from  looking  at  the  accounts,  I  should  be  of  opinion 
that^  in  taking  the  account  in  that  form,  there  would  be  a  balance  due  to  the  Plaintifir 
nearly  up  to  the  end  of  1863  and  the  beginning  of  1854 ;  then  a  balance  against 
him  to  an  amount  of  something  like  £16M  to  £2000  for  the  five  following  years, 
and  then  a  balance  a^n  in  his  favour.  It  is  not  material  for  my  purpose  whether 
I  am  right  or  wrong  m  that  view,  but  this  would  be  the  way  in  which  the  account 
would  be  taken,  and  what  was  due  on  the  balance  of  that  account  would  be 
added  to  or  set  off  against  the  amount  of  principal  and  interest  due  on  the 
mortgage  debt 

It  is  clear  that,  in  this  state  of  the  case,  I  cannot  treat  this  as  a  mere  mortgage 
suit  for  redemption,  as  I  thought  at  one  time  that  I  must;  but  I  am  clear  there  were 
dealings  and  transactions  between  these  parties  other  than  and  distinct  from  the 
mortgage :  I  cannot  treat  it  as  a  simple  mortgage  account.  I  must  reserve 
further  consideration,  and  I  must  necessarily  reserve  the  costs  until  the  hearing  on 
farther  consideration.  I  must,  however,  take  the  whole  of  that  account,  and  it  will 
be  open  to  the  parties,  in  Chambers,  to  give  any  evidence  respecting  the  custom  of 
merchants  or  the  custom  of  bankers  in  regard  to  the  mode  in  which  this  particular 
account  ought  to  be  taken,  assuming  the  whole  of  the  mortgage  transactions 
to  be  eliminated  and  taken  out  of  it  There  will  be  a  balance  on  the  mortgage 
account  due  to  the  Defendants.  That  there  will  be  a  balance  due  to  the  Plaintiff 
on  the  other  account  is  obvious,  this  will  have  to  be  set  off  against  the  other; 
should  there  be  any  disputed  items,  they  must  be  gone  into  upon  taking  the 
account.  

The  cases  which  have  been  referred  to  lead  to  the  1^781  same  conclusion.  Not 
only  in  Lord  Clancarty  v.  Lattmehe  (1  Ball  &  B.  428),  but  in  Rvfford  y.  Bishop  (5  Russ. 
S46),  the  Court  expressly  stated  that  when  a  deed  was  given  to  secure  the  balance  of 
a  bankers'  account,  as  it  might  vary  from  time  to  time,  the  account  would  then  be 
taken  on  that  basis ;  but  not  if  it  were  a  mere  mortgage  security.  In  HmnUcer  v. 
fTigg  (4  Q.  B.  792),  the  security  was  a  bond  which  was  silent  on  the  subject  of 
accounts,  it  expressed  no  purpose  further  than  that  it  was  to  secure  a  certain  sum,  and 
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there  the  Court  was  of  opinion,  upon  the  dealings  of  the  parties,  that  the  bond 
given  to  secure  the  balances  of  the  aooount  as  they  might  arise  from  time  to  tinM. 
All  these  cases  concur  as  to  the  principle  on  which  the  account  sho^d  be  tdcen. 

I  must,  therefore,  take  an  account  of  what  is  due  for  principal,  interest  and  ooeta 
on  the  several  mortage  securities,  and  I  must  also  take  an  aooount  of  all  other 
dealings  and  transactions  between  the  Plaintiffs  and  Defendants,  and  in  taking  sooh 
accounts  I  must  ascertain  what,  if  anything,  is  due  on  acconnt  of  Mr.  fiowker's  ImII 
of  costs,  then  ascertain  the  balance  due  on  each  of  such  accounts  and  set  off  the  one 
against  the  other.    Beserve  further  consideration  and  costs. 

[279]    Habt  v.  Tbibb  (No.  4).    Jan.  17,  1863. 

[S.  C.  on  appeal,  iDe  O.  J.  &  S.  418 ;  46  K  B.  166.] 

A  testator  bequeathed  a  legacy  to  his  widow,  "to  be  used  for  her  own  and  the 
children's  benefit,  as  she  shall  in  her  judgment  and  conscience  think  fit,  being 
convinced  that  it  will  be  disposed  of  conscientiously  and  properly  by  her  for  the 
purposes  mentioned,  recommending  her  not  to  diminish  the  principal.  The  widow 
appointed  the  capital  between  the  children  very  unequally.  The  Court  (one  child 
opposing)  refused  to  part  with  the  fund  or  to  declare  the  right  during  the  life  of 
the  widow. 

The  testator,  by  his  fifth  codicil,  bequeathed  to  his  wife  Maria  JC4000  "to  be  used 
for  her  own  and  the  children's  benefit  as  she  shall,  in  her  judgment  and  conscience,  think 
fit,  being  convinced  that  it  will  be  disposed  of  conscientiously  and  properly  by  her  for 
the  purposes  mentioned,  at  the  same  time  recommending  her  not  to  diminish  the 
^ndpdl,  but  to  vest  it  in  Grovemment  or  freehold  securities." 

The  testator  died  on  the  12th  of  October  1851. 

The  Court  on  a  former  occasion  (16  Beav.  510)  had  decided  that  "  the  children" 
referred  to  in  this  fifth  codicil  were  Emily,  who  was  the  testator's  daughter  by  his 
wife  Maria,  and  Frederick  who  was  not. 

The  Court,  on  a  subsequent  occasion  (18  Beav.  219),  said,  "This,  in  substance,  is 
a  gift  to  her  for  life,  to  be  employed  in  such  a  manner  as  she  shall  think  fit  for  the 
benefit  of  herself  and  the  children,  fairly  and  honestly  exercising  that  discretion,  and 
subject  to  that,  the  children  take  an  interest  in  the  capital.  Accordingly,  what  I 
propose  to  do  is,  to  direct  that  this  sum  shall  be  invested,  and  that  the  dividends  shall 
be  paid  to  her  from  time  to  time,  with  liberty  to  apply,  and  then  if  it  shall  turn  out 
that  any  one  of  the  children  is  really  neglected,  and  that  she  ought,  according  to  the 
directions  contained  in  the  will,  properly  to  do  something  for  the  oenefit  of  that  child, 
[280]  an  application  may  be  made  to  me  and  I  shall  know  how  to  deal  with  it.  At 
all  events,  there  will  be  liberty  to  apply  during  the  life  of  the  widow  or  after  her 
death,  but  I  am  of  opinion  that,  in  the  meantime,  the  interest  arising  from  the  fund 
must  be  paid  to  her,  to  be  disposed  of  by  her,  as  she  in  her  judgment  and  conscience 
thinks  best  for  the  benefit  of  herself  and  the  children." 

The  widow  married  again  and  appointed  £500  after  her  decease  to  Frederick 
(who  was  not  her  child),  and  the  remaining  £3500  to  her  own  daughter  Emily. 

On  a  subsequent  occasion  (19  Beav.  149),  the  Court  directed  £30  a  year  to  be 
allowed  for  Frederick  B.  Hart's  maintenance. 

The  two  children  having  now  attained  twenty-one,  a  petition  was  presented  for 
payment  of  the  £3500  out  of  Court. 

Mr.  Hobhouse  and  Mr.  Cookson,  in  support  of  the  petition.  The  widow  claims  a 
power  of  exclusive  appointment  by  deed  or  will.  It  is  put  at  her  "  disposal "  as  she 
shall  think  fit.  As  in  Crockett  v.  Crockett  (2  Phil.  561),  she  is  "  either  a  trustee  with  a 
large  discretion  as  to  the  application  of  the  fund,  or  she  has  a  power  in  favor  of  her 
children,  subject  to  a  life-estate  in  herself."  In  Ward  v.  Grey  (26  Beav.  494),  a  gift 
to  a  lady  and  her  family  or  children  was  held  to  give  her  a  life  interest,  with  a  power 
to  appoint  to  the  children.  [The  Master  of  the  Bolls.  I  do  not  know  how  I 
arrived  at  that  conclusion.     1  doubt  whether  she  has  any  power  of  appointment 
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except  [2811  br  will.]  If  she  has  power  by  will  dbe  baa  power  by  deed ;  Bwrrell  r. 
SvfTdiTAmbl.  660). 

)lr.  R  White  uid  Mr.  T.  E.  Lloyd,  eontrdt,  for  Frederick,  opposed  the  application. 
They  aaid  that  the  case  had  been  decided  on  a  former  occasion,  Hart  v.  Tribe 
{18  Beav.  215),  and  that,  by  the  order  then  made,  the  fund  was  carried  over  and  the 
diridends  were  ordered  to  be  paid  to  the  widow  for  life  with  liberty  to  apply  at  her 
death.  They  areued  that  the  discretionary  trust  could  not  be  destroyed;  they 
contested  the  vahdity  of  the  appointment,  and  submitted  that  this  application  was 
therefore  premature.  They  cited  Pride  v.  Foolcs  (2  Beav.  430) ;  Lmgmore  v.  Eleum 
(2  Yo.  &  C.  (C.  C.)  363);  Shoveltm  y.  ShooeUm  (ante,  p.  143);  Barnes  v.  Gramt 
(26L.J.(CL)92). 

Mr.  Miartindale,  for  John  Dyke  die  husband. 

Mr.  Hobhouse,  in  rei^y. 

Jviy  19.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  have  looked  at 
the  cases  on  the  subject,  and  consider  they  are  not  in  a  satisfactory  state,  and  that 
most  be  admitted.  In  the  view  I  take,  I  think  that  the  meaning  of  the  testator  was 
this:  That  this  lady  should  have  no  power  to  dispose  of  any  part  of  the  capital 
during  her  life,  and  that  the  words  "  recommending  her  not  to  diminish  the  principal " 
have  a  controlling  effect  and  prohibit  her  dealing  with  it ;  but  the  interest  must  be 
used  for  her  own  and  the  children's  benefit  honA  fide  [2ffi!]  during  her  lifetime.  I 
shall  not  express  any  opinion  as  to  whether  she  has  power  to  appoint  the  fund 
between  tiiem,  or  whether  it  is  to  be  divided  between  them  equally.  I  am  of  opinion 
it  is  premature  to  express  any  opinion  on  the  subject,  and  I  cannot  therefore  allow 
any  part  of  the  capital  of  the  fund  to  be  taken  out  of  Court. 

SSSSZ\    Nesbixto.  Berbidge.    Butleb  v.  Berridoe.    Jcm.  28,  29,  1863. 

[S.  C.  on  appeal,  4  De  6.  J.  &  S.  45 ;  46  £.  B.  831 ;  9  L.  T.  588 ; 
10  Jur.  (N.  S.)  53 ;  12  W.  E.  283 ;  3  N.  R.  53.] 

A.  K  sold  to  C.  D.  a  life  interest  in  possession  (subject  to  a  mortgage  for  £800)  and 
a  reversionary  interest  in  two  sums  of  money.  The  price  paid  for  the  whole  was 
£75,  and  within  a  month  C.  D.  sold  it  for  £125  to  £.  F.,  who  within  three  months 
afterwards  sold  it  to  Qt.  H.  for  £550.  The  value  of  the  property  in  possession 
(free  from  the  mortgage)  was  £1331,  and  of  the  property  in  reversion  £312.  The 
purchase  was  set  aside  as  against  O.  H.  (who  was  held  to  have  notice),  on  the 
ground  of  its  being  a  purchase  of  a  reversion  at  an  undervalue. 

General  Nesbitt  by  his  will,  dated  in  1844,  appointed  Mr.  Blake  and  Mr. 
Blacklock  "  trustees  to  the  undermentioned  property,  to  be  held  by  them  in  trust  for 
his  son.  Bay  Nesbitt."  He  proceeds  thus : — "  My  son  is  to  receive,  by  quarterly 
instalments,  £90  per  annum,  until  he  becomes  thirty-five  years  of  age,  and  from 
thence  £100  per  annum  till  he  is  forty  years  of  age,  and  from  thence  £150  per  annum 
till  he  is  forty-five  years  of  age,  and  from  thence  £200  per  annum  till  he  is  fifty  years 
of  age,  and  on  his  arrival  at  the  age  of  sixty  he  is  to  receive  the  whole  of  the 
interest  arising  from  my  property.  I  make  this  arrangement  in  consequence  of  his 
propensity  to  extravu;ance,  and  to  prevent  his  falling  into  debt  and  ruin.  ,  .  . 
Shcnild  he  die  before  his  brothers  the  property  is  then  to  be  divided  between  them," 
&c  "A  part  of  my  property  is  in  India  stock,  which,  at  my  death,  is  to  be  sold  out 
and  placed  in  their  joint  names  in  the  £3  per  cent,  consols,  together  with  any  other 
property  I  mi^  die  possessed  [283]  of.  I  nave  also  some  reversionary  property  due 
to  me  on  the  death  of  Mrs.  Sambrooke  and  Samuel  Wooley :  from  the  former  (who  is 
forty-seven  years  of  age),  £1666,  and  from  the  latter  (now  forty-eight  years  of  age), 
£700,"  &c.,  &c.  "Should  my  son  Bay  marry  and  have  children,  my  property  is 
then,  at  his  death,  to  be  divided  amongst  them.  But  in  default  of  his  childiren  it  is 
to  go  to  his  brothers." 

The  testator  died  in  1844,  and  his  will  was  proved  by  his  widow  and  sole 
ezecutriz.    She  got  in  the  personal  estate,  and  thereout  purchased  the   sum  of 
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£Sii1S,  48.  bonsola,  in  the  names  of  the  t#o  tnutees ;  bat  the  two  ferersionuy  earns 
still  remained  outstanding. 

At  the  testator's  death  his  son  (the  Plaintiff)  Was  between  thirty-foHr  and  thirty- 
five  years  of  age.  In  1854  and  185S  he  effected  policies  in  the  Clerical,  &c.,  Society 
for  £700,  and  in  the  Medical,  &c.,  Society  for  £200.  By  indentures  of  the  1st  of 
January  and  the  19th  of  November  1855  be  assigned  his  interest  in  the  £3978,  48., 
together  with  the  two  policies,  to  Miss  Jackson,  by  way  of  mortgage  for  securing 
£800,  and  he  covenanted  to  keep  up  the  policies. 

The  Plaintiff  afterwards  got  into  embarrassed  circumstances.  He  was  introduced 
to  Mr.  Daniel,  a  solicitor,  who  undertook  to  obtain  a  loan  for  him.  Mr.  Daniel 
introduced  him  to  Simon  Abraham  Kisch,  his  articled  clerk,  who  made  him  small 
advances,  and  ultimately,  on  the  10th  of  December  1856,  Kisch  agreed  to  purchase 
from  the  Plaintiff  his  interest  in  the  annuity  of  £113,  13s.  6d.  (subject  to  the 
mortgages  to  Miss  Jackson)  and  his  expectant  interest  in  the  two  reversions,  together 
with  his  interest  in  the  two  policies,  for  the  sum  of  £75. 

[284]  Two  months  afterwards  Kisch  sold  the  property  to  Mr.  Bunyard  for  £125, 
and  by  a  deed,  dated  the  7th  of  January  1857,  in  consideration  of  £75  paid  to  the 
Plaintiff  by  Bunyard,  and  of  £50  paid  by  him  to  Kisch,  the  Plaintiff  and  Kisch 
assigned  the  property  to  Bunyard. 

Bunyard  allowed  the  two  policies  of  £800  and  £200  to  drop,  and  on  the  5tb  of 
January  1859  he  effected  a  policy  in  the  Anchor  Company,  on  the  Plaintiff's  life,  for 
£1200,  which  Miss  Jackson  agreed  to  accept  in  lieu  of  the  two  other  policies. 

Afterwards  Miss  Sogers  (now  Mrs.  Berridge)  purchased  the  annoity,  the 
reversionary  interest  and  the  new  policy  (subject  to  the  mortgage)  for  £550,  and  the 
same  were  conveyed  to  her  by  Bunyard,  by  an  indenture  dated  the  21st  of  March 
1857,  and  she  thereby  covenanted  to  pay  Miss  Jackson's  mortgage. 

Miss  Rogers  afterwards  paid  off  Miss  Jackson's  mortgage  and  obtained  a  transfer 
of  the  secunty  and  of  the  pdicy  for  £1200. 

The  testator's  son  filea  this  bill  in  1860  to  set  aside  the  purchase  as  against  all 
parties.  The  bill  was  amended  several  times ;  but  ultimately  the  Defendants  were 
Berridge  and  wife,  Kisch,  Bunyard  and  Cave  (who  had  negociated  the  purchase  from 
Bunyard,  and  had  received  one-half  the  profit).  Nesbitt's  bill  did  not  claim  the 
policy  of  £1200. 

In  September  1861  the  Plaintiff  died,  and  the  amount  due  on  the  policy  was 
received,  after  which  the  executor  of  the  original  Plaintiff  filed  a  supplemental  bill 
claiming  the  produce  of  the  policy  for  £1200. 

pMS]  The  two  causes  now  came  on  for  hearing. 

The  Defendants  gave  no  evidence  as  to  the  vuue ;  but  the  Plaintiff  produced  the 
affidavit  of  Mr,  Browne,  the  actuary  of  an  insurance  company,  who  valued  the  annuity 
from  the  £3978  consols  at  £1331,  and  the  reversionary  interest  in  the  £1666  and 
£700  at  £312. 

Mr.  Lloyd  and  Mr.  Birkbeck,  for  the  Plaintiff.  A  substantial  part  of  the  property 
purchased  was  a  reversionary  interest,  and  therefore  the  purchaser  is  bound  to  shew 
that  he  gave  full  value  for  it ;  Edwards  v.  Burt  (2  De  G.  M.  &  G.  66) ;  Bramiey  v. 
Smith  (26  Beav.  644).  Far  from  doing  so  it  is  shewn  that  the  purchase  was  made  at 
a  gross  undervalue,  even  if  the  whole  purchase-money  be  attributed  to  the  reversionary 
interest.    The  purchase,  therefore,  cannot  stand. 

Secondly,  the  purchase  was  made  by  Kisch,  a  clerk  of  the  Plaintiff's  solicitor,  who 
stood  in  such  a  fiduciary  relation  towards  the  vendor  as  to  preclude  his  purchasing; 
Ex  parte  James  (8  Ves.  345) ;  Hobday  v.  Peters  (28  Beav.  349) ;  and  the  transaction 
was  tainted  with  fraud. 

Thirdly,  the  purchasers  from  Kisch  had  notice  either  absolute  or  constructive,  and, 
as  purchasers  of  a  chose  in  action,  they  took  only  the  interest  of  their  assignors  and 
stood  in  their  place ;  Cockell  r.  Taylor  (15  Beav.  118) ;  Parker  v.  Clarke  (30  Beav.  64). 
They  were  bound  to  make  due  inquiries ;  Mangles  v.  Dixon  (3  H.  of  L.  Cas.  702) ;  and 
are  affected  with  the  notice  which  they  would  certainly  have  received  if  they  bad 
made  due  inquiries. 

[286]  Mr.  Hobhouse  and  Mr.  Dickinson,  for  Mr.  and  Mrs.  Berridge.  This  was 
substantially  a  purchase  of  a  life  interest  in  possession,  and  nothing  was  aver  received 
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from  Hie  reversionaiy  life  interest  which  failed  upon  the  death  of  Mr.  Nesbitt.  This 
is  not  such  an  interest  as  oomes  within  the  doctrine  applicable  to  purchases  of 
reversionarj  interests ;  fFardk  r.  Garter  (7  Sim.  490),  and  see  The  Earl  of  Portmcre  v. 
Tojdor  (4  Sim.  182).  Secondly,  Daniel  was  not  the  Plaintiff's  solicitor,  but  his  real 
adviser  was  a  Mr.  Daly.  Thirdly,  these  Defendants  are  purchasers  of  this  property 
for  valuable  consideration  without  notice. 

Mr.  Jessell  and  Mr.  Hardinge,  for  Kisch,  argued  that  he  had  improperly  been 
made  a  party.  That  the  bill  was  demurrable  as  to  him,  but  that  the  charges  of  fraud  had 
rendered  it  necessary  for  him  to  answer  the  bill  and  to  displace  them ;  Le  TexUr  v. 
ne  Margravine  of  Anspach  (15  Yes.  164);  Bowles  v.  Stewart  {\  Sch.  &  Lef.  227); 
Manhaa  v.  Sladden  (7  Hare,  441). 

Mr.  J.  W.  De  L.  Oiffiurd,  for  Bunyard. 
Mr.  Martin,  for  Cave. 
Mr.  Lloyd,  in  reply. 

Ths  Master  of  thb  Bolu  [Sir  John  Itomilly].  I  am  of  opinion  that  this  trans- 
action is  really  a  purchase  of  a  reversionary  interest,  and  that  it  cannot  stand.  It  is 
true  that  it  is  a  purchase  of  a  reversionary  interest  mixed  up  with  the  purchase  of 
something  else  [2B7]  in  possession,  but  it  is  a  distinct  purchase  of  Nesbitt's  reversionary 
interest  in  two  sums,  one  of  jei666,  another  of  jS700,  one  expectant  on  the  decease  of 
Mr.  Sambrooke  and  the  other  of  Samuel  Woolley.  It  is  true,  also,  that  it  was  a 
purchase  of  a  life  interest  only  in  these  sums ;  but  it  would  be  a  new  doctrine  to  me 
to  hold  that  the  rule  as  to  purchases  of  reversions  is  not  equally  applicable  to  the 
purchase  of  a  reversionary  life  interest  as  to  the  reversion  of  the  capital  sum.  I 
apprehend  that  it  is  the  duty  of  a  purchaser  of  a  reversionary  life  interest  in  a  fund 
to  shew  that  he  gave  the  full  value  for  it,  that  is,  the  burden  of  proof  is  on  such 
purchaser.  It  is  unnecessary  to  go  into  the  question  of  whether  this  Court  would 
set  aside  a  deed  partially  and  not  wholly,  that  question  does  not  arise  where  the 
purchase-money  is  not  apportioned  between  the  reversion  and  the  annuity  in  possession, 
but  consists  of  one  gross  sum  paid  for  the  whole. 

The  question  which  I  have  therefore  to  consider  is,  whether  £75  was  a  full  and 
adequate  sum  for  the  purchase,  and  the  burden  of  proof  being  on  the  Defendants,  they 
have  gone  into  no  evidence  on  the  subject.  But  there  is  the  evidence  of  Mr.  Brown, 
who  values  the  reversion  alone  at  £312.  It  is  true  that  the  reversion  has  produced 
nothing,  because  Mr.  Nesbitt,  although  eleven  or  twelve  years  younger  than  the  tenants 
for  life  in  possession,  died  before  them.  But  subsequent  events  cannot  substantially 
affect  the  case ;  the  Court  must  look  at  the  value  at  the  time  of  the  purchase,  and  I 
have  only  to  consider  the  value  at  that  time. 

My  experience  in  all  cases  of  experts,  surveyors  and  actuaries  certainly  is  that 
they  always,  and  probably  unavoidably,  give  the  evidence  favourably  to  the  parties 
[288]  who  employ  them,  and  therefore  I  must  assume  that  Mr.  Brown's  is  a  high 
valuation.  But  I  have  the  strongest  possible  proof,  in  this  case,  that  the  property  was 
sold  at  an  undervalue,  for  a  few  days  after  Mr.  Kisch  gets  an  advance  of  £50  on  bis 
bargain,  which  was  £75.  It  is  true  that  £50  is  not  a  large  sum,  but  relative  to  the 
price  given  it  is  a  considerable  increase,  being  two-thirds  of  the  price.  I  have  also 
the  fact  that  Mrs.  Berridge  was  induced  to  give  £550  for  the  very  same  thing  within 
the  space  of  three  months  afterwards ;  whether  she  did  or  did  not  give  much  more 
than  it  was  worth  is  another  question  which  I  do  not  now  go  into ;  nevertheless  I 
must  admit,  from  the  whole  of  the  evidence  before  me,  that  she  gave  a  very  high  price 
for  it.  But  it  is  obvious  it  was  worth  more  than  £75,  and  there  is  no  possible  mode 
of  treating  it,  by  which  it  does  not  appear  to  be  worth  more,  nay,  much  more  than 
the  £75  given  for  it.  Miss  Bogers,  I  allow,  knew  very  little  about  the  law  relating 
to  transactions  of  this  kind ;  but  tgnoraniki  legit  nemiMm  exeusat  is  a  maxim  of  law 
essential  to  the  due  administration  of  justice.  She  had  her  solicitor  and  counsel  to 
advise  her,  and  she  must  be  bound.  She  knew  from  the  deed,  of  the  10th  of  December 
1866  that  the  Plaintiff  had  sold  this  reversion  and  the  annuity  for  £75,  that  Mr. 
Bnnyard  had  given  £125  for  it  on  the  7th  of  January  1857,  and  that  she  herself  was 
about  to  give  £550  in  the  month  of  March  following.  It  is  obvious  that  this  was 
distinct  notice  that  it  had  been  sold  at  an  undervalue,  the  value  being  what  it  would 
fetch  in  the  market     This  lady  thought  that  its  value  was  £550  and  she  was  willing 
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to  give  that  sam  for  it.  She  was  bound  to  know  what  the  law  waa,  and  that  the 
agreement  for  the  assignment  by  the  Plaintiff  was  worth  nothing  except  as  a  security 
for  the  money  sdvanced.  The  result  is  that  she  botight  this  i»t>pert7  with  her  eyea 
[289]  open,  Imowing  that  an  inadequate  price  had  been  originally  given  for  it,  and 
therefore  she  can  only  hold  it  as  a  security. 

If  the  matter  rested  there  I  should  follow  the  case  of  Fader  r.  Boberts  (29  Beav. 
467),  and  give  no  costs  on  either  side  ;  but  considering  the  offer  before  soit^  which 
was  refused,  I  think  that  the  costs  up  to  the  hearing  must  follow  the  event.  The 
Defendants,  Berridge  and  wife,  must  pay  the  costs  of  this  suit  up  to  and  including 
the  hearing ;  but  they  must  have  their  costs  of  the  suit,  as  far  as  such  costs  have  been 
increased  by  making  Kiscfa,  Bunyard  and  Cave  parties. 

His  Honor  next  considered  the  case  of  Kisch,  Bunyard  and  Cave,  and  he  held  that 
the  bill  must  be  dismissed  as  against  them,  but  without  costs. 

The  supplemental  bill  appears  to  me  to  be  wholly  unnecessary,  and  I  think  it 
must  be  dismissed  with  costs  against  all  the  Defendants. 

Note. — Another  important  question  was,  whether  the  Plaintiff  was  entitled  to  the 
produce  of  the  policy  for  £1200.  The  Master  of  the  Rolls  thought  that  die  righta 
were  correlative,  and  that  a  person  could  have  no  right  to  the  produce  of  a  policy  who 
was  under  no  obligation  to  pay  the  premiums.  Upon  appewi,  the  Lord  Chancellor 
(Lord  Westbury)  took  a  different  view  of  the  case,  as  to  tiaa  point.    See  10  Jur.  53. 

[290]    DowNBS  V.  JxNNiHGS.    Feb.  11,  12,  March  17,  1863. 
[S.  C.  32  L.  J.  Ch.  643 ;  8  L.  T.  341 ;  9  Jur.  (N.  S.)  1264;  11  W.  R  522.] 

A  settlement,  made  by  a  woman  pending  an  engagement  and  seven  weeks  before  her 

marriage,  without  the  knowledge  of  her  intended  husband,  and  in  favor  of  persons 

for  whom  she  was  under  no  le^  or  mond  tie  to  provide,  was  set  aside  as  a  fraud 

on  the  husband's  marital  right. 
A  delay  of  two  years  and  a  half  after  knowledge  in  taking  proceedings  to  set  aside  a 

deed  as  a  fraud  on  the  marital  rights,  held  not  sufficient  to  deprive  the  husband  of 

his  right  to  relief. 
Assuming  that  in  Hunt  v.  Matthews  (1  Vern.  408)  the  settlement  was  made  after  the 

treaty  for  marriage,  it  is  difficult  to  reconcile  it  with  Lord  Thurlow's  observations 

in  Strathmore  v.  Bmoes  (1  Ves.  jun.  28). 

This  suit  was  instituted  by  Mr.  Downes  to  set  aside  a  deed  executed  by  his  wife 
shortly  before  her  marriage  with  the  Plaintiff,  on  the  ground  that  it  waa  a  fraud  on 
his  marital  rights. 

The  facts  were  these: — In  June  1849  Thomas  Bygrave,  by  his  will,  gave  an 
annuity  of  £70  to  Fanny  Marshall,  the  widow  of  an  acu}pted  son,  for  her  separate 
use  for  life,  without  power  of  anticipation,  with  a  proviso,  by  which  the  testator 
reduced  the  annuity  to  £40,  in  case  Fanny  Marshall  should  marry  during  the  life  of 
the  testator's  wife. 

The  testator  died  in  1852. 

Fanny  Marshall  and  the  Plaintiff  had  previouslv  become  attached  to  each  other, 
but,  as  their  means  were  not  large,  they  determined  to  live  together  as  husband  and 
wife,  and  to  delay  the  solemnization  of  their  marriage  until  alter  the  death  of  Mrs. 
Bygrave,  the  testator's  widow. 

The  widow  died  on  the  26th  October  1857. 

For  upwards  of  a  year  and  a  half  the  Plaintiff  and  Mrs.  Marshall  did  not  think 
fit  to  marry,  and  during  the  greater  part  of  that  time  they  lived  apart.  However,  on 
the  8th  of  May  1859  their  marriage  was  solemnized.  [291]  Previously  to  this 
marriage  Mrs.  Marshall  was  possessed  of  a  leasehold  house  in  Bloomsbury  Square, 
having,  in  the  month  of  March  1859,  seventy-seven  years  and  four  months  unexpired. 
The  ground  rent  was  £34  per  annum,  and  the  improved  rent,  in  March  1859,  was 
£140  per  annum :  leaving  a  net  rent  of  £106  per  annum. 
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On  the  22d  of  March  1869  (about  seven  weeka  before  her  marru^e),  Mrs.  Marshall 
executed  a  settlement  of  this  house,  which  was  to  the  following  e^t : — By  it,  Mrs. 
Marshall  assigned  the  premises,  with  the  appurtenances,  for  the  residue  of  the  lease, 
to  the  Defendants,  Mr.  Jennings  (her  son-in-law)  and  Mr.  Wheatly  (her  brother), 
their  executors,  administrators  and  assigns,  in  trust  to  pay  the  ground  rent,  keep  the 
premises  in  repair  and  insured  against  fire,  and  observe  the  covenants  in  the  lease, 
and  subject  thereto,  to  pay  the  surplus  rents  to  Mrs.  Marshall  for  her  life,  for  her 
separate  use,  without  powers  of  anticipation ;  and  after  her  decease,  to  pay  £20  per 
annum  to  Mrs.  Wheatly  (the  mother  of  Mrs.  Marshall) ;  then  to  pay  an  annuity  of 
X50  per  annum  for  the  maintenance  and  education  of  Jane  Marshall  (the  putative 
daughter  of  Mrs.  Marshall  and  the  Plaintiff) ;  to  be  increased  to  £70  per  annum  on 
the  decease  of  Mrs.  Wheatly,  and  on  her  attaining  twenty-one  or  marrying,  for  her 
sole  and  separate  use,  without  power  of  anticipation,  with  a  power  to  her  to  appoint 
it  by  will ;  and  after  this  to  pay  and  apply  the  residue  of  the  rents  of  the  house 
towards  the  maintenance  and  education  of  the  son  of  Mr.  Jennings  by  Kezia  his  wife 
(who  was  the  daughter  of  Mrs.  Marshall),  notwithstanding  his  fauher  should  be  of  full 
ability  to  maintain  and  educate  him ;  and  if  the  son  died  under  twenty-one,  then  in 
trust  for  all  and  every  other  the  children  of  Mrs.  Jennings,  to  vest  absolutely  in  the 
sons  at  twenty-one,  [292]  And  the  daughters  at  twenty-one  or  marriage,  with  power 
to  the  trustees  to  apply  tne  surplus  rents,  during  their  minority,  for  their  maintenance 
and  education,  notwithstanding  their  father  should  be  of  ability  to  maintain  and 
educate  them.  And  in  case  there  should  be  no  child  of  Mrs.  Jennings  who  should 
attain  a  vested  interest,  then  (together  with  the  annuity  of  £70)  for  Jane  Marshall, 
and  in  case  that  annuity  or  any  portion  of  it  should  fail,  then  in  trust  for  Mrs. 
Jennings,  for  her  absolute  use  and  benefit.  But  if  she  should  be  dead,  then  in  trust 
to  sell  the  premises  and  to  divide  the  proceeds  equally  among  the  seven  brothers  and 
stBters  of  Mrs.  Marshall,  by  name. 

The  Court  was  of  opinion,  on  the  evidence,  that  the  Plaintiff'  was  ignorant,  until 
after  his  marriage,  of  the  fact  that  any  such  settlement  had  been  executed ;  he  knew 
itt  however,  in  August  1859.  This  bill  waa  tiled  in  January  1862  against  Mrs. 
Downes  and  the  parties  interested  under  the  settlement  of  March  1859,  and  it 
prayed  a  declaration  that  the  settlement  was  a  fraud  on  the  Plaintiff's  marital  right, 
and  that  it  might  be  delivered  up  to  be  cancelled. 

Mr.  Selwyn  and  Mr.  Elderton,  for  the  Plaintiff,  argued  that,  as  the  settlement  had 
been  made  pending  an  existing  engagement  to  marry,  and  without  the  knowledge  of 
the  intended  husband,  it  was  a  &aud  on  his  marital  rights  and  could  not  stand ; 
Carletm  v.  The  Earl  of  Dorset  (2  Vem.  17) ;  The  Countess  ofStrathmore  v.  Bowes  (2  Bro. 
C.  C.  345 ;  1  Ves.  22 ;  2  Ck)x,  28,  and  6  Bro.  P.  C.  427) ;  England  v.  Dovms  (2  Beav. 
522) ;  Goddard  v.  Snow  (1  Buss.  485);  Taylor  v.  Pugh  (1  Hare,  608). 

B931  Mr.  Bag^iay  and  Mr.  Nugent,  for  Mrs.  Downes. 
r.  Lloyd  anoMr.  Sbebbeare,  for  the  other  Defendants  who  claimed  interests  in 
the  property  under  the  settlement,  argued,  first,  that  no  engagement  of  marriage 
existed  between  Mr.  and  Mrs.  Downes  at  the  date  of  the  settlement,  it  having  been 
previously  broken  off,  and  that  therefore  there  could  be  no  fraud  on  the  Plaintiff's 
marital  right.  Secondly,  that  fraud,  as  applied  to  cases  of  this  nature,  consisted  in 
the  wife's  falsely  holding  out  that  her  estate  was  unfettered,  and  that  this  Court 
would  not  interfere  with  a  proper  settlement  made  prior  to  the  marriage.  Thirdly, 
that  the  delay  in  instituting  the  suit  constituted  a  bar  to  equitable  relief ;  St.  George 
y.  Wake  (1  MyL  &  K.  610) ;  De  MamaeviUe  v.  Orom^on  (1  Ves.  &  B.  354). 

Mr.  Elderton,  in  reply. 

March  17.  The  Master  of  thb  Solus  [Sir  John  Bomilly].  The  first  question 
it  one  of  fact>  viz.,  whether  this  settlement  was  executed  in  contemplation  of  the 
marriage,  which  was  solemnized  seven  weeks  afterwards  1  If  this  be  answered  in  the 
affirmative,  then  arises  the  second  question,  which  is  one  of  law,  viz.,  whether, 
having  re^urd  to  the  contents  of  this  settlement,  it  can  properly  be  considered  to  be 
one  in  fraud  of  the  marital  right.  If  this  also  should  be  decided  in  favor  of  the 
Plaintiff,  then  the  time  suffered  by  him  to  elapse  before  filing  the  biU  remains  to  be 
considered. 

The  first  question  depends,  in  my  opinion,  on  whether  [294]  the  evidence 


Digitized  by 


Google 


116  D0\?NE8  V.   JBN«rfN<M  i 

establishes,  first,  that  the  Pluntiff  and  Mrs.  Marshall  were  ever  engaged  to  marry 
previous  to  their  actual  marriage  ;  secondly,  whether,  if  they  were,  this  engagement, 
or  rather  an  active  intention  on  their  part  to  mai^,  was  subsisting  at  the  time  when 
this  settlement  was  executed ;  and,  thirdly,  whether,  when  this  settlement  was 
executed,  the  intended  marriage  was  then  settled  to  take  place  immediately  or  within 
some  short  space  from  that  time. 

That  they  were  originally  engaged  in  1852  and  intended  to  marry  at  some 
subsequent  time  is,  I  think,  conclusively  established  by  the  evidence,  and  indeed  is 
hardly  contested  on  the  other  side.  Whether  that  engagement  was  subsisting  in 
Marcn  1859,  or  had  been  broken  off  by  mutual  consent,  is  a  question  of  more  donbt 
I  think  the  result  of  the  evidence  is  tnat  they  continued  to  live  together  till  the  end 
of  1866 ;  that  they  then  separated,  and  that,  though  the  Plaintiff  occasionally  visited 
Mrs.  Marshall,  she  was,  in  October  1857,  when  Mrs.  Bygrave  died,  living  alone,  and 
that  she  continued  to  do  so  till  the  end  of  1858,  but  that  the  I^intiff  frequently 
visited  her. 

I  think,  on  the  whole  of  the  evidence,  that  the  engagement  was  never  broken  off, 
and  that  at  the  time  of  the  settlement  in  March  1859,  Mrs.  Downes,  then  Mrs. 
Marshall,  was  aware  that  she  could  induce  the  Plaintiff  to  perform  his  engagement, 
and  that  she  intended  to  do  so  when  the  settlement  was  executed.  I  have  looked  in 
vain,  in  the  evidence,  for  any  reason  to  explain  why  this  settlement  was  prepared  and 
executed  at  that  time  (just  seven  weeks  before  the  marriage)  beyond  the  belief  and 
expectation,  on  the  part  of  herself  and  entertained  by  her  relations,  that  the  marriage 
was  about  to  take  place;  and  I  think  also,  on  the  evidence,  [295]  that  she  was 
induced  to  execute  the  settlement  by  her  relations,  in  order  to  protect  her  against 
the  possibility  of  her  husband,  the  Plaintiff,  disposing  of  her  property. 

If  I  am  right  in  this  conclusion  of  fact,  then  the  question  of  law  arises  whether, 
having  regard  to  the  contents  of  the  settlement,  it  is  one  which  can  be  allowed  to 
stand,  andl  am  of  opinion  that  it  cannot. 

The  greatest  length  any  case  has  gone,  that  I  am  aware  of,  is  the  case  of  Hwd  v. 
MaUhtm  (1  Vem.  408),  where  a  widow,  before  her  second  marriage,  assigned  the 
greatest  part  of  her  estate  as  a  provision  for  her  children  by  the  first  marriage.  In 
that  case,  the  Court  held  that  she  was  justified  in  providing  for  such  children  before 
she  placed  herself  under  the  power  of  a  second  husband.  Assuming  that,  in  that 
case,  the  settlement  was  made  after  the  treaty  for  marriage,  it  is  difficult  to  reconcile 
it  with  Lord  Thurlow's  observations  in  Straihmore  v.  Bowes  (1  Ves.  jun.  28,  and  see 
C(M(m  V.  King,  2  P.  W.  360).  But,  even  in  that  case,  the  settlement  was  confined  to 
the  children  of  the  first  marriage,  who  were  unprovided  for. 

But  the  settlement  before  me  cannot  be  treated  in  so  favorable  a  light.  By  this 
deed,  present  and  contingent  benefits  are  given  to  persons  whom  she  was  not  bound 
to  benefit  by  any  legal  or  moral  tie.  As  for  as  it  appears,  Mrs.  Marshall  had  only 
one  child  by  her  first  marriage,  who  was  already  provided  for  by  marriage  with  tiie 
Defendant  Jennings ;  the  settlement  in  favor  of  her  mother  and  of  her  putative 
daughter,  though  proper  to  be  done  under  ordinary  circumstances,  could  not  be 
supported  as  against  her  second  husband  if  [296]  done  without  his  knowledge.  But 
what  is  still  less  favorable  to  the  Defendant  is  that,  under  the  provisions  of  this 
settlement,  Mr.  Jennings  derives  a  considerable  personal  advantage  that  is  not  con- 
siderable in  itself,  being  only  £25  per  annum,  but  considerable  having  regard  to  the 
property  settled,  inasmuch  as  it  amounts  to  one-third  of  the  net  income  of  the  whole 
property  settled,  and  which  one-third  is  to  be  paid  to  him,  on  the  death  of  Mrs. 
Downes,  for  the  support  of  his  children,  whether  he  be  or  be  not  of  ability  to  maintain 
them ;  and  if  they  should  all  fail,  he  takes  it  absolutely,  for  it  is  given  to  his  wife 
unfettered  by  any  restraint.  It  is  to  be  observed  also  that  the  settlement  does  not 
give  any  control  over  her  property  to  Mrs.  Downes  herself,  so  that  she  could  not,  by 
will,  dispose  of  any  portion  of  it.  If  the  paragraph  1 1  in  the  Plaintiff's  affidavit  oe 
correct,  and  the  Court  should  give  credence  to  it,  and  it  is  not  contradicted  by  the 
only  person  who  could  contradict  it,  viz.,  Mrs.  Downes  herself,  it  is  impossible  that 
this  settlement  can  be  maintained  against  the  husband,  unless  he  had  been  informed 
of  it  previously  to  his  marriage.  It  is  true  that  two  witnesses  declare  that  he  told 
them  that  he  knew  of  it  before  his  marriage ;  but  this  he  expressly  denies. 
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I  h&ve  frequently  expressed  my  sense  of  the  danger  which  the  Ck>urt  would  inear 
if  it  trusted  to  the  bare  representation  of  one  or  more  witnesses,  who  allege  the 
Plaintiff  told  them  that  he  was  not  entitled  to  the  relief  he  seeks  to  enforce,  such 
representation  not  being  supported  by  any  corroborative  evidence  or  circumstance. 

In  this  case,  I  am  obliged  to  follow  the  rule  I  have  laid  down  in  such  cases,  for 
here,  not  only  is  there  no  corroborative  testimony,  but  the  probabilities  are  strongly 
[297]  against  the  evidence.  If  the  Plaintiff  knew  of  the  settlement,  it  must  have 
Men  beoiuse  someone  had  informed  him  of  it ;  who  that  person  was  is  not  suggested, 
the  only  persons  who  could  have  done  so  were  the  Defendanta,  the  solicitors  employed 
in  preparing  the  instrument,  or  one  of  his  clerks,  but  no  one  is  brought  forward  to 
say  that  he  gave  him  any  information  on  the  subject,  and  the  whole  transaction  bears 
the  impress  of  having  been  made  in  order  to  guard  against  his  power  over  the 
property  of  Mrs.  Marshall,  which  makes  it  improbable  that  it  should  have  been 
communicated  to  him. 

I  most  therefore,  on  the  evidence,  come  to  the  conclusion  that  he  was  wholly 
ignorant  of  the  settlement  until  after  the  marriage  bad  been  solemnized. 

I  am  also  of  opinion  that  the  engagement  for  the  marriage  had  never  been  broken 
ofi^  and  that  the  Plaintiff  believed  that,  when  he  became  her  husband,  this  property 
of  his  intended  wife  would  enable  him  to  support  her,  and  that  both  the  Plaintiff  and 
his  present  wife,  in  'March  1859,  at  the  time  when  the  settlement  was  executed,  con- 
templated a  speedy  realisation  of  that  engagement.  If  this  be  correct,  then  die 
settlement  was,  in  my  opinion,  a  fraud  on  his  marital  riehts,  and  one  which  could  not 
be  sustained  if  speedy  steps  had  been  taken  to  set  it  aside. 

The  Plaintiff,  however,  knew  of  it  in  August  1859,  and  did  not  file  his  bill  until 
January  1862,  nearly  two  years  and  a  half  afterwards.  But,  without  adverting  to 
the  circumstances  which  are  alleged  in  order  to  excuse  this  delay,  I  think  that,  in  the 
present  case,  this  delay  will  not  disentitle  the  Plaintiff  to  the  relief  he  asks.  It  is 
not  suggested  that  any  loss  of  evidence,  material  for  [298]  the  decision  of  this  case, 
has  occurred  by  reason  of  this  delay,  and  in  my  opinion  this  Court  would  be  pushing 
to  an  extreme  length  the  principle  on  which  it  acts,  where  delay  is  held  to  deprive  a 
Pkintiff  of  the  relief  he  would  otherwise  be  entitled  to,  if,  in  a  case  of  this  character 
and  where  time  does  not  place  the  parties  in  a  different  position,  it  were  to  refuse  to 
aid  the  husband,  who  had  not  instituted  proceedings  until  January  1862,  to  set  aside 
the  deed  known  first  in  1869. 

Upon  the  whole  of  this  case,  I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
relief  he  asks ;  but  I  understand  both  the  husband  and  the  wife  desire  that  a  settle- 
ment should  be  made  by  the  Court  of  this  property.  If  this  be  so,  I  can  save  them 
the  expense  of  a  deed  by  declaring  the  trusts  of  it  at  once  by  this  order. 

The  costs  must  follow  the  event 

Note. — See  also  Origgs  v.  Stapke,  2  De  6.  &  Sm.  672 ;  Wrigley  y.  Svminson,  3  De 
6.  &  Sm.  468 ;  LewelUn  v.  Cobbold,  1  Sm.  &  Oiff.  376 ;  Loader  v.  Clarke,  2  Mac.  &  G. 
382  J  Gnuebrook  v.  Ferdval,  14  Jur.  (0.  S.)  1103. 


[299]    Eluci  v.  Boupkix  (No.  1).    Feb,  26,  27,  1863. 
[S.  a  32  L.  J.  Ch.  668 ;  8  L.  T.  191 ;  9  Jur.  (N.  S.)  630 ;  11  W.  R.  579.] 

Principles  and  practice  as  to  bills  to  perpetuate  testimony  stated. 

The  Plaintiffs  filed  a  bill  to  perpetuate  testimony,  on  the  ground  that  the  matters  in 
dispute  with  the  Defendants  could  not  then  be  made  the  subject  of  judicial 
investigation.  The  Defendants  answered,  and  the  Plaintiffs  then  amended  the  bill 
in  immaterial  matters.  The  Defendants  then  pleaded  that,  since  the  answer,  the 
Plaintiffs  had  themselves  filed  another  bill,  raising  the  point  in  dispute,  and  shewing 
that  the  matters  in  question  could  now  be  made  the  subject  of  judicial  investiga- 
tion. Held,  that  the  plea  could  not  be  sustained,  and  that,  if  at  all,  it  ought  to 
have  been  pleaded  in  the  first  instance. 
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The  9th  rule  of  the  14th  Consolidated  Order  does  not  enable  a  Defendant  who  has 
answered  the  original  bill  to  plead  to  it  after  amendment,  where  it  still  raises  the 
same  issue. 

This  was  a  bill  to  perpetuate  te8timon7,  filed  by  two  gentlemen  named  Elliee  and 
Manners  Sutton  against  Richard  Bonpell  and  Sarah  Boupell. 

The  bill  alleged  that  Richard  Palmer  Roupell  (deceued)  was  seised  in  fee  of  the 
Boupell  Park  estate,  and  that  by  an  indenture  of  the  26th  of  September  1853,  and 
made  between  R.  P.  Roupell  and  Sarah  his  wife  of  the  one  part  and  William  Bonpell 
their  son  of  the  other  part,  R  P.  Boupell  and  his  wife,  in  consideration  of  natnnl 
love,  conveyed  the  Boupell  Park  estate  to  William  Boupell  in  fee.  It  alleged  that 
this  deed  was  executed  by  R  P.  Boupell  and  his  wife,  and  was  attested  by  Alfred 
Douglas  Harwood,  and  that  it  was  duly  acknowledged  by  Mrs.  Boupell  before  Mr. 
Justice  Talfourd. 

William  Roupell  afterwards  mortgaged  the  estate  for  ^£100,000,  and  the  mortgages 
became  vested  in  the  Plaintiffs,  who,  in  February  1862,  entered  into  possession  of  the 
estate,  except  a  stable  and  coach-house. 

Richard  Palmer  Roupell  died  in  September  1856. 

In  April  1862,  the  interest  being  in  arrear,  the  Pluntiffs  advertised  the  estate  for 
sale  by  auction,  but  [900]  they  were  prevented  selling  it  by  a  notice  of  Richard 
Boupell  (another  son  of  R  P.  Roupell),  who  claimed  the  estate  as  heir  at  law  or 
devisee  of  R  P.  RoupelL  The  Plaintiffs  thereupon  brought  an  action  of  ejectment  to 
recover  the  stable  and  coach-house,  which  Richard  Roupell  at  first  defended,  but  he 
withdrew  before  the  trial  and  the  Plaintiffs  obtained  judgment. 

The  bill  stated  that  the  Defendants  alleged  that  R  P.  Roupell  did  not  execute  the 
conveyance  of  1853,  and  that  the  Plaintiffs  had  no  right  or  title  to  the  estate,  and 
that,  upon  the  father's  death,  his  son  Richard  Roupell  became  entitled  to  the  whole 
estate.  It  also  stated  that  Sarah  Boupell  alleged  that,  on  the  death  of  her  husband, 
she,  as  devisee  under  bis  will,  became  entitled  to  the  estate.  The  Plaintiffs  charged 
that  there  were  several  other  persons  besides  A.  D.  Harwood  (and  one  of  whom  was 
old  and  infirm),  who  could  prove  the  validity  of  the  indenture  and  the  right  of  the 
Plaintiffs,  and  that  R.  P.  Roupell  admitted  his  son's  title  under  the  indenture.  The 
Plaintiffs  charged  that  the  matters  aforesaid,  and  in  particular  the  validity  of  the  said 
indenture,  eouM  nd  he  made  the  subject  of  jvdidal  invettigtUion,  and  inasmuch  as  the 
Defendants  might  delay  to  dispute  the  validity  of  the  indenture  and  to  prosecute  their 
claim,  until  such  time  as  they  might  think  proper,  the  Plaintiffs  were  in  danger  of 
losing  the  testimony  of  A.  D.  Harwood  and  the  other  witnesses. 

'Tne  bill  prayed,  "  that  the  Plaintiffs  might  be  at  liberty  to  examine  A.  D.  Harwood 
and  other  their  witnesses  who  could  prove  any  matters  or  things  tending  to  shew  and 
establish  the  due  execution,  by  R  P.  Roupell  and  Sarah  his  wife,  of  the  indenture  of 
the  26th  day  of  September  1853,  and  the  right  and  title  of  the  Plaintiffs  thereunder, 
upon  the  several  matters  [301]  thereinbefore  mentioned  or  any  matters  connected 
therewith,  and  that  the  testimony  of  A.  D.  Harwood  and  of  other  the  Plaintiffs' 
witnesses  might  be  recorded  and  preserved,  in  and  by  this  honorable  Court,  in  order 
to  the  perpetuity  thereof,  and  that,  if  necessary,  the  Plaintiffs  might  have  a  commission 
for  the  examination  of  the  said  witnesses  or  any  of  them." 

The  Plaintiffs  filed  interrogatories,  and  Mrs.  Boupell  in  December  1862  put  in  a 
full  answer  thereto. 

The  then  Plaintiffs  amended  their  bill,  and  the  only  new  statements  were  as 
follows : — ^That  R.  P.  Roupell  knew  that  he  (William  Roupell)  entered  into  possession 
by  virtue  of  the  said  indenture,  and  that  from  the  time  when  William  Roupell  entered 
into  possession,  R  P.  Roupell  treated  him  as  owner  of  the  said  estate.  That  they 
(the  Defendants)  admit  that  in  the  year  1854  William  Roupell  entered  into  possession 
of  part  of  the  Roupell  Park  estate,  and  that  they  ought  to  set  forth  under  what  title 
he  did  so.  That  the  Defendant  Sarah  Roupell  admits  that  she  executed  the  indenture 
of  the  26th  of  September  1853,  and  acknowledged  it  before  a  Judge,  and  she  ought 
to  set  forth  the  full  particulars  as  to  the  said  indenture  and  her  execution  and 
acknowledgment  thereof,  and  as  to  R  P.  Roupell's  knowledge  of  the  said  in- 
denture. 
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To  the  amended  bill  Sarah  Boapell,  on  the  16th  of  February  1863,  put  in  the 
following  plea  to  all  the  discovery,  ruief  and  order  sought  by  the  bill : — 

"  Saith,  that  since  the  answer  of  this  Defendant  Sarah  Roupell  filed  in  this  cause 
on  the  17th  December  1862,  the  Plaintiffs  have,  on  the  2d  February  1863,  filed  a  bill 
in  this  honorable  Court  against  this  Defendant  Sarah  Roupell,  and  also  against 
Richard  Boupell,  and  [3021  also  gainst  Frederick  Chinnock"  and  other  parties 
[muning  them],  "  and  thereby  the  Plaintiffs  state  the  contention  of  this  Defendant 
Sarah  Boupell  and  the  said  Defendant  Richard  Boupell,  that  the  indenture  dated  26th 
September  1853,  in  the  said  re-amended  bill  stated,  was  a  forgery,  and  deny  the  truth 
of  SQch  contention,  and  raise  the  issue,  whether  the  said  indenture  was  or  was  not  a 
forgeiy,  and  pray  that  this  Defendant,  Sarah  Roupell,  and  the  said  Defendant  Richard 
Boupell  may  be  restrained,  by  the  order  and  injunction  of  this  honorable  Court,  from 
commencing  or  prosecuting  any  action  or  actions  to  recover  from  the  Plaintiffs  the 
hereditaments  which  are  comprised  in  the  said  indenture  of  the  20th  of  January  1854, 
in  the  said  re-amended  bill  mentioned.  And,  by  the  said  secondly-filed  bill,  the 
Plaintiffs  have  made  the  several  matters  in  the  said  re-amended  bill  mentioned,  and  in 
particular  the  validity  of  the  said  indenture  dated  the  26th  September  1853,  the 
subject  of  judicial  investigation.  And  this  Defendant  saith  that  she  has,  since  the 
filing  of  her  said  answer,  ascertained,  by  the  means  aforesaid,  that  it  is  not  true,  and  she 
aaith  that  it  is  not  true,  that  the  said  several  matters  in  die  said  re-amended  bill 
mentioned,  and  in  particular  the  validity  of  the  said  indenture  dated  the  26th 
September  1853,  cannot  be  made,  by  the  Plaintiffs,  the  subject  of  judicial  investigation. 
All  which  matters  and  things  in  this  plea  stated  this  Defendant  avers  to  be  true,  and 
pleads  the  same." 

The  plea  now  came  on  for  argument 

Mr.  Selwyn  and  Mr.  C.  Swanston,  in  support  of  the  plea,  argued  that  the  equity 
of  the  present  bill  depended  on  the  statement  of  the  inability  of  the  Plaintiffs  to  make 
the  matters  in  dispute  the  subject  of  judicial  investigation  at  the  present  time ;  but 
that  the  contrary  [3031  now  appeared  from  the  second  bill  filed  by  the  Plaintiffs 
themselves.  That  this  tact,  being  introduced  into  the  record  by  plea,  displaced  the 
equity  on  which  the  bill  was  founded.  That  the  fact  pleaded  having  occurred  since 
the  filing  of  the  answer,  it  might  properly  be  made  the  subject  of  a  plea.  That  as  to 
the  technical  difficulty  in  pleading,  the  General  Orders  (lith  Consolidated  Order,  rule 
9),  provided  against  the  old  objection  that  a  plea  was  overruled  by  an  answer. 

Mr.  Hobhouse  and  Mr.  Cotton,  for  the  Plaintiffs,  argued  that  the  objection  raised 
by  the  plea,  if  valid,  ought  to  have  been  pleaded  at  first  to  the  bill,  and  that  by 
answering  the  Defendant  had  waived  the  objection.  That  the  Defendant  could  not 
plead  and  answer  to  the  same  bill,  such  a  course  being  inconsistent ;  and  that  the 
objection  was  not  removed  by  the  Hth  Consolidated  Order,  rule  9,  which  only 
removed  the  technical  difficulty,  in  cases  where  part  of  the  subject  covered  by  a  plea 
WM  also  answered ;  Attorney-General  v.  Cooper  (8  Hare,  166). 

Fd>,  27.  The.  Master  of  the  Bolls  [Sir  John  Romillyl.  The  plea  comes  on 
in  a  very  unusual  form.  Two  gentlemen  named  Ellice  and  Manners  Sutton,  who 
have  advanced  £100,000  on  the  security  of  this  estate,  have  filed  this  bill  in 
papeiuam  rei  memoriam,  to  prove  the  validity  of  a  deed  which  is  impeached  by  the 
Defendants  and  is  alleged  to  be  a  forgery.  The  course  which  this  Court  always 
adopts,  in  bills  to  perpetuate  testimony,  is  very  simple  and  straightforward.  Where 
a  person  files  such  a  bill  raising  an  issue  which  can  be  tried  at  once  at  law,  this  Court 
holds  that  it  is  not  a  [3041  proper  case  for  a  bill  to  perpetuate  testimony ;  on  the 
contrary,  as  the  evidence  when  taken  cannot  be  used,  if  the  witnesses  are  alive,  and 
aa  the  depositions  are  sealed  up  and  can  only  be  used  when  the  case  arises  hereafter, 
it  would  be  idle  for  this  Court,  when  the  question  might  be  tried  at  once,  and  the 
witnesses  themselves  might  be  examined,  to  perpetuate  their  testimony. 

If  the  case  depend  wuely  upon  the  testimony  of  one  witness,  or  of  witnesses  who 
were  very  old,  then  the  Court  allows  that  person  to  be  examined  de  bene  esse  without 
the  necessity  of  a  bill  to  perpetuate  testimony. 

But  where  a  person  in  possession  of  an  estate  hears  that  another  intends  to 
impeach  his  title,  upon  the  ground  that  the  title-deed  by  which  he  holds  the  estate  is 
a  forgery,  then,  as  the  person  in  possession  can  take  no  step  to  establish  his  title,  and 
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as  the  person  out  of  poMesdoa  will  not  bring  an  ejectment  againat  him  antQ  hii 
witnesses  are  dead,  it  has  always  been  held  tukt  the  person  in  possession  may  file  a 
bill  to  perpetuate  the  testimony  of  his  own  witnesses,  in  order  to  frustrate  the  design 
of  the  person  who  delays  bringing  forward  his  case  until  the  witnesses  who  can  speak 
to  the  truth  of  the  defence  are  no  longer  in  existence. 

In  this  case,  the  Plaintiffs  are  mortgagees  and  hare  entered  into  possession, 
claiming,  not  the  absolute  title  to  the  estate,  but  as  mortgagees  only.  They  are 
accordingly  liable  to  account  hereafter  to  the  rightful  owner  of  the  equity  of 
redemption,  in  that  strict  and  severe  form  in  which  this  Court  always  directs  the 
accounts  to  be  taken  as  against  mortgagees  in  possession.  If  this  plea  to  the  bill  had 
been  filed  in  the  first  instance,  I  should  have  had  to  consider  whether  the  ordinary 
rule  of  the  Court,  which  would  nn-[305]-doubtedly  apply  if  the  Plaintiffs  were  in 
possession  as  purchasers  of  this  estate,  applied  to  the  case  of  a  mortgagee.  A  mort- 
gagee can  file  a  bill  to  foreclose  and  realize  his  security,  and  there  are  various  other 
modes  by  which  he  might  bring  before  the  cognisance  of  the  Court  the  question  of 
the  validity  of  this  deed.  If  a  mortgagee  obtained  a  decree  of  foreclosure  against  the 
persons  who  alleged  that  the  deed  was  a  forgery,  it  would  be  impossible  for  them  to 
contest  the  validity  of  that  decree,  after  it  had  been  enrolled  and  the  time  for 
appealing  to  the  House  of  Lords  had  expired. 

I  am  much  disposed  to  think,  though  I  have  not  been  able  to  find  any  authority 
on  the  subject,  that  if  this  plea  had  been  filed  in  the  first  instance,  it  would  have 
been  a  good  plea,  or  perhaps  upon  the  statement  in  the  bill  itself  a  demurrer  might 
have  been  successfully  filed  to  it.  But  the  peculiarity  of  the  present  case  is  this : — 
The  Defendant's  pleader  seems  to  have  thought,  upon  the  authority  of  the  cases,  that 
as  the  Plaintiffs,  the  mortgagees,  were  in  possession  of  the  estate,  their  case  was 
analogous  to  that  of  purchasers  of  the  inheritance ;  which  they  were  at  law  though 
not  in  equity ;  and  thereupon  he  answers  the  bill.  The  matter  is  carried  on  in  a 
very  peculiar  form,  for,  by  filing  interrogatories,  it  is  sought  to  make  the  bill  perform 
the  double  function  of  a  bill  to  perpetuate  testimony  and  a  bill  of  discovery.  I  do 
not  wish  to  prejudge  the  question,  whether  the  answer  can  be  used  at  any  future 
time  in  any  other  proceeding,  but  this  is  clear : — that  the  depositions.cannot  be  used  so 
long  as  the  witnesses  are  alive,  and  that,  if  living,  they  must  be  examined  again.  It 
is  auo  dear  that  a  Defendant  may  himself  take  advantage  of  a  suit  of  this  description. 
If  the  Plaintiff  examine  his  witnesses  and  the  Defendant  merely  cross-examines  them, 
then  the  Plaintiff  has  to  pay  all  the  costs ;  but  [306]  if  the  Defendant  think  fit  to 
take  advantage  of  the  sui^  he  may  examine  his  own  witnesses  to  establish  his  own 
case,  and  then  the  costs  are  divided ;  but  even  then,  the  depositions  of  a  deceased 
witness  only  can  be  used  against  the  Defendant  with  relation  to  the  subject-matter 
stated  in  the  bill. 

Here  the  Defendant  has  thought  fit  to  answer  all  the  matters  stated  in  the  original 
bill ;  it  is  then  re^mended,  and  the  Defendant  is  called  upon  to  answer  all  the  various 
matters  in  the  re-amended  bill.  This  singularity  then  takes  place: — in  the  Vice- 
Chancellor's  Court  another  bill  is  filed  by  the  Plaintiffs,  and  in  which  the  validity  of 
the  mortgage  deed  is  directly  put  in  issue;  that  is  to  say,  the  validity  of  the 
conveyance  to  the  mortgagor ;  and  the  Defendant  then  says,  "  If  I  had  known  this 
before,  I  would  have  pleaded  it,  because  it  depended  upon  you,  the  Plaintiffs,  as  yon 
yourselves  have  shewn,  to  bring  the  question  in  dispute -before  a  Court  for  immediate 
decision." 

I  am  of  opinion  that  the  fact  of  the  Plaintiffs  having  done  so  does  not  alter  the 
law  on  the  subject,  and  that  it  was  just  as  competent  for  the  Defendants  to  do  this 
when  the  bill  was  firat  filed  as  it  is  now.  The  Defendant  was  bound  to  know  it,  or  at 
least  cannot  plead  ignorance  of  the  law  as  a  justification  for  his  acts.  That  being  so, 
I  think  that  when  the  Defendant  pleads  that  this  matter  can  at  once  be  tried  in 
Court,  and  that  the  Plaintiff  himself  has  shewn  that  it  can,  he  is  merely  doing  that 
which  he  might  have  done  in  the  first  instance,  and  which  would  have  made  it 
unnecessary  for  him  to  answer  any  part  of  the  bill. 

It  is  true  that  the  rule  of  pleading  now  is,  that  a  plea  does  not  overrule  an 
answer ;  but  I  concur  with  the  [307]  observation,  that  the  object  of  the  9th  rule  of 
the  14th  Consolidated  Order  was  to  prevent  a  bond  Jide  plea  from  being  overruled  by 
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the  mere  technical  objection,  that  the  plea  covered  a  part  of  the  same  matter  as  the 
answer,  and  that  this  was  the  sole  meaning  of  that  order. 

There  is,  however,  a  great  deal  of  substance  in  the  old  rule,  that  you  must  not 
answer  a  matter  that  is  pleaded  to.  It  is  obvious  that  if  you  did,  in  a  case  where  the 
bill  asks  for  relief,  the  Plaintiff  would  not  know  what  evidence  he  would  have  to 
adduce.  But  here  this  appears  in  a  very  striking  form,  for  if  the  plea  is  allowed,  the 
bill  is  out  of  Court,  for  the  Plaintiffs  can  only  take  issue  on  nie  plea,  and  it  is 
nndoubtedly  true  that  the  other  bill  stated  in  the  plea  has  been  filed  in  another 
branch  of  this  Court.  Therefore,  this  bill  is  out  of  Court  if  the  plea  be  allowed,  and 
vet  the  Defendants  have  answered  all  the  matters  contained  in  the  original  bill,  and 
have  even  cross-examined  the  Plaintiff's  witnesses.  I  am  of  opinion  that,  having  so 
done,  this  Defendant  is  not  at  liberty,  afterwards,  to  file  a  plea,  and  that  if  she 
intended  to  plead  at  all,  she  ought  to  have  pleaded  in  the  first  instance. 

That  being  so,  I  shall  not  allow  the  plea,  but  direct  it  to  stand  for  an  answer,  and 
give  the  Plaintiffs  liberty  to  expect 

[308]    Elucb  v.  Roupkll  (No.  2).     March  20,  21,  April  15,  1863. 

[S.  C.  32  L.  J.  Ch.  624 ;  8  L.  T.  191 ;  9  Jur.  (N.  S.)  530 ;  11  W.  R  579  ;  2  N.  R.  3.] 

Distinction  between  a  bill  to  perpetuate  testimony  and  a  bill  of  discovery.  The 
former  is  not  a  bill  of  discovery  in  the  strict  technical  sense  of  the  term.  A  bill 
of  discovery  must  be  in  aid  of  proceedings  pending  or  about  to  be  instituted,  but 
the  existence  of  such  proceedings  would  be  fatal  to  a  bill  to  perpetuate  testimony. 
A  bill  to  perpetuate  testimony  cannot,  by  amendment,  be  converted  into  a  bill  of 
discovery.  Whether  a  prayer  for  the  perpetuation  of  testimony  and  for  discovery 
can  be  united  in  one  bill,  guare.  The  only  discovery,  which  a  Plaintiff  in  a  bill  to 
perpetuate  testimony  can  require  from  a  Defendant,  is  a  sufficient  admission  of  his 
title  to  examine  such  witnesses  as  he  may  think  fit,  on  the  various  matters  and 
issues  stated  in  the  bill.  A  bill  for  perpetuating  testimony,  if  brought  to  a  hearing, 
will  he  dismissed  with  costs. 

This  case,  reported  ante,  p.  299,  now  came  on  for  argument,  on  exceptions  to  the 
answer  for  insufSciency.     The  case  was  shortly  this : — 

The  Plaintiffs  filed  a  bill  against  Sarah  Roupell  and  Richard  Roupell  to  perpetuate 
the  testimony  of  the  due  execution  of  a  deed,  which  constituted  the  title  of  the 
noperty  under  which  the  Plaintiffs  were  mortgagees  in  possession,  and  which  the 
Defendants  alleged  to  be  a  forgery.  The  Defendant  Sarah  Roupell  put  in  an  answer 
to  this  bill,  answeriug  it  fully.  The  Plaintiffs  then  amended  their  bill,  to  which  they 
required  an  answer,  and  they  filed  seven  interrogatories  of  a  more  searching  character 
on  the  same  subject.  The  Defendant,  Sarah  Iwupeli,  pleaded  to  the  amended  bill, 
that  the  Plaintiffs  had  since  commenced  a  suit  in  equity  to  determine  the  validity  of 
that  deed,  and  that,  consequently,  the  Plaintiffs  could  not  maintain  a  suit  to  per- 
petuate testimony.  That  plea  was,  on  argument,  disallowed,  and  was  ordered  to 
stand  for  an  answer,  with  liberty  to  the  Plaintiffs  to  except.  (See  ante,  p.  307.)  The 
Defendant  filed  no  further  answer,  and  the  Plaintiff  having  filed  exceptions  for 
insufficiency,  they  now  come  on  for  argument. 

Mr.  Rolt,  Mr.  Hobhouse,  and  Mr.  Cotton,  for  the  [309]  Plaintiffs,  in  support  of 
the  exceptions,  argued  that  the  Defendant  was  bound  to  give  the  discovery  required, 
in  order  to  settle  the  points  on  which  issue  was  to  be  taken,  and  that  it  had 
always  been  the  practice  to  require  a  discovery  in  bills  for  perpetuating  testimony. 
That  the  Defendant  having  answered  must  answer  fully,  and  could  only  protect 
herself  from  discovery  by  plea  or  demurrer.  They  also  argued  that  the  new  practice 
as  to  taking  evidence  prevailed  in  the  case  of  a  bill  to  perpetuate  testimony ;  Knight 
r.  Knight  (4  Mod.  1);  King  v.  AUm  {lb.  247);  Sevan  v.  Carpenter  (11  Sim.  22); 
Thome  v.  Macaviey  (5  Mad.  218) ;  The  Earl  of  Belfast  v.  Chichester  (2  Jac.  &  W.  439) ; 
CardaU  v.  WaSdnt  (5  Mad.  18);  Cresset  v.  Mitton  (1  Ves.  jun.  449,  and  3  Bro.  C.  C. 
481) ;  Mitford's  Pleading  (pp.  53,  54  (4th  edit.) ) ;  General  Orders  of  5th  of  February 
1861;  15  &  16  Vict.  c.  86. 
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Mr.  Selwyn  and  Mr.  Swsnston,  for  the  Defendant  Sarah  Roupell,  argued  that,  as 
the  sole  object  of  the  bill  was  to  perpetuate  the  testimony  of  witnesses,  no  further 
discovery  could  be  required  than  what  was  necessary  to  obtain  that  object.  That 
the  Plaintiffs,  having  got  an  answer,  might  file  a  replication  and  join  issue  at  once, 
and  that  no  further  discovery  could  aid  them.  That  a  Defendant  was  only  bound 
to  answer  that  which  was  material  to  the  relief  prayed  or  the  order  asked,  and 
might  object,  by  answer,  to  giving  a  discovery  of  anything  which  was  immaterial  for 
that  purpose,  and  that  the  rule  as  to  answering  fully  did  not  apply  to  immaterial 
matters;  Lord  Dursley  v.  Fitzhardinge  Berkeley  (6  Yes.  251,  263) ;  Scott  v.  MackaUoth 
(1  Ves.  &  B.  504) ;  Agar  v.  The  Begenft  Ganai  Company  (Sir  G.  Cooper,  p.  212) ; 
Eedesdale  (p.  306  (4th  edit) ) ;  Hirgt  v.  Peirse  (4  Price,  339) ;  [310]  Story's  Eq.  PL 
(ch.  vii.) ;  Angea  v.  AngeU  (1  Sim.  &  St.  83) ;  Moodaly  v.  Moreton,  (2  Dick.  652) ; 
Wyatt's  Pr.  Reg.  (p.  74) ;  Turner's  Ch.  Pr.  (voL  1,  pp.  218,  219  (6th  edit.).) 

Mr.  Cotton,  in  reply. 

April  15.  The  Master  of  the  Bolus  [Sir  John  Bomillyl.  The  Defendants 
have  contended  that  the  Plaintiffs  are  not  entitled  to  any  furtner  or  better  answer 
than  they  have  already  got.  This  involves  the  consideration  of  matters  which, 
owing  to  the  recent  changes  made  in  the  practice  and  procedure  of  the  Court,  have 
in  a  great  measure  become  obsolete. 

The  first  question  to  be  considered  is  whether  this  is  a  bill  of  discovery,  in  the 
proper  and  technical  sense  of  that  word  1  I  speak  of  the  technical  sense  of  the  word 
"  discovery,"  because,  as  Lord  Redesdale  observes  in  his  work  on  pleading,  "  Every 
bill  is  in  realitv  a  bill  of  discoveiy,  but  the  species  of  bOl  usually  distinguished  by 
that  title  is  a  bill  for  discovery  of  facts  resting  in  the  knowledge  of  the  Defendant, 
or  of  deeds  or  writings  or  other  things  in  his  custody  or  power,  and  seeking  no 
relief  in  consequence  of  the  discovery,  though  it  may  pray  the  stay  of  proceedings  at 
law  till  the  discovery  should  be  made."  (Mitford,  Plead,  p.  53  (4th  edit.).)  * 

The  question  here  is,  first,  whether  this  is  a  bill  of  discovery  in  that  limited 
and  technical  sense  of  a  bill  of  discovery,  as  distinguished  from  other  bills,  as  thus 
defined  by  Lord  Eedesdale ;  and  I  am  of  opinion  that  it  [311]  is  not  a  bill  of  dis- 
covery, in  this  technical  sense  so  defined  by  Lord  Redesoale.  A  bill  of  discovery 
proper  is  filed  to  aid  the  jurisdiction  of  some  other  Court,  and  the  better  to  enable 
the  Plaintiff  in  equity  to  prosecute  or  defend  such  proceedings ;  and  it  usually,  if  not 
necessarily,  states  the  existence  of  such  proceedings,  as  the  title  of  the  Plaintiff  to 
insist  on  such  discovery.    That  is  not  so  done  in  uie  present  case.     A  bill  to  per- 

Eetuate  testimony  is  treated  by  Lord  Bedesdale  as  a  separate  and  distinct  species  of 
ill  from  a  bill  of  discovery,  properly  so  called.  Accoraingly,  in  the  preceding  p^ 
of  his  work  (page  51)  Lord  R&desdale  observes : — "  Original  bills  not  praying  relief 
have  been  already  mentioned  to  be  of  two  kinds,  1st,  bills  to  perpetuate  the  testimony 
of  witnesses ;  and  2dly,  bills  of  discovery."  Here,  by  the  words  "  bills  of  discovery," 
he  means  bills  of  discovery  properly  so  called,  according  to  the  definition  I  have 
already  read. 

This  view  of  the  case  is  confirmed  by  Lord  Eldon,  who,  in  the  case  of  Lord 
Dursley  v.  Fitzhardinge  Berkeley  (6  Ves.  263),  expressly  states,  that  a  "  bill  to  pe^ 
petuate  testimony  calls  for  no  discovery  from  the  Defendant,  but  merely  prays  to 
secure  that  testimony  which  might  be  had  if  the  circumstances  call  for  it." 

Whether  the  two  objects  could  be  united  in  one  bill,  and  pray  the  perpetuation 
of  testimony,  as  to  one  matter  which  could  not  then  be  made  the  subject  of  legal 
proceedings,  and  also  discovery  as  to  another  subject  which  was  the  subject  of  le^ 
proceedings,  I  express  no  opinion.  Whether  any  two  matters  could  be  so  united  in 
substance  as  to  make  it  possible  for  one  and  the  same  bill  to  include  both  subjects 
in  it,  it  is  not  necessary  for  me  to  decide,  or  indeed  to  inquire,  for  I  am  satisfied 
[312]  that  this  is  not  the  condition  of  the  present  bill;  it  is  one  and  the  same 
subject-matter  respecting  which  it  is  sought  to  perpetuate  testimony  and  to  obtain 
discovery,  and  as  no  relief  is  prayed  by  it,  the  discovery,  if  at  all,  must  be  in  aid  of 
the  jurisdiction  of  some  Court  other  than  the  Court  of  Chancery,  and  to  further  the 
prosecution  of  some  proceeding  existing  or  possibly  impending  in  that  Court.  If  this 
be  correct,  and  if  the  subject  be  the  same  respecting  which  both  the  discovery  and 
the  perpetuation  of  testimony  is  sought,  then  the  bill  is  defective,  so  far  as  it  asks  for 
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the  perpetuation  of  testimony,  which  cannot  be  afforded  if  the  matter  is  ripe  for 
decision  in  anj  Court,  and  the  evidence  could  be  given  there.  It  follows  from  hence, 
that,  as  collateral  to  the  perpetuation  of  testimonr,  the  discovery,  in  the  proper 
sense  of  that  term,  is  wrong.  This  is,  in  truth,  a  bill  to  perpetuate  testimony  and 
nothing  else,  and  it  cannot  be  converted,  at  the  option  of  the  Plaintiffs,  into  a  bill  of 
discovery,  in  the  sense  so  defined,  as  I  have  already  stated,  in  Lord  Kedesdale's  book. 

The  case  of  7%«  Earl  of  Sti^oik  v.  Orem'  (1  Atk.  450),  which  was  much  relied  upon 
in  argument  before  me,  does  not,  in  my  opinion,  contradict  or  oppose  the  opinion  of 
Wd  Eldon  and  Lord  Bedesdale  already  cited.  That  was  not  properly  a  suit  to 
perpetuate  testimony,  it  was  properly  a  bill  of  discovery  in  aid  of  proceedings  relating 
to  a  bond  then  in  force,  with  a  prayer  to  be  at  liberty  to  examine  de  bene  esse  a 
witness  who  was  alleged  to  be  very  old  and  infirm. 

There  is  no  doubt  but  that  a  bill  of  discovery  may  ask  for  the  examination  of  a 
■ingle  witness,  one  on  whom  the  whole  case  depends,  and  may,  in  so  doing,  ask 
[313]  to  perpetuate  his  testimony,  and  also,  in  like  manner,  for  a  commission  to 
examine  witnesses  abroad ;  but  it  is  essential  to  distinguish  between  a  bill  for  the 
perpetuation  of  testimony,  properly  so  called,  and  a  bul  of  discovery,  in  which,  as 
in  a  bill  for  relief  in  this  Court,  an  order  may  be  obtained  to  examine  a  witness  de 
bene  etu,  and  thus  perpetuate  the  testimony  of  that  particular  witness.  It  is  true 
that  in  both  cases  witnesses  are  or  may  be  examined  de  bene  esse,  but  in  a  bill  to  per- 
petuate testimony,  it  is  because  the  matter  cannot  be  tried  in  this  or  in  any  Court, 
and  to  have  the  evidence  ready  for  a  future  time.  In  a  bill  of  discovery  proper,  the 
witness  may  also  be  examined  in  like  manner,  but  this  is  lest  he  should  happen  to 
die  before  the  time  comes  for  giving  his  evidence  in  Court,  and  then  the  latter  pro- 
oeeding  is  in  aid  of  the  jurisdiction  of  some  Court  other  than  the  Court  of  Chancery, 
where  proceedings  are  actually  pending  or  are  immediately  about  to  be  instituted ; 
bat  in  a  suit  to  perpetuate  testimony,  properly  so  called,  as  in  the  case  of  Lord 
Ihnrstey  v.  Fitzhtxriinge  Berkeley  (6  Ves.  261)  and  in  the  present  case,  the  existence  of 
snch  a  suit  in  any  Court  would  be  a  good  ground  of  demurrer  or  plea. 

So  again,  in  an  ordinary  suit  for  relief  in  this  Court,  an  order  may  be  obtained  to 
examine  an  aged  and  infirm  witness  de  bene  esse,  for  fear  his  evidence  should  be  lost 
before  the  time  arrives  in  which  he  might  give  it  regularly ;  but  this  is  quite  distinct 
from  the  examination  of  witnesses  under  a  bill  to  perpetuate  testimony,  where  the 
eridence  is  or  ought  to  be  sealed  up  till  the  time  arrives,  when,  if  the  witness  deposing 
be  dead,  the  evidence  may  be  used. 

[3141 1  am  of  opinion,  therefore,  that  the  case  of  The  Earl  of  Suffolk  v.  Orem  does 
pot  decide  this  case  in  favor  of  the  Plaintiff,  and  on  consulting  the  record  in  that  case, 
it  appears  that,  in  fact,  no  further  answer  was  put  in. 

I  have  requested  the  gentlemen  of  the  Record  and  Writ  Office  to  assist  me  in 
eumining  the  records  of  the  Court,  in  the  oases  which  have  already  occurred.  For 
this  purpose,  I  gave  them  a  list  of  twenty-eight  causes  relating  to  the  perpetuation  of 
testimony  which  are  to  be  found  in  the  book8.(l)  In  all  those  cases  the  records  have 
been  examined,  and  in  one  case  and  one  only  of  them,  viz.,  Brcmdlyn  v.  Ord  (1  Atk. 
671),  a  further  answer  was  put  in,  but  this  does  not  appear  to  have  been  contested  or 

(1)  [1682]  SacknU  v.  Ayleuarth,  1  Vem.  105,  [16831i  5o?n«r8e«  v.  FoOurhy,  1  Vem. 
185.  [1684]  Gell  v.  Hayaard,  1  Vem.  312.  [1720]  Dorset  v.  Qirdler,  Prec.  Chanc. 
631.  [1686]  BeehmaU  v.  Amdd,  1  Vem.  354.  [1686]  Parry  v.  Rogers,  1  Vem.  442 ; 
Paxld  V.  Ingrey,  I  Vera.  308;  PhQips  v.  Cwrew,  1  Peere  Wms.  116.  [1723]  Hdl  v. 
Hoddesdon,  2  Peere  Wms.  162  ;  Bidulph  v.  Bidulph,  2  Peere  Wms.  285.  [1730]  Shirley 
v.  Ferrars,  3  Peere  Wms.  77.  [1738]  Brandlyn  v.  Ord,  1  Atk.  571.  [1739]  Si^olk  v. 
Green,  1  Atk.  460;  Bemey  v.  Eyre,  3  Atk.  387.  [1746]  Dalton  v.  Thomson,  1  Dik.  97. 
[1746]  Btamey  v.  Eyre,  3  Atk.  387.  [1754]  Anonymous,  2  Vesey,  junior,  487,  and  Amb. 
237.  [1777]  Smith  v.  Attorney-General.  [1792]  Cressett  v.  Mittan,  3  Bro.  481,  and 
1  Ves.  449.  [1794]/«Tordv.S<iun<fers,  2Ves.458.  ll8QllDursley{Lord)v.  Fitzhardinge, 
6  Ves.  251.  [1805]  Bartleit  v.  Hawker,  cited  4  Mad.  9.  1808]  Allan  v.  AUan,  15  Ves. 
136.  [1817]  Morruon  v.  Arnold,  19  Ves.  670.  [1819]  Knight  v.  Knight,  4  Mad.  1. 
[1820]  Knight  v.  Knight,  IJ.  &  W.  165.  [1821]  Belfast,  Earl  of  v.  Chiehester,  2  J.  & 
W.  439.    [1822]  Angell  v.  AngeU,  1  Sim.  &  St.  83. 
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brooeht  before  the  attention  of  the  Court    I  cannot  consider  it  as  governing  this  case, 
but  I  mention  it  as  favorable  to  the  contention  of  the  Plaintiffs,  as  far  as  it  goes. 

Considering  this  case,  therefore,  as  belonging  to  the  class  of  bills  to  perpetuate 
testimony,  properly  so  called,  and  not  a  bill  of  discovery,  properly  so  called,  I  have 
[316]  to  consider  whether,  in  that  view  of  the  case,  the  Puintiff  can  insist  da  these 
interrogatories  being  answered.  Lord  Bedesdale,  in  the  passage  I  have  cited,  very 
properly  observes,  that  "  every  bill  is  in  reality  a  bill  of  discovery,"  and  in  this  general 
sense,  as  contradistinguished  from  a  bill  of  discovery  properly  and  technically  so  called, 
a  bill  to  perpetuate  testimony  is  a  bill  for  discovery ;  but  in  that  general  sense,  so 
expressed  by  Lord  Bedesdale,  the  Plaintiff  is  only  entitled  to  obtain  such  discovery 
as  will  be  material  for  the  relief  asked,  where  the  bill  does  seek  relief,  or  as  will  be 
material  for  the  order  required,  where  the  bill  does  not  seek  relief,  but  asks  for  an 
order  not  properly  or  technically  called  reliel  This,  if  it  required  authority,  is  clearlv 
and  distinctly  laid  down  in  ScoU  v.  Maekiniosh  (1  Ves.  &  B.  504),  Affor  v.  The  Begenrs 
Canal  Oompamy  (Sir  Q.  Cooper,  212)  and  in  Hart  y.  Parse  (4  Price,  339).  It  is  also 
founded  on  oommonsense,  for  if  this  were  not  the  law,  the  Plaintiff,  who  had  stated 
a  case  asking  for  no  relief  or  assistance  from  the  Court,  might  examine  a  Defendant 
in  all  the  details  of  his  past  life  and  parentage,  and  gratify  an  idle  and  fruitless 
curiosity,  which  would  in  no  respect  assist  him  m  his  suit. 

What  is  it  then  that  a  Plaintiff  in  a  bill  to  perpetuate  testimony  requires  ?  It  is 
this,  and  only  this : — that  the  Plaintiff  shall  admit  his  title  to  examine  such  witnesses 
as  he  may  think  fit,  on  the  various  matters  and  issues  stated  in  his  bill.  Beyond  this, 
the  inquiry  is  idle  and  fruitless ;  the  answer  of  the  Defendant  cannot  be  used  against 
him  in  any  further  proceeding,  and  if  the  bill  be  brought  to  a  hearing,  it  will  be  dis-  ■ 
missed  with  costs.  This  is  established  in  Hall  v.  Hoddadon  (2  P.  Wms.  161) ;  fFelby 
V.  [316]  7%«  Duke  of  Portland  (6  B.  P.  C.  39) ;  and  Atum.  (2  Yes.  sen.  496).  It  is 
true  that  such  dismissal  does  not  prejudice  the  evidence  already  given ;  but  all  this 
shews  that  as  soon  as  the  first  answer  is  put  on  the  file,  the  Plaintiff  has,  on  filing  a 
repbcation,  full  power  to  examine  what  witnesses  he  may  choose,  on  the  various  issuSs 
stated  in  his  bill.  Unless  the  right  of  the  Plaintiff  to  compel  an  answer  were  con- 
fined to  what  he  seeks  by  his  biU,  or,  in  other  words,  his  right  or  title  to  examine 
witnesses  respecting  the  points  stated  in  the  Plaintiff's  bill,  it  is  plain  that  the  Court 
could  never  draw  any  line,  or  tell  where  to  stop  the  PlaintifT  in  his  examination  of  the 
Defendant  on  interrogatories.  Everything,  except  what  consists  in  an  admission  or 
denial  of  the  Plaintiff's  right  to  examine  witnesses  in  perpetuam  rei  memoriam,  would 
be  equally  material,  or,  rather,  equally  immaterial,  and  the  whole  birth,  parentage, 
education,  and  early  life  of  the  Defendant  might  be  inquired  into  by  the  Plaintiff,  and 
the  Court  would  be  able  to  fix  on  no  principle  by  which  to  stop  the  inquiry  or 
curiosity  of  the  Plaintiff. 

It  is  said  that,  by  the  modem  practice,  the  parties  themselves  can  be  examined, 
and  that  this  is  a  mode  of  examining  the  Defendants ;  but  the  answer  to  that  is 
obvious ;  the  proper  mode  of  examining  a  Defendant  as  a  witness  is  the  same  as  that 
of  examining  all  the  other  witnesses,  and  as  it  is  only  by  so  examining  them  that 
their  depositions  can  be  made  evidence  at  a  future  period,  so  it  is  only  by  examining 
a  Defendant  in  like  manner  that  his  evidence  can  be  perpetuated  in  common  with 
that  of  the  other  witnesses. 

Upon  the  fullest  consideration  I  have  been  able  to  [317]  give  to  this  case,  I  am  of 
opinion  that  it  would  be  contrary  to  the  principle  of  pleading,  as  laid  down  by  Lord 
liedesdale  and  Lord  Eldon,  to  convert  a  bill  properly  filed  to  perpetuate  testimony 
into  a  bill  for  discovery,  in  the  technical  sense  in  which  the  words  are  used  by  Lora 
Bedesdale,  and  that  if  it  be  not  so  converted,  and  if  it  be  treated  as  a  bill  of  discovery 
only,  in  the  general  sense  of  that  term  in  which  Lord  Bedesdale  observes  that  "every 
bill  is  in  reality  a  bill  of  discovery,"  then  that  the  discovery  sought  is  not  material  to 
the  only  order  which  can  be  obtained  by  the  Plaintiff  in  this  suit,  and  that  con- 
sequently the  answer  to  these  interrogatories,  which  cannot  be  read  for  any  legitimate 
purpose,  either  in  this  suit  or  in  anv  other  proceeding,  is  not  material  for  the  purpose 
of  this  suit,  and  cannot  be  required,  and  consequently,  that  these  exceptions  must  be 
disallowed  with  costs. 

Note.— See  the  5th  &  6th  Vict.  c.  69,  and  the  statement  in  10  Clark  &  Fin.  305. 
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[318]    Eluce  v.  Roupell  (No.  3).    May  7,  8,  1863. 

The  Plaintifb  filed  a  bill  to  perpetuate  testimony  as  to  the  validity  of  a  deed,  which 
question,  they  alleged,  could  not  at  present  be  tried.  After  the  Defendants  had, 
bv  answer,  admitted  the  Plaintiffs'  right  to  perpetuate  the  testimony,  the  Plaintiffs 
filed  another  bill,  raising  the  question  of  the  validity  of  the  same  deed.  A  motion, 
by  the  Defendants,  to  stay  proceedings  in  the  suit  to  perpetuate  testimony,  on  the 
ground  of  the  existence  of  the  second  suit,  was  refused  with  costs. 

The  Plaintiffs  filed  a  bill  to  perpetuate  testimony  in  regard  to  the  validity  of  a 
deed  of  the  26th  of  September  1853,  which  bill  the  Defendants  answered.  The 
Plaintifis  afterwards,  in  February  1863,  filed  a  second  bill  in  another  branch  of  the 
Court,  in  which  the  question  as  to  the  validity  of  the  same  deed  was  also  raised. 

The  Defendant  pleaded  the  second  suit  in  bar  of  the  first,  but  her  plea  was  over- 
ruled. (See  ante,  p.  307.) 

Exoeptions  to  the  answer  were  then  taken  and  overruled,  and  on  the  next  day 
the  Plaintiffs  filed  a  replication  in  this  suit. 

The  Defendants  now  moved  to  stay  all  proceedings  in  this  suit  with  costs,  to  be 
paid  by  the  Plaintiffs. 

Thx  SouciTOR-GrENERAL  (Sir  R.  Palmer),  Mr.  Selwyn  and  Mr.  C.  Swanston,  in 
support  of  the  motion.  The  statement  in  the  first  bill,  that  no  proceedings  could  be 
taken  to  try  the  question,  prevented  the  Defendants  demurring  to  it ;  Angell  v.  Angell 
(I  Sim.  &  St.  83) ;  but  the  Plaintiffs  have  since  filed  a  second  bill  raising  the  same 
question,  and  which  clearly  shews  that  the  first  suit  is  unnecessary  and  useless. 
Though  the  Defendants  failed,  in  consequence  of  mere  technicalities,  from  availing 
themselves  of  this  objection  by  plea,  those  technicalities  do  not  exist  on  this  motion. 
The  two  suits  [319]  which  raise  the  same  point  ought  not  to  be  allowed  to  proceed, 
for  if  they  do,  the  same  witnesses  will  be  examined  twice  over,  while,  if  any  special 
necessity  exists  for  their  immediateexamination,  it  may  take  place  f2«  bene  esse  in  the  second 
(uit.  As  this  suit  can  never  be  brought  to  a  hearing,  the  objection  cannot,  as  in  an 
ordinary  case,  be  effectually  taken  by  the  answer,  ana  it  is,  therefore,  properly  brought 
forward  by  motion.     The  proceedings  in  this  suit  ought  therefore  to  be  stayed. 

As  to  the  costs,  the  Defendants,  who  have  examined  no  witness  on  their  own 

behalf,  are  clearly  entitled  to  them;  BUnkhome  v.  Feast  (1  Dick.  153);  v. 

Andrews  (Bamardiston  (C.  C.)  333). 

Mr.  Bacgallay,  Mr.  Hobhouse  and  Mr.  Cotton  were  not  heard. 
The  &£^ter  of  the  Bolls  [Sir  John  Bomilly].  This  case  is  very  singular  in 
its  circumstances,  but  in  addition,  it  seems  destined  to  raise  a  number  of  peculiar 
points  of  pleading.  This  motion  is,  as  I  said  during  the  argument,  in  substance,  the 
rear^ment  of  the  plea.  This  was  not  disputed ;  but  it  was  said  that,  upon  this 
motion,  the  Defendants  are  relieved  from  the  technicalities  to  which  they  were 
subject  in  regard  to  the  plea.  But  it  is  necessary  that  some  rules  of  pleading  should 
be  preserved ;  here  is  a  bill  for  perpetuating  testimony,  it  is  not  demurred  to,  but  an 
answer  is  put  in  which  admits  we  Plaintiffs'  right  to  examine  witnesses  m  perpeiuam 
ret  memoriam,  and  a  plea  to  it  is  afterwards  overruled.  It  is  open  to  the  Defendants, 
after  they  have  admitted  the  Plaintiffs'  title  to  [320]  what  they  ask  by  their  bill,  to 
eome  and  say,  that  by  reason  of  some  other  proceeding  taken  by  the  Plaintiffs  in 
another  Ck>urt,  they  are  not  entitled  to  what  tney  ask,  and  that  idl  the  proceedings 
in  this  suit  ought  to  be  stayed  1  If  the  Plaintiffs  had  filed  their  bill  to  perpetuate 
testimony,  and  it  appeared,  upon  the  face  of  it,  that  they  could  at  once  bring  the 
matter  before  a  Court  of  law  and  try  the  question,  the  bill  would  have  been  open 
to  a  demurrer.  But  if  the  Defendant  does  not  think  fit  to  demur,  but  answers 
the  bill,  can  he  afterwards  come  and  stay  the  proceedings,  on  the  ground  that  this  is 
a  matter  which  may  be  at  once  tried  at  law  1  Would  not  this  Court  say,  if  you 
wished  to  avail  yourself  of  this  defence,  you  ought  to  have  done  so  at  the  proper  time 
by  [4ea  or  demurrer?  Does  it  make  the  thing  more  clear  that  a  suit  has  since  been 
ustitutedt 

This,  which  is  a  distinct  question  of  pleading,  is,  whether  a  Defendant,  who  has 
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admitted  the  title  of  the  Plaintiffs  to  this  species  of  order,  can  afterwards  say  he  was 
wrong  in  making  the  admission,  and  ask  that  all  the  proceedings  might  be  staged. 
How  can  I  tell  under  what  circumstances  the  other  bill  nas  been  filed  ? 

Take  this  case,  which  actually  happened :  a  man  who  was  tenant  for  life  with 
remainder  to  his  first  son  in  tail,  married,  first  at  Oretna  Oreen,  had  a  son  bom,  and 
was  afterwards  married  again  at  St.  George's,  Hanover  Square.  On  his  first  son 
coming  of  age,  he  and  his  father  cut  off  the  entail  and  mortgaged  the  property  to 
A.  B.,  who,  finding  that  the  eldest  son  was  bom  before  the  second  marriage,  filed  a 
bill  to  perpetuate  testimony  as  to  the  Scotch  marriage,  and  proceeded  to  examine  his 
witnesses.  Now  suppose  this  had  happened :  that  wben  the  eldest  son  had  examined 
one-half  his  witnesses,  the  father  had  died,  and  that  the  second  son  [321]  claimed  the 
estate,  would  not  the  eldest  son  have  been  allowed  to  proceed  in  the  examination  of 
his  witnesses,  or  would  the  question  be  made  more  clear  by  the  second  son's  bringing 
an  ejectment  to  recover  the  estate  ?  I  apprehend  that  the  Court  would,  in  such  a  case, 
allow  the  examination  of  the  witnesses  to  proceed. 

In  this  case,  on  a  former  occasion,  I  gave  directions  for  the  examination  in  the 
registrar's  office  of  every  reported  case  relating  to  this  subject,  but  in  none  of  them 
can  such  motion  as  the  present  be  found.  I  do  not  say  that  this  is  concliuive,  but 
such  a  case  as  I  have  stated  must  have  arisen. 

I  am  of  opinion  that  this  motion  cannot  be  sustained. 

The  Plaintiffs  have  brought  a  bill  claiming  a  right  to  examine  witnesses  m 
perpetuam  rei  memoriam,  that  right  has  been  admitted,  and  they  are  entitled  to  the 
order  peculiar  to  suits  of  this  nature.  I  cannot  go  into  circumstances  of  the  other 
suit,  the  objects  of  the  two  suits  not  being  identical  I  must  therefore  refuse  thu 
motion  with  costs. 

May  8.  Thk  SOLlciTORrGENERAL  stated  that  it  had  been  agreed  that  proceedings 
in  this  suit  should  be  stayed,  on  terms  which  had  been  arranged  between  the 
parties. 

[322]    Absoloh  v.  Gething.    Jan.  15,  16,  1863. 

[S.  C.  32  L.  J.  Ch.  786 ;  8  L.  T.  132 ;  9  Jur.  (N.  S.)  1263 ;  11  W.  R  332.] 

The  Friendly  Societies  Act  (18  &  19  Vict.  c.  63,  s.  23)  requires  the  assignees,  Sic,  id 
the  officers  of  such  societies  "  upon  demand  in  writing "  to  pay  the  debts  due  from 
such  officers  in  priority  of  his  other  creditors.  Held,  that  a  bill  filed  to  recover  the 
amount  is  a  sufficient  "  demand  in  writing." 

The  priority  over  other  creditors,  which  is  given  to  friendly  societies  for  debts  due  to 
them  from  their  treasurer,  &c.,  is  not  lost  bv  their  neglecting,  for  some  time,  to 
make  him  give  the  security  required  by  their  rales  and  by  statute,  nor  by  their 
neglect  to  audit  his  accounts. 

In  1840  a  friendly  society,  called  "The  Female  Benefit  Society,"  was  established 
under  the  provisions  of  the  10  Geo.  4,  c  56,  and  the  4  &  5  WilL  4,  c  4.  At  the 
same  time,  William  Conway  James  was  appointed  treasurer  of  this  society,  and  he 
continued  to  hold  that  appointment  until  the  31st  May  1861,  when  he  assigned ,all 
his  estate  and  effects  to  the  Defendants  for  the  benefit  of  his  creditors. 

On  the  19th  June  1861  Mary  Absolom  and  Mary  Rolands,  as  "stewards  and 
trustees"  of  the  society,  demanded,  in  writing,  payment  to  them  of  the  sum  of 
J&400,  13s.  2d.,  alleged  to  be  due  to  the  society  from  William  Conway  James,  and 
they  insisted  on  payment  of  that  sum  in  priority  of  his  other  creditors.  This  being 
refused,  they  filed  the  present  bill  in  1862,  asking  for  payment  of  that  sum  out 
of  the  estate  and  effects  of  William  Conway  James,  and  for  an  account  thereof,  if 
necessary. 

They  rested  their  claim  for  priority  on  the  23d  sect,  of  the  18  &  19  Vict.  c.  63, 
which  is  as  follows : — 

"  If  any  person  appointed  or  employed  to  any  office  in  any  friendly  society,  and 
having  in  his  hands  or  possession,  by  virtue  of  his  office,  any  moneys  or  property 
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whatBoever  of  such  society, "  &*.,  "  shall  die  or  become  bankrupt  or  insolvent,"  &c., 
"or  shall  make  any  assignment,  disposition,  assignation  or  other  conveyance  for  the 
benefit  of  his  creditors,  wie  heira,  execators,  admmistrators  or  assignees  of  every  such 
officer,"  [323]  &c.,  "  shall,  upon  demand  m  vmting  made  by  the  treasurer,  or  by  the 
teustee,  or  any  two  of  the  trustees  of  such  society,  or  any  person  appointed  at  some 
meeting  of  the  society  to  make  such  demand,  deliver  and  pay  over  all  such  moneys," 
&&,  "  to  such  person  as  such  treasurer  or  trustees  shall  appomt,  and  shall  pay,  out  of 
the  estate,  assets  or  effects,  heritable  or  moveable,  of  such  officer,  all  sums  of  money 
due  which  such  officer  shall  have  received,  hefore  any  other  of  fUs  debit  are  paid  and 
before  any  other  claims  upon  him  shall  be  satisfied." 

The  defences  raised  by  the  Defendants  were  as  follows  : — First,  that  the  Plaintiffs 
were  not  the  trustees  of  the  society.  As  to  this,  it  appeared  that  the  rules  did  not 
provide  for  the  appointment  of  trustees,  but  that  six  days  before  the  filing  of  the 
bill  the  Plaintiffs,  who  were  then  stewards  only  of  the  society,  had  been  appointed 
trustees. 

Secondly,  it  was  said  that  there  had  been  no  valid  demand  in  writing  "  by  the 
treasurer  or  by  the  trustees,"  or  by  "  any  person  appointed  at  some  meeting  of  the 
society  to  make  such  demand."  For  although  the  Plaintiff,  by  their  notice  of  the 
19th  of  June  1861,  had  claimed  as  "  stewards  and  trustees,"  soil  that  they  did  not 
dien  fill  the  character  of  trustees. 

Thirdly,  that  although  the  rules  of  the  society  required  it,  William  Conway  James 
had  not,  until  the  7th  of  January  1853,  given  any  bond  in  the  form  prescribed  by  the 
10  Oeo.  4,  c.  56,  a  11,  and  which  that  section  required  him  to  do,  before  he  "should 
he  admitted  to  take  upon  himself "  the  execution  of  the  office  of  treasurer.  That 
therefore  he  had  not,  until  that  time,  been  daly  appointed  treasurer. 

[321]  Fourthly,  that  William  Conway  James  had  drawn  the  monev  in  question 
out  of  the  savings  bank  with  the  assent  of  the  secretary,  who  had  verbally  sanctioned 
his  takine  the  money,  on  the  terms  of  his  paying  interest  thereon,  and  that  therefore 
it  was  a  loan  to  James  and  not  a  fund  held  by  him  as  treasurer.  But  this  statement 
the  Court  considered  disproved. 

Fifthly,  that  the  society  had  omitted  to  audit  William  Conway  James's  accounts, 
and  had  therefore  not  taken  proper  steps  to  prevent  his  dealing  improperly  with  the 
funds,  and  that  by  their  laches  they  had  deprived  themselves  of  their  priority. 

Mr.  Hobhouse  and  Mr.  Jessel,  for  the  Plaintiffs,  relied  on  the  express  terms  of  the 
18  &  19  Vict  c.  63,  8.  23. 

Mr.  Baggallay  and  Mr.  Gordon  Whitbread,  in  support  of  the  fourth  objection, 
cited  Ex  parte  The  Amicabk  Sodety  of  Lancaster  (6  Ves.  98) ;  Ex  parte  Boss  (6  Ves. 
802) ;  Ex  parte  Fleet  (4  De  G.  &  Sm.  52) ;  and  see  In  the  Matter  of  the  Heanor  Friendly 
Society  (1  Beav.  508). 

They  argued  that  the  clause  in  question,  ^ving  priority  to  friendly  societies  over 
other  bond  fide  creditors,  was  harsh  and  unequitable,  and  that  it  ought  to  be  construed 
with  the  greatest  strictness. 

The  Master  of  thk  Bolls  [Sir  John  Bomillyl  I  think  the  Plaintiffs  are  entitled 
to  a  decree,  and  that  what  is  alleged  by  the  Defendants  is  not  sufficient  [3261  to 
deprive  them  of  their  rights.  Assuming  that  £400,  ISs.  2d.  was  due  from  WilBam 
Ccniway  James,  at  the  time  when  he  became  insolvent  and  executed  the  deed  of 
sssignment  of  the  31st  of  May  1861,  it  is  said  that  the  Plaintiffs  are  not  entitled  to 
the  Denefit  of  the  23d  section  of  the  18  &  19  Vict  c.  63,  for  these  reasons : — 

In  the  first  place  it  is  said  there  are  no  trustees  of  the  society.  This  defence  fails, 
the  &ct  being  that  a  document  appointing  them  trustees  previous  to  the  filing  of  this 
hill  has  been  produced. 

In  the  next  place,  it  is  said  that  no  demand  in  writing  has  been  made.  I  do  not 
eo  into  the  question  whether  any  such  demand  was  made  previous  to  the  filing  of  this 
bill,  but  of  this  I  am  satisfied,  that  the  bill  itself  is  a  demand  in  writing,  and  there  is 
therefore  no  necessity  to  go  beyond  that. 

Next,  it  is  said  that  the  treasurer  did  not  ^ve  any  security  until  January  1853; 
but  he  might  be  treasurer  before  he  nive  security,  although  he  could  not  properly  act 
sod  his  acts  might  be  inofficious.  However  he  gave  security  in  1853,  and  I  am  of 
opinion  that  from  that  time  to  1861  he  was  the  treasurer  of  this  society. 
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It  is  then  said  that  this  money  was  in  his  hands,  not  in  his  character  of  treasurer, 
but  as  borrower.  The  evidence  on  that  fails.  When  he  took  this  monev  out  of  the 
saving  bank  he  committed  a  breach  of  duty,  and  there  is  nothing  in  the  statute  to 
the  effect  that  any  misconduct  of  the  treasurer  can  deprive  a  friendly  society  of  the 
benefit  of  this  clause  of  the  Act.  This  clause  assumes  the  fact  that  the  treasurer  has 
acted  improperly ;  if  he  had  allowed  the  investment  to  remain  in  the  savings  bank,  it 
would  not  have  been  necessary  to  come  against  his  estate. 

[3261  The  Legislature  has  thought  fit,  in  these  cases,  where  a  number  of  poor 
persons  have  made  a  provision  against  sickness  or  the  like,  that  they  shall  have  the 
benefit  of  the  priority  given  by  this  clause,  and  everyone  dealing  with  the  treasurer 
of  a  friendly  society  knows  that  this  is  the  law,  and  that  his  estate  is  mortgaged  to 
the  full  amount  for  what  he  may  owe  to  the  society,  in  priority  over  every  other 
claimant.  I  do  not  therefore  feel  the  extreme  iniquity  of  this  clause,  which  the 
Defendants  have  attempted  to  impress  on  me ;  and  though  I  admit  that  this  clause 
must  be  construed  strictly,  still  I  have  been  unable  to  come  to  the  conclusion  that 
Plaintifiis  are  not  entitled  to  the  benefit  of  it. 

It  is  then  said  that  the  society  has  not  audited  the  accounts,  and  that  it  has  been 
satisfied  with  the  statement  of  the  treasurer.  But  I  do  not  see  that  they  have  thereby 
lost  the  benefit  of  the  clause. 

All  the  objections  fail,  and,  the  Defendants  admitting  sufficient  assets,  the  Plaintiffs 
are  entitled  to  a  decree  for  the  sum  claimed,  which,  by  tne  treasurer's  account,  appears 
to  be  the  amount  due  from  him. 


[327]    Farmer  v.  Dean.    Feb.  10,  11,  1863. 

After  an  ineffectual  attempt  to  sell  by  auction  an  estate  devised  in  trust  for  sale, 
liberty  was  given  to  one  of  the  trustees  to  purchase  it  at  the  price  at  which  it  had 
been  bought  in,  upon  its  appearing  beneficial  to  the  parties  interested. 

The  testator  died  in  1861.  By  his  will,  he  devised  his  freeholds  and  copyholds  to 
the  Plaintiff  (his  son),  James  Farmer  and  K  H.  Dean,  upon  trust  to  sell  and  hold 
one-third  of  the  purchase-money  for  his  daughter  Sarah  Griffiths  for  life,  with 
remainder  to  her  children,  another  one-tbird  for  his  daughter  Ann  Dean  absolutely, 
and  the  remaining  one-third  for  the  Plaintiff  absolutely.  The  testator  appointed 
Dean  and  the  Plaintiff  executors. 

The  trustees  put  part  of  the  trust  property,  called  the  Brickhouse  estate,  up  for 
sale  by  auction  in  June  1862.  It  was  not  sold,  but  was  bought  in  for  £3150.  The 
trustees  could  not  afterwards  obtain  a  purchaser  at  that  price. 

The  Plaintiff,  being  willing  to  give  JC3150  for  the  property,  filed  this  bill  against 
his  co-trustee  and  against  Ann  Dean  and  her  husband,  and  Sarah  Griffiths  and  her 
husband  and  their  three  infant  children,  praying  that  he  might  be  at  liberty  to 
purchase  the  Brickhouse  estate.  It  appeared  that  it  would  be  tor  the  benefit  of  all 
parties  interested  that  the  Plaintiff  should  become  the  purchaser  at  that  price. 

Mr.  W.  Morris,  for  the  Plaintiff.     (See  Campbell  v.  fFaUcer,  5  Ves.  681.) 

Mr.  Babington,  for  the  Defendants. 

[32B]  Feb.  11.  The  Master  of  the  Bolls  [Sir  John  BomillyJ.  I  have  looked 
into  this  matter,  and  I  think  that  the  Plaintiff  may  take  a  decree  giving  him  liberty 
to  purchase. 

Abstract  of  Decree. — ^Let  the  Plaintiff  be  at  liberty  to  purchase  the  Brickhouse 
estete  for  £3150.  Order  the  trustees  to  convey  and  the  Pltuntiff  to  pay  the  costs  of 
suit    Reg.  Lib.  1863,  A.  fol.  236. 
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[328]    Hakms  r.  Pabsons.    Dee.  10,  11,  12,  17,  1862. 
[S.  C.  32  L.  J.  Ch.  247 ;  7  L.  T.  815 ;  9  Jur.  (N.  S.)  145 ;  11  W.  B.  250.] 

A  covenant  not  to  carry  on  the  trade  of  horse-hair  manufacturer  within  200  miles  of 

Birmingham,  held  valid. 
A  covenant,  on  the  purchase  of  horse-hair  manubcturers  not  to  carry  on  the  trade  of 

horse-hair  manufacturer,  construed  to  prevent  the  covenantor  from  the  buying  and 

selling  manufactured  horse-hair. 

In  August  1858  the  Plaintiffs  (Harms  &  List),  who  carried  on  the  trade  of  horse- 
hair manufacturers  in  London,  agreed  with  the  Defendant  (Parsons),  who  carried  on 
the  same  business  in  Birmingham,  to  buy  the  goodwill  of  the  Defendant's  business  of 
"horse-hair  manufacturer  "  for  £630,  and  the  stock  at  a  valuation. 

By  a  deed  dated  the  28th  of  February  1859,  and  made  between  the  Plaintiffs, 
described  as  hors6-hair  manufaeturers,  of  the  one  part,  and  the  Defendant  of  the  other 
part,  after  reciting  that  the  Defendant  had  agreed  to  sell  to  the  Plaintiffs  "  all  his 
interest  and  goodwill "  in  the  trade  of  horse-hair  numu/adiarer,  it  was  witnessed  that 
the  Defendant  assigned  to  the  Plaintiffs  "  all  and  singtdar  the  beneficial  interest  and 
goodwill  of  him,  the  Defendant,  in  the  said  trade  or  business  of  a  horse-hair 
mmmfaehtrer,"  and  all  implements,  &c.,  and  all  right,  title,  &c. 

[329]  The  Defendant  thereby  covenanted  with  the  Plaintiffs  as  follows : — 

"That  he,  Joseph  Parsons,  shall  not,  nor  will,  at  any  time  hereafter,  either  by 
himself  or  in  connection  or  by  any  other  person  or  persons,  directly  or  indirectly, 
tarry  on  the  said  trade  or  business  of  a  horse-hair  Tncmufadurer,  at  any  town,  city  or  other 
^ace  in  the  United  Kingdom,  within  the  distance  of  200  nuies  from  the  town  of 
Birmingham,  without  the  consent  in  writing  of  the  Plaintiffs,  from  time  to  time,  first 
had  and  obtained,  except  for  their  benefit  and  at  their  request,  under  a  penalty  of 
jCIOOO  to  be  paid  to  the  Plaintiffs,  their  executors,  administrators  and  assigns. 
Provided  always,  that  nothing  herein  contained   shall  extend  or  be  construed  to 

Crevent  Joseph  Parsons  buying  and  selling  Mexican  fibre,  as  a  wholesale  dealer,  but 
e  shall  not,  either  directly  or  indirectly,  be  at  liberty  hereafter  to  manufacture  the 
ttme." 

The  Plaintiffs  alleged  that  the  Defendant  had  violated  this  covenant,  and  they 
filed  this  biU  for  an  injunction  to  restrain  the  Defendant  from  carrying  on  the  trade 
or  business  of  a  horse-hair  manufacturer  and  dealer  at  Birmingham,  or  within  200  miles 
thereof. 

The  Defendant  admitted  he  had  bought  and  sold  hair,  and  he  insisted  on  his 
right  to  act  as  a  dealer,  as  distinguished  from  a  manufacturer  of  horse-hair.  He  said 
as  follows : — 

"  I  say,  and  insist,  that  buying  and  selling  hair  is  no  part  of  the  business  of  a  hair 
maaufacturer,  and  that  my  trade  at  Birmingham,  which  was  bought  by  the  Plaintiffs, 
was  that  of  a  horse-hair  manufacturer  only,  and  that  of  a  dealer  in  the  raw  material. 
The  business  of  buying  and  selling  hair  is  a  distinct  business  from  [330]  that  of  a 
hair  manufacturer,  and  is  followed  by  persons  who  are  not  manufacturers." 

Mr.  Baggallay,  Mr.  E.  K.  Karslake  and  Mr.  F.  Clifford,  for  the  Plaintiffs,  argued 
that  the  covenant  was  valid  in  law,  that  the  Defendant  had  ^violated  it  by  buying 
and  selling  horse  hair,  and  that  this  was  part  of  the  business  of  horse-hair  manu- 
hctnre  which  the  Plaintiffs  had  purchased  from  the  Defendant.  They  cited  Bunn  v. 
%(4  East,  190);  fFhittaier  v.  Sowe  (3  Beav.  383);  fFaUis  v.  Day  (2  Mee.  &  W. 
273) ;  TaUis  v.  TaUis  (1  Ellis  &  Bl.  391) ;  Avery  v.  Longford  (K.  666). 

S'hx  Mastsk  of  the  Rolls  referred  to  Benioell  v.  /nru  (24  Beav.  307).] 
r.  Selwyn  and  Mr.  Druce,  for  the  Defendant,  argued  that  200  miles  was  an 
unreasonable  limit;  that  the  covenant  was  in  restraint  of  trade,  and  was  void. 
Secondly,  they  argued  that  the  covenant  had  not  been  violated,  for  the  two  trades 
were  distinct,  and  that  the  Defendant  had  only  acted  as  a  dealer  and  not  as  a  manu- 
facturer. They  cited  Homer  v.  Graves  (7  Bing.  735) ;  Price  v.  Green  (16  Mee.  &  W. 
346);  Mallan  v.  May  (U  Mee.  &  W.  653). 


R.  viu. — 5 
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Mr.  Baggallay,  in  reply. 

Dec.  17.  Thb  Master  of  thb  Rolls  [Sir  John  Romilly].  The  Plaintiffs  insist 
that  the  Defendant  has  broken  the  covenant ;  this  he  denies,  and,  in  the  first  place, 
£3311  says  that  the  covenant  is  worth  nothing,  because  it  is  in  restraint  of  trade,  and 
prohioits  the  Defendant  from  carrying  it  on  in  any  part  of  England  or  Wales,  except 
in  a  comer  of  Cornwall,  and  also  in  part  of  Scotland  and  Ireland.  I  do  not  assent  to 
that  view  of  the  question ;  and  on  reading  the  cases,  I  do  not  think  that  this  covenant 
is  bad  by  reason  of  its  extent.  The  cases  lay  down  this  principle : — That  if  the  nature 
of  the  trade  require  it,  the  extent  excluded  may  be  very  great  indeed,  as  in  the  case 
of  a  solicitor  and  attorney,  in  which  there  are  two  cases  which  hold  that  such  a 
covenant  is  good,  though  it  prohibits  the  business  being  carried  on  throughout  all 
England. 

This  covenant  is  not  an  absolute  prohibition,  it  would  allow  the  Defendant  to 
carry  on  his  business  in  Glasgow,  and  the  trade  seems  confined  to  a  very  small 
number  of  persons.  I  am  therefore  of  opinion,  that  the  area  of  exception  is  not  so 
excessive  as  to  vitiate  the  covenant. 

The  next  question  is,  whether  the  Defendant  has  broken  the  covenant  7  This  is 
a  question  of  fact,  and  as  to  this,  the  Defendant  draws  a  distinction  between  a  horse- 
hair manufacturer  and  a  horse-hair  dealer,  and  I  think  that  this  is  clearly  established 
by  the  evidence.  The  Defendant  also  points  out  that  it  is  only  the  trade  of  horse- 
hair manufacturer,  not  that  of  dealer,  which  he  has  sold.  I  assent  to  the  distinction 
between  the  two  branches  of  trade,  and  the  evidence  establishes  that  the  Defendant 
has  done  nothing  as  a  horee-hair  manufacturer,  but  there  is  distinct  evidence  of  the 
Defendant  having  bought  and  sold  manufactured  horse-hair ;  indeed,  to  some  extent 
he  admits  it  in  his  answer.  I  am  satisfied,  on  the  evidence,  that  buying  and  selKng 
manufactured  horse-hair  is  part  of  the  business  of  a  horse-hair  manufacturer,  and  that 
the  trade  of  horse-hair  dealer  is  not  [332]  confined  to  unmanufactured  horse-hair. 
The  sale  is  of  the  business  of  a  horse-hair  manufacturer,  that  is,  of  the  whole  of  such  a 
business ;  and  when  I  look  at  the  assignment,  which  must  be  construed  most  strongly 
against  the  grantor  or  vendor,  I  find  that  the  Defendant  has  sold  his  business  of 
horse-hair  manufacturer  and  all  that  belongs  to  it,  which  must  be  held  to  mean  every- 
thing which  properly  belongs  to  such  a  business,  and  therefore  to  include  the  selling 
of  manufactured  horse-hair. 

The  consequence  is,  that  when  the  Defendant  covenants  that  he  will  not  "  cany 
on  the  trade  or  business  of  a  horse-hair  manufacturer,"  he  has  covenanted  to  the 
extent  of  the  business  he  has  sold,  that  is,  that  he  will  not  sell  manufactured  horse- 
hair. 

The  result  is,  that  I  must  grant  an  injunction  to  restrain  the  Defendant  from 
buying  and  selling  manufactured  horse-hair,  either  directly  or  indirectly,  within 
the  200  miles,  and  from  or  otherwise  interfering  with  the  trade  of  horse-hair 
manufacturer. 

With  respect  to  the  other  point,  I  must  dismiss  the  bill,  so  far  as  it  seeks  to 
restrain  the  Defendant  from  carrying  on  the  trade  or  business  of  horse-hair  dealer, 
as  distinct  from  the  purchase  and  sale  of  manufactured  horse-hair. 

I  shall  give  no  costs  on  either  side.     The  Plaintiffs  have  put  their  case  too  high. 

[333]    Harris  v.  Harris  (No.  3).    July  16,  1862 ;  Feb.  21, 1863. 

A  leasehold  for  three  lives  was  settled  in  the  usual  way,  but  there  was  no  trust  to 
renew.  After  two  of  the  lives  had  dropped,  the  trustees  renewed  the  lease  by 
adding  two  new  lives,  and  the  tenant  for  life  voluntarily  advanced  a  portion  of  tlie 
fine.  Held,  that  he  was  not  entitled  to  repayment  out  of  the  other  trust  funds 
until  the  extent  of  his  enjoyment  could  be  ascertained.  But  the  tenant  for  life 
having  died  in  the  life  of  the  remaining  eestui  que  vie ;  Held,  that  his  estate  was 
then  entitled  to  be  repaid  out  of  the  trust  funds. 

In  1848,  on  the  marriage  of  Mr.  and  Mrs.  Harris,  a  considerable  sum  of  money 
and  some  copyholds,  which  were  held  on  a  lease  for  three  lives,  were  settled  on  trusts 
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which  gave  a  large  portion  of  the  income  to  Mrs.  Harris  for  her  separate  use  for  life, 
aod  the  remainder  of  the  income  to  Mr.  Harris  for  life,  and  after  their  deaths  the 
property  was  settled  on  the  children  of  the  marriaee.  There  was  no  trust  for 
renewal.  In  1850  two  of  the  cestuis  qtie  vie  had  died,  and  the  other  (John  Hill)  was  of 
an  advanced  age.  The  trustees  thereupon  renewed  the  lease  by  the  addition  of  two 
lives,  at  an  expense  of  £900,  of  which  the  sum  of  £403  was,  by  the  Chief  Clerk's 
certificate,  found  to  have  been  paid  by  Mr.  Harris.  It  was  arranged  by  a  deed  of 
1853,  which,  however,  was  inoperative  as  to  Mrs.  Harris  and  the  cnildren,  that  the 
£403  should  be  taken  in  satisfaction  of  so  much  of  the  trust  funds  as  had  been 
improperly  paid  to  Mr.  Harris. 

Tms  cause  now  came  on  for  further  consideration,  and  Mr.  Harris  asked  to  be 
paid  or  allowed  the  sum  of  £403  out  of  the  other  trust  funds.  John  Hill  the  original 
eedm  que  vie  was  still  living. 

Mr.  Lloyd  and  Mr.  B^van,  for  Mrs.  Harris,  argued  that  Mr.  Harris,  the  tenant 
for  life,  had  no  right  to  be  repaid  the  £403  which  he  had  voluntarily  advanced.  That 
Mr.  Harris  was  clearly  bound  to  pay  some  portion  of  it^  and  that  his  proportion  could 
only  be  ascertained  at  his  death,  when  the  extent  of  his  enjoyment  would  [334]  be 
known.    That  it  was  consequently  premature  to  ask  for  repayment. 

Mr.  Selwyn  and  Mr.  Salmon,  for  the  children,  also  argued  that  the  whole  fine 
ought  to  be  borne  by  the  tenant  for  life  and  the  remainder-men  in  proportion  to  their 
interest.  They  cited  Ccaier  v.  Sebright  (26  Beav.  374) ;  Jones  v.  Jones  (5  Hare,  440) ; 
HtOestm  v.  JFhelpdaU  (9  Hare,  775). 

Mr.  FoUett  and  Mr.  Lonsdale,  for  Mr.  Harris,  argued  that  there  being  no  trust  to 
renew  and  no  obligation  on  the  part  of  the  tenant  for  life  to  renew,  he  was  entitled 
to  be  paid  the  £403  advanced  by  him  for  that  purpose  out  of  the  trust  funds  in  Court. 
They  cited  fVkiU  v.  White  (9  Ves.  654). 

The  Master  of  the  Roli^  was  of  opinion  that  Mr.  Harris  could  not  now  require 
the  repayment  of  the  £403  which  he  had  advanced  voluntarily  for  the  purpose  of 
renewal,  and  he  thought  that  the  question  of  how  the  renewal  fine  ought  to  be  borne, 
as  between  parties  entitled,  must  remain  undecided  until  after  the  death  of  tenant  for 
life,  when  the  amount  to  he  borne  by  him  could  be  properly  ascertained. 

Feb.  21,  1863.  The  decree  on  further  consideration  declared  "  that  Mr.  Harris 
was  not  entitled,  during  his  life,  to  make  any  claim  in  respect  of  the  £403,  advanced 
by  him  for  the  purposes  and  under  the  circumstances  in  the  Chief  Clerk's  certificate 
mentioned,  but  that,  after  the  death  [336]  of  the  last-named  Defendant,  any  of  the 
persons  interested  in  respect  of  the  said  sum  of  £403,  or  in  the  trust  premises  comprised 
in  the  settlement,  were  to  be  at  liberty  to  apply,  as  they  mieht  be  advised,  as  to  the 
sam  or  sums  of  money  to  be  paid  to  or  by  the  estate  of  Mr.  Harris,  for  or  on  account 
of  the  sum  of  £403,  or  for  or  on  account  of  the  moneys  paid  out  of  the  corpus  of  the 
trust  premises  comprised  in  the  settlement,  in  or  about  the  renewal  or  renewals  of 
die  lite  or  lives  for  which  the  copyhold  estates  in  the  certificate  mentioned  are  held." 

Mr.  EEarris  died  in  December  1862,  and  John  Hill,  the  last  of  the  three  original 
(tstuis  que  vie,  died  in  January  following,  so  that  Mr.  Harris  had  received  no  benefit 
from  the  renewal. 

The  executors  of  Mr.  Harris  now  presented  a  petition  for  the  payment  to  them  of 
the  £403  out  of  the  trust  funds  in  Court.  It  appeared,  by  the  evidence  in  the  cause, 
that  from  the  marriage  in  1848  until  the  year  1864  Mr.  and  Mrs.  Harris  had  lived 
together,  and  that  Mr.  Harris  had  received  his  wife's  separate  income,  but  that  they 
had  since  lived  separate. 

Mr.  Baggallay  and  Mr.  Lonsdale,  in  support  of  the  petition,  argued  that,  as  Mr. 
John  Hill,  one  of  the  original  cestuis  que  vie,  had  survived  Mr.  Harris,  and  as  Mr.  Harris 
had  derived  no  benefit  from  the  renewal  in  1850,  his  estate  was  entitled  to  be  repaid 
the  £403  out  of  the  capital  of  the  settled  property  now  in  Court 

Mr.  Lloyd  and  Mr.  Beavan,  for  Mrs.  Harris,  ar^ed  that  the  £403  must  be 
considered  as  having  been  paid  out  of  the  separate  income  of  his  wife,  which  her 
husband  was  in  receipt  of  at  the  time  of  renewal. 

^36]  Mr.  Selwyn  and  Mr.  Druce,  for  the  children,  opposed  the  petition.  They 
cited  Carter  v.  Sebright  (26  Beav.  374). 
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Mr.  Parke,  for  the  trastees. 

Thi  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  oinnion  that  the 
executors  of  the  tenant  for  life  are  entitled  to  the  whole  £403.  As  the  certificate 
finds  that  it  was  paid  by  Mr.  Harris,  I  must  treat  it  as  paid  out  of  his  own  pocket. 
If  an  application  had  been  made  to  the  Court  to  effect  a  renewal  of  the  lease,  the 
question  would  have  been,  out  of  what  fund  the  fine  ought  to  be  paid,  and  I  think  it 
would  have  been  paid  out  of  the  fund  in  CJourt,  which  would  have  diminished  the 
income  of  the  tenant  for  life  to  the  extent  of  the  interest  on  the  amount  paid  for  the 
renewal.  The  tenant  for  life  by  paying  the  amount  has  lost  the  interest  thereon. 
In  that  view  of  the  case,  therefore,  Mr.  Harris  would  be  entitled  to  be  repaid. 

If  the  Court  adopt  the  principle  of  apportioning  the  fine  between  the  persons 
antitled,  according  to  their  enjoyment,  then  Mr.  Harris  has  received  no  benefit  at  all 
from  the  renewal.  I  am  therefore  of  opinion  Mr.  Harris's  estate  is  entitled  to  have 
£403  paid  to  him  out  of  the  funds  in  Court. 

[837]    Cooper  v.  Jenkins.    Feb.  10,  11,  1863. 

[S.  C.  1  N.  R  383.] 

A.  was  tenant  for  life  of  Lots  1  and  2,  to  which  B.  was  entitled  in  remainder.  B.,  and 
A.  as  his  surety,  mortgaged  Lot  2,  B.  alone  covenanting  to  pay.  By  a  con- 
temporaneous deed,  B.  conveyed  his  interest  in  the  other  lot  on  trusts  to  indemnify 
A.  as  his  surety.  A.  paid  large  sums  for  interest  on  the  mortgage.  Held,  that  he 
was  entitled  to  the  benefit  of  the  deed  of  indemnity  only,  but  not  to  stand  in  the 
place  of  the  mortgagee  on  Lot  1. 

The  Plaintiff  Cooper  was  entitled,  during  the  life  of  his  wife,  to  some  property 
designated  as  Lots  1  and  2.  The  Defendant^  W.  P.  Jenkins,  was  entitled  to  an 
interest  in  reversion  in  the  same  property. 

By  an  indenture,  dated  the  19th  of  March  1822,  W.  P.  Jenkins,  and  Cooper  as  his 
surety,  mortgaged  Lot  2  for  £250  and  interest,  but  W.  P.  Jenkins  alone  received  the 
money  and  alone  covenanted  to  pay  it. 

By  a  contemporaneous  deed,  dated  the  19th  of  March  1822,  W.  P.  Jenkins 
conveyed  his  interest  in  Lot  1  to  a  trustee,  upon  trust  to  save  harmless  and  keep 
indemnified  Cooper,  and  his  estate  in  Lot  2,  from  and  against  the  payment  of  the 
sum  of  £250  and  the  interest  thereof ;  and  for  that  purpose,  in  case  Cooper,  or  his 
life-estate,  should  become  liable  to  pay  or  make  good,  and  should  actually  pay  or  make 
good,  any  sum  or  sums  of  money  on  account  or  in  respect  of  the  £250  or  the  interest 
thereof,  then,  upon  trust,  out  of  the  rents  and  profits  of  Lot  1,  or  by  mortgage,  sate 
or  other  disposition  thereof,  to  raise  and  repay  to  Cooper  such  sum  or  sums,  with 
interest  thereof  after  the  rate  of  £5  per  cent,  per  annum. 

Cooper  paid  the  interest  on  the  mortgage  from  1822,  amounting  to  £420,  and  the 
interest  on  the  sums  so  paid  by  him  amounted  to  £456. 

In  1855  £100  (being  the  produce  of  part  of  Lot  2,  [338]  sold  to  a  Hulway 
company)  was  applied  in  part  discharge  of  the  £250. 

Mrs.  Cooper  died  in  1856,  and  Mr.  Cooper's  life-estate  thereupon  ceased. 

The  property  had  been  sold,  and  Lot  1  had  produced  £400,  and  Lot  2  had 
produced  £991.  Out  of  the  latter  sum,  the  amount  remaining  due  on  the  mortgage 
(£171)  was  paid,  under  an  order  made  in  1862  in  other  suits. 

This  bill,  filed  by  Cooper  in  May  1862,  prayed  the  execution  of  the  trusts  of  the 
indemnity  deed  of  the  19th  of  March  1822,  and  that  the  £400  (the  produce  of  Lot  1) 
might  be  applied  for  the  Plaintiff's  indemnity,  and  that  the  deficiency  of  that  sum 
might  be  paid  out  of  Jenkins'  share  in  the  £991,  the  produce  of  Lot  2. 

The  question  argued  was,  whether  the  produce  of  Lot  2  (the  mortgaged  property) 
was  applicable  to  the  Plaintiff's  indemnity. 

Mr.  Hobhouse  and  Mr.  Kay,  for  the  Plaintiff,  argued  that  as  the  produce  of  Lot  1 
was  insufficient  to  indemnify  the  Plaintiff,  he  was  entitled  to  stand  in  the  place  of  the 
mortgagee  of  Jenkins'  interest  on  the  produce  of  Lot  2  for  the  remainder.    They 
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Argued  that  a  surety  was  entitled  to  the  benefit  of  all  the  securities  held  by  the 
creditor  whom  he  paid  off.  They  relied  on  the  Mercantile  Law  Amendment  Act, 
1856, 19  &  20  Vict.  c.  97,  s.  5,  by  which  a  surety  is  entitled  to  have  assigned  to  him, 
or  to  a  to'ostee  for  him,  every  judgment,  specialty  or  other  security  neld  by  the 
creditor,  whether  it  shall  or  not  be  deemed,  at  law,  to  have  been  satisfied  by  the 
payment  of  the  debt,  and  he  may  sue  at  law  or  in  equity. 

[339]  Mr.  Lloyd,  for  Mr.  Jenkins,  and  Mr.  Baggallay  and  Mr.  Rodwell,  for  other 
parties  interested  in  the  produce  of  the  estate,  were  not  heard. 

Thx  Master  of  the  Bolis.  The  Plaintiff  proceeds  on  the  deed  of  indemnity, 
which  provides,  that  if  he  should  be  compelled  to  pay  (which  could  only  be  by  the 
mortgagee's  taking  possession  of  the  land),  or  if  he  should  actually  pay  the  interest, 
or  any  part  of  it,  he  shall  be  entitled  to  be  repaid,  with  interest  at  £5  per  cent.,  out 
of  Lot  1.  He  has  thought  fit  to  take  that  indemnity,  which  he  considers  more 
profitable  than  his  claim  as  surety  on  the  mortgaged  property.  As  he  has  paid  off 
the  interest  on  the  mortgage,  he  is  entitled  to  enforce  the  deed  of  indemnity  against 
William  Perkins  Jenkins.  But  I  do  not,  at  present,  think  that  the  Plaintiff  hu  any 
right  to  indemnity  out  of  Lot  2. 

Feb.  11.  The  Master  of  the  Bolls  [Sir  John  Eomillyl.  My  opinion  remains 
the  same  as  I  expressed  yesterday.  The  Plaintiff  cannot  have  the  benefit  of  the 
mortgage  on  the  principle  of  the  Mercantile  Law  Amendment  Act.  He  must  proceed 
under  one  or  other  of  the  two  rights  which  he  claims.  If  he  had  bound  himself  to 
pay  the  mortgagee,  and  had  done  so,  he  would  then  have  been  entitled  to  the  benefit 
of  the  mortgage.  He  has  not  done  so,  he  has  bargained,  by  a  separate  instrument, 
for  an  indemnity  which  is  perfectly  distinct.  This  payment  of  interest  was  perfectly 
Toluntaiy,  but  that  does  not  affect  the  deed  of  indemnity,  which  is  precise,  and 
entitles  him  to  what  he  has  paid,  whether  he  was  compelled  to  pay  or  not.  If  [340] 
«  surety  pay  off  the  mortgage  he  is  entitled  to  the  benefit  of  all  the  securities.  But 
here,  the  Plaintiff  has  ooutattcted  with  the  mortgagor,  for  whom  he  is  surety,  that  he 
dwuld  receive  a  particular  species  of  indemnity,  if  he  pay  off  any  part  of  the  principal 
or  interest  of  the  mortgage.  That  indemnity  he  is  entided  to,  and  not  to  the  benefit 
of  Uie  mortgage  paid  off. 

All  I  can  do  in  this  suit  is,  to  make  a  decree  for  the  enforcement  of  the  indemnity 
deed. 

[340]    Weld  v.  The  South-Western  Railway  Company.    Feb.  13, 14,  1862. 

[S.  C.  33  L.  J.  Ch.  142 ;  8  L.  T.  13 ;  9  Jur.  (N.  S.)  510 ;  11  W.  R.  448 ; 

1  N.  R.  415.] 

An  existing  railway  company  was  authorized  by  an  Act  to  make  some  extensions  and 
new  works  on  their  line,  and  "  for  the  purposes  of  the  works  by  the  Act  authorized 
and  the  general  purposes  of  their  undertaking,"  the  company  might  raise,  by  the 
creation  of  new  shares,  any  sum  not  exceeding  £100,000.  The  Lands  Clauses 
Consolidation  Act,  1845,  was  incorporated  in  the  Special  Act,  "  save  so  far  as  the 
clauses  and  provisions  thereof  respectively  were  expressly  varied  or  excepted  b} 
this  Act"  Held,  that  the  16th  section  of  the  Lands  Clauses  Act  (8  &  9  Yict.  c. 
18)  which  requires  the  whole  capital  to  be  subscribed  before  the  compulsory  powers 
of  taking  land  is  put  in  force,  was  inapplicable  to  the  new  Act. 

In  1859  this  company,  which  had  long  been  incorporated,  and  had,  by  previous 
Acts,  been  authorised  to  raise,  by  stock  and  shares  (exclusive  of  debenture  stock) 
moneya  to  the  extent  of  about  £8,000,000,  obtained  a  further  Act  enabling  them  to 
make  new  works  and  raise  further  funds. 

By  this  Act  (22  &  23  Vict  c.  xliv.),  after  reciting  that,  for  the  purpose  of 
affording  better  railway  accommodation,  it  was  expedient  that  the  company  should 
be  authorised  to  make  and  maintain  a  new  line  of  railway  (called  the  Kingston  Bridge 
lane)  oommencingby  a  junction  with  the  Windsor  Railway  and  terminating  near  the 
foot  of  Kingston  Bridge,  and  after  reciting  the  [341]  expediency  of  making  a  great 
variety  of  other  new  works,  it  enacted  as  follows : — 
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"YIII.  The  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  and  the 
fiailways  Clauses  Consolidation  Act,  1845,  save  so  far  as  the  clauses  and  provisums  thereof 
respedieeily  aire  expressly  varied  or  excqjted  by  this  Act,  are  incorporated  with  this  Act." 

It  then  authorised  the  making  of  the  several  works,  including  the  "Kingstra 
Bridge  Line,"  and  the  taking,  oompulsorily,  of  the  necessary  lands  specified  in  the 
deposited  plans,  with  certain  limits  of  deviation. 

The  34th  section  was  as  follows : — 

"  XXXIV.  For  the  purposes  of  the  works  by  this  Act  authorised  and  the  general 
purposes  of  their  undertaking,  the  company,  from  time  to  time,  may  raise,  oy  the 
creation  and  issue  of  new  shares,  any  sum  not  exceeding  JS100,000." 

In  May  1861  the  company  gave  the  Plaintiff  notice  of  their  intention  of  taking 
certain  parte  of  his  lands. 

The  Plaintiff  resisted  this,  and  the  company  thereupon  gave  him  the  usual  bond 
for  j£250,  and  they  deposited  that  sum,  being  the  amount  of  the  valuation  of  the  land, 
in  Court. 

The  Plaintiff  filed  this  bill  against  the  company  to  restrain  them  taking  his  land, 
on  the  ground  (amongst  others),  that  they  had  not  complied  with  the  16th  section  of 
the  Lands  Clauses  Consolidation  Act  (8  &  9  Vict  c.  18,  s.  16),  which  requires  that, 
before  it  shall  be  lawful  for  the  company  to  put  in  force  the  compulsoiv  powers  of 
taking  land,  "  the  whole  of  the  capital  or  estimated  sum  for  defraying  the  expenses 
of  the  under-[342]-taking  shall  be  subscribed  under  contract  binding  the  piuiiie» 
thereto,"  &c. 

The  Plaintiff  gave  the  company  notice  to  produce  a  certificate  of  two  Justices, 
under  the  17th  seetion,  of  their  compliance  with  the  requisitions  of  the  16th  section, 
but  they  were  unable  to  produce  any. 

The  Defendants  by  their  answer  said  as  follows  : — 

"  We  submit  that,  according  to  the  true  construction  of  the  said.London  and  South- 
western Railway  Act,  1859,  we  were  not  at  any  time,  and  are  not,  bound  to  procure 
any  such  certificate  as  is  required  by  the  clause  or  section  numbered  17  of  the  Lands 
Clauses  Consolidation  Act,  1845,  in  cases  where  such  section  applies ;  and  we  admit 
that  we  have  not  procured  such  certificate ;  and  we  are  advised  and  we  humbly  insiBt 
and  submit,  that  the  clause  or  section  16  of  the  Lands  Clauses  Consolidation  Act, 
1845,  ns  inapplicable  to  and  inconsistent  with  the  said  London  and  South- Western 
Kailway  Act,  1859,  in  this  behalf  And  we  say,  that  for  the  reasons  and  under  the 
circumstances  aforesaid,  it  is  the  fact,  that  we  have  not  procured  the  certificate  afore- 
said. Previously  to  entering  upon  the  Plaintiff's  lands,  we  had,  under  powers  duly 
enabling  us  in  that  behalf,  created  and  issued  preferential  stock,  for  the  purposes  of  the 
works  by  the  said  London  and  South- Western  Bailway  Act,  1859,  authorised,  and  for 
the  general  purposes  of  our  undertaking,  to  the  amount  of  X764,252,  the  whole  of 
which  sum  has  been  actually  paid  up,  of  which  sum  a  part,  being  the  balance  of 
jC100,000  not  already  applied  by  us  for  the  purposes  of  the  said  London  and  South- 
western Bailway  Act,  1859,  is  applicable  to  and  is  intended  to  be  applied,  by  us,  in 
carrying  out  the  works  by  the  same  Act  authorised  and  not  already  carried  out.  And 
we  say,  that  under  the  circumstances  [343]  aforesaid,  it  is  the  fact  that  no  new  shares 
in  the  said  railwaj^  company  to  the  amount  of  £100,000,  or  to  any  other  amount,  have 
been  created  and  issued  by  us." 

It  appeared  also,  that  by  a  subsequent  Act  (23  &  24  Vict.  c.  clxxxv.),  the  company 
had  obtained  powers  to  make  further  works,  and  to  raise  £400,000  "  for  the  general 
purposes  of  the  company,"  and  special  powers  as  to  the  preferential  and  other  stock 
and  shares. 

Mr.  Ba^nllay  and  Mr.  Schomberg,  for  the  Plaintiff.  Before  the  Defendants  took 
the  Plaintms  land,  they  were  bound  to  shew  that  the  whole  capital  had  been 
subscribed,  and  it  is  admitted  that  it  has  not  been.  The  company  have  raised 
preferential  stock,  but  they  could  only  raise  it  under  this  Act,  or  by  "  the  creation 
and  issue  of  new  shares."  The  company,  therefore,  have  not  obtained  a  right  of 
compulsorily  taking  the  Plaintiff's  property. 

Mr.  Selw^n  and  Mr.  C.  Roupell,  for  the  company.  The  16th  section  <rf  the  Lands 
Clauses  Act  is  inapplicable  to  a  case  where  an  extension  line  of  railway  is  to  be  made 
by  an  existing  company,  by  means  of  funds  to  be  raised  by  new  shares  in  such 
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eompany.  Ifc  is  confined  to  cases  where  the  undertaking  is  intended  to  be  carried  into 
effect  by  means  of  a  capital  to  be  subscribed  for  by  the  promoters  of  the  undertaking ; 
J%e  Queen  v.  The  Great  Wedem  Railway  Company  (1  EIL  &  Bl.  253).  Here  the  further 
capital  is  to  be  raised  for  the  general  purposes  of  the  undertaking  of  the  company. 
The  Lands  Clauses  Act  is  in  this  respect  inconsistent  with  the  Special  Act,  and  must 
be  considered  as  "  expressly  varied  "  thereby,  and  therefore  inapplicable. 

[314]  Mr.  Baggallay,  in  reply.  The  case  cited  differs  from  the  present  in  the 
terms  of  the  exception.  • 

Feb.  U.  Thb  Master  of  thb  Bolls  [Sir  John  Bomilly].  It  is  impossible  to  say 
that  the  16th  section  of  the  Lands  Clauses  Consolidation  Act  applies  to  a  case  like  the 
iNresent.  The  clause  was  obviously  intended  to  prevent  mere  bubble  schemes  from 
beine  set  on  foot,  and  to  provide  an  ample  security  to  the  public  that  their  land 
should  not  be  taken  and  persons  disturbed  without  a  reasonable  certainty  of  the 
andertaking  being  carried  into  effect.  The  reason,  therefore,  for  the  enactment  does 
not  apply  to  the  case  of  an  old-established  company  and  one  which  has  ample  funds 
for  the  purpose.  Originally  this  question  ought  have  been  one  of  difBoulty,  but 
I  am  of  opinion  that  The  Queen  v.  The  Qreai  Western  Railvxty  Company  (Ibid.) 
really  decides  the  case.  That  it  decides  the  question  in  all  cases  where  the  Lands 
Clauses  Consolidation  Act  is  incorporated  with  the  Special  Act  by  such  words  as  are 
used  in  that  case,  viz.,  so  far  as  they  "are  applicable  to  and  not  inconsistent  with  its 
provisions,"  must  be  admitted.  It  is  a  solemn  decision  of  the  Court  of  Queen's  Bench 
in  Banc  by  very  eminent  Judges,  who  shew,  not  only  the  reason  why  the  section  does 
not  apply,  bat  also  that  the  words  of  the  enactment  are  inapplicable.  That  decision 
has  never  been  contested  from  that  time  to  the  present. 

The  difference  between  that  case  and  this  ia  simply  this : — that,  in  the  present  case, 
the  Lands  Clauses  Consolidation  Act  is  re-enacted  and  united  with  the  Special  [346] 
Act,  "save  so  far  as  the  clauses  and  provisions  thereof  are  expressly  varied  or 
excepted  by  this  Act."  That  is  the  only  difference.  I  do  not  consider  that  to  make 
a  distinction  between  the  two  cases.  In  my  opinion,  where  the  Lands  Clauses  Act  is 
not  applicable  to  and  inconsistent  with  the  Special  Act,  it  is  expressly  varied  by  the 
Act.  r«o  consideration  that  I  have  been  able  to  give  to  the  words  of  that  case  in  the 
Queen's  Bench,  and  of  this  case,  appear  in  any  reasonable  or  just  sense  to  make  a 
distinction  between  them.  In  The  Queen  v.  The  Great  Wedem  BaUvxiy  Company  the 
Lands  Clauses  Consolidation  Act  was  incorporated  with  the  Special  Act,  except  where 
it  was  not  applicable  and  not  consistent  with  the  Act  of  that  company ;  in  all  those 
cues,  then,  it  must  be  varied  by  the  Act.  It  is  not  necessary  to  sav  in  express  terms 
that  it  shall  be  varied ;  it  is  not  necessary  to  say  "  we  alter  this  clause  or  vary  it  in 
this  respect ; "  but  it  is  varied,  in  substance  and  in  spirit,  in  every  case  in  which  it  is 
inconsistent  with  and  not  applicable  to  the  particular  Act  of  the  railway  company. 

I  am  of  opinion,  with  respect  to  the  words  "save  so  far  as  the  clauses  and 
provisions  thereof  are  expressly  varied  or  excepted  by  this  Act,"  that  the  word 
"expressly"  does  not  mean  in  express  terms,  as  by  saying  "this  particular  section 
of  the  Act  is  varied,"  because  if  that  were  so,  there  is  no  section  that  is  in  express 
words  varied ;  but  it  is  only  varied  in  this  respect : — Where  it  is  not  applicable  to 
the  particular  clauses  of  the  Special  Act.  I  am  therefore  of  opinion  that  The  Queen 
y.  "Ae  Great  Wettem  Railway  Company  governs  the  present  case,  and  that  the  16th 
section  of  the  Lands  Clauses  Consolidation  Act  does  not  apply. 

The  bill  most  be  dismissed  with  costs. 


[346]    Bainbridoe  v.  Kinnaird.    Jpril  16, 17,  22,  1863. 

[S.  C.  8  L.  T.  447 ;  9  Jur.  (N.  S.)  862 ;  11  W.  R  608 ;  2  N.  R.  5.] 

The  tenant  for  life  of  a  real  estate,  the  trustees  of  which  were  empowered  to  sell  it 
at  his  request  and  by  his  direction,  entered  into  a  contract  to  sell  it.  The  estate 
wag  subject,  with  others,  to  a  charge  for  younger  children.  The  tenant  for  life 
died  without  issue,  and  the  fee  of  the  estate  passed  under  his  will.  Held,  that 
the  purchaser,  on  waiving  the  objection  as  to  the  charge,  was  entitled  to  a  specific 
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perfonuance  against  the  representatives  of  the  vendor,  but  that  he  was  not  entitled 
either  to  an  indemnity  against  the  charge  or  to  compensation. 

The  moiety  of  the  Eastoate  Fann,  held  for  lives  of  the  See  of  Durham,  was  vested 
in  trustees  for  the  Earl  of  Scarborough  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  the  earl  in  fee.  The  trustees  were  empowered,  "  at 
the  request  and  by  the  direction  of "  the  tenant  for  life,  to  sell  the  property.  The 
property  was,  together  with  the  other  Savile  estates  (whicJi  produced  an  income  <rf 
more  than  £20,000  a  year),  subject  to  a  chaige  of  JBl  6,000  to  be  raised  for  the 
benefit  of  the  earl's  sisters. 

In  April  1866  the  Plaintiff  (as  he  alleged),  contracted  with  the  Earl  of  Scarborough, 
by  a  correspondence  with  his  solicitor,  for  the  purchase  of  the  earl's  moiety  of  we 
Easteate  Farm  for  £4350. 

The  Earl  of  Scarborough  died  in  October  1856,  without  having  been  married, 
having  devised  all  his  estates  (including  the  Eastgate  Farm)  to  trustees  for  Henry 
Savile  for  life,  with  remainders  over.  The  trustees  had  a  power  of  sale  of  the 
devised  estates. 

After  long  negotiations,  this  bill  was  filed  in  April  1862  against  Ejnnaird  (the 
trustee  of  the  earl  s  will),  and  against  Henry  Savile,  the  tenant  for  life,  for  the  specific 
performance  of  the  contract,  or,  in  default,  for  damans. 

Mr.  Selwyn  and  Mr.  M.  A.  Shee,  for  the  Plaintiff,  argued  that  there  was  a  clear 
written  contract,  and  they  [347]  asked  for  its  specific  performance,  with  an  indemnity 
a^nst  the  charge  of  £15,000  or  for  compensation.  But  if  that  relief  could  not  be 
given,  they  then  asked  for  a  reference  as  to  damages  under  Sir  Hugh  Cairns'  Act 
<21  &  22  Vict.  0.  27). 

Mr.  Baggallay  and  Mr.  Chapman  Barber,  for  Kinnaird,  argued,  first,  that  no 
binding  contract  had  been  entered  into  which  could  have  been  enforced  against  the 
«arl  in  his  lifetime  or  against  the  trustees ;  Thomas  v.  Dermg  (1  Keen,  729) ;  Oraham 
v.  Olive  (3  Beav.  124);  and  that  it  could  not  now  be  enforced.  That  the  Court  could 
not  give  the  purchaser  an  indemnity  against  the  charge  or  a  compensation  unless  it  had 
been  contracted  for  j  Balmanno  v.  Lumiey  (1  Ves.  &  B.  225) ;  Aylett  v.  Ashton  (1  MyL 
&  Cr.  106) ;  FcUon  v.  Brebner  (1  Bli.  (0.  S.)  66).  That  the  utmost  relief  would  be,  to 
direct  a  conveyance  by  the  devisee  in  trust,  without  any  compensation  or  indemnity. 

Mr.  Haynes,  for  the  tenant  for  life,  as  to  the  Plaintiff's  right  to  damages,  cited 
Sikes  V.  fFUd  (1  Best  &  Smith  (Q.  R),  587);  fFalker  v.  Moore  (10  Bam.  &  C.  416); 
Sugden's  Vendors  (p.  368  (14th  edit.) ). 

Mr.  Shee,  in  reply,  said  the  Plaintiff,  if  compelled,  was  willing  to  take  a  conveyance 
of  such  estate  as  he  could  get  from  the  Defendants. 

Thb  Master  of  the  Bollb  [Sir  John  Eomilly].  If  the  Plaintiff  will  give  up  the 
indemnity  I  am  of  opinion  that  he  is  entitled  to  a  conveyanee.  I  will  look  |^48] 
into  the  question  of  indemnity,  but  I  think  it  is  not  a  case  for  compensation.  A 
perfectly  good  contract  is  constituted  by  the  letters,  which  bound  the  Earl  of 
Scarborough  and  his  estate,  and  consequently,  the  Plaintiff,  being  willing  to  take 
the  property,  is  entitled  to  a  specific  performance  of  it,  and  to  a  conveyance  from 
Mr.  Kinnaird  of  all  that  he  can  convey  as  devisee  in  trust.  I  will  consider  the 
question  of  indemnity. 

April  22.  Thb  Master  of  the  Rolls  [Sir  John  Bomilly].  I  can  only  give  the 
Plaintiff  a  simple  decree  for  specific  performance,  I  cannot  compel  the  Defendants 
to  enter  into  any  indemnity,  for  the  cases  cited  are  conclusive.  It  is  clear  that  the 
trustee  and  the  legal  personal  representatives  cannot  stand  in  any  worse  situation 
than  the  Earl  of  Scarborough,  and  if  he  were  living  and  had  received  the  whole 
purchase-money,  I  could  not  have  compelled  him  to  give  an  indemnity,  and  I  cannot^ 
therefore,  make  his  trustee  and  the  tenant  for  life  give  any. 

I  will  make  a  decree  for  the  specific  performance  of  the  contract,  and  direct  a 
conveyance  to  be  settled  in  Chambers,  if  the  parties  differ,  and  the  Plaintiff  must 
have  his  costs.  However,  in  settling  the  conveyance,  I  shall  not  require  the  Defendant 
to  give  any  indemnity  or  compensation.  My  impression  is,  that  the  Plaintiff  will  get 
a  safe  title  and  that  the  £15,000  will  never  be  raised  out  of  this  property. 
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[340]    Ck)ATBS  V.  Habt.     Manh  14,  1863. 

[S.C.  on  appeal,  3  De  G.  J.  &  S.  504  ;  46  K  R.  731.    See  In  re  Hudson,  1882, 

20  Ch.  D.  414.] 

A  testator  gave  to  each  of  four  persons,  when  and  as  they  respectively  attained 
twenty-one,  one  fourth  of  his  residue  for  life,  and  in  case  either  of  them  "  should 
haiqpen  to  die  under  the  age  of  twenty-one  years  amd  without  leaving  lawful  issue," 
then  he  gave  his  share  to  the  survivors  for  life.  And  from  and  after  the  decease 
of  either  of  the  legatees  leaving  lawful  issue  surviving,  he  bequeathed  his  share  to 
such  issue.  And  if  all  four  legatees  should  die  without  leaving  lawful  issue,  there 
was  a  gift  over.  One  of  the  legatees  attained  twenty-one  and  died  without  issue. 
Held,  that  her  share  was  undisposed  of,  the  Court  being  of  opinion  that "  and  " 
could  not  be  read  "  or." 

The  testator  directed  his  estate,  property  and  effects  to  be  converted  and  invested 
in  the  funds,  "  and  when  and  as "  Georgiana  Legge,  Emma  Legge,  John  F.  Pott  and 
Frederick  Pott  severally  attained  their  respective  ages  of  twenty-one,  he  gave  to  each 
of  them  one-fourth  of  the  interest  of  such  funds,  for  their  several  lives.  He  proceeded 
tiius: — 

"  And  in  case  it  shall  happen,  that  either  of  them  the  said  Georgiana  Legge  and 
Emma  Legge,  John  F.  Pott  and  Frederick  W.  Pott  shall  happen  to  die  under  tke  age  of 
tumty-VM,  and  wUhoat  Uaving  lawful  issue,  then  I  give  and  bequeath  the  interest  and 
dividends  to  which  such  deceased  legatee  was  entitled  to  the  survivors  or  survivor  of 
them,  for  her,  his  and  their  several  and  respective  lives,  to  be  paid  to  her,  him  and 
them  in  manner  aforesaid.  And  from  and  after  the  decease  of  either  of  the  said  four 
legatees,  leaving  lawful  issue  her  or  him  surviving,  then  I  give  and  bequeath  the 
principal  money  in  the  said  stocks  or  funds,  to  the  interest  whereof  such  deceased 
legatee  had  been  entitled  in  her  or  his  lifetime,  unto,  amongst  and  between  such  issue, 
in  equal  shares  and  proportions,  share  and  share  alike,  if  more  than  one,  and  if  but 
one,  then  to  such  only  child,  for  his  or  her  absolute  use  and  benefit.  And  I  also  give 
to  such  issue  the  share  and  interest  of  the  principal  money  to  the  interest  whereof 
their  deceased  parent  would  have  been  entitled  in  case  he  or  she  had  [360]  lived  to 
nirvive  any  other  of  the  said  four  legatees  who  shall  afterwards  die  without  issue." 

"  And  in  case  it  should  happen  that  ail  the  said  four  legatees  Georgiana  Legge, 
Emma  Legge,  John  F.  Pott  and  F.  William  Pott  the  younger  shall  die  tnthout  either  of 
them  leaving  lawful  issue,  then  I  give  and  bequeath  the  whole  of  my  said  residuary 
estate  and  property  to  Emma  Coates  and  Frederick  William  Pott  the  elder  in  equal 
shares." 

The  events  which  happened  were  as  follows : — 

The  testator  died  in  1830,  and  Emma  Legge  died  in  his  lifetime,  an  infant  and 
nnmarried. 

Georgiana  Legge  attained  twenty-one  in  1840,  she  married  and  afterwards  died  in 
1862,  without  leaving  lawful  issue. 

John  F.  Pott  and  Frederick  W.  Pott  were  still  living  and  had  children. 
John  F.  and  Frederick  Pott  claimed  to  be  entitled,  for  their  lives,  to  the  share  of 
6eca|giana. 

The  next  of  kin  of  the  testator  contended,  that  Georgiana  having  attained  twenty- 
ooe  and  died  without  issue,  her  share  was  undisposed  of. 
Mr.  Baggallay,  for  the  petitioners,  the  trustees. 

Mr.  Hobhouse  and  Mr.  Forster,  for  the  next  of  kih,  contended  for  the  literal 
consbniotion  of  the  words  "shall  happen  to  die  under  the  age  of  twenty -one  years  and 
without  leavinjg  lawful  issue."  They  argued  that  the  modern  authorities  shewed  that 
words  of  a  will  were  [361]  to  be  construed  strictly  ;  Brownsword  v.  Edwards  (2  Ves. 
«en.  249) ;  Grey  v.  Pearson  (6  H.  of  L.  Gas.  61) ;  Seceombe  v.  Edwards  (28  Beav.  440) ; 
Day  V.  Day  (Kay,  703).  That  here,  if  the  word  "and"  was  to  be  read  "  or,"  the 
effect  would  be  to  defeat  the  right  of  the  issue  of  any  of  the  four  legatees  who  died 
<t  the  age  of  twenty  leaving  issue.    That  far  from  effectuating  the  intention,  the 
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conversion  of  the  words  of  the  will  would  defeat  it.  That  you  must  either  read  the 
words  strictly,  or  strike  out  "  under  the  age  of  twenty-one  years." 

Mr.  Wickens,  for  the  Crown.  There  is  a  clear  intestacy  if  the  will  be  read  in  such 
a  manner  as  to  give  to  all  the  words  their  ordinary  meaning,  but  no  alteration  will 
make  the  will  consistent. 

Mr.  Southgate  and  Mr.  H.  Stevens,  for  John  F.  Pott  and  his  two  children.  The 
share  is  given  over  in  either  of  two  events.  The  gift  of  the  four  was  "  as  and  when  " 
they  attained  twenty-one,  but  if  any  of  them  died  under  that  age,  his  share  was 
(subject  to  the  rights  of  the  issue)  to  go  to  the  survivors.  So  if  any  of  them  died 
without  leaving  issue,  the  survivors  were  to  take  his  share.  But  this  case  does  not 
depend  on  the  change  of  the  word  "  and "  into  "  or,"  the  expression  nurvivors  meant 
others,  and  there  were  cross-remainders  between  the  fiimilies.  The  whole  residue  is 
to  ^  over,  in  mass,  if  all  four  "  shall  die  without  either  of  them  leaving  lawful  issue." 
This  shews  an  intention  to  keep  the  fund  together  until  the  death  of  the  last  survivor, 
and  strengthens  the  construction  that  the  survivors  should  take  the  share  of  those  who 
predecease  them,  leaving  no  issue.  There  is  also  a  gift  over  to  the  issue  of  the  share 
which  their  deceased  parent  would  have  been  entitled  to  in  case  he  had  survived  any 
other  of  the  [362]  four  legatees  who  should  afterwards  die  without  issue.  They 
referred  to  Abbot  v.  Middleim  (21  Beav.  143,  and  7  H.  of  L.  Cas.  88);  In  re  Keqi's  JFM 
{ante,  p.  122) ;  fFUm^  v.  fFtimct  (8  Ves.  10) ;  Douglat  v.  Andrews  (14  Beav.  347.) 

Thb  Mastsb  of  the  Bolijs  [Sir  John  Romilly].  I  cannot  get  over  the  express 
words  of  this  will,  though  I  have  no  doubt  that  there  is  some  omission  in  it.  I 
cannot  read  the  word  "and"  as  "or,"  for  the  express  purpose  of  meeting  the  esse 
which  has  occurred,  for,  by  so  doing,  I  should  put  two  parts  of  the  will  in  direct 
opposition,  and  if  so,  when  the  two  parts  of  a  will  wholly  contradict  each  other,  the 
Court  follows  the  last ;  this  is,  however,  a  mere  arbitrary  rule. 

If  I  held  "and  "  to  mean  "  or,"  then  under  a  diiferent  state  of  ciroumstances,  I 
should  have  to  determine  that  "  or  "  ought  to  be  treated  as  "  and,"  and  thus  make 
these  two  words  convertible  at  the  pleasure  of  the  Court,  according  to  the  events 
which  might  have  occurred.  But  Grey  v.  Pearson  (6  H.  of  L.  Cas.  61)  decides  that  I 
must  read  words  as  I  find  them.  I  do  not  say  that  the  words  of  a  will  can  never  be 
controlled  by  the  obvious  general  intention,  for  I  acted  on  the  contrary  principle  in 
Abbott  v.  Middkton  (21  Beav.  143),  and  should  do  so  again,  but  this  can  only  be  done 
where  the  intention  of  the  testator  is  clear,  and' where  the  alteration  makes  the  whole 
will  consistent  and  effective.  Here  I  should  get  over  one  difficulty  only  to  fall  into 
another,  and  therefore,  independently  of  the  principle  laid  down  in  Orey  v.  Pearson,  I 
cannot  in  this  will  turn  the  word  "  and  "  into  "  or." 

I  am  of  opinion  that  there  is  an  intestacy  in  this  case. 


[363]    Lbchmkre  v.  Brothebidos.    May  1,  27,  29, 1863. 

[S.  C.  32  L.  J.  Ch.  577 ;  9  Jur.  (N.  S.)  705 ;  11  W.  E.  814 ;  2  N.  B.  219. 
Overruled,  Taylor  v.  Meads,  1865,  13  W.  R.  394.] 

Where  a  wife  has  an  estate  for  life  in  freeholds  for  her  separate  use,  she  can  iJienate 

that  estate  without  any  acknowledgment  under  the  Fines  and  Becoveries  Act 

(3  &  4  Will.  4,  c.  74). 
But  a  married  woman  cannot  dispose  of  her  fee-simple  lands  settled  to  her  separate 

use,  except  by  deed  duly  acknowledged  under  the  Fines  and  Becoveries  Act. 
With  respect  to  personal  property,  whether  vested  or  contingent,  settled  to  the 

separate  use  of  &feme  cmierte,  she  may  deal  with  it  as  a  feme  soie,  and  either  sell  or 

encumber  it. 
Money  settled  to  the  separate  use  of  a  married  woman  is  paid  out  of  Court  without 

any  personal  examination. 

The  question  was,  whether  the  real  estate  of  a  married  woman,  which  was  settled 
to  her  separate  use,  had  been  validly  conveyed  away  by  her  by  a  deed  executed  by 
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her,  but  which  she  had  not  acknowledged  according  to  the  formalties  required  by  the 
Statute  for  the  Abolition  of  Fines  and  Recoveries  (3  &  4  Will.  4,  c.  74). 

John  Parker  made  his  will  in  1854,  by  which  he  devised  his  Asfachureh  estate  to 
three  trustees,  in  trust  for  Mrs.  Brotheridge  for  her  separate  use  for  life,  and  after 
her  decease  in  trust  for  her  husband  for  life,  and  after  the  decease  of  the  survivor  for 
their  children  as  tenants  in  common  in  fee.  There  was  no  proviso  preventing  Mrs. 
Brotheridge  from  anticipatine  her  income.  In  addition  to  this,  the  testator,  by  the 
same  will,  gave  the  resiaue  o!  his  real  and  personal  estate  to  the  same  trustees  and 
executors,  upon  trust  to  pay  annuities  of  £10  each  to  Mrs.  Brotheridge  and  certain  - 
other  persons  during  the  life  of  George  Parker  and  Ann  bis  wife  and  the  life  of  the 
survivor,  and  after  the  decease  of  the  survivor  (with  the  exception  of  two  messuages) 
apou  trust  for  Mrs.  Brotheridge  and  two  other  persons,  their  heirs,  executors,  &ol,  in 
equal  shares.  But  if  any  one  of  them  three  died  without  leaving  issue  before  the 
period  of  division,  his  or  her  share  was  to  go  to  the  survivors  or  survivor ;  and  if  the 
one  died  and  left  issue,  then  the  issue  were  to  take  their  parents'  share.  The  testator 
directed  that  the  share  of  Mrs.  Brotheridge  was  to  be  for  her  sole  and  [364]  separate 
nse ;  but  there  was  no  clause  against  her  anticipating  the  iucome. 

The  testator  died  in  1855. 

In  1856  Mr.  Brotheridge  had  become  largely  indebted  to  Messrs.  Leohmere,  his 
bankers,  and  be  and  his  wife  gave  to  them  the  following  security. 

By  an  indenture  dated  the  17th  of  December  1856,  and  made  between  Mr.  and 
HiB.  Brotheridge  of  the  first  part,  and  Messrs.  Lechmere,  of  the  second  part,  the 
former  granted  and  assigned  to  the  latter,  their  heirs,  ezecatoi-s,  administrators  and 
aasigns — first,  the  life  interest  in  the  Ashchurch  estate ;  secondly,  the  annuity  of  £10 
to  which  Mrs.  Brotheridge  was  entitled  under  the  will,  and,  thirdly,  all  the  undivided 
one-third  part  and  all  other  the  share,  whether  vested  or  contingent,  of  Mrs. 
Brotiieridge,  or  of  the  Defendant  her  husband  in  her  right,  in  the  residue  of  the  real 
and  personal  estate  of  the  testator,  in  trust  to  sell  and  pay  the  expenses,  and,  out  of 
the  remainder,  to  pay  the  debt  due  to  the  Plaintiffs  on  the  balance  of  their  account, 
with  a  proviso  that  the  principal  sum  to  be  recoverable  by  the  security  should  not 
exceed  XI 000. 

This  deed  had  never  been  acknowledged  by  Mrs.  Brotheridge  under  the  Act  for 
the  Abolition  of  Fines  and  Recoveries  (2  &  3  Will.  4,  c.  74,  ss.  77  to  91). 

Ann  Parker  was  still  living. 

This  suit  was  instituted  in  1862  by  Messrs.  Lechmere  against  Mr.  and  Mrs. 
Brotheridge  and  the  three  trustees,  praying  for  a  sale  of  the  property  and  payment 
to  them  of  the  amount  due  on  their  security. 

Si6]  Mrs.  Brotheridge  insisted,  first,  that  the  deed  was  invalid  as  against  her,  it 
ving  been  acknowledged  by  her  under  the  statute  (3  &  4  Will.  4,  c.  74),  and, 
secondly,  that  it  had  been  executed  by  her  under  undue  influence  and  by  compulsion. 
Mr.  Selwyn  and  Mr.  Wickens,  for  the  PlaintifiTs.  That  part  of  the  Fines  and 
Beeoveries  A!ct  (3  &  4  Will.  4,  c.  74,  s.  77),  which  requires  certain  formalities  in 
regard  to  married  women,  has  no  application  to  an  estate  settled  to  the  separate  use 
of  a/«Tne  covert,  who  can  dispose  of  her  separate  real  estate  without  any  acknowledg- 
ment of  the  deed.  This  must  follow  from  the  doctrine  that  a  feme  covert  is,  as 
TCttards  her  separate  estate,  in  the  position  of  &feme  sole.  She  must,  therefore,  have 
all  the  incidents  of  an  ownership  as  a  feme  sole,  and  amongst  them  the  right  of 
diiposing  of  her  separate  estate  in  the  same  mode.  If  it  be  held  that  she  is  I>ound 
to  acknowledge  the  deed  under  the  77th  section,  the  concurrence  of  her  husband  in 
the  deed  would  become  necessary ;  so  that  the  disposition  by  a  wife  of  her  separate 
estate  would  be  depeudent  on  his  will,  and  thus  property,  over  which  the  husband  is 
to  have  no  control,  will  be  placed  within  his  power.  It  was  at  one  time  doubted, 
whether  a/«me  eoBert  could  devise  her  separate  real  estate ;  but  Lord  Justice  Turner, 
in  Aiehison  v.  Le  Mann  (23  L.  T.  302),  expressed  his  clear  opinion  that  she  could. 
Having  in  that  case,  decided  that  the  wife  had  a  legal  power  to  devise,  he  says 
(p.  303),  "  It  is  not,  therefore,  as  I  think,  necessary  for  us  to  decide  the  point,  which 
was  so  much  argued  at  the  Bar,  whether  Jane  Embleton  Watkins  could,  by  will,  have 
deviled  the  estate  under  a  limitation  in  fee  to  her  for  her  separate  use  without  wav 
•qieradded  power  of  appointment ;  but  I  am  very  [366]  strongly  inclined  to  think 
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that  she  could  have  done  bo,  and,  as  at  present  advised,  I  should  so  decide  the  point, 
if  it  were  necessary  to  decide  it  It  being  settled  that  an  estate  in  fee  may  be 
limited  to  the  separate  use  of  a  married  woman,  thus  giving  her  an  absolute  owner- 
ship, she  must,  I  think,  have  all  the  rights  of  disposition  which  are  incident  to  the 
ownership.  The  agreement  of  a  married  woman  cannot  bind  her  personal,  but  can 
bind  her  real,  estate  settled  to  her  separate  use ;  according  to  the  cases  of  Stead  v. 
Clay  (1  Sim.  294)  and  fFainwright  v.  Hardaty  (2  Beav.  365),  upon  what  principle  is 
her  real  estate  so  settled  to  be  bound  by  her  agreement,  and  not  to  be  bound  by  her 
testamentary  disposition  1" 

If,  therefore,  she  has  the  power  of  disinheriting  her  heir  by  testament,  a  forUmi 
can  she  do  so  by  a  deed  inter  vivos. 

But  the  point  now  before  the  Court  has  been  expressly  decided  in  Ireland.  Id 
Adams  \.  Gamble  (11  Irish  Ch.  Rep.  269,  and  12  Irish  Ch.  Rep.  102),  it  was  held  that 
a  married  woman  could  dispose  of  freeholds  settled  to  her  separate  use  by  a  deed  not 
acknowledged  under  the  Fines  and  Recoveries  Act 

Again,  in  Minot  v.  Eaion  (4  L.  J.  (O.  S.)  Ch.  134),  a  married  woman,  having  a 
contingent  fee  to  her  separate  use,  executed  a  deed,  by  which  she  mortgaged  it,  and 
the  question  was,  whether  the  estate  given  to  her  could  be  conveyed  by  lease  and 
release  executed  by  her  and  her  husband  without  fine.  Sir  John  Leach  held  it  could, 
saying,  "  This  lady,  having  an  equitable  fee  to  her  separate  use,  could  make  a  good 
tenant  to  the  pr<Bcipe  by  lease  ana  release ;  and  she  could  well  dispose  of  her  [367] 
equitable  fee  without  fine.  My  present  opinion,  therefore,  is,  that  Mrs.  Prentis  has 
well  conveyed  the  equitable  fee  which  she  had  to  her  separate  use."  He  took  time 
to  consider  the  question,  and,  remaining  of  the  same  opinion,  made  a  decree  for  the 
Plaintifiia. 

On  the  second  question,  no  improper  influence  was  exercised,  the  Plaintiffii  at 
least  were  not  parties  to  any,  and  they  cannot  therefore  be  affected  by  it ;  Benlley  v. 
Maekay  (31  Beav.  143). 

Mr.  F.  C.  Miller,  for  the  trustees. 

Mr.  W.  Forster,  for  Mrs.  Brotheridge.  First,  this  deed  was  executed  under  undue 
influence  and  pressure,  and  effect  ought  not  to  be  given  to  it 

Secondly,  no  valid  conveyance  of  her  real  estate  has  been  executed.  To  pass  her 
real  estate,  the  statute  3  &  4  Will.  4,  c.  74,  requires  that  a  feme  eoverte  shall  acknow- 
ledge every  deed  disposing  of  it  (sect  79)  before  a  Jud^e,  in  the  form  and  manner 
pointed  out  by  the  Act,  and  no  disposition  is  to  be  "  vahd  and  effectual "  unless  the 
deed  be  so  acknowledged.  In  the  77th  section,  which  empowers  a  married  woman  to 
dispose  of  any  estate  in  land  "  tohieh  she  alone  or  she  and  her  husband  in  her  right  may 
have,"  the  words  "  which  she  alone "  can  only  refer  to  her  separate  estate  in  lands. 
These,  therefore,  are  included  in  the  Act  The  object  of  the  limitation  to  her  separate 
use  is,  to  protect  her  from  her  husband,  and  not  to  extend  her  power  of  disposition ; 
Harris  v.  Moft  (14  Beav.  170).  The  separate  examination  and  the  acknowledgment 
that  she  freely  and  voluntarily  con-[368j-sents  to  the  deed,  and  the  other  formalities 
required  by  the  Fines  and  Recoveries  Act,  were  intended  for  the  protection  of  a 
married  woman,  and  the  separate  use  has  the  same  object ;  but  if  the  Plaintiffs'  con- 
tention were  to  prevail,  the  real  protection  intended  by  the  Legislature  will  be  wholly 
destroyed  by  the  unavailing  protection  afforded  by  the  Court  under  the  separate  use 
clause.  He  also  relied  on  Peacock  v.  Monk  (2  Yes.  sen.  190) ;  Field  v.  Moore  (19  Beav. 
176 ;  7  De  G.  M.  &  G.  691) ;  ChwrchiU  v.  DUAen  (9  Sim.  447,  n.) ;  Crofts  v.  MiddiOm 
(8  De  G.  M.  &  G.  192 ;  2  Kay  &  J.  194) ;  Blackford  v.  WooUey  (32  L.  J.  (Oh.)  634) ; 
Sanders  on  Uses  (vol.  1,  p.  380  (6th  edit) ) ;  Roper's  Husband  and  Wife  (voL  2,  p.  183 
(2d  edit),  c  19,  s.  2). 

May  27.  The  Master  of  ths  Bolls  [Sir  John  Bomilly].  The  question  in  this 
cause  was,  whether  the  real  estate  of  the  wire  settled  to  her  separate  use  was  conveyed 
away  by  her  without  any  acknowledgment  under  the  statute. 

The  property  was  derived  by  her  under  the  will  of  John  Parker,  the  effect  of 
which  is,  that  in  the  Ashchurch  property  Mrs.  Brotheridge  took  an  estate  for  life  for 
her  separate  use,  and  she  also  took  an  absolute  reversionary  interest  in  one  undivided 
third  part  of  the  residue,  both  real  and  personal,  subject  to  the  life-estate  of  Mr. 
Parker  and  his  wife,  and  this  interest  the  testator  directed  to  be  held  for  the  separate 
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uae  of  Mra.  Brotheridge ;  but  the  will  oontains  no  clause  against  her  anticipating  the 
income. 

The  testator  died  in  1855,  and  in  1856  Mr.  and  Mrs.  Brotheridge  executed  a 
security  to  the  Plaintiffs,  who  [309]  now  desire  to  realize  it.  The  trustees,  in  whom 
tiie  le^  estate  is  vested,  dechne  to  take  any  step  in  the  matter,  except  under  the 
direction  of  the  Court. 

The  defence  set  up  on  the  part  of  Mrs.  Brotheridge  is,  first,  that  the  deed  was  not 
duly  acknowledged  by  her  unaer  the  77th  section  of  the  statute  3  &  4  Will.  4,  c.  74. 
Secondly,  that  the  deed  was  executed  by  her  under  compulsion,  and  without  the 
contents  and  effect  of  it  being  properly  explained  to  her. 

The  second  point  of  defence  I  deal  with  first.  This  may  be  disposed  of  very 
summarily;  the  evidence  shews  that  the  deed  was  properly  explained  to  her,  and 
although  she  states,  I  have  no  doubt  correctly,  that  the  deed  was  executed  under  the 
pressure  put  upon  her  by  her  husband,  yet  as  no  part  of  this  pressure  proceeded  from 
the  Plaintiffs,  and  as  moreover  no  suit  is  brought  to  cancel  or  correct  the  deed,  it  is 
impossible  that  this  defence  can  be  sustained  in  this  suit  as  against  the  Plaintiffs. 

The  other  defence  is,  that  the  deed  in  question  was  not  acknowledged  by  the 
wife.  This  is  a  very  different  matter  and  requires  a  much  more  careful  consideration. 
The  words  of  the  section  are  these,  "  It  shall  be  lawful  for  every  married  woman  in 
every  case,  except  that  of  being  tenant  in  tail "  .  .  .  "  to  dispose  of  land  of  any  tenure," 
.  .  .  "and  also  to  dispose  of,  release,  surrender  or  extinguish  any  estate,  which  she 
alone  or  she  and  her  husband  in  her  right  may  hare  in  any  lands,  of  any  tenure,  as 
effiBctually  as  she  could  do  if  she  were  a  fetM  sole."  It  then  provides  that  no  such 
disposition  shall  be  valid  unless  her  husband  concurs  in  the  deed,  nor  "  unless  the 
deeid  be  acknowledged  by  her  as  hereinafter  directed." 

[3601  It  is  argued  that  the  words  "she  alone  "  must  extend  to  all  property  of  the 
wife,  and  that  this  section  was  intended  merely  to  substitute  the  acknowledgment  of 
a  married  woman  for  a  fine,  and  that  before  the  Act  a  fine  would  have  been  necessary. 
On  the  other  side  it  is  argued,  very  forcibly,  that  the  estate  for  the  separate  use  of  a 
married  woman,  which  (though  a  mere  creation  of  equity)  is  a  recognized  and 
admitted  estate,  constitutes  the  married  woman  a  feme  idle,  as  regards  that  property 
to  all  intents  and  purposes,  and  that  the  right  of  alienation  of  it  is  necessarily 
incidental  to  that  estate;  and  the  cases  of  Aiams  v.  OamMe  (12  Irish  Ch.  Bep.  102) 
and  Atehigan  y.  Le  Mann  (23  L.  T.  302),  are  cited  for  the  purpose  of  establishing  that 
the  statute  does  not  relate  or  apply  to  the  separate  property  of  the  wife.  It  is 
undoubtedly  true  that  the  Courts  of  Equity,  which  require  the  consent  in  person  of 
a  married  woman  in  order  to  enable  a  sum  of  money  belonging  to  her  to  be  paid  out 
of  Court  to  her  husband,  does  not  require  such  consent  to  be  given  when  the  money 
has  been  settled  to  the  separate  use  of  the  wife,  although  it  is  obvious  that,  morally 
speaking,  the  consent  is  (in  fact)  as  necessary  in  one  case  as  in  the  other.  (See  Sfurgis 
V.  (Jook,  13  Ves.  190 ;  Qullam  v.  Tourbey,  2  Jac.  &  W.  457,  n. ;  Howard  v.  Bamiani,  lb. 
458,  n.)  Some  obscurity,  however,  is  produced,  by  assuming  that  if  the  principle 
applied  to  one  species  of  property  of  the  wife  it  applies  to  all,  and  I  consider  it, 
tho'efore,  necessary  to  distinguish  between  the  different  species  of  property  in  this 
case,  and  to  consider  how  the  principles  to  be  gathered  from  the  reported  decisions 
affect  each  of  them. 

In  the  first  place  I  am  of  opinion,  not  only  upon  all  the  authorities,  but  also  upon 
the  principle  on  which  the  [361]  estate  for  the  separate  use  of  the  wife  rests,  that 
where  the  wife  has  an  estate  for  life  for  her  separate  use  in  freehold  hereditaments, 
the  can  alien  that  life-estate  without  anv  acknowledgment  under  the  statute  referred 
to,  and  that  no  fine  was  necessary  for  that  purpose  previously  to  the  passing  of  that 
Act  I  think  that  both  the  decided  cases  and  the  opinions  of  text-writers  concur  in 
this  matter,  and  the  principle  to  which  I  am  about  to  refer,  in  considering  the  third 
qnestion,  explains  the  view  I  take.  I  am,  therefore,  of  opinion  that  the  Defendants, 
the  trustees,  will  be  bound  to  account  for  the  rents  of  the  Ashchurch  estate  to  any 
person  who  may  become  the  purchaser  thereof  under  a  sale  to  be  made  by  the  Plaintiffs. 
The  legal  estate  is  in  the  trustees,  and  although  it  is  not  their  duty  to  convey  the 
legal  estate  to  a  purchaser,  it  is  the  duty  of  the  trustees,  in  my  opinion,  to  give  to  the 
pnrehaaer  of  such  life-estate  of  Mrs.  Brotheridge  exactly  the  same  facilities  for  taking 
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and  receiving  the  rents  of  the  Ashohuroh  property  as  they  have  given  to  her.  The 
purchaser,  in  fact^  will  be  exactly  in  her  place,  entitled  to  all  the  same  rights  and 
subject  to  the  same  liabilities. 

The  next  property  assigned  is  the  annui^  of  £10  per  annum  during  the  joint 
lives  of  Mrs.  Brotberidge  and  the  survivor  of  the  Defendant  Mr.  Parker  and  of  his 
wife.  This  annuity  is  not  given  to  the  separate  use  of  Mrs.  Brotberidge,  if  the  will 
be  correctly  set  forth  in  the  pleadings,  consequently  the  deed  does  not  bind  the 
reversion  in  this  property,  and  the  trustees,  therefore,  are  bound  to  pay  this  annuity 
to  the  purchaser  under  the  deed  of  1856,  during  the  joint  lives  of  Mr.  and  Mrs. 
Brotberidge  only,  liable,  however,  to  ita  wholly  ceasing  on  the  death  of  the  survivor 
of  Mr.  ana  Mrs.  Parker  before  that  period. 

[362]  The  third  property  assigned  is  the  one-third  of  the  residue  of  the  real  and 
personal  property,  subject  to  a  possible  contingent  accruer,  by  the  death  without 
leaving  issue  of  either  or  both  of  the  other  residuary  devisees  before  the  decease  of 
the  survivor  of  Mr.  and  Mrs.  Parker.  This  is  given  to  the  separate  use  of  Mn. 
Brotberidge,  and  this  requires  to  be  considered,  firsts  as  regards  the  real  estate,  and 
next  as  regards  the  personal  estate. 

First,  as  re^rds  the  real  estate,  this  is  given  to  Mrs.  Brotberidge  in  fee  for  her 
separate  use.  It  does  not  at  present  appear  to  me,  for  the  purpose  for  which  I  am 
now  considering  this  question,  that  it  is  a  matter  of  much  moment  that  the  interest 
of  Mrs.  Brotberidge  is  reversionary,  what  I  have  to  consider  is,  whether  the  words 
"  separate  use,"  as  applied  to  a  devise  of  freehold  hereditaments  to  a  married  woman 
in  fee-simple,  have  such  an  effect  as  to  give  her  a  different  quality  of  estate,  in  the 
contemplation  of  equity,  as  to  the  manner  in  which  she  may  alien  the  same,  from  that 
which  she  would  take  in  the  same  lands  if  these  words  "  to  her  separate  uae  "  were 
omitted. 

Upon  the  best  consideration  I  have  been  able  to  give  to  tiie  subject,  I  think  thaty 
in  snch  a  devise,  the  words  "  separate  use  "  have,  as  regards  the  alienation  of  the 
inheritance  of  the  property,  no  such  practical  effect,  and  that  if  a  married  woman 
attempted  before  the  statute  to  dispose  of  such  lands,  she  must  have  levied  a  fine  for 
that  purpose,  and  that  since  the  statute,  an  acknowledgment  under  the  77th  sect,  is 
equally  necessary.  When  I  endeavour  to  attach  a  meaning  to  the  words  "  separate 
use  "  as  applicable  to  the  fee-simple  estate  of  a  married  woman,  I  find  much  difficuUy 
in  doing  so,  if  they  go  further  tnan  to  bar  the  interest  in  the  real  estate  of  the  wife^ 
which,  without  such  words,  the  husband  would  [363]  have  taken.  These  words,  in 
other  cases,  are  meant  to  bar  the  interest  of  the  husband  ;  that  interest,  in  the  cases 
of  the  fee-simple  estate  of  a  married  woman,  consists  in  the  receipt  by  him  of  the 
rents  of  the  property  during  their  joint  lives,  and  also  during  his  life,  as  tenant  by 
the  curtesy,  if  they  had  a  child. 

It  seems  to  be  decided  by  the  case  of  Bagged  v.  Memx  (1  Colly.  138,  and  1  PhiL 
627),  that  the  addition  of  the  words  "  without  power  of  anticipation "  ^which  as 
applied  to  a  life-estate  of  a  married  woman  in  lands  are  intelligible  and  pertinent)  can 
be  also  applied  to  the  absolute  interest  of  married  woman  in  land,  so  as  to  prevent 
her  from  selling  or  mortgaging  the  property.  If  this  proposition  be  correct,  which 
seems  to  be  placed  in  some  doubt  by  the  late  case  of  Bladiford  v.  WoMey  (11  W.  R. 
478),  then  it  is  obvious  that  a  gift  of  land  in  fee-simple  to  a  married  woman,  for  her 
separate  use,  with  a  restraint  against  anticipation,  is  merely  another  way  of  giving 
her  a  life-estate  for  her  separate  use  without  power  of  anticipating  the  rents ;  for  u 
she  cannot  alien,  her  interest  would  be  confined  to  this,  except  that  the  words 
"separate  uae,"  according  to  Atchison  v.  Le  Mam,  (23  L.  T.  303),  involve  this  :— That 
the  wife  is  to  be  at  liberty  to  dispose  of  the  land  by  will  in  any  way  she  may  think 
proper,  without  the  concurrence  of  her  husband.  But  it  seems  strange  that  if  the 
power  to  devise  it  is  included,  the  power  to  alienate  by  deed  is  not  also  included ; 
nor  is  it  easy  to  understand  how  the  restraint  upon  anticipation  can  be  properly 
applicable  to  such  an  estate,  except  that  the  whole  doctrine  of  separate  estate  and  its 
union  with  a  restraint  against  anticipation  is  altogether  anomalous. 

[364]  It  is  laid  down  by  Lord  Justice  Turner  in  Atchison  v.  Le  Mann,  that  a 
married  woman  may  dispose,  by  will,  of  land  given  to  her  for  her  separate  use  during 
coverture^  though  the  devise  or  grant  to  her  contained  no  power  for  that  purpose. 
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This  is  andoubtedlv  an  important  decision,  and  was  stronely  relied  upon  before  me, 
and  a  it  be  settled  that  where  property  is  given  absolutely  to  a  married  woman  the 
mere  addition  of  the  words  "for  her  ieparaU  use  "  will  necessarily  imply  a  power  to 
diBpose  of  it  by  will,  it  has  a  strong  bearing  on  the  case  before  me,  although  by  no 
means  decisive.  It  was  not,  however,  necessary  to  decide  that  point  in  the  case  I 
have  referred  to ;  bat,  assuming  it  to  be  so  decided,  the  contention  here  advanced 
goes  far  beyond  this,  for  the  contention  here  is,  not  only  that  she  may  dispose  of  the 
land  by  will,  but  that  she  may  do  so  by  sale  or  grant ;  and  that,  not  only  without 
the  ooncarrence  of  her  husband,  but  that  she  may  also  do  so  without  the  forms 
expressly  imposed  by  the  statute.  In  other  words,  the  contention  here  is,  that 
the  wonis  separate  uw,  as  regards  the  alienation  inter  vivos,  have  this  and  no  other 
meaning  than  this :  "  I  give  my  estate  to  A.  and  her  heirs  for  ever,  for  her  separate 
use ;  and  I  do  so  in  order  to  enable  her  to  dispose  of  it  without  any  acknowledgment 
under  the  statute."  But  I  think  that  it  is  not  in  the  power  of  any  testator  to  avoid 
this  statute  by  the  introduction  of  such  words,  any  more  than  he  oould  have  done 
if  he  had  expressed  his  meaning  distinctly  thus : — "  I  leave  Whiteacre  to  A.  and 
her  heirs  for  ever,  and  I  decUre,  that  my  intention  is,  that  she  may  dispose  of 
the  same  without  fine  or  acknowledgment  under  the  statute  of  3  &  4  Will.  4,  c.  74." 

The  common  law  of  the  land,  in  fact,  independently  of  equity,  treats  the  wife  as 
the  separate  owner  of  the  land,  so  far  as  the  inheritance  in  it  is  concerned.  This 
[386]  does  not  pass  to  her  husband,  and  the  common  law  provides  a  mode  by  which 
she  may  dispose  of  this,  which  is  her  separate  interest  in  her  land,  in  the  lifetime 
of  her  husband,  viz. — by  fine  or  recovery  and  not  otherwise.  For  this  common  law 
conveyance,  the  statute  substitutes  an  acknowledgment  before  a  constituted  officer. 
How  can  a  testator  or  grantor  repeal  this  Act^  and  also  stay  the  operation  of  the 
common  law,  by  the  introduction  of  the  words  "  separate  use  1 "  The  effect  of  these 
words,  I  think,  is  confined  to  this,  viz. — they  apply  to  and  bar  the  husband  from 
receiving  what,  without  such  words  he  would  have  received,  viz. — the  rents  of  the 
property  during  the  life  of  the  wife,  and  also  during  his  tenancy  by  curtesy,  in  case 
he  had  a  child  by  her ;  but  how  can  these  words  "sqxirate  use  "  aad  anjrthing  to  what 
is  her  own,  separately  and  distinct  from  her  husband,  or  how  can  they  add  anything 
in  order  to  enable  her  to  dispose  of  what  was  her  separate  property  without  such 
words,  viz. — the  inheritance  in  the  land,  and  to  do  this  in  a  different  way  to  what 
she  could  have  done  before  the  statute.  In  other  words,  I  cannot  understand  how 
these  words  can  have  the  magical  effect  of  repealing  the  express  words  in  the  clause 
of  the  statute. 

I  state  it  again  in  a  different  way : — A  devise  of  lands  is  made  to  a  married 
woman  in  fee,  without  any  additional  words.  This  gives  a  portion  of  the  usufruct  of 
that  land  to  her  husband,  and  leaves  the  rest  in  her.  What  is  the  husband's  he  can 
dispose  of  without  her  consent ;  he  can  sell  the  rents  for  the  joint  lives  of  both  and 
also  during  his  own  estate  by  curtesy,  but  he  cannot  touch  anything  beyond  this ;  to 
do  that,  a  conveyance  from  the  wife  has  always  been  and  is  necessary.  It  is  her 
separate  property  by  common  law,  the  mode  by  which  she  conveyed  it  was  by  fine 
or  recovery  before  the  Act  [366]  passed,  and  since  the  Act  bv  acknowledgment  under 
the  77th  section.  Then  take  the  next  step : — A  devise  of  these  same  lands  is  made 
to  the  married  wonum  in  fee,  superadding  the  words  "for  her  separaie  use."  These 
words  are  confined  to  barring  the  husband's  interest  and  giving  hia  interest  in  the 
lands  to  the  wife,  but  how  can  these  words  alter  the  estate  of  the  wife  in  that  portion 
of  the  property  which  never  went  to  the  husband  at  any  time,  and  over  which  he 
never  could  have  had  any  control  1 

This  is  how  it  strikes  me  on  principle,  but  it  remains  necessary  to  consider  the 
authorities.  The  cases  cited  and  relied  on  by  the  Plaintiffs  for  this  part  of  their 
argument  are  principally  two,  viz.,  Atchison  v.  Le  Maim  (23  L.  T.  302),  and  ASams 
T.  QwiJitle  (12  Irish  Ch.  Rep.  102). 

The  former  of  these  cases  does  noty  I  think,  govern  this  question.  The  only 
question  there  was,  whether  the  wife  had  an  estate  for  life  with  a  power  of  disposing 
of  it  by  will,  or  whether  she  took  an  estate  in  fee-simple  in  the  lands.  The  Vioe- 
Chancellor  Wood  and  the  Court  of  Appeal  both  held  that  she  took  an  estate  for  life 
with  a  power  of  disposing  of  it  by  will,  and  that  she  had  so  disposed  of  it  in  favour 
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of  her  BOD,  through  whom  the  Defendant  claimed.  The  question  did  not  and  could 
not  arise  in  that  case ;  it  is,  in  fact,  principally  cited  for  the  dictum  of  the  Lord 
Justice  Turner  to  which  I  have  already  referred,  but  respecting  which,  as  it  does  noc 
arise  in  this  case,  and  cannot  in  my  opinion  influence  the  decision,  I  shall  abstain 
from  expressing  any  further  opinion. 

In  the  second  case  the  facta  were  these : — ^The  testator  devised  a  real  estate  to 
his  daughter,  a  married  [367]  woman,  in  fee,  "reserving  it  in  her  own  power  from 
any  husband."  The  daughter  while  under  coverture  conveyed  the  estate  by  a  deed, 
which  was  not  acknowledged  ander  the  Fines  and  Eeooveries  Act,  and  after  her  death, 
the  validity  of  that  deea  was  contested  by  her  heir  at  law.  That  case,  therefore, 
expressly  raises  the  point  before  me,  and  as  expressly  decides  it  in  favour  of  the 
Plaintifif and  contrary  to  the  opinion  I  have  expressed.  I  have  carefully  read  and 
considered  that  case,  but  I  am  unable  to  concur  with  the  two  learned  Judges  who 
dissented  from  the  Lord  Chancellor  on  that  occasion.  If  the  decision  had  been 
unanimous,  I  should  not  have  ventured  to  differ  from  it,  but  as  the  Lord  Chancellor, 
on  reflection,  adhered  to  his  previous  opinion  (see  11  Ir.  Ch.  Rep.  44,  269),  the  case 
cannot  possess  that  weight  it  would  otherwise  have  had. 

The  distinction  I  have  endeavoured  to  point  out,  that  the  words  "  separate  use  " 
only  apply  to  what  the  husband  would  have  taken  without  the  use  of  these  words, 
does  not  appear  to  me  to  have  been  sufficiently  present  to  the  minds  of  the  learned 
Judges  who  dissented  from  the  Lord  Chancellor  on  that  occasion.  Baggett  v.  Meva 
(1  Colly.  138,  and  1  Phil.  627)  was  then  referred  to  and  relied  upon ;  but  that  case 
seems  merely  to  decide  that  the  restraint  against  anticipation,  or  rather  a  prohibition 
against  parting  with  or  disposing  of  her  estate,  may  be  applied  to  the  fee-eimple  of 
the  married  woman  given  to  her  separate  use.  The  other  case  relied  upon  (Major  v. 
Lansley  (2  Buss.  &  Myl.  355) )  is  an  instance  of  the  alienation  of  the  life-estate  in  a 
rent  charge  of  a  married  woman  given  to  her  separate  use. 

The  point  certainly  is  not  one  without  difficulty,  but  when  I  consider  the 
authorities  treating  on  this  matter,  [368]  referred  to  on  the  other  side,  beginning  with 
Peacock  V.  Monk  {2  Yes.  sen.  190),  although  not  bearing  distinctly  on  the  exact  point 
before  me,  I  am  of  opinion  that  I  am  compelled  to  choose  between  conflicting 
authorities,  and  that  the  preponderance,  both  in  principle  and  authority,  establishes 
that  before  the  3  &  4  Will.  4,  c.  7€,  a  fine  was  necessary  to  pass  the  interest  of  a 
married  woman  in  that  part  of  the  fee^imple  estate  which  did  not  belong  to  her 
husband,  and  that  since  that  statute  an  acknowledgment  under  the  77th  section  is 
still  necessary  for  that  purpose,  notwithstanding  the  addition  of  the  words  that  the 
estate  of  the  wife  is  "for  her  separate  use." 

It  is  to  be  observed  that  the  property  is  reversionary ;  I  doubt  whether  this  affects 
the  case,  but  if  it  produce  any  effect,  it  only  increases  the  difficulty  I  have  felt  in 
giving  to  the  words  "  separate  use  "  the  effect  contended  for  by  the  Plaintiffs.  It  is 
manifest  that  but  for  these  words  separate  use  in  the  testator's  will,  the  deed  of  1836 
would  merely  amount  to  a  covenant  by  the  husband  and  wife,  that  the  wife  should 
make  the  acknowledgment  required  by  the  statute  when  the  estate  fell  into  possession, 
which  would  in  no  respect  bind  the  wife.  But  in  fact  this  leaves  the  question  where 
it  was,  viz.,  whether,  when  the  words  "  separate  use "  are  used,  the  statute  is  made 
nugatory,  and  the  wife  enabled  irrevocably  to  convey  her  reversionary  fee-simple 
estate  without  any  acknowledgment. 

I  am  of  opinion  that  the  words  of  the  77th  clause  are  applicable  to  this  estate  in 
fee-simple,  though  given  for  her  separate  use.  I  think,  on  principle,  that  before  the 
statute  a  fine  would  have  been  necessary  for  this  purpose,  and  I  have  met  with  no 
cases  which  lay  down  [3^1  a  contrary  doctrine.  I  am  of  opinion,  therefore,  that  the 
deed  of  December  1856  does  not  t^ect  the  reversionary  estate  in  fee-simple  of 
Mrs.  Brotheridge. 

I  come  now  to  consider  how  it  operates  on  that  portion  of  the  residue  given  to 
Mrs.  Brotheridge  which  consists  of  personalty.  With  reference  to  this,  the  statute 
has  no  application,  and  it  has  undoubtedly  been  repeatedly  held  by  the  Court  of 
Chancery,  and  it  is  the  constant  practice,  to  allow  a  married  woman  to  deal  with  a 
money  legacy  given  to  her  absolotely  for  her  separate  use  as  her  own,  that  is,  her 
receipt  alone  is  fdl  that  is  necessary  for  the  protection  of  the  executors,  and  her 


Digitized  by 


Google 


UOkV.m.  WILLIAMS  V.    WILLIAMS  145 

applioation  to  this  Court  to  have  the  money  paid  to  her  or  to  anyone  she  may  direct 
is  always  complied  with,  without  any  examination  or  ascertainment  of  her  unbiassed 
wish  that  this  should  be  done.  I  cannot,  in  respect  of  personal  property,  make  any 
distinction  between  that  which  is  immediately  receivable  and  that  which  is  rever- 
sionary. If  it  be  her  property  as  a  feme  sole,  she  may  deal  with  it  as  a  feme  sole,  and 
sell  or  incumber  it  as  she  pleases.  The  words  "  separate  use  "  here  exclude  the  marital 
right  from  attaching  to  any  portion  of  the  property,  whether  he  survives  the  tenant 
for  life  or  not.  Accordingly,  as  to  all  the  residue  of  the  personalty  coming  to  her, 
whether  vested  or  contingent,  I  am  of  opinion  that  it  is  bound  by  the  deed,  and  will 
mss  to  anyone  who  may  buy  it  from  the  Plaintiffs,  and  that  the  trustees,  the 
Defendants,  will  be  trustees  of  that  one-third,  for  the  benefit  of  such  purchaser  and 
his  assigns  when  the  same  may  fall  in. 

I  will  make  a  decree  declaring  the  right  according  to  my  decision. 

NOTK.— See  BeMl  v.  Bmtbwry,  13  Irish  C.  Bep.  318. 

[370]    Williams  v.  Wiluams.    Feb.  18,  19,  March  19,  1863. 

When  a  father  purchases  in  the  name  of  his  child,  his  declarations  of  intention 
contemporaneous  with  the  transaction  itself  are  alone  admissible  to  prove  a  trust. 

Parol  evidence  is  admissible  to  prove  that  lauds  were  purchased  by  a  father  in  the 
name  of  his  child  not  as  an  advancement  but  as  a  trustee.  Purchases  and  mortgages 
were  taken  by  a  father  in  the  name  of  his  son.  The  father  received  the  rents  and 
interest  and  paid  them  into  a  bank,  but  he  allowed  his  son  to  draw  for  the  sums  he 
required.  The  son  died  first.  Held,  that  the  presumption  of  an  advancement 
was  not  rebutted. 

The  facts  of  the  case  are  fully  stated  in  the  judgment,  and  need  not  be  repeated. 

Mr.  Selwyn  and  Mr.  G.  Whitbread,  for  the  Plaintiff. 

Mr.  Lloyd,  Mr.  Nalder  and  Mr.  Everett,  for  the  Defendants. 

Mwrless  V.  Franklin  (1  Swanst.  13);  Bone  v.  Pollard  (24  Beav.  283);  Dvmper  v. 
Dawper  (3  Giff.  583) ;  Sidmmtth  v.  Sidnumth  (2  Beav.  447) ;  29  Car.  2,  a  3,  s.  7,  were 
cited. 

The  Master  of  the  Roli^.  I  am  satisfied  that  parol  evidence  is  admissible,  even 
though  the  subject  be  real  estate.     I  will  consider  the  case. 

March  19.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  in  this 
cause  is,  whether  certain  purchases  made  by  the  father  in  the  name  of  his  son,  who 
had  since  died,  were  intended  to  be  advancements  for  the  benefit  of  his  son,  or  whether 
the  son  was  a  trustee  of  them  for  his  father. 

The  various  transactions  are  these : — In  December  1855  the  Plaintiff,  who  is  an 
aactioneer  and  cattle  [371]  dealer  in  the  county  of  Carmarthen,  lent  £1600  to  a  Mr. 
Eran  Evans,  on  the  security  of  an  estate  in  the  parish  of  Llangranog.  The  mortgage 
was,  by  his  direction,  made  out  in  the  name  of  the  son  Thomas  Williams  the  younger, 
as  the  mortgagee,  and  the  property  conveyed  to  him  accordingly. 

In  February  1856  the  Plaintiff  lent  £600  on  the  security  of  an  estate  in 
LUndingat^  called  the  Baileyglaes  estate,  and  the  mortgage  was  made  in  the  name  of 
his  son  as  the  mortgagee,  and  the  property  conveyed  to  him  accordingly,  for  a  term 
of  ninety-nine  years  to  secure  the  amount. 

In  the  same  year  the  Plaintiff  laid  out  X645  in  the  purchase  of  an  estate  called 
(^wenfach,  and  in  the  conveyance  the  money  was  expressed  to  be  paid  by  the  son 
and  the  conveyance  made  to  him  in  fee. 

In  October  1855  the  Plaintiff  lent  £605  on  the  security  of  a  messuage  called  the 
Black  Swan,  to  two  persons  of  the  name  of  David  and  Thomas  Jones,  who  signed  a 
receipt  for  the  amount  and  an  undertaking  that,  as  the  money  had  been  paid  by  the 
son  of  the  Plaintiff,  they  would  assign  the  mortgage  deeds  to  the  son  or  as  he  should 
appoint  In  all  these  cases,  the  form  of  the  transaction  which  represented  the  son  as 
the  lender  of  the  money  or  the  purchaser  of  the  estate  was  sanctioned  by  the  direction 
of  the  father. 
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In  1860  the  PlaiDtiff  laid  out  the  anm  of  £1230  in  the  pnrohase  of  an  estate  called 
Pentwyn,  in  the  county  of  Carmarthen,  and  the  deed  of  eonveyance,  which  was 
executed  on  the  Ist  October  1860,  expressed  that  the  consideration  money  had  heen 
paid  b^  the  Plaintiff's  son,  and  the  conveyance  was  to  him  in  fee.  [372]  In  this  case 
there  is  a  conflict  in  the  evidence  as  to  whether  the  father  sanctioned  the  form  of  the 
conveyance  to  his  son  in  fee. 

On  the  9th  of  October  1860  the  son  died  and  left  a  widow  and  five  infant  children. 
On  the  day  of  his  death  he  executed  a  will,  by  which  he  left  the  Pentwyn  estate  to 
his  son  William  Williams  in  fee.  He  gave  the  interest  of  the  mortgage  of  the  Black 
Swan  to  his  wife,  for  the  maintenance  of  herself  and  her  children  during  her  life,  and 
after  her  death  he  directed  the  principal  to  be  divided  amongst  his  five  children 
equally.  He  bequeathed  the  Baileyglaes  mortgage  in  like  manner.  And  he  gave  all 
the  residue  of  his  real  and  personal  estate,  subject  to  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  to  be  equally  divided  between  his  wife  and  his  five 
children,  and  he  appointed  his  wife  and  eldest  son  executors  of  his  will. 

The  question  is,  whether  these  three  mortgages  and  two  estates  belong  to  the 
estate  of  Thomas  Williams  the  younger,  deceased,  or  whether  they  belong  to  the 
Plaintiff,  the  legal  estate  in  them  only  having  been  vested  in  his  son,  which  has 
descended  on  the  infant  Defendant  William  Williams. 

This  is  solely  a  question  of  intention,  it  depends  upon  what  the  intention  of  the 
Plaintiff  was  when  he  made  these  purchases  and  these  advances  on  mortgage,  not 
what  his  intention  now  is.  Each  case  also  must  be  taken  separately,  and  it  must  be 
ascertained  what  his  intentions  were,  on  the  occasion  of  each  separate  transaction,  by 
the  evidence  accompanying  and  contemporaneous  with  the  transaction  itself.  The 
first  and  most  important  matter  is  this : — It  is  established  that,  in  all  the  first  three 
cases,  the  conveyance,  and  in  the  [373]  fourth  case  the  memorandum,  was  made  out 
in  the  name  of  the  son,  with  the  knowledge  and  assent  and  direction  of  the  father, 
the  Plaintiff;  on  this  I  think  the  evidence  distinct.  On  the  last,  namely,  the  purchase 
of  Pentwyn,  which  took  place  only  nine  days  before  the  son's  death,  the  Plaintiff 
asserts  that  it  was  conveyed  to  his  son  without  his  authority  or  direction.  This, 
therefore,  will  require  to  be  more  closely  examined  by  the  evidence. 

It  is  clearly  established  that  the  money  was  the  father's.  It  is  also,  I  think, 
established  that  the  father  received  the  rents  of  the  estates  and  the  interest  of  the 
mortgages,  for,  though  they  were  paid  into  a  bank  where,  by  the  father's  direction, 
the  son  s  cheques  were  honoured,  still  I  think  the  father  had  the  control  over  the 
whole  fund,  and  could  at  any  time  have  stopped  the  son's  drawing. 

The  other  facts  established  by  the  evidence  which  bear  on  the  subject  are  to  this 
effect : — That  the  father  had,  in  a  great  measure,  retired  from  business ;  that  he  took 
out  a  licence  as  an  auctioneer  for  his  son,  and  that  his  son  assisted  him  throughout  in 
carrying  on  his  business.  If  there  were  no  further  evidence  in  the  case  than  that 
which  I  have  above  stated,  and  it  stood  alone  on  these  facts,  it  would  not,  I  think, 
constitute  the  son  a  trustee  for  the  father. 

But  there  is  additional  and  important  evidence  which  it  is  essential  to  examine 
very  accurately,  bearing  always  in  mind  that  the  contemporaneous  evidence  of  the 
transaction  is  that  which  alone  can  be  relied  upon,  and  that  I  must  examine  this  case 
very  much  as  I  should  have  done  if  the  contest  had  arisen,  after  the  death  of  both, 
between  the  devisees  of  the  father  and  the  present  De-[37^'f^'><^^°^B>  inst'^  *'^ 
being,  as  it  is,  a  contest  between  the  Plaintiff  and  the  present  Defendants. 

I  think  myself,  therefore,  bound  to  reject  from  consideration  all  that  portion  of  the 
evidence  of  the  father  now  as  to  what  his  intentions  were  before.  The  decided  cases 
shew  that  his  present  declaration  to  that  effect  could  not  have  been  regarded  after  bis 
decease  to  create  a  trust  in  the  son,  and  I  consider  myself  equally  bound  to  disregard 
them  now,  although  he  is  alive.  On  such  occasions  the  declaration  to  that  effect  hj 
the  father  must  be  contemporaneous  with  the  event  itself. 

I  come,  therefore,  to  consider  the  evidence  adduced  by  the  Plaintiff  to  establish 
that  these  transactions  constituted  trusts  in  the  son  and  not  advancement  to  him. 
The  first  fact  brought  forward  is  a  letter  of  the  son  to  the  mortmgor ;  but  I  do  not 
find  anything  in  this  letter  that  indicates  a  trust  in  the  son.  Tluit  the  money  was 
the  money  of  the  father  is,  of  course,  admitted ;  unless  it  were  so,  the  question  could 
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not  ariae ;  bat  this  letter  looks  to  me  u  if  the  son  considered  that  he  had  an  interest 
in  the  matter,  whether  as  joint  owner  with  his  father  or  not  is  not  clear,  but  he  talks 
of  "paying  us  off."  In  the  case  of  the  mortgage  of  the  property  at  Llangranog,  two 
genUemeo,  one  of  whom  is  the  solicitor  of  the  mortgagor  and  the  other  uie  solicitor 
of  the  Plaintiff,  state  that  though  he  gave  directions  to  have  the  mortgage  made  out 
in  the  name  of  his  son,  he  said  that  his  son  should  hold  the  property  in  trust  for  him. 
Mr.  Lloyd  very  properly  suggested  that  this  should  be  accomplished  by  a  deed  or 
written  declaration  of  trust,  which  the  Plaintiff  declined.  There  are  also  two  letters 
written  by  the  son  in  the  Plaintiff's  exhibits.  The  first  is  the  3d  of  November  1859 
to  the  Eev.  [375]  £.  Evans,  mortgagor  of  the  Llangranog,  and  the  second  is  to  Mr. 
Lloyd,  the  solicitor  of  Mr.  Evans. 

The  rest  of  the  evidence  does  not  appear  to  bear  on  the  question  before  me,  it 
simply  shews  that  the  son  managed  the  property  for  his  father,  that  the  money  was 
the  father's,  that  he  received  the  rente  and  allowed  his  son  to  draw  on  the  bank  for 
the  sums  he  required.  There  are  also  some  acts  of  ownership,  as  notices  to  tenants 
and  the  like,  which  were  necessarily  made  in  the  name  of  the  Plaintiffs  son.  The 
principles  of  law  to  be  applied  to  these  facts  appear  to  me  to  be  admirably  laid  down 
m  the  judgment  in  the  case  of  Orey  v.  Greif  (2  Swanst  App.  597).  I  cannot  better 
explain  my  meaning  than  by  reading  the  parts  of  that  judgment  which,  in  my  opinion, 
govern  this  case : — 

"(generally  and  primd  fade,  as  they  say,  a  purchase  in  the  name  of  a  stranger  is 
a  trust  for  want  of  a  consideration,  but  a  purchase  in  the  name  of  a  son  is  no  trust, 
for  the  consideration  is  apparent  2.  But  yet  it  may  be  a  trust,  if  it  be  so  declared 
antecedently  or  subsequently  under  the  hand  and  seal  of  both  parties.  3.  Nay,  it 
may  be  a  trust  if  it  be  so  declared  by  parol,  and  both  parties  uniformly  concur  in  that 
declaration.  4.  The  parol  declarations  in  this  case  are  both  ways,  the  father  and  son 
sometimes  declaring  for  and  sometimes  against  themselves.  5.  JErgo,  there  being  no 
certain  proof  to  rest  on  as  to  parol  declarations,  the  matter  is  left  to  construction  and 
interpretation  of  law.  6.  And  herein  the  great  question  is,  whether  the  law  will  admit 
of  any  constructive  trust  at  all  between  fatner  and  son.  Ist.  For  the  natural  considera- 
tion of  blood  and  affection  is  so  apparently  predominant  that  those  acts  which  would 
imply  a  trust  in  a  stranger  will  [376]  not  do  so  in  a  son ;  and  ergo,  the  father  who 
would  check  and  control  the  appearance  of  nature  ought  to  provide  for  himself  by 
some  instrument,  or  some  clear  proof  of  a  declaration  of  trust,  and  not  depend  upon 
any  implication  of  law,  for  there  is  no  necessity  to  give  way  to  constructive  trusts, 
but  great  justice  and  conscience  in  restraining  such  constructions.  2d.  The  wisdom 
of  the  common  law  did  so ;  for  all  the  books  are  agreed  on  this  point,  that  a  feoffment 
to  a  stranger  without  a  consideration  raised  a  use  to  the  feoffor ;  but  a  feoffment  to 
the  son,  without  other  consideration,  raised  no  use  by  implication  to  the  father,  for 
the  consideration  of  blood  settled  the  use  in  the  son  and  made  it  an  advancement 
How  can  this  Court  justify  itself  to  the  world  if  it  should  be  so  arbitrary  as  to  make 
the  law  of  trusts  to  differ  from  the  law  of  uses  in  the  same  case  T  .  .  .  £rgo,  where  the 
hither  intends  a  trust,  he  ought  to  see  it  declared  in  writing,  or  supported  by  direct 
proof,  and  not  rest  upon  constructions."  (2  Swans.  App.  600.) 

I  think  all  these  observations  apply  to  the  present  case,  and  applying  this  law  to 
the  facts  in  the  present  case,  though  I  cannot  but  say  that  though  I  feel  some  hesita- 
tion respecting  the  extent  of  reliance  which  ought  to  be  placed  on  the  recollection  of 
Mr.  Lloyd  and  Mr.  Bishop  of  the  exact  words  spoken  by  the  Plaintiff,  yet  assuming 
that,  at  the  date  of  the  loan,  the  Plaintiff  told  tnese  gentlemen  that  the  transaction 
▼as  intended  to  be  a  trust  in  the  son  for  his  benefit,  that  this  was  said  in  the 
presence  of  the  son  and  assented  to  by  him  at  that  time,  then  I  am  of  opinion  that 
this  must  be  treated  as  a  contemporaneous  declaration  of  trust,  which  undoubtedly 
may  be  made  by  parol. 

It  is  no  doubt  difiScult  to  understand  why  the  Plaintiff,  in  these  circumstances, 
directed  the  mortgage  to  be  [377]  made  in  the  name  of  the  son,  if  he  was  to  be 
merelv  the  trustee.  For  in  that  case  the  usual  object  of  these  transactions  would 
have  been  frustrated.  If  the  son  had  survived  the  Plaintiff,  the  estate  of  the  father 
voald  have  been  just  as  liable  to  probate  and  legacy  duty  as  if  such  conveyance  had 
not  been  made  out  in  his  son's  name.     Still,  as  both  the  gentlemen  give  plain  and 
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unequivocable  evidence  of  the  parol  declaration  of  trust  made  by  the  father  and 
assented  to  by  the  son  at  the  time,  I  consider  myself  bound  by  it  and  must  declare 
the  trust  accordingly.  The  receipts  of  the  rents  by  the  father,  as  I  have  stated  from 
the  judgment  I  have  read,  amounts  to  nothing. 

As  to  the  other  three  transactions  which  took  place  before  the  purchase  of 
Pentwyn,  I  am  of  opinion  that  they  mast  be  taken  to  be  advancements  by  the  father 
to  the  son.  There  is  in  fact  nothing  to  rebut  it,  but,  first,  the  receipts  of  the  rents 
and  interest  by  the  father,  which  were  paid  to  his  account  at  the  bank  where  the  son 
might  draw  for  what  he  required ;  and  secondly,  the  present  stat«ments  of  the  father, 
which,  as  I  have  already  said,  are  not  sufficient  to  rebut  the  necessary  presumption  of 
law. 

The  case  of  the  purchase  of  Pentwyn  is  a  very  different  matter ;  the  execution  of 
the  deed  conveying  this  property  was  only  eight  days  before  the  death  of  the  son. 
The  evidence  respecting  it,  to  which  I  once  more  refer  in  detail,  amounts  to  this : — 
That  the  father  (the  Plaintiff)  gave  instructions  on  the  subject  to  Mr.  Bishop,  who 
prepared  the  conveyance,  to  have  the  deed  made  out  to  him  as  purchaser,  and  that 
afterwards,  by  the  direction  of  the  son,  the  conveyance  was  altered  into  the  name  of 
the  son,  and  as  this  was  in  accordance  with  what  had  been  done  on  former  occasions, 
and  with  the  [378]  conduct  pursued  by  the  son  for  the  father  and  with  his  sanction 
for  a  great  length  of  time,  Mr.  Bishop  complied  with  this  direction.  It  is  trae  that 
the  devise  of  this  estate  by  the  son  is  expressly  opposed  to  this  evidence,  and  shews 
that  he  considered  himself  entitled  to  deal  with  it  as  owner.  But  still  I  cannot,  on  this 
evidence,  find  that  the  deed  was  made  out  in  the  name  of  the  son  as  purchaser,  in 
accordance  with  any  general  or  particular  authority  of  the  father  given  to  the  son, 
or  that  it  was  done  by  the  direction  of  the  father,  and  although  the  will  of  the  son  it 
a  positive  declaration  that  the  property  is  his,  still  I  cannot,  I  think,  allow  this  state- 
ment to  counterbalance  the  positive  and  contemporaneous  direction  given  by  the 
father  to  Mr.  Bishop  and  established  bv  his  evidence,  although  the  father  does  not 
appear  to  have  remonstrated,  either  with  his  solicitor  or  with  his  son  during  his  life- 
time, for  the  form  in  which  the  deed  had  been  prepared  and  executed  in  disobedience 
to  his  instructions. 

Upon  the  whole  of  this  case,  therefore,  I  am  of  opinion  that  as  to  the  mortgage 
for  J&1600  on  Llangranog  and  the  purchase  of  the  Pentwyn  estate,  the  son  must  be 
declared  to  have  been  a  trustee  thereof  for  his  father ;  but  as  to  the  remaining  three 
transactions,  they  must  be  taken  to  have  been  advances  and  purchases  made  ny  the 
father  for  the  benefit  and  advancement  of  his  son,  and  that,  on  the  death  of  his  son, 
they  belonged  to  him  and  passed  as  his  property,  under  the  directions  contained  in 
his  will. 

I  have  thought  it  unnecessary  to  refer  to  the  other  decisions  cited  before  me  or 
those  which  I  nave  referred  to  myself ;  they  all,  and  more  especially  the  case  of 
SidmouiK  v.  Sidmouth  (2  Beav.  447),  appear  to  me  to  illustrate  [379]  and  confirm  the 
principles  laid  down  in  Grey  v.  Grey  (2  Swanst.  694),  which  I  have  read  at  length.  I 
shall  make  a  declaration  accordingly  and  give  no  costs  on  either  side,  if  indeed  (which 
I  apprehend  would  not  have  been  the  case)  any  costs  had  been  asked  for. 

[379]    Re  Blakkslsy  and  Beswige.    April  30,  1863. 
[S.  C.  8  L.  T.  343 ;  9  Jur.  (K  S.)  1265;  11  W.  R.  656.] 

An  intended  mortgagor  agreed  to  pay  the  reasonable  costs  of  the  mortgagor's  solicitor, 
if  the  matter  went  off.  Held,  that  this  did  not  include  the  expens€|s  of  withdrawing 
the  money  from  a  banker's  and  of  remitting  it  to  London  for  payment 

Application  of  a  solicitor,  after  an  order  for  taxation,  to  withdraw  a  non-taxable  item 
from  his  bill,  refused. 

On  the  20th  of  June  Lady  Sophia  Giubelei  entered  into  a  negociation  in  London,  for 
a  loan  to  her  of  X8000  by  way  of  mortgage.  That  sum  was  to  be  advanced  to  her  in 
London  on  Tuesday  the  24th  of  June,  by  Mr.  Thorp  of  Leeds,  through  bis  solicitors 
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MesBra.  Blakesley  <&  Beswiok  of  London,  and  Lady  Sophia  undertook  to  pay  their 
reasonable  costs  in  the  matter  if  it  went  off! 

Lady  Sophia  Giubelei's  tiUe  to  the  property  was  rejected  on  Saturday  the  21st, 
but  this  was  not  known  to  Mr.  Thorp  of  Leeds  until  Monday  following.  In  the 
meantime,  on  Saturday  the  21st  of  June,  Mr.  Thorpe,  in  anticipation  of  the  comple- 
tion on  Tuesday,  had  withdrawn  the  j£4000  from  his  deposit  account  at  his  bankers, 
and  had  directed  them  to  remit  the  amount  to  London.  For  this  they  charged  him 
XlO  commission. 

The  matter  went  off,  and  Messrs.  Blakesley  &  Beswiok  sent  in  their  bill  of  costs 
to  Lady  Sophia  Qiubelei ;  this  included  the  charge  for  iSlO,  which,  on  the  taxation, 
the  Taxing  Master  allowed. 

Mr.  Jessell  now  moved  to  review  the  taxation,  and  [380]  that  the  JCIO  might  be 
disallowed.  He  argued,  first,  that  this  charge  was  not  comprised  in  the  undertaking, 
for  if  bullion  had  been  sent,  the  expenses  would  not  have  been  chargeable  on  the 
borrower ;  secondly,  that  it  had  been  unnecessarily  incurred  before  the  title  had  been 
accepted  ;  and  thirdly,  that  it  ought  not  to  be  charged  in  the  bill  of  the  solicitors, 
who  had  not  paid  it. 

Mr.  Phear,  eontrit.  This  was  one  of  the  "  reasonable  costs  "  in  the  matter,  and 
which  the  intended  mortgagor  had  undertaken  to  bear.  The  remittance  was  made 
btmijide  for  the  benefit  of  the  borrower,  who  wanted  the  money  on  Tuesday,  and  to 
prevent  her  being  disappointed  in  receiving  it  on  that  day. 

The  Master  of  thb  Bolls  [Sir  John  Bomilly].  I  think  this  charge  must  be 
disallowed.  It  is  clear  that  when  a  person  borrows  money  and  agrees  to  pay  the 
costs  of  the  lender,  that  does  not  include  the  expenses  incurred  by  the  lender  in  getting 
the  money. 

I  never  heard  that  a  mortgagee  was,  under  such  circumstances,  entitled  to  charge 
the  mortgagor  with  his  brokers  commission  for  selling  out  stock,  or  for  realising 
railway  debentures,  or  for  raising  the  money. 

This  is  a  stronger  case :  here  the  intended  lender  asks  for  the  expenses  which  his 
bankers  charged  him  for  withdrawing  the  money  and  sending  it  to  London,  and  which 
expense  he  thought  fit  to  incur  before  he  had  accepted  the  title.  I  think  that  this 
sum  is  not  included  in  the  costs  undertaken  to  be  paid. 

Neither  can  I  accede  to  the  proposal  that  the  solicitors  should  be  allowed  to  with- 
draw this  item  from  their  [381]  bill  of  costs.  In  all  these  cases  such  items  are 
charged  bond  fide;  but  a  solicitor  cannot  be  permitted,  during  taxation,  to  say  that 
there  are  items  which  he  should  not  have  included,  and  withdraw  them ;  for  the 
client,  on  the  other  hand,  would  say,  "  I  would  not  have  taxed  the  bill  if  they  had 
not  been  included  in  it." 

I  must  disallow  this  £10. 


[381]     BiCKNELL  V.  BiCKNELL.     April  30,  1863. 

After  decree  in  a  suit  instituted  by  several  infants,  one  came  of  age  and  objected  to 
remain  Co-plaintiff.  His  name  was  struck  out  as  Go-plaintiff  and  be  was  made  a 
Defendant 

A  suit  was  instituted  by  several  infants,  by  their  next  friend,  and  a  decree  had 
been  made. 

One  of  the  Plaintiffb,  having  attained  twenty-one,  and  being  desirous  of  retiring 
from  the  suit, 

Mr.  Wickens,  on  his  behalf,  moved  to  stay  proceedings  as  regarded  him,  or  that 
hit  name  might  be  struck  out  as  Go-plaintiff.  He  cited  Acres  v.  LUtk  (7  Sim.  138) ; 
Gug  v.  Guy  (2  Beav.  460) ;  and  see  1  0.  P.  Cooper  (p.  372) ;  and  BaUard  v.  HHUte 
(2  Hare,  159). 

Mr.  Renshaw,  for  the  next  friend,  referred  to  Anonymous  (4  Madd.  461),  and  said 
that  the  suit  was  nearly  wound  up. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  cannot  stay  the  proceedings 
in  the  suit  after  decree.    The  proper  order,  if  you  ask  it,  is  this : — On  the  appli-[382]- 


Digitized  by 


Google 


150  IK  RE  chapman's  WILL  UMEkV.mL 

cation  of  this  Plaintiff  to  etrike  out  bis  name,  and,  on  the  application  of  the  Co-plaintifi, 
make  such  Plaintiff  a  Defendant,  and  in  all  future  proceedings  his  name  will  be  intro- 
duced as  a  Defendant.  If  that  be  not  asked,  I  must  simply  strike  oat  his  name.  Let 
the  costs  be  costs  in  the  cause. 

[382]    In  re  Chapman's  Will.    AprU  18,  1863. 

[S.  C.  9  Jur.  (N.  S.)  657 ;  11  W.  B.  578.  In  re  Potter's  Trust,  1869,  L.  R  8  Eq. 
59;  In  re  Hotehkis^s  Trvsls,  1869,  L.  B.  8  Eq.  648 ;  In  re  Woolrieh,  1879,  11  Ch. 
D.  668.] 

A  testator  bequeathed  a  le^y  to  such  of  his  nephews  and  nieces  (children  of  A.  B.) 
as  should  be  living  at  his  death  equally,  and  he  provided  as  follows,  that  in  case 
any  nephew  or  niece  "  shall  die  in  my  lifetime, '  leaving  children  living  at  my 
decease,  such  children  should  stand  in  their  parent's  place  and  be  entitled  to  the 
share  which  the  deceased  parent  would  have  been  entitled  to,  if  living  at  my  decease. 
A  child  of  a  niece  who  had  died  prior  to  the  date  of  the  will  was  held  entitled  to 
participate  in  the  legacy. 

By  bis  will,  dated  in  1860,  the  testator  bequeathed  the  sum  of  £3000  "unto  such 
one  or  more  of  his  nephews  and  nieces  (children  of  bis  late  sister  Sarah  Mallaliea, 
deceased)  as  should  be  living  at  his  death,  equally."  And  he  gave  the  residue  of  bis 
estate  equally  "  between  such  of  the  persons,  next  hereinafter  mentioned  or  referred 
to  as  intended  to  take  the  same,  as  should  be  living  at  his  death,  that  is  to  say,"  the 
"children  of  my  late  sister  Sarah  Mallalieu,  deceased,"  and  others  whom  he  specified. 
He  then  proceeded  thus : — "  Provided  always,  and  I  hereby  declare  that  in  case  any 
of  my  nephews  and  nieces,  or  great-nephews  and  great-nieces,  shall  die  in  my  lifetime 
leaving  any  child  or  children  who  shall  be  living  at  my  decease,  and  who  snail  then 
have  attained,  or  shall  live  to  attain,  the  age  of  twenty-one  years,  then  and  in  such 
case,  it  is  my  will  that  the  child  or  children  attaining  the  said  age  of  each  such  nephevr 
or  niece  or  great-nephew  or  great-niece  so  dying  in  my  lifetime  shall  represent  and 
stand  in  the  place  of  his,  her  or  their  deceased  parent,  and  shall  be  entitled  to  the 
same  share  or  shares  and  [383]  interest,  as  well  original  as  accruing,  in  the  pecuniary 
legacies  hereinbefore  bequeathed  and  in  my  residuary  personal  estate,  as  his,  her  or 
their  deceased  parent  would  have  been  entitled  to  if  living  at  the  time  of  my 
decease." 

The  testetor  died  in  1861. 

Sarah  Mallalieu  had  three  children,  who  survived  the  testator,  but  she  had  had  a 
fourth  child,  Hannah,  who  had  died  in  1844,  anterior  to  the  date  of  the  will,  leaving 
one  child  Elizabeth  H.  Wrigley. 

A  question  had  arisen  whether  Elizabeth  H.  Wrigley  was  entitled  to  a  share  of 
the  legacy  of  £3000,  which  had  been  paid  into  Court. 

Mr.  Baggallay  and  Mr.  Lewin,  for  the  children  of  Sarah  Mallalieu.  The  substitu- 
tion is  in  favor  of  nephews  and  nieces  who  "  shall "  die,  that  is  a  future  event,  and 
refers  to  those  who  shall  die  after  the  date  of  the  will.  The  gift  is  in  favor  of  those 
whose  parents  might  have  taken  under  the  will,  but  no  nephew  or  niece,  who  had 
died  prior  to  the  date  of  the  will,  could  have  been  a  legatee  under  it  There  most 
be  an  original  valid  gift  to  someone  in  order  to  found  a  substitution  for  it. 

They  cited  Christopherson  v.  Naylor  (1  Mer.  320) ;  Butter  v.  Ommaney  (4  Buss.  70) ; 
Waugh  v.  Waugh  (2  Mvl.  &  K.  41) ;  Laring  v.  Thomas  (1  Dru.  &  Sm.  497). 

Mr.  Benshaw,  for  the  trustees. 

Mr.  Southgate  and  Mr.  Langworthy,  for  Elizabeth  H.  Wrigley  and  her  husband, 
were  not  heara. 

[384]  Thk  Masteb  of  ths  Bolls  [Sir  John  Bomilly].  I  think  this  legacy  is 
divisible  into  fourths.  If  the  original  gift  had  stood  alone,  "  I  give  £3000  unto  such 
one  or  more  of  my  nephews  and  nieces,  children  of  my  late  sister  Sarah  Mallalieu,  as 
shall  be  living  at  my  death,"  there  could  be  no  question  but  that  the  nephews  and 
nieces  who  survived  would  alone  be  entitled  to  participate  in  the  legacy.  But  I 
think  that  there  is  sufficient  on  this  will  to  shew  that  the  children  of  nephews  or 
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niecea  who  were  dead  at  the  date  of  the  will  were  to  take.  Much  stress  cannot  be 
placed  OD  the  words  "  shall  die  in  my  lifetime ; "  it  is  vague.  It  is  argued  that  it 
means  "shall  hereafter  die,"  but  I  think  the  expression  is  constantly  used  in  the 
aoDse  "  shall  be  dead  at  the  time  of  my  death." 

I  accept  the  construction  of  Ckristapher$(m  v.  Naylor  (1  Mer.  326) ;  but  here  the 
words  are  distinct,  in  case  any  of  my  nephews,  &c.,  "  shall  die  in  my  lifetime  leaving 
any  child,"  that  is,  shall  die  at  any  time  in  my  life  leaving  children,  who  shall  be 
living  at  my  death  and  attain  twenty-one.  Here  is  a  child  of  a  niece  who  died  in 
the  testator's  lifetime  and  which  child  was  living  at  bis  death  and  has  attained 
twenty-one.  Then  the  testator  says,  she  "shall  represent  and  stand  in  the  place  of" 
her  deceased  parent,  and  shall  be  entitled  to  the  same  share  as  her  parent  "  would 
have  been  entitled  to  if  living  at  the  time  of  his  decease." 

It  is  clear  that  the  niece  Hannah  would  have  taken  one-fourth  if  she  had  been 
living  at  the  time  of  the  testator's  decease,  and  her  daughter  is  consequently  entitled 
to  stand  in  her  place. 


[386]    Re  GiRAUD.    Nov.  16,  1861 ;  April  18,  20,  1863. 
[S.  C.  9  Jur.  (N.  S.)  862 ;  11  W.  R,  607 ;  2  N.  R.  9.] 

By  an  order  made  under  the  Trustee  Aot^  real  estate  was  inadvertently  vested  in  an 
alien.  The  Court  declined  varying  the  order,  by  inserting  the  name  of  a  natural- 
bom  subject,  without  the  consent  of  the  Crown ;  but  the  order  was  made  upon  a 
rehearing. 

An  alien  who  had  served  on  board  a  British  man-of-war  for  four  years  in  time  of  war 
held  to  be  a  natural-born  subject  under  the  13  Geo.  2,  c.  3. 

By  indentures,  dated  in  1833,  a  freehold  messuage,  &c.,  was  conveyed  to  Charles 
Louis  Giraud  in  fee  by  way  of  mortgage  for  securing  the  repayment  of  £896. 

Charles  Louis  Gii-aud  signed  a  memorandum  acknowledging  that  he  held  the 
mortgage  in  trust  for  his  father,  Jean  Baptiste  Giraud.  This  mortgage  had  been 
made  to  the  son  under  the  impression  that  the  father,  who  was  born  in  France,  was 
an  alien.  It  appeared,  however,  that  Jean  Baptiste  Giraud  came  to  England  about 
the  year  1798,  and  served,  from  the  1st  of  April  1798  until  the  24th  of  November 
1802,  as  an  able-bodied  seaman  on  board  a  British  ship  of  war,  "  The  Arrogant,"  this 
country  being  all  that  time  at  war  with  France. 

Jean  Baptiste  Giraud  died  in  1860.  Afterwards  the  mortg^ors  were  desirous  of 
paying  off  tbe  mortgage  and  of  obtaining  a  reconveyance,  but  Charles  Louis  Giraud, 
a  manner,  having  gone  abroad  in  1844  and  not  having  been  since  heard  of,  this  could 
not  be  done.  A  petition  was  thereupon  presented,  under  the  Trustee  Act,  by  the 
parties  beneficially  interested  under  Jean  Baptiste  Giraud's  will  and  hy  his  executor, 
onder  which  an  order  had  been  made  by  the  Master  of  the  Bolls,  in  February  1861, 
vesting  the  legal  estate  in  Louis  Watbled  the  executor. 

It  was  afterwards  discovered  that  Watbled  was  an  alien,  and  an  application  was 
now  (16th  of  November  [386]  1861)  made  that  another  name  might  be  substituted 
in  the  order  in  lieu  of  Watbled. 

Mr.  Hemmings,  in  support  of  the  petition,  argued,  first,  that  under  the  13  Geo.  2, 
c.  3,  and  20  Geo.  3,  c.  20,  Jean  Baptiste  Giraud  must  be  held  to  be  a  natural-bom 
subject ;  and,  secondly,  that,  as  the  vesting  order  had  been  made  under  a  mistake  as 
to  ue  nationality  of  Watbled,  it  might  be  now  corrected. 

Mr.  Wickens,  for  the  Crown,  amtrd,,  argued  that  the  provision  in  the  Act  referred 
to  only  applied  after  the  king's  proclamation  to  that  effect  (13  Geo.  3,  c.  3,  s.  4),  as 
to  which  nothing  appeared  on  the  evidence. 

The  Mastxr  or  thb  Bolls  [Sir  John  Bomilly].  I  think  the  4th  section  only 
applies  to  merchant  ships,  and  I  must  hold  that  Jean  Baptiste  Giraud  was  not  an 
alien.  But  I  cannot  make  a  variation  in  the  existing  order  except  with  the  consent 
of  the  Crown. 
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Mr.  Wiokens  said  he  had  no  authority  to  consent,  on  behalf  of  the  Crown,  to  the 
alteration. 

April  18,  20,  1863.  A  petition  was  now  presented  to  rehear  the  former  petition 
and  to  vary  the  order  in  the  manner  asked  on  the  previous  occasion. 

Mr.  De  Gez  and  Mr.  Hemmings,  in  support  of  the  petition,  argued  that  as  the 
estate  did  not  vest  in  the  Grown  until  office  found.  Page's  eases  (5  Coke's  Bep.  52), 
the  former  [387]  order,  which  had  been  made  under  a  mistake,  might  be  discharged, 
and  a  proper  person  now  appointed  trustee  in  the  place  of  Charles  £>uis  Giraud. 

Mr.  Vfickens,  for  the  Crown,  raised  no  further  objection,  but  asked  for  his  costs. 

The  Master  of  the  Bolls  disciuu-ged  the  previous  order. 

Note.— Reg.  Lib.  1863,  A.  foL  927, 

[387]    Se  Cameron  Coalbrook  Company.    Hunt's  Case.    April  20,  1863. 

In  1848  A.  transferred  some  shares  in  a  company  to  B.  In  1851  the  company  was 
ordered  to  be  wound  up.  The  Court  refused,  in  1863,  to  allow  the  official  manager 
to  contest  the  validity  of  the  transaction,  until  he  had  laid  a  sufficient  ground  for 
it,  by  stating  to  the  Court  what  information  he  had  received  on  the  subject,  and 
when  he  first  obtained  it. 

On  the  2d  of  September  1848  Ebenezer  Hunt,  the  holder  of  £190  shares  in  this 
company,  transferred  them  to  his  brother,  Gideon  Hunt,  who  already  held  172  other 
shares.  In  December  1849  Gideon  Hunt  (a  dissentient  shareholder),  transferred  all 
these  shares  to  the  Cameron  Company. 

In  1851  an  order  was  made  to  wind  up  the  company,  and  the  transfer  to  the 
company  having  been  held  to  be  invalid,  see  Bennetts  case  (18  Beav.  339,  and  5  De 
G.  M.  &  Or.  284),  Gideon  was  put  on  the  list  of  contributories  for  the  whole  362  shares. 

In  January  1863  the  official  manager  took  out  a  summons  in  Chambers  to  review 
the  list  of  contributories,  by  substituting  the  name  of  Ebenezer  Hunt  in  the  place  of 
Gideon  Hunt  for  the  190  shares.  Ebenezer  Hunt  was  subpcmaed  to  attend  before  the 
[388]  Examiner  to  be  examined  as  to  the  circumstances  relating  to  the  transfer  of 
these  shares ;  but  he  resisted,  and  the  matter  was  adjourned  into  Court 

The  Soucitor-Gensral  (Sir  B.  Palmer)  and  Mr.  Bozburgh,  for  the  official 
manager.  The  transfer,  as  we  are  ready  to  prove,  was  a  mere  simulated  one,  and 
the  name  of  Gideon  Hunt,  who  was  insolvent,  was  used  as  a  mere  mask  to  protect 
Ebenezer  from  liability.  The  consequence  is,  that  the  transfer  to  Gideon  was  void, 
and  Ebenezer  Hunt's  name  ought  properly  to  be  inserted  on  the  list  as  a  contributory, 
in  lieu  of  Gideon  Hunt.  They  referrod  to  Hyam's  ease  (1  De  G.  F.  &  J.  75) ;  Coskllo's 
ease  (2  De  G.  F.  &  J.  302) ;  De  Pass'  ease  (4  De  G.  &  J.  544),  said  to  have  been 
compromised  in  the  House  of  Lords. 

Mr.  Selwyn  and  Mr.  C.  Swanston,  for  Ebenezer  Hunt  It  is  fifteen  years  since 
the  transfer  was  made  and  twelve  years  have  elapsed  since  the  winding-up  order ;  it 
is  now  too  late  to  object  to  the  transfer,  for  whatever  might  have  been  the  nature  of 
the  transaction  originally,  the  lapse  of  time  is  now  a  bar  to  reopening  the  matter. 
We  therefore  meet  this  case  by  an  objection  in  the  nature  of  a  demurrer.  Twelve 
years  had  elapsed  in  Brotherhood's  ease  (31  Beav.  365 ;  affirmed,  31  L.  J.  (Ch.)  861); 
Exparte  Bennett  (18  Beav.  339,  and  5  De  G.  M.  &  G.  284) ;  Dr.  Grady's  ease  (32  L  J. 
(Ch.)  326) ;  Straffon's  case  (4  De  G.  &  Sm.  256,  and  1  De  G.  M.  &  G.  576) ;  Shartridge 
V.  Bosanquet  (16  Beav.  84,  and  5  H.  of  L.  Cas.  297) ;  Blair  v.  Bromley  (2  Phil.  354). 

Three  years  after  a  transfer  the  liability  of  a  shareholder  would  cease  as  regards 
creditors,  and  a  transfer  [389]  made,  even  for  the  very  purpose  of  getting  rid  of  the 
liability,  would  be  valid,  unless  it  be  shewn  that  the  company  was,  at  the  time, 
notoriously  in  a  state  of  insolvency.  Gideon  Hunt  has  all  this  time  been  recognized 
as  the  holder  of  these  shares,  and  time  is  most  essential  where  it  is  attempted  to 
change  a  recognized  ownership  and  transfer  a  liability. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].    I  think  that,  after  the  length 
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of  time  that  has  elapsed  since  the  winding-up  order  was  made,  namely,  eleven  or 
twelve  years,  the  official  manager  ought  not  to  examine  into  a  transfer  which  took 
place  before  that  time,  without  some  considerable  ground  for  believing  that  he  can 
ditturb  the  arrangement;  'he  ought  to  have  some  sufficient  information  on  the 
subject,  and  ought  not  wantonly  to  commence  an  expensive  litigation. 

I  shall,  therefore,  require  the  official  manager  to  state  to  me  what  information  he 
has  received  on  the  subject,  aud  when  he  first  obtained  it.  That  being  done,  I  am 
of  opinion  that  Ebenezer  Hunt  cannot  refuse  to  be  examined,  assuming  the  first 
condition  to  be  satisfactorily  complied  with. 

I  am  of  opinion  that  he  stands  in  this  situation : — ^He  abstains  from  giving  any 
evidence  and  will  not  allow  any  to  be  given.  I  must,  therefore,  as  on  demurrer, 
make  every  presumption  against  him,  and,  assuming  that  the  official  manager  satisfies 
me  that  he  was  justified  in  not  coming  here  sooner,  I  shall  then  enter  into  the  merits 
and  have  to  consider  whether  the  transaction  ought  to  be  held  invalid.  I  cannot  say 
that  there  may  [390]  not  be  a  fraudulent  transfer  which  the  company  have  a  right  to 
open  at  this  distance  of  time. 

I  think,  therefore,  that  the  case  must  stand  over,  and  if  the  official  manager 
ahould  satisfy  me  that  there  is  a  fair  ground  for  further  inquiry,  I  shall  allow  the 
case  to  proceed. 

I  agree  that  it  has  not  been  the  practice  to  require  this  preliminary  explanation 
on  the  part  of  the  official  manager,  and  no  inquiry  would  have  been  necessary  in  this 
case  if  the  winding-up  order  had  been  made  in  1861  instead  of  1851,  for  then  I 
should  at  once  have  said,  "  You  mav  inquire  into  it."  But  when  twelve  years  have 
elapsed  it  is  taken  out  of  the  ordinary  rule.  In  such  a  case  there  ought  to  be 
something  special  to  induce  the  Court  to  go  into  a  transaction  of  so  old  a  date,  and 
I  shall  certainly  make  every  reasonable  and  fair  presumption  in  favor  of  the 
transaction  after  such  a  lapse  of  time. 


[391]    Oouu)  V.  Gould.    April  30,  1863. 

By  his  will,  a  testator  gave  his  real  and  personal  estate  to  trustees,  on  trusts  for  his 
sister.  By  a  codicil  he  gave'  a  legacy  to  his  eldest  nephew,  whom  he  called  his 
"  heir  at  law,"  and  he  directed  that  the  codicil  should  not  give  to  his  trustees,  for 
the  benefit  of  his  sister,  any  after-acquired  freeholds  or  copyholds ;  but  that  the 
same,  as  to  freeholds,  should  descend  to  his  heir  at  law,  and  as  to  customary 
estates,  to  his  customaiy  heir.  At  the  testator's  death,  his  sister  was  his  heiress 
at  law  and  customary  heir.  Held,  that  she  was  not  excluded  from  taking  by 
descent  the  after-acquired  copyholds. 

The  testator,  by  his  will  dated  in  1829,  devised  and  bequeathed  his  real  and 
personal  estate  to  trustees  for  his  sister  Sarah  Gould  for  life,  and  afterwards  on 
certam  trusts  for  her  children  (exclusive  of  William  Gould  her  eldest  son). 

By  a  codicil,  dated  in  1834,  the  testator  said,  "  I  give  and  bequeath  unto  my  eldest 
nephew  and  heir  at  law,  William  Gould,  the  sum  of  £3000."  He  afterwards  expressed 
himself  as  follows  : — "And  I  direct  that  the  making  or  publication  of  this  my  codicil 
Adii  not  extend  or  be  construed  to  extend  to  give  to  my  tnutees,  for  the  henefil  of  my  scad 
otter,  any  freehold  or  copyhold  estaies  or  premises  purchased  by  me  since  the  date  of  my  said 
viU,  but  that  (except  as  to  the  premises  in  Petworth  hereinafter  mentioned),  the 
Kme  estates  and  premises  shall  descend  and  go,  as  to  my  freehM  estates  to  my  heir  at 
iow,  and  as  to  my  customary  estates,  to  my  eudomary  heir,  according  to  the  custom  of 
the  respective  manors  whereof  they  may  be  holden." 

The  testator  died  in  1835,  having,  between  the  date  of  his  will  and  codicil, 
porehased  a  copyhold  estate  called  "  Cold  Waltham." 

At  the  testator's  death,  bis  sister  Sarah  Gould  was  his  heiress  at  law,  and  heiress 
according  to  the  custom  of  the  manor  of  which  the  copyhold  was  holden.  But,  on 
the  supposition  that  his  sister  was  excluded,  William  Gould  was  then  his  heir  at  law 
tnd  John  Gould  was  his  customary  heir. 
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[392]  The  question  was,  whether,  on  the  death  of  the  testator,  the  copyhold 
descended  on  his  sister  Sarah  Gould  or  on  her  son  William  Gould. 

Mr.  Baggallay  and  Mr.  Kingdon,  for  the  Plaintiff,  contended  that  the  copyhold 
descended  on  the  sister,  as  his  customary  heir,  under  the  express  words  of  the  will 
That,  at  all  events,  the  heir  was  not  to  be  excluded  by  surmise  or  doubtful 
expressions ;  HaU  v.  fFarrm  (9  H.  of  L.  Ca.  428) ;  Fiteh  v.  TFeber  (6  Hare,  145). 

Mr.  Osborne  and  Mr.  Kay,  in  the  same  interest. 

Mr.  Southgate,  for  a  trustee. 

Mr.  Selwyn,  con/rci,  for  John  Gould.  A  testator  may,  if  he  pleases,  put  a  glossary 
in  bis  will,  and  say  what  he  means  by  particular  words.  Here  he  expressly  says 
that  he  intends  the  codicil  shall  give  no  benefit  to  his  sister  in  the  freeholds  and 
copyholds  purchased  since  the  date  of  his  will,  and  also  that  he  means  his  eldest 
nephew  William  Gould  by  the  words  "  heir  at  law,"  thereby  excluding  his  sister. 
William  Gk>uld  would,  therefore,  have  taken  any  freeholds  purchased  after  the  date 
of  his  will ;  and  by  the  same  reasoning  the  testator  must  have  intended  to  exclude 
his  sisters  from  the  copyholds  subsequently  purchased  and  that  they  should  descend 
on  John. 

In  Parker  v.  Niekson  (1  De  G.  J.  &  S.  177),  where  a  testator  made  A.  B.  heir  at 
law  of  all  his  property,  it  was  held  that  it  amounted  to  a  devise  to  him.  He  also 
cited  Hasrt  v.  TvOc  (2  De  G.  M.  &  G.  300) ;  Baker  v.  WaU  (1  Lord  Raym.  185) ;  and 
see  Johnson  v.  Johnson  (4  Beav.  318). 

[393]  The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  have  no  doubt  as 
to  the  proper  construction  of  this  codicil. 

Taking  the  latter  part  of  the  will  first,  the  testator  says  my  customary  estates 
shall  descend  and  'jp  to  my  customary  heir.  His  sister  was  his  customary  heir. 
There  is  no  ambiguity  about  it,  you  could  not  make  a  more  clear  devise  to  her  as 
customary  heir.  But  I  am  told  I  am  not  so  to  consider  it,  and  for  this  reason: — 
because  he  says  the  codicil  shall  not  be  construed  to  give  the  trustees,  for  the  benefit 
of  his  sister,  any  after-purchased  estates,  but  that  they  shall  descend.  This  means 
that  the  after-purchased  estates  shall  not  be  held  in  trust  for  his  sister  for  life,  with 
remainder  to  her  younger  children,  but  that  they  shall  descend  on  his  heir,  and  she 
is  the  heir.  There  is  nothing  inconsistent  in  this ;  if  she  had  predeceased  the 
testator,  then  William  Gould  would  have  taken  the  after-acquired  freehold  property 
as  the  testator's  heir  at  law  and  John  Gould  the  customary  property  as  his  customary 
heir. 

The  next  reason  is,  because  he  designates  William  as  "  my  heir  at  law  "  ingiving 
him  a  legacy,  and  it  is  said  that  because  the  testator  has  thought  fit  to  call  William 
his  heir  at  law,  it  must  therefore  be  inferred  that  he  intended,  if  he  could,  to  make 
William  his  customary  heir,  because  be  would  have  been  his  customary  heir  if  he  had 
been  his  heir  at  law.  I  should  be  making  a  will  for  the  testator  if  I  put  such  a 
construction  on  these  words. 

I  am  of  opinion  that  the  testator's  sister  took  the  copyhold  estate  acquired  after 
the  date  of  the  will  as  the  testator's  customary  heiress,  and  that  it  passed  under 
her  will. 

[394]    Re  Shirley's  Trusts.    March  9,  1863. 

By  a  settlement,  trustees  were  to  raise  £2000  for  A.  for  life,  with  remainder  to  her 
children,  with  powers  for  maintenance,  advancement  "  or  otherwise,"  and  in  default 
of  children  the  fund  was  given  to  C.  A  like  sum  was  given  to  B.  for  life,  with 
remainder  to  her  children,  with  the  like  provision  for  their  maintenance  "and 
otherwise,"  as  before  expressed,  in  respect  to  the  £2000  given  to  A.  and  her 
children,  "  and  otherwise  in  like  manner,  to  all  intents  and  purposes,  as  if  such 
trusts  and  provisions  were  there  fully  repeated."  Held,  that  this  included  the 
gift  over  to  C.  and  that  on  the  death  of  B.  without  children  C.  was  entitled  to  the 
second  sum  of  £2000. 

By  a  settlement,  dated  in  1821,  trustees  were,  out  of  the  trust  funds,  to  raise 
£2000  and  pay  the  income  to  Isabella  Ann  Culverhouse  for  life,  and  after  her  decease 
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in  trust  for  her  children  equally  at  twenty-one  or  marriage,  with  benefit  of  surrivor- 
ship  and  accruer.  Power  was  given  to  the  trustees  to  apply  the  interest  "  towards 
the  maintenance  and  education  or  oSuneise  for  the  benefit  and  advantage  "  of  the 
children  daring  their  minority,  and  to  apply  one-half  of  the  capital  of  the  presumptive 
'shares,  "for  or  towards  the  putting  or  placing  of  any  or  either  of  the  said  children 
to  any  business,  profession  or  emplovment  a-  oOierwise  for  his,  her  or  their  preferment 
or  advanoement  in  the  world."  And  in  case  there  should  be  no  child  of  Isabella  Ann 
Calverhouse,  &c.,  &c.,  then  in  trust  to  transfer  the  trust  moneys,  funds  and  securities 
to  Thomas  Shirley. 

The  trustees  were*  to  raise  another  sum  of  JC2000,  of  which  they  were  to  pay  the 
income  to  Maiy  Shirley  for  life.  The  deed  proceeded  thus : — "  And  after  her  decease, 
then  for  the  benefit  of  all  and  every  the  child  and  children  of  her  the  said  Mary 
Shirley,  to  be  a  vested  interest  or  vested  interests  at  such  and  the  same  age,  day  or 
time,  and  with  such  and  the  like  benefit  of  survivorship  and  accruer  between  or 
among  them,  in  the  event  of  the  death  of  any  one  or  more  of  them^  and  with  the  like 
provisions  for  their  maintenance  and  education,  and  also  for  their  advancement  a/nd 
dheneise  [395]  as  hereinbefore  expressed,  declared  and  contained  with  respect  to  the 
sum  of  £2000  hereinbefore  directed  to  be  invested  for  the  benefit  of  the  said  Isabella 
Ann  Culverhouse  and  her  child  and  children  and  otherwise  in  like  manner  to  all  intents 
and  purposes  as  if  such  trusts  and  provisions  were  here  fully  repeated." 

In  1862  Mary  Shirley  also  died  without  having  had  children,  and  the  fund  having 
been  paid  into  Court,  the  purchasers  under  Thomas  Shirley  presented  a  petition  for 
parent  to  them  of  the  £2000.  The  question  was,  whether  Thomas  Shirley  took 
this  fund  under  the  terms  of  reference  contained  in  the  settlement. 

Mr.  Baggallay  and  Mr.  Prendergast,  for  the  Petitioners,  argued  that  the  intention 
was  to  repeat  exactly  the  trusts  relating  to  Mrs.  Culverhouse  s  legacy  in  the  gift  to 
Mrs.  Shirley,  including  the  gift  over  to  Thomas  Shirley. 

Mr.  C.  Hall,  amtrh.  The  trusts  of  Mary  Shirley's  £2000  do  not  embrace  the 
ultimate  trust  in  favor  of  Thomas  Shirley.  The  objects  of  the  trust  are  Mary  Shirley 
and  her  children  alone ;  this  is  shewn  by  the  terms  and  frame  of  the  clause.  The 
terms  of  reference  relate  alone  to  them,  and  the  words  "  and  otherwise  "  refer  to  the 
elanses  of  maintenance  and  advancement,  in  which  the  same  expression,  "  or  otherwise," 
is  used,  and  not  to  Thomas  Shirley. 

Mr.  Hemmings,  for  another  Kespondent 

The  Master  of  thb  Bolus  [Sir  John  Eomilly].  I  think  the  Petitioners  are 
entitled  to  the  £2000,  and  that  I  should  be  striking  words  out  of  the  settlement  if 
[396]  I  held  otherwise.  I  must  incorporate  in  the  trusts  of  the  second  sum  the 
provisions  contained  in  the  first,  as  to  maintenance  and  otherwise  as  thereinbefore 
expressed,  &c.,  with  respect  to  the  first  £2000  directed  to  be  invested  for  the  benefit 
of  Mrs.  Culverhouse,  her  children  and  otherwise.  I  am  of  opinion  that  unless  I  change 
the  words  "  or  otherwise "  into  "  or  otherwise  for  them,"  that  is  for  the  children,  it 
includes  all  the  previous  provisions,  which  are  to  be  fully  repeated  in  the  second  series 
of  trusts. 

I  cannot  agree  that  the  words  "  maintenance,  education  and  advancement "  do  not 
cover  everything  that  concerns  the  children,  and  these  words  are  repeated  in  both 
bequests ;  but  in  addition  to  them  the  bequest  in  favour  of  Mrs.  Shirley  and  her 
children  contains  the  words  "  and  otherwise."  It  is  to  be  invested  for  the  benefit  of 
Mary  Shirley  and  her  children  and  otherwise,  that  is  for  some  other  person,  and  that 
person  must  be  Thomas  Shirley. 

[397]    In  re  The  Makyport,  &c..  Railway  Act.    £x  parte  The  Earl  of 
Lonsdale.    Feb.  28,  March  14,  1863. 

[S.  C.  32  L.  J.  Ch.  811 ;  9  Jur.  (N.  S.)  1217 ;  11  W.  R  410;  1  N.  E.  506.  Not 
followed.  In  re  Corpus  Christi  CaUege,  Oxford,  1871,  L.  R.  13  Eq.  334  j  In  re  Manchester 
and  Leeds  Railway  Company,  1876,  2  Ch.  D.  360.] 

When  parts  of  an  estate  are  taken  by  several  railway  compEinies,  and  the  united 
compensation  moneys  are  invested  in  one  purchase,  uie  ordinary  costs  of  reinvest- 
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ment  are  to  be  borne  by  them  equally,  and  not  in  the  proportions  of  their  reapecdre 
compensation  moneys  so  reinvested.  Portions  of  an  estate  were  taken  hv  three 
companies,  two  of  which  afterwards  merged  into  one  company :  Held,  that  the 
amalgamated  companies  must  bear  two-thirds  of  the  costs  of  a  joint  reinvestment. 

Portions  of  the  settled  estates  of  the  Earl  of  Lonsdale  were  taken  by  three 
distinct  railway  companies,  by  virtue  of  their  compulsory  powers. 

The  Maryport,  &c.,  Eailway  Company  took  property  of  the  value  of  jC864,  the 
South  Durham,  &c.,  Eailway  Company  of  the  value  of  £845  and  the  Eden  Valley 
Bailway  Company  to  the  value  of  £3912.  These  purchase-monfiys  had  been  paid  into 
Cooi-t 

Afterwards,  the  two  latter  railway  companies  were  dissolved,  and  the  property, 
rights  and  liabilities  were  transferred  to  the  Stockton  and  Darlington  Railway 
Company,  into  which  they  merged. 

An  eligible  purchase  having  been  found  for  the  reinvestment  of  £5127,  part  of  the 
fund  in  Court,  a  petition  was  presented  by  the  Earl  of  Lonsdale  to  carry  it  into  effect 

Mr.  Wickens,  for  the  Petitioner. 

Mr.  De  Glex,  for  the  Stockton  and  Darlington  Bailway  Company,  submitted  that 
the  costs  ought  to  be  borne  equally  between  the  railway  companies ;  Ex  parte  The 
Bishop  of  London  (2  De  G.  F.  &  J.  14). 

Mr.  C.  Hall,  for  the  Maryport,  &c.,  Railway  Company,  [3981  argued  that  the  rule 
did  not  apply  here,  where  the  amount  of  purchase-money,  in  tne  one  case,  so  much 
exceeded  that  in  the  other. 

The  Master  of  the  Rolls.  I  must  follow  the  case  cited,  and  hold  that  the  costs 
ought  to  be  borne  equally,  except  the  ad  valorem  stamps. 

This  case  was  mentioned  again,  a  question  having  arisen,  in  drawing  up  the  order, 
whether  the  Stockton  and  Darlington  Railway  Company  ought  to  bear  half  or  two- 
thirds  of  the  costs. 

Mr.  De  Gex  argued  that,  after  the  two  companies  had  become  united  in  the 
Stockton  and  Darlington  Railway  Company,  one  petition  would  have  been  sufficient 
for  the  investment  of  the  money  belonging  to  the  two  companies,  and  that  therefore 
the  Stockton  and  Darlington  Railway  Company  was  liable  to  pay  only  half  of  the 
costs. 

Mr.  C.  Hall  was  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  only  liability  of  each 
company  was,  to  pay  the  costs  of  the  reinvestment  of  its  own  compensation  money. 
But  if  the  contention  of  the  Stockton  Railway  were  to  prevail,  the  effect  would  be 
this : — Suppose  ten  railway  companies  were  to  take  portions  of  the  same  estate,  and 
that  the  whole  compensation  were  to  be  invested  in  one  purchase,  then  each  railway 
company  [399]  would  be  liable  to  bear  one-tenth  of  the  costs ;  but  if  nine  of  them  were 
united,  then  the  remaining  company  instead  of  paying  one-tenth  of  the  costs  would 
have  to  bear  five-tenths.  Thus  by  the  union  of  the  nine  companies  a  liability  to  pay 
four-tenths  of  the  costs  would  be  shifted  on  another  company. 

The  costs  must  be  borne  in  thirds. 


[399]    Leigh  v.  Birch.    April  15, 1863. 

[S.  C.  9  Jur.  (N.  S.)  1265 ;  11  W.  R.  554.] 

A  bill  was  filed  by  the  next  of  kin  against  A.  B.,  the  administratrix,  and  C.  D.,  who 
was  the  partner  and  executor  de  son  tort  of  the  intestate,  for  the  administration  of 
the  estate  and  to  take  the  partnership  accounts :  Held,  that  C.  D.,  who  had  not 
demurred,  was  bound  to  set  out  the  partnership  accounts. 

John  B.  Birch  and  Eugenius  Birch  carried  on  the  business  of  civil  engineers  in 

John  B.  Birch  died  intestate  in  June  1862,  and  in  November  1862  letters  of 
administration  were  granted  to  his  sister  Mrs.  Grier. 
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The  Inll  in  this  case  was  filed  by  his  next  of  kin  against  Eugenius  Birch  and  Mrs. 
Oner,  and  as  amended  it  alleged  as  follows  : — 

"  Immediately  on  the  death  of  the  intestate,  the  Defendant  Eugenius  Birch  took 
possession  of  all  the  property  of  his  brother,  and  has  remained  ever  since  and  still  is, 
in  snob  possession,  whereby  Plaintiffs  submit  that  he  has  constituted  himself  executor 
de  ton  tort  and  is  liable  to  account  in  this  honorable  Court." 

"In  December  1860  the  intestate  became  of  unsound  mind  and  was  placed  at  a 
prirste  lunatic  asylum  by  the  Defendant  Birch,  and  the  intestate  continued  there  until 
his  death." 

[400]  "  The  said  partnership  was  never  dissolved  and  continued  up  to  the  death 
of  the  mtestate,  and  since  his  death  the  said  business  has  been  carried  on  by 
Defendant  Birch  with  the  assets  of  the  said  partnership,  which  has  never  yefc  been 
woond  up  or  settled." 

The  bill  prayed  a  declaration  that  Eugenius  Bireh  was  liable  to  account  as  executor 
de  MM  tort,  and  that  an  account  might  be  taken  of  the  partnership  business  to  thei 
present  time.  It  also  prayed  for  an  account  and  administration  of  the  personal  estate, 
as  SjEunst  both  Defendants. 

The  Plaintififs,  by  their  interrogatories,  amongst  other  things,  required  Eugenius 
Birch  to  set  forth  the  partnership  accounts. 

Engenios  Birch  by  his  answer  said  there  was  not  any  agreement  between  myself 
and  John  B.  Birch  as  to  the  period  for  which  the  partnership  between  us  should  be 
carried  on,  so  that  the  partnership  could,  as  I  submit,  be  dissolved  at  any  time  by 
either  of  us ;  yet,  during  our  partnership,  it  was  always  understood  between  us  (and 
the  partnership  business  was  carried  on  on  that  footing)  that  John  B.  Birch  deceased 
should  receive  and  pay  the  moneys  receivable  and  payable  in  respect  of  the  partner- 
ship business,  and  should  attend  to  and  keep  the  accounts  of  our  partnership 
transactions.  However,  he  did  not  make  proper  entries  in  the  partnership  book  of 
BQch  transactions,  and  he  neglected  to  keep  the  accounts  as  he  ought  to  hifive  done, 
and  in  fact  the  accounts  of  the  partnership  were  in  such  a  confused  and  unintelligible 
state,  that  shortly  before  the  commencement  of  the  illness  of  John  B.  Birch  deceased, 
which  ended  in  his  death,  the  partnership  books  and  documents  were  handed  over  to 
Mr.  Robinson,  an  accountant,  to  make  [401]  out  therefrom  the  best  statement  he 
could.  However,  I  believe  that  he  has,  in  consequence  of  the  imperfect  state  of  the 
entries  in  the  books,  been  unable  to  make  out  any  satisfactory  statement. 

He  said  that  when  John  B.  Birch  was  removed  to  a  lunatic  asylum,  he  believed 
that  he  had  become  permanently  insane,  and  he  therefore  considered  the  partnership 
determined,  and  that  he  thenceforth  carried  on  the  business  on  his  own  account. 
However,  if  the  partnership  was  not  in  fact  dissolved,  then,  inasmuch  as  a  balance 
would,  upon  taking  the  accounts,  be  found  coming  to  him,  the  Defendant,  he  should 
be  a  creditor  upon  the  estate  of  John  B.  Birch.  He  said,  that  although  since  his 
death  the  business  of  a  civil  engineer  had  been  caaried  on  by  him,  it  had  not  been 
carried  on  by  him  "with  the  assets  of  the  said  partnership,  for  there  were  none." 
That  it  was  the  &ct  that  the  partnership  accounts  had  never  been  wound  up  or 
settled,  but  if  the  accounts  were  properly  taken  or  could  be  properly  taken  (having 
regard  to  the  neglect  of  the  said  John  B.  Birch  to  keep  the  partnership  accounts  as 
he  ought  to  have  done)  there  would,  as  he  believed,  be  a  balance  coming  to  him  the 
Defeiraant. 

He  said,  "  I  submit  that  the  Plaintiffs  are  not  entitled,  in  this  suit,  to  require  me 
so  set  forth  the  accounts  referred  to  in  the  3d,  4th  and  5th  interrogatories  to  their 
amended  biU  or  any  of  them,  and  in  fact  I  am,  under  the  circumstances  herein 
appearing,  unable  to  do  so." 

The  Plaintiffs  took  exceptions  to  the  answer  for  insufficiency. 

Mr.  W.  W.  Mackeson,  in  support  of  the  exceptions.  [402]  The  Defendant  having 
answered  must  answer  fully.  Here  Eugenius  Birch  is  accountable  as  executor  de  son 
tort  (1  Phillips,  152) ;  and  as  the  lunacy  did  not  terminate  the  partnership ;  Besch  v. 
FroUeh  (1  Phillips,  172) ;  he  is  accountable  to  the  infant  Plaintiffs  for  the  share  of 
the  intestate  in  the  business.  The  accounts  of  the  intestate's  estate  and  of  his  share 
in  the  business  may,  as  against  this  Defendant,  be  properly  united  in  one  bill ;  WiUett 
v.  Blmford  (1  Hare,  259) ;  Thomas  v.  Rees  (1  Jur.  (N.  S.)  197). 
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Mr.  Tripp,  eonirL  By  the  Q«neral  Order  XV.,  mle  4,  a  Defendant  is  "at  liberty, 
by  answer,  to  decline  answering  any  interrogatonr  or  part  of  an  interrogatory,  from 
answering  which  he  might  have  protected  himseU  by  demurrer."  Here  there  is  no 
privity  between  the  Plaintiffs  and  the  Defendant ;  the  bill  is  demurrable,  and  therefore 
the  Defendant  may  object,  by  his  answer,  to  set  forth  the  partnership  accounts  and 
other  matters.  The  exceptions  ought  to  be  overruled  or  stand  over  to  the  hearing 
as  in  Dams  v.  Earl  of  Dysart  (21  Beav.  124). 

The  Master  of  the  Bolls  [Sir  John  Komilly].  I  think  these  exceptions  murt 
be  allowed.  The  general  rule  is  very  plain ;  if  a  Defendant  demur  to  the  bill,  he 
relieves  himself  from  the  necessity  of  answering  at  all ;  but  if  he  answer,  he  must 
answer  fully.  The  General  Order  of  the  Court  which  has  been  referred  to  does  not 
apply  to  this  case,  but  only  to  those  cases  where,  though  the  Defendant  answers,  he 
has  a  particular  right  to  object  to  answering  a  particular  question  ;  as,  for  instance, 
if  it  would  render  him  liable  to  penalties,  [403]  or  where  a  solicitor  is  required  to 
divulge  the  secrets  of  his  client ;  these  are  questions  which  the  Plaintiff  has  no  right 
to  ask,  and  which  it  was  intended  to  be  protected  by  the  General  Order.  It  does  not 
mean  that  a  Defendant  can  avoid  answering  fully,  by  saying,  "  I  might  have  objected 
by  demurrer  to  the  general  relief  prayed.'  This  must  be  done  within  a  particular 
time  and  at  a  proper  stage  of  the  cause. 

I  am  of  opinion  that  these  interrogatories  are  not  even  substantially  answered ; 
but  whether  the  Plaintiffs  can  obtain  any  benefit  from  pressing  for  a  fuu  answer  to 
these  matters  is  very  doubtful.  Although  I  am  much  opposed,  generally,  to  exceptions 
to  answers,  still  I  am  bound  to  say  that  here  the  Defendant  has  not  answered. 

Exceptions  allowed  with  costs. 

[403]    Raikes  v.  Baikes.    April  30,  1863. 

A  tenant  for  life,  with  power  to  appoint  new  trustees,  parted  with  the  whole  of  his 
interest  in  the  settlea  property.  He  afterwards  appointed  two  improper  persons 
to  be  trustees.  Upon  a  bill  to  remove  such  trustees,  and  also  to  administer  the 
trusts  and  to  make  the  tenant  for  life  pay  the  costs :  Held,  on  demurrer  by  the 
tenant  for  life,  that  he  had  properly  been  nuide  a  party. 

Under  the  marriage  settlement  of  Thomas  Raikes,  dated  in  1816,  certain  funds 
were  vested  in  trustees,  upon  the  usual  trusts  for  the  parents  and  their  children. 

The  settlement  contained  a  power  enabling  Thomas  Raikes,  the  tenant  for  life,  to 
appoint  new  trustees. 

Robert  Raikes,  the  surviving  trustee,  with  the  concurrence  of  the  tenant  for  life, 
sold  out  and  misapplied  the  trust  funds. 

[404]  In  June  1861  the  surviving  trustee  and  the  tenant  for  life,  who  were 
partners,  stopped  payment,  and  under  the  provisions  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849  (12  &  13  Vict  c.  106,  revealed  to  a  great  extent  by  the  24  &  25  Vict 
c.  134,  Schedule  G),  they  presented  a  petition  for  arrangement  under  the  control  of 
the  Court  of  Bankruptcy.  That  Court  confirmed  a  proposal,  whereby  their  joint  and 
separate  estates  were  vested  in  four  trustees  for  the  benefit  of  their  creditors. 

In  1862  Thomas  Raikes  was  requested  to  appoint  two  new  trustees;  this  he 
agreed  to  do,  but  insisted  on  appointing  two  insolvent  persons,  and  notwithstanding 
the  remonstrances  of  the  other  parties  beneficially  interested,  he  appointed  them 
accordingly,  and  the  trust  funds  had  been  assigned  to  them. 

Under  these  circumsteuices,  this  bill  was  filed,  by  the  parties  beneficially  interested, 
against  the  new  trustees,  the  tenant  for  life,  and  the  trustees  of  the  deed  of  arrange- 
ment, praying  that  the  new  trustees  might  be  removed,  that  the  trusts  of  the 
settlement  might  be  performed,  that  the  life  interest  of  Thomas  Raikes  might  be 
impounded  to  answer  the  breach  of  trust,  and  that  the  tenant  for  life  and  the  new 
trustees  might  pay  the  costs  of  this  suit. 

To  this  bill  Thomas  Raikes,  the  tenant  for  life,  demurred  for  want  of  equity. 

Mr.  Hobhouse  and  Mr.  Miller,  in  support  of  the  demurrer.  The  tenant  for  life  is 
not  a  proper  party  to  this  suit ;  having  parted  Mrith  his  whole  estate,  his  power  is 
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gone ;  Lewin  on  Trustees  (p.  433  (4th  edit.) ).  Even  if  he  has  [406]  a  discretionary 
power;  Sugd.  Powers  (p.  601  (8th  ed.) ) ;  still  a  person  having  a  mere  power  and  no 
inteTest  cannot  be  made  a  party,  and  there  are  trustees  de  facto  who  represent  the 
estate.  It  will  be  said  that  the  bill  prays  that  he  may  pay  the  costs ;  but  he  is  not 
a  solicitor,  and  the  cases  do  not  apply,  and  besides,  he  is  relieved  from  all  personal 
liability  by  the  Bankrupt  Act. 

They  also  referred  to  ffok  v.  EseoU  (2  Keen,  444,  and  4  Myl.  &  Craig,  187). 

Mr.  Selwyn  and  Mr.  £.  Macnu^htet^  in  support  of  the  bill,  were  not  called  on. 

Thb  Master  of  ths  Bolus  [Sir  John  Bomilly].  I  think  this  demurrer  must  be 
overruled.  The  bill  states  that  the  Defendant  claims  the  power  to  appoint  new 
tnutees,  and  that  he  has  exercised  it  in  favor  of  two  gentlemen,  who  were  improper 
persons  to  be  appointed  trustees. 

He  now  comes  forward  and  says  that  the  claim  of  the  persons  so  appointed  cannot 
be  supported  in  law,  and  that  the  appointment  is  wholly  void,  that  when  the  cause 
comes  on  to  be  argued  in  Court,  it  will  be  found  that  he  has  no  such  power,  and  that 
the  persons  whom  he  has  appointed,  in  defiance  of  every  remonstrance,  are  not  trustees 
atsL 

But  the  trust  property  is  vested  in  them,  and  this  by  means  of  his  act,  and  it 
must  be  got  out  of  them.  How  is  it  possible  for  him  to  argue  that  he  is  not  a  proper 
par^  when  he  makes  such  an  assignment  and  defends  it  by  such  arguments. 

[406]  I  am  of  opinion  that,  if  he  claims,  as  the  bill  alleges  that  he  does,  a  right  to 

ZDint  new  trustees,  this  is  a  claim  which  must  be  determined  by  the  Court.  It  is 
a  matter  of  urgent  importance,  for  one  of  the  newly-appointed  trustees  has  refused 
to  act,  and  if  the  other  should  die,  questions  may  arise  immediately  requiring  the 
intervention  of  trustees,  though  pending  the  suit  no  new  trustee  can  properly  be 
appointed. 

The  bill  charges  that  he  has  occasioned  the  suit,  and  that,  in  spite  of  the  remon- 
(trances  of  the  PLuntifis,  he  has  insisted  on  appointing  improper  persons  to  be  trustees, 
and  that  the  trust  property  has  been  conveyed  to  them,  and  it  asks  that  he  may  pay 
the  costs.  It  is  obvious  that  there  is  a  grave  question  to  be  argued,  and  that  the 
Court  may  well  say,  at  the  hearing,  that  he  has  occasioned  costs  which  he  must  pay. 

I  must  overrule  the  demurrer. 


[406]    In  re  Jbssop.    April  16,  1863. 

[Questioned,  In  re  Massey,  1865,  34  Beav.  470.] 

A  second  mortgagee  presented  a  petition  to  tax  the  bill  of  costs  of  the  first  mortgagees' 
solicitor,  which  had  been  paid  out  of  the  produce  of  the  sale  of  the  mortgaged 
estate.     Held,  that  the  first  mortgagees  must  be  served  with  the  petition. 

A  mortgaged  estate  was  sold  bv  Messrs.  Thorp  &  Barrett^  the  first  mortgagees, 
under  a  power  of  sale,  and  Mr.  Jessop  acted  as  the  solicitor  in  the  matter.  The 
purchase  was  completed  in  March  1862,  and  Mr.  Jessop,  having  delivered  his  bill  of 
costs  amounting  to  £69,  ISs.  9d.,  retained  the  amount  out  of  the  purchase-money 
with  the  sanction  of  his  clients.  There  remained  a  surplus  of  £82,  alter  payment  of 
thejnincipal,  interest  and  costs  of  the  first  mortgagees. 

Within  a  twelvemonth,  the  second  mortgagee  presented  a  petition  for  the  taxation 
of  the  solicitor's  bill,  [407]  which  specified  items  of  alleged  overcharge.  (6  &  7  Vict 
e.  73,  s.  39.)  The  petition  was  served  on  the  solicitor  alone,  and  it  was  objected  that 
no  taxation  could  take  place  in  the  absence  of  his  real  clients,  the  first  mortgagees. 

Mr.  Pemberton,  in  support  of  the  petition,  cited  In  re  Drake  (22  Beav.  438). 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  You  must  serve  the  first 
mortgagees.  The  solicitor  may  say,  "  I  have  been  paid  bv  my  clients,  and  I  will  not 
attend  the  taxation  to  defend  one  single  item  of  my  paid  bill." 

In  the  case  of  residuary  legatees,  where  the  executor  has  paid  his  solicitor's  bill  in 
full,  but  does  not  account  with  residuary  lepitees  for  two  years  afterwards,  it  is  clear 
the  residuary  legatees  could  not  tax  the  paid  bill  as  against  the  solicitor.    But  when 
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the  residuary  legatees  and  the  executor  come  to  a  settlement,  the  residuary  legatees 
may  say  that  the  bill  is  very  improper  and  they  may  tax  it  as  against  the  executor, 
who  will  be  disallowed  the  amount  taxed  oJBf,  which,  if  he  had  taxed  the  solioitor'i 
bill,  he  need  not  hare  paid ;  but  the  residuary  legatees  cannot  recover  this  amount  as 
against  the  solicitor. 

The  petition  must  stand  over  to  serve  the  mortgagees. 


[408]    Wells  v.  Maxwell  (No.  1).    April  28,  29,  1863. 

[Affirmed,  33  L.  J.  Ch.  44 ;  8  L.  T,  713 ;  9  Jur,  (N.  S.)  1021 ;  11  W.  E.  842.  For 
subsequent  proceedings,  see  32  Beav.  550.  See  QreenhiU  v.  Isle  of  Wight  (Newport 
Junction)  Railway  Company,  1871,  23  L.  T.  888 ;  Oreen  v.  Sevin,  1879, 13  Ch.  D.  600.] 

A.  agreed  to  sell  to  B.  a  piece  of  land.  A.  was  to  make  a  new  road,  of  which  B.  was 
to  have  the  use,  and  B.  was  to  expend  £3000  in  building  a  house  on  the  property. 
The  contract  was  to  be  completed  on  the  1st  of  August,  interest  was  payable  if 
not  completed  on  that  day,  and  time  was  declared  to  be  of  the  essence  of  the 
contract  as  regarded  the  matdng  of  objections  to  the  title.  The  contract  not  having 
been  completed,  the  vendor,  on  the  4th  of  August,  gave  notice  that  he  rescinded 
the  contract  unless  completed  within  a  month.  At  this  time,  there  only  remained 
two  substantial  requisitions,  and  which  the  vendors  were  taking  steps  to  comidy 
witL  Held,  first,  that  time  was  not  of  the  essence  of  the  contract ;  secondly,  that 
the  notice  was  not  reasonable ;  and  thirdly,  that  there  was  nothing  in  the  nature 
of  the  contract  which  prevented  its  being  specifically  performed. 

On  the  26th  of  May  1862  the  Plaintiff  and  Defendant  signed  an  agreement, 
whereby  the  Defendant  agreed  to  purchase  from  the  Plaintiff  a  portion  of  the 
Worcester  Park  estate,  with  the  right  of  using  the  road  thereinafter  agreed  to  be 
made  by  the  Plaintiff,  for  £2000,  "  to  be  paid  on  the  1st  dav  of  July  next,"  "  on  a 
good  title  being  shewn,"  and  "  on  having  a  conveyance."  The  2d  condition  of  sale 
provided  that  the  Plaintiff  "shall,  within  ten  days  from  the  date,  deliver  to  the 
Defendant  an  abstract  of  title,  and  make  a  good  road  as  specified  on  the  plan."  The 
3d  provided  that  the  Defendant  should  "  mute  his  objections  and  requisitions,  if  any, 
in  respect  to  the  title,"  within  "  twenty-one  days  from  the  delivery  of  the  abstracv 
"  and  all  objections  and  requisitions  which  shall  not  be  made  within  such  twenty-one 
days  shall  be  considered  as  waived,  and,  in  this  respect,  time  shall  be  considered  as  of 
the  essence  of  the  contract."  The  4th  provided  "  that  on  payment,  on  the  said  Ist 
day  of  July,"  of  the  £2000,  the  Plaintiff  should  execute  and  procure  to  be  executed, 
by  all  necessary  parties,  a  proper  conveyance.  The  5th  was  as  follows : — "  That  the 
said  purchase  shall  be  completed  on  the  day  and  at  the  place  hereinbefore  mentioned 
or  to  be  appointed  as  aforesaid,  and  William  Maxwell  snail,  on  that  day,  be  let  into 
the  possession  of  the  said  premises,  and,  up  to  that  day,  all  outgomgs  shall  be 
discharged  by  the  [409]  said  William  Wells."  "  6th.  That  if,  from  any  cause  what- 
ever not  occasioned  or  arising  from  the  default  of  William  Wells,  the  said  purchase 
shall  not  be  completed  on  the  said  1st  day  of  July,  William  Maxwell  shall  pay  interest, 
after  the  rate  of  £4  per  cent,  per  annum,  on  the  said  sum  of  £2000  from  that  day 
until  the  purchase  shall  be  completed,  and  shall,  from  the  same  day,  be  entitled  to 
the  possession  of  the  said  land,  and  the  rents  and  profits  (if  any)  from  the  said  Ist 
day  of  July  until  the  day  of  the  completion  of  the  purchase."  "lltL  William 
Maxwell  doth  hereby  agree,  by  way  of  contract,  but  which  is  not  to  form  part  of  the 
said  conveyance  that  he  will,  within  eighteen  calendar  months  from  the  execution  of 
the  conveyance  to  him,  at  his  own  cost,  erect  and  build  and  complete  fit  for  habitation 
and  use,  upon  the  land  hereby  agreed  to  be  sold,  and  with  the  best  materials  and 
workmanship  of  every  description,  one  messuage  or  dwelling-house,  with  the  necessary 
outbuildings  thereto  (and  either  with  or  without  coach-houses,  greenhouses  and 
forcing  pits),  and  will  fence  the  said  land  and  expend  in  the  erection  of  such  messuage 
and  dwelling-house  and  outbuildings  the  sum  of  £3000  sterling  at  least."     12th.  Mr. 
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Idaxwell  agreed  to  pay  to  Mr.  Wells  £50  towards  the  expense  which  should  be 
incurred  by  him  in  forming  a  road  of  which  he  was  to  have  the  right  of  user. 

On  the  4th  of  June  1862  the  solicitor  of  the  Plaintiff  sent  to  the  solicitor  of 
the  Defendant  the  abstract  of  title.  On  the  24th  of  June  1862  the  Defendant's 
solicitor  delivered  his  requisitions  on  the  title,  which  were  answered  on  the  7th  of 
July  1862.  On  the  9th  of  July  1862  the  Defendant's  solicitor  sent  further  requisi- 
tions on  title,  which  were  answered  on  the  22d  of  July  1862.  On  the  4th  of  August 
1862  the  Defendant's  solicitor  sent  to  the  Plaintiff's  solicitors  a  notice,  requiring  [410} 
them  -within  one  month  to  comply  with  the  nine  remaining  requisitions  upon  the  title, 
which  the  notice  specified,  and  it  proceeded  thus  : — "  And  if  you  refuse  or  neglect  to 
comply  with  the  notice,  within  the  time  aforesaid,  I  do  hereby  determine  and  put  an 
end  to  the  before-mentioned  contract." 

These  requisitions  were  complied  with  except  the  22d  and  11th,  which  were  of 
this  nature : — The  22d  required  satisfaction  to  be  entered  of  an  order,  made  by  this 
Court  on  Mr.  Fuller,  a  former  proprietor  of  the  property  and  a  contributory  of  a 
poUic  company,  on  the  3d  of  August  1659,  to  pay  the  sum  of  ^£900.  This  sum  had, 
in  fact,  b^n  paid,  but  satisfaction  could  not  then  be  entered  up,  as  the  official 
manager  was  travelling  on  the  Continent,  and  the  Plaintiff's  solicitors  were  unable  to 
eommuuicate  with  him  so  as  to  obtain  his  signature. 

The  11th  requisition  related  to  an  order  of  the  Inclosure  Commissioners,  under 
which  the  whole  of  the  Worcester  Park  estate  had  been  charged  with  the  annual  sum 
of  j£195,  payable  for  thirty-one  years  to  the  General  Land  Drainage  and  Improvement 
Company.  The  Defendant  required  that  the  portion  purchasecT  by  him  should  be 
discharged  from  this  incumbrance. 

The  Plaintiff  endeavoured  to  comply  with  this  requisition,  and  negotiated  for  the 
diKharge  of  the  lands  purchased  from  its  proportion  of  the  charge  ;  but,  ultimately, 
the  owners  of  the  charge  declined  to  release  the  lands  purchased,  on  the  ground 
that  they  were  advised  by  their  counsel  that  to  do  so  would  endanger  the  security 
over  the  rest  of  the  estate.  The  Plaintiff,  in  consequence,  entered  into  a  negotiation 
for  the  purchase  of  the  whole  rent  charge,  and  at  length  succeeded,  but  not  until  after 
Uie  institution  of  this  suit. 

[411]  A  correspondence  subsequently  took  place  between  the  parties ;  the  Defen- 
dants always  insisted  on  their  notice,  and  the  Plaintiff  insisted  on  the  contract  being 
performed.  The  two  requisitions  not  having  been  complied  with,  the  Defendant,  in 
December  1863,  commenced  an  action  for  damages  against  the  Plaintiff,  and  on  the 
8th  of  January  1863  the  Plaintiff  filed  this  bul  for  a  specific  performance  of  the 
contract 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff.  In  equity  the  time  appointed  for 
the  completion  of  a  contract  is  not,  as  at  law,  of  the  essence  of  the  contract ;  Parkin  v. 
ThoraM  (16  Beav.  59).  In  Roberts  v.  Berry  (16  Beav.  31,  and  3  De  G.  M.  &  G.  284)  it 
was  held  that  the  time  specified  for  the  delivery  of  the  abstract  was  not  of  the  essence 
of  the  contract.  If  there  be  an  unreasonable  delay  on  the  part  of  the  vendor  in  com- 
pleting his  title,  the  purchaser  may,  however,  require  the  contract  to  be  completed 
within  a  fixed  time,  and  in  default,  he  is  entitled  to  rescind  the  contract.  The  time 
■0  limited  must  be  reasonable,  and  such  as  to  give  the  vendor  a  fair  opportunity  of 
removing  the  difficulties.  In  Heaphy  v.  HUl  (2  Sim.  &  St.  29)  there  was  a  delay  of 
two  years,  and  in  Watson  v.  Beid  (1  Buss.  &  Myl.  236)  a  delay  of  a  year  in  filins  the 
bill  after  the  abandonment  of  the  contract,  and  in  Southccmb  v.  The  Bishop  of  Exeter 
(6  Hare,  213)  there  was  a  delay  of  eleven  months.  In  Nott  v.  Rieeard  (22  Be«v.  307) 
a  notice  to  rescind,  if  the  act  were  not  done  within  a  fortnight,  was  held  sufficient ; 
bat  there  the  vendor  positively  refused  to  comply,  and  therefore  no  extension  of  the 
time  would  have  secured  the  performance  of  the  act  required  to  be  done. 

In  this  case,  where  there  were  only  two  requisitions  [412]  remaining,  and  which 
the  vendors  were  doing  all  in  their  power  to  comply  with,  and,  therefore,  the  time 
limited  by  the  Defendant  was  neither  sufficient  nor  reasonable. 

Mr.  Baggallay  and  Mr.  Batten,  for  the  Defendant.  Notwithstanding  the  old 
authcnities,  it  is  now  perfectly  settled  that  time  may  be  of  the  essence  of  the  contract ; 
Seicn  v.  Slade  (7  Ves.  265) ;  Levy  v.  Lindo  (3  Mer.  84).  Time  may  be  of  the  essence 
of  the  contract,  either  by  express  stipulation  or  from  the  nature  of  the  subject  of  the 
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contract,  or  be  made  so  by  the  delay  of  the  vendor  in  completing  it.  Here  the  5th 
condition  expressly  provides  that  the  contract  shall  be  completed  on  the  Ist  of  July, 
and  the  object  of  the  Defendant  was  to  erect  a  house  on  the  land  for  a  residence, 
which  of  itself  made  time  essential.  In  Lmi  v.  lAnda  (3  Mer.  84)  Lord  Eldon  observed 
that  Lord  Thurlow  had  said  that  time  was  not  o^  the  essence  of  the  contract,  but  that 
he  (Lord  Eldon)  had  deviated  from  that  rule,  and  he  then  proceeds,  "  And  there  is  no 
species  of  purchase  to  which  the  reason  of  this  deviation  is  more  applicable  than  to 
that  of  a  house  for  residence."    With  such  an  object  delay  might  render  the  purchase 

useless ; v.  White  (3  Swan.  108,  n.).     Here  one  month's  notice  was  reasonable. 

In  Benson  v.  Lamb  (9  Beav.  502)  the  time  limited  by  the  notice  was  ten  days,  and  in 
Maebryde  v.  Weekes  (22  Beav.  533)  it  was  one  month.  The  Defendant  has,  therefore, 
effectively  ^ut  an  end  to  the  contract. 

The  Pluntiff  created  unnecessary  delay  in  paying  off  the  whole  rent  charge,  which 
was  not  completed  until  the  16th  of  February  1863.  He  ought  to  have  got  it 
apportioned  under  the  12  &  13  Vict  c.  100,  ss.  11,  12. 

But,  secondly,  this  is  not  snch  a  contract  as  the  [413]  Court  can  specifically  perform. 
It  cannot  compel  the  Defendant  to  build  a  house  or  the  Plaintiff  to  make  a  road  ;  Storer 
V.  The  Oreat  Jrestem  SaUway  Company  (3  Bailw.  Cm.  106) ;  FlirU  v.  Brandon  (8  Ves. 
159) ;  Lane  v.  NewdigaU  (10  Ves.  192) ;  The  South  Wales  BaUway  Company  v.  Wythet 
(1  Kay  &  J.  186).  A  contract  must  be  specifically  performed  in  its  entirety  and  not 
in  part,  and  if  there  be  any  portion  of  it  which  the  Court  cannot  specifically  enforce, 
the  whole  fails ;  Hills  v.  CroUp  Phill.  60) ;  The  South  Wales  Bailraay  Company  v.  Wythet 
(1  Kay  &  J.  186) ;  Ogden  v.  Fossick  (32  L.  J.  (Chano.)  73), 

Mr.  Selwyn  referred  to  Sanderson  v.  The  Coekermouth  and  Workington  BaUwuf 
Company  (11  Beav.  497). 

Thb  Master  of  the  Eollb  [Sir  John  Bomillyj  (without  hearing  reply)  said :  I 
think  the  Plaintiff  is  entitled  to  a  decree  for  the  specific  performance. 

In  the  first  place,  upon  the  first  question  which  has  been  principally  argued, 
whether  time  is  of  the  essence  of  this  contract,  I  am  of  opinion  that  it  is  not.  I  do 
not  find  any  passage  in  this  contract  which  limits  a  time  for  the  performance  of  the 
contract.  It  is  to  be  assumed  that  the  parties  expected  that  the  contract  would  be 
performed  on  the  1st  of  July,  but  there  is  no  agreement  that  either  party  should  be 
at  liberty  to  repudiate  it  if  it  were  not  performed  on  that  day.  Lord  Thurlow  held 
that  time  could  not  be  made  the  essence  of  the  contract  in  ordinary  cases  of  purchases; 
but  that  doctrine  has  been  completely  overruled  since  that  time,  [414]  and  there  can 
be  no  doubt  that  time  may  now  be  made  of  the  essence  of  the  contract,  but  it  requires 
a  distinct  and  express  stipulation  for  that  purpose.  Here,  so  far  from  finding  any 
agreement  that  the  contract  shall  be  completed  by  the  1st  of  July,  it  appears  to  me 
that  the  contract  itself  provides  for  the  possibility  of  its  not  being  completed  by  that 
time,  for  it  states  in  the  6th  clause,  that  if,  from  any  cause  whatever,  not  occasioned 
by  the  default  of  the  Plaintiff,  the  purchase  shoula  not  be  completed  by  the  1st  of 
July,  not  that  the  contract  shall  be  at  an  end,  but  that  the  Defendant  shall  pay 
interest  from  that  day  until  the  purchase  shall  be  completed,  and  shall,  from  the  same 
day,  be  entitled  to  the  possession  of  the  land  and  the  rents  from  that  day  until  the 
day  of  completion  of  the  purchase.  In  fact,  there  is  not  a  word  said  as  to  time  in 
the  contract,  except  in  the  2d  and  3d  clauses,  which  provide  that  the  abstract  shall  be 
delivered  within  ten  days,  and  that  the  objections  to  the  title  shall  be  delirered 
within  twenty-one  days  from  that  period,  and  if  not,  then  that  all  the  objections  to 
the  title  shall  be  considered  as  waived,  and  that,  in  this  respect,  time  shall  be  con- 
sidered as  of  the  essence  of  the  contract.  Why  does  the  contract  say  "in  this 
respect "  if  it  was  meant  that  time  should  be  of  the  essence  of  the  contract  in  every 
other  respect  1 

This,  therefore,  is  distinctly  a  case  in  which,  in  my  opinion,  no  time  whatever  is 
limited  for  the  performance  of  the  contract.  But  if  it  had  been,  and  if,  by  the  terms 
of  this  contract,  the  let  of  July  had  been  the  time  limited  for  the  performance  of  the 
contract,  it  has  been  clearly  waived,  because  it  was  not  until  the  4th  of  August  that 
notice  was  given  to  rescind  the  contract,  if  certain  things  were  not  done  within  one 
month.  There  had  been  a  long  correspondence  between  the  solicitors  of  [416]  the 
vendors  and  the  solicitors  of  the  purchaser  from  the  1st  of  July  down  to  the  4th  of 
August,  when  this  notice  was  given. 
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I  am  then  told  that  though  time  ia  not  specified  to  be  of  the  essence  of  the 
contract,  yet  the  character  of  the  contract  or  the  subject-matter  of  the  purchase  may 
make  it  sa  This  undoubtedly  is  so,  and  if  the  property  sold  is  perishable  by  the 
lapse  of  time,  or  if  the  subject  of  the  contract  is  a  matter  which  has  a  peculiar  value 
in  the  mercantile  market,  such  as  mines  and  the  like,  which  may  vary  from  time  to 
time,  then,  no  doubt,  time  may  be  of  the  essence  of  the  contract,  although  it  is  not  so 
specified.  But  nothing  of  that  sort  exists  here,  the  only  thing  that  is  tdleged  is,  that 
tne  property  was  wanted  for  a  residence. 

The  case  of  Levy  v.  lAndo  (3  Mer.  84)  was  referred  to,  in  order  to  establish  the 
proposition,  that  where  a  person  purchases  a  house  for  the  purpose  of  a  residence,  it 
may  be  assumed  that  time  is  of  the  essence  of  the  contract.  But  that  was  a  very 
different  case,  that  was  the  purchase  of  an  existing  house,  which  the  purchaser  wished 
to  go  into  immediately,  and  it  was  pointed  out  that  if  the  house  remained  untenanted 
until  the  performance  of  the  contract,  it  would  become  seriously  impaired.  Here,  so 
far  as  appears  from  the  contract,  the  building  of  the  house  within  eighteen  months 
would  be  for  the  benefit  of  the  vendor  and  not  of  the  purchaser.  It  is  an  onerous 
contract  by  which  the  purchaser  binds  himself  to  build  a  house  within  eighteen 
months  for  the  benefit  of  the  vendor,  which  is  the  ordinary  course  when  a  man  takes 
a  building  lease  of  a  plot  of  land.  Therefore  the  case  cited  does  not  apply,  and  I 
tee  nothing  in  this  case,  either  in  the  nature  of  the  property  sold  or  in  the  [416] 
terms  of  the  agreement,  which  makes  time  of  the  essence  of  the  contract. 

The  only  question  then  is,  whether,  in  that  state  of  the  case,  and  considering  the 
communications  which  were  going  on  between  these  parties  down  to  the  4tn  of 
August,  the  notice  then  given  was  a  sufiScient  and  efiective  notice.  It  appears  that 
certain  requisitions  had  been  made,  and,  at  that  time,  there  were  only  two 
requisitions  which  had  not  been  answered.  I  adopt  the  distinction  between  answering 
s  requisition  and  complying  with  a  requisition.  For  instance,  if  the  requisition  be, 
that  the  vendors  do  shew  in  whom  a  charge  on  the  estate  is  vested,  and  that  such 
person  will  join  in  the  conveyance,  an  answer  that  the  charge  is  vested  in  A.  B.,  and 
that  he  will  convey,  is  a  sufficient  answer  to  the  requisition,  but  not  a  compliance 
with  it ;  for  the  compliance  only  takes  place  when  A.  d.  joins  in  the  conveyance.  It 
is  a  question  of  conveyance,  and  not  of  title,  and  the  requisition  is  only  complied 
with  when  A.  B.  joins  in  the  conveyance  and  discharges  the  land  from  his  charge 
upon  it. 

These  were  the  two  remaining  requisitions,  viz.,  the  11th,  which  related  to  the 
release  of  the  land  from  the  drainage  charge,  and  the  22d,  which  related  to  an  order 
of  this  Court  making  a  call  upon  the  former  proprietors  of  the  lands  for  £900  in 
respect  of  a  company  which  was  being  wound  up.  I  treat  them  both  as  substantial 
objections.  Now  what  takes  place  is  this : — On  the  25th  of  August  the  solicitors  of 
the  vendor  send  a  notice  to  the  solicitor  of  the  purchaser,  in  which  they  state,  "  We 
have  a  certified  copy  of  the  order  which  we  are  ready  to  produce  to  you.  The  vendor 
is  taking  the  necessary  steps  to  get  the  land  agreed  to  be  sold  to  Mr.  Maxwell 
discharged  from  the  liability  under  this  [417]  order,  but  as  we  have,  of  course,  no 
<ontroul  over  the  movements  of  the  Commissioners  we  cannot  undertake  to  effect  it 
within  the  time  limited  by  Mr.  Maxwell's  notice.  The  draft  declaration  of  Mr.  Cuff 
it  sent  herewith  for  perusal.  Messrs.  Eyre  &  Lawson  have  undertaken  to  get  satis- 
fietion  of  this  lis  pendens  entered.  The  £900  has  been  long  since  paid  to  the  official 
manager.  The  vendor  is  advised  that,  except  as  to  No.  11,  which  will  be  effected 
without  any  delay,  he  has  now  complied  with  all  the  purchaser's  requisitions,  and  he 
will  insist  on  the  contract  for  sale  being  fulfilled  by  Mr.  Maxwell."  I  think  that 
strictly  this  notice  ought  not  to  have  said  "  complied  with,"  but  "  answered." 

An  answer  is  sent  to  that  saying,  "  that  Mr.  Maxwell  will  adhere  strictly  to  the 
notice  he  has  given."  On  the  6th  of  September,  two  days  after  the  time  had  expired, 
the  vendor's  solicitors  wrote,  saying,  "  We  send  copy  letter  received  from  Messrs. 
Eyre  &  Lawson,  which  will  explain  why  satisfaction  has  not  been  entered  to  the  lis 
pendens  by  Dr.  Fuller,  and  which  we  presume  will  be  satisfactory.  The  general 
drainage  charge  in  respect  of  the  piece  of  land  purchased  by  your  client  will  also  be 
released,  but  we  have  not  yet  quite  arranged  whether  the  parties  in  whom  it  is 
vested  will  join  in  the  conveyance  to  your  client,  or  whether  they  will  wish  us  to  get 
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the  whole  charge  released ;  in  the  latter  event,  we  shall  probably  take  a  transfer  of 
their  charge  under  the  Drainage  Act  to  the  first  mortgagees.  We  beliere  the  abore 
comprise  all  the  remaining  requisitions  in  your  notice  to  Mr.  Wells." 

Here  was  a  complete  answer  that  the  vendor's  solicitors  had  done  everTthing  that 
was  required  to  be  done,  and  that  everything  would  be  complied  with  and  a  complete 
title  made. 

[418]  The  answer  to  that  is,  that  the  Defendant  "will  adhere  strictly  to  hi» 
notice,  and  as  that  has  not  been  complied  with  he  will  treat  the  contract  as  at  an 
end."  No  further  communications  take  place  between  the  parties,  but  the  Plaintiff's 
solicitors  are  employed  in  the  meantime,  during  the  Long  Vacation,  in  taking  the 
proper  steps  necessary  for  complying  with  these  two  requisitions.  The  action  is 
brought  on  the  1st  of  December,  and  then  the  parties  are  put  at  arm's  length. 
JNotice  is  given  that  the  Plaintiff  will  insist  on  his  contract,  and  this  bill  is  filed  ia 
January  1863. 

The  question  is  whether,  in  that  state  of  circumstances,  a  month  was  a  reasonable 
time  to  give  for  complying  with  the  requisitions  and  making  the  conveyance.  I  am 
of  opinion  that  it  was  not.  It  is  clear  that  I  should  be  overruling  the  case  of  Parld* 
v.  Thorold  (16  Beav.  59),  which  was  confirmed  by  the  Lords  Justices  and  has  received 
the  high  sanction  of  Lord  St.  Leonards,  if  I  were  to  hold  that,  in  that  state  of 
circumstances,  while  the  matter  was  going  on,  one  party  could  say  to  the  other,  "  Yoa 
shall  complete  this  within  a  month  or  else  we  will  have  nothing  more  to  do  with  the 
contract."  The  cases  of  Nott  v.  Rkeard  (22  Beav.  307)  and  Bmson  v.  Lamb  (9  Bear. 
502),  which  were  cited,  are  totally  different  cases. 

I  am  therefore  unable  to  say  that  this  is  a  case  in  which  time  is  of  the  essence  of 
the  contract,  or  that  the  parties  had  a  right  to  make  it  so,  or  to  hold  that,  by  reason 
of  the  non-compliance  or  negligence  of  the  vendor,  the  Plaintiff  was  entitled  to  say 
"  Unless  you  do  something  effectual  for  the  purpose  of  removing  these  objections  within 
one  month,  I  am  entitled  to  put  an  end  to  the  contract." 

[4191  That  being  my  opinion  upon  the  question  of  time,  I  think  the  other  objection 
is  one  wnich  it  is  impossible  to  support,  namely,  that  this  is  a  contract  which  this 
Court  will  not  enforce.  Without  referring  to  any  of  the  decided  cases,  of  which  there 
are  several  similar  to  this,  Storer  v.  The  Great  Western  Bailioay  Company  (3  Bailw.  Cas. 
106)  and  Sanderson  v.  I%e  Cokermmth  Bailway  Company  (11  Beav.  497)  are  clearly 
instances  in  which  that  has  been  done,  and  there  is  nothing  more  common  and  ordinary. 
If  the  contention  of  the  Defendants  were  to  prevail,  it  would  amount  to  this : — ^That 
whenever  a  man  enters  into  a  contract  for  the  sale  or  purchase  of  a  piece  of  land,  and 
there  is  anything  to  be  done  by  either  party  by  way  of  easement  or  by  way  of 
accommodation  to  the  other,  this  Court  cannot  specifically  enforce  the  contract.  I  am 
of  opinion  that  this  is  not  the  rule  of  this  Court,  and  that  it  is  perfectly  distinct  from 
a  simple  tradesman's  contract  between  A.  B.  and  a  builder  to  build  him  a  house,  or  as 
between  A.  B.  and  a  roadmaker  to  make  him  a  road,  which  rest  upon  totally  different 
considerations.  It  is  suggested  that  no  means  exist  by  which  I  could  enforce  it.  The 
Court  has  many  modes  of  enforcing  it ;  but  the  simplest  mode  is  this : — If  the  vendor 
refuses  to  perform  it,  I  should  allow  the  purchaser  to  make  the  road,  and  allow  him  to 
deduct  from  the  purchase-money  the  proper  amount  of  expenses  for  making  it.  This 
would  be  a  very  simple  and  effectual  way  of  completing  the  contract  on  his  part. 
Undoubtedly  if  this  were  a  contract  which  depended  upon  the  fact  of  the  road  being 
made,  and  if  it  were  a  condition  precedent  that  there  should  be  no  contract  unless  the 
road  were  made,  then  other  considerations  would  arise ;  but  upon  the  construction 
of  this  contract,  I  am  of  opinion  that  such  is  not  the  effect  of  it,  [420]  but  that  the 
effect  of  it  is  simply  that  as  a  part  or  as  a  condition  of  the  contract  the  Defendant  is 
entitled  to  have  the  road  made. 

What  I  propose  to  do  upon  that  part  of  the  case  is  this : — I  think  I  could  not 
come  to  a  satisfactory  conclusion,  without  some  further  evidence  upon  the  subject, 
that  the  road  has  been  completed  to  such  an  extent  as  is  reasonably  fair,  having 
regard  to  the  contract  between  the  parties ;  but  I  will  require  the  Plaintiff  to  under- 
take to  do  this  within  some  reasonable  time  before  the  conveyance  is  executed,  either 
to  the  satisfaction  of  the  Defendant  or  of  some  surveyor  to  be  appointed  by  the  Court 
There  must  be  a  decree  for  the  specific  performance  of  the  contract,  and  a  perpetual 
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injunction  against  the  proceedings  at  law,  and  as  the  Defendant  has  contested  the 
oonbract  he  must  pay  the  costs  up  to  and  including  the  hearing. 

NOTK— AflSrmed  by  the  Lords  Justices,  22d  June  1863. 

[421]    Weale  v.  Ollive  (No.  2).    May  4,  5,  1863. 

A  testator  made  an  indefinite  bequest  of  the  interest  of  his  residue  to  a  class  of 
children  equally,  with  a  declaration  that  thev  should  have  the  right  to  will  away 
their  shares  on  their  deaths.  There  was  a  gift  over,  if  they  should  omit  to  make 
their  wills.  Held,  that  they  took  absolute  vested  interests  and  not  a  life  interest, 
with  a  power  to  bequeath,  and  that  the  gift  over  was  void  for  repugnancy. 

The  testator  by  his  will,  dated  in  1840,  said : — 

"  I  give  the  whole  of  my  property,  of  every  description,  in  trust  to  my  executors 
to  invest  the  same  in  English  funds  of  Grovernment  all  spare  moneys  that  may  -come 
to  their  hands,  that  they  may  pay  the  interest  of  the  same  half-yearly  to  my  nephew 
Thomas  Ollive,  of  30  Great  rultney  Street,  Gk>lden  Square,  for  his  life,  or  they  may 
empower  him  to  receive  the  amount  personally  from  the  public  offices  appointed  to 
pay  the  same ;  bat  he  shall  have  no  power  to  sell  or  mortgage  this  life  interest  to  any 
other  person,  and  in  case  of  so  doing,  he  shall  forfeit  his  interest  from  the  said  funds, 
and  they  shall  revert  to  the  next  claimant  as  I  will  appoint,  that  is  to  say,  after  his 
death  or  in  case  of  his  forfeiture,  the  interest  shall  be  paid  to  the  children  of  the  said 
nephew  Thonoas  Ollive  and  the  children  of  my  two  nieces  Frances  Weale  and  Frances 
White  that  shall  be  legitimately  born  in  wedlock,  each  sharing  alike,  and  receiving 
their  yearly  interest  after  arriving  at  the  age  of  twenty-one  years.  And  should  my 
executors  think  proper  they  may  advance  them  a  certain  sum  before  their  coming  of 
age,  should  they  have  right  of  claim  at  that  period  ;  when  advanced,  that  portion  of 
interest  will  be  reduced  on  arriving  at  the  age  of  twenty-one  years,  in  the  same 
proportions  as  they  had  a  previous  advance.  And  after  the  said  age  of  twenty-one 
years,  they  shall  have  the  right  to  will  away  their  share  to  whom  they  please  on  their 
death ;  and  should  they  omit  to  make  their  will,  then  their  interest  shall  go  into  the 
general  fund  for  the  benefit  of  the  surviving  children  of  [422]  my  nephew  and  nieces 
aforesaid,  and  the  last  surviving  children  of  my  nephew  and  nieces  aforesaid,  and  the 
last  survivor  shall  be  at  liberty  of  disposing  by  will  of  the  residue  funds,  supposing 
they  may  be  increased  by  all  former  lapses  of  claims  under  various  circumstances. 
Shoald  the  last  of  the  aforesaid  children  omit  the  disposal  of  the  residue  on  their  death, 
then  it  shall  become  the  right  of  my  nearest  of  kin  living." 

The  testator  died  in  1847. 

Thomas  Ollive  died  in  1863,  but  he  had  had  no  children,  and  the  question  now 
arose  as  to  the  rights  of  the  children  of  the  nieces  under  the  will. 

Mr.  Selwyn,  Mr.  Cottrell,  Mr.  Hobhouse,  Mr.  White,  Mr.  W.  Q.  Williams,  Mr. 
Cole,  Mr.  Law  and  Mr.  Horsay,  contended,  first,  that  the  unrestricted  gift  of  income 
to  the  children  of  Thomas  Ollive,  Frances  Weale  and  Frances  White  was  a  gift  of  the 
mpus  of  the  fund;  Humphrey  v.  Humphrey  (1  Sim.  (N.  S.)  536);  Elkm  v.  Shephard 
(I  Bra  C.  C.  532).  Secondly,  that  this  was  an  absolute  gift,  and  not  a  life  interest 
with  a  power  of  appointment ;  In  re  Maxwell's  Trust  (24  Beav.  246) ;  Smiihouse  v.  Bate 
(16  Beav.  132)  ;  In  re  MoHlock^s  Trust  (3  Kay  &  J.  456).  Thirdly,  that  the  gift  over, 
in  case  the  legatees  omitted  to  make  a  will,  was  inconsistent  with  and  repugnant  to 
the  absolute  gift,  and  that  it  was  therefore  simply  inoperative ;  Ross  v.  Boss  (1  Jac.  & 
W.  154) ;  fFUliams  v.  Lomas  (16  Beav.  1) ;  Henderson  v.  Cross  (29  Beav.  261) ;  Holmes 
T.  Godson  (8  De  G.  M.  &  a  116);  Hughes  v.  EUis  (20  Beav.  193);  Oreen  v,  Harvey 
(1  Hare,  428). 

[423]  Mr.  Baggallay  and  Mr.  Schomberg,  eonirh,  for  the  legal  personal  repre- 
sentatives of  Thomas  Ollive,  and  who  was  one  of  the  next  of  kin  of  the  testator, 
contended  that  there  was  an  intestacy  as  to  some  of  the  shares  beyond  the  estate  for 
life.  They  argued  that  the  cases  cited  were  instances  of  absolute  gifts  in  the  first 
instance  with  superadded  words,  which  were  held  repugnant.    That  here  there  was  a 
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mere  life  interest  given  with  a  power  of  disposition  by  will,  with  a  gift  over  to  the 
testator's  next  of  kin  in  default  of  appointment ;  Cooke  v.  Bowler  (2  Keen,  54) ;  Blewilt 
V.  Roberts  (Craig  &  Ph.  274).  That  a  gift  over  after  an  absolute  interest,  in  default 
of  the  le^tee  not  doing  a  particular  act,  was  not  necessarily  void,  but  had  the  effect 
of  restraining  the  extent  of  the  prior  gift;  Doe  d.  Stevenson,  v.  Glover  (1  C.  B. 
Eep.  448). 

May  5.  Ths  Master  of  the  Bolls  [Sir  John  Bomilly].  In  this  case  I  am  of 
opinion  that  the  children  of  the  nieces  took  an  absolute  interest.  The  will  no  doubt 
is  very  inartificially  drawn ;  it  was,  as  the  testator  states  on  the  face  of  it,  i»epared 
by  himself.  It  was  suggested,  that  in  consequence  of  the  will  having  been  drawn  by 
the  testator  himself,  it  might  admit  of  a  different  construction  from  what  it  would  if 
it  had  been  drawn  by  a  professional  man ;  but  I  apprehend  that  this  is  not  so,  and 
that  the  rules  of  construction  must  be  exactly  the  same  in  both  cases.    The  testator 

fives  the  interest  of  his  residuary  estate  in  trust  for  his  nephew  Thomas  OUive  duribg 
ia  life,  and  he  declares  that  he  shall  have  no  power  to  sell  or  mortgage  his  life  interest 
to  any  other  person ;  and  in  case  of  so  doing,  he  shall  forfeit  his  interest  from  the 
said  [424]  funds  and  they  shall  revert  to  the  next  claimant.  I  apprehend  that  this 
declairation  was  wholly  void  and  had  no  sort  of  effect.  The  testator  might  have  given 
the  income  of  the  property  to  Thomas  OUive  until  he  became  bankrupt  or  insolvent, 
and  then  have  given  it  over  to  another  person ;  but  it  was  not  competent  to  him  to 
give  a  life-estate  and  then  to  say  that  he  should  not  dispose  of  it.  After  the  death 
of  Thomas  OUive,  or  in  case  of  his  forfeiture,  the  testator  says,  "  The  interest  shaU  be 
paid  to  the  children  of  the  said  nephew  Thomas  OUive  and  the  children  of  my  two 
nieces  Frances  Weale  and  Frances  White,  each  sharing  alike  and  receiving  their  yearly 
interest  after  arriving  at  the  age  of  twenty-one  years."  If  the  will  had  stopped  there, 
a  question  might  have  been  raised,  whether,  notwithstanding  the  words  "sharing 
alike  "  that  did  not  merely  give  them  a  life-estate :  but  even  then  it  is  to  be  obserrec^ 
that  when  he  gives  Thomas  OUive  a  life-estate,  he  expressly  uses  the  words  "  for  his 
life  "  and  speaks  of  his  life  interest :  he  uses  no  such  words  here,  but  says  they  are  to 
share  the  interest  equally.  He  then  gives  bis  executors  a  general  power  of  advancing 
any  one  of  the  children  untU  they  attain  twentv-one.  That  being  so,  I  think  that 
their  interests  vested  in  them  immediately  on  the  death  of  the  testator,  subject  to 
the  life  interest  of  Thomas  OUive,  and  liable  also  to  be  reduced  pro  tanto  by  the  birth 
of  any  subsequent  child  (although  that  question  does  not  arise  here)  before  the  period 
of  distribution.  Up  to  this  point  every  intention  is  shewn  that'  they  should  take 
absolute  interests  in  their  shares.  The  testator  proceeds,  "and  after  the  age  of 
twenty-one  years,  they  shall  have  the  right  to  wiU  away  their  shares  to  whom  they 
please  on  their  death."  The  interest  is  therefore  given  to  them  for  an  indefinite 
period  and  without  any  qualification,  and  when  they  attain  twenty-one  they  are  at 
liberty  to  wiU  away  their  shares  as  they  think  fit.  It  [426]  appears  to  me  that  this 
gives  to  them  an  absolute  interest  in  their  shares. 

Then  follows  a  singular  direction,  "  and  should  they  omit  to  make  their  will,  then 
their  interest  shall  go  into  the  general  fund  for  the  benefit  of  the  surviving  children 
of  my  nephew  and  nieces  aforesaid."  Here  the  word  "  interest "  must,  I  think,  mean 
the  whole  capital  of  their  shares,  and  which  is  to  go  into  the  general  fund.  I  am  of 
opinion  that  this  provision  is  repugnant  to  the  character  of  the  interest  which  he  had 
before  given  them.  Something  might  possibly  have  been  said,  if  this  direction  had 
related  to  real  estate,  and  there  had  been  a  direction  that  if  the  children  omitted  to 
do  some  act  at  a  particular  time  the  estate  should  go  over  to  another ;  but  I  am 
satisfied  that  such  a  question  does  not  arise  here,  which  is  merely  whether  this  is  a 
power  which  is  incidental  to  the  estate  or  repu^ant  to  it.  I  fully  concur  in  aU  those 
cases  which  hold  that  a  right  to  wUl  is  an  incident  to  and  belongs  to  an  absolute 
interest,  and  cannot  be  treated  as  a  power.  When  an  absolute  interest  is  given,  thea 
the  right  to  dispose  of  it  by  will  is  incidental  to  that  estate  and  not  a  power  attached 
to  it.  Here,  if  the  testator  had  merely  intended  to  create  a  power  to  bequeath  thi» 
property,  he  ought  to  have  given  it  to  the  children  for  life,  with  a  power  to  dispose 
of  It  by  will ;  instead  of  which,  he  gives  it  them  in  words,  which,  in  my  opinion, 
plainly  import  an  absolute  interest  in  the  fund,  and  then  adds,  that  if  they  do 
not  dispose  of  it  by  will,  it  shaU  go  to  certain  other  persons.    That  was  a  condition 
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vhioh  he  had  no  power  to  impose  on  the  absolute  interest  which  he  had  previously 
given  them. 

The  rest  of  the  will  appears  to  me  to  confirm  this  view,  and  I  should  be  creating 
an  intestacy  if  I  were  to  [426]  hold  otherwise,  and  this  I  am  certain  was  not  the 
intention  of  the  testator.  The  case  of  Cooke  v.  Bowler  (2  Keen,  54),  which  was 
strongly  pressed  in  argument,  does  not  appear  to  me  to  assist  the  contention  that  the 
children  of  the  nephew  and  nieces  took  for  life  only,  for  in  that  case  the  words  "  for 
life"  were  used. 

I  think  that  the  testator  gave  an  absolute  interest  to  these  children,  and  that  the 
condition  imposed  on  them  was  void  for  repugnancy.  I  must  make  a  declaration  that 
they  take  absolutely  in  equal  shares. 

[426]    Be  Cobrik's  Will.    May  23,  26,  July  6,  1863. 
[S.  C.  on  appeal  (sub.  nom.  TreviUian  v.  Knight),  L.  R  1  H.  L.  30.] 

A  substituted  bequest  held  subject  to  the  same  contingency  as  the  original  bequest. 

A  testator  bequeathed  his  residuary  personal  estate  to  ms  nephew  and  niece  equally, 
and  after  their  respective  deaths,  amongst  their  "  issue,"  if  there  should  be  any 
"children"  to  take  their  parents'  share.  But  in  case  the  nephew  or  niece  died 
"  without  issue,  or  leaving  such  they  should  die  under  twenty-one  without  issue," 
then  he  gave  his  or  her  share  to  the  other  of  them  or  his  or  her  issue  "  if  he  or  she 
he  then  dead  leaving  issue  as  aforesaid."  The  niece  died  in  1811  leaving  issue ; 
the  nephew  died  in  1862,  leaving  no  issue.  Held,  that  "  issue  "  in  the  first  part  of 
the  will  meant  "  children,"  but  in  the  latter  part  "  issue  generally,"  and  that  on 
the  death  of  the  nephew  all  the  issue  of  the  niece  then  living  took  per  capita. 

The  testator  bequeathed  £15,000  consols  to  his  wife  for  life,  and  his  residuary 
personal  estate  (including  the  reversion  of  the  £15,000)  to  his  sister  Mary  Streat- 
wells  for  life,  and  he  proceeded  as  follows : — 

"  And  after  the  death  of  my  sister,  I  desire  the  principal  moneys,  &e.,  to  be  kept 
at  interest  by  my  executors  and  trustees  with  what  I  have  before  ordered  to  be  paid 
to  my  sister,  with  the  interest  or  dividends  on  the  aforesaid  £16  stock  after  my  wife's 
decease ;  and  I  desire  the  interest  of  all  to  be  paid  and  applied  and  I  give  and 
bequeath  equally  between  my  nephew  John  Corrie  and  his  sister  my  niece  Mary 
Portal,  the  share  of  my  niece  [427]  to  be  paid  "  to  her  separate  use  for  the  term  of 
her  natural  life,  "  and  after  her  decease  and  the  decease  of  my  said  nephew  respec- 
tively, I  give  and  bequeath  the  principal  moneys  equally  among  their  issue,  if 
diere  be  any  child  or  children  to  take  the  share  of  their  deceased  parent  And  in 
case  both  (1)  my  nephew  and  niece  both  (1)  die  without  issue,  or  leaving  issue  they 
shall  die  und^r  the  age  of  twenty-one  years  without  issue,  then  I  give  the  share  of 
him,  her  or  they  so  dying  to  the  other  of  them  or  his  or  her  issue,  if  he  or  she  then 
be  dead  leaving  issue  aforesaid.  But  if  both  my  nephew  and  niece  aforesaid  shall  die 
without  issue  aforesaid,"  then  he  gave  a  moiety  to  Robert  Campbell  and  his  heirs, 
and  the  other  moiety  to  Mary  Lowree  and  her  issue. 

The  testator  died  in  1807,  his  sister  died  in  1818,  and  his  wife  died  in  1824. 

Mary  Portal  died  in  September  1811,  leaving  issue,  and  a  moiety  of  the  fund  was 
thereupon  divided  amongst  them. 

Jolm  Corrie  died  in  August  1862,  without  having  had  any  issue,  and  the  second 
moie^  then  became  divisible. 

Mary  Portal  had  seven  children,  of  whom  three  of  them  died  infants  in  1811,  a 
fourth,  William,  died  without  issue  in  1826,  and  a  fifth,  Caroline  (the  wife  of  the 
Petitioner  Mr.  Knight),  died  in  1837.  Two  only,  named  Frances  and  Charlotte, 
survived  John  Corrie  and  were  still  living. 

There  were  numerous  grandchildren  and  great-grand-[428]-children  of  Mary 
Portal  living,  whom  it  is  not  necessary  to  specify. 

(1)  It  was  conceded  that  this  word  "  both"  meant  " either." 
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The  moiety  of  the  fund  which  became  divisiUe  on  the  death  of  John  Corrie  having 
been  paid  into  Court,  Mr.  Knight,  as  representative  of  his  wife,  presented  thu 
petition,  praying  a  declaration  of  l^e  rights  of  the  parties,  and  for  payment. 

There  were  forty-three  Respondents  to  the  petition. 

Mr.  Hobhouse  and  Mr.  Busk,  for  the  Petitioner,  the  legal  personal  representatiTe 
of  Caroline  (one  of  the  daughters  of  Mary  Portal),  who  died  in  1837,  in  the  life  of 
John  Corrie.  Firsts  in  the  gift  to  "  issue  "  of  John  Portal's  share,  that  word  must  be 
construed  "children,"  in  the  same  way  as  it  was  used  in  the  former  part  of  this  will, 
where  there  is  a  reference  to  the  parents'  share ;  Bois  v.  Boss  (20  Beav.  645).  The 
nft  is  by  substitution,  and  children  and  grandchildren  cannot  take  concurrently; 
Bobinson  v  Sykes  (23  Beav.  40). 

Secondly,  the  ^f  t  vested  in  all  the  children  of  Mary  Portal,  and  it  was  not  a 
necessary  qualification  that  a  child  should  survive  the  tenant  for  life.  The  question, 
whether  a  substituted  gift  is  subject  to  the  same  conditions  and  qualifications  as  the 
original  gift,  has  been  the  subject  of  much  difference  of  opinion,  but  the  balance  of 
authority  and  the  most  recent  cases  are  in  favor  of  there  being  no  spch  implied 
condition;  Jarman  on  Wills  (vol.  2,  p.  172  (3d  edit.));  In  re  PM's  Trust  (3  De  6. 
F.  &  J.  291). 

Mr.  Selwyn,  Mr.  Speed  and  Mr.  Faber,  for  grand-[429}-children  now  living.  Issue 
is  here  used  in  its  unlimited  and  extensive  sense,  and  it  may  be  construed  differently 
in  two  parts  of  the  same  will;  Carter  v.  Bentall  (2  Beav.  551).  This  gift  over  will 
therefore  include  grandchildren.  But  those  only  will  take  who  survive  John  Corrie, 
the  tenant  for  life ;  for  it  would  be  a  strained  construction  to  hold  that  a  legacy 
given  over  in  case  of  A.'s  death  should  belong  to  the  estate  of  B.,  who  predeceased  A. 

Mr.  Leach  argued  that  "issue,"  in  the  first  instance,  meant  "children,"  and  that 
"  issue  aforesaid  '  in  the  latter  part  meant  the  same  class,  or  the  issue  before 
designated.     He  cited  Maleolm  v.  Taj/lor  (2  Buss.  &  M.  425). 

Mr.  Schomberg  argued  that  "issue"  meant  "children,  and  that  the  children  of 
Mary  Portal  who  survived  the  tenant  for  life  alone  took. 

Mr.  Pemberton,  for  Mr.  and  Mrs.  Murray  and  their  trustee,  argued  that  the  issue 
took  subject  to  the  same  contingency  as  their  parents.  He  cited  Macgregor  v.  Macgrtgar 
(2  Coll.  192);  see  also  Atkinson  v.  Bartrwm  (28  Beav.  219);  and  Crame  v.  Cooper 
(1  John.  &  H.  207). 

Mr.  Druce  and  Mr.  Townsend,  for  other  parties. 

Mr.  Hobhouse,  in  reply. 

May  25.  The  Masteb  of  the  Rolls  [Sir  John  Romilly].  In  this  case  a 
question  of  considerable  interest  and  difSculty  arises,  having  regard  to  the  state  of 
the  authorities,  for  it  must  be  admitted  that  the  passages  read  [430]  from  the  last 
edition  of  Jarman  on  Wills  (vol.  2,  p.  172  (3d  edit) )  does  not  overstate  the  conflict 
of  authorities.  I  have  always  considered  the  rule  to  be,  that  where,  by  a  clause  in  a 
will,  children  are  substitutea  for  their  parents,  the  same  contingency  which  applies 
to  the  parents  is  also  applicable  to  the  children,  and  that  it  is  necessary  that  the 
children  should  survive  the  period  indicated  to  entitle  them  to  'take.  Later 
authorities  seem  to  contradict  that  view  of  the  case,  but  it  is  scarcely  possible  to  say 
there  are  more  authorities  one  way  than  the  other.  That  is  what  I  have  always  con- 
sidered the  rule,  aud  it  has  considerable  advantages,  because,  where  a  testator  gives  s 
legacy  to  one,  but  if  he  be  dead  at  a  particular  period  to  another,  it  is  improbable 
that  he  could  have  intended  a  dead  person  to  be  substituted  for  a  dead  person ;  on 
the  contrary,  the  probability  is,  that  he  intended  a  person  living  at  that  period  to  be 
substituted  for  one  then  dead,  though  the  rule  is,  that  the  vesting  is  to  take  place  as 
speedily  as  possible,  and  also  that  the  class  shall  be  ascertained  as  early  as  possible. 

Here  the  gift  is  to  the  nephew  and  niece,  and  after  their  deceases  respectively  to 
their  issue  "  if  there  be  any  child  or  children  to  take  the  share  of  their  deceased 
parent."  And  in  case  both  my  nephew  and  niece  holh  die  without  issue,  or  leaving 
issue  they  shall  die  under  the  age  of  twenty-one  years  without  issue,  then  I  give  the 
share  of  nim,  her  or  they  so  dying  to  the  other  of  them,  or  his  or  their  issue,  if  he  or 
she  then  be  dead,  leaving  issue  aforesaid."  It  is  admitted  that  the  word  " both"  in 
the  last  passage  is  to  be  construed  "  either." 

The  state  of  the  case  is  this: — The  niece  died  in  1811,  leaving  seven  children 
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sorviTing  her,  and  her  [431]  share  has  heen  distributed.  The  nephew  John  Corrie 
died  in  August  1862,  without  issue,  and  the  question  is,  to  whom  his  share  goes,  or 
which  of  the  niece's  issue  are  to  take.  Two  of  her  children  survived  John  Corrie,  the 
tenant  for  life,  and  four  died  before  him  without  leaving  any  issue.  The  first  ques- 
tion is,  how  is  the  word  "  issue  "  to  be  construed,  does  it  mean  "  children  "  or  "  issue 
generally  V  I  am  of  opinion  it  means  "  issue  generally."  In  the  first  part  of  the  will, 
where  the  testator  says  "  amongst  the  issue  if  there  be  any  child  or  children  to  take  the 
share  of  the  deceased  parent,"  1  have  no  doubt  that  "issue"  means  "children."  In 
the  next  sentence  he  proceeds,  "  and  in  case  both  [either]  my  nephew  and  niece  both 
die  without  issue,  or  leaving  issue,  they  shall  die  under  the  age  of  twenty-one  years 
without  issue : "  here,  though  "  issue "  in  the  first  instance  means  children,  yet  I 
think  that  in  the  second  instance  it  means  "all  issue  generally."  He  proceeds  "  then 
I  give  the  share  of  him,  her  or  they  so  dying  to  the  other  of  them  of  his  or  her  issue, 
if  he  or  she  then  be  dead  leaving  issue  aforesaid ;  but  if  both  my  nephew  and  niece 
aforesaid  shall  die  without  issue  aforesaid,"  then  he  gives  it  over.  I  first  consider 
this  passage  without  the  word  "aforesaid."  It  is  plain  "issue"  means  without  any 
iesue  at  all,  for  the  existence  of  any  child  or  grandchild  would  prevent  the  gift  over 
taking  effect,  and  issue  must  here  mean  issue  generally  or  there  would  be  an  intestacy. 
In  the  previous  sentence  (reading  it  as  the  events  have  happened)  the  testator  says, 
if  my  nephew  "  die  without  issue,  or  leaving  issue  they  shall  die  under  the  age  of 
twenty-one  years  without  issue."  Here  again  "issue"  must  obviously  include  not 
only  children  but  grandchildren,  because  he  speaks  of  issue  dying  without  issue, 
which  refers  to  grandchildren,  and  therefore  means  any  issue.  Then  he  gives  the 
share  of  the  nephew  to  the  niece  "  or  her  [432]  issue,  if  she  be  then  dead,  leaving  issue 
aforesaid."    She  was  dead  and  left  issue,  and  they  will  take. 

It  was  argued,  from  the  addition  of  the  word  "aforesaid,"  that  I  must  hold 
"issue"  to  mean  children  throughout;  but  I  am  not  of  that  opinion.  At  the  com- 
mencement the  testator  speaks  of  issue  as  children,  and  of  their  taking  their  parents' 
afaare,  but  be  afterwards  uses  the  word  "  issue  "  in  a  sense  which  goes  clearly  beyond 
children.  Therefore  "issue  aforesaid"  means  issue  last  aforesaid,  and  it  is  nomen 
gmeralisdmum. 

That  lata  in  forty-four  persons ;  there  is  about  £10,000  stock  to  be  divided ;  and 
the  question  is,  whether  these  forty-four  persons  are  to  participate  in  it.  My  duty  is, 
to  disregard  the  consequences.  The  question  is,  whether  all  the  issue  of  Mary  Portal, 
including  those  who  died  before  August  1862,  take.  I  am  of  opinion,  that  in  affirm- 
ance of  ^t  which  I  stated  to  be  the  rule,  the  words  of  this  will  mean,  those  only  of 
the  issue  who  survived  John  Corrie,  the  tenant  for  life,  and  not  those  who  died  in  his 
lifetime.  Observe  the  consequences ;  the  nephew's  share  is  given  to  the  niece  "  or  her 
issue  "  if  she  be  then  dead  leaving  issue.  It  is  clear  that  if  any  of  the  class  who  die 
in  the  life  of  John  Corrie,  the  tenant  for  life,  are  to  be  included,  the  words  "  her 
issue  "  cannot  receive  any  different  interpretation  whether  such  issue  predeceased  her 
or  not  The  niece  left  seven  children,  three  of  whom  died  a  month  after  her;  but  if 
they  had  died  a  month  before  her,  they  must  be  included  in  the  class,  if  all  the  issue 
coming  into  existence  after  the  death  of  the  testator,  though  dying  before  the  tenant 
for  life,  are  to  be  included  in  the  class  to  take.  On  the  death  of  John  Corrie,  this 
gift  vested  in  possession  in  Mary  Portal  if  she  survived  [433]  him,  but  if  not  it  then 
vested  in  her  issue,  therefore  the  gift  to  her  issue  was  in  abeyance,  or  the  class  con- 
tingent How  can  they  all,  including  those  then  dead,  take  ?  According  to  the  rule, 
it  must  be  because  it  was  vested  in  them,  but  while  she  was  alive  it  was  contingent. 
They  might,  by  possibility,  take,  because  they  had  a  sort  of  nunc  pro  tune  vested 
interest  in  this  fund.  It  is  clear  that  if  all  the  niece's  issue  had  died,  even  a  day  or 
two  previously  to  the  death  of  John  Corrie,  the  gift  over  would  have  taken  effect, 
because  the  niece  had  no  issue  at  that  time.  Why,  if  there  happened  to  be  but  one 
surviving  child,  am  I  not  to  construe  the  gift  in  the  same  way  1  Why  am  I  to  let  in 
a  number  of  deceased  persons  to  participate  in  the  bequest  if  there  be  but  one 
survivor,  but  hold  that  it  goes  over  if  there  be  none  surviving  ? 

I  think  it  means  this : — If  my  nephew  dies  without  issue,  I  give  his  share  to  my 
niece,  but  if  she  be  then  dead,  leaving  issue,  then  to  such  issue,  and  therefore  that 
the  isBue  who  sarviTO  the  tenant  for  hfe  alone  take. 

R.  vin.— 6* 
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Declare  that,  upon  the  death  of  John  Come,  the  funds  vested  in  posseasioa  in  all 
the  issue  of  Mary  Portal  then  living  ji«r  capita. 

Note. — Upon  appeal,  the  Lords  Justices,  as  I  have  been  informed,  differed.  The 
decision  was  therefore  affirmed,  on  the  18th  of  December  1863,  but  the  parties  intend 
to  appeal  to  the  House  of  Lords.    [See  L.  B.  1  H.  L.  30.] 

[431]    ScHOLSFiELD  V.  LocKWOOD  (No.  1).    Feb.  12,  13,  March  18,  1863. 

[Affirmed,  4  De  G.  J.  &  S.  22;  46  E.  R  822;  33  L.  J.  Ch.  106 ;  9  L.  T.  400 ;  9  Jur. 
(N.  S.)  1258 ;  12  W.  S.  114.    For  subsequent  proceedings,  see  L.  R.  7  Eq.  83.] 

Estates  of  a  husband  were  settled  on  the  husband  for  life,  with  remainder  to  sudi 
uses  as  the  husband  and  wife  should  appoint  for  raising  money  by  mortgage,  and 
in  default  to  the  wife  for  life,  with  remainder  to  the  husband  and  wife  in  equal 
moieties.  The  husband  and  wife  executed  the  power,  for  the  purpose  of  raising 
money  for  the  use  of  the  husband.  Held,  that  the  wife's  estate  could  not  be 
considered  as  surety  for  the  husband's  debt,  and  that  she  had  no  equity  to  have 
the  whole  mortgage  money  paid  out  of  the  husband's  moiety  alone. 

Several  questions  arose  in  this  case,  which  it  will  be  convenient  to  keep  separate. 

Mr.  Dutton  was  seised  of  certain  real  estates  in  Yorkshire.  A  post-nuptial  settle- 
ment, dated  the  26th  of  July  1832,  was  executed  for  valuable  consideration,  which 
was  made  between  Mr.  Dutton  of  the  first  part,  Mrs.  Dutton  his  wife  and  trustees  of 
the  other  parts,  whereby  Mr.  Dutton  conveyed  the  estates  to  the  use  of  himself  for 
life,  with  remainder  to  such  uses  as  Mr.  and  Mrs.  Dutton  should  jointly  appoint,  for 
the  purpose  of  raising  money  by  way  of  mortgage  or  otherwise ;  and  in  default  of  the 
execution  of  such  power  and  subject  thereto,  upon  trust  (after  paying  a  certain 
specified  sum)  for  Mrs.  Dutton  for  life ;  and  after  her  death,  as  to  one  moiety,  to 
Mr.  Dutton  in  fee,  and  as  to  the  other  moiety,  to  such  uses  as  Mrs.  Dutton  should 
appoint ;  and  in  default,  to  her  in  fee-simple. 

On  the  1st  of  June  1837  Mr.  and  Mrs.  Dutton  executed  their  joint  power  of 
appointment  reserved  to  them  by  the  settlement  of  1832,  by  way  of  mortage  to 
secure  two  sums  of  £600  and  £400,  which  were  raised  for  the  benefit  of  Mr.  Dutton 
alone. 

Mr.  Dutton  died  in  1858  and  Mrs.  Dutton  died  in  1859,  and  a  question  arose 
between  the  persons  claiming  under  them  respectively,  as  to  the  mode  in  which  the 
mortgages  of  £600  and  £400  ought  to  be  borne. 

Mr.  Hobhouse  and  Mr.  Wickens,  on  behalf  of  the  [435]  persons  entitled  to  the 
wife's  moiety  of  the  estate,  argued  that  in  the  mortgage  transaction  of  1837  Mrs. 
Dutton  was  a  mere  surety  for  her  husband,  the  money  having  been  raised  for  his 
benefit  and  received  by  him  alone.  That  consequently  the  whole  mortgage  wss 
payable  out  of  Mr.  Dutton's  moiety  of  the  estate,  so  as  to  exonerate  Mrs.  Dutton's 
moiety  altogether  therefrom ;  Lancaster  v.  Evors  (10  Beav.  154). 

Mr.  Selwyn  and  Mr.  E.  F.  Smith,  for  the  Plaintiff,  an  incumbrancer  by  judgment 
on  the  husband's  moiety,  distinguished  this  case  from  that  of  an  ordinary  mortgage 
of  a  wife's  estate  for  the  benefit  of  her  husband.  They  pointed  out  that  here  the 
mortgage  had  been  created  by  virtue  of  a  power  reserved  by  the  husband  out  of  his 
own  estate  for  that  purpose,  and  not  out  of  any  interest  actually  vested  in  the  wife. 
"They  cited  Jarman  on  Wills  (vol.  2,  p.  609  (3d  edit));  Jenkxnson  v.  Hareowrt 
(1  Kay,  688). 

March  18.  The  Master  of  the  Rolls  [Sir  John  Bomilly]  said  that  he  thought 
that  Mrs.  Dutton  could  not,  in  the  absence  of  any  stipulation  to  that  effect  contained 
in  the  deed,  say  that  the  whole  of  the  charge  was  to  be  thrown  on  her  husband's 
moiety,  to  the  exoneration  of  her  own. 

Note.— Affirmed  by  Lord  Westbury,  L.  C,  6th  November  1863.  [4  De  G.  J. 
&  S.  22.] 
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[436]    SCHOLEFIKLD  V.  LocKWOOD  (No.  2).     Feb.  12,  13,  March  18,  1863. 

A  property  which  was  sabject  to  a  mortgage  of  £1400  was  settled  by  a  deed,  which 
erroneonaly  stated  that  it  was  subject  to  a  mortgage  of  £1200.  The  error  being 
clearly  proved,  the  Court,  as  between  the  parties  claiming  under  the  settlement, 
and  under  the  peculiar  circumstances,  treated  the  estate  as  subject  to  £1400, 
without  a  cross-bill  to  rectify  the  settlement. 

Mr.  Dutton  was  seised  of  three  properties  in  Yorkshire,  subject,  as  to  the  second, 
to  a  mortgage  for  £1400  to  Powell,  and  as  to  the  third,  to  a  mortgage  of  £3000  to 
another  person. 

By  a  post-nuptial  settlement  executed  for  valuable  consideration  in  1832,  and 
made  between  Mr.  Outton  of  the  first  part,  his  wife  Mrs.  Dutton  of  the  second  part, 
and  other  parties,  after  reciting  that  Mr.  Dutton  was  entitled  to  the  property  in 
question,  subject  to  two  mortgages  on  part  thereof  for  securing  the  sums  of  £3000 
and  £1200,  and  after  reciting  other  matters,  the  properties  were  settled,  subject  to 
the  above  mortgages,  on  Mr.  and  Mrs.  Dutton  successively  for  their  lives.  But  they 
had  a  joint  power  of  appointment,  with  an  ultimate  remainder  to  them  in  fee  in  equal 
moieties. 

It  will  be  observed  that  the  deed  stated  erroneously  one  mortgage  to  be  £1200 
instead  of  £1400. 

Subsequently,  in  1835,  Mr.  Dutton  mortgaged  the  first  and  second  properties, 
expressly  subject  to  the  mortgage  of  £1400;  and  in  1837  Mr.  and  Mrs.  Dutton 
executed  their  power  of  appointment  to  secure  a  further  mortgage,  and  they  thereby 
empowered  the  mortgagee  to  sell  and  to  pay  the  mortgage  of  £1400  and  interest. 
This  deed  expressly  referred  to  this  mortgage  as  being  one  to  Powell,  and  stated  the 
amount  of  it  to  be  £1400  and  interest. 

In  addition  to  this,  Mrs.  Dutton,  who  died  in  1859,  [437]  had,  in  an  answer  put 
in  b^  her  in  November  1841,  in  a  suit  in  Chancery  in  which  she  was  a  Defendant, 
admitted  that  the  £1200  was  inserted  in  the  deed  of  1832  by  mistake,  and  that  the 
sum  of  £1400  was  intended  to  have  been  inserted  therein  instead  of  it. 

After  the  death  of  Mr.  and  Mrs.  Dutton,  the  representatives  of  Mrs.  Dutton 
insisted  that,  under  the  settlement  of  1832,  the  property  was  charged  with  £1200 
only,  as  between  the  husband  and  wife. 

Mr.  Hobhouse  and  Mr.  Wickens,  on  behalf  of  persons  claiming  under  Mrs. 
Dntton,  argued  that  as  between  Mr.  and  Mrs.  Dutton  and  those  representing  them, 
the  property  was  only  subject  to  a  mortgage  for  £1200  and  not  to  £1400,  and  that 
Mr.  Dutton  and  those  representing  him  were  estopped,  by  the  deed,  from  alleging 
that  the  mortgage  exceeded  £1200.  That  consequently  the  remaining  £200  was 
payable  out  of  Mr.  Dutton 's  moiety  of  the  estate. 

Mr.  Selwyn  and  Mr.  £.  F.  Smith,  eontrH. 

ManA  18.  Ths  Master  of  thb  Roltjs  [Sir  John  Romillyl.  The  question  I  have 
to  determine  depends  on  the  efiect  to  be  given  to  the  deed  of  1832.  There  was  no 
mortgage  for  the  sum  of  £1200  affecting  any  part  of  the  property,  and  I  am  called 
upon  to  decide  whether  this  is  a  settlement  of  the  property  subject  to  the  entire 
mortgage  of  £1400  or  only  to  six-sevenths  of  it,  viz.,  the  £1200  mentioned  in  the  deed. 
If  there  had  been  nothing  more  in  the  matter,  the  terms  of  the  indenture,  remaining 
onreformed,  would  be  binding  upon  me ;  but  I  think  that  the  subsequent  transactions 
sod  dealings  [438]  of  the  parties  concerned  and  the  declaration  connected  with  them, 
establish,  conclusively,  that  this  sum  of  £1200  was  introduced  into  this  settlement  by 
mistake  for  £1400,  and  where  this  is  established  and  has  been  acted  upon,  it  is  not,  I 
think,  necessary  that  the  mere  formality  of  a  suit  should  be  gone  through  to  rectify 
so  error,  admitted  by  the  persons  interested  in  contending  the  opposite  and  who  were 
parties  to  the  transaction,  in  a  deed,  the  trusts  of  which  are  fully  performed  or  about 
to  be  so  by  my  order,  and  where  the  persons  originally  interested  in  these  trusts  are 
all  dead. 

How  this  is  made  out  will  appear  from  the  circumstances  I  am  about  to  refer  to. 
[His  Honor  referred  to  the  mortgage  of  1835  by  Dutton,  subject  to  the  £1400,  and 
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the  appointment  of  1837  by  way  of  mortgage  by  Mr.  and  Mrs.  Dutton,  with  trusts 
for  sale  and  to  pay  that  sum.]  The  deed  of  1837  expressly  refers  to  the  mortgage 
to  Powell,  and  states  it  to  be  for  a  sum  of  j£1400  and  interest,  and  I  consider  this 
indenture,  which  was  duly  executed  by  Mrs.  Dutton,  as  equivalent  to  an  express 
declaration  under  seal,  that  the  deed  of  1832  contained  the  sum  of  J&1200  by  mistake 
for  £1400.  The  mortgage  is  referred  to  as  the  mortgage  of  Powell,  it  is  expressly 
treated  as  being  a  mortgage  for  £1400,  which  was  the  real  amount,  there  was  no 
other  mortgage,  and  the  original  settlement  of  1832  does  not  treat  the  £1200  as  the 
portion  of  the  mortgage,  but  as  the  entire  mortgage. 

It  is  contended,  on  the  other  side,  that  Thomas  Dutton  and  those  who  claim  under 
him  are  estopped,  by  the  expressed  recital  in  the  deed  of  1832,  from  alleging  the 
contrary ;  but  I  do  not  concur  in  this  argument.  If  this  were  so,  it  would  equally 
apply  if  a  suit  were  instituted  to  rectify  the  settlement,  and  no  deed  could  [4391 
ever  be  reformed,  if  the  persons  who  committed  the  mistake  were  to  be  estopped 
from  alleging  it  (however  conclusive  the  evidence  of  such  error  might  be)  by  the  fact 
that  the  dera  stated  the  contrary. 

In  addition  to  this,  Mrs.  Dutton,  in  a  suit  in  this  Court  admitted  that  the  £1200 
was  inserted  in  the  deed  of  1832  by  mistake  for  £1400. 

I  consider  this  point,  therefore,  conclusively  established,  and  I  must  treat  the 
settlement  of  July  1832  as  if  the  sum  of  £1400  now  appeared  therein  instead  <A 
the  £1200,  as  representing  the  mortgage  due  to  Powell. 


[439]    ScHOLEFiELD  V.  LocKWOOD  (No.  3).    Feb.  12,  13,  March  18,  1863. 

Where  the  liability  of  a  mortgagee  in  possession  to  account  without  annual  rests 
once  begins,  it  continues  until  changed  oy  some  further  agreement  come  to  between 
the  mortgagor  and  mortgagee. 

In  February  1841  Mrs.  Lockwood  entered  into  possession  of  property  mortgaged 
to  her.  At  this  time,  the  interest  on  her  mortgage  was  in  arrear  and  amounted  to 
£96,  and  she  and  her  representatives  had  remained  in  possession.  The  rents  were 
more  than  sufiBcient  to  keep  down  the  interest  on  the  mortgages,  and  in  1868  the 
surplus  amounted  to  £671. 

Under  these  circumstances,  the  representatives  of  the  parties  entitled  to  the  equity 
of  redemption  insisted  that  the  mortgagee  in  possession  ought  to  account  with  annual 
rests. 

Mr.  Selwyn,  Mr.  E.  Smith,  Mr.  Hobhouse,  and  Mr.  Wickens,  for  the  parties 
entitled  to  the  equity  of  redemption. 

[440]  Mr.  Baggallay  and  Mr.  Forbes,  for  the  representatives  of  the  mortgagee. 

JFOmi  V.  Cluer  (3  Beav.  136)  was  cited. 

Thk  Master  of  the  Bolus.  I  think  it  impossible  to  charge  the  mortgagee  with 
annual  rests ;  it  being  admitted  that^  at  the  time  she  took  possession,  the  interest  was 
in  arrear,  and  that  she  did  not  receive  within  some  weeks  anything  to  pay  off 
any  capital.  It  is  clear  that  when  the  liability  of  a  mortgagee  to  account  without 
annual  rests  once  begins,  it  must  continue  until  changed  by  some  further  agreement 
is  come  to  between  the  mortgagor  and  mortgagees. 

March  18.  The  Master  of  the  Rolls  [Sir  John  Eomilly].  In  February  1841 
Mrs.  Lockwood  entered  into  possession  of  the  property  included  in  the  mortgage,  the 
interest  then  in  arrear  amounting  to  £96,  which,  in  my  opinion,  as  I  expressed  at  the 
time  of  the  hearing,  makes  it  impossible  for  the  account  against  her  estate  to  be 
taken  with  annual  rests.  There  will  be  the  common  account  against  a  mortgagee  in 
possession  and  nothing  more. 
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[441]    Habvxt  v.  Habvby.    Moff  28,  1863. 

[See  Burbidge  v.  Burbidge,  1867,  37  L.  J.  Ch.  48.] 

A  farmer  bequeathed  "  the  whole  of  the  coDSumable  and  other  provisionB,  farming 
stock  and  effects,  farming  implements,  growing  crops  and  tenant  right "  in  or  upon 
his  dwelling-house  and  term  at  his  death  to  trustees,  to  carry  on  the  farm  "  until 
the  6th  of  April  next  subsequent  to  or  following  the  time  of  his  decease,"  and  after 
that  day,  to  transfer  "  the  consumable  and  other  provisions,  farming  stock  and 
effects,"  &o.,  then  upon  his  house  and  farm  to  his  son.  He  declared  that  his  trustees 
were  not  to  sell  the  "  farmins  stock  and  effects  "  except  in  the  ordinary  course  of 
management  of  the  farm,  and  that  the  money  produced  thereby  should  fall  into 
his  residue.  The  testator  died  about  four  o'clock  on  the  5th  April,  at  which  time 
there  was  on  the  farm,  besides  the  ordinary  farming  stock,  a  large  quantity  of  com 
and  wool  of  the  last  year's  produce,  and  an  excess  of  fat  sheep  and  stock  of  the 
value  of  JC3314.     Held,  that  these  passed  to  the  son. 

The  testator  was  tenant  from  year  to  year  of  the  farm  mentioned  in  his  will.  The 
tenancy  commenced  on  the  6th  of  April  in  the  first  year  of  the  tenancy,  and  it  was 
liable  to  be  determined  on  the  6th  of  April  in  each  year,  subject  to  due  notice  being 
given. 

By  his  will,  dated  in  1861,  the  testator  bequeathed  as  follows : — 
"I  bequeath  the  right  of  occupation  of  and  all  my  interest  in  my  farm  at  Braunce- 
well  and  Dunsby,  now  held  by  me  under  the  Marquis  of  Bristol,  to  my  son  Thomas 
Harvey.  And  I  declare  that  such  right  of  occupation  of  and  interest  in  the  said  farm 
shall  commence  as  and  from  the  6th  day  of  April  next  subsequent  to  or  following  the 
time  of  my  decease.  I  bequeath  my  household  furniture  and  effects,  and  the  whole 
of  the  consumable  and  other  provisions,  farming  stock  and  effects,  farming  implements, 
growing  crops  and  tenant  right  which  shall  be  in  and  upon  my  dwelling-house  and 
urm  at  Brauncewell  and  Dunsby  aforesaid  at  the  time  of  my  death  to  John  Harvey, 
Kcbard  Sutton  Harvey  and  Qeorge  Mortoni  [his  executors],  upon  trust  to  carry  on 
my  farming  and  grazing  business,  and,  for  that  purpose,  to  continue  tenants  of  the 
said  farm  at  Brauncewell  and  Dunsby,  and  employ  my  live  and  dead  agricultural 
atock  and  such  part  of  my  personal  estate  [442^  as  they  shall  think  fit,  until  the  6th 
day  of  April  next  subsequent  to  or  following  the  time  of  my  decease ;  and  upon  further 
trust,  immediately  after  the  said  6th  day  of  April  next  subsequent  to  or  following  the 
time  of  my  decease,  to  transfer  the  household  furniture  and  effects,  consumable  and 
other  provisions,  farming  stock  and  effects,  farming  implements,  growing  crops  and 
tenant  right,  which  shaU  be  then  in  and  upon  the  said  dwelling-house  and  farm  at 
BrauneeweU  and  Dunsby  aforesaid,  to  my  son  Thomas  Harvey  for  his  own  absolute 
benefit 

"I  declare  that  the  trustees  or  trustee,  for  the  time  being  of  my  will,  shall  not 
sell  and  dispose  of  or  otherwise  convert  into  money  the  live  and  dead  farming  stock 
and  effects,  which  shaU  be  in  and  upon  the  said  farm  at  Brauncewell  and  Dunsby  now 
occnpied  by  me,  except  nevertheless  such  part  or  parts  thereof  as  it  may  be  usual  or 
desirable,  from  time  to  time,  to  sell  or  dispose  of  in  the  ordinary  course  of  manage- 
ment of  my  farming  and  grazing  business.  And  I  declare  that  the  money  to  be 
produced  from  such  sale  or  sales  shall  go  along  with  and  be  considered  as  forming  a 
port  of  my  residuary  personal  estate.  I  direct  that  a  valuation  of  the  household 
furniture  and  effects,  consumable  and  other  provisions,  farming  stock  and  effects,  farming 
implements,  growing  crops  and  tenant  right  hereinbefore  directed  to  be  transferred 
to  my  son  Thomas  Harvey  as  aforesaid  shall,  on  the  same  being  so  transferred  to  him, 
be  made." 

The  testator  then  proceeded  to  state  that  if  the  amount  of  the  valuation  should  be 
less  than  J&6000  then  he  bequeathed  to  his  son  Thomas  Harvey,  in  addition,  such  a 
sum  of  money  as,  with  the  said  valuation,  would  make  £6000; 

The  testator  died  about  four  o'clock  in  the  afternoon  [443]  of  the  5th  of  April 
1862.    At  the  time  of  his  death,  there  remained  upon  the  farm,  besides  the  growing 
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crops  and  the  ordinary  farming  stock,  about  264  quarters  of  wheat  and  thirty  quarters 
of  barley,  the  produce  of  the  preceding  year  and  then  unthrashed,  about  471  tods  of 
wool ;  and,  besides  such  sheep,  horses  and  beasts  as  it  was  then  usual  to  keep  in  the 
ordinary  course  of  management  of  the  farm,  there  were  338  fat  sheep,  two  cart-horses 
and  a  mare  and  twenty-six  beasts,  which  were  in  excess  of  the  live  stock  which  the 
farm  could,  at  the  testator's  death,  profitably  carry,  and  which  were  then,  in  the 
ordinary  course  of  management  thereof,  properly  for  sale  and  not  for  use  upon  the 
farm.  Sixty-two  of  the  fat  sheep  had  been  clipped  and  ordered  to  market  by  the 
testator  before  his  death,  and  the  testator  having  died  very  suddenly,  such  lot  was 
accordingly  taken  away  by  the  salesman  on  the  7th  April  1863.  The  value  of  all 
these  amounted  together  to  £3314. 

The  Plaintiff  Thomas  Harvey  took  possession  of  the  farm  on  the  6th  of  April 
1862,  and  the  question  was,  whether  this  stock  of  unthrashed  com  and  the  wool  and 
fat  sheep,  &c.,  belonged  to  the  Plaintiff  Thomas  Harvey,  as  part  of  the  property 
directed  to  be  transferred  to  him  on  the  6th  day  of  April  1862,  or  was  to  be  considered 
as  part  of  the  general  personal  estate  of  the  testator. 

Mr.  BaggaUay  and  Mr.  Bristowe,  for  the  Plaintiff  Thomas  Harvey,  cited  Vaiietf  v. 
Reynolds  (5  Russ.  12) ;  Steward  v.  Cotton  (5  Russ.  17,  n.) ;  Brooksbank  v.  IFentwcrth  (3 
Atk.  63). 

Mr.  Hobhouse  and  Mr.  Bathurst,  amtrh,  cited  CoU  v.  Fitzgerald  (3  Buss.  301). 

[444]  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  testator  never 
anticipated  that  his  death  would  occur  on  such  an  inopportune  moment  as  to  leave  to 
his  trustees  about  nine  hours  only  for  the  performance  of  the  trusts  which  they  had 
to  perform  previous  to  the  6th  of  April. 

The  testator  directs  his  farm  to  be  carried  on  "  until  the  6th  day  of  April  next 
subsequent  to  or  following  the  time  of  his  death,"  he  must,  as  in  ordinary  parlance, 
be  taken  to  mean  that  particular  day  which  first  happened  after  his  decease.  He  died 
about  four  o'clock  on  the  6th  of  April,  and  it  was  obviously  impossible  for  the  trustees 
to  perform  the  trust  in  the  intervening  time. 

The  important  question  arises  on  the  direction  to  transfer  to  the  Plaintiff  on  the 
6th  of  April  "  the  household  furniture  and  effects,  consumable  and  other  provisions, 
farming  stock  and  effects,  farming  implements,  growing  crops  and  tenant  right "  in 
and  upon  his  dwelling-house  and  farm.  This  is  clumsily  expressed,  for  his  tenant 
right  could  not  be  "  in  and  upon  the  dwelling-house  and  farm."  It  is  to  be  observed 
that  the  words  "  farming  stock  and  effects  are  used  in  two  other  places.  He  at 
first  gives  his  "  farming  stock  and  effects,"  &c.,  to  his  trustees  to  carry  on  his  business. 
He,  in  a  subsequent  part,  declares  that  they  are  not  to  sell  "  the  farming  stock  and 
effects,"  except  as  may  be  usual  or  desirable  in  the  ordinary  course  of  management 
of  his  farm.  Is  it  possible  to  say  these  words  "  farming  stock  and  effecto  upon  the 
farm  "  do  not  carry  the  corn,  wool  and  sheep  ready  for  sale  to  the  trustees.  The 
clear  intention  of  the  testator  was  that  they  should  pass  to  his  executors,  and  if 
proper  be  sold  [4461  by  them.  If  the  testator  had  died  a  month  sooner,  they  would 
clearly  have  taken  these  articles  under  the  previous  bequest  to  them,  and  on  the  6tb 
of  April  they  would  have  left  on  the  farm  only  such  portions  of  them  as  were  proper 
and  necessary  to  carry  on  the  farming  business. 

The  rule  is  distinct,  that  unless  there  is  some  very  strong  indication  to  the 
contrary,  on  the  face  of  the  will,  the  same  words  must  mean  the  same  thing  in  every 
part  of  the  same  will  in  which  they  are  used.  If,  therefore,  these  words  would  carry 
the  com,  the  wool,  the  fat  sheep  and  the  beasts  to  the  trustees,  how  can  I  say  that, 
in  the  direction  to  the  trustees  to  transfer  the  same  things  to  Thomas  Harvey,  they 
mean  something  more  limited  and  restricted  'i  This  is  a  construction  which  this  Court 
cannot  admit.  If  the  words  are  to  be  restricted  in  the  manner  the  Defendant  insists, 
then  the  same  restricted  meaning  must  be  given  them  in  the  next  sentence,  and  none 
of  these  are  to  be  sold  by  the  trustees.  It  is  possible  that  the  wool  would  not  be 
included  in  the  words  "  live  or  dead  farming  stock,"  but  I  have  no  doubt  it  comes 
under  the  words  "effects." 

I  have  no  doubt  that  the  singular  and  unforeseen  period  of  the  death  of  the  testator 
has  defeated  what  he  expected  would  be  the  result  of  his  will;  but  I  think  the 
Plaintiff  is  entitled  to  the  corn,  wool,  sheep  and  beasts. 
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[446]    Pkick  v.  Salusbury.    Dee.  12,  15,  1862  j  Jm.  13,  1863. 

[S.  C.  on  appeal,  32  L.  J.  Ch.  441 ;  8  L.  T.  810 ;  9  Jur.  (N.  S.)  838 ; 
and  in  House  of  Lords,  14  L.  T.  110.] 

Practice  as  to  permitting  a  bill  to  be  amended  after  replication. 

Specific  performance  of  a  contract  partly  by  parol,  though  possession  had  been 
given  and  rent  paid,  refused,  on  the  ground  that  it  would  be  violating  two  rules 
regulating  the  exercise  of  the  jurisdiction  in  specific  performance ;  first,  that  a 
written  agreement  cannot  be  varied  by  parol ;  and  secondly,  that  when  a  parol 
agreement  is  sought  to  be  enforced,  on  the  ground  of  part  performance,  it  must  be 
shewn,  plainly  and  distinctly,  what  the  terms  of  the  agreement  are,  and  that  the 
acts  of  part  performance  done  are  referable  to  that  agreement  alone. 

Possession  given  and  payment  of  rent  under  one  agreement  cannot  be  considered  as  a 
part  performance  of  that  agreement  as  substantially  varied  subsequently. 

A  written  and  signed  agreement  for  a  lease  from  the  Defendant  to  the  Plaintiff  was 
entered  into  in  June,  and  possession  was  given  and  rent  paid.  Afterwards,  it  was 
discovered  that  there  were  errors  as  to  the  nature  of  the  tenures  and  rentals  of  the 
^perty,  and  in  December  a  fresh  written  and  signed  agreement  was  entered  into. 
This  was  afterwards  again  varied  by  parol.  A  bill  by  the  tenant  for  specific 
performance  of  the  varied  agreement  was  dismissed  by  the  Master  of  the  Bolls,  and 
on  appeal,  the  Lords  Justices  disagreeing,  the  decree  was  affirmed. 

This  was  a  bill  for  specific  performance,  under  the  foUowing  circumstances : — 
The  Defendant,  Sir  Charles  J.  Salusbury,  was,  in  1859,  possessed  of  considerable 
property,  consisting  of  between  twenty  and  thirty  different  holdings,  besides  many 
cottages  and  some  chief  rents,  in  the  parishes  of  Bishton,  Llanmartin,  Llandevaud 
and  Llandewi,  all  in  the  county  of  Monmouth.  Much  of  this  was  held  under  the 
IHocese  of  Llandaff,  partly  on  leases  for  years,  which  would  expire  in  1866,  and  partly 
on  leases  for  lives,  and  the  rest  of  the  land  was  freehold  held  by  the  Defendant  in  fee- 
simple.  There  had  been,  before  1859  and  in  the  early  part  of  that  year,  much 
negotiation  and  talk  between  the  Defendant  and  Plaintiff  respecting  these  lands,  and 
a  proposal  was  made  to  the  Plaintiff  by  the  Defendant,  more  than  once,  to  take  them 
all  at  a  fixed  rent  to  be  paid  in  advance.  Ultimately,  in  June  1859,  an  agreement 
was  come  to,  which  was  as  follows  : — 

"  Be  it  remembered  that  Sir  Charles  John  Salusbury,  Baronet,  hereby  agrees  to 
let,  and  William  Price,  yeoman,  to  take,  all  and  every  the  leasehold  farms,  farm- 
houses, lands,  hereditaments  and  premises  held  by  [447]  him,  the  said  Sir  Charles 
John  Salusbury,  under  the  Lord  Bishop  of  the  Diocese  of  Llandaff,  situate  in  the 
respective  parishes  of  Bishton,  Llanmartin,  Llandevaud  and  Llandewi,  in  the  county 
of  Monmouth,  and  the  rights,  easements  and  appurtenances  therewith  held,  used  or 
enjoyed,  for  and  during  all  the  rest,  residue  and  remainders  now  to  come  and 
unexpired  of  and  in  the  several  term  and  terms  of  years  in  the  same  several  and 
respective  premises,  from  the  25th  day  of  December,  now  next  ensuing,  at  the  yearly 
rent  of  JC739,  19s.  9d.,  clear  of  all  existing  and  future  taxes,  rates  and  outgoings 
(except  property  tax),  and  to  be  payable  by  yearly  payments  on  the  28th  day  of 
December  in  every  year.  William  Price  to  pay  to  Sir  Charles  John  Salusburv  one 
whole  year's  rent,  in  advance,  on  the  25th  day  of  December  next,  for  which  Sir 
Charles  John  Salusbury  agrees  to  allow  him  interest  thereon  at  the  rate  of  £5  per 
cent  per  annum.  And  William  Price  is  to  be  entitled  to  the  full  benefit  and 
advantage  of  him  Sir  Charles  John  Salusbury  of  and  in  all  and  every  the  leases  of 
the  said  premises  so  granted  to  Sir  Charles  John  Salusbury  by  the  Lord  Bishop  of  the 
Diocese  of  Llandaff  as  aforesaid.  And  Sir  Charles  John  »ilusbury  hereby  further 
agrees  to  execute  proper  assignments  of  such  leases  to  him,  William  Price,  when 
reqoired  so  to  do.  Provided  that  if  William  Price  shall  fail  to  pay  to  Sir  Charles 
Jonn  SalusbaiT  the  said  whole  year's  rent  in  advance,  as  aforesaid,  the  assignment  of 
the  premises  shall  be  forfeited.  As  witness  the  hands  of  the  said  parties  this  23d  day 
ct  June  1859." 
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The  amount  of  £739,  198.  9<1.  was  arrived  at  by  referring  to  a  list  of  the  tenants' 
names,  with  the  sums  they  paid  set  opposite  to  their  names,  amounting  in  the  whole 
to  £639,  19s.  9d.,  with  an  addition  of  £100  per  annum.  Immediately  after  the 
agreement  had  been  [448]  executed,  the  Defendant  signed  printed  notices  on  the 
tenants  to  quit  on  the  25th  December  1859,  and  then  he  gave  them  to  the  Plaintiff' 
to  deliver  to  the  tenants,  which  he  accordingly  did.  In  this  way,  notices  to  quit 
were  signed  by  the  Defendant  and  delivered  to  all  the  tenants  under  him,  except  to 
the  Plaintiff  himself.  On  serving  the  notices,  the  Plaintiff  discovered,  from  the 
inquiries  he  made  from  the  tenants,  that  the  list  above  referred  to  was  imperfect.  In 
one  case,  the  sum  set  against  the  name  was  £16  instead  of  £53,  as  it  ought  to  have 
been,  and  in  three  other  cases  the  figures  were  not  inserted  at  all,  but  olanks  were 
left  in  the  list  opposite  their  names,  which  ought  to  have  been  filled  with  the  sums  of 
£5,  £25,  and  £4;  these  added  to  the  £37,  the  deficiency  already  mentioned, 
amounted  altogether  to  £71,  which,  if  added  to  the  £639,  198.  9d.,  would  make  the 
total  rental  received  by  the  Defendant  amount  to  the  sum  of  £710,  198.  9d. 

The  Plaintiff  said  that  this  error  being  discovered  early  in  December  1859,  he 
went  through  the  list  with  the  Defendant,  and  made  up  the  amount  of  the  rent 
previously  paid  to  be  the  sum  of  £710, 198.  9d.  already  mentioned,  to  which  the  £100 
agreed  upon  as  the  addition  to  be  paid  by  the  Plaintiff,  being  added,  made  up  the 
£810,  19s.  9d.,  which  sum  was  paid  by  the  Plaintiff  to  the  Defendant,  who  gave  him 
a  receipt  for  that  amount  on  the  9th  of  December  1859,  as  follows  :  — 

"December  9th,  1859. — Received  of  Mr.  Price  his  rent,  in  advance,  for  the  year 
1860,  of  the  leasehold  property  in  different  parishes. 

"  £810,  19s.  9d.  Charles  Salusbury." 

By  his  inquiries  from  the  tenants,  the  Plaintiff  also  discovered,  between  June  and 
December,  that  a  portion  [4^]  of  their  holdings  were  held  by  the  Defendant  for 
lives,  under  the  See  of  Llandaff,  and  also  that  of  a  portion  of  the  land  in  the  parish  of 
Biston,  held  by  some  of  them  at  a  rental  of  about  £17,  the  Defendant  was  seised  in 
fee-simple.  He  also  discovered  that  the  boundaries  were  confused  and  difficult  to  be 
distinguished.  Having  ascertained  these  facts,  the  Plaintiff,  on  the  26th  December, 
called  on  the  Defendant,  and  obtained  from  him  his  consent  to  sign  a  memorandum 
modifying  the  first  agreement.  Accordingly,  the  Plaintiff  went  away,  caused  such 
memorandum  to  be  prepared,  and  brought  it  back  to  the  Defendant  who  signed  it. 
This  second  document  was  in  these  words : — 

"  26  December  1859. — This  is  to  certify  that  the  lifehold  property  in  the  different 
parishes,  and  the  freehold  property  in  the  parish  of  Bishton,  belonging  to  me  is  to  be 
held  by  William  Price,  at  the  same  rent,  per  acre  per  year,  in  proportion  of  the 

{>resent  rental  of  the  whole,  after  the  term  of  years  lease  is  expired  until  the  longest 
iver  that  is  in  the  life  lease  is  expired." 

On  the  same  day  the  Defendant  signed  an  authority  for  the  Plaintiff  to  take 
possession,  which  he  did,  except  as  regarded  two  or  three  small  holdings. 

But  these  two  papers  and  the  revised  list  of  the  tenants  and  the  amount  opposite 
their  names  did  not  constitute  the  agreement  sought  to  be  enforced ;  for  the  second 
list,  containing  the  tenants'  names  and  the  rents  paid  by  them,  was  also  inaccurate. 
The  Plaintiff  said  that,  by  mistake,  it  did  not  include  two  rents  of  £11  and  £10,  168. 
for  two  pieces  of  land,  containing  together  a  little  more  than  twenty  acres,  held  by 
the  Plaintiff  himself,  at  separate  rents  from  his  farm,  of  which  the  Defendant  was 
seised  in  fee,  and  which  were  [460]  situated  at  Bishton.  The  Plaintiff  alleged  that 
on  the  26th  of  December  1859  the  Defendant  agreed  that  the  Plaintiff  should  have 
a  lease  of  these  two  pieces  of  freehold,  at  the  same  rent  per  acre  as  the  average  rent 
per  acre  agreed  to  be  paid  for  the  lands  for  which  the  rent  of  £810,  19s.  9d.  had  been 
agreed  to  be  paid ;  but  this  was  not  specified  in  the  memorandum  of  the  26th 
December  1859.  The  Plaintiff,  however,  stated  and  gave  evidence,  to  the  effect,  that 
they  were  intended  to  be  so  included  by  the  words  of  the  second  memorandum. 

The  bill  in  the  penultimate  paragraph  stated  the  result  of  the  agreement  in  these 
terms: — 

"34.  The  final  agreement  made  between  the  Plaintiff  and  the  Defendant,  as 
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hereinbefore  appears,  is  to  the  effect  that  the  Defendant  should  assign  to  Plaintiff  all 
the  Defendant  s  estate  and  interest  in  the  said  lands  and  hereditaments  now  holden 
by  the  Defendant  of  the  Bishop  of  Llandaff  for  lives  and  for  years,  and  also  to  grant 
to  the  Plaintiff  a  lease  of  the  said  freehold  lands  in  Bishton,  belonging  to  the 
Defendant  in  fee,  for  the  lives  of  the  said  Edward  Banks,  Caroline  Alston  and  Mary 
Phillipe,  and  the  longest  liver  of  them.  The  rent  for  the  whole  property  taken  by 
the  Puontiff  to  be  £810,  19s.  9d.  per  annum,  and  an  added  sum  of  £11  or  thereabouts 
for  the  saidfreAdd  lands  in  Bishton,  which  were  to  he  taken  at  an  acreage  rent  as  aforesaid, 
free  from  all  deductions,  except  in  respect  of  property  tax,  during  the  residue  of  the 
said  term  of  twenty-one  years,  and  an  apportioned  part  of  such  rent  to  be  paid  for 
the  said  lifehold  and  freehold  lands  after  the  expiration  of  the  said  term  of  twenty- 
one  years,  such  apportioned  rent  being  calculated  at  the  same  average  rent  per  acre 
as  the  Plaintiff  is  to  pay  for  the  whole  of  the  said  land,  during  the  whole  of  the 
residue  of  the  term  of  twenty-one  years,  as  aforesaid.  The  Defendant  appears  [461] 
to  dispute  the  facts  of  some  parts  of  the  Defendant's  freehold  lands  being  included  in 
the  said  lease,  and  if  it  shall  appear  that  the  Defendant  has  any  freehold  lands  not  so 
included  therein,  the  Plaintiff,  of  course,  does  not  claim  them." 

This  paragraph,  as  originally  framed,  did  not  state  the  agreement  in  the  form  in 
which  it  at  present  appeared,  either  in  the  original  bill,  or  indeed  in  the  bill  as  it 
stood  after  it  had  been  once  amended.  It  was  not  until  after  the  bill  had  been  a 
second  time  amended  that  it  assumed  its  present  shape.  This  second  amendment 
introduced  the  passage  in  italics,  and  it  took  place  under  peculiar  circumstances.  It 
had  been  permitted  by  the  Court,  after  replication  filed,  while  the  evidence  on  which 
each  side  intended  to  rely  was  known  to  that  side,  but  was  unknown  to  the  other 
side.  It  had  been  permitted,  notwithstanding  the  earnest  opposition  of  the 
Defendant,  who  contended  that,  in  fact,  the  proposed  amendments  would  introduce  a 
new  case. 

Another  difficulty,  as  pointed  out  by  the  Court,  was  that  if  the  memorandum  of 
December  1859  had  the  effect  attributed  to  it  by  the  Plaintiff  in  his  evidence,  it  must 
include  the  whole  of  the  Defendant's  lifehold  property  in  the  different  parishes, 
sod  the  whole  of  his  freehold  property  in  the  parish  of  Bishton  belonging  to  the 
Defendant.  But  the  Plaintiff  shewed  that  he  held  a  piece  of  wood  of  the  Defendant 
which  was  not  intended  to  be  included,  and  it  also  appeared  that  there  were  some 
smaller  portions  of  freehold  land  in  Bishton  belonging  to  the  Defendant  which  were 
not  included  in  the  aereement  sought  to  be  enforced  by  this  bill. 

The  passage  in  the  Plaintiff's  bill  relating  to  this  [462]  matter,  and  which  was 
introduced  upon  the  last  amendment,  was  as  follows : — 

"  The  rents  contained  in  the  said  list  are  correct,  except  that  the  rent  paid  by  the 
Plaintiff  by  mistake,  did  not  include  two  rents  of  £11  and  £10,  16s.  for  two  pieces 
of  land,  one  called  Jones's  Meadow,  containing  7a.  2r.  17p.,  or  thereabouts,  and  the 
other  a  piece  of  common  land  containing  12a.  3r.  12p.,  or  thereabouts,  which  were 
held  by  the  Plaintiff  of  the  Defendant  at  separate  rents  from  his  farm.  Both  these 
pieces  of  land  are  in  the  parish  of  Bishton,  and  are  held  by  the  Defendant  in  fee- 
ample.  The  Plaintiff  also  held  a  piece  of  wood  from  the  Defendant  at  ,£2  a  year ; 
the  piece  of  wood  is  in  the  parish  of  Llanwern,  but  was  not  included  in  the  agree- 
ment, the  subject  of  this  suit." 

lite  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff. 

Mr.  Boggallay  and  Mr.  Whitbread,  for  the  Defendant 

The  Marquis  of  Toumshend  v.  Stangroom  (6  Yes.  328) ;  WooUam  v.  Heam  (7  Yes. 
24) ;  Chwes  v.  Higginson  (1  Yes.  &  B.  624) ;  Sutherland  v.  Briggs  (1  Hare,  26);  Mmdy 
V.  JMffe  (5  MvL  &  Cr.  167) ;  RidgvMy  v.  Wha/rUm  (6  H.  of  L.  Cas.  238) ;  29  Car.  2, 
c  3,  were  cited. 

Mr.  Selwyn,  in  reply. 

J 463]  Jan.  13.  Thx  MASTER  OF  thb  Rolls  [Sir  John  Eomillv].  This  is  a  bill 
for  the  specific  performance  of  an  agreement,  whereby  the  Defendant  agreed  to 
let  to  the  Plaintiff  certain  lands  on  certain  terms  and  conditions ;  the  agreement  is  a 
psrol  one,  and  the  Plaintiff  seeks  the  specific  performance  of  it,  on  the  ground  of  part 
performaaoe.    The  first  duty  of  the  Plaintiff  is  to  establish  what  the  terms  of  the 
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agreement  were.  They  do  not  appear  iu  any  one  or  more  written  documents ;  bat 
it  is  alleged  to  be  a  parol  agreement,  evidenced  partly  by  two  documents  in  writing 
and  partly  by  parol  evidence,  and  which  agreement  has  been  part  performed  by 
letting  the  Plaintiff  into  possession  of  the  property  demised,  and  by  accepting  rent 
from  him  on  the  terms  and  according  to  the  conditions  of  the  agreement.  This  parol 
agreement,  depending  on  two  documents,  the  deficiencies  in  which  are  to  be  supplied 
by  parol  testimony,  has  been  found  so  embarrassing  to  the  pleader  that  he  has 
thought  it  desirable  to  set  forth,  in  the  nature  of  a  summing  up  of  his  preTioos 
allegations  in  the  bill,  what  the  agreement  is  which  the  Plaintiff  seeks  to  enforce. 
He  has  done  this  in  the  penultimate  paragraph  of  this  bill.  [His  Honor  stated  it  (see 
ante,  p.  450).  He  then  stated  the  circumstances  under  which  the  amendment,  ahw 
replication,  had  been  permitted.] 

I  find  it  so  difficult,  without  hearing  the  cause,  duly  to  appreciate  the  result  and 
effect  of  such  and  similar  applications,  whether  they  be  to  amend  or  to  add  fresh 
evidence,  that  I  frequently  grant  such  applications,  reserving  to  myself,  at  the  hearing 
the  consideration  of  the  circumstances  under  which  the  application  was  made,  and 
how  it  may  bear  upon  the  opposite  party  at  the  hearing,  and  tnen  to  consider  whether, 
if  I  had  been,  at  the  time  when  it  was  made,  in  possession  of  all  the  cir-[4M}-cum- 
stances  which  the  hearing  of  the  cause  discloses,  I  should  have  thought  it  right  to 
grant  such  application,  not^  in  any  case,  for  the  purpose  of  treating  the  Plaintiff's  bill 
as  if  such  amendment  had  not  been  made,  but  for  the  purpose  of  considering,  when 
the  whole  case  is  before  me,  whether  the  amendment  has  been  introduced,  not  in 
order  to  correct  some  accidental  slip,  but  for  the  purpose  of  fitting  and  adjusting 
the  Plaintiffs  case  to  evidence  subsequently  obtained,  and  which,  if  the  Plaintiff's  case 
be  correct,  ought  to  have  been  within  his  knowledge  when  he  filed  his  bill. 

This  appears  to  me  a  somewhat  striking  instance  of  the  necessity  of  making  this 
reservation,  for  the  amendment,  made  in  consequence  of  the  order  so  obtained,  adds  a 
fresh  term  to  the  agreement,  which  had  not  been  previously  stated  in  the  biU,  but 
which  was  required,  for  the  purpose  of  making  the  evidence  and  the  peculiar  situation 
of  the  property  of  which  possession  had  been  delivered  to  the  Plaintiff  consistent  with 
the  terms  of  the  alleged  agreement.  This  is  more  worthy  of  observation,  because  it 
must  be  admitted  to  oe  a  circumstance  extremely  unusual,  that  a  Plaintiff,  who  comes 
to  enforce  the  specific  performance  of  an  agreement,  should  not  be  able  accurately  to 
state,  in  his  instructions  for  the  original  bill  first  filed,  exactly  what  that  agreement 
is,  in  all  its  details,  the  specific  performance  of  which  he  seeks  to  enforce. 

It  is  obvious,  looking  at  this  bill  and  the  various  amendments  added  to  it,  that 
the  pleader,  who  prepared  it,  must  have  felt  extremely  embarrassed  as  to  the  mode  in 
which  he  should  state  the  agreement,  so  as  to  make  it  consistent  with  all  the  various 
ramifications  of  evidence,  depending  partly  on  written  documents  and  partly  on  oral 
testimony,  and  complicated  with  the  peculiar  nature  of  [456]  the  property,  consisting 
of  leasehold,  lifehold  and  fee-simple  all  intermingled  with  each  other.  This  uncer- 
tainty is  unfavorable  to  the  Plaintiff's  case,  which  requires  that  there  should  be  no 
doubt  or  uncertainty  about  the  tei-ms  of  the  agreement  which  he  seeks  to  enforce, 
which  ought  to  be  distinct  in  his  mind  and  memory  when  he  gives  his  instructions, 
and  which  he  is  not  at  liberty  afterwards  to  modify  and  qualify,  to  suit  the  arising 
difficulties  of  the  case.  I  felt  this  very  strongly  at  the  close  of  the  opening  and  the 
reading  of  the  written  evidence  in  support  of  the  Plaintiff's  case. 

At  the  same  time,  I  am  bound  to  state,  on  the  other  side,  that  the  viva  voce  testi- 
mony of  the  Plaintiff,  who  has  been  cross-examined  in  C!ourt  by  the  Defendant, 
has  gone  a  great  way  to  remove  the  difficulties  from  his  case,  and  to  supply  deficiencies 
in  it,  which  were,  as  I  thought,  previously  existing  and  all  but  insuperable.  He  has 
convinced  me  that  a  definite  agreement  was  originally  entered  into  between  the 
Plaintiff  and  Defendant,  and  modified  and  added  to  by  a  further  agreement  come  to 
between  the  same  parties. 

To  explain  my  decision  I  must  refer  to  the  outlines  of  the  facts  established  in  this 
case.  [His  Honor  stated  the  first  agreement  and  the  subsequent  discovery  of  the 
inaccuracies.] 

If  the  Plaintiff  had  come  for  the  specific  performance  of  the  agreement  of  the  23d 
of  June  1859,  simply,  or  even  with  the  variation  produced  by  the  altered  list,  as  the 
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eonsidention  of  whioh  tbe  receipt  of  the  9th  of  December  1859  was  given,  it  would 
hBTB  been  very  di£Scult  for  the  Defendant  to  have  resisted  his  demand ;  bat  much 
more  took  place  before  the  terms  of  the  agreement,  as  the  Plaintiff  seeks  to  enforce 
it^  were  settled.  [466]  The  imperfection  of  the  statement  of  the  amount  of  rent  paid 
by  the  Defendant  s  tenants  was  not  the  only  thing  discovered  in  the  interval  between 
June  and  December  by  the  Plaintiff.  [His  Honor  stated  the  other  errors  in  the 
second  document  of  the  26th  of  December  1859.     See  ante,  p.  449.] 

If  these  two  papers,  together  with  the  revised  list  of  the  tenants  and  the  amount 
opposite  to  their  names,  had  constituted  the  agreement  sought  to  be  enforced,  or  had 
contained  all  the  terms  of  tbe  agreement,  stating  all  and  omitting  none,  although  the 
difficulty  in  the  way  of  the  Plaintiff  would  then  nave  been  considerable  (increasing  as 
it  does  every  step),  still,  even  then,  the  Defendant  might  have  found  it  di£5cult  to 
resist  a  decree  for  specific  performance.  But  these  documents,  so  modified,  neither 
constitute  the  whole  agreement,  nor  do  they  contain  all  the  terms  and  conditions  of 
the  agreement,  the  specific  performance  of  which  the  Plaintiff  seeks  to  enforce. 

The  second  list,  containing  the  tenants'  names  and  the  rents  paid  by  them,  was 
also  inaccurate.  The  Plaintiff  says  that,  by  mistake,  it  did  not  include  two  rents  of 
£11  and  XIO,  16s.  for  two  pieces  of  land  containing  together  a  little  more  than 
twenty  acres,  held  by  the  Plaintiff  himself  at  separate  rents  from  his  farm,  of  which 
the  Defendant  was  seised  in  fee,  and  which  were  situated  at  Bishton.  The  Plaintiff, 
however,  stated,  and  gave  evidence  to  the  effect,  that  they  were  intended  to  be 
included  by  the  words  of  the  second  memorandum.  The  Plaintiff  alleges  that,  on  the 
26th  of  December  1859,  the  Defendant  agreed  that  the  Plaintiff  should  have  a  lease  of 
these  two  pieces  of  freehold  at  the  same  rent  per  acre,  as  the  average  rent  per  acre  agreed 
to  be  paid  for  the  lands  for  which  the  rent  of  X810, 198.  9d.  had  been  [467]  agreed  to 
be  paid  ;  bat  this  was  not  specified  in  the  memorandum  of  the  26th  December  1859. 

However,  it  is  to  be  observed  that  this  allegation,  now  made  by  the  Plaintiff,  was  not 
made  as  his  original  bill,  and  even  after  it  had  been  corrected  by  his  first  amendments, 
the  allegation  respecting  it  was,  as  now  averred,  incomplete,  and  it  was  only  made 
perfect  by  the  second  amendment,  made  under  the  circumstances  already  mentioned. 
This  is  not,  as  in  some  cases  it  might  be  reasonably  considered  to  be,  a  mere  techni- 
cality arising  from  a  slip  of  the  pleader ;  it  is  obviously  substance,  and  the  whole  case 
sod  evidence  satisfy  me,  that  the  averment  of  agreement  has  been  necessarily  and 
unavoidably  altered,  to  meet  the  exigencies  of  the  case  as  they  arose  from  time  to  time. 

But  the  difficulty  does  not  cease  here.  Even  if  the  memorandum  of  December 
1859,  in  its  loose  and  general  way,  could  be  construed  to  have  the  effect  attributed  to 
it  by  the  Plaintiff  in  his  evidence,  then  the  meaning  of  this  memorandum  must 
be  to  inclade  the  whole  of  the  lifehold  property  in  the  different  parishes,  and  also  all 
the  freehold  property  in  the  parish  of  Bishton  belonging  to  the  Defendant.  But  this 
it  not  the  agreement,  the  specific  performance  of  wnicn  is  sought  by  this  suit ;  for 
the  Plaintiff  says,  that  besides  the  two  pieces  of  land  above  mentioned  (which  he 
asserts  to  have  been  included  in  the  agreement),  he  also  held  a  piece  of  wood  from 
tbe  Defendant  at  the  rent  of  £2  a  year,  in  the  parish  of  Llanwem,  which  is  not 
included  in  the  agreement,  and  which,  as  the  Plaintiff  insists,  was  not  intended  to  be 
included  in  it.  And,  besides  all  this,  it  further  appears  from  the  evidence,  that  there 
are  also  some  small  portions  of  freehold  lands  in  Bishton  belonging  to  the  Defendant 
vhich  are  not  included  in  the  agreement,  as  that  agreement  is  i4Bo]  alleged,  and  as  it 
is  sought  to  be  enforced  by  the  Plaintiff. 

It  is  obvioas,  from  this  statement,  that  the  whole  thing  is  too  vague  and  uncertain 
for  the  Court  to  be  able  to  satisfy  itself  that  it  can  ascertain  what  the  real  terms  of 
agreement  were,  which,  if  ever,  were  finally  settled  between  the  Plaintiff  and  the 
Defendant ;  whether  it  be  that  which  the  Plaintiff  originally  alleged,  or  that  which 
tbe  parol  evidence  of  the  Plaintiff  alone  now  supports.  The  pleader,  no  doubt,  has, 
a«  I  have  said,  ultimately,  after  a  second  amendment,  with  great  difficulty  stated  a 
parol  agreement  which,  though  not  that  originally  stated  by  the  Plaintiff,  and  which, 
though  not  that  proved  by  the  written  documents  which  are  given  in  evidence,  is 
attempted  to  be  supported  by  the  evidence  of  the  Plaintiff.  Singularly  enough  this 
evidence  is  given  by  the  Defendant ;  it  is  not  confirmed  by  anything  else,  and  it  is 
no*  relied  on,  on  behalf  of  the  Plaintiff,  in  order  to  make  the  agreement  alleged 
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consistent  with  the  delivery  of  possession  to  the  Plaintiff  of  the  vai-ious  pieces  of  land 
held  by  the  tenants  whose  names  were  written  in  the  lists  referred  to,  and  which 
possession  was  effected  by  the  notices  to  quit  given  to  the  Plaintiff  and  delivered  by 
him,  and  also,  at  the  same  time,  to  make  it  consistent  with  the  amount  of  rent  paid 
by  the  Plaintiff  and  received  by  the  Defendant. 

It  is  complicated  and  intricate,  and  leaving  out  of  consideration  altogether  the 
denial  of  the  Defendant,  I  have  endeavoured,  by  means  of  the  parol  evidence  of 
the  Plaintiff,  and  by  taking  the  other  statements  as  they  appear  in  the  list  of  tenants 
and  the  evidence,  to  trace  out  and  complete  the  agreement  as  the  Plaintiff  now 
alleges  it ;  but  even  then  I  have  been  unable  to  do  so,  unless  by  paring  off  from  one 
list,  and  adding  on  to  another  list^  and  all  this  without  any  security  for  its  [469] 
accuracy,  beyond  the  mere  unsupported  oath  of  the  Plaintiff,  and  all  this  in  the 
teeth  of  a  denial  by  the  Defendant  of  any  concluding  agreement  at  all.  In  fact, 
I  am  convinced  that  the  task  is  an  impracticable  one,  and  that  if  the  Court  were 
to  support  the  Plaintiff's  case,  as  he  now  states  it,  it  would  be  violating  several  of  the 
most  important  rules  which  regulate  Courts  of  Equity  in  the  exercise  of  its  jurisdic- 
tion in  specific  performance,  one  of  which  is,  that  if  this  is  to  be  considered  as  a 
written  agreement,  it  cannot  be  varied  by  parol ;  and  that  if  this  be  a  parol  agreement 
sought  to  be  enforced  in  this  Court  on  the  ground  of  part  performance,  it  must  be 
shewn,  plainly  and  distinctly,  what  the  terms  of  the  agreement  are  which  has  been 
part  performeid,'and  that  the  acts  of  part  performance  are  referable  to  that  agreement 
alone ;  which,  in  my  opinion,  has  not  been  done. 

My  impression  on  this  subject  was  so  strong  at  the  hearing  of  the  case,  that  I 
was  at  first  in  doubt  whether  I  ought  to  have  called  on  the  Defendant  to  be  heard  in 
answer  to  it ;  but,  as  the  Defendant  proposed  to  examine  the  Plaintiff,  I  thought  it 
desirable  to  hear  the  account  he  gave  of  the  matter,  and  his  evidence  given  in  Court 
went  so  far  to  support  his  case,  that  it  made  it  necessary  for  me  to  go  into  the 
matter  more  fully  and  minutely.  It  appears  that  he  is  unable  to  write,  beyond 
signing  his  name  and  setting  down  figures,  and  that  he  reads  imperfectly — only 
sufficiently  well  to  distinguish  whose  handwriting  it  is  if  it  be  familiar  to  him,  and 
also  to  read  figures.  He  is,  however,  a  very  acute  man,  and  gave  his  evidence  in  a 
way  which  went,  so  far  as  it  was  possible,  to  support  the  case  he  had  made  by  his 
bill ;  but  the  most  careful  attention  to  that  evidence  satisfies  me  that  the  agreement 
of  the  23d  June  1859  was  entered  into  without  any  knowledge  of  the  real  circum- 
stances [460]  connected  with  the  property  proposed  to  be  demised.  That  it  was  then 
found  impracticable  to  act  on  this  agreement,  and  that  afterwards,  although  some 
patching  of  the  original  agreement  was  resorted  to,  no  definite  and  concluded 
agreement  was  come  to,  suited  to  the  peculiar  nature  of  the  tenures  of  the  land 
demised  and  to  the  possession  given  in  respect  of  the  notices  signed  and  served  in 
June  1859. 

Even  if  such  an  agreement  could  be  spelt  out  of  the  proceedings  and  evidence  of 
the  parties,  I  am  still  of  opinion  that  there  was  no  part  performance  of  it.  The 
acts  constituting  the  part  performance  must  have  reference  to  the  agreement  sought 
to  be  enforced ;  but  the  possession  given,  in  this  case,  was  in  respect  of  the 
agreement  of  June  1859,  and  under  notices  then  signed  and  served,  not  in  respect 
of  a  subsequent  and  newly-altered  agreement.  The  evidence  of  the  Pluntiff  shews 
that  the  agreement  on  which  he  now  relies  could  not  have  been  entered  into  before 
the  26th  of  December  1859.  The  first  payment  of  rent  is  before  the  agreement  of 
June  1859  was  finally  moulded  into  the  form  the  Plaintiff  now  contends  for,  which 
was  not  till  the  26th  of  December,  and  after  that  the  rent  paid  is  ambiguous  and 
may  be  referable  as  much  to  one  as  the  other. 

The  evidence  of  the  Plaintiff  seems  to  me  to  amount  to  this  : — ^The  agreement,  as 
he  now  alleges  it,  is  what  would,  if  the  Plaintiff  and  Defendant  had  each,  in  Jane 
1859,  fully  understood  every  circumstance  connected  with  the  holding  and  positioo 
of  the  property  intended  to  be  demised,  have  been  agreed  upon  between  them, 
and  the  additions  and  alterations  made  by  the  Plaintiff  are  in  the  spirit  of  the 
agreement  and  for  the  purpose  of  giving  due  effect  to  it  and  to  the  possession  which 
was  delivered  to  the  Plaintiff  and  the  payment  made  by  him  [461]  in  pursuance  of 
it.     The  Plaintiff  was  certainly,  and  I  believe  the  Defendant  also  was,  in  June  1869, 
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ignorant  of  what  the  tenures  were  of  all  the  property,  and  how  they  were  inter- 
mingled. At  this  time  notices  were  signed  and  served,  in  order  that  possession 
might  be  given  of  the  whole  property,  leasehold,  lifehold,  and  freehold,  except  that 
held  by  we  Plaintiff.  This  is  inconsitrtient  with  the  agreement  then  in  force.  After 
this,  in  order  to  make  the  agreement  fit  with  the  possession  delivered,  first  one 
term  is  added,  then  another  change  is  made  or  attempted  by  the  Plaintiff  to  be 
made,  then  a  piece  is  omitted  or  attempted  to  be  omitted  by  the  Plaintiff,  as  the 
light  respecting  the  property  gradually  dawned  upon  his  mind,  and  was  by  him 
communicated  to  the  Defendant.  The  evidence,  however,  of  the  Plaintiff  shews  that 
(he  Defendant,  throughout  the  whole  matter,  knew  what  he  was  about ;  and  I  cannot, 
on  account  of  the  peculiar  and  qualified  self-stultifying  plea  of  the  Defondant,(l) 
concede  anything  to  him  or  his  case  which  would  not  belong  to  a  person  actively  and 
intelligently  managing  his  own  property. 

I  wink  that  the  Plaintiff's  bill  must  be  dismissed ;  but  having  regard  to  the 
drenmstances  of  the  case,  and  more  especially  to  the  evidence  given  by  the  Plaintiff 
RRi  voce,  to  the  effect,  that  the  first  and  repeated  solicitations  to  the  Plaintiff  to  take 
a  lease  of  the  property  proceeded  from  the  Defendant,  in  the  first  instance,  although 
the  whole  matter  was  never  finally  completed,  I  do  not  think  fit  to  give  any  costs. 

Note. — On  appeal,  the  Lords  Justices  disagreed,  and  this  decree  was  affirmed ; 
but  an  appeal  to  the  House  of  Lords  is  pending. 


[462]    HowAED  V.  GuNN.     May  29,  1863. 

Where  the  solicitor  of  a  company  writes  a  letter  apparently  on  behalf  of  the  company, 
he  has  no  such  property  in  it  as  to  entitle  him  to  prevent  its  publication,  although 
he  swears  that  it  was  written  in  his  private  capacity. 

In  January  1863  the  Plaintiff,  the  Defendant  and  others  were  concerned  in  getting 
np  a  company,  called  "  The  City  of  London  and  General  Fire  and  Life  Insurance 
Cinnpany,  Limited."  The  Plaintiff  Howard  acted  as  the  solicitor,  and  the  Defendant 
Onnn  as  the  manager. 

It  was  arrangra  by  the  Defendant,  as  the  acting  manager,  that  Mr.  Jamieson  of 
Aberdeen  should  have  1000  shares  allotted  to  him  and  his  friends.  But  the  Plaintiff, 
on  the  12th  of  February  1863,  sent  a  letter  to  Mr.  Jamieson,  by  which  he  appeared 
to  negotiate  a  new  arrangement,  and  it  was  in  the  following  terms : — 

"London,  12th  Feb.  1863. — My  dear  Sir, — Being  at  the  offices  of  the  company 
today,  I  saw  your  letters  to  Mr.  Gunn ;  and  in  reference  to  your  inquiry  as  to  how 
the  company  is  going  on,  I  am  happy  to  inform  you  that  a  large  number  of  applications 
bas  been  made,  and  that  the  directors  have  determined  to  allot  only  to  those  persons, 
whom  they  can  rely  upon  will  hold  the  shares  for  the  purposes  of  investment^  and  as 
I  have  no  doubt  your  friends  are  persons  of  that  class,  I  take  for  granted  you  will  not 
object  to  guarantee  for  them,  or  procure  for  them  a  guarantee,  not  to  part  with  any 
awe  that  may  be  allotted  to  them  for  a  period  of  three  months  from  the  day  of 
allotment,  and  for  that  purpose  I  enclose  you  a  form  of  letter,  which  you  will  be 
cood  enough  to  sign  (to  be  altered  by  you  if  you  guarantee  for  the  whole,  or  to  be 
Utt  intact  if  signed  by  the  parties),  and  I  shall  be  obliged  to  you  if  [463]  you  will 
forvard  the  same  to  me  by  the  return  of  post,  as  the  allotment  is  intended  to  be 
made  on  Monday  next.  Referring  to  the  recent  interview  between  yourself  and  Mr. 
Oann,  and  the  proposal  which  you  made,  at  the  time,  to  place  two  thousand  shares  or 
upwards,  I  need  scarcely  remind  you  that  you  have  not  performed  your  part  of  the 
bargain,  and  that  therefore  the  directors  are  relieved  from  making  any  allotment 
whatever  to  you  or  your  friends.  You  may,  however,  rest  assured  that  the  directors 
are  perfectly  ready  to  fulfil  their  part  of  the  undertaking  to  the  utmost,  provided  you 

(1)  This  referred  to  a  statement  of  the  Defendant  as  to  his  deficient  memory. 
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give  them  the  assarance  ahove  asked  for,  and  which  you  will,  of  ooune,  ranember 
you  have  expressed  at  all  times  your  readiness  to  do." 

On  the  following  day  Mr.  Jamieson  sent  •  copy  of  this  letter  to  the  Defendant^ 
with  a  letter,  saying  that  he  did  not  know  in  what  capacity  the  Plaintiff  had  written 
to  him,  but  that  "it  did  not  appear  to  be  official."  He  remonstrated  against  tite 
attempt  to  change  the  first  arrangement  with  him,  and  insisted  on  the  directors 
fulfilling  their  engi^ment. 

Disputes  and  differences  ensued ;  Jamieson  took  hostile  proceedings,  and  the 
directors  returned  the  deposits  and  wound  up  the  company.  Subsequently,  on  the 
27th  of  Mutsh  1863,  Howard  gave  to  Gunn  a  written  guarantee,  for  payment  of  £600 
for  a  year's  salary,  and  to  indemnify  him  against  all  costs,  <&c.,  in  consideration  of 
Gunn's  waiving  all  further  claims  against  the  company. 

Gunn  had  recently  written  and  published  a  pamphlet,  entitled  "Statement  relative 
to  the  Difficulties  of  '  The  City  of  London  and  General  Fire  and  Life  Insurance  [4M1 
Company,  Limited,'  addressed  to  the  Shareholders  by  A.  H.  Gunn,  late  Manager  on 
the  Company."  This  contained  a  copy  of  the  Plaintiff's  letter  of  the  12th  of  February 
1863,  and  of  the  guarantee  of  the  27th  of  March  1863. 

The  Plaintiff  filed  this  bill  in  May  1863,  to  restrain  the  publication  of  these  two 
documents.  lu  his  affidavit,  he  said  that  the  letter  in  question  had  been  written  by 
him  in  bis  private  capacity  and  not  as  solicitor  of  the  company,  and  that  he  had  never 
parted  with  his  property  therein.  That  the  pamphlet  contained  many  false  and 
garbled  statements  respecting  him  and  his  conduct. 

On  the  7th  of  May  the  Plaintiff  obtained  an  ex  parte  injunction,  restraining  the 
publishing  and  selling  of  the  letter  and  guarantee,  and  a  motion  was  now  made  to 
dissolve  the  injunction. 

The  Defendant  did  not  contradict  the  Phu'ntiff's  statement  that  the  letter  had 
been  written  in  his  private  capacity ;  but  he  said  it  was  unknown  to  him  whether  the 
Plaintiff  had  "  any  authority  or  instructions  "  to  write  it.  The  Defendant  also  said, 
that  his  conduct  and  character  having  been  impugned,  he  considered  that  he  ought 
and  that  he  was  legally  entitled  to  publish  the  pamphlet  and  documents  to  exculpate 
himself. 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  Defendant,  argued  that  these  letters 
were  written  by  the  Plaintiff  merely  as  the  agent  and  on  behalf  of  the  company,  and 
that  the  Plaintiff  had  no  property  in  them.  But  that  even  if  he  had,  stUl  the 
Defendant  had  a  right  to  publish  them  as  a  statement  to  the  shareholders  to  vindicate 
his  [466]  conduct  and  the  proceedings  of  the  company ;  Perdxal  v.  Phipps  (2  Yes. 
&  B.  19). 

Mr.  Baggallay  and  Mr.  Ince,  for  the  Plaintiff.  The  writer  of  letters  has  a  property 
therein  simuar  to  a  copyright,  and  no  one  is  entitled  to  publish  them  against  his  wishes 
or  without  his  consent ;  Pope  v.  Oarl  (2  Atk.  342) ;  Oee  v.  Pritehard  (2  Swan.  402). 
Here,  the  letters  were  written  by  the  Plaintiff  as  a  private  individual,  and  not  in  his 
capacity  of  solicitor  to  the  company. 

The  Mastbr  of  thk  Bolls  [Sir  John  Romilly].  I  am  of  opinion  that  this 
injunction  cannot  be  sustained.  I  aooede  to  the  views  of  the  Plaintiff,  that  a  person 
has  a  property  in  letters  written  by  him,  and  that  this  right  cannot  be  violated  by 
the  person  who  receives  them ;  but  this,  however,  is  subject  to  many  exceptions  and 
qualifications. 

If  the  agent  or  servant  of  a  company  write  a  letter  to  a  shareholder,  it  is  the 
property  of  the  company,  and  the  agent  or  servant  cannot  say  to  the  company,  "  You 
shall  not  produce  or  publish  that  letter."  Many  instances  may  be  adduced  to  shew 
that  a  letter  is  not  always  necessarily  the  property  of  the  person  who  wrote  it.  If 
the  solicitor  of  an  insurance  company  established  in  London,  by  the  direction  of  the 
directors,  wrote  a  letter  to  one  of  the  shareholders  in  the  country,  it  is  clear  that  such 
letter  is  not  the  property  of  the  solicitor,  and  that  he  cannot  say  that  the  company 
have  not  a  right  to  publish  it. 

[466]  Take  it  a  step  further  and  assume  that  the  solicitor  wrote  a  letter,  but  not 
by  the  direction  or  on  behalf  of  the  directors,  though  it  had  all  the  appearance  of 
being  written  on  their  behalf  of  and  by  their  direction.    Thus,  if  it  were  written  to  a 
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penoD  who  proposed  to  take  shares  in  the  company,  and  it  related  to  the  affairs  of  the 
company,  and  contained  authoritative  information  on  behalf  of  the  company,  in  answer 
to  an  application  for  shares,  and  the  person  who  receives  it  treats  it  as  such,  and  sends 
back  to  the  company  objecting  to  its  contents,  shall  the  solicitor  be  allowed  to 
complain  of  its  publication  and  to  insist  that  it  is  a  private  letter,  though  it  appears  to 
be  written  on  behalf  of  the  directors  1  The  answer  is,  if  that  be  so,  it  ought  not  to 
have  been  written. 

This  letter,  which  was  written  to  Jamieson,  who  had  applied  for  shares,  was 
apparently,  on  the  face  of  it,  written  on  behalf  of  the  directors,  and  its  contents 
clearly  shews  it.  It  is  not  marked  "  private  "  or  "  confidential ; "  it  was  written  to 
guide  the  directors  in  the  allotment  of  shares,  and  it  asks  that  Mr.  Jamieson  should 
give  the  directors  a  written  guarantee  not  to  part  with  the  shares  for  three 
months.  If  the  Plaintiff  did  not  intend  to  write  this  letter  on  behalf  of  the 
directors,  he  ought  to  have  said  distinctly,  "  This  communication  is  not  made  on 
behalf  of  the  directors,"  or  "  I  am  a  shareholder  and  make  this  communication  to  you 
in  my  private  capacity."  But,  on  the  contrary,  the  Plaintiff,  in  terms,  writes  on 
behalf  of  the  directors  to  guide  them  in  their  allotment,  and  asks  for  an  answer  by 
return  of  post. 

If  that  letter  was  not  written  on  behalf  of  the  directors,  it  was  written  to  deceive 
Jamieson.  It  has  all  the  appearance  of  having  been  written  by  the  Plaintiff  on  their 
behalf,  and  Jamieson  so  treats  it,  for  he  writes  to  the  manager  in  answer  to  it.  Onn 
the  Plaintiff  be  [467]  allowed  to  say  that  the  company  have  no  right  to  publish  it) 
sod  if  they  have,  is  not  the  Defendant  entitled,  as  regards  the  Plaintiff,  to  bring  it 
forward  1  It  is  obvious  that  this  was  not  a  private  fetter  and  was  not  intended  to 
be  a  private  letter. 

The  second  document  is  really  an  agreement,  but  they  both  relate  to  the  manage- 
ment of  the  company,  and  the  solicitor  of  the  company  cannot  claim  any  exclusive 
property  in  them,  and  say  that  the  company  and  their  manager  are  not  entitled  to 
pablish  them.    I  must  dissolve  the  injunction  with  costs. 

[487]    Wentwobth  v.  Lloyd.    March  11,  12,  16,  17,  18,  20,  April  17,  1863. 

A  bill  to  set  aside  a  purchase  of  property  by  an  agent  dismissed  with  costs,  it  being 
proved  that  the  Plaintiff  had  distinct  notice,  at  the  time,  that  the  agent  was 
one  of  the  beneficial  purchasers,  and  the  vendor  not  having  instituted  a  suit  for 
six  years. 

Evidence  of  the  notoriety  of  a  fact  in  a  neighbourhood  rejected. 

This  bill  was  filed  to  set  aside  a  sale  by  an  agent  to  himself  and  others,  on  the 
allemtion  that  the  fact  had  been  concealed  from  the  vendor. 

The  Plaintiff  Mr.  Wentworth  and  the  Defendant  Mr.  Lloyd  were  jointly  and 
ben^cially  interested  in  the  sheep  and  cattle  on  the  runs  of  property  in  the  Liverpool 
Plains  on  the  Namoy  Biver  in  Australia,  called  the  Namoy  Stations,  and  in  the  profits 
to  arise  therefrom,  in  equal  proportions. 

Towards  the  end  of  1852  the  Plaintiff  was  desirous  of  selling  the  property,  and 
wevious  to  March  1853  he  consulted  Mr.  Mort,  an  auctioneer  and  land  agent  at 
Sydney,  on  the  subject  of  the  sale.  On  the  11th  of  March  1853  the  Plaintiff  and 
DiefeDoant  Lloyd  went  to  Mort  and  gave  him  a  description  of  the  station  and  [468] 
stock,  and  authorized  him  to  sell  it  as  an  entirety.  But  afterwards,  and  before  anv 
contiact  had  been  entered  into,  it  was  settled  that  Lloyd's  share  was  not  to  be  sold, 
and  that  the  Plaintiff's  share  alone  should  be  disposed  of.  After  this  had  been  settled, 
u  arrangement  was  made  (unknown  to  the  Plaintiff)  between  Croft,  Tooth  and  Mort, 
under  which  they  were  to  take  the  Plaintiff's  half,  estimating  the  whole  at  £29,860, 
the  half  of  which  sum  was  to  be  paid  or  secured  to  the  Plaintiff.  The  purchasers 
vere  to  become  partners  with  Lloyd  in  the  concern,  and  he  was  to  have  the  manage- 
ment of  it.  The  exact  date  of  the  whole  transaction  did  not  clearly  appear,  but  the 
Court  thought,  on  the  evidence,  that  the  parol  agreement  to  sell  to  Croft  and  Edward 
Tooth  took  place  on  the  15th  or  18th  of  March. 
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Gonridersble  discussion  took  place  between  Croft,  Tooth,  Mort  and  Lloyd,  at 
▼hioh  the  Plaintiff  was  not  present,  and  of  whioh  he  knew  nothing,  as  to  the  shares 
and  interests  which  these  four  gentlemen  were  to  take  in  the  partnership,  and  how  it 
should  be  managed.  This  was  finally  settled  at  a  dinner  at  which  these  four  gentlemen 
were  present,  on  the  24th  of  March  1853.  By  the  terms  of  this  partnership,  so 
arranged,  Lloyd  was  to  have  the  general  control  of  the  concern,  Mort  was  to  be  the 
agent  in  Sydney,  and  one-tenth  of  the  profits  was  to  be  the  salary  of  Lloyd's  brother 
for  the  active  management  of  the  stations.  The  right  of  closing  the  concern  wac  to 
be  left  to  the  majonty  ;  but  in  the  case  of  a  sale,  or  of  dissolution,  at  any  time,  Lloyd 
was  to  be  at  liberty  to  take  the  whole  or  the  share  of  any  one  of  his  partners  at  a 
valuation,  and  the  firm  was  to  be  called  Lloyd  &  Ck>. 

Mr.  Mort  represented  to  the  Plaintiff  that  he  had  sold  the  entirety  for  £29,860, 
and  he  signed  a  contract  for  the  sale  on  the  30th  March  1853,  of  which  he  presented 
[469]  the  Plaintiff,  Mr.  Wentworth,  with  a  copy.     It  was  as  follows : — 

"  /  have  this  day  sold  for  Messrs.  Wmtworlh  dk  Lloyd  to  Messrs.  lAoyd,  Oroft  &  R.  and 
E.  Tooth,  the  stations  belonging  to  the  former  gentlemen  in  the  Liverpool  Plains  and 
Gwydir  Districts,  together  with  the  sheep  ana  cattle,  horses,  stores,  &g.,  thereupon. 
Price  for  the  sheep,  98.  (nine  shillings),  taking  them  at  42,000 ;  for  the  cattle,  SOs. 
(thirty  shillings),  taking  them  at  5800;  store  horses,  drays,  bullocks,  &c.,  to  be 
taken  at  £20W)  (two  thousand  pounds) ;  and  260  rams,  20s.  (twenty  shillings)  each, 
making  the  amount  as  follows,  viz. : — 

42,000  sheep,  at  9s.          .                         .            .  £18,900 

5800  head  of  cattle,  at  SOs.          .            .            .  8,700 

260  rams,  at  208.               ....  260 

Stores,  &c.            .            .            .            .            .  2,000 


£29,860 


"Payment — \  (one-fourth)  cash,  residue  by  bills  at  six,  nine  and  twelve  months. 
BanK  interest  added  on  transfer  of  stations  and  order  for  delivery  being  given. 
Delivery  to  be  made  and  received  on  the  1st  dav  of  May  next. 

"  For  vendors  and  purchasers,  Thos.  S.  Mobt. 
"Sydney,  30th  March  1853." 

This  contract  was  wholly  silent  as  to  Mort's  having  any  interest  in  the  concern, 
and  the  Plaintiff  mainly  relied  on  this  very  strong  circumstance  in  his  favour.  The 
contract  was  sent  to  the  Plaintiff  apparently  on  the  30th  of  March,  the  day  it  bore 
dat«,  and  it  was  returned  by  him  on  the  2d  of  April  to  Mort.  Three  months  after- 
wards, on  the  Ist  of  July  following,  Lloyd  gave  £2500  to  each  of  his  three  partners 
for  their  bargain,  [470]  shewing  that,  at  that  time  at  least,  the  Plaintiff  might  have 
got  an  increase  of  £50  per  cent,  for  his  moiety,  and  might  have  obtained  £22,430  for 
it  instead  of  £14,930,  the  amount  paid  to  him. 

This  bill  was  filed  on  the  24th  of  March  1859  by  Wentworth  against  Lloyd,  Mort, 
Tooth,  and  others,  insisting  that  the  sale  was  void,  and  stating  that  he  had  not  dis- 
oovereid  the  fact  that  Mort  had  been  a  co-purchaser  until  the  month  of  February 
1859.  It  prayed  a  declaration  that  the  Plaintiff  was  entitled  to  one  moiety  of  the 
stations,  sheep,  stock,  &c.,  for  a  reconveyance,  and  for  an  account  of  the  profits,  the 
Plaintiff  being  willing  to  account  for  the  £14,930  received  by  him. 

The  Solicitor-General  (Sir  R.  Palmer),  Mr.  Southgate,  Mr.  Surrage,  and  Mr, 
Maraden,  for  the  Plaintiff. 

Sir  H.  Cairns,  Mr.  Baggallay,  and  Mr.  Pemberton,  for  Mr.  Lloyd. 

Mr.  Holt  and  Mr.  Dickenson,  for  Mr.  Mort. 

Mr.  Selwyn  and  Mr.  Erskine,  for  Mr.  Croft. 

Mr.  Jessel,  for  Mr.  Tooth. 

Mr.  Roundell,  for  the  other  Defendants. 

Bandall  v.  Errington  (10  Ves.  423) ;  Murphy  v.  ffShea  (2  Jones  &  Lat.  422);  and 
see  Charter  v.  Trevelyan  (11  CI.  &  Fin.  714);  GilleU  v.  Peppercorn  (3  Beav.  78);  The 
Bank  of  Lmdm  v.  TyrreU  (27  Beav.  273,  and  10  a  of  L.  C&s.  26). 
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(471]  April  17.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  This  suit  is 
institntea  to  set  aside  the  sale  of  certain  runs  of  land  in  Australia,  on  the  ground  that 
the  Defendant,  Mr.  Mort,  who  was  the  agent  employed  by  the  Plaintiff  to  effect  the 
sale,  took  a  beneficial  interest  in  the  purchase,  and  that  this  circumstance  was  well 
known  to  all  the  persons  who  joined  in  the  purchase.  That,  in  fact,  as  to  parts,  Mr. 
Mort  sold  to  himself,  and  that  he  did  this  with  the  knowledge  and  concurrence  of  his 
co-purchasers,  but  without  the  knowledge  or  sanction  of  the  Plaintiff.  The  law 
apmicable  to  the  subject  is  not  disputed,  at  least  as  to  its  general  effect.  If  the  fact, 
as  I  have  stated  it^  be  established,  the  sale  cannot  be  permitted  to  stand  good,  and 
though  there  may  be  considerable  complication  and  some  difficulty  in  working  out 
the  consequent  equities,  the  decree  must  proceed  on  the  basis  of  the  sale  itself  being 
wholly  annulled.  Frirnd  fade,  all  that  a  Plaintiff  has  to  do,  in  such  a  case,  is  to  prove 
the  fact  of  the  agency  of  the  Defendant  and  the  fact  that  he  was  beneficially 
interested  in  the  sale  made.  This  the  Plaintiff  has  done  beyond  all  doubt  or  question  ; 
he  has  also  as  clearly  proved  that  all  the  co-purchasers  were  aware  both  of  the  agency 
of  Mort  and  his  interest  in  the  purchase.  The  burthen  then  falls  on  the  Defendants 
to  prove  how  they  can  justify  or  maintain  such  a  sale. 

Although  there  are  considerable  distinctions  between  the  case  of  each  Defendant 
wrerally,  yet  generally  they  all  unite  in  this  one  defence,  which  is  put  prominently 
forward  by  the  Defendant  Lloyd  and  the  Defendant  Mort,  viz.,  that  the  Plaintiff 
was,  from  the  beginning  of  the  transaction,  and  was  throughout  the  transaction,  and 
has  continued  down  to  the  present  time,  cognizant  of  the  interest  his  agent  took  in 
the  purchase,  and  that  [472]  he  has  never  complained  of  this  till  after  the  lapse  of 
several  years,  when  the  property  in  question  has  become  very  much  more  valuable 
than  could  haye  been  anticipated  at  the  time  of  the  transaction  itself.  This,  if 
established,  would  unquestionably  constitute  an  effectual  bar  to  the  Plaintiff's  obtain- 
mg  any  relief  in  respect  of  such  sale  or  ever  questioning  its  validity. 

The  transaction  complained  of  took  place  in  March  1855,  the  bill  was  not  filed 
till  the  24th  March  1869,  the  Plaintiff  avers  that  it  was  not  till  February  1859  that 
he  became  acquainted  with  the  vice  which  taints  the  transaction,  viz.,  the  sale  by  the 
agent  to  himself.  The  real  question  which,  in  my  opinion,  I  have  to  determine  is 
one  of  fact : — Did  the  Plaintiff  or  did  he  not  know  of  the  interest  taken  in  the 
purchase,  by  the  gentleman  whom  he  had  employed  as  his  agent  to  sell,  at  the  time 
of  the  transaction  itself  or  within  a  very  short  space  of  time  afterwards?  The  task 
of  proving  this  falls  on  the  Defendants.  The  Plaintiff  declares  that  he  was  wholly 
ignorant  that  Mort  had  any  interest  in  the  sale,  and  that  he  never  would  have  con- 
sented to  the  sale  had  he  been  made  acquainted  with  the  fact.  The  Defendants, 
Uoyd  and  Mort,  declare  that  he  was  fully  cognizant  of  that  fact,  and  that  they 
leveraUy  informed  him  of  it.  This  is  the  main  point  on  which  this  case  depends, 
and  I  now  proceed  to  consider  and  to  examine  tne  evidence  on  both  sides  relating 
to  it. 

Before  doing  so,  it  is  proper  to  make  a  few  observations  on  the  question  whether 
this  property  was  sold  at  an  undervalue.  It  is  true  that,  if  it  was  not,  this  cannot 
add  to  the  validity  of  a  sale  made  by  an  agent  to  himself.  If  sold  for  a  full  value  it 
would  not  make  such  a  sale  good,  but  still  if  sold  for  an  undervalue,  it  would  import 
the  additional  ingredient  of  mind  into  the  [473]  transaction,  and  explain  the  motives 
for  such  a  sale  by  the  agent  to  himself.  In  this  case  I  think  the  ingredient  of  fraud 
does  not  enter,  and  I  am  of  opinion,  on  the  evidence,  that  the  property  sold  for  its 
foil  market  value  at  that  time,  that  is,  in  March  1853.  The  discovery  of  gold  in 
Australia  raised  the  price  of  stations  generally  in  so  rapid  a  manner  as  to  make  the 
increased  price  given  by  Lloyd  three  months  after  no  badge  of  fraud  or  any  evidence 
of  an  undervalue  in  the  price  given  in  March  previously. 

I  do  not  think  that  the  evidence  offered,  as  to  the  notoriety  in  Sydney  of  the 
bet  that  Mort  was  a  purchaser,  is  properly  admissible  to  influence  the  decision  of  the 
caose,  and  I  have  wholly  disregarded  it. 

The  burthen  of  proof,  to  establish  that  Mr.  Wentworth  knew  of  the  fact  of  Mort's 
interest,  lies  with  the  Defendants,  and  the  question  is,  have  thev  satisfied  that 
oUigation  1  It  is  certain,  however,  that  if  they  concealed  it  from  Mr.  Wentworth, 
they  did  not  do  so  from  anyone  else.    The  mortgage  deed  securing  to  Mort  the 
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purchase-money  paid  by  Llojd  to  Mort,  Croft  and  Tooth  wae  duly  registered  in  July 
1853.  This  deed  distinctly  states  the  interest  of  Mort  as  a  purchaser.  Previously 
to  that  time,  Lloyd  went  to  Mr.  Oilbert  Wright  (who  was  the  Plaintiff's  solicitor) 
with  instructions  to  prepare  the  articles  of  partnership  between  him  and  the  purohasen, 
Mort,  Croft  and  Tooth,  explaining  the  whole  matter  and  shewing  Mort's  interest  as  a 
purchaser.  [His  Honor  examined  the  evidence  and,  in  the  course  of  it,  made  some 
observations  in  relation  to  the  circumstance,  that  in  taking  the  evidence  in  New  Sonth 
Wales  the  Plaintiff  had  prevented  his  solicitor  stating  what  the  Plaintiff  had  said  to 
him  on  the  subject  of  the  sale,  by  objecting  that  the  communication  was  privileged. 
But  as  these  [4741  observations  were  made  under  the  impression  (which  turned  out 
to  be  erroneous),  that  the  solicitor  had  been  called  as  a  witness  by  his  client,  and  that 
the  objection  had  been  raised  in  his  cross-examination,  they  are  here  omitted.] 

The  burthen  of  proof  lies  on  the  Defendants  to  prove  distinct  information  to  the 
Plaintiff  and  acquiescence  by  him  after  such  information  given.  It  must,  however, 
be  observed,  though  the  burthen  to  do  this  lies  on  the  Defendants,  yet  that,  when  a 
matter  is  contests  six  years  after  the  event  has  occurred,  where  much  material 
evidence  may  have  been  lost,  the  Defendants  are  entitled  to  every  fair  and  reasonable 
presumption  that  may  be  drawn  in  favor  of  the  direct  testimony  they  adduce.  In 
my  opinion  the  Defendants  have  discharged  the  obligation  so  laid  on  them,  and  they 
have  proved,  though  he  may  afterwards  have  forgotten  it,  that  distinct  information 
was  given  to  the  Plaintiff,  at  the  time,  of  the  fact  that  Mort  was  one  of  the  beneficial 
purchasers  of  the  moietv  sold  by  the  Plaintiff,  and  also  that  the  Plaintiff  has  acquiesced 
in  that  fact,  by  not  taking  any  steps  to  contest  the  sale  for  six  years  after  it  was 
accomplished.  This  being  my  opinion,  it  becomes  unnecessary  for  me  to  consider 
any  question  of  detail  between  the  other  Defendants.  The  Plaintiff's  case  fails,  in  my 
opinion,  as  regards  Lloyd  and  Mort.  It  fails,  therefore,  altogether  as  against  all  the 
Defendants,  and  the  bill  must  be  dismissed  with  costs. 

Note.— Affirmed  by  the  House  of  Lords,  27th  of  May  1864. 


[476]    Re  Skwell.    May  8,  1863. 

A  solicitor,  who  had  ceased  to  take  out  his  certificate  in  1863,  with  the  intention  of 
being  called  to  the  Bar,  which  he  had  abandoned,  was  allowed  to  renew  his 
certificate  without  undergoing  an  examination. 

Mr.  John  Pearson  applied,  on  behalf  of  a  solicitor  who  had  ceased  to  take  out  his 
certificate  in  1853,  with  tne  intention  of  being  called  to  the  Bar,  for  an  order  enablio^ 
him  to  renew  his  certificate  without  undergoing  a  preliminary  examination.  He 
stated  that  the  Court  of  Queen's  Bench  had  decided  ne  must  be  examined,  and  observed 
that  he  was  still  on  the  Bolls  of  this  Court  as  a  solicitor. 

The  Master  of  the  Bolus  [Sir  John  Bomilly].  I  have  considered  this  case  and 
the  statement  of  the  Incorporated  Law  Society.  As  I  understand  the  case,  this 
gentleman  practised  till  1853 ;  at  that  time  he  ceased  to  take  out  his  certificate, 
intending  to  be  called  to  the  E^r.  He  has  ever  since  been  actively  engaged  in  legal 
pursuits,  he  has  never  abandoned  the  profession,  and  there  is  not  the  sligntest  personal 
imputation  against  him.  I  think  I  am  not  entitled,  under  these  circumstances,  to 
refuse  his  certificate,  and  to  say  that  he  is  bound  to  go  through  an  examination. 

I  have  considered  this  matter  very  fully,  and  I  do  not  Imow  at  the  end  of  what 
time  I  am  to  assume  his  want  of  legal  knowledge. 

I  am  not  at  liberty  to  refuse  the  application. 

Note.— ^ntm.  16  Jur.  (0.  S.)  222  Expcaie  Leith,  7  W.  R.  578;  6  &  7  Victc 
73,  s.  25, 
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[476]    Be  TiLLBARD.    Mardi  6,  1863. 

[S.  C.  on  appeal,  3  De  G.  J.  &  S.  619 ;  46  E.  R  736  ;  32  L.  J,  Ch.  765 ;  8  L.  T.  587  ; 
9  Jot.  (N.  S.)  1217 ;  11  W.  R.  764.  See  In  re  RaOterUm  Alum  and  Chemical 
Cmmmy,  1883,  25  Ch.  D.  107 ;  In  re  BusseU,  1886,  55  L.  T.  71 ;  In  re  Skegness  and 
St.  Leonards  Tramways  Company,  1888,  41  Ch.  D.  235.] 

The  solicitor  of  a  railway  company,  in  bis  bill,  charged  500  guineas,  in  a  lump  sum, 
for  attendances  and  correspondences  for  a  period  of  above  one  year.  The  bill  was 
ordered  to  be  taxed.  Held,  that  the  solicitor  might  supply  a  detailed  statement  of 
the  items  comprised  in  the  general  charge  exceeding  that  amount,  but  that  he 
could  not  increase  his  demana  beyond  500  guineas. 

This  case  came  on  before  the  Court  upon  a  petition  of  "  The  Great  Northern  and 
Western  of  Ireland  Railway  Company,"  praying  for  a  review  of  the  taxation  of  the 
bill  of  costs  of  Messrs.  Tilleard,  the  former  solicitors  of  the  company. 

Messrs.  Tilleard  had  delivered  to  the  company  their  bills  of  costs,  containing  the 
two  following  lump  charges  of  500  guineas  each  : — 

"  1856,  June  to  August  1857. — For  attendances  on  the  promoters  on 
the  formation  of  the  company,  and  in  promoting  and  passing  the 
bill  through  Parliament,  including  Mr.  Freeman's  journey  in 
Ireland  in  October  1856,  all  attendances  on  capitalists,  engineers, 
contractors,  subscribers  and  landowners,  arrangements  with 
bankers  for  the  deposit,  attendances  on  the  Parliamentary 
agents,  negociations  with  the  Great  Southern  and  Western  of 
Ireland  and  the  Midland  Great  Western  of  Ireland  Railway 
Company,  and  voluminous  correspondence,  the  whole  extending 
over  the  period  between  June  1856  and  August  1857   .  .    £525 

"  1856,  October. — Taking  the  reference,  105  miles,  including  all 
attendances  connects  therewith,  and  payments  of  railway  fares 
from  London  and  travelling  expenses,  and  other  incidental 
expenses  and  gratuities  for  information  .  .  .    £625" 

Messrs.  Tilleard  afterwards  delivered  a  rider  to  the  [477]  bill,  containing  the 
particulars  and  charges  in  detail  in  respect  of  these  two  general  items.  These 
particulars  amounted  in  the  whole  to  £1246,  16s.  lid.,  of  which  £789,  9s.  6d.  related 
to  the  first  lump  sum,  and  £457,  7s.  5d.  to  the  second. 

In  1860  the  Court  ordered  the  bill  to  be  taxed,  but,  on  that  occasion,  the  Court 
held  that  the  rider  formed  no  part  of  the  bill. 

In  the  course  of  the  taxation,  the  Taxing  Master  received  the  rider  in  support  of 
the  items  ;  he  taxed  it,  and  allowed,  in  respect  of  the  first  lump  charge,  the  sum  of 
£521,  Ss.  6d.,  and  in  respect  of  the  second,  the  sum  of  £355,  9s.  5d. 

The  Petitioners  now  submitted — "That  the  Master  ought  not  so  to  have  received 
and  taxed  the  rider  in  support  of  the  two  items  of  £525,  and  ought  not  to  have 
allowed  those  sums  or  any  part  thereof,  but  that  they  ought  to  have  been  dealt  with 
OD  the  footing  of  the  bill  alone,  and  ought  to  have  been  wholly  disallowed."  They 
•Iso  objected,  "  that  the  rider  was  not  referred  to  the  Master  for  taxation,  either  by 
the  order  or  otherwise,  and  that  the  two  items  in  the  bill  did  not  nor  did  either  of 
them  contain  a  sufScient  specification  of  the  work  and  charges  in  respect  of  which  the 
two  sums  of  £625  were  respectively  claimed,  to  entitle  such  sums  or  either  of  them  to 
be  allowed" 

Another  objection  to  the  certificate  arose  out  of  the  following  circumstances : — 
Originally  six  Iriah  lines  had  been  projected  by  the  promoters  of  this  company ;  but 
after  the  preliminary  expenses  had  been  incurred,  four  of  them  had  been  abandoned, 
and  an  Act  was  obtained  (20  &  21  Vict.  c.  xxxiv.)  authorizing  the  construction  of 
two  only  of  the  lines.     The  52d  section  provided  that  [478]  "  the  expenses,  costs  and 
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charges  of  obtaining  and  passing  this  Act  and  preparatonr  thereto  shall  be  paid  by 
the  company."    In  relation  to  this,  the  Petitioners  objected  as  follows : — 

"  That  the  Master  has  allowed  several  items  of  charge  for  work  done  and  services 
rendered,  and  for  expenses  incurred  by  Messrs.  Tilleard,  not  only  before  the  passing 
of  the  company's  Act  of  Incorporation,  but  prior  to  the  formation  of  the  company  ana 
to  any  subscription  contract  being  entered  into  for  the  formation  thereof,  and  has  also 
allowed  several  items  of  charges  and  expenses  relating,  for  the  most  part,  to  the  four 
projected  lines  of  railway,  which,  though  originally  contemplated  by  certain  promoters 
thereof,  in  connection  with  the  two  lines  of  railway  for  the  making  of  which  the 
company  was  formed  and  the  subscription  contract  entered  into,  were  abandoned  by 
the  promoters  thereof  prior  to  the  formation  of  the  company,  and  are  not  authorized 
by  the  company's  Act,  and  were  never  promoted  or  adopted  by  the  company,  nor  by 
any  body  of  directors  or  other  managing  body  authorized  to  act  on  their  behalf,  and 
which  charges  and  expenses  were  not  incurrea  at  the  instance  of  or  on  behalf  of  the 
company,  or  by  their  direction  or  authority,  or  by  the  direction  or  authority  of  any 
man^ng  body  on  their  behalf." 

The  Petitioners  submitted,  "  that  such  charges  and  expenses  are  not  '  expenses, 
costs  or  charges  of  obtaining  or  passing  the  company's  Act,  or  iricidental  or  pr^Mratoiy 
thereto,'  within  the  true  intent  and  meaning  of  the  52d  section  of  the  company's  Act 
of  Incorporation,  and  that  the  funds  of  the  company  are  not  liable  to  pay  the  same ; 
and  that,  therefore,  the  charges  prior  to  the  formation  of  the  company  ought  to  be 
wholly  disallowed  as  against  the  company,  and  that  the  charges  relating  in  part  to 
the  four  abandoned  lines  of  railway  ought  to  [479]  be  apportioned,  with  reference  to 
the  several  lines  of  railway  to  which  they  so  respectively  relate ;  and  that  so  much 
thereof  as  relates  to  the  said  four  other  lines  of  railway,  as  aforesaid,  ought  to  he 
disallowed  as  against  the  company." 

Mr.  Baggallay  and  Mr.  Martineau,  in  support  of  the  petition.  The  taxation  ought 
to  have  proceedeid  on  the  bill  as  delivered,  which  alone  was  referred  for  taxation,  and 
without  regard  to  the  rider,  which  the  Court  has  already  decided  formed  no  part  of 
the  bill.  To  allow  the  items  in  the  rider  to  be  taxed  would  be  to  permit  a  supple- 
mental or  new  bill  to  be  delivered,  which  has  been  repeatedly  refused,  and  which  can 
only  be  permitted  upon  a  special  application  for  that  purpose.  On  such  general 
charges  nothing  can  be  recovered  at  law  or  in  equity.  Thus,  in  In  re  Pender  (10  Beav. 
390;  and  see  In  re  Catlin,  18  Beav.  519),  one  item  of  a  solicitor's  bill  was:— 
"  Attending  Captain  Hodges  and  Mr.  Lewis  a  great  many  times  in  London ;  discussing 
this  matter  with  them ;  making  arrangements  for  procuring  copies,  deeds,  &c.,  and 
expenses — £2,  10s."  Of  this  the  sum  of  £\,  3s.  4d.  was  struck  o£f,  on  the  ground  that 
the  only  date  given  being  May  28th,  the  Master  could  only  allow  for  the  attendance 
on  that  one  day.  Upon  a  petition  to  review  the  taxation.  Lord  Langdale  observed : 
— "This  bill  having  been  submitted  to  taxation,  the  Master  has  struck  out  many 
items.  As  to  the  first  charge  of  £2,  10s.,  '  for  attending  a  great  many  times,'  I  must 
say  that  it  is  an  item  so  expressed  as,  strictly  speaking,  to  entitle  him  to  no  payment. 
A  solicitor  is  not  to  make  a  general  sweeping  charge  in  his  bill  of  costs  for  many 
attendances,  but  he  must  specify  the  very  thing  for  which  he  makes  his  claim.  It  is 
said  that  he  was  detained  in  town  several  days.  He  might  be  so,  [480]  but  that  is 
not  the  thing  charged  for ;  and  I  do  not  think  the  Master  would  be  justified  in  allow- 
ing what  he  has,  ifit  had  been  objected  to.  If  the  business  has  really  been  done,  the 
solicitor  must  thank  himself  if  he  has  made  out  his  bill  in  such  a  way  as  to  prevent 
his  charge  being  allowed." 

The  bill  ought  to  specify  distinctly  the  business  done,  in  order  that  the  client  may 
know  whether  it  is  advisable  to  tax  the  bill  or  not.  In  Ivimey  v.  Marks  (16  Mee.  & 
Wei.  843),  it  was  held  that  an  attorney  is  bound  to  specify,  in  his  bill,  as  well  eveiy 
Court,  as  the  name  of  every  suit,  in  which  the  business  charged  for  was  done.  Such 
bill  is  an  entire  thing,  and  if  the  same  bill  blends  charges  for  work  done  in  a  Court 
of  Equity  with  charges  for  work  apparently  done  in  some  Court  of  Common  Law, 
without  pointing  out  which  the  client  cannot  judge  or  be  advised  whether  he  should 
refer  the  whole  bill  for  taxation,  and  the  charges  in  the  same  bill  for  equity  business, 
though  correctly  stated,  cannot  be  recovered;  Cook  v.  OUlard  (1  Ellis  &  B.  26);  PiS"^ 
V.  Cadman  (1  Hurt.  &  N.  837). 
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But  even  if  the  aolioitor  be  allowed  to  specify  and  explain  the  items  of  a  general 
charge  contained  in  his  bill,  he  ought  to  specify  items  to  the  exact  amount  charged, 
and  not  bring  in  items  of  double  the  amount  to  be  taxed,  taking  his  chance  upon 
which  of  them  he  can  recover;  in  re  Lett  (31  Beav.  488).  Secondly.  All  the  items  in 
regard  to  the  abandoned  lines  ought  to  be  disallowed.  They  are  not  within  the  terms 
of  the  Act,  and  there  is  no  liabUity  on  the  part  of  the  company  to  pay  them.  The 
subscription  contract  (27th  December  1856)  and  the  Act  (27th  July  1857)  were  for  a 
different  line. 

ri81]  Mr.  Selwyn  and  Mr.  Pole  were  not  called  upon. 

Thb  Master  of  ths  Bolls  [Sir  John  Bomilly].  I  think  the  Taxing  Master  has 
come  to  a  right  conclusion  upon  both  these  matters.  With  respect  to  the  two  lump 
sums  of  500  guineas  each,  I  concur  in  the  conclusion  come  to  by  Lord  Langdale  in 
the  case  of  In  re  Pender  (10  Beav.  390),  and  I  have  always  taken  the  same  view  in 
similar  cases  that  such  a  sum  by  itself  and  unexplained  must  be  simply  disallowed 
on  taxation ;  but,  I  think,  it  is  open  to  the  solicitor  who  charges  such  an  item  to  give 
evidence  of  what  did  really  occur  and  how  it  is  made  up,  but  the  evidence  must  be 
limited  to  what  he  really  has  done  to  earn  the  amount  of  that  item.  In  addition  to 
that,  I  am  also  of  opinion  that,  before  taking  in  such  a  bill  for  taxation,  if  it  has  not 
been  previously  explained,  the  client  is  entiued  to  have  such  an  item  explained,  and 
it  must  be  given  to  him  for  that  purpose.  If  a  solicitor  puts  a  series  of  items  amount- 
ing to  £1000  in  his  bill,  and,  in  brackets,  says  I  only  charge  £600,  he  cannot  afterwards 
be  allowed  to  charge  more ;  but  the  client  is  entitled  to  have  the  items  vouched  for 
the  purpose  of  shewing  that  the  items  properly  chargeable  amount  to  £500  in  the 
aggregate.  I  concur  that  this  rider  is  not  part  of  the  bill  of  costs ;  but  yet  it  was 
pn^rly  before  the  Master.  Before  the  taxation,  the  client  says,  I  do  not  understand 
one  of  the  items,  and  the  solicitor  gives  him  a  letter  of  explanation ;  both  parties  are 
entitled  to  make  use  of  that  explanation  before  the  Taxing  Master.  If  it  had  formed 
part  of  the  bill  it  was  delivered  in  time.  It  appears  that,  on  a  former  occasion,  when 
taxation  of  the  bill  was  asked,  I  held  that  these  riders  formed  [4821  no  part  of  the 
bill,  and  I  am  still  of  that  opinion.  If  the  question  before  the  Taxing  Master  had 
been  whether  the  solicitor  was  entitled  to  augment  the  500  guineas  to  £789, 1  think 
he  was  not  at  liberty  so  to  do.  The  solicitor  says,  "  I  claim  in  respect  of  this  item 
500  guineas.  You  ask  for  an  explanation :  you  are  entitled  to  one,  and  this  charge 
of  500  guineas  is  made  up  of  items  in  respect  of  which  I  insist  I  was  entitled  to 
charge  £790,  but  I  only  cnarge  £525."  He  does  not  alter  his  bill;  the  charge  is 
still  £525,  and  he  cannot  claim  any  more  than  that  sum,  but  he  is  entitled  to  take 
til  these  items  in  and  have  them  taxed  for  the  purpose  of  shewing  how  he  makes  out 
that  the  500  guineas  is  due  to  him.  It  was  the  reason  why  I  directed  the  taxation 
of  this  bill,  and,  if  the  Taxing  Master  had  allowed  more  than  500  guineas  upon  it,  I 
should  have  held  that  it  was  an  improper  allowance,  and  I  should  have  disallowed  the 
excess  beyond  the  500  guineas. 

I  am  of  opinion  that  the  cases  which  have  been  cited  do  not  shew  that  I  ought  to 
come  to  any  different  conclusion  in  this  case.  The  case  of  Irving  v.  Marks  (16  Mee. 
&  Wels.  843)  does  appear  to  me  a  very  strong  case;  but  if  it  is  the  law  that  a 
solicitor  cannot  be  allowed  items  in  his  bill  of  costs  for  law  business  done  by  him 
because  he  has  not  stated  the  Court  in  which  it  was  done,  or  because  he  has  mis-stated 
it,  or  that  the  charge  of  a  lump  sum  was  an  improper  item,  then  I  ought  not  to  have 
directed  the  taxation  at  all.  ^  would  have  been  a  reason  for  saying  that  there  could 
be  no  taxation  of  such  a  bill,  and  that  the  solicitor  should  be  left  to  recover  what  he 
could  by  an  action  at  law.  I  do  not  think  any  of  the  cases  lead  to  that  result,  and 
the  case  that  Mr.  Baggallay  has  pressed  strongly  upon  me,  of  Figot  v.  Cadman  (1  Hurl.  & 
N.  837),  only  states  this : — That,  where  a  client  [483]  requires  his  solicitor's  bill  of  costs 
to  be  taxed,  he  is  entitled  to  have  the  whole  bill  before  him.  Thus,  in  the  present 
case,  if  Messrs.  Tilleard  &  Co.  had  attributed  the  moneys  paid  to  them  on  account 
(which  appears  to  have  been  £5000  or  £6000)  to  the  payment  of  particular  items  in 
the  bill,  or  to  the  items  of  the  bill  down  to  a  certain  point,  and  had  only  delivered  a 
bill  for  the  rest,  then  the  Court  would  have  said,  "  That  will  not  do,  you  must  deliver 
the  whole  bill,  and  you  must  say  how  much  you  have  received  in  respect  of  the  whole 
of  that  bill."    That  was  all  that  was  decided  in  Pigot  v.  Cadman,  and  I  have  no  doubt 
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that  the  C!oart  came  to  a  right  oonclnsion  on  that  oocarion.  I  am,  however,  <rf 
opinion  that,  upon  an  ambiguous  or  a  lump  item,  a  client  is  entitled  to  receive  an 
explanation  before  the  bill  is  taxed,  and  even  if  he  does  not,  the  solicitor  may  oSet 
it.  On  the  taxation,  though  the  solicitor  cannot  alter  the  amount  claimed,  he  is  still  at 
liberty  to  use  the  explanation  given  to  his  client  by  him ;  and  he  is  bound  by  that 
explanation.  In  this  respect,  it  appears  to  me  that  the  Master  has  come  to  a  right 
conclusion. 

I  also  think  that  the  Master  is  also  right  in  respect  to  that  which  seems  to  be  the 
most  important  part  of  this  case,  viz.,  in  allowing  the  costs  which  were  incurred  by 
the  solicitor  in  relation  to  the  line  from  TalUmore  to  Athlone  and  from  Castlerea  to 
Sligo,  which  were  preliminary  matters.  In  the  first  place,  a  matter  of  this  descrip- 
tion ought  to  be  treated  liberally,  and  the  clause  in  the  Act  says,  "The  expenui, 
costs  and  charges  of  obtaining  and  passing  this  Act  and  incidental  and  preparatory 
thereto  shall  be  paid  by  the  company,"  that  is,  the  costs  incidental  and  preparatory 
to  the  passing  of  this  Act.  Here  were  some  landed  gentlemen  and  proprietors,  in 
various  parts  of  Ireland,  who  considered  that  it  would  be  very  desirable  to  have  four 
lines  of  railway  [484]  connected  and  united  together,  but  it  was  impossible  to  know 
which  of  them  it  would  be  desirable  to  have  without  having  a  survey  and  examination 
made  of  the  ground.  They  have  all  the  projected  lines  examined,  and  they  give 
notices  with  respect  to  four ;  but,  on  reflection,  they  consider  that  only  two  are  likely 
to  pay,  and  they  accordingly  abandon  the  other  two.  Now  I  think  that,  to  a  very 
great  extent,  the  examination  of  where  the  railway  ought  to  stop  is  incidental  and 
preparatory  to  the  passing  the  Act.  The  determination  of  what  places  it  ought  to 
avoid,  where  it  ought  to  stop  and  to  what  point  it  ought  to  continue,  was,  to  some 
extent,  incidental  and  preparatory  to  the  preparation  of  the  bill  for  the  railway 
which  was  actually  carried.  But  this  requires  a  closer  investigation.  But  I  think 
it  ultimately  turns  on  this — the  acquiescence  of  the  directors  of  the  company.  [Hii 
Honor  then  examined  the  facts  and  came  to  the  conclusion  that  the  directors  haoj  by 
their  conduct  and  acquiescence,  prevented  themselves  disputing  the  charges,  and  he 
dismissed  the  petition  with  costs.] 


[486]    Be  Page  (No.  2).    Apnl  20,  22,  1863. 

On  an  ordinary  taxation  the  Taxing  Master  had  disallowed  the  costs  of  a  deed  of 
reconveyance  from  a  benefit  building  society  of  property  in  a  registered  county, 
thinking  that  a  receipt  was  sufficient  under  the  6  &  7  Will,  i,  c  34,  s.  2.  The 
decision  was  reversed  oy  the  Court 

Mr.  Page  had  acted  as  the  solicitor  of  Mr.  Freeman,  who  died  in  April  1861. 
After  his  death  and  upon  the  application  of  his  executor,  an  order  had  been  made 
to  tax  Mr.  Page's  bill  of  costs.  In  taxing  the  bill,  it  appeared  that  a  mortgage  to  a 
benefit  building  society  of  property  in  Middlesex  had  been  paid  off  by  his  client. 

Mr.  Page,  finding  that  documents  not  under  seal  could  not  be  registered  at  the 
Middlesex  Registry  Office,  prepared  a  short  deed  of  reconveyance  to  be  prepared  in 
order  to  register  it.  This  was  executed  and  registered  accordingly.  By  the  Benefit 
Building  Societies  Act  (6  &  7  Will.  4,  c.  32,  a.  2),  a  mere  receipt  endorsed  on  the 
mortgage  revests  the  estate. 

In  the  taxation  the  Master  only  allowed  the  solicitor  the  expense  of  a  receipt  on 
the  mortgage,  thinking  the  reconveyance  unnecessary.  The  question  as  to  propriety 
of  the  disallowance  now  came  on  for  discussion. 

Mr.  Selwyn  and  Mr.  Bury,  for  Mr.  Page,  argued  that  the  expense,  having  been 
bvnAfide  incurred  for  an  Act  necessary  for  clearing  the  title,  ought  to  be  allowM. 

Mr.  Baggallay  and  Mr.  A.  Smith  argued  that  the  deed  was  unnecessary,  and  that 
to  allow  the  costs  of  it  would  be  to  defeat  the  benefit  intended  to  be  given  to  members 
of  benefit  building  societies  by  the  Act. 

[^]  April  22.  Ths  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  Miinion 
that  the  Taxing  Master  is  wrong  as  to  this  item.    It  is  not  competent  for  the  Taxing 
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Master  to  enquire  whether  the  bnsineBS  oould  have  been  done  in  a  better  way.  If 
an  action  at  law  had  been  brought  and  judgment  obtained  in  a  Superior  Court,  and 
the  Taxing  Master  thought  that  it  ought  to  have  been  brought  in  the  County  Court, 
ia  he  at  liberty  to  disallow  the  costs  when  he  has  been  merely  directed  by  the  Court 
to  tax  themi  Suppose  a  bill  were  filed  in  this  Court  to  administer  an  estate,  and  the 
Taxing  Master  should  be  of  opinion  that  it  ought  to  have  been  by  summons,  could  he 
disallow  the  costs  t 

I  apprehend  that  in  such  cases  the  Court  itself  must  determine  such  a  question, 
and  give  a  special  direction  to  the  Taxing  Master  to  tax  the  bill  as  if  the  action  had 
been  brought  in  the  County  Court  or  as  if  the  suit  had  been  commenced  by  summons. 
Such  points  can  only  be  determined  by  the  Court  or  in  an  action  for  negligence. 


[487]    Be  Pagb  (No.  3),    JprU  20,  1863. 

[S.  C.  8  L.  T.  231 ;  9  Jar.  (N.  S.)  1116 ;  11  W,  R  584.] 

A  solicitor  had  employed  an  auctioneer  to  sell  some  property  for  his  client  He  how- 
ever made  no  previous  arrangement  as  to  the  amount  of  his  remuneration,  and  the 
auctioneer  had  retained,  out  of  the  deposits,  more  than  would  be  allowed  under  the 
bankruptcy  scale.  Held,  reversing  the  decision  of  the  Taxing  Master,  who  had 
merely  allowed  the  amount  according  to  the  scale  in  bankruptcy,  that  the  whole 
charge  ought  to  be  allowed  to  the  solicitor. 

Another  point  raised  in  the  taxation  was  this : — Mr.  Page  had  employed  an 
SQCtioneer  to  sell  his  client's  house  property.  The  auctioneer  had  charged  £85,  5s. 
The  amount  had  been  retained  by  the  auctioneer  out  of  the  deposit,  but  it  was  included 
IS  an  item  in  the  solicitor's  cash  account 

The  Taxing  Master  thought  that  the  solicitor  ought  to  have  made  some  arrange- 
ment with  the  auctioneer  previous  to  his  employing  him,  and  he  allowed  the  solicitor 
only  £47,  18s.,  this  being  the  amount  which,  according  to  the  regulated  scale,  would 
be  allowed  in  bankruptcy.  (See  Bankruptcy  Gtener^  Orders  of  19th  May  1855, 
tchedale.) 

This  charge  of  £85,  58.  included  the  printing,  advertising  and  all  other  expenses, 
and  was  computed  at  £5  per  cent  up  to  the  first  £500  purchase-money  and  £2,  10a. 
per  cent  on  the  remainder.  This,  from  the  evidence  of  several  auctioneers,  was  said 
to  be  the  usual  charge  in  the  trade ;  some  said  up  to  £1000,  but  most  up  to  £2000, 
in  the  absence  of  any  express  stipulation.  One  said  his  charge  was  £5  per  cent,  up 
to  £1000  and  £3,  lOs.  per  cent  up  to  £2000. 

Mr.  Page  said  he  had  allowed  the  charge  to  the  auctioneer  in  the  usual  course, 
and  that  he  never  received  or  had  any  controul  or  power  over  the  deposit,  as  it  had 
been  paid  into  the  hands  of  the  auctioneer.  He  now  asked  that  the  Master  might 
review  his  taxation  as  to  the  £37,  7s.  taxed  off. 

[488]  Mr.  Selwyn  and  Mr.  Bury,  for  Mr.  Page.  The  taxation  of  the  solicitor's 
bill  and  cash  account  ought  to  have  been  limited  to  his  receipts  and  payments ;  the 
som  charged  by  the  auctioneer  was  never  received  by  Mr.  Page,  and  it  formed  no 
part  of  his  professional  account  The  Taxing  Master,  in  dealing  with  this  sum,  has 
in  bet  charged  the  solicitor  with  wilful  default ;  but  a  solicitor  is  under  no  obligation 
to  make  a  bargain  with  an  auctioneer  or  tradesman  employed  on  his  client's  behalf ; 
all  that  he  is  bound  to  do  is,  to  see  that  no  unfair  or  exorbitant  charge  is  made,  and 
which  conld  not  be  maintained  upon  an  action  being  brought  to  recover  it.  The  scale 
in  bankruptcy  has  no  application,  it  may  be  ample  when  applied  to  large  estates,  but 
it  is  insufficient  in  the  case  of  a  single  sale.  They  cited  Davenport  v.  PoweU  (14 
Sim.  275). 

Mr.  Baggallay  and  Mr.  A.  Smith,  coKtrh.  The  charge  for  the  sale  of  the  property 
was  far  toonigh,  and  as  to  the  alleged  custom,  it  is  not  to  be  regarded ;  tradesmen 
may  arbitrarily  fix  their  own  scale  of  charges,  but  they  cannot  bind  the  public  or 
compel  them  to  acquiesce  in  them.    No  prudent  man  would  authorize  the  sue  of  his 
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property  without  first  makiiie  some  stipulation  with  the  aaotioneer  as  to  the  chaKe 
for  it,  and  such  is  the  nsuaf  custom.  The  solicitor,  therefore,  as  the  agent  of  the 
vendor,  was  bound  to  protect  his  client  against  overcharge,  by  stipulating  for  a  fixed 
and  reasonable  amount  for  the  auctioneer's  remuneration,  and  not  have  left  him  to 
make  any  charge  he  thought  fit  The  scale  of  allowance  in  bankruptcy  is  ample,  and 
is  higher  than  that  allowed  by  the  Judges  in  Chambers. 

The  Master  of  the  BioLl;3  [Sir  John  Bomilly]  said  that  the  case  must  be 
considered  on  the  principle  that  the  auctioneer  had  [488]  been  employed  by  the 
solicitor  and  not  by  the  client,  and,  in  that  view,  the  allowing  the  amount  to  be 
deducted  from  the  deposit  was  the  same  as  if  the  auctioneer  had  sent  in  his  bill  and 
it  had  been  paid  by  the  solicitor.  That  so  far  he  considered  that  the  Taxing  Master 
bad  rightly  considered  the  case. 

But  if,  as  appeared  from  the  evidence,  the  auctioneer  could  have  recovered  the 
amount  claimed  by  him  at  law,  and  assuming,  as  appeared  from  the  absence  of  any 
evidence  to  the  contrary,  that  there  was  no  negligence  or  improper  conduct  on  the 
part  of  the  solicitor,  he  was  of  opinion  that  the  amount  must  be  allowed. 

His  Honor  added :  It  would  have  been  a  different  matter  if  the  auctioneer  had 
not  been  paid,  and  had  been  employed  for  the  purposes  of  the  suit  in  the  course  of 
the  progress  of  it,  in  which  case  a  principle  of  gvantum  meruit,  or  the  rules  made  by 
the  Court  in  analogous  cases  might  have  been  applicable ;  but  that,  even  in  those 
cases,  he  had  found  it  necessary  woere  an  auctioneer,  surveyor  or  accountant  was  so 
employed,  to  make  a  special  agreement  with  him  as  to  the  amount  of  his  remuneration. 

Note. — See  Meymott  v.  MeymM,  Master  of  the  Bolls,  21  June  1864,  pos^  which, 
however,  is  distinguishable. 

[490]    Thorn  v.  The  Commissioners  of  Her  Majesty's  Works  and  Pubuc 
Buildings.     March  6,  AprU  16,  1863. 

On  questions  as  to  the  extent  of  the  authority  of  an  agent,  the  same  rules  of  law  and 
equity  apply  to  boards  and  public  companies  as  to  individuals. 

A  proposal  to  receive  tenders  for  certain  things  to  be  sold  (specifying  no  limitation  or 
qualification),  and  an  acceptance  (also  specifying  no  limitation  or  qualification),  is  a 
contract  for  the  whole. 

The  Defendants  advertised  that  offers  would  be  received  for  old  Portland  stone  of 
Westminster  Bridge.  The  Plaintiffs  made  an  offer  for  the  stone  of  a  particular 
quality,  which  was  accepted.  Held,  that  this  was  a  contract  for  the  purchase  of 
all  the  stone  of  that  quality. 

By  this  suit  the  Plaintiffs  sought  to  compel  the  Commissioners  of  Works  and 
Public  Buildings  specifically  to  periorm  a  contract  entered  into  between  them  and  a 

fentleman  of  the  name  of  Thomas  Page,  as  the  agent  of  the  Defendants,  to  sell  to  the 
laintiffs  the  arch  stone,  the  spandrill  stone  and  the  Bramley  Fall  stone  contained  in 
the  old  Weetminater  Bridge,  which  had  been  pulled  down  by  the  direction  of  the 
Defendants  and  under  the  authority  of  an  Act  for  that  purpose. 

The  case  arose  under  the  following  circumstances : — In  August  1853  an  Act  was 
passed  (16  &  17  Vict.  c.  46),  the  object  and  effect  of  which  was  fully  and  accurately 
expressed  by  its  title,  viz.,  "  An  Act  to  Transfer  Westminster  Bridge  and  the  Estates 
of  the  CommisBioners  of  Westminster  Bridge  to  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings,  and  to  Enable  such  last-mentioned  Commissioners  to 
Eemove  the  present  Bridge  and  to  Build  a  New  Bridge  on  or  near  the  Site  thereof." 

The  Act  contained  all  the  powers  and  provisions  necessary  to  enable  the  Defendants 
to  effect  the  purposes  so  specified  in  the  title  of  the  Act,  and  it  was  not  disputed  that 
they  had  full  power  to  sell  and  dispose  of  the  materials  of  the  old  bridge  in  such  a 
manner  as  they  might  think  fit. 

On  the  15th  of  August  1853  the  Defendants  appointed  Mr.  Page  chief  engineer, 
for  the  conduct  and  [491^  superintendence  of  the  necessary  works,  and  the  instructions 
given  to  him  on  his  appointment  contained  nothing  specifically  pointing  to  the  subject 
now  before  the  Court     On  the  resignation  of  Mr.  Graham,  the  resident  engineer,  on 
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the  31st  August  1857,  the  Defendants,  by  their  secretary,  wrote  to  Mr.  Page  and 
anthorized  him  to  engaee  Mr.  Harris  as  resident  engineer  of  the  works,  subject  to 
oertain  conditions,  which  were  accepted  by  him  and  approved  of  by  the  Defendants. 
On  the  19th  May  1860  an  advertisement  appeared  in  the  Times  newspaper,  which 
was  in  the  words  following  : — 

"  Old  Westminster  Bridge. — Oflfers  will  be  received  for  the  old  Portland  stone, 
Etamley  Fall  stone  and  rough  rubble  of  this  bridge.  Apply  to  Mr.  Harris,  resident 
engineer  at  the  works." 

This  advertisement  was  inserted  by  Mr.  Page,  and  on  the  21st  of  May  1860  the 
Plainti£b  wrote  a  letter  to  Mr.  Page  in  the  woros  and  figures  following : — 

"  Sir, — I  beg  to  offer  for  Westminster  Bridge  stone — ninepenoe  per  cube  foot  for 
the  arch  stone,  four  ditto  ditto  ditto  spandrill  £tto,  six  ditto  ditto  ditto  Bramley  Fall 
ditto,  you  filling  the  barges  and  delivering  alongside  our  whui. — I  have  the  honor 
to  be  your  obedient  servants,  "  P.  Thobn  &  Co." 

On  the  28th  of  May  1860  Mr.  Page  authorized  Mr.  Harris  to  accept  the  offer  of 
the  Plaintiffs. 

The  stone  was  in  part  delivered  to  the  Plaintiffs ;  but  disputes  having  arisen,  the 
Defendants  refused  to  continue  the  delivery  of  the  rest.  The  Plaintiffs  thereupon 
filed  this  bill  on  the  2d  of  September  1862,  which  prayed  that  the  Defendants  might 
be  decreed  to  specifically  perform  the  agreement  for  the  sale  to  the  Plain-[492]-tiff8 
of  all  the  arch  stone,  ^andrill  stone  and  Bramley  Fall  stone  contained  in  old  West- 
minster Bridge.  2.  That  the  Defendants  might  be  restrained  from  selling  any  of 
snch  stone  to  any  other  person.  3.  That  the  damages  caused  by  the  breach  of  the 
igreement  by  the  Defendants  might  be  assessed  and  paid. 

At  the  hearing  five  questions  were  raised.  First,  whether  Mr.  Page  had  authority 
to  enter  into  the  contract.  Secondly,  whether  there  was  a  binding  contract.  Thirdly, 
whether  it  comprised  all  the  stone  of  the  specified  quality.  Fourthly,  whether  the 
Plaintiffs  had,  by  subsequent  conduct,  forfeited  their  rights.  Fifthly,  whether  the 
Plaintiffs  had  abandoned  their  contract. 

Mr.  Selwyn  and  Mr.  Swanston,  for  the  Plaintiffs. 

Thi  Solicitor-Genkral  (Sir  B.  Palmer)  and  Mr.  Hanson,  for  the  Defendants, 
cited  Eamea  v.  Feilding  (2  Sch.  &  Lef.  549);  Fooley  v.  Budd  (U  Beav.  34) ;  Pollard 
T.  Oaykm  (1  K^  &  J.  462). 

April  16.  Thb  Master  of  ths  Bolls  [Sir  John  Bomilly].  There  are,  I  think, 
£ve  questions  to  be  considered  in  this  case.  The  first  is,  whether  Mr.  Page  was  the 
agent  for  the  Defendants  for  the  purpose  of  entering  into  any  contract  with  the 
Plaintiffs  for  the  disposal  of  this  stone.  If  this  be  decided  in  favor  of  the  Defendants, 
the  consideration  of  any  further  question  is  immaterial ;  but  if  this  be  decided  in 
fiTor  of  the  Plaintiffs,  the  next  question  to  be  considered  is,  whether  what  took  place 
between  Mr.  Page  and  the  Plaintiffs  amounted  to  a  contract  [493]  with  them  ;  and 
Utirdly,  if  it  did,  whether,  according  to  the  true  construction  of  that  contract,  the 
Plaintiffs  are  entitled  to  purchase  the  entirety  of  the  stone  of  the  three  descriptions 
arising  from  old  Westminster  Bridge.  If  these  questions  are  decided  in  favor  of  the 
Plainti%,  then  arises  a  further  question,  whether  the  Plaintiffs  have  not  forfeited  all 
interest  in  the  contract,  by  reason  of  the  irregular  manner  in  which  they  have  per- 
formed, or  rather  failed  to  perform,  their  part  of  it ;  and  fifthly,  and  lastly,  wheUier 
tile  Plaintiffs  have  not  abandoned  the  contract,  or  at  least  acquiesced  in  the  repudiation 
(rf  it  by  the  Defendants. 

His  Honor  referred  to  the  evidence  on  the  first  point,  and  said : — 

Upon  this  evidence,  I  am  of  opinion  that  it  is  not  possible  for  the  Defendants  to 
maintain  their  contention  that  Mr.  Page  was  not  their  agent  for  the  purpose  of 
entering  into  this  contract  with  the  Plaintiffs.  It  is  obvious  that  if,  instead  of  being 
a  paUic  Government  board,  the  case  had  been  that  of  a  private  individual  rebuilding 
one  bridge  and  removing  an  old  one,  and  employing  an  engineer  for  that  purpose, 
and  that  these  facte  had  occurred,  no  Court  of  law  or  Equity  would  afterwards  nave 
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pemu'cted  bim  to  repudiate  such  a  contract  and  to  deny  the  authority  of  the  engineer 
aa  his  agent.  I  am  of  opinion  that,  in  a  matter  of  this  description,  a  public  Govern- 
ment board  cannot  be  treated  in  amy  different  manner  from  that  in  which  a  private 
individual  would  be  dealt  with.  Whether  it  be  a  private  individual,  or  whether  it  be 
a  private  or  a  public  company,  or  whether  it  be  a  Government  board,  the  same  rules 
of  law  and  equity,  as  I  apprehend,  apply  to  all  alike,  and  persons  dealing  with  them 
are  not  only  bound  by  the  same  obligations,  but  are  also  entitled  to  the  same  rights, 
and  to  rely  on  the  same  principles.  The  first  point,  there-[494}-fore,  must,  in  my 
opinion,  bie  decided  in  favor  of  the  Plaintiffs. 

The  second  question,  it  is  clear,  must  be  decided  in  favor  of  the  Phuntiff.  Both 
Mr.  Page  and  Mr.  Harris  concur  with  the  Plaintiffs  on  this  subject,  and  the  passages 
I  have  read  prove  that  the  offer  of  the  Plaintiffs,  such  as  it  was,  was  simply  accepted 
without  condition  or  qualification  or  reservation. 

The  third  question  is,  what  the  offer  was  which  was  so  accepted.  This  depends 
on  the  construction  to  be  put  on  the  original  advertisement  and  the  tender  of  Uie 
Plaintiffs  following  it,  by  the  acceptance  of  which  by  the  Defendants,  through  tJieir 
agents  Mr.  Price  and  Mr.  Harris,  without  the  imposition  of  any  conditions  or  limita- 
tions whatsoever,  the  contract  is  created.  The  Plaintiffs  contend  that  this  means  the 
whole  of  the  stone  of  the  kinds  mentioned  in  their  offer ;  the  Defendants  contend 
that  it  means  only  so  much  stone  as  they  may  think  fit  to  let  them  have. 

This  point,  I  am  also  of  opinion,  must  be  decided  in  favor  of  the  Plaintiffs.  In 
the  iirst  place,  the  words  of  the  advertisement  are  general : — "  Offers  will  be  received 
for  the  old  Portland  stone,"  &c. ;  that  is,  offers  will  be  received  for  all  or  any  part  of 
the  Portland  stone,  &c.  It  would,  no  doubt,  have  been  open  to  any  person  making 
a  tender  to  offer  to  take  a  portion  of  what  was  offered  only,  specifying  what  portion 
he  desired  to  take ;  and  accordingly,  the  Plaintiffs  offered  to  take  the  arch  stone,  the 
spandrill  stone  and  the  Bramley  Fall  stone  only,  and  made  no  offer  to  take  the  rough 
rubble.  But  their  offer,  which  follows  the  advertisement  in  the  generality  of  its 
terms,  is,  to  take  Westminster  Bridge  stone  of  the  description  ana  at  the  prices  I 
have  already  [4961  mentioned.  I  think  this  means  the  whole  of  such  stone.  If  it 
does  not,  it  is  plainly  no  contract  at  all  for  anything;  for  the  vendors  could 
immediately  afterwards  have  said :  "  Our  contract  means  that  we  accept  your  offer 
only  for  as  much  as  we  choose  to  let  you  have,"  though  the  Plaintiffs  mighty  as  the 
fact  is,  have  been  put  to  great  expense  to  enable  them  to  perform  the  contract,  in  the 
belief  that  their  offer  to  take  the  entirety  of  the  stone  had  been  accepted,  the 
delivery  of  one  ton,  or  even  one  cwt.  of  stone,  would  have  satisfied  the  contract. 
And  again,  on  the  other  hand,  unless  the  Plaintiffs  had  contracted  to  take  the  whole, 
it  is  plain  that  the  converse  objection  would  apply,  and  that  the  vendors  might  say, 
on  the  faith  of  your  taking  the  whole,  "  We  have  accepted  your  offers  and  rejected 
others  which  would  have  enabled  us  to  dispose  of  it,  and  now,  when  you  have  taken 
a  ton  of  each  sort,  and  when  the  price  of  this  sort  of  stone  has  fallen,  you  refuse  to 
take  any  more."  I  think  neither  of  these  contentions  could  be  supported.  I  think 
it  also  almost  impossible  that  anyone  could  hold  the  contract  to  be  wholly  one-sided, 
and  that  it  meant :  "  You,  the  Plaintiffs,  must  take  the  whole,  if  we,  the  Defendants, 
choose  to  require  it ;  but  you  are  not  entitled  to  require  us  to  let  you  have  any  more 
than  we  desire."  Such  a  contract,  which  gives  to  one  party  all  the  advantage  of  a 
rise  in  the  price  of  the  article  sold,  and  none  of  the  disadvantage  of  a  fall  in  the  price 
of  it,  obviously  could  not  be  supported  without  express  words,  and  would  certainly 
make  most  persons  very  reluctant  to  enter  into  any  dealings  with  a  Government 
board.  It  follows,  therefore,  that,  in  my  opinion,  the  true  construction  of  the 
contract  is,  an  offer  to  take  the  whole  of  such  stone,  and  an  acceptance  of  that  offer, 
which  compels  the  Defendants  to  deliver  the  whole  of  that  stone.  Unless  it  means 
this,  it  means  nothing,  and  the  contract  is  merely  idle  and  illusory.  In  that  case  the 
advertisement  [496]  is  a  mere  delusion,  and  the  acceptance  by  the  Defendants  of  the 
Plaintiffs'  offer  amounts  to  nothing. 

This  is  not  a  subject  on  which,  in  my  opinion,  the  evidence  of  the  custom  of  the 
trade  is  very  material,  for  commonsense,  as  well  as  common  justice,  points  out  that 
a  proposal  to  receive  tenders  for  certain  things  to  be  sold,  specifying  no  limitation  or 
qualification,  and  a  tender  accepted  to  buy  these  goods,  also  specifying  no  limitation 
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or  qnalificatioD,  must  have  a  meaning ;  but  that  meaning  must  include  the  whole,  aa 
no  limit  can  be  placed  upon  it,  nor  can  any  line  be  drawn  that  would  not  be  plainly 
arbitrary  between  the  whole  and  what  amounts  practically  to  nothing.  The  evidence, 
however,  on  this  subject,  as  was  to  be  expected,  fully  confirms  the  Plaintiffs' 
contention,  and  shews  that,  according  to  the  custom  of  the  trade,  when  the  old 
materials  of  a  building  about  to  be  removed  are  offered  for  sale  without  reserve  as  to 
the  quantity,  the  whole  is  understood  by  vendor  and  purchaser  to  be  included  in  the 
offer  to  sell,  and  the  whole  is  understood,  in  like  manner,  to  be  included  in  the  tender 
to  purchase. 

The  Defendants  take  a  distinction  of  this  description : — They  say  that  a  large 
portion  of  this  stone  was  worked  up  in  the  construction  of  the  new  bridge,  and  that 
this  was  not  intended  to  be  sold,  and  that  the  Plaintiffs  never  made  any  complaints 
of  its  being  so  used,  and  yet  that,  if  the  contract  include  the  whole  of  the  stone,  it 
would  also  include  the  portion  so  used  by  them,  under  the  direction  of  Page  and 
Harris,  in  the  construction  of  the  new  bridge.  But  this  does  not  appear  to  me  to 
destroy  the  true  construction  of  the  contract  or  invalidate  the  Plaintiffs'  contention. 
In  the  first  place,  the  fact  is  not  clearly  established  in  the  evidence,  and  the 
Plaintiffs'  affidavit  asserts  that  it  was  only  a  portion  of  the  flag  stones  which  were 
ao  used;  but  [4971  assuming  the  fact  to  be  as  stated  by  the  Defendants  in  their 
answer,  this  would  not  i^ter  the  true  construction  of  the  contract,  it  would  rather 
fall  within  the  head  I  have  shortly  to  consider,  viz.,  that  of  acquiescence  of  the 
Plaintiffs  in  the  rejection  of  the  contract  by  the  Defendants ;  but  in  truth  I  think 
it  cannot  be  so  treated,  but  must  be  regarded  simply  in  this  light : — Although  we, 
the  Plaintiffs,  are  entitled  to  the  whole  of  this  stone  under  the  contract)  yet,  if  you 
want  a  portion  of  it  for  the  construction  of  the  new  bridge  and  the  prosecution  of 
die  works,  we  shall  make  no  objection.  All  which  might  be  done  tacitly  without 
any  arrangement  being  expressly  come  to  for  that  purpose. 

I  now  come  to  consider  the  fourth  point,  which  is  prominently  brought  forward 
by  the  Defendants,  and  on  which  a  considerable  amount  of  evidence,  principally 
documentary,  has  been  put  forth.  The  effect  of  it  may  be  shortly  stated  to  be, 
tbat  the  Defendants  were  dissatisfied  with  the  manner  in  which  the  Plaintiffs 
performed  their  engagement,  that,  in  consequence,  they  declined  to  let  them  have 
any  more  stone. 

Upon  carefully  considering  the  facts  proved  before  me  on  this  part  of  the  case, 
the  difficulty  in  which  the  Plaintiffs  were  placed,  with  regard  to  their  double 
relations  with  the  Defendants  and  the  continued  supply  of  stone  to  them  by  Mr. 
Page  up  to  the  month  of  April  1862,  I  think  that  the  forbearance  of  the  Plaintiffs  in 
orerlooking  the  occasional  violations  of  the  contract  by  the  Defendants,  and  delaying 
to  file  this  bill  till  September  1862,  cannot  be  imputed  to  the  Plaintiffs  as  any 
acquiescence  in  the  repudiation  of  the  contract  by  the  Defendants ;  or  as  sufiicient  to 
eonstitute  a  bar  to  the  relief  which  they  ask,  except  so  far  as  regards  any  account 
for  the  stone  sold  through  Eversfield  &  Home  prior  to  the  12th  of  [498]  April  1862. 
After  the  12th  of  April  1862,  undoubtedly,  the  Plaintiffs  were  at  arm's  length ;  but, 
within  five  months  after  that  time,  the  bill  is  filed,  and  after  the  12th  of  April  1862 
a  correspondence  went  on  between  the  Plaintiffs  and  the  Defendants,  the  former 
endeavouring  to  induce  the  Defendants  to  withdraw  their  refusal  to  deliver  any  more 
ttone.  This  correspondence  is  not  concluded  till  the  24th  June  1862,  and  this  bill  is 
filed  on  the  2d  September  following.  I  am  of  opinion  that  this  is  not,  in  these 
drcnmstances,  any  delay  which  ought  to  preclude  the  Plaintiffs  from  obtaining  the 
relief  they  seek  in  this  Court,  and  to  which,  in  my  opinion,  they  are  entitled. 

To  sum  up  the  conclusions  which  I  have  arrived  at,  I  am  of  opinion  that  the 
advertisement  of  Mr.  Page  and  the  written  offer  of  the  Plaintiffs  was  unconditionally 
accepted  by  him  and  constituted  a  valid  and  binding  contract  between  the  Plaintiffs 
and  Mr.  Page,  so  far  as  he  was  able  to  make  one  on  Behalf  of  the  Defendants.  I  am 
of  omnion  that  Mr.  Page  was  acting  within  the  scope  of  his  authority,  as  agent  of 
the  Defendants,  when  he  entered  into  that  contract,  and  that  they  are  bound  by  it. 
I  am  also  of  opinion  that,  by  the  true  construction  of  that  contract,  the  Defendants 
*ere  bound  to  deliver  to  the  Plaintiffs,  and  that  the  Plaintiffs  were  bound  to  take 
from  the  Defendants,  at  the  prices  mentioned  in  their  tender,  all  the  stone  of  the  old 
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Westminster  Bridee  of  the  three  deacriptions  mentioned  in  their^temder ;  and  farther, 
I  am  of  opinion  that  the  Plaintiffs  have  not  forfeited  their  right  to  have  this  contract 
enforced,  by  reason  of  the  irregularities  in  payment  mentioned  in  the  answer,  or  by 
reason  of  their  not  having  sooner  sought  the  aid  of  this  Court,  although  I  am  of 
opinion  that  they  have  waived  their  nght  to  any  relief  in  respect  of  the  damage 
sustained  by  them  [499]  prior  to  the  12th  April  1862,  by  reason  of  the  oocasional 
violation  of  the  contract  by  the  Defendants. 

Decree  specific  performance  and  grant  the  injunction  as  prayed.  Take  an  acooont 
of  damages  sustained  by  Plaintiffs  since  the  12th  April  1862,  by  reason  of  the  breach 
of  the  agreement  by  the  Defendants,  and  also  the  costs  of  the  suit,  unless,  as  in  some 
of  these  cases,  I  an  precluded  from  giving  them  by  statute. 


[499]    Driw  v.  Looeett.     April  20,  22,  May  28,  1863. 

[S.  C.  8  L.  T.  782 ;  9  Jur.  (N.  S.)  786 ;  11  W.  R  843.    See  Fories  v.  Jaela(m, 

1882,  19  Ch.  D.  621.] 

A  surety  who  pays  off  a  debt  for  which  he  became  answerable  is  entitled  to  all  the 
equities  which  the  creditor  eould  have  enforced,  and  that,  not  merely  against  the 
principal  debtor,  but  also  against  all  persons  claiming  under  him. 

A.  mortgaged  his  estate  to  C,  and  B.  became  A.'s  surety  for  the  debt.  Afterwardt 
A.  mortgaged  the  estate  to  D.,  who  had  notice  of  the  first  mor^tge.  The  fint 
mortgage  was  subsequently  paid  off,  partly  by  B.,  the  surety,  but  D.  got  a  transfer 
of  the  legal  estate.  Held,  that  the  surety  had  still  priority  over  D.  for  the  amount 
paid  by  him  under  the  first  mortgage,  as  surety  for  A. 

At  the  close  of  the  year  1852  the  PUintiff,  who  was  then  Miss  Odell  and  residing 
with  her  step-father,  the  Defendant  Lockett,  was  entitled  to  two  undivided  fifth  parts 
in  certain  freehold  and  copyhold  hereditaments,  a  part  of  which  were  in  question  in 
this  suit.  Her  step-father,  Mr.  Lockett,  was  entitled  to  two  other  undivided  fifth 
parts  in  the  same  hereditaments,  and  his  daughter  Miss  Lockett,  now  Mrs.  Ayres, 
was  entitled  to  the  remaining  one-fifth.  In  January  1853  Mr.  Lockett  was  desirous 
of  borrowing  some  money  on  the  security  of  his  share  in  the  property,  to  facilitate 
which  the  Plaintiff  consented  to  join  with  him  and  to  make  her  share  of  the  property 
also  liable  for  the  sum  advanced.  Accordingly,  on  21st  Januaiy  1853,  an  indenture  of 
mortgage  was  executed  by  and  between  Mr.  Lockett  of  the  first  part,  the  Plaintiff 
of  the  second  part,  Mr.  Smithenden  of  the  [600]  third  part,  the  Defendant  Thomas 
Sworder  of  the  fourth  part,  and  Mr.  Evans  of  tne  fifth  part,  whereby  Mr.  Lockett 
mortgaged  his  undivided  two-fifth  parts  to  Mr.  Evans  to  secure  the  sum  of  £2000, 
and  the  Plaintiff  also  mortgaged  and  charged  her  undivided  two-fifths  in  the  same 
hereditaments  unto  Eichaid  Evans  for  further  securing  to  him  the  sum  of  £2000 
which  bad  been  advanced  by  Evans  to  Lockett  on  the  security  of  the  two-fifths 
belonging  to  Mr.  Lockett  in  the  hereditaments.  It  was  proved  that  Miss  Odell 
joined  with  Mr.  Lockett  in  the  execution  of  this  indenture  as  a  surety  only.  This 
was  shewn  by  the  deeds  themselves,  and  also  by  the  recital  in  the  subsequent  deed 
of  the  24th  December  1865,  which  was  distinct  on  the  point  She  received  no  part 
of  the  money  advanced  to  Mr.  Lockett  and  derived  no  benefit  therefrom.  In  April 
1853  the  Plaintiff  married  her  present  husband,  the  Defendant  Eobert  Drew,  and 
thereupon  a  settlement  was  made  of  the  Plaintiff's  property,  bearing  date  the  26th 
of  April  1853.  On  the  3d  of  July  the  Defendant  Mr.  Sworder  haid  notice  of  the 
existence  of  this  settlement  and  of  the  rights  and  interests  of  the  Plaintiff  and  her 
children  under  it.  Subsequently  to  this,  Mr.  Lockett  made  a  further  mortgage  of  his 
interest  by  deeds  of  26tb  of  August  1853,  in  favor  of  Miss  Charsley,  which  was 
further  secured  by  an  indenture  bearing  date  the  24th  of  December  1855,  presently 
mentioned.  This  mortgage  was  now  vested  in  the  Defendant  Thomas  Sworder, 
under  an  indenture  of  transfer  of  the  24th  of  June  1858.  In  addition  to  this,  the 
Defendant  Lockett  executed  various  other  charges  and  incumbrances  affecting  his 
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tiro-fifths  in  favor  of  the  Defendant  Thomas  Sworder,  to  secure  to  him  sums  of 
moDey  advanced  by  him  to  the  Defendant  Lockett 

In  1855,  Evans  beine  desirous  of  realizing  his  mort-[601]-gage  security,  a  portion 
of  the  hereditaments  included  in  his  mortgage  was  sold  to  Mr.  Abel  Smith,  and  was 
conveyed  to  him  by  an  indenture,  bearing  date  the  24th  of  December  1865,  but  in 
bfnt  executed  on  28th  Blarch  1866.  What  was  sold  was  the  two-fifths  belonging  to 
the  Defendant  Lockett  in  this  portion,  the  two-fifths  of  the  Plaintiff  and  the  remaining 
one-fifth  which  belonged  to  Miss  Lockett,  the  lady  who  was  now  the  wife  of  Benjamin 
Ayres.  All  the  persons  interested  in  these  shares  and  all  the  incumbrancers  upon 
them  were  made  parties  to  the  deed,  and  all  executed  it  except  Miss  Lockett,  who 
was  at  that  time  an  infant,  and  who  was  to  execute  it  and  receive  her  one-fifth  of  the 
purchase-money,  providing,  on  attaining  twenty-one,  she  assented  to  this  sale  of  her 
share.  The  amount  of  the  purchase-money,  after  certain  deductions,  was  £4385. 
The  amount  of  the  share  of  the  purchase-mone^  belonging  to  the  Defendant  Lockett 
in  respect  of  his  two-fifths,  and  also  of  the  Plaintiffs  share  of  the  purohase-money  in 
respect  of  her  two-fifths  in  the  property  sold,  was  each  the  sum  of  £1764 ;  but  Mr. 
Evans,  the  mortgagee,  required  to  be  paid  in  full  the  total  amount  due  to  him,  which 
the  two-fifths  of  the  purohase-money  belonging  to  Mr.  Lockett  did  not  discharge. 
The  consequence  was  that  £394,  3s.  8d.  had  to  be  taken  from  the  two-fifths  of 
PlabtiflTs  share  of  the  purchase-money,  and  this  was  done  and  paid  to  Evans 
aoeordingly,  for  the  purpose  of  paying  him,  in  full,  all  that  was  due  to  him  for 
principafand  interest.  Accordingly,  he  was  then  fully  paid  off;  and  as  regarded  the 
remainder  of  the  property  indaded  in  his  mortgage,  he  was  a  trustee  for  the  rightful 
ovners. 

By  an  indenture  of  even  date,  to  which  the  Plaintiff  was  not  a  party,  Evans,  the 
mortoagee,  by  the  desire  of  Lockett,  conveyed  to  Miss  Charsley  all  the  undivided 
[502j  two-fifths  parts  or  shares  of-  the  Defendant  Lockett  in  the  remainder  of  the 
property  included  in  the  mortgage  of  January  1853,  but  not  included  in  the  sale  to 
Smith,  as  a  further  security  for  the  sum  advanced  by  her,  and  at  the  same  time,  by 
this  instrunaent,  he  conveyed  the  legal  estate  in  these  hereditaments  to  her.  All 
these  charges,  together  with  the  legal  estate  in  the  hereditaments,  were  now  vested, 
by  assignment  and  conveyance,  in  the  Defendant  Sworder,  and  the  question  the 
Oonrt  had  to  determine  was,  whether  the  Plaintiff  was  entitled,  by  virtue  of  her 
having  been  a  surety  only  to  secure  the  sum  of  £2000  lent  to  Lockett,  to  stand  in 
the  place  of  Evans,  the  mortgagee,  as  against  the  two-fifths  of  Lockett  in  the  remaining 
property  not  included  in  the  sale  to  Smith,  and  so  conveyed  to  Miss  Charsley  as  before 
stated  by  the  deed  of  even  date,  and  whether  the  Plaintiff  was  entitled  to  have,  as 
against  this  remaining  unsold  portion  of  the  mortgaged  property,  the  same  rights  and 
seearities  as  Evans  had,  in  order  to  enforce  payment  of  the  £394,  3s.  8d.,  being  the 
balance  of  the  purchase-money  of  her  undivided  two-fifths  share  in  the  said  property 
which  was  sold,  and  which  balance  was  retained  for  the  purpose  of  paying  the  mort- 
gage debt  due  to  Evans. 

Mr.  W.  K.  Ellis,  for  the  Plaintiff,  cited  Lancaster  v.  Evors  (10  Beav.  154) ;  Stansfield 
v.  HaUam  (29  L.  J.  (Ch.)  173) ;  Praed  v.  Oardiner  (2  Cox,  86) ;  Sugden's  Vend.  (p.  1010 
(llthedit.)). 

Mr.  Southgate  and  Mr.  Marten,  for  the  Defendant,  referred  to  Copis  v.  MiddleUm 
(Tut.  &Kus8.  224);  WiUiams  v.  Oioen  (13  Sim.  597);  Farebrother  v.  fFodehouse  (23 
Beav.  18). 

[503]  Mr.  Ellis,  in  reply,  referred  to  Lake  v.  Bruiion  (18  Beav.  34). 
May  20.    Ths  Master  of  the  Bolls  [Sir  John  Bomilly].    The  question  is, 
whether  the  Plaintiff  and  the  parties  claiming  under  the  settlement  of  the  26th  of 
April  1853  have  a  right  to  be  paid  the  £394,  38.  8d.  out  of  Lockett's  share,  in  priority 
of  Sworder,  the  transferee  of  the  second  mortgage  of  the  26th  of  August  1852. 

The  general  right  of  a  surety  to  stand  in  the  place  of  the  creditor,  who  has  been 
paid  off,  is  not  disputed ;  Lancaster  v.  Evors  (10  Beav.  154)  and  many  other  cases 
establish  it,'and  the  general  right  is  not  questioned.  But,  on  behalf  of  the  Defendant 
Sworder,  it  is  insisted  that  this  right  is  confined  to  the  right  as  between  the  original 
creditor  and  the  principal  debtor,  and  that  it  does  not  extend  to  the  case  where  sub- 
sequent incambrances  have   been   made  by  the  principal,   so  as  to  deprive  such 
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subsequent  inoumbranoera  of  their  security,  and  that  as,  in  this  case,  on  the  26tb 
August  1853,  Lockett  mortgaged  his  undivided  two-fifths,  subject  to  the  mortgage  to 
Evans,  to  Miss  Charsley,  to  secure  a  sum  of  £728,  which  mortgage  is  vested  in  the 
Defendant  Mr.  Sworder,  who  acted  as  solicitor  for  the  lady  in  that  transaction,  he  is 
entitled  to  have  that  paid  out  of  the  two-fifths  belonging  to  Lockett,  against  all 
persons  except  the  mortgagee  Evans,  and  the  authorities  which  are  relied  on  for  this 

Surpose  are  fFilliams  v.  Owen  (13  Sim.  597) ;  Bawker  v.  BuU  (1  Sim.  (N.  S.)  29) ;  and 
'arebrother  v.  Wodehouse  (23  Beav.  18)  before  me. 

[604]  But  I  am  of  opinion  that  none  of  these  cases  establish  the  proposition  that 
womd  be  necessary  in  order  to  maintain  the  contention  of  the  Defendant.  In  the 
first  place,  all  question  of  absence  of  notice  of  the  first  incumbrance  and  any  rieht 
which  might  flow  from  being  a  purchaser  for  value  without  notice  may  be  disr^araed 
in  the  present  case.  No  such  questions  arise  here,  the  prior  mortgage  to  Evans  was 
well  known  to  the  subsequent  mortgagees,  and  it  was  subject  to  that  charge  that  the 
subsequent  mortgages  were  created.  The  utmost  that  any  of  those  cases  have  gone 
appears  to  me  to  be  this : — that  as  the  surety  knew  that  if  the  mortgagee,  the  pay- 
ment of  whose  debt  he  guaranteed,  advanced  any  further  mcmey  to  the  mortgagor  on 
the  security  of  the  same  property,  he  would  be  entitled  to  tack  the  second  mortgage 
to  the  former,  and  that  he  could  not  be  compelled  to  reoonvey  the  property  until  both 
mortgages  were  satisfied,  so  the  surety  cannot  insist  on  interposing  between  the  two 
securities,  and  put  himself  in  a  better  situation  than  the  person  for  whom  he  became 
surety.  That  he  cannot  insist  on  being  a  first  mortgagee  before  the  second  mortgagee, 
if  he  tender  the  money  sufficient  to  pay  off  the  first  mortgage,  and  thus  endeavoar  to 
exclude  the  second  charge  created  in  favour  of  the  original  creditor.  The  validity  of 
these  decisions  is  not  now  the  question  before  me,  but  they  stand  on  a  separate  ground, 
and  it  is  to  be  observed  that  this  right  of  a  first  mortgagee  to  tack  further  advances 
is  a  matter  which  the  surety  might  prevent  by  a  stipulation  in  his  original  contract, 
that  his  suretyship  for  the  first  charge  should  cease  and  determine  in  case  he,  the 
mortgagee,  should  advance  further  sums  on  the  security  of  the  same  property  without 
the  consent  of  the  surety.  But  even  this  exception  from  the  rule  can  only  apply  in 
cases  where  the  first  mortgagee  has  made  his  subsequent  [606]  advance  in  ignorance 
of  any  other  charge  having  been  made  by  the  mortgagor  on  the  same  property  in 
favour  of  any  other  person.  In  other  words,  it  is  only  in  cases  where  the  first 
mortgagee  could  tack  his  subsequent  advance  to  his  first  mort^;Hge  that  he  could 
apply  this  exception  to  the  doctrine.  But  if,  after  the  mortgage,  for  the  payment  of 
which  the  surety  is  bound,  the  mortgagor  should  obtain  money  from  another  person 
on  the  security  of  the  first  mortgaged  hereditaments,  and  if  notice  of  that  second 
mortgage  should  be  given  to  the  first  mortgagee,  then  no  further  advance  made  by 
him  to  the  mortgagor  could  be  tacked  on  to  his  first  mortgage,  nor  could  the  right  of 
the  surety  to  stand  in  the  place  of  the  first  mortgagee,  in  respect  of  his  first  mortgage 
when  paid  off,  be  contested,  in  case  the  surety  advanced  any  money  for  that  purpose, 
unless,  in  the  solitary  case,  where  the  first  mortgagee  advanced  further  money  on 
the  same  security,  without  knowledge  or  notice  of  any  charge  prior  to  his  second 
advance. 

I  am  of  opinion  that  a  surety  who  pays  off  the  debt  for  which  he  became  surety 
must  be  entitled  to  all  the  equities  which  the  creditor,  whose  debts  he  paid  off',  could 
have  enforced,  not  merely  against  the  principal  debtor,  but  also  as  against  all  persons 
claiming  under  him.  It  is  to  be  observed  that  the  second  and  an^  subsequent 
mortgagee  is  in  no  respect  prejudiced  by  the  enforcement  of  this  equity ;  when  he 
advances  his  money  he  knows  perfectly  well  that  there  is  a  prior  ohar^  on  the 
property,  and  if  he  thinks  fit  to  advance  his  money  on  such  security,  it  is  his  own 
affair,  and  he  cannot  afterwards  with  justice  complain.  The  amount  being  limited, 
it  is  a  matter  of  indifference  to  him  whether  the  first  mortgagee  or  the  surety  is  the 
prior  claimant  for  that  amount,  and  it  would  be,  in  my  opinion,  [606]  a  violation  of 
all  principle  if,  when  the  surety  pays  off  the  debt,  he  were  not  to  oe  entitled,  as 
against  the  principal  debtor  and  those  who  claim  under  him,  to  be  paid  the  full  amount 
due  to  him. 

In  this  case  both  Miss  Charsley  and  the  Defendant  Sworder  knew  that  the  two- 
fifths  of  Lockett's  were  mortgaged  for  £2000  and  interest;  it  was  subject  to  that 
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charge  that  they  advanced  this  money ;  bat  now  the  Defendant  Sworder  seeks  to 
make  out  that  the  charge  is  £394  less  than  that  sum ;  nay,  more,  for  the  Defendant, 
irho  is  consistent  and  logical  in  his  contention,  accordingly  insists  that  the  Plaintiff 
oaght  to  contribute  one-half  of  the  first  mortrage  debt,  as  if  she  had  or^nally  received 
one-half  of  the  money  advanced  by  Evans.  In  this  case,  suppose  the  Plaintiff  to  have 
paid  off  Evans  and  to  have  taken  a  transfer  of  his  mortgage  securities,  it  is  plain  that 
DO  conveyance  or  release  could  have  been  obtained  from  her  until  she  was  repaid  the 
full  amount  of  the  debt  due  to  her  in  respect  of  Evans'  mortgage.  The  legal  estate 
vested  in  Sworder  in  the  unsold  portion  of  the  mort^ged  hereditaments  cannot,  in 
my  opinion,  avail  him ;  he  cannot  thereby  convert  his  mortgage,  which  was  subject 
to  the  £2000  and  interest  included  in  the  first  charge,  into  a  charge  having  priority 
over  that  £2000,  either  as  against  Evans  or  as  against  any  person  entitled  to  stand 
in  his  place.  If  he  cannot  as  to  the  whole,  so  neither  can  he  do  so  as  to  any  portion 
thereof,  and  that  is  what  he  now  seeks  to  do  by  his  present  contention.  The  case  of 
WUhughbtf  V.  WiUoughby  (1  Term  Rep.  763),  to  which  I  frequently  have  occasion  to 
refer  (see  Sharpies  v.  Adams,  32  Beav.  213),  determines  that,  in  such  circumstances, 
the  legal  estate  does  not  put  the  person  who  gets  it  in  any  better  situation  [507]  than 
he  stood  in  before.  As  regards  all  incumbrancers,  of  which  he  had  notice  before  he 
advanced  bis  money,  they  nave  priority  over  him,  whether  he  has  or  has  not  got  in 
the  legal  estate. 

The  remaining  points  urged  by  or  on  behalf  of  the  Defendant  Mr.  Sworder  are 
equally  untenable.  In  the  7th  paragraph  of  his  concise  statement,  he  insists  that  the 
Plaintiff  did  not  join  in  the  mortgage  merely  as  surety ;  that  she  was  considerably 
indebted  to  Mr.  Lockett  for  repairs,  &o.,  on  the  mortgaged  property  and  for  her 
nunntenance,  and  that  she  joined  in  the  mortgage  to  secure  such  moneys;  and  in 
addition  to  this,  that  a  considerable  portion  of  the  mortgage  money  was  raised  for  the 
purpose  of  being  laid  out  in  the  repairs,  &c.,  of  which  the  Plaintiff  has  had  the 
benefit. 

This  is  not  proved,  but  if  every  word  of  it  were  true,  it  would  not  entitle  Mr. 
Lockett,  or  anyone  claiming  under  him,  to  contest  the  ri^ht  he  admitted,  when  he 
induced  the  Plaintiff  to  become  surety  for  him  to  Evans,  viz. :  that  she  was  to  have 
all  Evans'  rights  over  again  against  him,  Lockett,  if  she  paid  off  Evans  or  any  part  of 
his  debt.  If  Mr.  Lockett  has  any  claim  against  the  Plaintiff  in  respect  of  improve- 
ment of  the  property  or  her  maintenance,  he  must  bring  that  forward  in  the  ordinary 
way,  although,  in  the  circumstances  of  this  case,  after  the  lapse  of  time  which  has 
oocurred,  it  is  difficult  to  see  how  such  a  claim  could  be  supported;  but  even  if 
supported  to  the  fullest  extent,  it  could  not,  in  respect  of  it,  give  him  a  charge  on  her 
property,  or  any  right  to  be  paid  out  of  the  produce  of  the  sale  of  it,  unless  upon  a 
clear  contract  for  that  purpose,  entered  into  by  Miss  Odell,  after  admitting  his  claim 
snd  [508]  knowing  whiat  she  was  about.  It  is  not  suggested  that  anything  of  the 
sort  occurred  here. 

^  A  case  is  also  attempted  to  be  made  out  by  Mr.  Sworder  against  the  Plaintiff  of 
acquiescence  on  her  part ;  but  I  am  of  opinion  that  no  such  case  is  established,  nor 
after  the  settlement  of  her  share  in  April  1853  could  it,  even  if  established,  be  of  any 
avail  as  against  anything  except  her  separate  estate  for  life  in  the  property  settled. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  the  Plaintiff  is  entitled,  in  this 
Court,  to  the  first  charge  on  the  hereditaments  left  unsold  in  March  1856,  and 
conveyed  by  Evans  to  Miss  Charsley,  exactly  in  the  same  manner  as  if  the  £394, 
38.  8d.  taken  from  the  Plaintiff's  share  of  the  two-fifths  of  the  purchase-money  had 
not  been  paid  to  Evans ;  as  if  his  mortgage  had  not  been  paid  off  in  full,  but  that 
amount  was  still  due  to  him. 
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[609]    Baoot  v.  Bagot.    Leggb  v.  Leggk.    May  6,  26,  June  8,  1863. 

[S.  C.  33  L.  J.  Ch.  116;  9  L.  T.  217;  9  Jur.  (N.  S.)  1022;  12  W.  R  35.  See 
Elias  r.  Smnoden  Slate  Quarries'  Company,  1879,  i  App.  Gas.  466 ;  In  re  Barringtcn 
1886,  33  Ch.  D.  527.] 

It  is  a  question  of  degree,. to  be  established  by  evidence,  whether  the  working  of  a 

dormant  or  abandoned  mine  by  a  tenant  for  life  is  waste  or  not 
Semble,  that  a  mine,  the  working  of  which  had  been  diseontinued  for  twenty  or  thirty 

years,  in  consequence  of  its  not  having  been  remunerative,  might,  after  that  time  be 

worked  by  a  succeeding  tenant  for  life ;  but  a  mine,  where  the  working  of  which 

has  been  abandoned  by  the  owner  of  the  inheritance  for  the  advantage  of  the 

property,  cannot  be  worked  by  a  succeeding  tenant  for  life. 
After  a  long  delay  in  taking  proceedings  against  a  tenant  for  life  in  respect  of  waste, 

the  Court  endeavours  to  deal  liberally  towards  him. 
When  a  tenant  for  life  impeachable  for  waste  improperly,  knowingly  and  wilfully 

commits  waste,  he  cannot  derive  any  benefit  from  the  timber  cut. 
As  to  the  time  from  which  interest  is  chargeable  against  a  tenant  for  life  who  commits 

waste. 
If  a  tenant  for  life  commit  waste,  the  produce  does  not  belong  absolutely  to  the  first 

tenant  in  tail  tn  esse  while  there  is  a  possibility  of  prior  tenants  in  tail  coming  into 

esse.    Semble. 

The  first  of  these  suits  was  instituted  by  a  tenant  in  tail  to  make  the  estate  of  a 
prior  tenant  for  life,  who  was  impeachable  for  waste,  liable  for  acts  of  waste  committed 
in  his  lifetime.  The  second  was  for  the  administration  of  the  estate  of  such  tenant 
for  life. 

The  estate  was  derived  from  the  Bev.  Walter  Bagot,  who,  by  his  will,  dated  the 
4th  of  May  1798,  devised  all  his  real  estates,  subject  to  a  term  of  1000  years,  for 
payment  of  debts,  legacies,  &c.,  to  his  eldest  son  Egerton  Arden  Bagot  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder  to  the  first 
and  other  sons  of  Egerton  Arden  Bagot  successively  in  tail  male,  with  similar 
limitations  in  favor  of  each  of  the  testator's  other  sons,  Walter,  William,  Harvey, 
Humphrey  and  Ralph,  successively,  for  life,  and  of  their  respective  issues  in  tail  nude, 
with  an  ultimate  remainder  to  the  right  heirs  of  the  testator.  The  will  contained  no 
provision  to  exempt  the  several  tenants  for  life  from  impeachment  for  waste. 

The  testator  died  in  July  1806. 

[610J  Egerton  Arden  Bagot  thereupon  entered  into  possession  of  the  real  estates, 
and  he  continued  in  possession  down  to  his  death  in  February  1861.  Prior  to  this 
time  the  testator's  sons,  Walter,  William,  Harvey  and  Humphrey,  had  died  without 
issue  male,  and  at  this  time  the  estate  stood  limited  to  Ralph  Bagot  for  life,  with 
remainder  to  his  son  (the  Plaintiff)  William  W.  Bagot  in  tail.  The  latter  was  an 
infant,  having  been  bom  on  the  24th  of  January  1847. 

i^erton  Arden  Bagot  had,  by  his  will,  after  reciting  the  will  of  his  father,  devised 
certain  hereditaments  of  his  own  to  Ralph  Bagot  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  and  he  discharged  his  paternal  settled  estates,  and  all 
persons  entitled  thereto,  "  from  all  sums  of  money,  claims,  rights  and  interests,  to 
which  he  had  become  entitled  previously  to  the  date  of  his  will,  in  consequence  of  his 
having  discharged  or  purchased  any  incumbrances  affecting  the  said  paternal  estates, 
or  purchased  leasehold  interests  granted  out  of  or  affecting  the  same."  And  he 
declared  that  if  any  person  taking  any  interest  under  his  will  in  his  estates  should,  in 
any  manner,  dispute  or  call  in  question  any  of  the  dispositions  of  that  his  will,  or 
make  any  claim  against  his  estate,  in  respect  of  any  dealings  or  transactions  which  had 
taken  place  with  or  in  reference  to  paternal  settled  estates,  that  then  he  should  forfeit 
his  estate.  He  also,  by  codicil,  directed  that  the  amount  of  any  such  claim,  if 
established,  should  be  paid  one  of  the  incumbrances  on  his  paternal  estates,  which  bad 
been  paid  off  by  him  and  out  of  his  own  devised  estates. 

The  first  suit  was  instituted  in  April  1862  by  William  W.  Bagot,  the  infant  tenant 
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in  tail,  against  his  father,  the  tenant  for  life  in  possession,  and  the  executors  of  [611] 
f^erton  Arden  Bagot.  The  bill  stated  that  "  during  the  period  when  Egerton  Arden 
mgot  was  in  possession,  as  tenant  for  life,  of  the  real  estates  so  devised,  as  aforesaid, 
by  the  will  of  Walter  Bagot,  he,  from  time  to  time,  with  full  knowledge  that  he  was 
impeachable  for  waste,  committed  divers  acts  of  waste,  by  felling  timber  other  than 
for  necessary  repairs,  and  by  opening  and  working  new  mines  and  mines  which  had 
been  abandoned,  and  mines  which  were  not  in  a  state  of  working  at  the  death  of 
the  testator  Walter  Bagot,  some  whereof  had  never  been  worked  by  the  testator  or  by 
any  other  person  whilst  he  was  in  possession  thereof,  and  others,  if  they  had  been  so 
worked  wlulst  he  was  in  possession  thereof,  had  nevertheless  been  abandoned  or  were 
lying  dormant  at  his  death,  and  that  Egerton  Arden  Bagot,  from  time  to  time,  sold 
die  said  timber  and  minerals,  and  obtained  large  sums  of  money  as  the  proceeds 
thereof,  which  he  applied  to  bis  own  use,  and  thereby  he  amassed  a  very  considerable 
fortune." 

The  bill  prayed  a  declaration  that  the  personal  estate  of  Egerton  Arden  Bagot  was 
liable  to  answer  to  the  Plaintiff  for  all  the  benefit  and  profits  received  by  him  from 
the  acts  of  waste,  with  interest  from  the  periods  they  were  respectively  received,  and 
it  prayed  an  account  of  the  timber  improperly  felled,  and  also  of  the  coals  and 
minerals  gotten  by  him  from  mines  under  the  estates  which  were  unopened,  abandoned 
or  dormant  at  the  death  of  Walter  Bagot,  the  testator,  distinguishing  those  prior  to 
the  Plaintirs  birth  in  1847. 

The  executors  of  Egerton  Arden  Bagot,  by  their  answer,  said  that  their  testator 
bad  granted  several  leases  for  his  life  of  divers  coal  mines  under  the  Lancashire 
estate,  some  of  which  were  new  and  unworked,  and  that  [612]  others  were  lying 
dormant ;  and  that  he  had  felled  timber  on  the  settled  estates ;  and  that,  to  the  best 
of  their  knowledge,  he  had  received  for  coals  from  unopened  mines,  before  the 
Plaintiff's  birth,  £7923,  158.  4d.,  and  after  his  birth,  Xll,752, 18s.  2d. ;  from  dormant 
mines,  before  his  birth,  £9769 ;  after  his  birth,  X1375 ;  for  timber  cut,  £4330,  138.  9d. 
They  stated  that  none  of  the  mines  had,  aa  they  believed,  been  worked  from  1776  to 
1806,  while  Walter  Bagot,  the  settlor,  was  in  possession.  They  also  stated  their 
belief  that  part  of  the  timber,  or  the  proceeds  thereof,  had  been  employed  or  expended 
in  rebuilding,  repairing  and  improving  the  estates,  and  they  claimed  to  set  off  or 
retain  all  just  allowances  in  respect  of  some  incumbrances  which  had  been  paid  off 
by  Egerton  Arden  Bagot,  together  with  the  outlay  and  expenses  he  had  incurred  in 
rebuilding,  and  in  repairs  and  improvements,  which  they  alleged  were  far  beyond 
what  could  have  been  required  by  a  mere  tenant  for  life.  They  also  insisted  on  the 
clsose  of  forfeiture  and  the  benefit  of  the  provision  contained  in  the  will  and  codicil 
of  Egerton  Arden  Baeot. 

Mr.  Osborne  and  Mr.  6.  N.  Colt,  for  the  Plaintiff.  The  estate  of  the  tenant  for 
life  is  clearly  accountable  for  the  waste  committed  ;  but  a  distinction  must  be  made 
aa  to  that  prior  to  the  Plaintiff's  birth  in  1847  and  that  subsequent.  As  to  the 
former,  the  amount  ought  to  be  invested  for  the  benefit  of  the  parties  entitled  to  the 
estate  in  succession,  giving  to  the  former  tenant  for  life  no  benefit  from  his  wrongful 
acts.  As  to  the  latter,  the  Plaintiff,  as  the  owner  of  the  first  estate  of  inheritance,  is 
entitled  absolutely  to  the  produce,  and  interest  is  chargeable  on  the  amounts  received 
from  the  time  of  their  receipts.  They  cited  WiUiams  v.  The  Dvke  of  Bolton  (1  Cox, 
72) ;  Pwfetf  T.  I%e  Duchess  of  BomiSJi-ion  (3  Ves.  374) ;  WhUfieU  v.  Bmntl^  P.  Wms. 
240);  LuahmgUm  v.  Boidero  (15  Beav.  1);  Garik  v.  Cotton  (3  Atk.  751 ;  S.  C.  1  Yes. 
sen.  524 ;  1  Dick.  185 ;  1  White  &  Tudor's  Lead.  Cas.  559) ;  The  Dvke  of  Leeds  v.  Lord 
Amhent  (14  Sim.  357  j  S.  C.  2  Phil.  117 ;  20  Beav.  239) ;  The  Marquis  of  Orvumde  v. 
Kyunertley  (15  Beav.  10,  n.) ;  Batenum  v.  Hotchkm  (No.  2)  (31  Beav.  486) ;  Foley  v. 
Bwnea  (1  Bro.  C.  C.  274). 

As  to  the  dormant  mines,  it  appears  that  the  settlor  entered  into  possession  of  the 
estate  in  1775,  and  died  in  1806,  and  that,  during  thirty-one  years,  none  of  the  mines 
were  worked.  The  dormant,  or  abandoned  mines,  are  therefore  in  the  same  position 
as  the  unopened  mines ;  Finer  v.  Vaugham.  (2  Beav.  466). 

As  to  the  alleged  lasting  improvements,  they  cited  Caldecott  v.  Brown  (2  Hare, 
144h  Deni  v.  Dent  (30  Beav.  363). 

Mr.  Hobhouse  and  Mr.  Lewin,  for  Ralph  Bagot,  the  tenant  for  life  in  possession, 

R  viu.— 7* 
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argued  that  the  money  received  in  respect  of  the  waste  ought  to  have  been  invested ; 
that  the  prior  tenant  for  life,  being  a  wrongdoer,  was  not  entitled  to  any  benefit  from 
his  wrongful  act,  and  that  therefore  the  fund  ought  to  have  been  accumulated.  That 
the  present  tenant  for  life  was  entitled  to  the  income  of  the  fund  so  aocumulated 
prior  to  the  birth  of  the  tenant  in  tail ;  &ower  v.  Eyre  (Sir  G.  Cooper,  156). 

Mr.  Selwyn,  Mr.  Baggallay  and  Mr.  Rasoh,  for  the  executors  of  Egerton  Aiden 
Bagot,  argued  that  no  interest  was  payable  on  the  amount  received  in  respect  of 
timber  and  minerals  prior  to  the  death  of  Egerton  Arden  Bagot,  who  was  entitled  to 
the  rents  and  profits  for  life,  and  that,  at  the  utmost,  interest  could  only  be  [614] 
chargeable  from  the  filing  of  the  bill.  That  after  the  great  lapse  of  time  (now  fifty- 
four  years)  during  which  no  complaint  had  been  made,  it  was  impossible  to  ascertain 
the  circumstances  under  which  the  timber  had  been  cut,  that  the  trees  might  have 
been  deteriorating,  or  have  consisted  of  necessary  thinnings,  or  windfalls,  and  that  by 
cutting  them,  the  estate  might  have  been  improved  instead  of  injured,  and  those  in 
remainder  benefited  thereby.  That  the  only  case  in  which  interest  had  been  given 
from  the  time  of  the  receipt  of  the  money  derived  from  the  sale  of  the  timber  was 
Williams  v.  The  DvJce  of  Bolton  (1  Cox,  72  j  3  P.  Wms.  268,  n. ;  3  Vea.  574) ;  but  that 
must  have  been  a  special  case,  for  Lord  Thurlow  considered  it  "  a  fraud  on  the  settle- 
ment (especially  considering  the  express  words  of  the  settlement),"  besides,  the  suit 
was  for  administration.  But  in  The  Duke  of  Leeds  v.  Earl  Amherst  interest  was  only 
given  from  the  death  of  the  tenant  for  life,  and  in  Garth  v.  GoUon  it  was  only  given 
from  the  filing  of  the  bill. 

That  it  might  be  said  that  the  remainder-man  had  lost  the  improved  value  by 
growth  of  the  timber  cut,  but  that  could  not  apply  to  minerals,  which  were  not 
improved  by  time. 

That  the  acts  of  Egerton  Arden  Bagot  were  either  rightful  or  wrongful ;  if  rightful, 
he  was  entitled  to  the  income  of  the  money  produced,  but  if  wronefol  the  remedy 
was  by  action  at  law  and  not  by  a  suit  in  equity.  They  cited  Bbke  v.  Peters  (31 
L.  J.  (N.  S.)  Ch.  884 ;  32  L.  J.  (N.  S.)  Ch.  200,  on  appeal) ;  Ferrand  v.  fFUson  (4 
Hare,  344;  S.  C.  15  L.  J.  (N.  S.)  Ch.  41);  Gent  v.  Ecariaon  (John.  517 ;  S.  C.  29 
L.  J.  (N.  S.)  Ch.  68) ;  Clavering  v.  Clavering  (2  P.  Wms.  388) ;  Mildmay  v.  Mildmof 
(4  Bro.  C.  C.  76) ;  Phillips  v.  Barlow  (14  Sim.  263 ;  S.  C.  14  L.  J.  (N.  S.)  Ch.  35). 

[615]  Mr.  Atkin,  for  the  Hon.  Honora  Legge  and  other  Defendants  in  the  suit 
of  Legge  v.  Legge. 

Mr.  Osborne,  in  reply ;  Jeaas  College  v.  Bloom  (3  Atk.  262 ;  1  Amb.  54) ;  Parrolt  v. 
Palmer  (3  Myl.  &  K.  632) ;  Wellesley  v.  WeUesley  (6  Sim.  497). 

May  26.  The  Masteb  or  the  Bolls  |^ir  John  Bomilly].  The  object  of  this 
suit  is  to  make  the  estate  of  Egerton  Arden  Bagot,  deceased,  liable  for  certain  acts  of 
waste  committed  by  him  on  the  family  estates,  when  he  was  in  possession  of  them  as 
tenant  for  life.  That  his  estate  is  liable  to  some  extent  is  not  disputed :  the  questions 
I  have  to  determine  relate  to  the  extent  of  that  liability,  and  the  mode  of  application 
of  the  sums  which  will  have  to  be  paid  in  respect  of  that  liability. 

The  property  was  settled  by  the  will  of  the  Rev.  Walter  Bagot,  made  in  the  year 
1798.  By  it  he  created  a  term  of  1000  years,  the  trusts  of  which  were  to  raise 
money  in  aid  of  his  personal  estate,  and  also  the  sum  of  £1800,  which,  under  his 
marriage  settlement,  he  was  bound  to  pay,  and  subject  thereto,  he  gave  the  estate  in 
question  to  Egerton  Arden  Bagot,  his  eldest  son,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  and  in  default,  to  the  second  and  every  other  son  of  the 
testator  for  life,  with  remainder  to  their  first  and  other  sons  in  tail  male  respectively, 
ending,  in  the  event  of  failure  of  sons  of  all  the  prior  tenants  for  life,  to  the 
Defendant  the  Rev.  Ralph  Bagot,  the  sixth  son  of  the  testator,  for  life,  with  remainder 
to  his  first  and  [616]  other  sons  in  tail  male.     As  to  no  one  of  the  estates  for  life 

g'ven  does  his  will  contain  any  provision  freeing  the  tenaut  for  life  from  impeachment 
r  any  waste  committed  by  him. 
The  second,  third,  fourth  and  fifth  sons  of  the  testator  have  all  died  without  issue 
male  during  the  life  of  Egerton  Arden  Bagot.  The  Plaintiff  is  the  eldest  son  of  the 
Defendant  the  Rev.  Ralph  Bagot;  he  is  the  heir  in  tail  in  remainder,  and  if  he 
survives  his  father,  and  do  not  previously  alienate  his  inheritance,  he  must  necessarily 
be  the  heir  in  tail  in  possession. 
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The  testator  died  in  July  1806.  His  eldest  son  Egerton  Arden  Bagot  thereupon 
entered  into  possession  of  the  settled  estates,  and  he  continued  in  such  position  down 
to  the  time  of  his  death,  which  took  place  on  the  4th  February  1861.  The  property 
consisted  of  the  family  mansion  and  estate  in  Warwickshire,  and  of  an  estate  in 
Lsncashire  which  was  possessed  of  valuable  minerals.  I  have  already  noticed  that 
Egerton  Arden  Bagot  had  no  power  to  commit  any  waste,  and  it  is  shewn  that  he 
was  aware  of  his  liability  in  this  respect.  Notwithstanding  this  restriction,  he  cut 
timber  to  a  large  extent,  and  be  worked  the  minerals  both  by  working  old  abandoned 
mines  and  by  opening  new  ones. 

With  respect  to  tne  abandoned,  or  as  they  are  called  in  the  pleadings  and  evidence, 
"  the  dormant  mines,"  I  am  of  opinion  that  he  is  not  shewn  to  have  been  guilty  of 
my  waste  in  working  these.  It  is  always  a  question  of  degree,  to  be  established  by 
evidence,  whether  the  working  of  a  mine  which  has  been  formerly  worked  is  waste  or 
not.  There  is  no  doubt  that  a  tenant  for  life,  though  impeachable  for  waste,  may 
properly  work  an  open  mine.  A  mine  uot  worked  for  twelve  months  or  [6171  two 
years  before  he  became  possessed  of  the  property,  must  still  be  considered  to  be  an 
open  mine.  A  mine  not  worked  for  a  hundred  years  could  not,  I  think,  be  properly 
ao  treated  ;  and  my  present  opinion  is,  that  a  mine  which  hod  not  been  worked  for 
twenty  or  thirty  years,  from  the  loss  of  profit  attending  the  working  of  it,  but  which, 
from  the  rise  in  price  of  iron  and  coal,  had  become  remunerative,  might,  without 
waste,  be  worked  again  by  a  succeeding  tenant  for  life ;  but  if  the  abandonment  of 
the  mine  had  taken  place  long  ago,  and  if  the  owner  of  the  inheritance  had  dis- 
eootjnued  the  working,  with  a  view  to  some  advantage  to  the  property,  which  he 
considered  would  accompany  such  discontinuance,  apart  from  the  profits  to  be  made 
from  the  sale  of  the  mineral,  then  I  doubt  whether  a  succeeding  tenant  for  life  could 
properly  treat  that  as  an  open  mine.  I  state  my  general  view  of  this  subject,  but  I 
doobt  whether  I  have  before  me  sufficient  materials  to  enable  me  to  come  to  a 
aatisfaetory  conclusion  on  this  point. 

The  opening  also  of  a  fresh  pit  may  be,  not  the  opening  of  a  new  mine,  but  only 
the  more  advantageous  mode  of  working  an  old  one,  and  may  possibly  be  done 
without  any  injury  to  the  inheritance,  if  the  surface  of  the  spot  where  it  is  opened 
be  of  no  or  little  value  to  the  estate.  I  am  of  opinion,  therefore,  that  as  to  the 
mines,  it  may  become  necessary  to  direct  an  inquiry  to  the  effect  I  shall  presently 
itate. 

Again,  on  the  subject  of  the  timber,  it  does  not  necessarily  follow  that  all  cutting 
of  timber  is  waste.  In  many  places  oak  coppice  is  felled  regularly  eveiy  sixteen  or 
eighteen  years,  leaving  poles  which  are  regularly  cut  every  second  fall,  i.e.,  every 
thirty-two  or  thirty-six  ^ears.  This  timber  would,  I  apprehend,  constitute  the  fair 
profits  of  the  land  to  which  the  tenant  for  life  would  [618]  be  entitled.  So,  also,  I 
apprehend  that  proper  and  regular  thinning  of  a  wood,  for  the  purpose  of  improving 
the  rest  of  the  trees  within  certain  limits,  would  not  amount  to  a  waste.  In  one  case 
{Pidgdey  v.  BawUng  (2  Coll.  275) ),  the  Lord  Justice  Knight  Bruce  held  that  the 
catting  of  larch  trees  twenty  years  old,  for  this  purpose,  was  legitimately  done  by 
the  tenant  for  life,  and  did  not  amount  to  waste.  On  the  subject  of  the  timber  felled 
I  am  also  left  in  the  dark  by  the  evidence,  and  on  this  subject  also  I  am  of  opinion 
that  it  may  be  proper  to  direct  an  inquiry,  the  terms  of  which  I  will  presently  state, 
DnIesB  by  arrangement  a  different  course  can  be  adopted. 

The  next  question  argued  before  me  relates  to  the  mode  in  which  the  tenant  for 
life  should  be  made  to  account  for  the  minerals  improperly  won  by  him,  and  also  for 
the  timber  improperly  out  by  him.  Two  periods  are  insisted  upon  by  the  counsel  for 
the  Plaintiff,  during  which  the  timber  was  cut  and  minerals  were  won,  which  is,  as 
they  contend,  governed  by  different  principles,  viz.,  the  timber  cut  and  minerals  won 
before  the  24th  of  January  1847,  when  the  Plaintiff  was  bom,  and  the  timber  cut 
snd  minerals  gotten  subsequently  to  that  period.  With  respect  to  the  former  period, 
tiiey  contend  that  the  Plaintiff  is  entitled  to  the  interest  of  the  money  derived  from 
those  sources ;  and  with  respect  to  the  latter  period,  they  contend  that  he  is  entitled 
to  the  money  itself  derived  from  the  same,  inasmuch  as  the  Plaintiff  was  the  first 
tenant  in  tail  in  esse  when  it  was  cut. 

With  respect  to  the  claim  of  Egerton  Arden  Bagot,  the  tenant  for  life  who  out 
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tiie  timber.  I  held  in  [619]  Lushingion  v.  Boldero  (15  Beav.  1),  following  GarA  v. 
Cotton,  (3  Atk.  751 ;  1  Dick.  185,  and  1  Yes.  sen.  524),  and  many  other  cases,  that 
the  tenant  for  life  oould  not  derive  any  benefit  from  the  timber  improperly,  knowingly 
and  wilfully  cut  by  him.  Upon  reviewing  the  anthorities  I  still  retain  that  opinion, 
but  at  the  same  time,  in  considering  the  cases,  it  appears  that,  after  a  long  time  has 
elapsed  before  the  bill  has  been  filed,  the  Court  has  usually  endeavoured  to  deal  with 
the  tenant  for  life  in  a  very  liberal  manner,  considering,  and  as  I  think  justly 
considering,  that,  in  most  cases,  it  would  not  be  for  the  benefit  of  the  parties 
concerned  to  go  into  a  long  and  expensive  inquiry  as  to  the  nature  of  the  timber  cat 
and  the  circumstances  under  which  it  was  cut.  If  this  be  a  correct  view  as  regards 
timber,  it  is  manifest  that  the  same  consideration  would  apply  to  the  getting  of 
mineral,  when  there  is  such  a  complication  of  circumstances  as  exist  in  the  present 
case,  arising  from  the  difficulty  of  deciding  which  were  opened  and  which  were 
unopened  mines.  Accordingly,  in  Garth  v.  Cotton,  although  the  principle  I  bare 
mentioned  was  broadly  laid  down  by  Lord  Hardwick,  he  considered  that,  instead  of 
any  such  inquiry,  it  would  be  better  simply  to  give  interest  from  the  date  of  the 
death  of  the  tenant  for  life,  and  a  similar  principle  was  acted  upon  in  the  case  of  The 
Duke  of  Leeds  v.  Lord  Amherst. 

Here,  the  tenant  for  life  was  in  possession  of  the  property  from  July  1806  till 
February  1861,  a  period  of  fifty-four  and  a  half  years ;  no  complaint  was  made  or 
any  opposition  offered  to  him,  during  the  whole  of  that  period,  as  regards  his  dealing 
with  the  property  as  he  thought  fit,  although  any  one  of  the  tenants  for  life  in 
remainder,  or  even  the  trustees  to  preserve  contingent  [620]  remainders,  might  have 
done  so.  It  is  true  that  this  negligence,  on  their  part,  does  not  affect  the  Plainti^ 
who  was  not  bom  till  1847  and  is  still  an  infant;  but  still,  taking  into  consideration 
the  family  relations  between  these  persons  (a  circumstance  which  Courts  of  Equity, 
not  merely  in  the  case  of  family  agreements,  but  in  many  other  cases,  treat  as  a 
matter  of  moment  and  one  to  be  regarded  in  dealing  with  questions  between  relatives), 
and  having  regard  to  the  fact  that  the  father  of  the  infant  Plaintiff  was  one  of  the 
tenants  for  life,  by  whose  desire,  and  I  must  also  say  properly,  the  present  suit,  I 
have  no  doubt,  was  instituted: — ^Taking  all  these  matters  into  consideration,  I  am 
disposed  to  act  rather  on  the  course  adopted  in  Gmth  v.  Cotton  by  Lord  Hardwicke, 
than  to  enforce  the  strict  right  of  the  parties,  after  the  delay  and  expense  which  would 
be  occasioned  bv  prosecuting  the  enquiries  I  should  be  otherwise  compelled  to  direct 
If,  therefore,  the  Defendants,  the  executors  of  the  tenant  for  life,  will  consent  to 
adopt  the  accounts  furnished  by  them  as  conclusive  against  the  estate  of  their 
testator,  I  will  declare  that  the  estate  of  the  testator  Egerton  Arden  Bagot  is  liable 
for  £4330,  13s.  9d.  for  timber  cut  on  both  estates,  and  for  the  sum  of  £19,676, 
13s.  6^.,  in  respect  of  minerals  won  from  unopened  mines,  but  that  his  estate  is  not 
liable  in  respect  of  the  minerals  from  the  dormant  mines;  and  I  will  then  direct 
interest  at  £4  per  cent,  per  annum  to  be  calculated  on  the  two  sums  I  have  already 
stated  (amounting  in  the  whole  to  £24,007,  78.  3^d.)  from  the  day  of  the  death  of  the 
testator,  and  charge  his  estate  with  that  amount.  Against  this,  the  estate  of  the 
testator  will  be  entitled  to  set  off  any  incumbrance  affecting  the  estate,  which  woold 
not  properly  have  been  paid  out  of  the  estate,  under  and  by  virtue  of  the  term  of 
1000  years  created  by  the  will  of  the  Kev.  Walter  Bagot,  deceased.  I  should  then 
direct  the  [621]  amount,  when  paid,  to  be  invested  as  part  of  the  settled  estate,  and 
the  interest  thereof  to  be  paid  to  the  Defendant,  the  Kev.  Walter  Bagot,  during  his 
life,  on  the  assumption  that  the  waste  had  not  been  wrongful  to  this  extent,  vis.,  that 
the  inheritance  had  not  been  injured  thereby,  and  declaring  the  Plaintiff  absolutely 
entitled  to  the  money,  subject  to  the  life-estate  of  his  father  therein. 

If  this  be  acceded  to  on  the  part  of  the  advisers  of  the  Plaintifi^  I  think  that  it 
would  be  proper,  on  the  part  of  this  Court,  to  accept  this  species  of  compromise  on  his 
behalf.  If  not,  I  should  direct,  first,  an  account  of  what  minerals  had  been  gotten 
and  won  by  the  late  tenant  for  life  Egerton  Arden  Bagot  prior  to  the  24th  Janosiy 
1847,  distinguishing  between  such  of  the  minerals  as  were  gotten  from  old  mines 
remaining  dormant  and  from  mines  newly  opened  by  him.  In  taking  such  inquiry, 
I  should  ascertain  for  how  long  and  under  what  circumstances  such  mines  had 
lemained  dormant  or  un worked,  also,  whether,  with  respect  to  the  new  pits  sunk  or 
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opened,  any  were  so  sunk  or  opened  for  the  purpose  of  facilitating  the  old  workings 
or  for  the  purpose  of  opening  fresh  mines,  and  I  should  also  state  the  circumstances 
under  which  such  fresh  workings  were  commenced.  I  should  then  direct  a  similar 
aoeoant  as  to  the  timber,  distinguishing  it  as  to  the  timber  felled  prior  to  the  24th 
January  1847,  and  that  felled  subsequently,  distinguishing  also  what  parts  of  such 
timber,  if  any,  were  felled  in  the  nature  of  thinnings,  and  whether  any  and  what  parts 
of  such  timber  were  properly  felled  with  regard  to  the  benefit  of  the  estate,  and  also 
take  an  account  of  what  parts  of  such  timber,  if  any,  were  employed  in  the  repairs  of 
the  settled  estate. 

Upon  the  coming  back  of  that  account  I  should  direct  what  should  appear  to  be 
the  amount  of  all  [622]  timber  improperly  cut  and  minerals  improperly  gotten  prior 
to  the  death  of  the  Plaintiff  to  be  invested  as  part  of  the  settled  estates,  and  the 
interest  thereon  since  the  death  of  Egerton  Arden  Bagot  to  be  paid  to  the  Defendant, 
the  father  of  the  Plaintiff.  As  to  tnat  improperly  cut  subsequently  to  the  birth  of 
the  Plaintiff,  I  should  declare  the  Plaintiff  to  be  entitled  to  the  proceeds,  as  the  fii-at 
tenant  in  tail,  together  with  interest  at  £A  per  cent  per  annum  on  that  amount,  from 
the  time  when  the  same  moneys  were  respectively  received.  As  to  all  that  which, 
on  the  inquiry,  should  appear  to  have  been  timber  properly  cut  and  minerals  properly 
von,  that  is,  by  which  the  inheritance  was  not  injured,  but  such  as  this  Court  would 
have  directed,  had  an  application  been  made  to  it  by  the  tenant  for  life  for  that 
porpose,  I  should  direct  it  to  be  invested  as  part  of  the  settled  estate,  and  treat 
Egerton  Arden  Bagot  as  entitled  to  the  interest  arising  therefrom  during  his  life, 
and,  since  his  death,  charge  his  estate  with  interest  on  it  at  X4  per  cent,  per  annum, 
to  be  paid  to  the  present  tenant  for  life. 

It  is  plain  that  it  would  be  troublesome  and  probably  most  tedious  and  expensive 
to  work  out  all  these  inquiries,  and  my  opinion  is  that  the  course  I  have  above 
(ug^ted,  aa  one  to  be  adopted  in  lieu  of  such  in(]uiries,  would  be  the  best  for  all 
parties,  the  more  so  as,  after  the  great  lapse  of  time,  I  should  take  the  amounts  and 
prosecute  the  inquiries  in  the  manner  most  liberal  to  the  deceased  tenant  for  life,  and 
where,  hora.  the  difficulties  occasioned  by  the  delay,  evidence  was  wanting,  I  should 
make  all  reasonable  presumption  in  favor  of  his  estate. 

In  either  case,  his  estate  will  be  allowed,  in  discbarge,  the  incumbrances  on  the 
estate  paid  off  by  him  and  not  provided  for  by  the  will  of  the  original  testator ;  but 
in  [6231  neither  case  will  he  be  allowed  anything  in  respect  of  the  improvements  he 
has  made  on  the  settled  estates,  whether  they  be  lasting  improvements  or  otherwise, 
nor  will  he  be  allowed  anything  in  respect  of  repairs,  except  timber  in  the  rough, 
which  may  have  been  employed  for  that  purpose,  nor  anything  in  respect  of  the 
interest  accruing  on  the  incumbrances  which  it.  was  his  duty  to  keep  down. 

In  intimating  the  course  I  should  probably  adopt  if  these  accounts  and  inquiries 
were  prosecuted,  and  by  declaring  the  Plaintiff,  the  first  tenant  in  tail,  entitled  to 
the  carfus  of  the  fund  produced  by  the  improper  felling  of  the  timber  in  his  lifetime, 
I  beg  to  be  understood  as  not  expressing  any  opinion  that  he  would  have  been  so 
entiUed  if  he  were  (if  I  may  be  allowed  the  use  of  an  expression  which  accurately 
MDveys  my  meaning)  only  presumptively  tenant  in  tail  in  remainder,  instead  of 
being,  apparently,  a  tenant  in  tail  in  remainder,  that  is,  if  he  had  not  been  a  person 
who,  if  he  live  long  enough,  must  necessarily  become  entitled  to  the  estates  in 
possession.  I  by  no  means  assent  to  the  doctrine  supposed  to  be  laid  down  by  some 
of  these  cases,  but  as  I  conceive  erroneously  so  supposed,  that  if  an  estate  be  limited 
to  tax  persons  for  life,  in  succession,  with  several  successive  estates  tail  to  their 
first  and  other  sons  in  succession,  and  the  first  tenant  for  life  commits  waste  without 
eoUosion  with  anyone,  the  money  arising  from  the  sale  of  the  inheritance  wasted 
would  belong  to  the  eldest  son  of  the  last  tenant  for  life,  because  he  happened  to  be 
tiie  only  tenant  in  tail  then  in  existence,  and  that  he  could  thereby  deprive  all  the 
fntare  sons  of  the  prior  tenants  for  life,  who  should  be  afterwards  born,  of  the 
inheritance  settled  on  them.  If  the  prior  tenant  for  life  could  do  this,  as  to  a  portion, 
the  principle  would  apply  equally  to  the  whole,  and  he  might,  provided  there  was 
[G21]  no  collusion  with  the  tenant  in  tail  tm  tsse,  give  an  estate  or  a  valuable  part  of 
tt  to  a  remote  descendant,  to  the  exclusion  of  many  children,  who,  in  the  onlinary 
coarse  of  nature,  would  afterwards  come  into  existence.     I  do  not  think  that  this 
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proposition  is  intended  to  be  laid  down  in  any  of  the  cases  referred  to,  and  I  am 
unwilling  to  do  anything  which  might  lead  to  the  supposition  that  I  considered  this 
to  be  the  law. 

I  have,  I  think,  in  the  obserrations  I  have  already  made,  disposed  of  the  principal 
objections  urged  by  the  counsel  for  the  executors  of  Mr.  Egerton  Arden  Bagot; 
but  I  notice  more  especially  one,  from  the  pointed  manner  in  which  it  was  pat, 
but  which,  I  think,  admits  of  a  ready  and  conclusive  answer.  It  was  araued  that 
the  cutting  of  timber  and  the  winning  of  minerals  by  Egerton  Arden  mgot  wis 
either  wrongful  or  not  wrongful,  in  other  words,  that  it  was  either  wrongful  or 
rightful ;  that  if  it  was  wrongful,  it  was  a  case  for  an  action  at  law,  and  that  if  it  was 
rightful,  the  money  ought  to  be  settled,  and  he  was  entitled  to  the  interest  of  it.  I 
assent  to  the  proposition  that,  if  it  was  risbtful,  the  money  ought  to  be  settled,  bnt 
I  do  not  concur  tbat^  if  not  rightful,  the  Court  ought  to  leave  the  parties  to  theii' 
remedy  at  law.  In  fact,  the  death  of  Egerton  Araen  Bagot,  and  the  necessity  of 
administering  his  estate,  entitles  anyone  who  seeks  to  make  a  claim  against  his 
assets  to  seek  the  aid  of  this  Court  for  that  purpose,  and  to  compel  the  executor 
either  to  admit  assets  or  to  account  for  his  estate  accordingly. 

Assuming  that,  in  the  case  of  Legge  v.  Legge,  which  came  on  to  be  heard  with 
Bagot  V.  Bagot,  and  which  is  brought  for  the  administration  of  the  estate  of  Egerton 
Arden  Bagot^  a  decree  for  administration  of  that  estate  shall  be  made,  then  I  am  of 
opinion  that  the  parties  to  the  latter  suit,  both  the  Plaintiff  and  Defendant  his  father, 
[625]  are  entitled,  when  the  amount  of  their  claims  is  settled  in  Bagot  v.  Bagot,  to 
nave  a  direction  for  leave  to  prove  the  amount  due  to  them  against  the  estate  of  the 
testator  in  the  suit  of  Legge  v.  Legge. 

In  addition  to  the  above  decree  which  I  have  intimated,  and  which  affects  the 
estate  of  the  deceased  tenant  for  life,  Egerton  Arden  Bagot,  I  am  of  opinion  that  it 
will  be  proper,  having  regard  to  the  facts  proved  in  this  case,  to  direct  an  inquiry,  to 
ascertain  what  mines  and  minerals  are  now  in  existence  in  the  settled  estate,  and 
what  is  doing  in  respect  of  them,  and  whether  it  is  for  the  benefit  of  the  inheritanoe 
that  any  and  which  of  such  mines  should  continue  to  be  worked,  and  also  an  account 
of  all  profits  and  moneys  derived  from  the  working  thereof  since  the  death  of  Egerton 
Arden  Bagot,  and  by  whom  the  same  have  been  received,  or  how  the  same  hare 
been  applied.  And  declare  that  the  proceeds  that  have  already  arisen  therefrom  and 
may  hereafter  arise  from  the  same  ought  to  be  invested  as  part  of  the  said  settled 
estates,  and  the  dividends  arising  from  the  same,  when  so  vested,  be  paid  to  the 
tenant  for  life  for  th6  time  being  of  the  estates.  And  if  thought  desirable,  an 
inquiry  may  be  taken,  in  like  manner,  as  to  the  timber  now  standing  on  the  estate, 
adopting  for  that  purpose  the  form  of  order  in  the  case  of  Tooker  v.  Aiuuslei/  (5  Sim. 
235),  which  I  have  usually  followed  in  such  cases. 

With  respect  to  costs,  I  must  treat  this  as  a  proceeding  necessary  for  the  purpose 
of  establishing  a  debt  against  the  estate  of  a  testator,  the  costs  of  which  must  be 
added  to  the  debt  to  be  proved.  The  Defendants,  the  executors  of  Egerton  Arden 
Bagot,  must  be  declared  to  be  entitled  to  have  their  costs  of  this  suit,  as  between 
[6%]  solicitor  and  client,  out  of  the  estate  of  their  testator.  Their  conduct  has  been 
perfectly  proper  and  regular  in  every  step  they  have  taken  in  this  suit,  the  claims  in 
which  it  was  their  duty  to  oppose,  and  in  opposing  to  give  all  the  information  in  their 
power  respecting  the  matters  complained  oi.  They  were  bound  to  protect  the  estate, 
of  which  they  are  trustees,  to  the  utmost  of  their  power,  but  in  doing  so,  to  conceal 
nothing,  and  to  submit  to  act  in  all  respects  as  the  Court  might  direct.  This  is  the 
course  they  have  adopted,  and  they  are  entitled  to  a  perfect  immunity  from  this 
Court  for  having  so  acted. 

Jwne  8.     Mr.  Osborne  stated  that  the  compromise  suggested  had  been  declined. 

The  Master  of  ths  Bolls  said  that  the  decree  must  be  in  the  terms  stated  in 
his  judgment.  He  also  stated  that  the  produce  of  the  windfalls  (contrary  to 
the  popular  notion)  did  not  belong  to  the  tenant  for  life,  but  must  be  invested. 

Note. — ^Upon  appeal  to  the  Lord  Chancellor  a  compromise  was  effected. 
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[626]    Re  Bakxb.     May  8,  30,  Jme  2,  1863. 

[8  L.  T.  566 ;  11  W.  B.  792  ;  2  N.  B.  151.    Questioned,  /»  re  Mamy,  1865, 

34  Beav.  470.] 

Upon  a  petition  by  a  mortgagor  to  tax  the  bill  of  the  mortgagee's  solicitor,  after 
paTment,  the  mortgagee  must  be  served. 

A  mortgagor  seeking  to  tax  the  bill  of  the  mortgagee's  solicitor,  as  against  the 
solicitor,  stands  in  the  position  of  the  mortgagee  himself,  and  if  the  mortgagee 
cannot  tax  it,  neither  can  the  mortgagor  ;  but  the  mortgagor  may  tax  it  as  against 
the  mortgagee  for  the  purpose  of  diminishing  the  amount  of  his  claim. 

This  was  a  petition  by  a  mortgagor  for  taxation  of  the  bill  of  costs  of  the 
mortgagee's  solicitor,  after  payment,  under  the  third-party  clause  (6  &  7  Vict.  c.  73, 
s.  38).  The  bill,  amounting  to  £14,  5s.,  had  been  delivered  on  the  30th  of  January 
1863.  It  had  been  paid  [627]  by  the  mortgagee  on  the  24th  of  February,  and  had 
been  paid  by  the  mortgagor  to  the  mortgagee  on  redeeming  the  mortgage  on  the 
9th  of  March.  The  mortgagee  had  not  been  served  with  the  petition,  and  the 
question  was,  whether  the  petition  could  proceed  in  his  absence. 

Mr.  G.  O.  Morgan,  in  support  of  the  petition. 

The  Mastxk  of  the  Rolls  [Sir  John  Bomilly].  The  mortgagee  must  be  served 
with  the  petition.  I  have  repeatedly  had  occasion  to  expuiin  the  rule,  which 
commonly  arises  between  a  mortgagor  and  mortgagee.  The  rule  is  this : — A  mort- 
gagor may  tax  the  bill  of  the  mortgagee's  solicitor  exactly  in  the  same  manner  as  the 
mortgagee  himself  might  do.  But  if  the  mortgagee  has  bound  himself,  as  regards 
his  solicitor,  in  such  a  manner  as  to  prevent  his  taxing  the  bill,  neither  can  the  mort> 
gagor  tax  it  as  against  the  solicitor.  If  the  mortgagee  has  paid  too  much,  the 
mortgagor  can  only  tax  it  as  against  the  mortgagee,  for  the  purpose  of  diminishing 
the  amount  claimed  by  him.  When  a  mortgagor  seeks  to  have  the  bill  of  costs  of 
the  mortgagee's  solicitor  taxed,  it  is  usual  to  have  the  mortgagee  present  as  well 
as  the  solicitor.  Take  this  example : — ^A'mortgagee  employs  a  solicitor  with  reference 
to  the  mortgage,  and  the  bill  of  costs  having  been  delivered,  the  mortgagee,  after 
examining  it,  thinks  fit  to  pay  it  without  any  pressure,  although  it  is  full  of  improper 
items.  A  year  afterwards  the  mortgage  is  redeemed,  and  then  the  mortgagor  says, 
"  This  bill  is  very  improper,  and  I  am  entitled  to  have  it  taxed : "  he  is  entitled  to 
have  it  taxed,  but  not  as  against  the  solicitor ;  he  is  entitled  to  stand  in  the  shoes 
of  the  mortgagee,  and  if  the  mortgagee  cannot  tax  the  bill  as  against  his  solicitor,  so 
neither  can  the  mortgagor,  [628]  and  the  taxation  must  take  place  as  between  the 
mortgagor  and  mortgagee. 

The  case  is  the  same  with  respect  to  executors.  Thus,  when  a  residuary  legatee 
comes  against  an  executor  for  an  account,  the  executor  may  say,  here  are  five  yearly 
bills  of  my  solicitor,  which  I  have  paid,  and  I  am  entitled  to  be  allowed  the  amount 
of  them.  The  residuary  legatee  may  have  them  taxed,  but  not  as  against  the 
aolicitor,  because  they  have  been  paid  for  more  than  a  year  and  cannot  be  taxed  by 
his  client 

Here,  if  the  mortgagee  can  tax  the  bill,  it  is  not  necessary  to  have  him  here,  if 
the  case  is  put  on  that  done ;  but,  if  not,  you  must  serve  him. 

May  30.  The  executors  of  the  mortgagee  having  been  served,  the  case  was  men- 
tioned again.  The  bill  amounted  to  £14,  5s.,  of  which  charges  amounting  to  £5, 10s. 
were  complained  of  as  improper. 

Mr.  G.  0.  Morgan,  in  support  of  the  petition,  cited  Re  Barrow  (17  Beav.  547) ; 
Be  Damson.  (28  Beav.  605). 

Mr.  Selwyn  and  Mr.  Bates,  for  the  representatives  of  the  mortgagee. 

Mr.  Baggallay,  for  the  solicitor. 

/tme  2.  The  Master  of  the  Bolia  thought  the  charges  for  £b,  10s.  could  not 
be  sustained,  but  that  the  violent  imputations  of  fraud  had  been  disproved.  He  said 
that  he  did  not  intend  to  send  so  trifling  a  matter  to  the  Taxing  Master,  but  that  he 
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should  direct  the  repayment  of  the  X6,  10a.,  and  that  all  the  parties  should  bear 
their  own  costs. 

[629]    Young  v.  Nbill.    April  23,  24,  May  22,  1863. 

[S,  C.  9  L.  T.  9 ;  9  Jur.  (N.  S.)  976 ;  11  W.  B.  1052 ;  2  N.  R  212.] 

If  the  consignee  of  a  cargo,  by  agreement  with  the  owner,  charter  a  ship,  and  expend 
the  money  necessary  and  proper  in  order  to  enable  her  to  fetch  the  cargo,  he  is, 
without  any  special  agreement  to  that  effect,  entitled  to  a  lien  on  the  proceeds  of 
such  cargo  in  his  hands  for  the  advance  so  made,  and  a  person  who  is  not  the 
consignee  has,  under  such  circumstances,  a  similar  lien  on  the  proceeds  of  the 
cargo,  if  he  can  arrest  such  proceeds  before  they  come  to  the  hands  of  the  shipper 
of  the  cargo. 

A.  B.  chartered  nine  vessels  in  England  to  fetch  C.  D.'s  timber  from  Nova  Scotia,  under 
an  agreement  between  them  that  he,  A.  B.,  was  to  be  the  consignee.  C.  D.,  in  breach 
of  the  contract,  consigned  the  cargoes  to  other  persons,  but  A.  B.  arrested  the  produce 
of  one  of  them  in  the  hands  of  the  consignee,  by  means  of  an  injunction.  Held, 
that  A.  B.  could  maintain  a  bill  against  C.  D.  and  the  consignee  to  enforce  his  lien 
on  the  produce  of  that  cargo,  and  that  such  lien  extended  to  all  sums  properly 
expended  by  him  in  respect  of  the  nine  ships  and  to  all  pecuniary  losses  and 
liabilities,  but  not  to  commission,  consignee's  profits  or  damages  for  breach  of  the 
contract. 

The  object  of  this  suit  was  to  make  the  proceeds  of  the  cargo  of  a  vessel  called 
the  "  Cathinka "  liable,  in  the  hands  of  her  consignees,  for  the  moneys  due  to  the 
Plaintiffs,  under  an  agreement  of  agency  and  consignment  entered  into  with  one  of 
them,  by  a  person  of  the  name  of  Crane,  on  behalf  of  the  Defendants  Neill  and  Gilbert. 
The  questions  in  the  cause  were  both  of  law  and  of  fact,  and  arose  under  the 
following  circumstances : — 

In  the  years  1859  and  1860  the  Defendant  Gilbert,  residing  at  Shediac,  in  the 
province  of  New  Brunswick,  carried  on  an  extensive  business  as  a  lumberer,  that  is, 
in  felling  and  floating  pine  timber  and  deals  down  the  stream  that  leads  to  Shediac, 
there  sawing  these  pines  at  his  mill  into  the  proper  sizes  and  lengths,  and  then 
shipping  them  to  England  and  elsewhere.  The  Defendant  Neill  also  resided  at 
Shediac,  where  he  also  carried  on  business  as  a  merchant.  In  the  beginning  of  the 
year  1860  the  Defendant  Gilbert  was  largely  indebted  to  the  Defendant  Neill,  and, 
in  order  to  liquidate  this  debt,  an  arrangement  was  made  between  them,  by  which  a 
large  consignment  of  deals  was  to  be  made  to  London,  of  which  the  principal  profit 
at  least,  if  not  the  whole,  was  [630]  to  belong  to  Neill.  The  whole  profit  was,  as 
Neill  said,  to  go  in  liquidation  of  his  debt.  In  order  to  effect  the  proper  arrange- 
ment for  this  purpose,  Joseph  Crane  was  sent  to  this  coimtry,  as  the  agent  of  both 
the  Defendants,  Neill  and  Gilbert.  The  instructions  and  authority  given  to  Crane 
by  Gilbert  were  by  parol,  and  were  only  to  be  gathered  from  the  evidence  of  both, 
which  was  not  at  variance.  The  authority  given  to  Crane  by  Neill  was  in  writing, 
and  was  to  this  effect : — It  authorized  Crane,  when  in  England,  to  sell,  on  NeilPs 
account,  3,000,000  superficial  feet  of  deals,  deliverable  at  Shediac  in  the  ensuing 
spring,  in  the  customary  manner.  For  all  not  sold  on  contract,  Neill  authorized 
Crane  to  charter  vessels  to  remove  them. 

When  Crane  arrived  in  this  country,  he  was  unable  to  sell  the  deals  on  contract, 
and  he  was  obliged,  therefore,  to  proceed  on  the  latter  part  of  his '  instructions,  viz., 
to  charter  vessels  to  remove  them.  For  this  purpose  he  applied  to  the  Plaintiff 
Young,  to  whom  he  had  a  letter  of  introduction,  and  with  him  he  entered  into  the 
following  arrangement : — Crane  requested  the  Plaintiff  to  act  as  agent  and  consignee 
of  the  Defendants  Gilbert  and  Neill  for  3,000,000  feet  of  deals,  and,  on  the  I4th  of 
February,  be  gave  the  Plaintiff  a  written  authority  to  arrange,  by  sale  or  contract  or 
charter,  for  the  removal  of  the  deals  mentioned.  He  told  the  Plaintiff  that  the 
average  value  of  the  deals  was  408.  per  1000  superficial  feet,  that  the  Defendant  Neill 
was  to  be  at  liberty  to  draw  to  the  extent  of  SOs.  per  1000  feet,  and  that  Gilbert 
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was  to  be  at  liberty  to  draw  on  the  Plaintiff,  against  the  estimated  surplus  produce, 
to  the  extent  of  ;C80  for  each  ship  chartered  by  the  Plaintiff  and  sent  out  to  Shediac, 
and  that  the  remainder  was,  subject  to  the  commission  and  disbursements  of  the  said 
Plaintiff,  to  belong  to  the  Defendant  Gilbert 

[531]  The  first  question  of  fact  in  the  cause  was,  whether  the  Defendant  Neill  was 
cognizant  of  and  assented  to  this  arrangement,  and  the  Court,  on  the  evidence,  came 
to  that  conclusion. 

The  Plaintiff  Young,  together  with  the  Plaintiff  Lewin  (who  became  his  partner  in 
May  I860),  acted  bond  fide  on  the  faith  of  the  arrangement.  In  May  1860  Crane 
received  from  the  Plaintiffs  a  written  authority  enabling  Gilbert  to  draw  £80  against 
each  vessel  to  be  chartered,  and  also  a  written  authority  to  Neill  to  draw  on  them 
against  the  cargoes  at  the  rate  of  SOs.  per  1000  feet 

The  Plaintiffs  forthwith  proceeded  to  charter  the  vessels  and  to  make  all  the 
Decessary  arrangements  for  the  purpose  of  executing  their  part  of  the  agreement,  in 
the  course  of  which  they  had  to  make  the  usual  disbursements,  amounting  in  the 
vhole  to  a  considerable  sum,  and  was  said  to  be  about  £400,  which  the  Court,  for  the 
purpose  of  the  judgment,  assumed  to  be  proper  to  be  allowed  as  between  Neill, 
Grilbert  and  the  Plaintiffs.  The  Plaintiffs  chartered  nine  vessels  for  this  purpose,  one 
was  lost,  seven  arrived  at  Shediac  in  the  month  of  May  1860,  the  eighth,  the 
"Cathinka,"  whose  cargo  was  the  subject  of  this  suit,  did  not  arrive  at  Shediac  till 
July  1860.  The  first  seven  vessels  were  laden  before  the  23d  of  July,  the  bills  of 
lading  were  sent  by  Gilbert  to  Neill,  for  the  purpose  of  performing  his  part  of  the 
agreement,  and  for  the  purpose  of  having  them  sent  to  the  Plaintiffs  Young  and  Lewin. 
Instead  of  doing  so,  Neill  sent  the  bills  of  lading  of  these  seven  vessels  and  consigned 
the  vessels  themselves  to  Messrs.  Barnes  &  Son,  of  Bristol,  who  accordingly  received 
the  cargoes,  and,  after  making  the  usual  deduction,  accounted  for  the  proceeds  to  the 
Defendant  Neill;  but  no  part  of  [632]  such  proceeds  had  been  applied  towards 
repaying  to  the  Plaintiffs  the  expenses  incurred  by  them  for  chartering  and  insuring 
the  seven  vessels,  or  any  expense  incurred  in  respect  of  them. 

When  the  Defendant  Gilbert,  at  Shediac,  found  that  the  Defendant  Neill  had  sent 
the  bills  of  lading  to  Messrs.  Barnes  &  Son  and  consigned  these  ships  to  them,  he 
determined  to  send  the  bill  of  lading  of  the  "  Cathinka,"  the  only  remaining  vessel, 
direct  to  the  Plaintiffs,  and  he  accordingly  refused  to  deliver  it  to  the  Defendant 
Neill.  Thereupon  the  Defendant  Neill  filed  a  bill  against  the  Defendant  Gilbert,  in 
the  Supreme  Court  of  the  province  of  New  Brunswick,  praying  the  delivery  up  to  him 
of  tile  bill  of  lading  of  the  "Cathinka."  After  some  contest  and  discussion  in  that 
■viit,  and  on  the  21st  August  1860,  an  order  wa^  made  by  the  Supreme  Court  of  New 
Bmnswick,  by  which  the  bill  of  lading  was  delivered  to  Mr.  Stephen  Wiggins,  of  the 
finn  of  Messrs.  Wiggins  &  Son,  of  St  John,  New  Brunswick,  with  directions  that 
they  should  send  it  and  consign  the  cargo  to  their  own  correspondents  in  England, 
with  directions  to  them  to  self  the  cargo  and  to  hold  the  produce  thereof  subject  to 
the  order  of  the  Supreme  Court  The  Plaintiffs  were  no  parties  to  this  suit  in  New 
Brunswick,  and  the  only  question  raised  in  that  suit,  as  far  as  appeared  from  the 
jadgment  set  forth  in  the  bill,  was  a  question  of  account  between  the  Defendants 
Gilbert  and  Neill,  on  the  taking  of  which  and  on  the  ascertainment  of  to  which  of 
them  the  balance  was  due,  the  right  to  the  proceeds  of  the  cargo  was  to  depend.  In 
punuance  of  this  order  of  the  Supreme  Court,  the  bill  of  lading  of  the  "  Cathinka " 
was  sent  and  the  vessel  herself  consigned  to  the  Defendants  Messrs.  Boyson  &  Tagart 
They  sold  the  cargo,  and,  after  paying  themselves  all  their  charges  and  expenses, 
there  [638]  remained  in  their  hands  a  sum  of  £615,  10s.  lid.,  which  was  subject  to 
the  various  claims  upon  it 

This  bill  was  filed  on  the  8th  February  1861  against  Neill,  Gilbert  and  Messrs. 
Bovson  &  Tagart,  praying  a  declaration  that  the  Puintiffs  were  entitled  to  a  charge 
or  lien  upon  the  proceeds  of  the  "  Cathinka  "  for  what  was  due  to  them  from  Neill  and 
Gilbert,  under  the  agreement  of  agency  and  consignment  made  through  Crane,  and 
for  an  account  of  damages  and  also  for  the  accounts  and  for  payment  On  the  16th 
April  1861  an  injunction  was  granted  by  this  Court,  to  restrain  Messrs.  Boyson  & 
Tagart  from  paying  over  to  anyone  the  proceeds  arising  from  the  sale  of  the  cargo  of 
the  "Cathinka." 
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The  first  question  was,  whether  Neill  knew  of  and  assented  to  the  arrangement 
entered  into,  on  his  behalf,  by  Gi^ne,  with  the  Plaintififs.  The  Court,  on  the 
evidence,  held  in  the  affirmative.  The  second  question  was,  whether  the  Defendants 
Messrs.  Boyson  &  Tagart  had  paid  away  the  £615,  10s.  lid.,  the  net  balance  of  the 
proceeds  of  the  "  Cathinka  "  before  the  injunction  had  been  issued.  The  Court,  upon 
the  facts,  held  that  they  had  not^  and  that  the  JC615,  lOs.  lid.  was  still  in  the  hands 
of  Messrs.  Boyson  &  Tagart,  and  that  they  were  liable  to  produce  and  make  good  the 
same.  The  third  question  was  one  of  law,  and  was  whether,  upon  these  facts,  the 
Plaintiffs  were  entitled  to  have  the  produce  of  the  "  Cathinka "  applied  in  making 
good  what  was  due  to  them  from  Neill  in  respect  of  these  transactions. 

The  bill  had  been  taken  pro  eonfesso  as  against  Gilbert. 

Mr.  Baggallay  and  Mr.  Welford,  for  the  Plaintiffs,  [684]  argued  that  a  valid  and 
binding  contract  had  been  entered  into  by  the  Plaintiffs  with  the  Defendants  through 
their  agent  Crane,  which  had  been  adopted  and  acted  on  by  Neill.  That  this  contract 
^ve  to  the  Plaintiffs  an  equitable  charge,  on  the  proceeds  of  the  cargo  shipped  under 
It,  for  their  outlay  made  on  the  faith  of  it,  and  also  for  the  expenses  and  damages 
incurred  by  the  breach  of  it,  and  that  such  lien  affected  the  moneys  in  the  hands  of 
Messrs.  Boyson,  and  extended  to  the  advances,  <&c.,  made  in  respect  of  all  the  nine 
ships. 

Mr.  Selwyn  and  Mr.  Robinson,  for  the  Defendant  Neill,  argued  that  there  was  no 
contract  binding  on  him  or  to  which  he  had  assented.  That  the  bill  could  not  be 
supported,  for  that  its  object  was  for  the  specific  performance  of  a  contract  which 
could  never  have  been  and  was  now  incapable  of  being  specifically  enforced.  That 
the  other  object  of  the  bill  was  to  recover  damages  for  the  breach  of  a  contract,  which 
was  the  proper  subject  for  an  action  at  law  and  not  for  a  suit  in  equity.  But  diat  if 
the  ease  rested  on  a  claim  for  a  lien,  none  existed,  for  there  was  no  contract,  no 
assignment,  no  possession  of  the  bill  of  lading  or  of  the  proceeds  of  the  cargo,  and  no 
custom  to  authorize  it,  and  that  the  money  itself  had  been  paid  over  by  Messrs. 
Boyson  &  Co.,  under  orders  of  the  Court  in  New  Brunswick,  prior  to  the  injunction. 
Lastly,  that  the  rights  of  the  Plaintiffs,  if  any,  were  limited  to  their  outlay  in  respect 
of  the  "  Cathinka,'  and  did  not  apply  to  the  other  ships. 

Bum  V.  Carvalho  (4  Myl.  &  Cr.  690) ;  NiehoUon  v.  Knowks  (6  Mad.  47),  were  cited. 

[6361  Mr.  J.  H.  Palmer  and  Mr.  G.  Long,  for  Messrs.  Boyson  &  Tagart,  in  addition, 
argued  that  the  money  in  their  hands  had  been  parted  with  by  them  prior  to  the 
granting  of  the  injunction. 

May  22.  The  Master  of  the  Rolls  [Sir  John  Romilly]  (after  stating  the  above 
facts  and  the  questions  arising  in  the  cause) : — On  the  first  question  of  fact,  viz., 
whether  die  Defendant  Neill  knew  of  and  assented  to  the  arrangement  entered  into 
on  his  behalf  by  Crane  with  the  Plaintiffs,  I  have  arrived  at  a  conclusion  favorable  to 
the  Plaintiffs.  [His  Honor  carefully  examined  the  evidence  and  proceeded :] — This 
body  of  evidence,  combined  with  the  probability  of  the  case  to  which  I  have  already 
referred,  induce  me  to  believe  that  the  matter  was  fully  and  completely  explained  to 
the  Defendant  Neill  in  the  end  of  May  1860,  and  that  he  allowed  the  whole  matter 
to  proceed  as  if  he  had  fully  assented  to  such  arrangement.  It  was  his  duty,  as  soon 
as  he  resolved  to  reject  the  arrangement,  to  inform  the  Plaintiff  of  such  his  dete^ 
mination,  which  he  never  did.  But,  in  addition  to  this,  he  has  obtained  all  the 
advantage  of  the  disbursements  made  by  the  Plaintiff  for  the  eight  ships,  which,  if 
they  had  been  chartered  by  Messrs.  Barnes  &  Son,  in  anticipation  of  the  cargoes  being 
consigned  to  them,  would  have  been  made  by  Messrs.  Barnes  &  Son,  and  would  have 
been  deducted  by  them  from  the  proceeds,  before  they  were  remitted  to  the  Defendant 
Neill.  Instead  of  which,  on  the  28th  May  1860,  he  writes  to  Millidge,  the  agent  of 
the  Plaintiffs  at  New  Brunswick,  a  letter  in  which  he  undertakes  to  forward  to  the 
Plaintiffs  the  bills  of  lading  of  the  vessels. 

I  am  of  opinion  then,  on  the  first  question  of  fact,  [636]  that  the  Defendant  Neill 
knew  of  and  is  bound  by  the  arrangement  entered  into  by  Crane  on  his  behalf  with 
the  Plaintiff. 

The  second  question  of  fact  is,  whether  the  Defendants  Messrs.  Boyson  &  Tagart 
had  paid  away  the  £615,  lOs.  1  Id.,  the  net  balance  of  the  proceeds  of  the  "  CathinKS," 
before  the  injunction  was  issued  by  this  Court.     I  am  of  opinion  that  they  had  not, 
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and  that  the  £615,  lOs.  lid.  was  still  in  the  hands  of  Messrs.  Boyson  &  Tagart  when 
this  injunction  was  granted,  and  that  they  are  liable  to  produce  and  make  good  the 
same,  when  and  as  this  Court  shall  direct,  if  it  shall  give  any  directions  on  the  subject. 

The  questions  of  fact  being  thus  disposed  of,  the  remaining  question  to  be  decided 
is  one  of  law,  whether,  in  the  state  of  circumstances  thus  detailed,  the  Plaintiffs  are 
entitled  to  have  the  sums  arising  from  the  cargo  of  the  "  Cathinka  "  made  liable  to 
make  good  what  may  be  due  to  them  from  the  Defendant  Neill  in  respect  of  the 
transaction. 

It  is  argued,  on  the  part  of  the  Defendants,  that  the  Plaintiff  must  put  his  case 
for  relief  on  one  or  the  other  of  these  grounds,  all  of  which  fail : — He  comes  here  for  the 
specific  performance  of  a  contract,  or  to  obtain  damages  for  a  breach  of  contract  entered 
into  ?ritb  him ;  or  that  he  comes  here  claiming  a  lien  on  the  proceeds  of  the  cargo  of 
the  "  Cathinka ; "  and  that  in  no  one  of  these  characters  can  his  bill  be  maintain^. 

I  assent  to  this  mode  of  putting  the  case,  and  I  concur  with  that  argument  to  this 
extent : — I  am  of  opinion  that  this  is  not  a  bill  for  the  specific  performance  of  a  con- 
tract, and  that  it  cannot  be  maintained  on  [637]  that  ground.  The  contract  entered 
into,  if  it  ever  could  have  been  enforced  in  equity,  is  clearly  one  which  cannot  now 
be  specifically  performed.  I  am.  also  disposed  to  accede  to  the  view,  that  if  this  bill 
is  to  be  regarded  as  merely  seeking  compensation,  in  damages,  for  the  breach  by  the 
Defendant  of  an  agreement  entered  into  between  him  and  the  Plaintiffs,  that  the 
proper  tribunal  to  determine  that  question  is  at  law,  and  that  he  cannot  properly,  by 
this  suit,  seek  that  relief  in  this  Court,  but  if,  independently  of  the  question  of  loss 
•nstained  by  breach  of  the  contract,  the  Plaintiffs  are  entitled  to  any  lien  on  the 
cargo  of  the  "  Cathinka,"  it  may  be  that  they  are  entitled  to  add  to  such  lien  the 
damages  really  sustained  by  them,  if  they  can  be  properly  and  accurately  ascertained. 
It  is  on  this  ground,  if  at  all,  that  this  bill  must  be  sustained  by  the  Plaintiffs.  I 
think  that  it  is  dear  that,  unless  the  Plaintiffs  are  entitled  to  some  charge,  in  respect 
of  something,  on  the  cargo  of  the  "  Cathinka,"  their  case  must  fail. 

I  proceed,  therefore,  to  consider  whether  the  Plaintiffs  are  entitled  to  a  charge  for 
Anything,  and  if  so,  in  respect  of  what,  on  the  proceeds  of  the  cargo  of  the  "  Cathinka," 
and  I  think  that  they  are  so  entitled.  I  consider  the  case,  in  the  first  instance,  as  if 
the  "Cathinka  "  had  been  the  only  vessel  engaged  in  the  transaction.  The  case  then 
wonld  stand  thus : — ^The  agent  of  the  Defendant  Neill  agrees  with  the  Plaintiffs  that 
Uiey  are  to  charter  and  send  to  New  Brunswick  the  "  Cathinka,"  and  to  expend  the 
money  necessary  and  proper  in  order  to  enable  her  to  go  thither,  in  consideration  of 
the  vessel  and  her  cargo  being  consigned  to  them.  Neill  knew  of  and  assents  to  this 
contract,  he  loads  the  vessel,  takes  the  benefit  of  the  outlay,  and  sends  the  vessel  and 
her  cargo  to  others.  I  assume  that,  to  some  extent,  this  outlay  by  the  Plaintiffs  was 
proper  and  necessary,  in  [688]  order  to  enable  the  vessel  to  proceed  on  her  voyage. 
If  80,  the  outlay  must  have  been  made  by  someone,  and  if  by  the  consignee  of  the 
vessel  and  cargo,  he  would  clearly  have  been  entitled  to  a  lien  on  the  proceeds  for  the 
advance  so  made. 

I  am  equally  of  opinion  that  where  a  person,  who  is  not  the  consignee,  has  made 
this  advance,  and  has  made  it  bond  fide  and  with  the  sanction  of  the  person  who  is  the 
owner  of  the  cargo,  and  who  is  thereby  enabled  to  obtain  and  does  obtain  the  benefit 
of  that  advance,  by  the  shipping  of  the  cargo  by  that  vessel,  the  person  who  has  made 
toch  advance,  in  such  circumstances,  is  entitled  to  a  lien  on  the  proceeds  of  the  cargo, 
if  he  can  arrest  them  before  they  come  into  the  hands  of  the  shipper  of  the  cargo, 
(ubject,  of  course,  to  all  the  proper  deductions  to  be  made  thereout  in  favour  of  the 
consignee  of  the  cargo.  If  this  were  not  so,  there  would  obviously  arise  the  greatest 
injustice.  The  Plaintiffs,  by  the  consent  and  at  the  instance  of  the  Defendant  Neill, 
through  his  agent,  have  contributed  money  and  money's  worth  towards  earning  for 
him  the  proceeds  of  this  cargo,  if  not  contributed  by  them,  it  must  have  been  by  the 
consignees  of  ;the  cargo,  if  oy  the  consignees  then  they  would  have  deducted  the 
amount  from  the  proceeds  of  the  sale,  and  the  proceeds  to  be  remitted  to  the  Defen- 
dant would  have  been  lessened  to  that  extent.  I  am  of  opinion  Uiat  the  Defendant 
Neill  cannot  take  these  proceeds  and  refuse  to  pay  that  amount,  and  that  the  Plain- 
tiffs are  entitled  to  the  aid  of  this  Court  to  stop  the  payment  of  these  proceeds  to  him 
until  this  snm,  so  disbursed,  has  been  repaid  to  the  Plaintiffs.     In  all  this  I  assume, 
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of  course,  that  the  proceeds  belong  to  and  are  the  property  of  the  Defendant  Neill ; 
if  they  are  the  property  of  the  Defendant  Gilbert  no  question  arises,  [630]  for  then 
Neill  has  no  interest  in  them,  and  Gilbert  does  not  dispute  the  claim  of  the  Plaintiffs. 
This  is  how  the  matter,  in  my  opinion,  would  stand  if  the  "Cathinka"  had  been  the 
only  vessel  concerned  in  this  transaction.  But  this  is  not  so,  the  "  Cathinka  "  is  one 
only  of  nine  vessels  included  in  the  same  arrangement,  entered  into  in  the  manner  I 
have  stated,  between  the  Plaintiff  and  the  Defendant's  agent  The  same  principle 
would  apply  to  the  proceeds  of  all  the  other  cargoes,  if  they  were  within  the  control 
of  this  Court ;  but  the  Court  does  not  sever  and  apportion  the  various  parts  of  a 
contract.  If  the  outJay  by  the  Plaintiffs  had  been  £50  for  each  vessel,  amounting  in 
the  whole  to  £450,  the  Court  would  not  marshal  the  sums  against  the  proceeds  of 
each  cargo,  and  if  one  car^  had  only  produced  a  net  balance  of  £20,  have  mulcted 
the  Plaintiffs  of  the  remainmg  £30,  while  the  other  cargoes  had  produced  sufiScient  to 
pay  the  whole.  If  I  am  right  in  the  conclusion  of  fact  to  which,  as  I  have  already 
stated,  I  have  come,  it  was  one  entire  contract  binding  the  Defendant  Neill,  and  one 
in  which  he  has  had  the  benefit  of  all  the  outlay  made  by  the  Plaintiffs  on  all  the 
vessels  which  have  contributed  to  the  earning  of  what  he  has  obtained  from  the 
cargoes  of  the  other  vessels,  the  proceeds  of  which  have  been  severally  iucreased  pro 
tanto  by  the  outlay  made  by  the  Plaintiffs.  The  consequence  is,  that  in  my  opinion 
the  Plaintiffs  are  entitled  to  stay  any  portion  of  the  proceeds  of  any  one  of  the  cargoes 
which  can  be  identified  in  specie,  and  that  they  are  entitled  to  be  paid  out  of  such 
proceeds,  as  against  the  Defendant  Neill  aud,  subject  to  the  claims  of  consignees  and 
others  who  have  contributed  to  earn  these  proceeds,  the  amount  of  all  the  advances 
and  disbursements  properly  made  by  [640]  them,  the  Plaintiffs,  under  the  agreement 
so  entered  into  with  them. 

I  am  also  of  opinion  that  they  are  entitled  to  taok  to  that  lien  all  loss  and  damue 
which  they  have  sustained  by  reason  of  that  contract  having  been  broken  by  the 
Defendant  Neill,  and  that  having  a  lien  on  a  fund  belonging  to  him,  by  virtue  of 
which  this  Court  has  stopped  the  payment  of  it  to  him,  the  Plaintiffs  are  entitled  to 
require  that  the  amount  shall  not  be  released  until  the  amount  of  their  claims  against 
the  Defendant  Neill,  fairly  arising  out  of  the  same  transaction,  have  been  satisfied. 
But  I  must  define  what  I  mean  by  the  words  "  all  loss  and  damage ; "  by  these  words 
I  mean  all  pecuniary  loss  and  damage,  and,  for  this  purpose,  I  think  that  the  provisions 
of  Sir  Hugh  Cairns  Act  are  not  necessary,  though  they  remove  any  doubt  that  might 
otherwise  have  been  entertained  on  the  subject.  But,  by  these  words  "  pecuniary 
loss  or  damage,"  I  do  not  mean  to  include  any  profit  which  the  Plaintiffs  might  or 
would  have  made,  in  case  the  contract  had  been  fully  and  bond  fide  performed  by  the 
Defendant  Neill.  To  give  that  is  not,  in  my  opinion,  within  the  province  of  this 
Court,  if  I  were  to  give  that,  it  would  be,  as  was  fairly  argued  by  the  counsel  for  the 
Defendants,  an  attempt  to  give  specific  performance  of  an  agreement  or  damages  for 
the  breach  of  one  no  longer  capable  of  being  performed :  if  the  Plaintiffs  required 
that,  they  should  have  gone  to  law.  It  is  to  give  effect  to  the  lien,  to  which,  as  I 
have  stated,  I  consider  them  entitled,  that  they  come  into  this  Court,  and  that  lien  is 
confined  to  proper  advances,  to  which  may  be  added  pecuniary  losses,  but  to  which 
unearned  profits  cannot  be  added  until  they  have  obtained  a  judgment  at  law  for 
them,  which  they  have  not  done  in  this  case  and  which  they  cannot  now  do. 

[6411  The  costs  must  follow  the  event,  as  regards  the  Defendant  Neill.  As 
regards  Messrs.  Boyson  &  Tagart,  had  they  simply  held  the  funds  as  mere  stake- 
hdders,  I  should  have  given  them  their  costs  out  of  the  funds,  but  they  have  thought 
fit  to  side  with  the  Defendant  Neill,  to  argue  and  support  his  case  and  to  endeavour 
to  withdraw  the  fund  in  their  power  from  the  controul  of  this  Court  They,  therefore, 
must  take  the  consequences  which  usually  follow  where  a  trustee  or  stakeholder 
adopts  the  cause  of  one  of  his  ce^uu  qite  trust,  and  the  decree  against  them  must  be 
made  without  costs  on  either  side. 

The  decree  will  be  to  this  effect: — Make  the  injunction  perpetual.  Order  Messrs. 
Boyson  &  Tagart  to  pay  into  Court  the  sum  of  £615,  lOs.  lid.,  together  with  interest 
after  the  rate  of  £4  per  cent  per  annum  from  the  5th  day  of  May  1861,  within 
fourteen  days  after  service  of  the  order  to  be  now  made.  Declare  that  the  Plaintiffs 
are  entitled  to  a  lien  on  the  sum  so  paid  into  Court  for  all  sums  of  money  properly 
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pud  and  disbursed  by  them  for  the  purpose  of  enabling  the  nine  ships  in  question  to 
proceed  to  Shediac  in  New  Brunswick,  and  which  have  not  been  repaid  to  them,  and 
tiao  for  all  pecuniary  losses  or  liabilities  sustained  by  them,  with  reference  to  and 
connected  with  the  arrangement  entered  into  by  and  between  the  Plaintiff  and  Crane, 
on  behalf  of  the  Defendants  Gilbert  and  Neill.  Take  an  account  of  all  sums  of  money, 
&C.  (following  the  words  of  the  declaration).  But,  in  taking  such  account,  no  credit 
is  to  be  given  for  any  commission  or  profits  which  would  have  been  realised  by  the 
Plaintiffs,  in  case  the  said  vessels  or  any  of  them  bad  been  consigned  to  them.  Tax 
the  Plaintiffs'  costs  of  the  suit  and  declare  that  the  Plaintiffs  are  entitled  to  add 
thereto  whatever  shall  be  found  to  be  due  to  them  on  taking  the  [542]  account  afore- 
said, and  to  have  the  same  paid  out  of  the  fund  in  Court.  No  costs  to  Defendants 
Boyson  &  Tagart.    Reserve  further  consideration,  liberty  to  any  party  to  apply. 

[642]    Sellar  p.  Griffin.    April  15,  16,  1863. 

[S.  C.  33  L.  J.  Ch.  6  ;   9  Jur.  (N.  S.)  612.] 

A  collector  of  parish  rates,  appointed  by  one  set  of  overseers,  held  accountable  to  their 
successors  in  ofSce  for  moneys  received  prior  to  the  appointment  of  the  latter.  An 
account  was  directed  against  the  collector,  not  disturbing  accounts  settled  with  the 
predecessors,  with  lil^rty  to  surcharge,  and  the  Defendant^  who  resisted  the 
account,  was  ordered  to  pay  the  costs  to  the  hearing. 

In  1858  the  overseers  of  the  poor  of  the  parish  of  Saint  Mary,  Battersea,  appointed 
the  Defendant  Mr.  GrifiBn  to  be  collector  of  the  south-western  district  of  the  parish, 
to  collect  the  rates  payable  under  the  18  &  19  Yict.  c.  120.  By  a  bond,  dated  the 
25th  of  March  1858,  the  Defendant  and  two  sureties  became  bound  to  Benjamin 
Edginton  and  five  others  (the  overseers)  conditioned  to  be  void  if  (amongst  other 
things)  the  Defendant  should  duly  account  to  and  pay  over  all  money  unto  the 
obligees  "  or  to  their  successors  in  office  for  the  time  being."  The  Defendant 
continued  in  office  down  to  the  22d  of  February  1862,  when  he  resigned. 

This  suit  was  instituted  by  Sellar  and  five  other  persons,  who  were  the  present 
overseers  of  the  poor,  but  all  of  whom  were  different  persons  from  those  in  office  in 
1858,  against  Griffin  alone.  The  bill  prayed  an  account  of  the  rates  made  by  the 
overseers  for  the  time  being  of  the  parish  prior  to  the  appointment  of  the  Plaintiffs 
as  overseers,  and  received  by  the  Defendant,  and  that  the  Defendant  might  be  ordered 
to  pay  the  amount.  It  also  prayed  that  the  Defendant  might  deliver  over  to  the 
PlaintiffB  the  rate  books,  &c. 

The  Defendant  said  he  had  been  appointed  by  the  former  overseers  and  not  by 
the  Plaintiffs,  and  that  he  [6431  had  resigned  his  office  before  the  Plaintiffs  had  been 
appointed  overseers.  He  submitted  that  an  agent  was  only  responsible  to  the  person 
or  persons  by  whom  he  was  appointed.  He  said  that  he  had  duly  accounted  to  the 
satisfaction  of  his  employers  for  the  time  being,  and  that  a  large  sum  was  due  to  him, 
and  he  refused  to  account  to  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Nalder,  for  the  Plaintiffs.  The  Defendant  is  accountable 
to  the  parish  authorities  for  his  receipts  while  collector,  and  he  has  by  contract  agreed 
to  accoant  to  the  successors  in  office.  He  is  also  bound  to  deliver  over  the  books 
which  he  holds  merely  as  agent;  Lady  Beresford  v.  Driver  (14  Beav.  387,  and  16 
Bear.  134).  Having  resisted  the  accounts  he  ought  to  pay  the  costs  down  to  and 
inclading  the  hearing;  CoUffor  v.  Dudley  (Turn.  &  R.  421) ;  Anon.  (4  Mad.  273). 

Mr.  Selwyn  and  Mr.  A.  E.  Miller,  for  the  Defendant.  This  bill  cannot  be  main- 
tained ;  an  agent  is  accountable  only  to  his  principal,  to  whom  alone  he  is  responsible ; 
Lodaoood  v.  Abdy  (14  Sim.  437) ;  Maw  v.  Pearson  (28  Beav.  196) ;  Robertson  v.  Armstrong 

S.  123);  Attomey-Generai  v.  The  Earl  of  Chesterfield  (18  Beav.  596);  and  the 
fendant  is  the  agent  of  and  accountable  to  the  former  overseers  only.  The  form 
of  the  condition  of  the  bond  to  account  with  the  "  successors "  does  not  enable  the 
Plaintiff  as  successors,  to  sue  upon  the  bond.  Overseers  have  no  succession,  as  in 
the  case  of  a  corporation ;  Co.  Litt.  (9  a.  n.  1.) ;  and  a  bond  given  to  two  church- 
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wardens  and  their  successors  does  not  enable  the  suooessors  in  office  to  sue  upon  it; 
Dyer's  Bep.  (48  a.,  pi.  15).  But  the  Defendant  has  already  accounted  to  the  persons 
[644]  by  whom  he  was  employed,  and  cannot  be  called  upon  by  the  Plaiutiflb  to 
account  again.  They  also  referred  to  Farr  v.  Hdlis  (9  Bam.  &  Cr.  315) ;  7  &  8  Vict 
c.  101,  8.  61 ;  18  &  19  Vict.  c.  120,  s.  161  ;  25  &  26  Vict.  c.  102,  s.  14. 

Thb  Master  of  the  Bolls  [Sir  John  Komilly]  {ex  relatime).  The  Defendant 
says  that  he  is  not  liable  to  account  to  the  Plaintiffs,  on  the  ground  that  he  is  not 
their  agent ;  and  secondly,  that  he  has  duly  accounted  to  the  persons  to  whom  he 
was  liable  to  account,  and  that  he  is  not  bound  to  account  over  again  to  the  Plaintifls. 
I  adopt  the  principle  of  the  cases  cited  on  the  part  of  the  Defendant,  that  an  aeent, 
as  agents  is  only  liable  to  account  to  his  principal ;  but  it  is  also  clear,  from  those 
cases,  that  any  person  who  has  got  trust  or  charity  property  into  his  own  hands  is 
liable  to  account  for  it  to  the  persons  who  are  interested  in  those  funds.  There  is  a 
peculiarity  in  this  case,  which  it  is  necessary  to  refer  to.  It  can  be  best  illustrated  by 
suggesting  such  a  case  as  this : — Suppose  an  executor  and  trustee,  entitled  to  receive 
property  of  the  testator,  employs  an  agent  to  get  it  in,  and  that,  on  the  death  of  the 
executor,  the  agent  has  a  considerable  sum  of  money  in  his  hands ;  can  anybody  coo- 
tend  that  the  residuary  legatees  would  not  be  entitled  to  call  on  that  agent  to  account, 
or  that  they  could  only  get  the  account  through  the  legal  personal  representative  of 
the  executor,  which  executor  may  have  died  insolvent,  so  that  nobody  would  take  out 
administration  to  his  estate ;  and  though  the  executor  may  have  duly  accounted  to 
the  residuary  legatees  for  everything  he  received ;  but  his  agent  may  have  received 
large  sums  of  money,  in  addition,  which  remain  in  his  hands'!  Can  the  agent  be 
allowed  to  say  to  the  persons  entitled,  "  I  am  not  liable  to  account  to  [646]  you, 
because  I  am  not  your  agent,  and  all  the  accounts  that  have  been  made  to  the  executor 
were  quite  satisfactory  to  him,  and  he  has  said  I  have  properly  accounted  to  him?" 
Assuming  even  that  there  had  been  an  account  between  him  and  the  executor,  and 
even  that  it  had  been  a  settled  account,  still,  although  the  Court  would  not  disturb 
the  settled  account,  it  would,  on  proper  evidence,  give  leave,  as  it  always  does,  to 
surcharge  and  falsify,  and  to  shew  that  the  agent  had  received  a  sum  of  money  which 
he  had  not  entered  in  his  account,  and  although  the  account  might  be  perfectly  good 
as  far  as  it  stood,  and  you  could  not  quarrel  with  any  of  the  items  in  it,  yet  you 
might  introduce  fresh  items  with  perfect  correctness. 

I  confess  I  do  not  think  the  case  turns  very  much  on  the  nicety  of  the  law 
respecting  overseers.  It  has  been  said  that  the  present  overseers  cannot  now  call  on 
the  late  overseers  to  account,  and  that  the  law  makes  it  impossible  for  them  to  do 
that  at  this  moment,  and  requires  that  this  should  be  done  within  a  certain  time ;  but 
if  that  be  so,  and  if  the  Defendant  can  only  account  through  them,  is  it  an  answer  to 
these  Plaintiffs  for  the  Defendant  to  say  that  he  has  duly  accounted  to  the  late  over- 
seers, and  are  they  not  to  be  at  liberty  to  see  if  these  accounts  are  correct  or  noti  It 
would  obviously  be  the  right  of  the  residuary  legatee,  in  the  case  of  collusion  between 
an  executor  and  his  agent,  whom  he  had  appointed  to  collect  money.  If  the  residuary 
legatee  says  to  the  executor,  "The  agent  has  received  a  large  sum,  has  he  duly 
accounted  to  you  for  itl"  and  the  executor  answers,  "Yes,  and  he  has  received 
nothing  more,  the  residuary  legatee  would  be  entitled  to  have  all  the  books  of 
account  and  papers  fully  tested  by  the  examination  of  the  agent ;  and  if  there 
appeared  to  be  anything  like  collusion,  he  would  be  entitled  to  [646]  make  him  s 
party  to  the  suit  also,  if  it  appeared  that  he  had  trust  money  in  bis  hands  which  be 
had  not  paid  over,  then  there  would  be  another  ground  for  making  him  a  party  to 
the  suit. 

Of  course,  in  considering  this  question  of  account,  I  assume,  although  I  am  bound 
to  state  the  evidence  would  lead  to  a  contrary  conclusion,  that  there  is  a  sum  of 
mon^  in  the  Defendant's  hands,  and  I  am  bound  to  test  it  by  this : — What  would 
the  Court  do,  in  case  it  were  established  that  there  was  a  sum  of  money  due  from 
the  Defendant,  that  is  to  say,  a  sum  of  money  received  in  respect  of  rates  not  paid 
over  by  him,  and  now  in  his  hands  ?  And  accordingly,  in  the  course  of  the  argument, 
I  asked — whether,  supposing  the  Defendant  had  £100  in  his  hands,  to  whom  is  he  to 
account  for  this  sum)  It  appeared,  from  the  answer  given,  to  have  been  an 
embarrassing  question ;  the  liability  to  account  to  somebody  was  admitted,  and  it  was 
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admitted  he  oould  not  keep  the  money  in  his  hands,  and  that  it  would  be  very 
difficult  to  say  that  he  was  liable  to  account  to  the  old  overseers,  because  the  matter 
had  been  settled  between  them,  and  they  had  discharged  him.  But  it  was  said  that 
he  oould  not  be  liable  to  account  to  the  new  overseers,  because  he  was  not  their 
agent.  I  then  asked  whether  he  might  keep  the  money  1  In  answer  to  which  I  was 
told  that  the  case  suggested  was  not  the  case  made  by  the  bill,  the  fact  being,  that  he 
has  duly  accounted,  and  has  paid  over  everything.  But  how  is  the  Court  to  tell  that  ? 
It  never  allows  a  decree  for  account  to  depend  on  any  statement,  whether  the  balance 
is  due  one  way  or  the  other.  The  Defendant  says  the  balance  is  due  to  him,  it  may 
be  80,  or  there  may  be  a  balance  against  him.  My  opinion  is,  that  he  must  account 
for  the  rates  which  he  has  received  during  that  period  of  time. 

[647]  The  Defendant  then  says  that  he  has  duly  accounted,  but  from  the  evidence 
it  appears  that  he  did  not  duly  account,  but  that  all  he  did  was  to  furnish  a  mere 
statement  of  names  and  sums  of  money  received,  with  a  banker's  receipt  for  the 
amount  of  the  sums  added  up:  there  was  nothing  in  that  to  shew  that  he  might 
not  have  received  more.  Though  I  have  no  doubt  that  the  Defendant  is  an  honest 
man,  who  has  paid  every  penny  due  from  him,  and  that  all  this  litigation  arises  out 
of  the  squabbles  in  the  parish,  yet  I  must  look  at  the  case  strictly,  and  as  if  there  was 
money  to  be  accounted  for  by  him. 

I  must  therefore  direct  an  account  to  be  taken,  without  disturbing  any  settled 
account  between  the  Defendant  and  the  former  overseers,  but,  at  the  same  time, 
where  there  is  a  settled  account,  the  Plaintiffs  must  be  at  liberty  to  surcharge  and 
falsify,  as  in  every  ordinary  account,  and  all  just  allowances  must  be  made  to  the 
Defendant.  But,  in  all  the  accounts  already  passed  between  him  and  the  parish, 
I  shall  assume  that  all  the  items  are  correct,  and  that  they  have  been  duly  vouched. 
If  there  is  an  account  which  is  not  settled,  then  it  must  be  taken  over  again  in  the 
ordinary  way. 

The  Defendant  must  also  deliver  up  the  books,  they  are  the  property  of  the  over- 
seers for  the  time  being,  but  he  must  have  full  and  complete  access  to  them,  at  all 
reasonable  times,  for  the  purpose  of  making  out  his  accounts. 

The  Defendant  must  pay  the  costs  up  to  the  hearing. 


[6i8]    Enioht  v.  Poole.    May  6,  1863. 

Bequest  to  A.,  and  at  his  death  (with  certain  exceptions)  to  B.,  and  "  at  her  decease  " 
to  be  divided  amongst  four  named  persons,  "  or  as  many  of  them  as  may  be  living." 
Held,  that  those  only  took  who  survived  both  A.  and  B. 

The  testatrix,  Ann  Lochner,  by  her  will,  made  under  a  power,  proceeded  as 
follows : — 

"  Also  I  bequeath  all  the  property  settled  on  me  at  my  marriage  to  my  husband 
William  C!onraa  Lochner,  which  property,  at  his  death  (excepting  the  house  No.  5 
West  Street,  Finsbury  Circus,  and  £300  in  the  £3  per  cent,  consols,  which  I  leave  to 
John  Christopher  Lochner,  of  Forty  Hill,  in  the  county  of  Middlesex),  I  leave  to  my 
listers  Mary  Fox,  at  her  decease  to  be  divided  amongst  the  surviving  brothers  and 
■JBters  named  in  this  will,  Elizabeth  Poole  or  her  children,  Jane  Bridger,  my  brothers 
Peter  Copeland  and  William  Copeland,  to  be  equally  divided  amongst  them,  or  as 
nuty  of  them  as  may  be  living,  for  their  own  use,  excepting  William  Gopeland's 
ihare,  which  must  be  placed  in  trust  for  him  to  receive  the  interest  of  it  monthly  or 
quarterly." 

The  testatrix  died  in  1846,  Mary  Fox,  the  second  tenant  for  life,  died  in  1855,  and 
William  Conrad  Lochner,  the  first  tenant  for  life,  died  in  1861. 

The  testatrix's  brother  William  Copeland  died  in  1860,  in  the  lifetime  of  William 
Conrad  Lochner.  The  Plaintiff,  who  was  his  legal  personal  representative,  by  this 
bill,  claimed  a  share  of  the  property,  consisting  of  two  leaseholds,  which  sold  for  £800, 
a  sum  of  £600  £3  per  cents,  and  £3000  cash. 

The  Defendants  demurred. 
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of  the 


K)48']  Mr.  Selwyn,  Mr.  Sonthgate,  Mr.  C.  G.  Barber  and  Mr.  Fookes,  in  support 
e  aemurrers.  The  Plaintiff,  as  representing  William  Gopeland,  has  no  interest; 
for,  first,  William  Gopeland  took  for  life  only,  the  bequest  was  intended  for  his 
personal  enjoyment  only;  Banks  v.  BraUhteaite  (32  L.  J.  (Gh.)  198).  Secondly,  the 
class  consisted  of  those  who  survived  two  particular  persons  and  were  living  at  a 
particular  time.  The  survivorship  has  reference  to  the  period  of  distribution,  namely, 
the  death  of  the  surviving  tenant  for  life.  It  is  to  be  "  divided,"  and  no  division 
could  take  place  until  that  period ;  Crippg  v.  fFoleoft  (4  Madd.  11) ;  Daniell  v.  DanieU 
(6  Yes.  297) ;  Hudson  v.  Bryant  (1  Gollyer,  681) ;  NeaOvway  v.  Seed  (3  De  6.  M.  & 
G.  18). 

The  Master  of  the  Bolls.  I  have  no  doubt  on  the  first  point,  that  William 
took  an  absolute  and  not  a  life  interest. 

Mr.  Kenyon  and  Mr.  Eddis,  in  support  of  the  bill.  This  differs  from  the  ordinary 
case,  for  here  there  are  two  tenancies  for  life  prior  to  the  gift  to  the  brothers  aai 
sisters,  and  the  division  is  to  be  "  at  her  decease,"  namely,  at  the  decease  of  Mary 
Fox.  The  survivorship  has,  therefore,  reference  to  her  death,  and  as  William  Gopeland 
survived  her,  he  became  entitled  to  a  share  in  the  property.  They  cited  WcUsam  v. 
England  (15  Sim.  1). 

The  Master  of  the  Bolls  [Sir  John  Bomillyl.  I  am  clear  that  no  person  took 
except  those  who  survived  the  period  of  division.  There  is  gift  of  a  property  to  A.  for 
life,  and  at  his  death  (with  certain  exceptions)  to  B.,  and  at  her  decease  it  is  to  be 
divided  between  [560]  the  surviving  brothers  and  sisters,  who  are  named.  The  case 
of  Oripps  V.  WoUoU  clearly  applies,  and  only  those  who  survived  both  A.  and  B.  could 
take.  The  property  is  to  be  "  divided,"  and  nobody  was  to  take  who  was  not  living 
at  the  period  of  division.  If  I  were  to  adopt  the  argument  of  the  Plaintiff,  the 
division  would  take  place  on  the  death  of  the  husband,  though  Mary  Fox  might  be 
still  living. 

I  am  of  opinion  that  the  words  in  question'  have  relation  to  the  period  of  division, 
and  that  the  Plaintiff  takes  no  interest  in  the  property.  The  demurrers  must  there- 
fore be  allowed. 

[660]    Wells  v.  Maxwell  (No.  2).    May  28,  1863. 

[See  S.  C.  32  Beav.  408 ;  65  K  B.  160  (with  note).] 

A  purchaser  is  liable  to  pay  interest  on  his  purchase-money  from  the  time  when  he 
could  prudently  take  possession ;  but  held,  that  he  could  not  prudently  take  posses- 
sion at  the  time  a  good  title  was  shewn,  if  he  had  no  assurance  that  a  person  having 
a  charge  on  the  property  would  join  in  the  conveyance. 

This  case  was  put  into  the  paper  to  be  spoken  to  on  the  minutes.    (See  ante,  p.  408.) 

The  contract,  dated  the  26tn  of  May  1862,  was  for  the  sale  of  some  bare  land 
producing  no  rent,  and  the  6th  clause  provided  as  follows : — 

"  That  if,  from  any  cause  whatever,  not  occasioned  or  arising  from  the  default  of 
the  said  William  Wells,  his  heirs  or  assigns,  the  said  purchase  shall  not  be  completed 
on  the  said  1st  day  of  July,  the  said  William  Maxwell  shall  pay  interest,  after  the 
rate  of  £A  per  cent,  per  annum,  on  the  said  sum  of  £2000,  from  that  day  until  the 
purchase  shall  be  completed,  and  shall,  from  the  same  day,  be  entitled  to  the  possession 
of  the  said  land  and  the  rentg  and  profits  (if  any)  from  the  said  let  of  July  until  the 
day  of  the  completion  of  the  purchase." 

[651]  The  contract  was  not  completed  on  the  let  of  July  1862,  the  delay  having 
arisen  from  the  non-compliance  by  the  vendor  with  two  requisitions,  the  first 
related  to  the  removal  from  the  register  of  a  Us  pendens  affecting  the  property,  but 
which  had  been  satisfied,  and  the  second  to  the  release  of  a  drainage  charge  on  it, 
which  had  not  been  effected  until  February  1863.  The  bill  was  filed  in  January  1863, 
and  the  Defendant  insisted  that  he  had  put  an  end  to  the  purchase  by  notice ;  but 
the  Court  directed  the  specific  performance  of  the  contract. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  vendor,  now  argued  that  the  Defendant  was 
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boand  to  pay  interest  on  the  purehaae-monev  from  the  Ist  of  July  1862,  under  the 
sixth  oonoition,  there  having  been  no  wilful  default  attributable  to  uie  vendor.  That 
audi  a  condition  had  been  held  to  be  operative  where  the  delay  was  the  result  of 
accident  and  could  not  have  been  guarded  against  by  the  vendor;  Sherum  v. 
SuJapeare  (17  Beav.  267,  and  6  De  G.  M.  &  Q.  517). 

Secondly,  that  independently  of  the  special  contract,  the  general  rule  was 
applicable,  which  was,  that  interest  must  be  paid  from  the  time  a  good  title  was  shewn, 
which,  in  this  case,  was  on  the  26th  of  August,  or  from  the  time  at  which  the 
purchaser  could  safely  take  possession ;  and  that,  considering  the  nature  of  the 
requisitions,  this  was  on  the  1st  of  July  1862 ;  Dart's  Vendors  (p.  407  (3d  edit.) ) ; 
Siren's  Vendors  (p.  630  (14th  edit.)).(l) 

[SS2^  Mr.  Baggallay  and  Mr.  Batten  were  not  called  on. 

The  Master  of  thk  Bolls  [Sir  John  Eomilly].  I  am  of  opinion  that  the  vendor 
is  not  entitled  to  interest  from  tne  time  he  claims  it. 

It  is  said  that  interest  is  payable  from  the  time  when  the  purchaser  could  have 
pradeutly  taken  possession,  that  he  could  take  possession  when  a  good  title  was  shewn, 
and  that  the  joining  of  a  mortgagee  is  a  question  of  conveyance  and  not  of  title. 
All  that  is  true,  but  in  my  opinion  it  mixes  several  things  up  together  which  cannot 
he  properly  united.  I  admit  that  the  rule  is,  that  interest  is  to  be  given  from  the 
time  when  the  purchaser  could  prudently  take  possession,  but  I  do  not  think  a 
purchaser  could  prudently  take  possession  on  the  title  being  perfectly  well  shewn,  if 
It  appeared  that  the  property  was  mortgaged  to  its  full  amount,  and  that  there  was  no 
•noiance  that  the  mortgagee  would  join  the  conveyance,  and  it  was  not  known 
whether  the  vendor  could  get  him  to  join.  It  is  true  that  this  is  a  matter  of 
conveyance,  but  the  purchaser  does  not  know  that  you  can  get  the  mortgagee's 
eonsent  to  it.  This  question  occurs  : — Is  a  condition  of  this  sort  to  be  so  treated,  that 
if  a  good  title  be  not  shewn  on  the  exact  day  stipulated,  then,  though  there  is  but  a 
umple  matter  in  dispute,  the  whole  condition  is  at  an  end,  and  the  purchaser  may  be 
guilty  of  any  species  of  delay  and  to  loiter  over  the  matter  as  much  as  he  pleases, 
and  yet  that  he  is  not  to  be  subject  to  any  of  the  consequences  arising  from  it  ?  I  am 
of  opinion  that  is  not  so.  But,  on  the  other  hand,  the  vendor  cannot  derive  any 
benefit  Qi63]  from  his  own  carelessness.  I  think  that  there  was  a  considerable  amount 
of  delay  in  this  case  on  the  part  of  the  vendor,  that  he  did  not  shew,  as  he  might, 
various  things,  and  that  he  cannot  excuse  himself  by  saying  that  the  ofScial  liquidator 
vu  out  of  the  country  at  the  time.  Having  regard  to  all  these  matters,  I  think  that 
he  was  negligent  in  this  respect,  and  although  I  do  not  think  that  it  deprived  him  of  the 
benefit  of  his  contract,  still  I  think  he  ought  not  to  be  allowed  interest  from  the  let 
of  July  under  it ;  but^  if  not  from  that  time,  it  is  di£Boult  to  say  from  what  other 
time  he  ought  to  be  allowed  interest. 

I  am  of  opinion  that  the  purchaser  could  not  prudently  have  taken  possession,  for 
he  could  not  make  certain  of  having  his  conveyance,  and  the  decree  must  stand  as  it 
''M,  without  giving  any  interest  to  the  vendor. 

Note. — On  the  appeal,  the  Lords  Justices  gave  the  Plaintiff  interest  from  the  9th 
of  April  1863,  the  date  of  the  deci-ee. 

[664]    Davis  ».  Turvey.    May  8,  1863. 

An  infant  being  entitled  to  one-ninth  of  a  real  estate,  and  it  being  for  her  benefit,  the 
Court,  instead  of  directing  a  partition,  declared  the  costs  a  charge  on  the  infant's 
share,  and  ordered  a  sale  of  the  whole  estate. 

This  was  a  petition  suit,  and  the  parties,  who  were  entitied  in  ninths,  were  desirous, 

(1)  See  Etdaile  v.  Stephenson,  1  Sim.  &  St  122 ;  De  Time  v.  De  VUme,  1  Mac.  &  G. 
336;  fFaiUs  v.  Sarel,  5  De  G.  &  Sm.  429;  LUdifield  v.  Brown,  23  L.  J.  (Ch.)  176 ; 
Robertson  v.  Skelton,  12  Beav.  363 ;  Coivpe  v.  Bakemll,  13  Beav.  421  ;  Shenrin  v. 
Shakespeare,  18  Beav.  627,  and  5  De  G.  M.  &  G.  517  ;  Carrodus  v.  Sharp,  20  Beav.  56  ; 
Vidcers  v.  Hand,  26  Beav.  630;  Denmng  v.  Henderson,  17  Law  J.  (Ch.)  8 ;  Teioart  v. 
Lauwn,  3  Sm.  &  Giff.  307 ;  Bannerman  v.  Clarke,  3  Drew.  632. 
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in  order  to  save  expense,  that  a  sale  sboold  take  place  instead  of  a  partition,  bat  one 
of  the  parties,  Florenoe  Matilda  Scholar,  was  an  infant  and  could  not  oonsentb 

Mr.  Everitt,  for  the  Plaintiff,  asked  that  the  costs  of  the  suit  might  be  declared 
a  charge  on  the  property.  See  Gcx  y.  Cm  (3  Kay  &  J.  554) ;  and  that  thereupon  the 
estate  might  be  sold  and  the  produce  divided.  He  said  that  this  course  had  been 
pursued  by  Vice-Chancellor  Wood  in  Thackeray  v.  Parker  (1  New  Rep.  567).  But  see 
Oriffia  V.  Griffies  (8  L.  T.  768);  Calvert  v.  Godfrey  (6  Beav.  97);  Johnxm,  v.  Baber 
(8  Bear.  233). 

Mr.  Freeling,  for  the  Defendants,  concurred. 

The  Master  of  the  Solus  [Sir  John  Bomillyl.  I  think  I  can  do  it,  oonsideting 
the  smallness  of  the  property  and  the  number  of  tne  shares. 

Abstract  of  Dkcrbx. 

"The  Plaintiffs  and  Defendants  (other  than  the  Defendant  Florenoe  Matilda 
Scholar)  not  desiring  a  partition  of  their  shares,  but  that  the  same  shall  be  sold  as 
hereinafter  directed :  His  Honor  doth  declare  that  it  is  for  the  benefit  of  the  infant 
Defendant,  Florence  Matilda  Scholar,  and  of  the  other  parties  interested,  that  the 
entirety  of  the  said  hereditaments  and  premises,  including  the  one-ninth  of  the  said 
infant  therein,  should  be  sold.  And  it  is  ordered  that  the  said  hereditaments  and 
premises  be  sold  accordingly,"  &c. 

"  And  His  Honor  doth  declare  that  the  costs  of  the  infant  Defendant  Florence 
Matilda  Scholar  of  this  suit,  up  to  the  hearing,  in  respect  of  her  one-ninth  share  of 
the  said  hereditaments  and  premises,  are  properly  chargeable  upon  her  share." — Reg. 
Lib.  1863,  A.  fol.  1112. 

[666]    Eedb  v.  Oakss.    May  29,  1863. 

[S.  C,  reversed  4  De  G.  J.  &  S.  505 ;  46  K  R.  1015 ;  34  L.  J.  Ch.  145 ;  11  L.  T.  549 ; 
10  Jur.  (N.  S.)  1246;  13  W.  R  420.  See  Eiait  v.  Hiaman,  1871,  26  L.  T.  56; 
Damee  v.  Goldingham,  1873,  L.  R.  8  Ch.  913;  Morris  v.  Debenham,  1876,  2  Ch.  D. 
540 ;  In  re  Cooper  &  Allm's  Contract,  1876,  4  Ch.  D.  803 ;  Tolton  r.  Sheard,  1877,  5 
Ch.  D.  25 ;  Dunn  v.  Flood,  1886,  28  Ch.  D.  692.] 

Properties  held  by  several  trustees  under  several  trusts  and  for  different  persons  were 
sold  together,  in  one  lot,  for  one  undivided  sum  and  with  special  conditions,  as  to 
part,  limiting  the  title.  Held,  that  the  purchaser  could  not  resist  the  specific 
performance  of  the  contract,  on  the  ground  of  the  mode  in  which  the  trust  property 
had  been  sold.  Held,  also,  that  the  Court,  if  necessary,  would  apportion  the 
purchase-money. 

This  was  a  bill  bv  vendors  against  the  purchaser,  for  the  specific  performance  of  s 
contract,  under  the  following  circumstances : — 

On  the  8th  of  March  1862  the  Defendant,  Mr.  Oakes,  agreed,  by  private  contract, 
after  an  attempt  to  sell  by  public  auction,  to  purchase  some  landed  property  for  one 
undivided  sum  of  £16,650.  This  property  was  held  under  three  distinct  titles,  and 
belonged  to  three  sets  of  persons,  and  the  purchase-money  was  for  one  gross  sum  for 
the  wnole.  The  first  portion  belonged  to  Mrs.  Rede  in  fee ;  the  second  was  vested  in 
the  trustees  of  her  marriage  settlement,  who  had  a  power  of  sale;  and  the  third, 
which  had  originally  belonged  to  the  four  daughters  of  Robert  Rede  Rede,  as  tenants 
in  common,  was  now  vested  in  four  sets  of  trustees  of  these  settlements,  who  had 
powers  to  sell  with  the  consent  of  the  four  daughters  and  their  husbands,  and  to  give 
good  receipts  for  the  purchase-money. 

It  was  stipulated,  oy  the  conditions  of  sale,  that  the  title  to  Mrs.  Rede's  portion 
of  the  property  should  commence  at  different  periods  for  different  parts,  varying  from 
1803  to  1845. 

This  bill  was  filed  by  Mrs.  Rede,  the  trustees  of  her  settlement,  and  the  four 
daughters  of  Robert  Rede  Rede  and  the  trustees  of  their  respective  settlements 
(twenty-two  persons  in  all)  against  Mr.  Oakes,  praying  the  specific  performance  of 
the  contract. 
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[666]  After  the  sale,  the  Plaintiffs  had  executed  an  agreement,  hy  which  they 
apportioned  the  puroh&Be-money  and  agreed  that  £140  should  be  considered  the  value 
(u  Mrs.  Bflde's  portion  of  the  property ;  X362  the  value  of  the  portion  subject  to  her 
marriage  settlement;  and  that  the  remainder,  being  £16,158,  should  be  considered 
as  the  value  of  the  part  of  the  property  belonging  to  the  four  daughters  and  the 
trastees  of  their  settlements. 

The  Defendant  objected  to  complete  his  contract,  on  the  ground  that  trust  property, 
held  under  different  titles,  ought  to  have  been  sold  separately,  and  not  together  for 
one  undivided  sum,  and  that  the  sale  was,  therefore,  invalid. 

Mr.  Baggallay  and  Mr.  F.  J.  Turner,  for  the  Plaintiffs,  argued  that  a  valid  contract 
had  been  entered  into,  which  the  Defendant  was  bound  to  perform.  That  the  case 
was  governed  by  the  decision  in  Clarke  v.  Seymour  (7  Simons,  67),  and  that  the 
purchase-money  might  be  apportioned  either  by  agreement  or  by  a  reference,  as  was 
done  in  that  case.  That  the  Defendant  would  obtain  a  good  title  by  a  conveyance 
executed  by  all  the  Plaintiffs,  and  that  if  the  eeshUs  gtte  trust  complained,  their  remedy 
would  not  extend  to  the  estate,  but  would  be  limited  to  the  purchase-money  and  the 
personal  liability  of  the  trustees. 

Mr.  Selwyn  and  Mr.  J.  Humphrey,  for  the  Defendant.  When  distinct  trustees 
join  in  selling  three  estates,  mixed  up  together,  in  one  lot  and  at  one  price,  it  is  plain 
that  they  do  not,  as  they  ought,  exercise  any  discretion  as  to  the  price  accepted  for 
their  own  portion  [667j  of  the  whole.  Infants  and  unborn  persons  may  hereafter 
become  interested  in  the  produce  of  the  sale,  and  such  a  contract  involves  a  breach  of 
trust,  in  which  case  this  Court  will  never  interfere :  Mortlock  v.  BuUer  (10  Ves.  292) ; 
Thompson  v.  Blaekstone  (6  Beav.  470). 

It  is  the  duty  of  each  set  of  trustees  to  sell  their  own  trast  property  by  itself,  at 
the  best  price  they  can  obtain  for  it,  and  the  very  fact  that,  in  this  case,  the  £16,168 
was  afterwards  apportioned,  proves  that  there  was  no  previous  determination  as  to 
t^e  amount  they  would  each  take.  If  a  field,  a  house,  and  a  mine,  held  by  three 
distinct  sets  of  trustees,  and  for  three  different  sets  of  persons,  were  sold  together, 
leaving  it  to  mere  hazard  how  the  purchase-money  was  to  be  divided,  it  could  not  be 
nipported. 

There  was  no  authority  to  these  trustees  to  sell  the  property  held  by  them  in  trust 
combined  with  other  property,  and  with  a  power  to  partition  the  purchase-money ; 
and  such  a  sale  is  especially  objectionable  where  the  properties  are  different  in  quality 
and  different  in  title.  Here  there  was  a  stipulation  as  to  part  that  the  purchaser 
should  take  a  seventeen  years'  title.  The  law  imposes  severe  penalties  on  those  who 
mix  their  own  property  with  that  of  others ;  thus  if  A.  mixes  his  com  with  B.'8,  so 
that  it  cannot  be  severed,  the  whole  mass  belongs  to  B.  {Warde  v.  ^yre,  2  Bulst.  323 ; 
ftikm  V.  Mitchell,  1  Peere  Wms.  83,  and  2  Vernon,  516.) 

Secondly.  The  difficulty  is  increased  by  the  special  condition  as  to  title ;  part  is 
■old  with  a  sixty  years'  title  and  part  with  only  thirteen.  On  what  principle  [658] 
can  the  purchase-money  of  property  so  situated  be  apportioned  ?  Such  a  contract  as 
the  present  is  not  binding  on  the  cesiuis  que  trust  under  the  marriage  settlements  of 
the  daughters. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  there  is  nothing  in  these 
objectiona  If  two  persons  are  together  the  owners  of  an  estate,  but  in  such  a  manner 
that  it  is  very  difficult  to  distinguish  what  the  share  of  each  is,  they  may  join  together 
and  sell  the  property,  and  make  a  perfectly  good  title  to  the  purchaser,  who  cannot 
complain  of  the  way  in  which  the  vendors  afterwards  divide  the  purchase-money. 
All  that  the  purchaser  has  to  consider  is,  whether  he  gets  a  perfectly  good  title  to  the 
land  which  he  has  contracted  to  buy.  I  will  first  treat  the  case  as  if  there  had  been 
no  special  conditions  of  sale,  and  a  contract  had  been  entered  into  by  two  persons  to 
nil  the  property  to  a  purchaser.  Suppose  the  vendors  were  tenants  in  fee-simple  of 
the  lands,  the  boundaries  of  which  were  so  inextricably  mixed  up  and  confused  that 
nobody  could  tell  where  they  really  were,  and  that  if  unsold  a  suit  would  become 
necessaiy  for  settling  the  boundaries.  In  that  case,  those  two  persons  might 
undoubtedly  join  in  a  sale  of  the  whole  to  A.  B.,  who  could  not,  after  he  had  got  his 
conveyance,  complain  of  the  manner  in  which  the  sellers  had  divided  the  purchase- 
money.    If  they  went  to  law  about  the  manner  in  which  it  should  be  divided,  he. 
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having  got  a  complete  tide  by  the  oonTeyanee  to  him  from  each  of  his  share,  cotdd 
not  be  mixed  up  or  conoerned  in  their  dispute.  Now,  if  that  be  good  in  the  case  of 
two  vendors,  of  coarse  it  is  good  in  that  of  any  greater  number,  anid  if  a  person  who 
enters  into  such  a  contract  for  the  purchase  of  land  gets  a  good  title,  he,  having  got 
a  conveyance  from  all  the  claimants,  is  safe,  and  must  be  satisfied. 

[669]  Then  suppose,  instead  of  there  being  two  owners  in  fefreimple,  that  part  <d 
the  property  is  vested  in  trustees  for  other  people.  If  the  trustees  have  a  power  to 
sell,  and  join  with  the  other  owners  in  fee-simple  in  selling  the  whole  proper^,  I  am 
of  opinion,  even  if  the  trustees  should  consent  to  take  less  than  their  proper  share  of 
the  purchase-money,  and  might  therefore  be  liable  to  the  cestuis  que  trust  for  a  breach 
of  trust,  still  that  the  purchaser  would  not  be  affected  by  it,  he  having  obtained  a 
conveyance  from  both  sets  of  owners.  The  division  of  the  purchase-money  could  not 
affect  him,  unless  he  had  notice  beforehand  that  there  was  a  corrupt  contract  between 
the  vendors,  bv  which  the  cestvia  que  trust  were  to  be  defrauded  of  a  portion  of  their 
property,  in  which  case  a  different  question  would  arise.  But  no  such  case  is  suggested 
in  the  case  before  me.  If  any  such  case  exists,  it  will  be  open  to  the  purchaser  to 
take  that  or  any  other  objection  before  me  in  Chambers.  But  if  no  such  case  exists, 
then  the  circumstance  that  the  purchase-money  is  to  be  apportioned  does  not  constitute 
an  objection.  If  the  parties  cannot  agree  on  the  division  of  the  purchase-money, 
then,  I  apprehend,  after  a  decree  for  specific  performance,  it  is  the  duty  of  the  Court 
to  determine  in  what  manner  the  purchase-money  is  to  be  divided,  and  when  this 
Court  has  determined  how  it  is  to  be  divided,  the  cestuis  que  trust  are  bound  by  that 
decision.  After  this  no  question  of  breach  of  trust  can  arise  in  which  the  purchaser 
can  in  any  degree  be  implicated.  In  this  case,  I  am  of  opinion  that  the  Court  has 
full  power  to  determine  the  question  of  the  division  of  the  purchase-money,  and  to 
make  a  reference,  similar  to  that  made  in  Clark  v.  Seymour  (7  Simons,  67),  that  is :  to 
inquire  how  and  in  what  proportion  the  purchase-money  ought  to  be  divided. 

[660]  Then  comes  the  question,  how  this  case  is  affected  by  the  particular  conditions 
of  sale.  It  appears  to  me  that  the  purchaser  has  assented  to  certain  conditions,  by 
which  he  gets  a  sixty  years'  title  for  part  of  the  property,  and  only  seventeen  years' 
for  another  part  of  the  property.  I  do  not  enter  into  the  question  whether  the 
Defendant  is  entitled  to  have  these  portions  of  the  property  distinguished,  that  is  not 
the  question  now  before  me ;  it  would  be  singular  if  he  were  not,  for  his  title  would 
not  be  clearly  made  out,  if  the  vendors  did  not  specify  the  parcels  to  which  each  title 
belongs.  That,  however,  is  a  matter  to  be  settled  in  Chambers.  But  the  question 
now  is,  whether,  having  entered  into  this  species  of  contract,  and  having  agreed  to 
take  a  seventeen  years'  title  for  a  part  of  the  property  instead  of  a  sixty  years'  title, 
the  Defendant  can  afterwards  raise  a  question  as  to  the  division  of  the  purchase- 
money.  I  am  of  opinion  that  he  cannot,  and  that  the  Court  will,  if  necessary, 
determine  how  the  purchase-money  is  to  be  apportioned. 

I  am  of  opinion,  therefore,  on  this  point  also,  that  no  objection  can  be  made  to 
the  relief  asked.  I  do  not  intend  to  make  any  special  direction,  but  I  propose  to 
make  a  decree  for  specific  performance  of  the  contract  in  the  usual  terms,  and  direct 
the  usual  reference  as  to  title,  and  an  inquiry  when  the  title  was  first  shewn.  And  if 
it  shall  appear  that  a  good  title  can  be  made  to  the  property,  then  let  there  be  an 
inquiry  among  whom  and  in  what  shares  the  purchase-money  is  to  be  apportioned 
and  divided,  and  reserve  further  consideration  and  costs. 

[661]    Be  The  Fire  Annihilator  Company.    April  18,  May  2,  7,  1863. 

[See  In  re  GMd  Company,  1879,  11  Ch.  D.  717.] 

Where  the  proceedings  in  a  voluntary  winding  up,  under  the  Act  of  1856,  were 
dilatory  and  unsatisfactory,  and  had  not  come  to  a  conclusion  at  the  end  of  five 
years,  the  Court,  upon  the  petition  of  a  shareholder,  directed  a  winding  up  under 
the  Court. 

This  company  was  registered  in  1856,  under  the  19  &  20  Vict.  c.  47. 
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Id  1858  the  company  passed  a  special  resolution  requiring  the  company  to  be 
woand  up  voluntarily,  and  the  secretary  was  appointed  official  liquidator.  These 
wooeedings  were,  however,  tardy  and  unsatisfactory,  and  the  winding  up  had  not  yet 
been  completed.  The  property  had  not  been  wholly  disposed  of,  calls  had  been  made, 
farther  liabilities  had  been  incurred,  the  accounts  had  not  been  rendered  from  year 
to  year,  and  _general  meetings  had  not  been  called  to  consider  them,  as  required  by 
the  19  &  20  Vict.  c.  47,  s.  104  (12). 

Under  these  circumstances,  a  petition  was  presented  by  a  shareholder  for  the 
compulsory  winding  up  of  the  company. 

Mr.  Bageallay  and  Mr.  Bozbu^h,  in  support  of  the  petition. 

Mr.  W^ens,  eemMt,  for  the  official  liquidator.  The  Court  has  no  jurisdiction  to 
interfere  pending  a  voluntary  winding  up,  and  a  shareholder  has  no  right  to  apply 
for  a  compulsory  winding  up  after  the  company  has  duly  resolved  that  it  shall  be 
wound  up  voluntarily.  The  19  &  20  Vict.  o.  47,  s.  lOfi,  says  that  a  voluntary  winding 
np  "shall  not  prejudice  the  right  of  any  areditor  of  such  compMiy  to  institute  pro- 
ceedings for  the  purpose  of  having  the  same  wound  up  by  the  CJourt."  This  [662] 
exception,  in  favor  of  creditors,  shews  that  contributories  have  no  such  right.  The 
20  &  21  Vict.  c.  14,  s.  19,  is  merely  supplemental,  and  only  refers  to  proceedings  by 
creditors,  and  not  to  those  of  contributories.  He  also  referred  to  the  19  &  20  Vict, 
c.  47,  s.  67.  He  defended  the  proceedings  of  the  liquidator,  and  argued  that  no  good 
could  result  to  anyone  from  a  compulsory  winding  up. 

The  Master  of  the  Bollb  [Sir  John  BomillyJ.  I  do  not  at  present  see  anything 
which  takes  away  the  power  of  a  contributory  to  have  the  company  effectually  wound 
np  by  the  Coart.  The  petition  had  better  stand  over,  in  order  to  enable  the  Petitioner 
to  examine  the  accounts  and  for  the  official  liquidator  to  furnish  further  information 
as  to  the  proceedings. 

The  accounts  and  information  furnished  proved  unsatisfactory  and  the  application 
was  renewed. 

Mr.  Baggallay  and  Mr.  Roxburgh,  in  support  of  the  petition. 

Mr.  W^ens,  eoniMi. 

The  Master  of  the  Bolls  held  that  the  105th  section  of  the  Act  1866  did  not 
exclude  the  right  of  a  contributory  to  present  a  petition  for  winding  up  a  company 
oompulsorily,  ^ter  a  resolution  to  wind  up  voluntarily.  He  said  that  if  the  contrary 
were  held,  then  the  effect  would  be,  that  an  official  liquidator  might  go  on  for  years, 
and  that  there  would  be  no  end  of  the  proceedings  in  the  winding  up.  That,  before 
the  Winding-up  Acts,  [663]  every  partner  had  a  right  to  have  the  partnership  accounts 
taken  in  this  Ck)urt,  and  that  the  statutes  were  only  intended  to  remove  the  preliminary 
difficulties  in  obtaining  a  decree  where  the  partners  were  numerous,  and  were  never 
intended  to  deprive  partners  of  their  right  to  have  the  partnership  wound  up. 

That,  considering  the  unsatisfactory  explanations  offered,  the  usual  compulsory 
Older  must  be  made,  under  which  the  officiid  liquidator  must  account 

The  registrar  objected  to  draw  up  the  order,  unless  petition  were  intituled  in  the 
Act  of  1862  (25  &  26  Vict  c.  89). 

May  7.  Mr.  Boxburgh  applied  that  the  order  might  be  drawn  up  without 
amending  the  petition.  He  relied  on  the  25  &  26  Vict  c.  89,  s.  207,  which  enacts, 
that  "  where  previously  to  the  commencement  of  this  Act,"  &c.,  "  a  resolution  has 
been  passed  for  winding  up  a  co>mpany  voluntarily,  such  company  shall  be  wound  up, 
in  tiie  same  manner  and  with  the  same  incidents,  as  if  this  Act  were  not  passed,  ana, 
for  the  purposes  of  such  winding-up,  such  repealed  Acts  or  Act  shall  be  deemed  to 
remain  in  full  force."  He  citcn  In  re  The  West  Silver  Bank  Mining  Company  (ante, 
p.  226). 

Tee  Master  of  the  Boli^  said  the  order  might  be  drawn  up  under  the  Acts  of 
1856  and  1858. 
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[664]    Palaibbt  v.  Carew.    Feb.  17,  18,  1863. 

[S.  C.  32  L.  J.  Ch.  608 ;  8  L.  T.  139 ;  9  Jar.  (N.  S.)  426 ;  11  W.  R  449.] 

The  Defendant  was  one  of  two  trustees  for  sale  of  an  estate,  the  produce  of  which 
was  divisible  amongst  persons  sui  juris.  He  refused  to  concur  in  a  sale  agreed 
upon  by  his  eeiiuis  que  trust,  until  he  had  been  furnished  with  deeds,  &c.,  routing 
to  another  and  an  independent  trust,  and  to  which  the  Court  held  he  was  not 
entitled.  He  also  refused  to  retire  from  the  trusts  to  facilitate  the  sale.  Upon  a 
bill  by  the  other  trustees  and  the  persons  beneficially  interested,  he  was  removed 
from  the  trusts  and  ordered  to  pay  the  coets  of  the  suit. 

By  an  indenture  dated  in  1839,  and  made  between  Mr.  and  Mrs.  Bateman  and 
Palairet  and  Carew,  after  reciting  that  there  were  eight  children  of  Mr.  and  Mrs. 
Bateman  (specifying  them),  certain  real  estates  were  conveyed  to  Palairet  and  Carew, 
upon  trust,  with  the  consent  of  Mrs.  Bateman,  during  her  life,  and  afterwards  of 
their  own  authority,  to  sell  and  hold  the  produce  on  certain  trusts  for  Mr.  and  Mrs. 
Bateman,  and  after  their  deaths  in  trust  for  their  children. 

Down  to  1856  nothing  had  been  done  as  to  effecting  a  sale,  but  in  that  year 
Palairet  and  the  parties  beneficially  interested,  after  a  valuation,  entered  into  a 
verbal  agreement  for  the  sale  of  the  property  for  JC1980,  subject  to  the  approval  of 
Carew.  They  applied  to  Carew  for  his  concurrence,  who,  fearing  to  be  involved  in 
some  future  liability,  placed  the  matter  in  the  hands  of  a  solicitor,  who  stated  that 
Mr.  Carew  was  "  satisfied  with  the  valuation,  and  content  that  the  estate  should  be 
sold  in  accordance  therewith."  A  formal  contract  was  prepared,  but  Mr.  Carew  then 
required  copies  of  deeds  and  information  relating  to  trusts  unconnected  with  the 
trusts  of  the  deed  of  1839,  and  said,  "Until  I  see  my  way  clear,  I  cannot  enter  into 
any  contract."  An  angry  correspondence  ensued.  Mr.  Carew  refused  to  concur  in 
the  sale  until  the  documents  had  been  produced. 

Mrs.  Bateman  died  in  1857,  and  the  matter  was  renewed,  but  without  any  result. 
Mr.  Bateman  died  in  1859,  and  the  matter  of  the  sale  was  again  renewed,  an  [666] 
irritating  correspondence  went  on  ;  Carew  still  refused  his  concurrence  therein  down 
to  1861,  when  the  parties  beneficially  interested  signed  a  written  contract  for  the  sale  of 
the  property.  Carew  still  held  out  and  refused  to  concur  in  it,  and  the  beneficiaries, 
who  were  all  sui  juris,  requested  him  to  resign  his  trusteeship,  and  wrote  to  him  as 
follows : — "  27th  Nov.  1861. — As  your  refusal  to  concur  in  the  contract  we  have 
entered  into  with  Mr.  Stone  for  the  sale  of  Skybborwen,  &&,  must  involve  us  in 
litigation  and  loss,  and  as  the  motive  you  allege  for  such  refusal  is  : — ^lest  you  should, 
by  acting,  endanger  yourself  and  your  family,  and  incur  responsibilities  which,  as 
you  truly  observe,  no  one  would  covet,  and  few  would  incur.  We,  the  undersigned, 
being  all  the  beneficiaries  for  whom  you  are  trustee,  and  all  siU  juris,  are  desirous  of 
relieving  you  of  your  trust,  and  to  nominate  another  person  in  your  place,  who  will 
act  in  concurrence  with  your  co-trustee,  and  we  are  willing  to  execute  to  you  a 
release  and  indemnity  on  your  resigning,  a  step  which  we  earnestly  hope  you  will 
not  now  decline  to  take. — Jane  Palairet ;  J.  G.  Palairet,  for  myself  and  as  agent  for 
my  son  Gwalter ;  Robert  Bateman ;  Sarah  Kelson ;  Reginald  Bateman ;  Thomas 
Bateman." 

Mr.  Carew  still  refused  to  do  this  without  having  all  the  documents  and  informa- 
tion he  had  previously  required  furnished  him,  and  to  which  he  still  claimed  to  be 
entitled,  in  order  to  be  exonerated  from  all  responsibility.  This,  he  said,  "  would 
not  be  the  case,  if  he  should  decline  to  commit  a  breach  of  trust,  but  resim  in  order 
to  enable  his  successor  to  do  so."  (See  Webster  v.  Le  Ewnt,  Vice-Chancellor  Kindersley, 
June  1860,  and  Lord  Chancellor,  July  1861.) 

Mr.  Carew  still  refusing  to  concur  in  the  sale,  this  suit  was  instituted  in  March 
1862  by  Mr.  Palairet  [566]  (his  co-trustee),  and  the  parties  beneficially  interested 
against  Mr.  Carew  alone,  and  the  bill  prayed  that  Mr.  Carew  might  be  removed  from 
being  a  trustee,  that  the  sale,  if  proper,  might  be  carried  into  execution,  and  that 
Mr.  Carew  might  concur  therein  and  pay  the  costs  of  the  suit. 
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Mr.  Baggallay  and  Mr.  Cracknall,  for  the  Plaintiff. 
Mr.  Selwya  and  Mr.  Dickinson,  for  the  Defendant. 

Uvtdak  ▼.  JEtbriek  (2  Chanc.  Gas.  130) ;  Jones  v.  Lewis  (1  Cox,  199) ;  Hampshire  v. 
Bndlef  (2  Coll.  34) ;  Price  v.  Loaden  (21  Beav.  508)  were  cited. 

Feb.  18.  Ths  Master  of  thx  Bolls  [Sir  John  Komillyl.  I  am  sorry  I  cannot 
find  any  justification  for  the  course  of  conduct  which  the  Defendant  has  thought  it 
his  doty  to  pursue.  In  the  year  1839  he  undertook  to  perform  certain  trusts— [His 
Honor  stated  them] — and  these  appear  to  have  been  very  plain  and  simple.  There 
is  a  trust  to  sell  the  property,  and  to  invest  the  proceeds  for  the  benefit  of  the 
persons  mentioned.  Nothing  was  done  in  the  matter  of  trusts  until  1857.  In  that 
year,  Mrs.  Bateman  being  still  alive,  it  was  thought  that  an  eligible  sale  could  be 
effected,  and  thereupon  the  parties  applied  to  the  Defendant  to  consent  to  such  sale. 
The  course  which  he  adopted,  in  the  first  instance,  was  as  fit  and  proper  as  could  be. 
He  proposed  to  appoint  a  solicitor,  on  his  behalf,  to  ascertain  whether  it  was  a  proper 
tale,  and  to  satisfy  himself  with  respect  to  the  valuation  and  the  concurrence  of  the 
other  parties  beneficially  interested.  The  Defendant  got  alarmed  appa-[6€7]-rently 
from  the  circumstance  of  the  loss  which  Mr.  Bateman  had  sustained  by  not  having 
performed  certain  trusts  relating  to  another  matter.  He  thought  that  he  could  not 
safely  act  without  examination,  not  into  the  trusts  of  the  deed  of  1839,  but  into 
SDother  trust,  which  related  to  the  marriage  settlement  of  Mr.  and  Mrs.  Bateman, 
which  was  reoited  in  the  deed  of  1839,  and  to  property  in  Ireland  and  the  West  Indies. 
Bat  the  trusts  of  the  marriage  settlement  were  perfectly  distinct  from  those  of  the 
deed  of  1839,  and  the  Defendant,  in  my  opinion,  was  not  justified  in  requiring  to  have 
a  full  explanation  of  all  the  trusts  and  of  all  the  deeds,  documents  and  papers  relating 
to  the  different  descriptions  of  property  and  premises,  for  the  purpose  of  determining 
what  were  the  trusts  which  he  had  accepted,  or  which  had  devolved  upon  him,  under 
the  deed  of  1839,  before  he  entered  into  this  contract.  His  trusts,  under  that  deed, 
were  simply  to  sell  and  stand  possessed  of  the  proceeds  for  the  benefit  of  the  parties 
named.  In  no  possible  way  can  I  (after  anxiously  endeavouring  to  find  some  excuse 
for  his  conduct)  find  any  reason  why  he  should  not  have  acceded  to  the  request  of  the 
parties.  The  Defendant  declined  to  do  so  during  the  life  of  Mrs.  Bateman ;  she  died 
in  January  1857,  and  thereupon  the  matter  was  renewed  and  the  negociations  were 
continued  during  the  life  of  Mr.  Bateman,  and  he  died  in  1859.  U  was  renewed 
again,  the  Defendant  still  resisted,  and  matters  so  continued  down  to  the  year  1861, 
when  the  parties  concerned  in  the  matter  applied  to  him  to  give  up  the  trust  and  have 
6ome  other  person  appointed.  He  declined  to  do  this  without  seeing  all  the  documents 
and  papers  relating  to  the  other  trusts,  upon  the  ground  that,  if  a  trustee  surrendered 
up  a  trust  to  a  person  who  committed  a  breach  of  trust,  he  might  be  made  liable  for 
the  consequences  which  might  arise  from  the  misconduct  of  the  new  trustee.  That, 
no  doubt,  is  correct  [668]  to  this  extent : — If  a  trustee  be  called  upon  to  commit  a 
breach  of  trust  and  refuses,  and  his  cestiUs  que  trust  say,  "  There  is  A.  6.  who  will ; 
will  you  resign  and  surrender  your  trust  to  him  1 "  and  the  old  trustee  accede  to  that 
proposal,  and  transfers  the  property  to  the  new  trustee,  for  the  purpose  of  enabling 
ium  to  commit  a  breach  of  trust,  in  that  case  the  old  trustee  would  probably  be  visited 
very  severely  by  the  Court.  But  here  the  trustee  is  merely  asked  to  perform  the 
trust  which  he  has  undertaken,  and  which  he  refuses  to  do,  and  then  he  is  asked  to 
resign,  in  order  that  someone  else  may  perform  the  trust  which  he  has  undertaken  to 
perform  and  which  he  refuses  to  do,  and  thereupon,  he  still  refuses  either  to  perform 
the  trust  himself  or  to  allow  any  other  person  to  do  it. 

It  is  suggested  that  the  proper  course  would  have  been  to  have  called  upon  Mr. 
Caiew  to  sefithe  property  himself  in  such  a  way  as  he  might  think  proper ;  but  that 
i>  not  the  usual  course,  nor  was  it  necessary  to  do  so,  nor,  indeed,  did  he  require  that 
this  should  be  done.  The  usual  course,  in  such  cases,  is  for  cestuis  que  trust,  who  are 
the  persons  most  interested  in  the  matter  and  who  have  the  strongest  motive  for 
obtaining  the  highest  possible  price,  to  enter  into  a  conditional  contract  of  sale,  and 
then  to  obtain  the  assent  of  the  trustee,  who,  when  he  has  satisfied  himself  that  the 
ram  proposed  to  be  given  for  it  is  the  value  of  the  property,  ought  to  sanction  a  sale 
which  is  beneficial  for  the  persons  for  whom  he  is  trustee.  That  is  all  the  Defendant 
was  required  to  do,  and  all  that  he  ought  to  have  done ;  but  he  has  continually  resisted 
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this  down  to  the  time  of  filing  the  bill,  and  has  insisted  upon  mixing  up  this  trust  with 
two  other  trusts  which  had  nothing  at  all  to  do  with  it. 

It  has  been  argued  that,  since  the  institution  of  the  [669]  suit,  the  Plaintiffs  hare 
furnished  the  Defendant  with  copies  of  the  deeds  which  he  required,  and  that  ther 
mi^ht  have  furnished  them  before.  It  is  unnecessary  to  enter  into  this ;  for  I  am  of 
opinion  that  he  had  no  right  to  ask  for  them,  for  they  were  in  no  way  connected 
with  the  trusts  he  had  to  perform.  The  parties  might  have  expected  that  the  trustee 
would  go  on  making  further  requisitions,  and  it  may  well  have  been,  that  they  expected, 
after  those  copies  mul  been  furnished,  that  some  other  demand  would  be  made  by  Mr. 
Garew,  which  he  would  be  as  little  justified  in  making,  and  which  they  would  bare 
been  equally  justified  in  refusing.  It  is  not  necessary  for  eesiuia  que  intd  to  yield  to 
an  unreasonable  demand,  but  if  he  does  so,  he  does  not  thereby  lose  any  of  his  rights. 
It  is  enough  to  say  that  it  is  the  duty  of  the  trustee  to  perform  the  trust  which  he  has 
undertaken,  and  that  if  he  compels  bis  cestais  gw  trust  to  come  to  this  Courts  to  compel 
him  to  do  so,  he  must  take  the  consequences  of  not  having  performed  his  duty.  Here 
it  is  obvious  that  the  Plaintiffs  have  shewn  very  considerable  forbearance,  and  have 
tried  to  avoid  coming  to  this  Court. 

I  have  endeavoured  to  arrive  at  a  conclusion  which  might  relieve  me  from  the 
necessity  of  making  the  Defendant  bear  the  costs  of  the  suit,  but  I  am  of  opinion  that 
the  Defendant  has  rendered  this  suit  necessary,  and  that  he  must  pay  the  costs  of  it 
up  to  and  including  the  hearing. 

I  will  appoint  a  new  trustee  and  direct  a  conveyance,  and  then  stay  all  further 
proceedings  against  him. 

[670]    Thompson  v.  James.    Feb.  19,  March  6,  1863. 

[See  WhiU  v.  Tarn,  1867,  37  L.  J.  Oi.  207.] 

Hoops  of  whalebone,  cane  and  other  substances,  suspended  from  the  waist  and  forming 
a  petticoat,  had  long  since  been  used  by  ladies.  The  Plaintiffs  took  out  a  patent 
for  using,  for  the  same  purpose,  hoops  made  of  steel  watch  springs.  Held,  that  this 
was  not  an  invention  which  could  properly  be  made  the  subject  of  a  patent. 

The  Plaintiffs  were  assignees  of  an  English  patent  granted  on  the  22d  of  July  1856, 
of  a  French  invention  of  a  flexible  petticoat  or  sous-juppe,  now  commonly  called 
"  crinoline."  It  consisted  of  a  number  of  circles  cr^hoops  made  of  steel  watch  spring ; 
these  were  attached  to  pieces  of  t&pe  or  riband,  and  suspended  by  them  from  a  band 
fastened  round  the  waist. 

This  bill  was  filed  against  the  Defendants  to  restrain  the  infringement  of  the  patent^ 
and  to  recover  profits  and  damages.  The  validity  of  the  patent  was  contested  by  the 
Defendants,  on  the  ground  of  want  of  novelty,  that  the  very  article  had  been  imported 
from  France  and  in  use  prior  to  the  date  of  the  patent,  that  the  invention  could  not 
be  made  the  subject  of  a  patent.  The  nature  of  the  latter  objection  is  clearly  set  forth 
in  the  following  paragraphs  of  an  affidavit  filed  on  behalf  of  the  Defendants : — 

"  I  say  that  the  principle  of  making  a  skeleton  skirt  composed  of  hoops  or  circles 
suspended  by  tapes  was  not  new  at  the  date  of  the  Plaintiffs  letters  patent,  the  same 
having  been  practised,  with  circles  of  wadding  and  of  whalebone  and  of  cane  and  of 
linen  or  cotton  cord  over  wire.  And  I  say  that,  so  long  &«o  as  in  the  last  century, 
ladies'  hoops  were  made  of  circles  suspended  or  fastened  together  by  tapes  thus  formii^ 
a  skeleton  skirt.  An  instance  of  this  description  of  skirt  may  be  seen  in  the  well- 
known  picture  by  Hogarth,  forming  the  seventh  in  the  series  illustrative  of  Industry 
and  Idleness." 

[671]  "  The  properties  of  steel  as  a  flexible  substance  were  perfectly  well  known 
before  the  date  of  tne  said  letters  patent,  and  steel  had  been  applied  to  ladies'  cape, 
to  the  sleeves  of  ladies'  gowns,  to  ladies'  stays,  and  in  various  other  ways  in  which 
distension  with  flexibility  was  desired  to  be  attained." 

"I  am  advised  and  believe,  for  the  reasons  above  stated,  that  the  said  letters 
patent  are  invalid,  not  only  because  of  the  prior  use  in  England  of  the  actual  article 
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patented,  but  also  because  steel  had  been  previooslv  employed  for  purposes  so 
analmious  to  the  purposes  for  which  the  patentee  applied  steel,  that  the  principle  of 
a  tkewtOD  skirt  composed  of  flexible  circles,  suspended  by  tapes  being  old,  the  mere 
application  of  steel  for  the  hoops  or  circles,  in  substitution  for  cane  or  whalebone, 
would  not  constitute  an  invention  for  which  a  patent  could,  by  law,  be  sustained." 

A  motion  was  now  made  for  an  imunction. 

Mr.  Baggallay  and  Mr.  Locock  Webb,  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Fookes,  for  the  Defendants. 

The  Maotsr  of  the  Rolls  [Sir  John  Komilly].  As  at  present  advised,  I  must 
ny  I  do  not  think  that  this  is  or  that  it  can  be  made  the  subject  of  a  patent.  I  do 
not  conclude  the  Plaintifis  by  what  I  am  going  to  say  now,  as  they  will  have  an 
opportunity  of  trying  it  in  another  place.  The  Plaintiffs  do  not  claim  the  number  of 
hoops  or  the  fact  of  using  hoops  for  this  purpose,  and  it  is  admitted  that  if  they  were 
made  of  whalebone  or  cane  or  any  other  substance  except  watch-spring  steel,  it  would 
be  no  vioktion  of  the  Plaintififs'  patent.  The  claim  seems  to  be  limited  exclusively 
to  the  use  of  steel  springs  in  combination  with  suspending  tapes  or  [672]  bands, 
making  this  form  of  petticoat.  If  the  articles  manufactured  by  the  Defendants  bad 
been  made  of  whalebone,  and  in  exactly  the  same  form  and  suspended  in  preciselv 
the  same  manner  as  the  Plaintifis,  it  would  be  no  violation  of  tiieir  patent.  So  if 
they  were  made  with  iron  hoops  or  steel  hoops,  providing  they  were  not  springs,  as  far 
as  it  appears  it  would  be  no  violation  of  the  Plaintiffs'  patent.  The  patent  seems  to 
be  a  mere  sabetituting  of  steel  springs  in  the  place  where  other  elastic  materials  were 
nsed  before. 

That  hoope  were  worn  in  this  country  by  our  ancestors,  as,  by  our  grandmothers 
and  great-grandmothers,  is,  I  apprehend,  a  fact  of  which  one  has  knowledge 
histoncally,  which  is  not  necessary  to  have  established  by  evidence.  But  the 
writings  of  authors  of  that  time  might  be  referred  to  as  proving  their  use.  I  have 
lome  hnes  in  my  head  from  Alexander  Pope's  "  Rape  of  the  Lock,"(l)  which  would 
go  a  great  way  to  shew  that  instruments  of  this  sort  were  used  for  dresses  at  that 
time.  Well,*then,  if  the  Plaintiffs'  claim  is  simply  to  use  steel  springs  in  a  position 
where  formerly  whalebone  was  used,  that  does  not  appear  to  me  to  be  the  subject  of 
a  patent,  there  is  no  invention  and  nothing  that  can  properly  be  called  an  invention 
in  that,  and  nothing  which  can  properly  form  the  subject  of  a  patent. 

Without  referring  to  those  cases,  of  which  there  are  so  many,  which  have  been  so 
lately  before  me  and  oom-[673]-mented  upon  in  Spencer  v.  Jack  (Master  of  the  Bolls, 
5  June  1862),  and  several  other  cases,  I  may  state  that,  to  constitute  the  subject  of  a 
patent  there  must  be  some  real  novelty  in  the  invention,  either  by  a  new  combination 
of  old  existing  materials,  or  else  by  the  discoveir  of  something  that  did  not  exist 
before.  I  express  no  opinion  whether  this  could  nave  been  registered  under  the  Act 
for  the  Registration  of  Useful  Designs  (6  &  6-  Vict  c.  100 ;  6  &  7  Vict  c.  75 ;  and  see 
ante,  p.  200) ;  but  as  the  subject  of  a  patent^  it  does  appear  to  me  that  it  can  be 
entertained. 

I  think  it  desirable  to  express  my  opinion  clearly  upon  the  subject,  because 
these  patent  cases  lead  to  great  expense,  and  it  is  much  better  for  the  parties  to 
know  at  once  what  my  view  of  the  case  is.  Still  I  think  that  the  Plaintiffs  ought 
not  at  present  to  be  precluded  by  my  opinion.  I  shall  make  no  order  upon  tnis 
motion,  but  will  not  deprive  the  Plaintiffs  of  an  opportunity  (subject  to  what  I  may 
hear  from  the  Defendants)  of  trying  the  matter  at  law. 

Mardi  6.  The  Plaintiffs  now  asked  for  an  issue  to  try  the  validity  of  the  patent 
The  25  &  26  Vict.  c.  42  was  referred  to.     But  after  some  argument, 

(1)  Probably  the  Master  of  the  Rolls  referred  to  the  following  lines  in  Canto  II : — 

"  To  fifty  chosen  sylphs  of  special  note 
We  trust  th'  important  charge,  the  petticoat. 
Oft  have  we  known  that  seven-fold  fence  to  fail. 
Though  stiff  with  hoops,  and  armed  with  ribs  of  whale, 
Form  a  strong  line  about  the  silver  bound, 
And  guard  the  wide  circumference  around." 

R.via— 8 
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Thx  Mastkr  of  thx  Rolls  said  that  he  would  find  everything  in  faiTor  of  the 
Plaintiffs,  which  could  be  found  for  them  by  a  jury  if  an  issue  were  directed,  viz., 
that  the  substitution  was  new  and  useful,  and  that  the  specification  was  suffidoit ; 
but  that  still  he  must  determine,  as  a  Judge,  that  the  substitution  of  steel  wire  for 
whalebone  was  not  the  subject  of  a  patent.    He  refused  the  application. 

[674]    W V.  B ,    B V.  W .    March  13,  17,  1863. 

A  daughter  joined  her  father  in  covenanting  to  surrender  a  copyhold,  by  way  of 
mortgage  to  A.  B.  for  a  sum  of  money  lent  by  him  to  the  fi^ner.  Part  of  the 
consideration  was  the  permission  of  the  father  to  allow  A.  B.  to  continue  his  visits 
to  the  daughter,  whom  he  was  seducing  or  had  seduced.  Upon  a  bill  to  enforce 
the  deed  and  a  cross-bill  to  cancel  it,  the  Court  at  first  considered  that  it  could  not 
interfere  for  either  party,  but  ultimately  ordered  the  deed  to  be  cancelled,  and  that 
A.  B.  should  pay  the  costs  of  both  suits,  except  those  of  the  father. 

In  1852  a  copyhold  estate  stood  limited  to  Mr.  B.  for  life,  with  remainder 
to  his  children  equally,  of  whom  there  were  five,  viz.,  C.  and  four  others. 

In  1852  Mr.  B.  mortgaged  his  life-estate  to  his  brother-in-law,  Mr.  T.,  for  £1000, 
who  also  advanced  him  a  further  sum  of  £100.  In  1853,  by  a  deed  endorsed  on  the 
last  mortgage,  Mr.  B.  and  his  children  (three  of  whom  were  infants)  covenanted  to 
surrender  the  copyholds  to  Mr.  T.  to  secure  two  sums  of  £300  each,  for  which  he 
was  surety. 

In  1855  scandalous  reports  got  abroad  in  the  town  where  the  parties  were 
resident,  as  to  an  improper  connection  between  the  Plaintiff,  Mr.  W.,  a  married  man 
of  considerable  age,  having  a  family,  and  Mr.  B.'s  daughter  C  Mr.  T.  remonstrated 
with  Mr.  B.,  his  brother-in-law,  on  the  subject,  and  stated  that  if  Mr.  W.'s  visits  to 
Mr.  B.'s  house  were  allowed  to  continue,  all  communication  between  Mr.  T.  and 
Mr.  K  must  cease. 

At  this  time  the  amount  due  to  Mr.  T.  was  £1700,  and,  according  to  W.'s 
statement  in  his  answer,  Mr.  T.  was  then  pressing  for  payment  of  his  debt,  and 
threatening  to  sell  the  estate,  and  he,  W.,  "  finding  Mr.  B.  unable  to  procure  money 
elsewhere,  offered  at  length,  one  day,  to  relieve  him  and  his  family  from  the  prospect 
of  having  the  estate  taken  from  them,  by  advancing  the  necessary  amount  to  pay 
offT." 

5676]  Accordingly,  by  an  indenture  dated  the  20th  August  1855,  Mr.  B.  and  his 
iren  covenanted  to  surrender  the  copyholds  to  Mr.  W.,  by  way  of  mortgage,  for 
securing  £1700. 

This  deed  was  executed  by  Mr.  B.  and  his  daughters  M.  and  C,  but  not  by 
the  other  children,  and  no  surrender  had  been  made.  The  money  was  applied  in 
paying  off  T. 

It  appeared  that  W.  succeeded  in  seducing  the  daughter  C,  and  that  an  illicit 
connexion  continued  between  them  for  some  time  afterwards. 

The  first  suit  was  instituted  by  W.  against  Mr.  B.  and  his  daughters  M.  and  C, 
to  foreclose. 

The  second  suit  was  instituted  by  Mr.  B.  and  his  two  daughters,  prajring  to  be 
relieved  from  the  deed  of  the  20th  of  August  1855,  and  that  the  same  might  be 
cancelled.  It  alleged  that  the  Plaintiff  W.  bad,  under  gross  and  scandalous  circum- 
stances, seduced  the  daughter  C,  that  the  advance  by  mortgage,  in  1855,  was  made 
to  enable  him  to  carry  on  a  criminal  intercourse  with  her,  and  also  that  the  deed  had 
been  executed  under  undue  influence  and  parental  control,  and  without  receiving  any 
consideration  or  independent  proper  advice.    (See  B v.  W ,  31  Beav.  342.) 

The  cause  was  heard  in  private,  part  of  the  evidence  being  of  a  grossly  indelicate 
nature,  but  the  Court  gave  its  judgment  in  public. 

Mr.  Selwyn  and  Mr.  Dauney,  for  Mr.  W. 

[676]  Mr.  Baggallay,  Mr.  C.  Hall,  and  Mr.  Bowcliffe,  for  the  Defendants  in  the 
first  suit. 

The  following  authorities  were  cited : — As  to  parental  influence :  Ardier  v.  Hudson 
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<7  Beav.  561,  affirmed  15  L.  J.  (Chano.)  211) ;  Espey  v.  Laie  (10  Hare,  260) ;  MaitUmd 
V.  Irving  (15  Sim.  437).  As  to  the  immoral  natare  of  the  oontraot :  Evans  v.  Carrington 
(2  De  G.  F.  &  J.  481) ;  and  see  Batty  v.  Chester  (5  Beav.  103) ;  Benym  v.  NetOefold, 
(3  Mac.  &  Oor.  100,  n.  (c) ).  As  to  the  daughters,  as  sureties,  being  relieved  by 
reason  of  the  infant  children  not  having  executed  the  mortgage  when  they  came  of 
age  as  was  intended  :  Evans  v.  Bremridge  (2  Kay  &  J.  174,  and  8  De  G.  M.  &  G.  100). 
March  17.  Thb  Master  of  the  Rolls  [Sir  John  Bomilly].  This  is  a  case  which 
has  caused  me  considerable  pain ;  but  I  can  state  very  shortly  why  I  think  that  this 
deed  cannot  be  supported. 

There  are  two  suite,  one  to  enforce  a  deed  of  the  20th  of  August  1855,  by  which, 
in  consideration  of  £1700  lent  by  the  Defendant  Mr.  W.  to  Mr.  B.,  Mr.  B.  and  his 
five  children  (two  only  of  whom  were  adult)  covenanted  to  surrender  copyholds  for 
securing  that  amount.  The  second  suit  is  instituted  by  R  and  his  two  daughters  to 
set  that  deed  aside. 

The  case  is  a  very  painful  one  in  this  respect : — It  appears  that  Mr.  W.  seduced 
C,  one  of  Mr.  B.'s  daughters,  and  that  in  June  1855  Mr.  T.,  a  brother-in-law  of 
Mr.  B.,  had  pointed  out  to  him  the  [577]  attentions  paid  to  his  daughter  by  Mr.  W., 
that  it  was  a  matter  of  notoriety  in  the  town  in  which  they  resided,  and  that  it  was 
««ientaal  to  pat  a  stop  to  it  At  the  same  time  Mr.  T.  told  him  he  should  require 
the  money  due  to  him  to  be  repaid,  which  consisted  of  £1100,  and  two  sums  of  £300 
each  for  which  he  was  surety.  When  T.  required  the  money  to  be  repaid,  Mr.  B. 
applied  to  Mr.  W.  for  an  advance.  A  day  or  two  after,  in  June  1855,  in  consequence 
(rf  the  strong  remonstrances  of  Mr.  T.  and  of  Mrs.  T.,  who  was  the  aunt  of  this  young 
Udy,  Mr.  B.  wrote  a  letter  to  Mr.  W.,  in  which  he  told  him,  that  in  consequence  of 
the  reports,  he  must  discontinue  his  visits  to  his  house.  In  answer  to  this,  Mr.  W. 
wrote  that  there  was  no  truth  in  the  suggestion,  but  that  he  acquiesced  in  the  pro- 
priety of  the  refusal  to  allow  a  continuance  of  his  visits.  On  the  following  day  after 
writing  this  letter,  ^r.  W.  wrote  to  Mr.  B.  and  told  him  that  he  would  advance  the 
money  required  by  Mr.  B.,  and  a  treaty  took  place,  and  it  was  arranged  that  the 
advance  should  be  made,  and  it  was  effected  on  the  20th  of  August  1865,  about  two 
months  after. 

It  is  impossible  to  read  the  letters  and  the  evidence  in  this  case  and  not  come  to 
the  conclusion  that  a  part  of  the  consideration  for  the  advance  of  the  money  b^  Mr. 
W.,  and  for  the  security  which  was  given,  was  a  promise  that  W.  should  be  at  liberty 
to  continue  his  visits  to  the  daughter.  It  is  impossible  that  the  father  should  not 
have  been  aware,  after  all  the  representations  made  to  him  bv  Mr.  T.  and  by  the 
pablic  talk,  that  Mr.  W.  had,  at  that  time,  actually  succeeded  in  seducing,  or  that 
he  was  attempting  to  seduce,  his  daughter.  It  is  impossible  to  doubt  the  fact  that 
the  money  was  given,  in  order  that  Mr.  W.  [678]  should  be  allowed  to  continue  his 
attentions  to  the  daughter,  whether  successful  or  not. 

I  am  of  opinion,  in  that  state  of  the  evidence,  that  no  person  can  come  into  a 
Coon  of  Equity  and  ask  that  effect  should  be  given  to  a  deed,  the  consideration  for 
which  was  of  that  character.  The  Court  is  compelled  to  look  at  the  whole  of  the 
consideratiou,  and  cannot  execute  the  deed  in  part.  And  I  am  of  opinion  that  no 
penon  can,  on  such  evidence  and  facte  as  are  here  established,  require  this  Court  to 
Hive  any  assistance  to  either  partv  concerned  in  such  a  transaction. 

It  occurred  to  me  that  I  could  leave  the  matter  there,  but,  observing  that  others 
besides  the  parties  to  the  corrupt  bargain  are  affected  by  this  deed,  I  am  of  opinion 
that  I  ought  not  I  am  also  influenced  by  this  consideration,  that,  upon  an  action  on 
the  deed,  the  same  defence  would  be  open  at  law,  and  I  think  that  I  should  not 
act  properly  if  I  did  not,  as  far  as  I  am  able,  put  an  end  to  this  painful  case. 
Without  saying  anything  as  to  what  might  be  done  in  an  action  at  law  to  recover 
the  money  lent,  I  shall  order  the  deed  to  be  delivered  up  to  be  cancelled. 

The  grounds  on  which  I  decide  this  case  make  it  unnecessary  for  me  to  enter  into 
the  consideration  whether  proper  protection  was  afforded  to  the  two  young  ladies  in 
this  matter;  but  it  would  be  difficult  to  see  how  either  of  these  deeds  of  1853  and 
1855  could  be  supported  in  this  Court  as  against  them. 

I  cannot  part  with  this  case  without  saying  a  few  words  as  to  this  unfortunate 
young  lady  herself.     When  I  consider  that  she  was  of  very  tender  age,  subjected  to 
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[6791  the  attentions  of  a  married  man  with  a  bmily,  who  was  old  enough  to  be  her 
grandfather ;  that  his  correspondence  shewing  his  regard  for  her,  in  the  first  instance, 
assumed  a  paternal  character,  and  that  his  attentions  were  directed  to  the  improTe- 
ment  of  her  intellectual  and  personal  accomplishments,  and  that  she  had  not  during 
that  time  the  vigilant  superintendence  and  care  which  she  ought  to  have  had  from  her 
own  parents ;  when  I  consider  that  she  was  assailed  hj  a  man  skilled,  by  an  actave  and 
accumulated  experience  of  forty  years,  to  find  out  every  weak  poin^  to  detect  everr 
failing  moment,  and  ready  to  take  advantage  of  it,  if  a  young  lady  so  drernnstancen, 
so  deprived  of  the  assistance  of  her  father,  falls, — I  cannot  but  say  that  oompasaioD 
enters  largely  into  the  just  censure  with  which  we  must  reprove  her  conduct. 

Mr.  W.  must  pay  all  the  costs  of  both  suits,  except  those  of  Mr.  B.    The  suit  of 

W V.  B must  be  dismissed  with  costs,  except  those  of  Mr.  R  (Beg.  Lib.  1863, 

B.  fol.  576.)     And  in  B v.  W ,  the  deed  of  1855  must  be  oraered  to  be 

delivered  up  to  be  cancelled,  and  with  costs,  except  those  of  Mr.  B.,  so  far  as  such 
costs  can  be  separated  from  the  costs  of  the  other  Plaintiflis.  (Beg.  Lib.  1863,  A. 
foL  537.) 

[680]    Re  Parker's  Trusts.    May  2, 1863. 

Application  for  the  appointment  of  a  new  trustee  in  the  place  of  a  tenant  for  life  with 
power  to  appoint  new  trustees,  who  had  been  found  lunatic,  refused  until  a 
committee  had  been  appointed  and  had  been  served  with  the  petition. 

A  tenant  for  life,  who  had  a  power  to  appoint  new  trustees,  had  been  found 
lunatic  by  inquisition,  but  no  committee  had  as  yet  been  appointed. 

A  petition  was  presented  by  some  of  the  cestuis  que  trust,  under  the  13  &  14  Vict 
c.  60,  8.  32,  for  the  appointment  of  a  new  trustee  in  the  plaoe  of  the  lunatic. 

Mr.  Baggallay  and  Mr.  6.  Simpson,  in  support  of  the  petition. 

Mr.  Selwyn  and  Mr.  S.  Percival,  for  the  other  trustee  and  some  of  the  persons 
beneficially  interested,  referred  to  the  16  &  17  Vict.  c.  70,  s.  137,  which  provides  that 
where  a  power  is  vested  in  a  lunatic  in  the  character  of  a  trustee,  and  it  appears  to 
the  Lord  Chancellor  expedient  that  the  power  should  be  exercised,  the  committee, 
under  an  order  of  the  Lord  Chancellor,  may  exercise  the  power. 

They  submitted  that  the  jurisdiction  was  in  the  Lord  Chancellor,  and  that  it  could 
not  be  exercised  in  the  absence  of  the  committee.  They  referred  to  In  the  Matter  of 
Bawmer  (3  De  Gex  &  Jones,  658) ;  fFelA  v.  The  Earl  of  Shafte^mry  (7  Ves.  480). 

Mr.  Baggallay,  in  reply.  The  Court  is  exercising  its  jurisdiction  under  the 
Trustee  Act,  and  not  executing  the  power,  the  statute  cited  is  therefore  inapplicable. 

[681]  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  this  is  a  proper 
case  to  appoint  a  new  trustee  {Re  Davies,  3  Mac.  &  Gk)r.  278),  but  I  cannot  do  it  in 
the  absence  of  the  committee. 

Mr.  Bi^allay.    The  committee  will  be  appointed  on  Wednesday. 

The  Master  of  the  Rolls.  Then  let  the  petition  stand  over  until  Friday  to 
serve  the  committee. 


[681]    Re  The  Torquay  Bath  Company.    May  2,  4,  1863. 
[S.  C.  8  L.  T.  527 ;  9  Jur.  (N.  S.)  633 ;  11  W.  R.  653.] 

A  company,  registered  under  the  Act  of  1856  (18  &  19  Vict.  c.  47),  but  not  under  the 

Act  of  1862  (25  &  26  Vict.  c.  89),  may  be  wound  up  voluntarily,  under  a  resolution 

passed  after  the  latter  Act  came  into  operation. 
The  words  "  unregistered  company,"  in  the  25  &  26  Vict.  c.  89,  s.  199  (2),  mean  a 

company  not  registered  under  any  Act,  and  not  a  company  unregistered  under  that 

Act. 

This  company  was  formed  under  the  7  &  8  Vict.  c.  110,  and  had  only  been 
registered  under  the  Act  of  1856  (18  &  19  Vict.  c.  47). 
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The  Companies  Act,  1862,  came  into  operation  on  the  2d  of  November  1862,  tdt6t 
which  this  company,  without  re-registering  under  that  Act,  passed  a  special  resolution, 
requiring  the  company  to  be  wound  up  voluntarily.  To  this  course  there  was  but 
one  dissentient,  who  presented  the  present  petition,  praying  that  the  company  might 
be  wound  up  compulsorily  under  the  Ck>urt. 

[682]  Mr.  J.  Napier  Higpns,  in  support  of  the  petition,  argued  that  the  resolution 
to  wind  up  voluntarily  was  ineffectual,  inasmuch  as  a  company  not  registered  under 
the  Act  of  1862  could  not  be  wound  up  voluntarily.  That  the  25  &  26  Vict.  c.  89, 
8. 199,  defined  the  term  "  unregistered  company,"  by  declaring  that  all  companies 
"not  registered  under  this  Act,  and  hereinafter  included  under  the  term  <  unregistered 
eompany '  may  be  wound  up."  That  division  (2),  which  followed,  was  precise,  that 
"no  unregitiered  company  shall  be  wound  up  under  this  Act,  voluntarily  or  subject  to 
the  supervision  of  the  Ck>urt."  That  the  words  "unregistered  company,"  in  this 
section,  meant  companies  not  registered  under  that  Act ;  In  re  The  Waterloo,  dk., 
Company  (31  Beav.  586);  Be  Mmma  Oompany  (8  L,  T.  (N.  S.)  109). 

Mr.  Cracknall,  for  the  company,  in  opposition  to  the  Petitioner.  The  words 
"unregistered  company,"  in  the  199th  section,  mean  companies  not  registered  at  all, 
snd  not  those  which  have  been  duly  registered  onder  former  Acts.  Part  6  of  the 
Act  of  1862  shews  that  that  Act  applies  to  companies  already  registered,  and  it  refers 
to  the  application  of  that  Act  "to  companies  registered  under  the  prior  Joint  Stock, 
Companies  Acts ; "  thus  the  176th  section  says  that  the  last  Act  (1862)  shall  apply  to' 
companies  registered  under  the  former  Acts  in  the  same  manner  as  if  such  company 
had  been  formed  and  registered  under  this  Act  (1862).  The  effect,  therefore,  of  the 
175th  and  176th  sections  is  to  give  to  this  company  the  same  powers  and  privileges 
as  companies  registered  under  this  last  Act  (1862).  Prior  to  the  last  Act,  it  is  clear 
that  this  company  might  have  been  wound  up  voluntarily,  and  to  hold  that  it  cannot 
now  be  so  wound  up  would  be  to  deprive  it  of  an  "  existing  [683]  right  or  privilege," 
which  is  saved  by  the  Act  (see  26  &  26  Vict.  c.  89,  s.  206  (3) ).  He  observed  that 
the  Waterloo  case  turned  on  its  being  an  insurance  ofiBce,  and  that  the  point  in  question 
had  not  really  been  decided  in  the  Minima  case. '  He  added  that  this  company  was 
(till  willing  to  register  under  the  last  Act,  if  thought  necessary. 

May  4.  The  Master  of  the  Rolui  [Sir  John  Komillyl.  The  only  question 
arising  on  this  petition  is  as  to  the  construction  of  the  25  &  26  Vict.  c.  89,  and  is  this : 
—whether,  under  the  199th  section,  this  is  a  company  which  can  be  wound  up 
voluntarily  without  being  re-registered  under  that  Act.  One  of  the  shareholders 
objects  to  the  voluntary  winding  up,  and  he  brings  the  matter  before  the  Court  by 
thupetition. 

The  objection  made  is,  that,  under  the  199th  section,  clause  2,  "no  unregistered 
company"  is  to  be  wound  up  voluntarily,  and  it  is  argued  that  this  means  "no 
company  not  registered  under  the  Act  of  25  &  26  Vict  c.  89,"  and  that  this  company 
cannot  be  so  wound  up,  as  it  has  only  been  registered  under  the  Act  of  1856.  The 
first  part  of  the  199th  section  is  referred  to  to  shew  the  construction  to  be  put  on 
diose  words.  They  are  these:  "subject  as  hereinafter  mentioned,"  any  oompany 
"not  registered  under  this  Act  and  hereinafter  included  under  the  term  unregisterea 
company,  may  be  wound  up  under  this  Act,  and  all  the  provisions  of  this  Act  with 
nqwct  to  winding  up  shall  apply  to  such  company,  with  the  following  exceptions  and 
•dditions." 

From  this  it  is  contended  that  the  words  "  ngt  registered  under  this  Act "  define 
the  words  "  unregistered  [584]  company,"  and  establish  that  a  commny  registered 
under  former  Acts  is  included  in  the  term  "  unregistered  company."  I  am  of  opinion 
that  this  is  not  the  right  construction  of  the  words  of  the  Act,  because,  if  so,  there 
would  be  no  reason  why  the  clause  should  go  on  to  say,  "  and  hereinafter  included 
under  the  term  '  unregistered.' "  I  think  the  expression  refers  to  those  not  registered 
under  this  Act,  and  those  thereinafter  defined,  that  is,  companies  which  have  not 
been  registered  under  this  Act  or  under  any  other  Act,  of  which  companies  there  were 
<uany,  as  insurance  companies.  I  think  that  the  words  "  unregistered  companies " 
noDOt  be  limited  to  the  confined  sense  contended  for  by  the  Petitioner.  Primd  fade, 
(he  words  "  unregistered  company  "  mean  those  not  registered  under  any  Act,  and  to 
put  any  restriction  upon  them  I  must  find  something  in  the  Act  itself  to  justify  me 
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This  company  has  been  registered  nnder  the  Act  of  1856,  and  I  find  nothing  in  the 
Act,  and  I  have  read  all  of  it  which  has  any  application  to  the  subject,  which  shews 
any  intention  to  repeal  the  effect  of  the  prior  registration.  It  is  true  that  the  Act  of 
1862  repeals  the  Act  of  1866  (s.  205);  but  it  does  not  invalidate  "anything  duly 
done  under  any  Act  thereby  repealed ;  nay,  more,  it  reserves  any  "  right  or  privilege 
acquired  "  under  such  prior  Acts,  one  of  which  is,  the  right  arising  from  registration. 
Then  why  should  not  the  registration  under  the  Act  of  1866  have  its  full  effect  f  If 
this  previous  registration  under  the  former  Act  was  to  go  for  nothing,  the  last  Act 
would  have  expressed  it. 

But  when  I  refer  to  the  clauses  in  Part  YI.  of  the  Act  of  1862, 1  think  it  qaite 
clear  that  it  applies  to  companies  already  registered,  and  this  was  one  of  them.  The 
176th  section  says  that  this  Act  shall  apply  to  companies  already  registered,  in  the 
same  manner  as  if  they  "  had  [686]  been  formed  and  registered  under  this  Act,"  and 
if  I  were  to  hold  that  "  unregistered  companies  "  meant  only  those  registered  under 
the  Act  of  1862, 1  should  be  repealing  this  section.  Besides  this,  the  177th  section 
adds  that  this  Act  of  1862  "shall  apply  to  companies  registered  but  not  formed 
under  "  the  previous  Act. 

No  doubt  this  is  an  important  question,  but  the  more  I  consider  it  the  more  I 
feel  satisfied  that  the  Act  of  1862  contains  nothing  which  repeals  the  effect  of  the 
prior  registration,  and  that  it  is  not  necessary  to  go  through  the  ceremony  of 
re-registration,  in  order  to  enable  a  company  to  wind  up  its  affairs  voluntarily. 
That  mode  is  not  always  the  best,  unless  the  proceedings  are  carefully  watched ;  but 
as  before  the  last  statute  the  shareholders  of  a  registered  company  had  a  right  to 
have  it  wound  up  voluntarily,  so  in  my  opinion  they  have  still  the  same  powers 
without  a  re-registration  under  the  Act  of  1862. 

This  petition  must  be  dismissed,  but  without  costs. 


[686]    Beaumont  v.  Cartkk.    Gabter  v.  Beauuokt.    May  23,  25,  1863. 

[S.  C.  8  L.  T.  685.] 

On  Tuesday,  an  intended  husband,  who  was  an  infant^  wrote  to  the  trustee  of  the 
intended  wife,  "  that  be  especially  wished  his  wife's  property  entirely  settled  on 
herself,"  and  that  the  weddine  was  to  take  place  on  Saturday.  They  married, 
unknown  to  the  trustee,  on  Wednesday,  without  any  settlement  Held,  that 
this  letter  contained  no  settlement  or  agreement  for  a  settlement  binding  on  the 
husband  or  wife. 

In  June  1856  Mr.  Beaumont  was  sole  trustee  for  his  cousin  Miss  Morton  of 
£1180,  19s.  9d.  consols,  to  which  she  was  entitled  under  her  father's  settlement,  to 
her  separate  and  inalienable  use,  and  to  £424,  Ss.  6d.  consols,  to  which,  together  with 
a  reversionary  interest  in  certain  Irish  estates,  she  was  absolutely  and  unconditionally 
entitled  under  her  father's  will. 

In  May  1861  Miss  Morton,  who  was  about  thirty-two  years  of  age,  accepted  a 
proposal  of  marriage  from  Mr.  Carter,  who  was  then  not  quite  twenty  years  old. 
The  marriage  appeared  to  be  approved  of  by  the  father  and  mother  of  the  bridegroom, 
but  not  by  the  relatives  of  the  bride. 

On  Tuesday,  the  7th  of  May  1861,  Mr.  Carter  wrote  from  Cornwall  to  Mr. 
Beaumont  in  London  as  follows : — 

"As  you  have  already  heard,  I  am  about  to  be  married  to  your  cousin  Mina 
Morton,  who  has  acquainted  me  with  the  fact  that  you  are  her  executor  and  guardian, 
I  therefore  address  you  as  such,  and  beg  that  you  will,  as  speedily  as  possible,  arrange 
matters  concerning  her  little  property.  /  espedally  wish  it  entirely  settled  on  herself,  Iwt 
her  friends  might  think  I  had  pecuniary  reasons  in  marrying  her,"  &o.,  &c.,  &c 
"  I  hope,  therefore,  you  will  raise  no  objection  likely  to  delay  our  wedding,  which 
is  to  take  place  on  Saturday  next,  as  I  am  anxious  to  return  again  to  my 
studies." 
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[687]  This  letter  was  received  on  the  next  day  (the  8th  of  May  1861),  and  on  the 
tame  day  Mr.  Beaomont  answered  ag  follows : — 

"With  regard  to  the  matter  of  a  settlement  of  my  cousin's  little  property,  no 
doubt  it  ought  to  be  settled,  and  I  quite  appreciate  your  honorable  feeling  in  the 
matter.  Of  course,  as  to  this  again,  the  short  notice  causes  much  difficulty ;  m  truth 
I  have  not  been  able  to  attend  it  to-day  and  with  difSculty  find  time  for  this  letter, 
and  yet^  though  without  any  instructions  from  her  on  the  subject,  I  feel  that  I  must 
manage  to  arrange  something  satisfactory  in  the  course  of  to-morrow.  It  will,  how- 
erer,  necessarily  be  only  in  the  form  of  an  agreement,  to  be  concluded  in  more 
complete  form  after  the  marriage,  and  being  without  any  precise  instructions,  it 
will  have  to  be  in  only  a  very  loose  and  general  form.  Perhaps  you  will  be  Idnd 
enough  to  let  my  coasin  (to  whom  I  cannot  write  to-day,  and  from  whom  I  have 
not  heard  a  word)  see  this  letter.  With  my  best  love  to  her  and  again  urging 
upon  you  the  propriety  of  delaying  the  marriage,  even  if  it  be  only  a  week  or  two, 
I  am,   &C. 

On  the  9th  of  May  1861,  and  before  an^  more  formal  agreement  could  be 
prepared  by  Mr.  Beaumont  in  accordance  with  the  letter  of  the  7th  May  1861 
from  Mr.  Carter,  Mr.  Beaumont  received  another  letter  from  the  Defendant  as 
follows : — 

"May  8th,  1861. — Sir, — Since  writing  to  you  yesterday,  circumstances  have 
CBosed  us  to  alter  our  plans,  and  Catty  and  I  were  united  this  morning. — Yours  very 
sincerely,  GsoBOE  Cannikq  Carter." 

The  parties  were,  as  stated,  married  on  the  8th  of  [688]  May  1861,  and  no 
Mttlement  whatever  was  executed  on  their  marriage.  On  the  30th  of  May  1861  Mrs. 
Carter  informed  Mr.  Beaumont  that  she  wished  her  little  property  to  be  settled,  but 
nothing  was  done  in  the  matter. 

Mr.  Carter  came  of  age  on  the  14th  of  July  1862,  and  Mr.  Beaumont,  the  trustee, 
hesitated,  in  consequence  of  Mr.  Carter's  letter  prior  to  the  marriage,  as  to  whether 
he  ought  to  pay  over  the  fund.  He  ultimately  instituted  this  suit,  in  1862,  against 
Mr.  and  Mrs.  Carter,  submitting  that  Mr.  Carter  ought  to  be  decreed  to  make  and 
execute  such  settlement  of  the  unsettled  property  of  Mrs.  Garter  as  this  Court  should 
think  fit  to  direct,  in  pursuance  of  the  aforesaid  ante-nuptial  agreement  to  that  effect, 
and  the  bill  prayed  accordingly. 

A  cross-bill  was  filed  by  Mr.  and  Mrs.  Carter  to  compel  payment  of  the  trust 
moD^. 

Mr.  Hobhouse  and  Mr.  E.  F.  Smith,  for  Mr.  Beaumont. 

Mr.  Selwyn  and  Mr.  G.  Hastings,  for  Mr.  and  Mrs.  Carter. 

May  25.  The  Master  of  the  KollS  [Sir  John  Romilly].  The  principal  question 
raised  and  argued  before  me  was  whether  Mr.  Carter's  letter  of  the  7th  of  May  1861 
created  any  settlement  binding  on  the  husband  or  the  wife.  I  entertain  no  doubt 
that  this  letter  created  no  settlement  or  agreement  for  a  settlement  binding  either 
the  husband  or  wife.  The  utmost  that  could  be  [689]  said  of  it  is : — That  it  might 
raise  a  question  of  sufficient  doubt  to  justify  a  trustee  in  refusing  to  part  with  the 
fandg  in  his  hands  until  the  opinion  of  the  Court  had  been  obtainra  on  that  subject, 
for  until  Mr.  Carter  attained  twenty-one,  he  was  incapable  of  giving  any  receipt  or 
expressing  any  binding  opinion  on  the  matter.  It  is  true  that  on  uie  30th  of  May 
1861  Mrs.  Carter  informed  Mr.  Beaumont  that  she  wished  her  little  property  to  be 
settled,  bat  this  expression  of  a  married  woman  amounted  to  nothing.  The  letter  of 
Mr.  Garter,  even  if  he  had  been  adult,  would  have  been  no  agreement  for  a  settle- 
ment, and  being  an  infant,  as  he  was,  it  amounted  literally  to  nothing.  Mr.  Beaumont 
might  certainly,  with  perfect  security,  have  paid  the  income  of  Mrs.  Carter's  trust 
IKoperty  to  her  on  her  separate  receipt  until  Mr.  Garter  came  of  age  on  the  14th  of 
July  1862. 

Unfortunately,  Mr.  Beaumont  took  a  very  exaggerated  view  of  his  duties  as 
trustee ;  he  paid,  since  the  marriage,  two  sums,  one  of  £14  and  the  other  of  £25, 
hut  he  declined  to  pay  any  more,  unless,  by  personal  communication  with  Mrs.  Carter, 
unfettered  by  the  presence  of  her  husband,  he  could  be  satisfied  that  she  was  not 
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acting  under  any  oompulsion  from  him.  The  result  of  all  that  was,  that  on  the  4th 
of  August  1862  the  Plaintiff,  Mr.  Beaumont,  filed  his  bUl  in  Beaivmumt  t.  Carter,  and 
on  the  6th  of  August  1862  the  Defendant  filed  his  bill  in  Carter  v.  Beaummt. 

His  Honor  (after  referring  to  an  arrangement  which  he  thought  ought  to  have 
been  acted  on,  and  to  some  affidavits  brought  forward  by  the  Plaintiff  from  a  lodging- 
house  keeper,  disclosing,  and  as  it  appeared  to  the  Court  a^ravating,  certain 
matrimonial  discussions  between  the  Defendants),  said  Uiese  affimtnts  could  [600] 
not  but  be  viewed  with  great  dissatisfaction  by  the  Court.  When  an  application  is 
made  to  the  Court  that  a  fund  belonging  to  a  married  woman,  and  not  suoject  to  any 
settlement,  should  be  paid  out,  the  Judge  takes  what  pains  he  can  to  ascertain  \ialt 
it  is  the  free  and  unbiassed  wish  of  the  lady  that  it  should  be  paid  to  the  husband, 
instead  of  its  being  settled  on  herself  and  her  children,  and  he  would  attend  to  any 
suggestion  made  by  or  on  behalf  of  the  trustee,  or  indeed  by  any  relative  of  the  wife, 
and  he  would  take  the  greatest  pains  he  could  to  ascertain  that  this  was  the  unbiassed 
wish  of  the  lady,  and  to  be  as  sure  of  this  as  the  nature  of  such  things  will  admit ; 
but  if  this  Court  were  to  permit,  under  such  circumstances,  the  trustee  to  enter  into 
a  detail  of  the  conduct  of  the  husband  and  wife  to  each  other,  and  to  make  charges 
of  cruelty  and  misconduct  against  the  husband,  this  Court  must^  in  that  case,  permit 
the  husband  to  answer  and  disprove  those  allegations,  and  this  Court  would  be 
involved  in  discussions  suitable  only  to  the  tribunal  which  is  specially  devoted  to  the 
determination  of  matrimonial  causes,  and  which  could  rarely  influence  the  application 
of  the  lady's  money.  In  my  opinion  this  Court  should  express  its  disapprobation  of 
such  a  course  at  the  earliest  time  and  in  the  strongest  manner. 

His  Honor  directed  the  dividends  of  the  JS1180,  198.  9d.  consols  to  be  paid  to 
Mrs.  Carter  on  her  separate  receipt,  and  said  he  would  order  the  £424,  5b.  6d. 
consols  either  to  be  settled  or  paid  as  she  should  direct  upon  a  separate  examination, 
but  he  gave  no  costs  on  either  side. 

Note.— See  Page  v.  Home,  9  Beav.  670,  and  11  Beav.  227. 


[691]    Be  Thb  Battebsba  Pakk  Acts.    Re  Arnold.    May  30,  1863. 

[S.  C.  8  L,  T.  623 ;  11  W.  R  793.] 

Commissioners  having  compulsory  powers  to  purchase  lands,  gave  notice  to  an  owner 
of  freeholds  of  taking  them  and  to  treat.  He,  in  reply,  stated  the  price  he  was 
willing  to  take,  but  he  died  before  the  acceptance  of  the  offer.  The  purchase  was 
afterwards  completed  at  that  price.  Held,  that  the  real  estate  had  not  been 
converted  into  personalty  at  the  death  of  the  owner,  and  that  the  purchase-money 
belonged  to  his  heir  at  law. 

By  the  Act  of  9  &  10  Vict,  c  38,  the  Battersea  Park  Commissioners  were 
empowered  to  take  lands  compulsorily,  for  the  formation  of  the  park,  six  months 
after  notice  (s.  15).  By  the  19th  section,  the  Commissioners  were  empowered  to  treat 
and  agree  for  the  purchase  of  the  necessary  lands,  and  to  enter  into  contracts  for 
that  purpose.  By  the  22d  section,  within  one  month  after  notice,  the  persons 
interested  are  to  deliver  a  statement  of  the  particulars  of  the  estate  claimed  by  them, 
and  of  the  amount  they  are  willing  to  receive  for  the  value  of  such  estate,  and,  by 
the  23d  section,  in  case  of  disagreement,  then  the  amount  is  to  be  assessed  by  a  jury. 

What  occurred  in  the  present  case  was  as  follows : — Mr.  Jas.  Arnold  was  seised 
in  fee  of  some  lands  required  by  the  Commissioners,  and  on  the  30th  of  September 
1846  the  Commissioners  gave  the  usual  notice  that  they  required  these  lands,  and 
requiring  a  statement  of  his  claim.  On  the  27th  of  October  1846  Mr.  Arnold  sent 
a  letter  requiring  £1250  for  the  land.  No  answer  was  returned  to  this  on  the  part 
of  Commissioners,  and  nothing  further  was  done  during  the  lifetime  of  Mr.  Arnold. 
He  died  on  the  10th  of  November  1846,  intestate,  leaving  a  widow  and  four  children. 
The  eldest  son,  Taylor  Arnold,  was  then  an  infant,  but  he  attained  twenty-one  on 
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the  18th  of  September  1861.  After  the  death  of  the  testator,  negociations  were 
renewed  between  the  CJommissioners  and  the  family,  but  no  new  contract  was  entered 
inta  All  parties  ultimately  [6921  appeared  willing  that  the  £1250  should  be  the 
amount  of  compensation,  and  on  the  23d  of  March  1863  the  Commissioners  (whose 
compulsory  powers  had  expired  on  the  7th  of  August  1853)  paid  the  £1250  into 
Court.  This  sum  was  now  claimed  both  by  the  personal  representatives  and  by  the 
heir  at  law  of  Mr.  Arnold,  and  this  petition  was  presented  by  the  administrator  of 
Mr.  Arnold  for  payment  to  him  of  the  fund. 

Mr.  Selwyn  and  Mr.  A.  E.  Miller,  for  the  Petitioner.  The  notice  given  by  the 
Commissioners  to  treat,  followed  by  a  claim  of  JS1250,  which  was  not  rejected, 
amounted  to  a  valid  contract  between  Mr.  Arnold  and  the  Commissioners,  and  it 
converted  the  property  from  realty  into  personalty,  or,  at  least,  it  was  tantamount 
to  a  binding  contract.  This  case  differs  from  Haynes  v.  Haynes  (1  Drew.  &  Sm.  426), 
where  nothing  had  been  done  beyond  giving  a  notice  to  treat.  The  contract  now 
existing,  under  which  the  money  has  been  paid  into  Court,  must  be  that  entered 
into  in  the  intestate's  lifetime ;  for  otherwise  there  could  be  no  power  to  purchase, 
ai  the  compulsory  powers  of  the  Commissioners  have  long  since  ceased.  Where  a 
public  company  or  Commissioners,  having  compulsory  powers,  give  notice  that  they 
intend  to  take  certain  lands,  they  are  bound  and  may  be  compelled  to  take  them ; 
the  land  is  theirs,  and  nothing  remains  to  be  done  but  to  settle  the  amount  of 
compensation  under  the  Act,  either  voluntarily  by  arrangement,  or  by  a  jury.  The 
land  thenceforth  belongs  to  the  company,  and  the  compensation,  when  determined, 
to  the  landowner.  They  cited  WdUcer  v.  The  Eastern  Counties  Raihoay  Company 
<6  Hare,  594) ;  The  Begent's  Canai  Company  v.  Ware  (23  Beav.  575) ;  Morris  of 
Saiidniry  v.  The  Great  Northern  [693^  Railway  Company  (7  Eail.  Cas.  175) ;  Pmckin  v. 
The  London  and  BladcwaLl  Mailtoay  Company  (1  Kay  &  J.  34,  and  5  De  G«x,  M.  &  G. 
857);  Hedges  v.  Metropolitan  Railway  Company  (28  Beav.  109);  Sugden's  Vendors 
(pp  66,  160  (13th  edit));  and  see  Gardner  v.  The  Charing  Cross  Railuiay  Company 
(2  John.  &  Hem.  248). 

Mr.  Southgate  and  Mr.  Lewis,  for  the  heir  at  law,  were  not  called  on. 

Mr.  Hanson,  for  the  Commissioners. 

Ths  Masteb  of  thk  Solls  [Sir  John  Romilly].  Where  there  is  a  binding 
contract  between  parties  for  the  sale  of  real  estate  not  subject  to  any  settlement, 
either  under  an  Act  of  Parliament  or  otherwise,  the  property  sold  is  converted  from 
the  real  into  the  personal  estate  of  the  vendor :  the  land  ceases,  in  equity,  to  be  his 
real  estate,  and  on  the  death  of  the  vendor  before  the  completion  of  the  contract,  his 
legal  personal  representative  is  entitled  to  the  purchase-money.  Although  these  Acts 
create  some  difficulty,  by  reason  of  the  compulsory  powers  given  by  them,  still  the 
principle  applicable  to  such  cases  is  the  same,  and  unless  at  the  death  of  the  owner  of 
the  land,  there  be  a  valid  and  subsisting  contract  which  can  be  enforced  against  the 
heir,  the  land  itself  and  the  money  ultimately  payable  for  it  belongs  to  the  heir. 

The  only  question  I  have  to  consider  is,  whether,  in  this  case,  there  really  was,  at 
Mr.  Arnold's  death,  a  binding  contract  which  the  Battersea  Park  Commissioners 
could  have  enforced  against  him  and  his  heir.  [694]  It  is  established  that  as  soon  as 
the  company  gives  notice  that  they  intend  to  take  the  land,  if  nothing  further  takes 
i^ace,  the  person  to  whom  the  notice  is  given  may  compel  them  to  take  it.  But  it  is 
equally  certain  that,  unless  something  more  be  done,  there  is  no  contract  in  existence 
which  can  be  enforced  <^<UQst  the  heir;  that  is  explained  by  yice-Chancellor 
Kindersley  in  the  case  of  Haynes  v.  Haynes  (1  Drewry  &  Smale,  426),  who  points  out 
that,  in  such  a  case,  you  could  not  file  a  bill  for  specific  performance,  for  nothing  is 
wttled  and  the  price  must  be  fixed,  without  which  it  is  impossible  to  say  that  there 
is  any  binding  contract. 

If  there  had  been  no  Act  of  Parliament,  and  A.  B.  had  said  to  the  company,  "  I 
will  sell  you  my  land  for  £1250,"  it  is  clear  that,  if  no  answer  had  been  sent  until 
after  the  death  of  A  B.,  his  heir  would  not  have  been  bound  bv  the  offer  of  his 
ancestor  or  compelled  to  complete.  He  might  say,  "  I  will  not  sell  the  land  at  all, 
JOQ  ought  to  have  accepted  the  offer  in  thelifetime  of  my  ancestor,  but  now  it  is  not 
binding  upon  me."  The  question  here  is,  whether  the  case  is  varied  by  the  Act  of 
Parliament^  which  entitles  the    Commissioners    to  give  notice   to  take  the  land 
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eompulsorilj.  The  Commissioners  gave  notice  to  Mr.  Arnold  to  take  his  land ; 
within  a  month  he  wrote  to  say,  I  want  £1250  for  it;  the  Commissioners  took  no 
notice  of  this  offer  until  after  his  death.  On  bis  death  ther  were  not  bound  to  giro 
£1250  for  the  land ;  they  might  still  dispute  the  price,  and  have  it  settled  by  a  jury 
or  by  arbitration.  If,  then,  the  Commissioners  were  not  bound,  how  could  the  heir 
be  bound,  and  how  can  there  be  a  contract,  unless  the  terms  are  ascertained,  the  most 
important  of  which  is  the  amount  of  the  purchase-money  1  If  there  was  no  oon-£506}- 
tract  which  the  company  could  enforce  by  means  of  a  bill  for  specific  performance 
against  the  heir,  there  was  not,  in  my  opinion,  any  contract  binding  on  the  heir.1 

I  repudiate  altogether  the  distinction  attempted  to  be  drawn  between  a  binding 
contract  and  something  tantamount  to  a  binding  contract.  I  think  no  such  distinction 
exists,  anything  tantamount  to  a  binding  contract  is  itself  a  binding  contract ;  but  an 
offer  not  accepted  in  the  life  of  the  owner  cannot  create  a  binding  contract,  and  this 
is,  if  anything,  stronger  in  the  case  of  a  company  acting  upon  its  compulsory  powers. 

That  being  my  view  of  this  case,  I  am  of  opinion  that  there  is  no  contract  binding 
on  the  heir,  and  that,  if  he  thought  fit,  he  might  resist  the  amount  proposed  to  be 
paid  to  him,  and  have  the  value  ascertained  by  a  jury.  I  do  not  think  that  the  case 
of  The  Marquis  of  SaUtbwry  v.  The  Oreat  Northern  Railvny  Company  bears  out  the 
Petitioner's  proposition. 

I  am  of  opinion  that  the  judgment  of  Yioe^hanoeller  Kindersley  presents  an 
accurate  view  of  the  law  on  the  subject,  and  I  shall  follow  it.  If  I  were  to  hold  other- 
wise, I  see  no  means  of  avoiding  this  dilemma :  I  must  either  hold  that,  when  notice 
to  treat  has  been  given,  the  property  is  converted  from  the  date  of  the  notice,  or  that 
there  is  no  binding  contract  until  the  terms  of  it  have  been  settled,  in  such  a  manner 
as  to  bind  the  contracting  parties,  just  as  if  they  were  not  acting  under  the  compulsory 
powers  conferred  by  statute. 

I  am  of  opinion  that,  in  this  case,  there  was  no  con-[696]-tract  until  the  amount 
of  the  purchase-money  had  been  ascertained,  which  was  not  done  in  the  lifetime  of 
Mr.  Arnold. 

I  am  therefore  of  opinion  that^  at  the  death  of  the  intestate,  this  was  real  estate, 
and  that  his  heir  is  now  entitled  to  the  purchase-money. 

[596]    Attobnbt-Genkral  v.  Clifton.    May  22,  23,  1863. 

[S.  C.  9  L.  T.  136 ;  9  Jur.  (N.  S.)  939.    See  AUomey-General  v.  St.  John's  Hospital, 

Bath,  1876,  2  Ch.  D.  673.] 

The  Court  having  inferred,  from  reference  to  the  parish  church  in  the  deed  of 
endowment,  that  a  school,  founded  in  1601,  was  a  Church  of  England  school,  held 
that  the  trustees  and  the  schoolmaster  also  (if  possible),  ought  to  be  members  of 
that  Church,  but  that  the  instruction  was  open  to  scholars  of  every  religious 
denomination. 

The  Court,  though  holding  a  trustee  to  have  been  originally  improperly  appointed, 
declined  to  remove  him. 

Besidence  within  a  parish  being  a  necessary  qualification  of  trustees  on  their  appoint- 
ment, held  that  their  removal  out  of  the  parish  after  their  appointment,  to  such  a 
distance  as  to  make  it  impossible  to  attend  to  their  duties,  would  be  a  vacating  of 
their  office. 

A  charitable  trust  was  created  by  an  indenture  dated  the  24th  of  April,  in  the 
43d  year  of  Eb'zabeth  (1601).  It  was  made  between  Thomas  Dowse  of  the  one 
part,  and  eight  of  the  inhabitants  of  the  town  of  Broughton,  in  the  county  of 
Southampton,  of  the  other  part.     It  commenced  with  the  following  recital : — 

"  Forasmuche  as  there  are  verye  manye  people  dwellinge  within  the  towne  and 
mannor  of  Brougbtou  and  Bossington,  in  the  countye  of  Southt,  and  manye  children 
and  youth  doth  there  dayly  enorease,  which,  for  want  of  teachinge  and  instrucoon, 
are  bred  upp  in  rudenes  and  ignorance,  the  cause  of  muche  error  and  enormity  in  the 
common  wealthe,  WITNESSETH  therefore  these  presents,  that  the  said  Thomas  Dowse, 
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to  and  for  the  maintenance  and  contynuance  forev'  hereafter  of  a  sohoolmaister,  for 
the  instrucoon  and  teacfainge  of  the  [697]  children  and  youth  of  th'  inhabitants 
within  the  aaid  parrish  of  Bronghton,  to  reade,  write  and  cast  aeeompts,  to  th'  entent 
thereby,  they  may  be  the  better  enabled  to  knowe  and  serve  Almyghtye  God,  obey 
their  Sov^aigne  Prince  and  parents,  and  maye  be  more  apte  and  readilye  prepared 
either  for  scnooles  of  higher  leaminge,  or  otherwyse  to  serve  and  be  bound  as 
apprentice  in  some  lawdable  trades  and  scienee,  or  els  be  employed  in  husbandrye  or 
other  good  laboure  and  course  of  lyef  for  gettinge  of  there  lyvinge,  and  in  consideracon 
of  the  some  of  twelve  pence  of  lawfuU  English  money  to  hym  the  said  Thomas  Dowse 
in  hand  paid  by  the  said  inhabitants." 

Dowse  then  conveyed  certain  hereditaments  at  Bronghton  and  elsewhere  to  the 
dght  trustees,  upon  trust  to  receive  the  rents,  "  for  and  to  the  maynteynanee  and  con- 
tynuance of  Buche  a  meete  and  fitt  sohoolmaister  as  the  said  Frauncis  Harris,  Thomas 
Tatt,  John  Thrustinge,  John  Howtett,  Henry  Kelsey,  Robert  Ecton,  Frauncis 
Bedford  and  Augostyne  Leefe,  or  the  more  part  of  them  for  the  tyme  beinge,  shall 
riaee,  lymitt  or  appoynte,  to  be  residente  and  abydinge  within  the  said  parishe  of 
raoDghton,  for  the  teachinge  and  instructinge  of  the  children  of  such  as  shall  inhabite 
within  the  towne  and  mannor  of  Bronghton  and  Bossington  or  within  the  pishe  of 
fttmghton  aforesaide  to  reade,  write  and  caste  aeeompts  as  aforesaid." 

He  then  ordained  and  appointed  that  whensover  the  trustees  should  "  growe  olde 
or  fewe  in  nomber,"  that  then  the  same  lands  should  be  passed  "  to  other  such  psons 
of  goode  credite,  truste  and  honestye  of  the  said  pish  of  Broughton,  and  their  heires." 

The  deed  then  stated  that  Thomas  Dowse  had  [698]  resolved  to  acknowledge  the 
deed  in  Chancery,  "  and  that  one  parte  thereof  shalbe  committed  to  the  custody  and 
asfe  keepinge  of  the  churchwardens  for  the  tyme  beinge  of  the  said  pish  of  Broughton, 
tad  shalbe  there  entred  and  remayne,  for  memory,  in  the  booke  of  the  said  pishe, 
commonly  called  the  booke  of  ohrisenings  and  burialls."  It  provided,  that  if  there 
thoald  at  any  time  be  no  schoolmaster  provided,  "and  notice  thereof  publiquelye 
given  in  or  forthwith  after  the  tyme  of  divyne  service  to  be  said  in  the  pishe  churche 
of  Broughton  aforesaid,  at  or  in  two  severall  sondayes,"  then  that  he  (the  founder) 
might  receive  the  rents  until  the  trustees  appointed  another  schoolmaster. 

The  income  of  the  property  was  now  about  £80  a  year. 

This  information  was  filed  by  the  Attorn ey-G^eneral,  with  the  approbation  of  the 
Charity  Commissioners,  against  the  six  present  trustees.  The  matters  complained  of 
were  that  one  trustee  had  never  resided  in  the  parish  ;  that  three  of  them  resided  at 
a  distance,  and  that  one  was  a  Dissenter ;  that  the  late  schoolmaster,  who  died  in 
1862,  had  been  a  Dissenter,  and  that  the  trustees  had  allowed  him  to  discontinue  the 
oae  of  the  Church  catechism  in  the  school  and  to  delegate  his  office,  and  to  make  and 
enforce  a  rule  that  no  boy  should  be  admitted  to  the  school  who  was  unable  to  read. 

That,  in  consequence  of  the  aforesaid  acts  and  defaults  of  the  trustees,  the  school 
had  fallen  into  disrepute,  and  that  the  number  of  boys  attending  at  such  school  for 
instruction  had  gradually  diminished  from  forty,  which  was  the  number  in  the  year 
1835,  to  thirteen  in  the  year  1861. 

[699]  The  information  prayed  a  scheme,  the  removal  of  the  trustees  who  were 
disqualified,  and  an  injunction  to  restrain  the  trustees  from  appointing  a  new  school- 
master, and  from  dealing  with  the  property. 

Mr.  Cole  and  Mr.  Kay,  in  support  of  tne  information. 

Mr.  Selwyn  and  Mr.  Townsend,  for  the  trustees. 

Mr.  Cole,  in  reply. 

The  points  argued  were,  whether  this  was  a  Church  of  England  school,  and 
whether  Dissenters  could  have  the  benefit  of  it,  or  be  appointed  trustees  or  school- 
masters of  it,  and  whether  any  of  the  present  trustees  ought  to  be  removed. 

Attorney-General  v.  Caivert  (23  Beav.  248) ;  Re  Ilminster  School  (2  De  Gex  &  Jones, 
535) ;  Baker  v.  Lee  (8  H.  of  L.  Cas.  495) ;  Attorney-General  v.  The  Earl  of  Stamford 
0.  Phill.  737) ;  In  re  Chelmsford  Grammar  School  (1  Kay  &  J.  543) ;  Attorney-General  v. 
The  Governors  of  the  Sherborne  Grammar  School  (18  Beav.  256) ;  In  re  Stafford  Charities 
(26  Beav.  28);  AUomey-General  v.  CuUam  (1  Y.  &  C.  0.  C.  411);  23  Vict.  c.  11,  were 
cited. 

May  23.    Thb  Master  of  thb  Bolls  [Sir  John  Bomilly].    On  carefully  reading 
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over  the  whole  of  this  deed  of  endowment,  I  am  satisfied  that  this  was  a  Church  of 
England  charity,  and  that  the  founder,  who  was  a  member  of  [600]  the  Church  of 
England,  intended  to  promote  the  instruction  and  teaching  of  the  children  of  the 
inhabitants  of  the  parish  generally.  I  infer  this  not  only  from  the  time  when  die 
instrument  was  executed,  which  was  towards  the  end  of  the  year  1601,  when  then 
was  very  little  dissent,  but  also  from  the  repeated  references  to  the  parish  church,  ia 
which  place  many  things  were  to  be  done  relating  to  the  charity. 

That  being  my  opinion,  I  must  refer  to  the  distinction  taken  by  me  in  the  case  of 
The  Attorney-General  v.  Calvert  (23  Beav.  248),  between  the  three  species  of  charity, 
viz.,  religious  charities,  educational  charities  and  eleemosynary  charities.  This  ia 
clearly  an  educational  charity,  in  regulating  which  you  must  attend  to  these  three 
things,  viz.,  the  persons  to  be  constituted  trustees,  the  masters  who  are  to  instruct, 
and  the  pupils  who  are  to  receive  the  instruction.  I  am  clear  that  this  is  not  a 
charity  the  benefit  of  which  is  to  be  confined  to  members  of  the  Church  of  England. 
Pupils  of  all  denominations  are  entitled  to  have  the  benefit  of  the  instruction.  But 
as  the  charity  is  a  Church  of  England  Charity,  members  of  the  Church  of  England 
must  be  appointed  its  trustees,  in  order  to  prevent  any  perversion  of  its  funds,  though 
persons  not  belonging  to  that  Church  may  participate  in  the  advantage  to  be  derived 
from  the  charity.  Provision  must  therefore  be  made  that,  in  afibrding  religions 
instruction,  it  must  be  done  in  such  a  manner  as  not  to  exclude  persons  who  are  not 
members  of  the  Church  of  England. 

As  to  the  schoolmaster,  I  do  not  think  it  is  necessary  that  he  should  be  a  membev 
of  the  Church  of  England,  though  I  am  of  opinion,  cateris  paribus,  that  [601]  he  ought 
to  be  a  member  of  that  Church.  At  the  same  time  the  trustees  would  not,  in  my 
opinion,  commit  a  breach  of  trust  by  appointing  a  Dissenter  to  be  schoolmaster,  but 
the  circumstances  must  be  peculiar  to  justify  it. 

With  regard  to  the  trustees:  There  is,  as  to  qualification,  a  great  difference 
between  appointing  them  in  the  first  instance,  and  removing  them  when  once  appointed. 
Lord  Cottenham  takes  that  distinction  in  The  A ttomeif -General  v.  The  Earl  of  Stamford 
(1  Pbill.  748),  and  I  intend  to  follow  his  ruling  on  this  occasion.  I  do  not  think  that 
the  trustee,  who  is  a  Dissenter,  ought  now  to  be  removed,  but  I  think  that  the  appoint- 
ment of  the  trustee,  who  was  not  an  inhabitant  of  the  parish  at  the  time,  was  not  a  proper 
appointment  If  the  others  have  removed  from  the  parish  since  their  appointment  to 
such  a  distance  as  to  make  it  impossible  for  them  to  attend  to  their  duties,  this  would 
be  vacating  their  office.  But  on  looking  at  the  books,  I  find  that  three,  four  or  five 
out  of  six  nave  always  attended  the  meetings,  and  I  see  no  reason  to  doubt  that  they 
have,  to  the  best  of  their  ability,  attended  to  the  affairs  of  the  charity,  except  with 
respect  to  the  schoolmaster.  They  appear  to  have  appointed  an  improper  person  to 
be  schoolmaster  :  and  this  merely  because  his  father  had  been  schoolmaster  before  him. 
Whereupon,  the  charity  being  founded  to  teach  children  "  to  read,  write  and  cast 
accounts,"  he  laid  down  a  rule  that  no  one  should  be  admitted  who  could  not  read. 
This  was  obviously  an  improper  resolution,  and  the  effect  of  it  was  to  reduce  the 
number  of  scholars  to  one-third  of  what  it  had  previously  been.  This  schoolmaster  is 
dead  and  no  person  has  as  yet  been  appointed  to  his  place.  I  do  not  think  it  desirable 
on  account  of  what  [602]  has  occurred  as  to  the  schoolmaster  to  remove  the  present 
trustees. 

I  propose  to  fill  up  the  original  number  of  trustees,  and  to  direct  that,  in  doing 
so,  regard  be  had  to  the  instrument  of  endowment,  and  to  provide  that  they  shall  be 
members  of  the  Church  of  England.  I  shall  direct  a  scheme  to  be  settled  for  the 
future  management  of  the  charity,  and,  in  settling  it,  to  have  regard  to  any  other 
means  of  instruction  which  may  exist  at  present  in  the  parish.  AU  parties  will  have 
their  costs  out  of  the  charity  funds ;  I  shall  order  them  to  be  taxed,  but  make  no 
order  for  their  payment  at  present.  A  sinking  fund  must  be  provided  for  this 
purpose. 


Digitized  by 


Google 


■  UAV.ttt.  FISHER  V.   BRIERLEY  237 


[602]    Fisher  v.  Brierlbt  (No.  4).    Jtme  I,  1863. 

k  testatrix  directed  a  church  to  be  built,  and  as  soon  as  built  she  gave  £5000  for  the 
endowment  of  the  minister,  "but  without  any  interest  in  the  meantime."  The 
building  of  the  church  was  delayed  several  years  by  litigation,  and  no  minister  had 
been  appointed.  The  Court  declined  to  decide,  in  the  absence  of  the  minister, 
whether  any  interest  was  payable  on  the  legacy,  but  intimated  that  the  interest 
before  an  appointment  of  a  minister  would  not  form  part  of  the  capital. 

This  case,  reported  anie  (30  Beav.  268),  again  came  before  the  Court,  the  decision 
of  the  Lords  Justices  (1  De  G.  F.  &  J.  643)  having  been  affirmed  by  the  House  of 
Lords  (10  H.  of  L.  Cas.  159). 

The  testatrix,  who  died  in  1857,  gave  £6000  to  the  Bishop  of  Chester,  to  be  paid 
when  a  church  had  been  erected  "  but  without  any  interest  in  the  meantime,'  the 
ineome  of  which  was  to  be  paid  to  the  minister  of  the  church.  In  consequence  of  the 
{ootracted  litigation  no  church  had  been  erected,  and  the  legacy  bad  not  yet  been 
pud. 

The  question  whether  interest  was  payable  on  the  [6031  £5000  and  on  legacies  of 
£1500  and  £500  given  to  provide  for  the  schoolmaster  and  books  was  ^gain  argued  by 

Mr.  Hobhouse,  Mr.  Dickenson,  Mr.  Fischer,  Mr.  Selwyn,  Mr.  C.  C.  &trber  and  Mr. 
Shapter.  They  cited  PuUeney  v.  Warren  (6  Ves.  92) ;  Oromt  v.  Grami  (4  Eusa.  598) ; 
Atfom^-Omerai  v.  The  Bitkop  of  Chester  (1  Bro.  C.,C.  444). 

Thb  Master  of  thk  Bolls  [Sir  John  Bomilly].  I  think  it  premature  to 
determine  the  point,  as  at  present  no  minister  has  been  appointed,  and  I  think  the 
legacy  ought  to  be  accumulated  until  one  is  appointed,  and  then  I  shall  have  the 
proper  person  to  contest  the  point. 

1  am  of  opinion  that  the  interest  in  question  is  not  capital  and  never  will  be 
capital.  The  testatrix  has  given  £5000  at  a  particular  period,  and  the  income  of  it 
to  the  officiating  minister.  I  have  a  difficulty  in  deciding  the  present  point  in  the 
absence  of  the  officiating  minister.  I  propose  to  carry  the  three  sums  of  £5000, 
X1500  and  £500  to  the  account  of  these  legacies,  and  direct  them  to  be  invested  and 
Kcomulated ;  but  such  carryings  over  are  to  be  without  prejudice  to  the  question,  if 
any  interest  is  payable  and  from  what  time  it  is  payable. 


[604]    DoMviLE  V.  Taylor.    June  1,"2,  1863. 

[S.  0.  8  L.  T.  624 ;  11  W.  E.  796  j  2  N.  E.  258.] 

A  testator,  by  his  will,  said,  "  I  give  to  my  wife  all  my  household  furniture,  plate," 
&o.,  "  and  other  effects  of  the  like  nature,  and  all  wines,"  &c.,  "  which  shall,  at  my 
decease,  be  in  or  about  any  dwelling-house  then  occupied  by  me."  Held,  that,  in 
congtruing  the  bequest,  the  sentence  ought  to  be  divided  into  two,  and  that  the 

![nalification  as  to  his  dwelling-house  applied  only  to  the  latter  part.  Held,  there- 
ore,  that  it  passed  plate  at  the  testator  s  bankers,  family  plate  in  the  possession  of 
the  testators  father  as  tenant  for  life,  and  to  which  the  testator  was  entitled 
absolutely  in  remainder,  and  also  the  produce  of  family  plate  wrongfully  sold  by 
the  tenant  for  life,  and  furniture,  &c.,  deposited  for  safe  custody  at  a  warehouse. 

Compton  Charles  Domvile  died  in  1852,  leaving  his  father  Sir  Compton  Domvile 
and  the  rlaintiff,  his  widow,  surviving  him. 

By  his  will  dated  in  1847  he  bequeathed  as  follows  : — 

"I  give  to  mv  said  dear  wife  Isabella  Maria  Domvile  the  sum  of  £500  for 
immediate  use,  to  be  paid  or  retained  out  of  the  first  moneys  which  shall  come  to  the 
liands  of  my  trustees  and  executors.  And  I  also  give  to  my  said  wife  all  my  house- 
ludd  fumitare,  plate,  jewels,  plated  articles,  linen,  china,  glass,  books,  pictures,  musical 
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instrumenta  and  other  effects  of  the  like  nature,  and  all  wines,  liqaon,  fuel,  honae- 
keeping  provisions  and  other  consumable  stores  which  shall,  at  my  decease,  be  in  or 
about  my  dwelling-house  then  occupied  by  me." 

The  question  upon  the  special  case  was,  what  passed  under  the  bequest  under  the 
following  circumstances.  It  appeared  that  the  testator's  grandfather  had  bequeathed 
his  famify  plate  to  the  testator's  father,  Sir  Compton  Domvile,  for  life,  with  remainder 
absolutely  to  the  testator  Compton  Charles  Domvile,  and  that  Sir  Compton  Domvile 
had  sold  a  portion  of  it  to  the  value  of  £894.  The  residue  remained  in  his  father's 
possession  until  his  death  in  1857,  after  which  it  was  sold  for  JC1097. 

It  also  appeared  that  the  testator,  at  the  date  of  his  [606]  will  in  1847,  "  resided 
in  a  house  in  Worcestershire  rented  by  him  as  tenant  from  year  to  year ;  he  had 
resided  there  for  about  two  years,  and  continued  to  reside  there  until  he  started  for 
Nice.  A  few  months  before  his  death  he  went  to  reside  at  Nice  for  the  benefit  of 
his  health,  in  a  furnished  house  which  he  rented,  and  there  he  died  in  March  1852. 
At  the  time  of  his  decease  he  had  no  dwelling-house  except  that  at  Nice.  All  his 
plate  (other  than  that  which  came  to  him  under  his  grandfather's  will)  was  deposited 
at  the  banking  house  of  Messrs.  Coutts,  his  bankers  in  London,  and  he  had  a  quantity 
of  wine,  household  furniture,  linen  and  books  packed  up  in  cases  and  deposited  at 
Messrs.  Tilbury's  warehouse  in  London." 

llie  questions  for  the  opinion  of  the  Court  were : — 

1.  Who  was  entitled  to  the  sum  of  £894,  8s.  7d.  which  had  been  paid  by  the 
executors  of  Sir  Compton  Domvile  to  the  Defendants  1 

2.  Who  was  entitled  to  the  plate  deposited  with  the  bankers  of  Compton  Charles 
Domvile,  and  to  the  £1087,  10s.  6d.  the  produce  of  the  sale  of  the  plate  bequeathed 
by  his  grandfather,  and  remaining  in  specie  at  the  death  of  Sir  Compton  Domvile  t 

3.  Who  was  entitled  to  the  household  furniture,  linen  and  books  deposited  at 
Messrs.  Tilbury's  warehouse  1 

Mr.  Hobhouse  and  Mr.  Martelli,  for  the  widow,  argued  that  the  property  in 
question  passed  to  the  widow ;  that  the  plate  was  not  limited  to  that  in  the  testator's 
dwelling-house,  but  extended  to  all  the  plate  in  which  the  testator  was  in  any  way 
interested  ;  that  the  family  plate  passed  together  with  the  produce  of  that  which  had 
been  sold,  for  the  tortious  act  of  the  father  could  not  affect  the  dispositions  of  the 
son.  [606]  Secondly.  That  if  the  property  was  not  actually  in  the  dwelling-house, 
still  it  passed,  the  words  being  merely  descriptive  of  the  things;  Shaftesbury  v. 
Shaftesbury  (2  Vem.  747);  Land  y.  Devaynet  (4  Bro.  C.  0.  536);  and  see  Spencer  y. 
Spencer  (21  Beav.  548).  They  referred  to  Lindley  Murray  (tit.  "Conjunctions" 
(55th  edit.) )  to  shew  "  that  conjunctions  very  often  unite  sentences  when  they  appear 
to  unite  only  words,"  and  that  the  present  was  an  instance  of  distinct  gifts,  in 
distinct  sentences,  in  which'  the  qualification  only  affected  the  last 

Mr.  £.  F.  Smith,  for  the  executors.  There  are  two  bequests  only,  one  of  £500 
and  then  a  distinct  one  oommencinG;  with  "and."  It  is  to  be  observed  that  the  word 
"and"  following  the  words  "of  the  like  nature"  commences  with  a  small  "a,"  and 
hot  with  a  capital  letter.  This  shews  that  the  sentence  runs  on,  that  the  latter  is  but 
one  gift,  and  that  the  whole  of  it  is  restricted  by  the  words  "  what  shall  be  at  my 
decease  in  or  about  my  dwelling-house  then  occupied  by  me."  Therefore  only  those 
articles  so  situate  at  his  death  passed.  Again,  only  that  part  of  the  plate  which  was 
for  "domestic  use"  passed  ;  Le  Farranl  v.  Spencer  (1  Ves.  sen.  97) ;  and  this  excludes 
the  family  plate,  which,  in  addition,  could  not  be  properly  termed  "  my  plate,"  as, 
at  that  time,  it  belonged  to  his  father.  The  £894  could  only  pass  as  money  and 
not  as  "plate." 

Mr.  Hobhouse,  in  reply. 

The  Master  of  the  Bolls  [Sir  John  Bomillyl.  As  to  the  £894  there  is  not 
much  difficulty.     The  wrongful  act  of  the  father  could  not  alt«r  the  rights. 

[607]  Jvme  2.  The  Master  of  the  Rollb.  I  have  had  some  difficulty  in 
coming  to  a  satisfactory  conclusion  in  this  case.  But,  on  the  whole,  I  am  of 
opinion  that  I  must  read  this  will  as  if  the  testator  had  meant  to  make  a  division 
between  these  articles.  I  must  read  it  thus : — "  I  give  to  my  wife  all  my  household 
furniture,  plate,"  &c.,  "and  other  effects  of  the  like  nature,  and  put  a  stop  there, 
and  then  as  if  he  had  continued,  "  I  also  give  her  all  my  wines,"  &o.,  "  which  shall, 
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at  my  decease,  be  in  or  about  any  dwelling-house  then  occupied  by  me."    The  only 
mode  in  which  I  can  explain  the  will  is,  that  the  testator  meant  two  sentences. 

Accordingly  the  bequest  is  to  be  read  as  if  there  were  three  gifts,  first  of  the 
JCoOO,  the  second  of  "all  his  household  furniture,  plate,"  &c.,  and  the  third  of  "all 
vines,"  &c.  This  carries  all  the  plate,  including  that  in  his  father's  house,  and  the 
produce  of  that  which  had  been  sold,  and  that  at  the  testator's  bankers,  and  also  the 
furniture,  &c.,  at  Tilbury's. 

NoTK.— Reg.  Lib.  1863,  A,  fol.  1120. 

[608]    De  Oaragnol  v.  Liardet.    June  i,  6,  1863. 
[S.  C.  2  N.  R  296.] 

The  word  "  snrvivor  "  cannot  be  construed  as  "  others,"  where  the  gift  over  is  partly 
to  persons  whose  interests  are  not  given  over. 

A  testator  gave  legacies  to  each  of  his  four  daughters  for  life,  with  remainder  to  their 
children;  and  he  provided  that  if  either  of  the  daughters  should  die  without 
chfldren,  her  share  should  go  over  to  the  survivors  of  his  sons  and  daughters. 
Held,  that  "  survivors  "  could  not  be  read  "  others,"  in  consequence  of  the  gift  over 
being  to  a  di£ferent  class  from  those  whose  shares  were  to  go  over. 

The  testator  had  two  sons,  Henry  and  Peter,  and  four  daughters^  Mary  Ann, 
Jane,  Phoebe  and  Elizabeth. 

By  bis  will  he  bequeathed  £8000  to  Mary  Ann  for  life,  with  remainder  to  her 
issue.  And  he  directed  the  residue  arising  from  the  sale  and  conversion  of  his  real 
sud  personal  estate  to  be  divided  into  seven  equal  parte,  and  he  gave  two-sevenths 
to  his  son  Henry  absolutely,  two-sevenths  to  his  son  Peter  absolutely,  one-seventh 
to  trustees  for  his  daughter  Jane  for  life,  with  remainder  to  her  children  or  issue, 
and  similarly  one-seventh  each  in  trust  for  Phoebe  and  Elizabeth  respectively  for  life, 
with  remainder  to  their  children. 

The  will  contained  the  following  clause : — 

"And  I  do  herebv{declare  it  to  oe  my  will  and  mind,  that  in  case  any  one  or  more 
of  my  said  several  daughters,  Jane,  Phoebe,  Elizabeth  and  Mary  Anne  shall  happen 
to  depart  this  life,  not  having  had  any  child  of  her  or  their  body  or  respective  bodies 
who  shall  live  to  attain  the  age  of  twenty-one  years,  or  shall  die  under  that  age 
without  leaving  issue  of  his  or  her  body  living  at  the  time  of  his  or  her  decease,  then 
and  in  every  such  case  I  do  hereby  order  and  direct  that  the  three  several  seventh 
parts  or  shares  of  the  residue  of  the  said  moneys  to  arise  as  aforesaid  and  herein- 
before bequeathed  to  my  said  trustees,  for  the  separate  use  of  my  daughters  Jane, 
Phoebe  and  Elizabeth,  and  also  the  said  sum  of  £8000  hereinbefore  bequeathed  to 
[609]  my  said  trustees  for  the  benefit  of  my  daughter  Mary  Anne,  shall  go  to  and 
be  divided  amongst  the  swrvivors  of  them  my  said  sons  and  daughkn,  in  such  parts,  shares 
and  proportions,  as  the  residue  and  remainder  of  the  moneys  arising  from  the  sale 
of  my  said  real  and  personal  estate  is  hereinbefore  by  me  given  and  bequeathed,  and 
that  the  respective  parts  and  shares  of  such  surviving  daughter  or  daughters  therein 
shall  immediately  become  vested  in  my  said  trustees,"  upon  like  trusts  for  their 
respective  lives,  and  after  their  decease,  respectively,  for  their  respective  issue,  and 
payable,  and  with  the  like  benefit  of  survivorship,  and  subject  to  the  like  powers,  &&, 
&C.,  as  their  original  sevenths. 

The  testotor  died  in  1829. 

In  1862  Jane  died  without  having  been  married,  and  her  seventh  share  went  over. 
Her  two  brothers  and  her  sister  Jane  survived  her,  but  Mary  Anne  had  died  in  1848 
without  having  been  married,  and  Elizabeth  had  died  in  1860,  leaving  one  child  only, 
viz.,  the  Plaintiff  Madame  De  Garagnol. 

The  question  submitted  for  the  opinion  of  the  Court,  upon  this  special  case,  was 
as  follows: — "Who,  upon  the  death  of  the  testator's  daughter  Jane  without  issue, 
became  entitled,  and  in  what  proportions,  to  her  one-seventh  share  of  his  residuary 
esUter 
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Mr.  Hobhouse  and  Mr.  Sorrage,  for  the  Plaintiff  Madame  Graragnol,  argued  that 
the  word  "  survivors "  ought  to  be  construed  "  others,"  so  that  the  Plaintiff  would 
participate  in  the  share  of  Jane.  They  argued  that  this  construction  was  warranted 
by  authority,  and  that  it  would  prevent  an  intestacy,  in  the  event  of  the  last  [610] 
survivor,  if  a  daughter,  dying  without  issue.  They  cited  Oole  v.  Sewell  (4  Dm.  A 
War.  1,  and  2  H.  of  L.  Cas.  186) ;  Smith  v.  Ogbome  (6  H.  of  L.  Cas.  375) ;  Aiim  v. 
Brooks  (7  Sim.  204);  Uyre  v.  Marsden  (2  Keen,  564,  and  4  Myl.  &  Cr.  231). 

Mr.  Jones,  in  the  same  interest. 

Mr.  J.  Hinde  Palmer  and  Mr.  Rowoliffe,  for  the  sons,  argued  that  the  word 
"survivors"  must  be  construed  strictly.  LeenUng  v.  Sherratt  (2  Hare,  14)  ;  Wiimd  v. 
Wamot  (8  Ves.  10) ;  Wintertan  v.  Crawfurd  (1  Russ.  &  M.  407) ;  EoUcmd  v.  AUmp 
(29  Beav.  498) ;■  Greenwood  v.  Percy  (26  Beav.  572). 

Mr.  Hobhouse,  in  reply. 

June  5.  The  Master  of  the  Rolls  [Sir  John  Romilly].  On  looking  at  the 
cases,  I  entertain  no  doubt  that,  in  this  instance,  the  word  is  to  be  construed  strictly, 
and  that  it  means  survivors.  There  are  many  difficulties  in  all  these  cases,  and  if 
you  adopt  Sir  Wm.  Grant's  suggestion,  and  read  the  word  as  the  others  of  those  before 
mentioned,  it  cannot  be  so  read  here,  because  the  gift  over  is  to  a  different  class.  If 
he  had  given  shares  to  his  children,  and  said,  "  If  any  of  them  should  die  without 
issue  at  their  deaths,  then  I  give  their  shares  to  the  survivors  of  the  children  and  of 
A.  B."  a  perfect  stranger,  it  is  clear  that,  in  that  case,  you  could  not  read  " survivors" 
as  "  others,"  for  others  is  confined  to  the  others  of  the  class  whose  shares  are  to  go 
over.  Here  are  four  daughters,  and  if  their  shares  had  been  given  over  to  the 
survivors  of  them,  it  would  then  have  [611]  been  possible  to  read  "  survivors "  as 
"others,"  but  if  the  shares  are  given  over  to  the  survivors, 'not  of  them  but  of  the 
daughters  and  their  brothers,  that  construction  cannot  be  admitted.  To  do  so,  the 
gift  over  must  be  to  the  others  of  the  particular  class,  on  the  failing  of  the  issue  of  one 
of  whom  his  share  is  given  over,  and  is  to  take  effect  for  the  benefit  of  the  others  of 
the  same  class. 

Even  if  the  word  had  been  written  "  others,"  I  do  not  see  how  the  brothers  could 
have  taken.  If  the  testator  had  said,  "I  give  the  share  of  any  daughter  dying 
without  leaving  issue  to  the  others  of  my  sons  and  daughters,"  then  others  would  not 
be  a  proper  expression. 

Where  a  person  gives  property  in  shares  to  three  or  four  persons,  and  says  that 
on  failure  of  issue  of  any  one  his  share  is  to  go  over  to  the  survivors,  it  may  be  read 
others ;  but  if  he  says  survivors  of  a  different  class,  the  word  "  survivors  "  must  be 
read  strictly. 

I  do  not  find  any  case  where  "survivors"  has  been  read  "others"  when  the 
gift  over  is  to  a  separate  and  distinct  class.  I  am  of  opinion  that  it  is  here  given  over 
to  a  separate  and  distinct  class,  and  as  much  so  as  if  it  had  been  given  to  the  survivor 
of  the  daughters  and  of  the  children  of  A.  B.  a  stranger.  I  am  of  opinion  that 
"  survivors  in  this  will  must  be  read  strictly,  and  that  Jane's  share  must  be  divided 
between  her  two  brothers  and  Phoebe. 

I  think  the  share  is  divisible  into  five  parts  that  the  sons  will  each  take  two-fifths 
and  the  surviving  daughter  will  take  the  remaining  fifth,  but  on  the  same  trusts  as 
her  original  share.  That  construction  might  possibly  lead  to  an  intestacy,  but  that 
is  not  so  serious  a  consequence  as  altering  the  words  of  the  will. 

[612]    Coventry  v.  Coventry.    Jwm  12,  1863. 

A  covenant  by  the  husband  alone  to  settle  the  after-acquired  property  of  the  wife 
does  not  bind  her  separate  property,  but  such  a  covenant  of  the  husband  and  wif« 
does.  Such  a  covenant  to  settle  does  not  bind  property  over  which  a  wife  i» 
deprived  of  the  power  of  disposition. 

Covenant  by  husband  and  wife  to  settle  all  after-acquired  property,  "  not  being  already 
settled  for  her  separate  use : "  Held,  not  to  bind  property  subsequently  bequeathed 
to  the  wife  for  her  separate  use. 

Upon  the  marriage  of  Mr.  Coventry  with  Miss  Catherine  Seton,  in  1842,  a  settle- 
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ment  was  execated,  by  which  some  of  the  lady's  property  was  settled  in  trust  for  her 
separate  use,  without  power  of  anticipation,  during  the  oorerture,  and,  subject  to  the 
life  interests  of  their  parents,  for  the  children  of  the  marriage.  The  deed  contained 
the  following  agreement  to  settle  the  after-acquired  property  of  the  wife : — 

"  And  it  is  hereby  further  agreed  and  declared,  and  they  the  said  Catherine  Seton 
and  John  Coventry  do  hereby,  for  themselres  respectively  and  their  respective  heirs, 
executors  and  administrators,  covenant  and  declare,  promise  and  agree,  with  and  to 
the  said  John  Mort  Wakefield  and  George  Lerouz  Wilson,  their  executors,  adminis- 
trators and  assigns  that  in  case  any  estate,  real  or  personal,  shall,  at  any  time  or  times 
after  the  solemnization  of  the  said  intended  marriage,  descend  or  come  to,  or  devolve 
upon,  or  be  given,  devised  or  bequeathed  to,  or  in  trust  for,  her  the  said  Catherine 
Seton,  and  not  being  already  settled  for  her  separate  use,  they  the  said  Catherine  Seton  and 
John  Coventry  respectively,"  &o.,  will  at  the  request  of  the  said  John  Mort  Wakefield 
and  George  Leroux  Wilson,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
toators  of  such  survivor,  or  other  the  trustees  or  trustee  for  the  time,  "  make,  do  and 
execute,  or  cause  and  procure  to  be  made,  done  and  executed,  all  and  every  such 
lawful  and  reasonable  acta,  deeds,  matters  and  things  as  by "  the  trustees  shall  be 
required  "for  conveying,  assigning  and  assuring  all  such  future  or  [613]  additional 
fortune,  or  other  reu  or  personal  estate  of  the  said  Catherine  Seton  unto  "  the  trustees, 
upon  the  trusts  hereinbefore  expressed. 

The  Kev.  E.  Waller  died  in  1859,  having  bequeathed  two  legacies  of  XIOOO  and 
£2000,  and  (subject  to  the  life  interest  therein  of  his  two  sisters)  the  moiety  of  his 
residuary  estate  to  Mrs.  Coventry ;  aad  he  declared  that  these  bequests  should  be  for 
her  separate  use  independent  of  her  husband. 

By  a  deed  in  1860,  Mrs.  Coventry  had  assigned  this  property  to  trustees,  in  trust 
"for  her  sole  and  separate  use,"  independent  of  Mr.  Coventry. 

This  bill  was  filed  by  Mrs.  Coventry  against  her  husband  and  children,  praying 
a  declaration  that  the  bequests  were  not  included  in,  or  subject  to,  the  trusts  of  the 
settlement  of  1842. 

Mr.  Bristowe,  for  the  Plaintiff,  argued  that  this  property  was  excluded  from  the 
operation  of  the  covenant,  it  being  already  settled  to  Mrs.  Coventry's  separate  use. 

He  cited  WiOauglAy  v.  Lord  Middleton  (2  John.  &  Hem.  344) ;  Ramsden  v.  Smith 
(2  Drew.  298);  Brooks  v,  Keith  (1  Drew.  &  Sm.  462);  7%omton  v.  Bright  (2  Myl.  & 
Cr.  230);  and  said  that  this  case  was  distinguishable  from  MUford  v.  Pole  (17 
Beav.  602). 

Mr.  Jolliffe,  for  the  trustees  and  the  husband. 

Mr.  C.  Chapman  Barber,  for  the  children.  This  property  is  bound  by  the 
settlement ;  the  covenant  ia  on  [6141  the  part  both  of  the  husband  and  wife,  and, 
therefore,  binds  both.  It  is  argued  that  the  words  "  not  being  already  settled  for  her 
separate  use  "  are  in  the  nature  of  an  exception  out  of  the  covenant ;  but  that  is  not 
the  proper  construction.  These  words  are  descriptive  of  the  property  "already 
settled  "  ({.«.,  by  the  settlement  itself)  to  her  separate  use. 

Secondly,  the  deed  of  1860  made  it  subject  to  the  settlement^  by  placing  it  in 
her  own  power. 

Thi  Mastkr  07  THK  Roixs  [Sir  John  Bomillyl  I  am  of  opinion  that  this 
imperty  ia  not  included  in  the  settlement,  and  that  if  I  were  to  adopt  Mr.  C.  Barber's 
argument  it  would  render  the  exception  ineffectual.  It  is  quite  settled  that  a  covenant 
by  the  husband  alone  to  settle  the  after-acquired  property  of  the  wife  does  not  bind 
her  separate  property,  but  that  if  the  covenant  be  by  both  then  it  does  bind  it. 
Again,  this  Court  can  only  settle  property  over  which  the  wife  has  a  power  of 
disposition,  for  if  it  is  settled  by  an  instrument  which  prohibits  anticipation,  the 
ooyeoant  to  settle  would  be  inoperative.  Supposing  the  £1000  had  been  settled  on 
this  lady  for  life  without  power  of  anticipation,  with  remainder  to  her  children,  no 
power  of  hers  could  alter  the  trusts  of  the  will  or  bring  the  property  within  the  trusts 
of  this  settlement,  for  the  donor  has  said  that  it  shall  not  come  within  the  covenant 
I  think  that  the  words  "and  not  being  already  settled  for  her  separate  use"  cannot 
mean  such  a  settlement  as  this  Court  says  is  a  proper  settlement,  namely,  on  the 
parents  for  life,  with  remainder  to  their  children :  that  cannot  be  the  meaning. 

[616]  I  agree  that  these  words  are  part  of  the  description  of  the  property  to  be 


Digitized  by 


Google 


242  BULL  V.   HUTCHENS  UtEkY. 


boand  by  the  covenant  in  this  way: — the  agreement  ia  to  settle  all  the  proper^ 
which,  after  the  marriage,  shall  devolve  upon  her,  except  that  not  "  already  setded 
for  her  separate  use." 

I  am  of  opinion  that  property  sulisequently  given  her  for  her  separate  use,  so  that 
she  has  the  aosolate  controul  over  it  and  her  husband  has  none,  is  not  to  be  included 
in  this  settlement  That  is  the  only  way  in  which  the  covenant  can  be  carried  into 
execution,  and  that,  in  my  opinion,  is  the  true  construction. 

I  do  not  think  that  what  she  has  done  since  the  testator's  death  makes  any 
difference.  She  has  thought  fit  to  place  the  property  in  the  hands  of  trustees  of  her 
own,  to  enable  her  to  deal  with  it,  and  this  is  a  mere  mode  to  carry  into  effect  the 
will  of  the  testator, 

[616]    Bull  v.  Hutchens.    June  8,  1863. 

[S.  C.  8  L.  T.  716;  9  Jur.  (N.  S.)  954;  11  W.  R  866.  See  5««  v.  EoUby,  1873» 
L.  R.  15  Eq.  193;  Lawrie  v.  Lees,  1880,  14  Ch.  D.  260;  In  re  Highett  &  BmTs 
CotUraet  [1902],  2  Ch.  219 ;  [1903],  1  Ch.  287.] 

By  the  conditions  of  sale  relating  to  leaseholds,  it  was  stipulated  that  the  production 
of  the  last  receipt  should  be  conclusive  evidence  that  all  the  covenants  had  been 
performed.  Held,  that  the  production  of  such  a  receipt  prevented  the  purchaser 
from  taking  the  objection  that  the  lease  had  been  forfeited  by  reason  of  the 
dilapidated  state  of  the  premises. 

A  registered  lis  pendens  does  not  create  a  charge  or  lien  on  the  property,  nor  does  it 
excuse  a  purchaser  from  completing  his  contract  It  merely  puts  him  upon  an 
inquiry  into  the  validity  of  the  Plaintiff's  claim. 

A  registered  order  of  the  Court  of  Probate  does  not  create  a  charge  on  lands. 

The  Plaintiff  put  some  leasehold  property  up  for  sale  by  auction,  and  the 
Defendant  on  the  11th  of  June  1862  became  the  purchaser  for  X378.  The  sale  was 
made  subject  to  certain  conditions.     The  6th  condition  of  sale  provided  as  follows : — 

"  No  purchaser  shall  be  entitled  to  call  for  the  production  of,  or  investigate  or 
make  any  objection  or  requi-r616]-sition  respecting  the  title,  prior  to  or  the  right  to 
grant  the  said  leases  and  under-leases  respectively,  and  the  production  of  a  receipt  for  the 
last  payment  of  reni  accrued  previously  to  the  completion  of  any  purchase  shaU  be  eondutive 
etndence  that  all  the  covenants  and  agreements  in  the  lease  or  under-leases,  under  which  the 
property  included  in  such  purchase  shall  be  held,  have  been  performed  and  observed  vp 
to  the  completion  of  such  purchase.  The  nature  of  the  covenanta  and  conditions  may 
be  ascertained  from  copies  thereof  which  will  be  produced  at  the  sale,  and  any 
purchaser  shall  be  deemed  to  have  full  notice  thereof. 

Two  objections  were  taken  to  the  title,  the  first  was  as  follows : — "  The  original 
lease  under  which  the  premises  are  holden  contains  the  usual  covenant  to  keep  the 
same  in  repair,  and  a  proviso  for  re-entry  in  default  The  purchaser  has  ascertained 
that  the  premises  are  in  a  ruinous  state,  consequently  it  is  competent  for  the  lessor 
to  re-enter  at  any  time,  as  the  breach  is  continuing.  The  premises  must  be  reinstated, 
and  a  waiver  of  the  cause  of  forfeiture  procured  from  the  lessor  or  his  representatives, 
before  the  vendor  can  be  in  a  position  to  give  a  title  to  the  property.  It  has  also 
been  ascertained  that  the  garden  wall,  separating  the  garden  of  this  house  from  that 
adjoining,  has  been  pulled  or  has  fallen  down.  This  must  be  reinstated  and  a  waiver 
obtained,  as  it  is  also  a  breach  of  the  covenant  to  repair." 

As  to  this  objection,  the  vendor  proposed  to  remove  it  by  the  production  of  the 
last  receipt  for  the  rent  under  the  6tb  condition  of  sale. 

The  second  objection  arose  under  these  circumstances  : — By  an  order  of  the  Court 
of  Probate,  made  on  the  5th  of  February  1861,  it  was  ordered  that  the  [617]  Plaintiff 
should  pay  one  of  the  Defendants  an  annuity  of  £25  during  her  life.  This  order  was 
duly  registered  at  the  office  of  the  Senior  Master  of  the  Common  Pleas  under  the  1  <& 
2  Vict  c.  110.  The  annuity  was  afterwards  assigned  to  Mr.  Pratt,  who  on  the  12th 
of  September  1862  filed  bis  bill  to  have  it  declared  that  the  annuity  was  a  charge  on 
the  leasehold  property  of  the  Plaintiff  Bull ;  but  a  demurrer  was  allowed  by  the  Vice- 
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Cluuieellor  Stuart  on  the  19th  of  November  1862  (Pratt  v.  Butt,  4  Giffard,  117),  which 
wa8  affirmed  by  Lord  Westbury  on  the  23d  of  January  1863  {Pratt  v.  Buil,  1  De  Qex, 
J.  &  Smith,  141).     The  suit  of  Pratt  v.  Bull  was  registered  aa  a  lis  pendens. 

This  bill  was  filed  for  the  specific  performance  of  the  contract  on  the  20th  of 
September  1862. 

Mr.  Baggallay  and  Mr.  Hardy,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Defendant 

IfoH  V.  Rieeard  (22  Beav.  311);  Pyrke  v.  Waddmgham  (10  Hare,  1);  WdU  v. 
MaxueU  (32  Beav.  408)  were  cited. 

Thb  Master  of  the  Bolls  [Sir  John  Romilly].    This  is  a  bill  for  the  specific 

Crformance  of  a  contract,  which  is  resisted  on  two  grounds.  The  first  is,  that  there 
8  been  a  forfeiture  of  the  lease  by  reason  of  the  property  being  out  of  repair.  This 
is  met  by  the  6th  condition  of  sale,  which  provides  that  the  production  of  a  receipt, 
for  the  last  payment  of  rent  accrued  previous  to  the  completion  of  any  purchase,  shall 
be  conclusive  evidence  that  all  the  covenants  have  been  performed  up  [6181  to  the 
completion  of  such  purchase :  therefore  the  purchaser  knew  perfectly  well  that  the 
production  of  the  last  receipt  would  be  a  waiver,  on  his  part,  of  any  objection  as  to 
the  state  of  the  repairs  of  the  property :  consequently,  when  the  purchase  is  com- 
pleted, the  receipt  for  the  last  rent  must  be  produced  and  that  will  remove  this 
objection. 

The  more  important  point  is  that  which  was  raised  in  Pratt  v.  Bull,  and  was, 
whether  a  registered  order  of  the  Court  of  Probate  was  a  charge  on  this  property.  At 
this  moment  it  is  established,  by  the  decision  of  Yice-ChancelTor  Stuart  and  the  Lord 
Chancellor,  that  it  creates  no  such  charge.  It  is  therefore  clear  that  the  Plaintiff  is 
entitled  to  a  specific  performance  of  the  contract,  it  being  admitted  that  the  title  is 
accepted  except  on  these  points. 

The  next  question  is,  whether  the  Plaintiff  is  entitled  to  the  costs  of  the  suit.  It 
has  been  argued,  first,  that  the  lis  pendens  creates  an  incumbrance,  and,  secondly,  that 
the  claim  of  Pratt  was  of  such  a  nature  that  if  the  Vice-Chancellor  and  the  Lord 
Chancellor  bad  not  determined  the  question,  this  C!ourt  would  not  compel  the  specific 
performance  of  the  contract.  I  am  of  opinion  that  the  lis  pendens  is  merely  notice  of 
some  claim,  made  in  respect  of  the  property  which  is  the  subject  of  the  suit,  but  that 
it  does  not,  of  itself,  create  an  incumbrance,  apart  from  the  equity  on  which  the 
litigation  is  founded.  If  it  were  otherwise,  a  lis  pendens  having  nothing  to  do  with 
the  matter  might  create  an  incumbrance.  It  was  notice  of  the  existence  of  a  salt  in 
Chancery,  and  required  all  persons  dealing  with  the  property  to  look  at  the  pro- 
ceedings to  see  whether  it  did  affect  the  property  or  not  Here  the  lis  pendens  was 
no  incumbrance  if  Pratt  had  no  right  against  the  [619]  property,  for  it  depended  on 
the  validity  of  his  claim,  for  if  his  claim  were  idle>  it  could  not  create  any  incumbrance 
on  the  property.  A  man  might  file  a  bill  claiming  property,  alleging  that  sixty  years 
ago  his  ancestor  was  seised  in  fee,  and  that  although  he  had  soM  the  property,  yet 
he  had  no  right  to  do  so.  The  Plaintiff  might  register  this  as  a  2ts  pendens;  but 
could  anybody  say  that  this  was  an  incumbrance  on  the  property,  or  a  reason  why 
a  purchaser  shoald  not  complete  his  purchase  1  All  that  the  registration  of  a 
'»  pendens  does  is  to  require  persons  to  look  into  the  claims  of  the  Plaintiff  who 
registers  it 

I  think  the  case  before  Vice-Chancellor  Turner  of  Pyrke  v.  Waddingham  (10 
Hare,  1)  has  been  carried,  in  the  argument  before  me,  much  further  than  he  intended. 
I  have  repeatedly  expressed  my  opinion  that  it  is  the  duty  of  this  Court  to  decide 
qneetions  of  law  which  arise  in  determining  the  validity  of  titles.  Lord  Eldon 
repeatedly  determined  questions  of  law  and  compelled  purchasers  to  take  a  title 
depending  upon  them.  It  is  difficult  to  draw  the  line  and  to  lay  down  any  rule  as 
to  the  extent  of  uncertainty  prevailing  in  the  mind  of  the  Court,  which  shall  induce 
it  to  refuse  specific  performance  of  a  contract,  on  the  ground  of  an  objection  to  the 
title,  which  the  Court  thinks,  if  the  persons  principally  interested  in  supporting  it 
had  been  before  the  Court,  could  not  have  been  sustained.  In  any  case  it  is  an 
imputation  on  the  Court  to  say  that  it  is  incompetent  to  declare  the  law  on  a  point 
Wly  and  adversely  argued  before  it.  The  Vice-Chancellor  did  not,  I  think,  intend 
hit  observations  to  extend  so  far  as  to  lay  down  that  wherever  there  was  a  reasonable 
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doabt  as  to  the  validity  of  an  objection,  the  pnrohasen  should  not  be  compelled  to 
accept  the  title. 

[6201  When  I  come  to  the  nature  of  the  objection,  it  appears  to  me  to  be  an 
untenable  one.  It  amounts  to  this : — ^Lord  Campbell's  Act  said  that  an  order  of  the 
Superior  Courts  should  be  an  incumbrance,  and  the  question  was,  whether  that  was 
to  be  prospective  and  apply  to  the  orders  of  all  Superior  Courts  which  might  after- 
wards be  created.  If  the  Legislature  had  intended  that  such  an  order  should  be  an 
incumbrance  on  lands,  nothing  was  easier  than  to  embody  such  a  clause  in  the  Act. 
But  the  Act  establishing  the  Court  of  Probate  is  silent  on  this  subject  It  is  now 
made  clear  by  the  decisions  of  the  Vice-Chancellor  and  the  Lord  Chancellor. 

It  follows,  as  a  general  rule,  that  where  a  decree  is  made  the  costs  follows  the 
event.  Here  the  case  is  much  stronger,  for  the  decision  of  the  Lord  Chancellor  was 
in  January  1863,  and  yet,  after  that,  the  Defendant  has  required  the  suit  to  be 
brought  to  a  hearing. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the  specific  performance  and  to 
the  costs. 

[021]    Se  FoHD.(l)    June  12,  1863. 

[S.  C.  33  L.  J.  Ch.  180 ;  8  L.  T.  625 ;  9  Jur.  (N.  S.)  740 ; 
11  W.  R.845;  2  N.  R.  349.] 

A  husband  deserted  his  wife  immediately  after  her  marriage  in  1846,  and  she  wu 
supported  by  her  sister.  In  1848  an  annuity  was  bequeathed  to  her  for  her  life, 
which  the  trustee  accumulated  until  1862,  when  the  wife  obtained  a  decree  for  a 
judicial  separation.  In  1863  the  Court,  on  the  petition  of  the  wife  and  her  sister, 
ordered  the  whole  accumulations,  amounting  to  £1315  stock,  to  be  paid  over  to 
the  sister  to  the  exclusion  altogether  of  the  husband. 

On  the  26th  of  February  1846  the  Petitioner  Elizabeth  Fumivall  (then  Elizabeth 
Hedgoock)  intermarried  with  Thomas  Fumivall,  who,  two  days  afterwards  and  ever 
since,  had  deserted  her.  She  had  not  received  from  him  any  peouniaiy  or  other 
assistance  whatsoever,  but  had  been,  until  the  29th  of  April  1862,  wholly  supported 
by  her  sister,  the  Co-petitioner,  Sarah  Anne  Hedgcock,  otherwise  Hamilton. 

The  testator,  William  Ford,  died  in  1848,  having  by  his  will  and  codicil,  dated 
respectively  in  1838  and  1843,  bequeathed  an  annuity  of  £100  to  Elizabeth  Hedgcock 
for  life,  which  (in  the  event  of  her  surviving  her  sister)  was  to  be  increased  to  £250 
a  year. 

The  trustee  of  the  will,  upon  ascertainins  that  she  was  a  married  woman,  declined 
to  pay  the  annuity  to  her  without  having  the  receipt  of  her  husband.  She  refused 
to  say  who  her  husband  was,  and  the  trustee  invested  the  annuity  in  consols,  and 
accumulated  it,  and  it  now  amounted  to  £1315,  128.  lOd.  stock. 

In  1861  Elizabeth  Fumivall  instituted  a  suit  in  Her  Majesty's  Court  of  Divorce 
and  Matrimonial  Causes  for  a  judicial  separation  from  Thomas  Fumivall ;  and  on 
the  Slst  of  January  1862  the  Judge  Ordinary  pronounced  and  declared  a  judicial 
separation  between  them,  by  reason  of  his  desertion  without  reasonable  excuse. 

[6221  After  this  decree  the  trustee  paid  the  annuity  to  Mrs.  Fumivall  as  it 
became  due,  but  he  paid  the  accumulations  into  Court  under  the  Trustee  Relief  Act. 

This  petition  was  now  presented  by  Elizabeth  Fumivall  and  her  sister  Sarah  Ann 
Hedgcock,  praying  "that  the  £1315,  128.  lOd.  Bank  £3  per  cent,  annuities,  or  a 
competent  part  thereof,  might  be  transferred  to  Sarah  Anne  Hedgcock,  otherwise 
Hamilton,  for  her  own  use  and  benefit,  or  that  the  same  Bank  annuities,  or  the  residue 
thereof  (as  the  case  might  be),  might  be  settled  and  secured  for  the  sole  and  separate 
use  of  Mrs.  Fumivall,  or  otherwise  for  her  benefit,  excluding  Thomas  Fumivall,  as 
this  honorable  Court  should  think  fit." 

Mr.  Selwyn  and  Mr.  Sohomberg,  in  support  of  the  petition,  relied  on  Ovif  v.  Pearkes 
(18  Yes.  196);  WeUs  v.  Malbon  (31  Beav.  48);  and  see  AtherUm  v.  NmoM  (1  Cox, 
229) ;  Coster  v.  Coster  (1  Keen,  199). 

(\)Ex  relatione. 
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Mr.  Fischer,  for  Thomas  Furnivall,  argued  that  there  was  no  evidence  that  any 
miaoomduct  on  his  part  caused  the  separation.  That  there  was,  therefore,  no  ground 
for  depriving  the  husband  of  his  marital  right  over  the  arrears  of  the  annuity.  That 
the  Court  never  settled  the  whole  of  a  fund  when  the  wife  was  already  amply 
provided  for,  as  in  this  case,  by  an  annuity  for  life.  In  Coster  v.  Coster  (9  Sim.  697), 
the  husband  had  misconducted  himself,  still  the  Court  only  settled  three-fourths  of 
the  fund.     In  Be  Erskine  (1  Kay  &  J.  302),  the  fund  wa;9  paid  to  the  husband. 

[823]  Afain,  the  wife  has  no  equity  to  a  settlement  out  of  a  life  interest;  Tidd  v. 
lASier  (10  ffiire,  140,  and  3  De  Gex,  M.  &  G.  857) ;  Be  Buffif's  Trust  (28  Beav.  386). 

That  the  sister's  claim  for  a  voluntary  expenditure  upon  her  sister  could  not  be 
supported  as  a  lien  on  the  fund.  If,  however,  the  Court  thought  that  anything 
ought  to  be  settled,  it  ought  not  to  exceed  one-half  of  the  fund,  and  that  the  other 
haU  ought  to  be  paid  to  the  husband.  He  also  cited  Carter  v.  Tagga/rt  (5  De  Oex  & 
Sm.  49,  and  1  De  G.  M.  &  G.  286) ;  Barrow  v.  Barrow  (4  Kay  &  J.  409) ;  20  &  21 
Vict.  c.  86,  as.  16,  25. 

Thb  Master  of  thb  Bolls  [Sir  John  Bomilly].  So  far  as  the  case  depends  on 
me,  the  husband  cannot  be  permitted  to  receive  any  part  of  the  fund.  When  a  man 
deserts  his  wife  two  days  after  his  marriage,  he  cannot  be  expected  to  be  listened  to 
when  he  says  that  the  separation  was  voluntary.  In  such  a  case  it  must  be  assumed 
that  the  fault  was  the  husband's.  The  claim  of  the  sister  depends  upon  the  bounty 
of  the  wife,  who  asks  that  the  fund  may  be  paid  to  her  sister ;  I  snail,  therefore, 
make  the  order  as  prayed. 

NOTB. — See  the  cases,  29  Beav.  582,  n. 

[624]    FoBSTEB  V.  Davies.    Jwne  12,  19,  1863. 

The  costs  of  suit  were  ordered  to  be  taxed  as  between  solicitor  and  client,  and  paid 
out  of  the  trust  funds.  It  was  held  that  the  costs  of  a  consultation  with  Queen's 
Counsel,  as  to  the  frame  of  the  bill,  ought  to  be  allowed,  notwithstanding,  by  his 
advice,  a  part  of  the  relief  sought  by  the  draft  bill  was  abandoned,  and  never 
became  the  subject  of  the  suit. 

This  was  a  petition  to  review  the  taxation  of  a  bill  of  costs. 

It  appeared  that  differences  had  existed  between  Mr.  and  Mrs.  Forster,  on  the 
one  side,  and  the  trustees  of  their  marriage  settlement  on  the  other,  and  the  latter 
having  declined  to  retire,  instructions  were  given  to  junior  counsel  to  settle  a  bill 
to  have  them  removed.  Counsel  thought  that  the  suit  ought  also  to  seek  for  the 
reformation  of  the  settlement,  and  he  so  advised  and  settled  the  bill  accordingly. 
The  Plaintiff's  solicitor,  feeling  great  difficulties,  deemed  it  expedient  and  necessary 
that  the  bill  should  be  settled  in  consultation  with  Mr.  B.,  a  Queen's  Counsel,  cognizant 
generally  with  the  circumstances  of  the  case.  At  the  request  of  the  junior  counsel 
the  bill  was  laid  before  Mr.  B.  in  consultation,  who  advised  that  it  would  not  be 
expedient  to  raise  the  question  of  rectification  of  the  settlement  The  bill  was  settled 
accordingly,  omitting  that  part.  At  the  hearing  the  Plaintiff,  Mrs.  Forster,  did  not 
succeed  m  removing  the  trustees,  and  it  was  ordered  that  the  costs  of  all  parties 
should  be  taxed,  as  between  solicitor  and  client,  and  paid  out  of  the  trust  funds. 

In  the  taxation  the  Taxing  Master  disallowed  items  to  the  amount  of  about  fifteen 
guineas,  which  related  to  the  consultation  with  Queen's  Counsel,  thinking  that  those 
costs  were  incurred  in  a  different  matter  from  that  adjudicated  upon  in  this  suit. 

[626]  Mr.  Selwyn  and  Mr.  Bovill,  for  the  Plaintiff,  in  support  of  the  petition, 
referred  to  The  Downing  College  case  (3  Myl.  &  Cr.  474),  where  three  counsel  had  been 
allowed. 

Mr.  Hardy,  for  Mr.  Forster,  the  Plaintiff's  husband. 

Mr.  Baggallay  and  Mr.  Ganlener,  for  the  trustees. 

The  Master  of  the  Boli^  [Sir  John  Bomilly].  This  is  a  matter  of  importance, 
uid  I  shall  therefore  take  a  little  time  to  consider  it,  but  my  present  impression  is 
that  these  costs  ought  to  be  allowed.     I  do  not  think  that  the  fact  that  the  result  of 
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the  consultation  with  the  Queen's  Counsel  was,  that  the  suit  was  restricted  to  a  par- 
ticular pointy  and  that,  therefore,  his  advice  was  taken  upon  a  point  which  was  not 
ultimately  embraced  in  this  suit,  can  properly  be  taken  into  consideration  upon  th* 
question  of  whether  the  costs  ought  to  be  allowed  or  not. 

To  illustrate  the  case,  I  remember,  shortly  after  I  had  the  honor  of  being  made  a 
Queen's  Counsel,  settling  a  bill  in  consultation  upon  which  there  was  a  question 
respecting  the  specific  performance  of  an  agreement  for  a  partition.  It  was  obvioos 
that  there  was  a  very  considerable  inequality  in  the  division,  and  I  suggested,  upon 
the  facts  laid  before  me,  that,  in  addition,  it  should  be  stated  that,  although  there 
was  much  inequality  in  the  division,  still  that  there  was  in  addition  a  difficult  question 
of  right,  which  was  compromised  between  two  brothers,  which  constituted  a  family 
arrangement,  upon  which  the  agreement  might  be  supported.  That  advice  was  adopted, 
and  the  suit  was  extended  in  consequence.  But  suppose  the  bill  had  been  originally 
so  framed,  and  that  I  had  been  of  opinion  that  the  par-[626Ttition  could  not  be  sup- 
ported as  a  family  arrangement,  and  that  I  had  suggested  that  the  passages  relating 
to  that  portion  of  case  should  be  struck  out,  could  any  reasonable  difference  be  drawn, 
upon  a  taxation,  between  the  result  of  the  two  pieces  of  advice  ?  Upon  the  facts  of  the 
case.  Queen's  Counsel  in  one  instance  suggests  an  addition  to  the  bill,  and  in  the  other  case 
he  suggests  a  restriction  of  the  bill.  It  is  obvious  that  if  the  costs  ought  to  be  allowed 
in  the  one  case,  they  ought  to  be  allowed  in  the  other ;  if  not,  you  would  have  the 
most  technical  points  argued  in  every  such  case,  as  to  whether  the  bill  was  or  not  in 
conformity  with  the  advice  given. 

Suppose  that,  after  the  consultation  with  Queen's  Counsel,  his  advice  had  not  been 
followed,  but  the  parties  had  determined  not  to  restrict  this  suit,  would  not  the 
expense  of  obtaining  his  advice  be  properly  allowed  as  costs  between  solicitor  and 
client  7  The  way  in  which  it  strikes  me  is  this :  Supposing  A.  B.  determines  to  insti- 
tute a  suit,  he  applies  to  Mr.  Rogers,  through  his  solicitor,  to  frame  a  bill  for  him. 
Mr  Bogers  says,  I  think  this  is  a  matter  of  considerable  difficulty  and  request  your 
client  to  let  me  have  a  consultation  with  Mr.  Bacon,  for  the  purpose  of  seeing  whether 
this  is  right  or  not.  The  client  assents  to  that,  and  thereupon  the  suit  is  framed 
accordingly.  I  do  not  care  what  the  result  of  the  suit  is,  that  is  of  no  consequence, 
but  the  solicitor  is  entitled  to  have  his  costs  of  the  suit,  as  between  solicitor  and  client 
against  his  client.  The  expense  of  procuring  the  advice  of  Mr.  Bacon  is  clearly  part 
0?  those  costs.  It  is  obvious  they  are  not  cnarges  and  expenses  which  trustees  and 
executors  are  sometimes  entitled  to  in  the  proper  sense  of  the  term,  as  distinguished 
from  the  costs  of  the  suit.  If  they  are  any  costs  at  all  which  the  client  is  bound  to 
pay,  they  are  costs  of  the  suit  in  the  proper  and  technical  sense  of  [627]  the  term, 
and  costs  of  the  suit  are  distinguished  from  "  charges  and  expenses  "  which  have  only 
remotely  and  collaterally  relation  to  the  proceedings  in  the  suit. 

It  is  always  to  be  borne  in  mind  that  this  is  not  a  question  as  to  costs  between 
party  and  party,  in  which  case  these  costs  would  not  be  allowed,  but  whether  the 
term  "  costs  of  the  suit  as  between  solicitor  and  client "  does  not  mean  such  costs  of 
the  suit  as  the  client  would  have  to  pay  to  his  solicitor  1  I  think  that  these  are  costs 
which  the  client  would  have  to  pay  to  his  solicitor  under  the  technical  term  costs  of 
the  suit,  and  that  as  such  they  come  within  the  order. 

It  is  no  doubt  a  matter  of  considerable  importance,  because  in  my  experience  it 
has  been  the  practice  of  draftsmen,  in  cases  of  difSculty,  to  take  the  opinion  of  the 
leading  counsel  as  to  how  they  should  frame  the  suit.  I  remember,  in  the  case  of 
Trevor  v.  Trevor  (I  H.  of  L.  Cas.  239),  having  a  consulation  with  Mr.  Jacob  as  to  the 
mode  in  which  tne  bill  should  be  framed,  and  in  consequence  of  his  advice,  the  bill 
was  framed  so  as  to  take  the  opinion  of  the  Court  on  the  construction  of  a  will,  on 
the  Master's  report  instead  of  on  the  original  hearing.  I  apprehend  that  the  expenses 
of  procuring  that  advice  were  properly  costs  of  the  suit,  and  would  have  been  allowed 
in  a  taxation  as  between  solicitor  and  client. 

Mv  present  impression  is,  although  I  wish  to  consider  the  matter  a  little  further, 
that  these  are  costs  which  ought  properly  to  be  allowed  under  an  order  directing 
payment  of  the  costs  of  the  suit  as  between  solicitor  and  client. 

[628]  Jime  19.  The  Master  of  the  Kolls.  The  further  consideration  I  have 
given  to  this  subject  has  confirmed  me  in  the  view  I  took  of  it  on  the  hearing  of  the 
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petition.  I  am  of  opinion  that  the  costs  inourred  in  the  consultation  with  the  Queen's 
Coansel,  and  incidental  to  his  settling  the  bill,  are  proper  to  be  allowed  in  the  taxa- 
tion of  the  costs  of  the  suit  as  between  solicitor  and  client,  and  that  this  is  in  no 
degree  affected  by  the  circumstance  that  the  bill,  as  originally  j^repared,  sought 
additional  relief,  which,  on  the  advice  of  the  Queen's  Counsel,  was  omitted,  and  formed 
no  part  of  the  salt  as  actually  constituted. 


[628]    Philufson  v.  Ekbst.    June  9,  20,  1863. 

If  a  voluntary  deed  fail  to  carry  into  effect  the  intentions  of  the  parties,  it  cannot  be 

reformed,  except  with  the  consent  of  the  donor. 
Voluntary  deed  set  aside  after  the  deaths  both  of  d^^nor  and  donee. 

This  suit  was  instituted  by  Charles  G.  W.  Phillimon,  the  executor  and  the  legatee 
of  Miss  Gourtail,  against  the  executors  of  his  uncle  Charles  Burton  Phillipson,  to  set 
aside  a  deed  of  ^ft  dated  the  7th  of  January  1857,  from  Miss  Courtail  in  favor  of 
Charles  Burton  Phillipson. 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Plaintiff. 
Mr.  Baggallay  and  Mr.  Bevir,  for  Mr.  Kerry. 
Mr.  G.  L.  Russell,  for  the  other  executor. 
Mr.  Selwyn,  in  reply. 
Tdxr  V.  raier  (31  Beav.  629)  was  cited. 

[629]  Jvne  20.  Thb  Master  of  thk  Bolls  [Sir  John  Romillyl.  This  is  a  suit 
to  set  aside  a  voluntary  deed  executed  by  Elizabeth  Sophia  Courtail,  on  the  ground 
that  the  nature  and  ^ect  thereof  were  not  properly  explained  to  her  when  she 
executed  it. 

In  the  year  1851  a  sum  of  X4275,  48.  9d.  £3  per  cent  consols,  bein^  the  residue  of 
th»  estate  of  Isabella  Susanna  Frances  Albert,  was  transferred  into  the  name  of  the 
Aooountant-General,  the  trusts  of  which  were  to  pay  the  dividends  thereof  to  Elizabeth 
Sophia  Coartail  for  her  life,  and  after  her  death,  to  be  divided  amongst  her  children, 
and  in  default  of  children,  as  she  should  by  deed  or  will  appoint^  and  in  default  of 
appointment,  to  her  next  of  kin. 

At  this  time  she  was  unmarried  and  about  forty  years  old :  at  this  time  she  was 
also  residing  with  Mrs.  Mary  Burton  Phillipson,  and  she  continued  to  do  so  until  the 
death  of  that  lady,  after  which  she  resided  with  Charles  Burton  Philhjwon,  the  son  of 
her  friend.  The  instrument  complained  of  bears  date  the  7th  of  January  1857,  it 
purports  to  be  and  is  a  deed  of  gift  of  all  the  sums  of  stock  above  mentioned  to 
Charles  Burton  Phillipson.  The  mode  by  which  it  was  effected  was  this: — She 
executed  two  deeds-poll  of  that  date ;  by  the  first  she  exercised  the  power  of  appoint- 
ment given  to  her  by  the  will  of  Susanna  Frances  Albert  in  favor  of  herself.  The 
seoond  deed,  which  is  that  complained  of,  after  reciting  that,  by  virtue  of  the  will  of 
Mrs.  Albert  and  the  appointment.  Miss  Courtail  was  entitled  for  life  to  the  residuary 
estate  and  to  it  absolutely  in  case  she  should  die  without  leaving  any  child,  and  that 
the  residue  consisted  of  the  £4275,  4s.  9d.  consols  in  Court,  proceeded  in  the  following 
terms: — 

"Now  know  ye  and  these  presents  witness  that  the  [630]  said  Elizabeth  Sophia 
Courtail  doth  hereby  give  and  grant  the  said  sum  of  ^£4275,  4s.  9d.  £3  per  cent, 
consolidated  Bank  annuities,  so  standing  in  the  name  of  the  said  Aooountant-General 
of  the  High  Court  of  Chancery  as  aforesaid  and  absolutely  appointed  to  the  said 
Elizabeth  oophia  Gourtail  under  the  deed  of  appointment  bearing  even  date  here- 
with, to  Charles  Burton  Phillipson,  of  8  Euston  Place,  New  Road,  in  the  county  of 
Middlesex,  gentleman,  his  executors  and  administrators,  for  his  and  their  own  absolute 
nae  and  benefit." 

After  the  execution  of  this  deed,  Miss  Courtail  continued  to  reside  with  Charles 
Barton  Phillipson  and  his  family  until  his  death,  which  took  place  on  the  26th  July 
1861.  Shortly  after  this,  Miss  Courtail  went  to  reside  with  Mr.  Phillipson's  widow, 
she  then  made  a  will  in  favor  of  the  Plaintiff  Charles  G.  W.  Phillipson,  and  she  gave 
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instructions  to  Messrs.  Lovell  &  Go.  to  file  a  bill  to  set  aside  the  deed  in  queslaoD, 
and  she  died  on  the  day  on  which  it  was  filed,  vis.,  the  17th  of  November  1862. 
She  received  the  dividends  on  the  stock  up  to  the  date  of  her  decease.  The  present 
bill  was  filed  by  the  Plaintiff,  as  her  legal  personal  representative. 

The  question  is,  whether  this  deed  of  gift  of  the  7th  January  1857  can  stand. 
There  is  this  singularity  in  this  case,  which  I  do  not  remember  to  have  met  with  io 
any  of  the  numerous  cases  which  have  come  before  me  on  this  subject :  it  is  that  not 
merely  the  donor  but  the  donee  also  is  dead,  and  that  consequently  the  account  of 
the  transaction  given  by  each  of  them  is  wanting.  I  think,  however,  that  the  death 
of  Miss  Courtail  cannot,  in  the  circumstances  of  this  case,  affect  the  decision  of  this 
Court.  It  is,  no  doubt,  a  matter  of  importance,  and  one  which  has  gnat  weight  wit^ 
the  [631]  Court,  whenever  it  appears  that  the  donor  has  continued,  throughout  her 
life,  cognizant  of  what  she  has  done,  and  has  evinced  no  regret  for  the  act  she  has 
done,  or  expressed  any  desire  to  disturb  it.  But  here  the  evidence  is  distinct  that 
this  was  not  the  ease  with  Miss  Courtail,  and  that,  in  October  last,  she  complained  of 
the  deed  she  had  executed,  and  in  November  1862  took  stops  to  annul  it.  I  think, 
therefore,  that  I  am  compelled  to  regard  this  matter  in  the  same  manner  that  I 
should  have  done  if  she  was  herself  the  Plaintiff  seeking  to  avoid  the  transaction. 

If  I  am  right  in  this,  then  the  ordinary  rules  which  apply  to  transactions  of  this 
description  must  be  applied  to  this  case,  and  the  burthen  of  proof  to  sustain  the 
validity  of  the  deed  rests  on  those  who  seek  to  maintain  it.  There  is  not,  I  think,  in 
this  case  any  proof  of  undue  influence,  in  the  ordinary  sense  in  which  that  term  is 
used.  It  is  true  that  Mr.  Charles  Burton  Phillipson  and  his  family  were  strangers  in 
blood  to  Miss  Courtail ;  but  she  had  long  resided  with  them,  and  there  is  evidence 
that  she  was  desirous  to  exclude  her  own  near  relations  from  any  benefit  to  be  derived 
from  her  inheritance.  I  think  also,  on  the  evidence,  that  the  first  motion  in  this 
matter  proceeded  from  herself.  It  is  true  that  she  did  not  apply  to  the  gentleman 
who  had  acted  as  her  solicitor  in  the  preparation  of  a  will  she  has  made  some  years 
before,  and  which  was  made  in  favour  of  the  Plaintiff,  then  a  boy  of  eleven  years  of 
age;  but  on  the  evidence  of  Mr.  Kerry,  which  I  see  no  reason  to  doubt,  she 
voluntarily  applied  to  him  to  prepare  the  instrument  in  dispute.  The  only  question 
therefore  is,  whether  the  deed  fully  expresses  the  nature  of  the  arrangement  she 
wished  to  make,  and  whether  its  full  purport  and  effect  were  clearly  and  distinctly 
made  known  to  her.  All  this  rests  on  the  evidence  of  Mr.  [632]  Kerry  alone,  which, 
as  I  have  already  stated,  I  see  no  reason  to  doubt,  and  it  is  on  the  consideration  of 
this  evidence  that  the  validity  of  this  deed  must  rest. 

It  happens  that  Mr.  Kerry  is  a  Defendant,  but  this  is  merely  accidental.  Charles 
Burton  Phillipson  made  his  will  on  the  8th  of  April  1859,  and  appointed  Mr.  Kerry 
one  of  his  executors,  and  it  is  in  this  character  only  that  he  is  made  a  Defendants 

The  account  he  gives  of  the  transaction  is  contained  in  paragraphs  16  to  23  of  his 
answer,  and  is  in  these  words : — "On  the  22d  day  of  December  1856  I  received  from 
Elizabeth  Sophia  Courtail  a  letter  dated  the  previous  day,  which  was  as  follows : — 

'  Dear  Sir, — Will  you  oblige  Mrs.  Phillipson  and  me  with  a  visit  (professional) 
to-morrow  at  two  or  three  o'clock  j  but  if  you  are  engaged  we  must  wait  until 
Tuesday,  at  the  same  hour  mentioned  above.  We  should  prefer  to-morrow  (Monday) 
as  matters  of  business  should  always  be  arranged  with  promptitude.' 

"17.  I  accordingly,  on  the  22d  day  of  December  1856,  called  upon  Elizabeth 
Sophia  Courtail  at  No.  8  Euston  Place,  Euston  Road,  and  had  a  long  interview  with 
her,  at  which  Mary  Burton  Phillipson  and  the  wife  of  Charles  Burton  Phillipson  were 
also  present.  At  such  interview,  Elizabeth  Sophia  Courtail  expressed  to  me,  verbally, 
her  desire  to  execute,  in  favour  of  Charles  Burton  Phillipson,  a  deed  of  gift  of  the 
sum  of  JC4275,  4s.  9d.  £3  per  cent,  consolidated  Bank  annuities." 

"  18.  I  thereupon  prepared  the  draft  for  the  necessary  deed  of  <nft  by  way  of 
appointment,  for  the  purpose  of  vesting  the  said  sum  of  stock  in  Charles  Burton 
Phillipson,  and  on  the  following  26th  day  of  December  1856  attended  Elizabeth 
Sophia  Courtail  therewith  at  [6^]  No.  8  Euston  Place,  and  fully  explained  to  her 
the  nature  of  the  instrument  wnich  she  was  about  to  execute.  I  pointed  out  to  her, 
that  by  such  deed,  she  would  part  with  her  property,  and  I  asked  her  to  let  me 
insert  in  such  deed  a  power  of  revocation,  but  she  refused  to  do  so  and  stated  that 
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she  had  perfect  confidence  in  Charles  Barton  Phillipeon,  and  tihat  she  should  not  wish 
to  alter  we  disposition  of  the  sum  of  Bank  annuities  intended  to  be  thereby  made." 

"19.  I  clearly  understood  the  object  of  the  said  Elizabeth  Sophia  Courtail,  in 
wishing  to  execute  such  deed  or  gift  in  favour  of  Charles  Burton  Fhillipson  to  be, 
that  he  should  have  the  said  sum  of  Bank  annuities  thereby  disposed  of,  without 
having  to  pay  any  legacy  or  succession  duty  thereon,  and  that  she  had  full  confidence 
in  Charles  Burton  Phillipson,  that  he  would  allow  her  to  receive,  until  her  death,  the 
dividends  of  the  said  annuities,  notwithstanding  that  such  annuities  had  been  dis- 
posed of  in  his  favour." 

"20.  At  the  last-mentioned  interview  Elizabeth  Sophia  Courtail  fully  and 
abeolutely  approved  of  the  said  draft  deed  of  appointment  in  favour  of  Charles  Burton 
Pbiilipeou,  and  refused  to  allow  the  same  to  be  altered,  as  suggested  by  me,  and  the 
swne  was  afterwards  engrossed ;  but  it  was  never  executed  by  her,  for  the  reason  that, 
after  such  engrossment  had  been  made,  it  occurred  to  me  that  the  object  and  desire 
of  Elizabeth  Sophia  Courtail  would  be  better  and  more  properly  efifected  by  her  first 
ezecutine  a  deewl  of  appointment  of  the  said  Bank  annuities  in  her  own  favour,  and 
then  a  deed  of  gift  of  the  same  Bank  annuities  in  favour  of  Charles  Burton 
Phillipson." 

"21.  In  accordance  with  such  view  and  in  consequence  thereof,  I,  on  the  27th 
day  of  December  1856,  waited  on  Elizabeth  Sophia  Courtail,  at  No.  8  Euaton  [631] 
Place  aforesaid,  and  explained  the  matter  to  her,  and  she  thereupon,  then  and  there, 
verbally  instructed  me  to  prepare  such  deeds  as  I  thought  would  be  necessary  and 
proper  to  carry  out  her  wish  to  vest  the  said  Bank  annuities  absolutely  in  the  said 
Charles  Burton  Phillipson  as  aforesaid." 

"22.  I  accordingly  prepared  the  drafts  of  such  two  deeds,  namely,  a  deed  of 
appointment  of  the  said  Bank  annuities  to  herself,  Elizabeth  Sophia  Courtail,  and  a 
deed  of  gift  of  the  same  to  Charles  Burton  Phillipson,  which  were  afterwards 
engrossed ;  and  on  the  6th  day  of  January  1867  I  waited  upon  Elizabeth  Sophia 
Courtail,  at  Na  8  Euston  Place,  aforesaid,  with  such  engrossments,  and  she  then 
and  there  executed  the  same  in  my  presence,  the  deed  of  gift  in  favour  of  Charles 
Barton  Phillipson  being  executed  after  the  execution  of  the  deed  of  appointment  in 
her  own  favour." 

"23.  Before  the  execution  of  the  said  deed  of  gift,  I,  at  the  interview  lastly 
hereinbefore  mentioned,  asked  Elizabeth  Sophia  Courtail  if  she  knew  what  she  was 
about  in  executing  that  deed.  She  replied, '  Yes.'  I  thereupon  asked  her  if  she  knew 
that  she  was  parting  with  all  power  over  the  property  comprised  in  it.  She  said 
'Yes.'  I  then  questioned  her  as  to  whether  the  deed  was  her  own  voluntary  act, 
and  she  answered,  '  Quite  so.'  At  the  time  of  putting  these  questions  to  her,  I  wrote 
them  and  her  replies  thereto,  in  pencil,  on  the  fly-leaf  of  the  draft  of  the  said  deed  of 
gift,  where  the  same  still  are,  and  to  which  I  refer." 

Some  important  considerations  arise  on  this  statement.  I  pass  by  the  considera- 
tion whether,  by  the  instrument  first  proposed,  the  life  interest  of  Miss  Courtail 
wouM  have  been  disposed  of,  but  the  end  of  [636]  the  18th  and  19th  paragraphs 
contain  a  very  material  statement,  shewing  that  she  considered  that  she  should  be 
&ble,  during  the  rest  of  her  life,  to  enjoy  the  dividends  on  the  stock,  but  that  her 
doing  80  Would  depend  on  the  honor  and  integrity  of  Charles  Burton  Phillipson.  If 
<o,  it  was  a  part  of  the  arrangement  that  he  was  to  allow  her  to  have  the  dividends 
ou  the  stock  during  her  life,  and  this  circumstance  is  confirmed  by  the  fact  that  she 
did  80  receive  them,  and  also  by  the  evidence  of  his  widow,  but  this  part  of  the 
arrangement  is  not  only  not  expressed  in  the  deed,  but,  in  various  events  which  might 
have  occurred,  it  would  have  been  impossible  to  secure  the  receipt  of  them  to 
her.  If  Charles  Burton  Phillipson  had  become  bankrupt,  the  whole  of  the  stock 
would,  if  the  deed  were  valid,  have  passed  to  his  assignees.  I&  Charles  Burton 
Phillipeon  died  before  her  in  insolvent  circumstances,  the  stock  would  have  been 
*<ut«  of  his  for  the  payment  of  his  creditors,  and  even  if  neither  of  the  events 
occurred,  but  Charles  Burton  Phillipson  had  died  intestate,  the  whole  would  have 
possed  away  from  her ;  nay,  even  if  he  made  a  will,  unless  he  provided  for  her  right  to 
''cceive  the  dividends  on  the  stock,  she  could  take  nothing,  unless  by  the  permission 
o{  those  who  took  the  fund,  and  if  they  were  infants,  such  permission  could  not  be 
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given.  I  do  not  find,  on  Mr.  Kerry's  evidence,  that  any  part  of  thia  most  material 
result  of  the  deed  was  pointed  out  or  explained  to  her.  On  the  co^itrary,  she  seems 
to  have  been  content  to  allow  her  receipt  of  the  dividends  to  rest  on  Mr.  Phillipson's 
honor ;  but  it  was  the  duty  of  Mr.  Kerry  to  explain  to  her  that  circumstances  might 
arise  which  would  preclude  Mr.  Phillipeon  from  so  acting,  however  strongly  he  might 
be  inclined  to  do  so. 

The  events  which  have  actually  occurred  point  out,  strongly,  how  important  it 
was  that  this  explanation  [636]  should  have  been  given  to  her.  Charles  Burton 
Phillipson  made  his  will  on  the  8th  April  1859,  upwards  of  two  years  after  this  deed 
of  gift.     In  it,  he  made  no  mention  of  this  stock,  but  simply  disposes  of  all  his 

itroperty  in  favour  of  his  wife  and  children,  and  he  died  on  the  26th  July  1861 
eaving  Miss  Courtail  surviving  him.  If  this  deed  was  good,  she  was  then  at  the 
mercy  of  Mrs.  Phillipson,  and  could  only  receive  the  dividends  on  the  stock  at  her 
will  and  pleasure.  In  November  1862  Miss  Courtail  died,  not  at  an  advanced  aee, 
being  then  only  fifty-one  years  of  age.  Assume,  for  the  purpose  of  testing  mw 
matter,  that  Mrs.  Phillipson  had  died  in  that  month,  leaving  Miss  Courtail  her 
survivor ;  Miss  Courtail  would,  in  that  event,  have  been  left  destitute.  The  infant 
children  of  Charles  Burton  Phillipson  could  have  had  no  power  to  permit  Miss 
Goui-tail  to  receive  the  dividends,  nor  could  their  guardian  have  permitted  her  to  do 
so.  These  dividends  were  the  sole  source  of  income  she  possessed,  and  she  would, 
therefore,  in  that  event,  have  become  literally  penniless,  and  could  only  have  been 
maintained  by  private  generosity  or  parochial  relief. 

Was  this  explained  to  her  T  I  think  it  clear  that  it  was  not.  Was  this  result 
contemplated  by  her  1  I  am  equally  clear  that  it  was  not.  If  there  was  an  honorable 
understanding  between  her  and  Mr.  Charles  Burton  Phillipson,  that  she  was  to  receive 
the  dividends  during  her  life,  it  was  his  duty  to  fulfil  the  understanding  on  his  part, 
as  far  as  it  was  in  his  power  to  do  so.  But  he  has  not  done  so,  for  his  will  is  silent 
on  the  subject.  Could  he,  or  can  those  who  represent  him,  insist  on  the  validity  of 
the  deed,  without  performing  the  honorable  engagement  which,  though  not  expressed, 
formed  a  part  of  the  agreement.  I  am  of  opinion  that  he  could  not,  and  that  they 
cannot. 

[637]  It  is  not  sufficient  to  say  that  he  was  younger  than  Miss  Courtail,  and 
that  all  parties  anticipated  that  he  would  survive  her.  In  a  matter  so  uncertain  as 
human  life,  this  contingency  ought  to  have  been  provided  for. 

It  is  said  that  the  deeds  were  put  in  this  form  in  order  to  avoid  the  payment  of 
succession  duty,  but  there  is  no  excuse,  or  indeed  any  explanation,  for  the  omission 
of  so  material  a  provision,  the  want  of  which  might  have  reduced  this  lady  to  beggary. 
It  would  have  been  easy  to  provide  against  the  contingency.  Mr.  Phillipson  might 
have  covenanted  to  pay  this  lady  an  annuity  for  her  life,  equal  in  amount  to  the 
dividends  which  she  received,  various  modes  might  have  been  adopted  by  which 
the  income,  or  an  equivalent  for  the  income,  might  have  been  preserved  for  her, 
without  incurring  the  liability  to  pay  either  legacy  or  succession  duty  on  her  death ; 
but  none  of  these  were  done ;  and  yet  it  is  obvious  that  this  was  intended.  Not 
only  does  Mr.  Kerry  say  so  in  the  paragraph  19  of  his  answer,  which  I  have  read, 
but  the  fact  is  confirmed  by  the  receipt  of  the  dividends  by  thia  lady  during  Mr. 
Phillipson's  life,  and  it  is  still  more  strongly  confirmed  by  the  fact  that,  on  his  death, 
Mr.  Kerry  treated  his  interest  in  thia  stock  as  merely  reversionary,  and  proved  it 
accordingly,  estimating  the  value  of  his  estate  on  that  principle. 

If  this  had  been  a  transaction  where  stock  had  been  sold  for  a  valuable  considen- 
tion,  then,  possibly,  the  instrument  might  have  been  reformed,  and  so  modified  and 
rectified,  on  proof  of  the  intentions  of  the  parties,  as  to  have  carried  these  intentions 
into  effect ;  but  in  a  voluntary  gift,  this  is  impossible.  The  instrument  is  either  good 
or  bad ;  it  cannot  be  modified  to  suit  former  [638]  intentions,  unless  the  donor 
consent  to  make  a  new  and  distinct  instrument. 

Throughout  the  evidence,  I  am  unable  to  see  any  intention,  on  the  part  of  ti>is 
lady,  to  leave  herself  wholly  destitute,  notwithstanding  the  favourable  disposition 
towards  her  of  the  donee  of  her  stock.  I  see  no  evidence  of  any  belief,  on  the  part  of 
the  donee,  that  she  was  to  be  so  left ;  on  the  contrary,  I  see  an  intention,  on  both 
aides,  that  something  should  have  been  done  which  was  not  done,  and  which  canDot 
now  be  done. 
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I  am  of  opinion,  therefore,  that  this  deed  cannot  stand,  and  that  the  Defendants 
have  not  perfonned  the  burthen  vhieh  falls  on  them,  and  which  is  essential  for  the 
support  of  such  an  instrument. 

I  must,  therefore,  make  a  decree  that  the  deed  be  delivered  up  to  be  cancelled ; 
but  it  is  not,  in  my  opinion,  a  case  for  costs.  With  the  exception  that  Mr.  Phillip- 
son's  will  does  not  provide  for  any  receipt  of  the  dividends  by  Miss  Courtail,  which 
admits  of  more  than  one  explanation,  and  which  is  erroneous  only  on  the  supposition 
that  he  considered  that  this  act  was  unnecessary  to  enable  Miss  Courtail  to  receive 
the  dividends,  I  see  no  misconduct  on  his  part.  It  is  not  he  who  insists  now  on  the 
validity  of  the  deed  of  7th  January  1857 ;  and  the  Defendants,  in  the  circumstances 
of  this  case,  having  regard  to  the  interests  of  the  infants,  which  they  were  bound  to 
support,  could  not  help  resisting  this  suit  to  the  utmost  of  their  ability.  The 
Defendants,  no  doubt,  will  get  their  costs  out  of  Mr.  Phillipson's  estate,  but  that  will 
be  in  another  proceeding,  and  not  in  this  suit. 

The  decree  will  be  as  I  state  it,  but  without  costs. 

Note. — ^Upon  appeal  to  the  Lords  Justices,  the  decision  was  affirmed. 

[639]    Warden  v.  Peddinoton.    Jime  20,  1863. 

Practice  as  to  requiring  a  Defendant  to  make  a  further  affidavit  as  to  documents. 
Where,  after  a  Defendant  has  made  a  sufficient  affidavit  as  to  documents,  the  Plaintiff 

amends  his  bill,  introducing  new  matters,  he  is  entitled  to  have  from  the  Defendant 

a  further  affidavit  of  documents  as  to  the  amendments. 

This  bill  was  filed  in  January  1862,  and  the  Defendant  made  the  usual  affidavit  of 
documents,  which  was  not  complained  of.     He  afterwards  filed  his  answer. 

The  bill  was  amended  in  May  1862,  and  contained  a  charge  that  the  Defendants 
had  in  their  possession  documents  relating  "  to  the  matters  aforesaid,"  &c. 

An  application  was  now  made  for  the  production  of  documents  already  admitted, 
and  that  the  Defendant  might  make  a  further  affidavit  of  documents. 

Mr.  Solwyn  and  Mr.  F.  W.  Everitt,  for  the  Plaintiffs,  cited  15  &  16  Vict.  c.  86, 
8. 18 ;  Biehards  v.  Waikins  (6  Jur.  (N.  S.)  168) ;  fFiOett  v.  Thtseltm  (1  N.  R  42) ;  Nod 
V.  Noel  (32  L.  J.  (Chanc.)  676). 

[The  Master  of  the  Bollb.  If  the  Defendant's  affidavit  is  perfect  in  form,  I 
cannot  order  him  to  make  a  further  affidavit.] 

The  affidavit  was  sufficient  having  regard  to  the  statements  in  the  original  bill, 
but  it  does  not  extend  to  the  matters  contained  in  the  amendments. 

Mr.  Bromehead,  for  the  Defendant.  The  authorities  cited  do  not  apply,  for,  in 
those  cases,  the  first  affidavit  itself  disclosed  the  fact  that  the  Defendant  had  other 
documents  in  his  possession  besides  those  admitted.  [640]  Here  the  Defendant  has 
made  a  perfect  affidavit ;  he  can  do  no  more. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  question  is  whether,  as 
to  the  new  matter,  the  Defendant  ought  not  to  make  a  further  affidavit,  or  that  the 
Plaintiffs  should  have  liberty  to  file  interrogatories  on  the  subject. 

I  think  that  in  respect  to  the  new  matter,  he  ought  to  make  a  further  affidavit. 
When  the  affidavit  is  in  form  sufficient,  I  do  not  think  that  it  can  be  touched ;  it  is  a 
matter  between  the  Defendant  and  his  conscience.  Here  the  Plaintiffs  have  amended 
their  bill,  and  state  that  the  Defendants  have  documents  in  their  possession  relating 
to  their  amendments ;  they  might  require  an  answer,  but  that  would  only  increase 
the  expense.  I  think  the  Defendant  must,  in  that  state  of  the  case,  make  a  further 
affidavit  as  to  documents. 

Lord  Justice  Turner,  in  the  case  cited,  said  he  saw  nothing  in  the  statute  which 
tied  the  Court  down  to  a  single  affidavit  as  to  documents.  If  it  appears  from  the 
Defendant's  affidavit  that  there  are  additional  documents  in  his  possession,  I  think 
the  Plaintiff  may  have  a  further  affidavit,  even  assuming  the  first  affidavit  to  be  in 
form  sufficient  as  to  the  matters  stated  in  amended  bill. 

Note. — Order  the  Defendant  to  make  an  affidavit "  whether  he  has  or  has  had  in  his 
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possession  or  power  any,  and  if  any  what,  documents  relating  to  the  farther  matters 
mentioned  in  the  written  amendments  and  aocountinK  for  the  same." — Bes.  Lib.  1863, 
B.fol.  1487.  *  * 

[641]    HOGO  V.  Cook.    June  20,  1863. 

Bequest  to  the  testator's  grandchildren  and  nephews  and  nieces.  The  testator  had 
no  brothers  or  sisters,  and  therefore  no  nephews  and  nieces :  Held,  that  the  nephews 
and  nieces  of  his  wife  were  entitled. 

The  testator,  Archibald  Hogg,  by  his  will  dated  in  1860,  after  gifts  to  his  son 
William  Hogg  and  his  granddaughter  Christina  Hogg,  and  a  legacy  of  j&50  "  to  his 
kinsman,  theKev.  Alexander  Rutherford,"  bequeathed  the  residue  of  his  estate  and 
effects  "  equally  amongst  such  of  his  grandchildren,  and  his  nephews  and  nieces,  living 
at  bis  decease,  as  being  sons  should  attain  the  age  of  twenty-one  years,  or  being 
daughters  should  attain  that  age  or  be  previously  married ;  and  if  there  should  be 
only  one  such  child,  the  whole  to  be  in  trust  for  that  only  child." 

The  testator  dieid  a  widower  in  1861.  He  left  one  son,  the  Plaintiff  Wm.  Hogg, 
and  one  grandchild,  the  Plaintiff  Christina  Hogg,  but  he  bad  no  brothers  or  sisters, 
and,  therefore,  no  nephews  or  nieces. 

He  left  a  number  of  nephews  and  nieces  of  his  deceased  wife,  including  the  Bev. 
A.  C.  Rutherford,  the  legatee,  who  was  her  nephew. 

Mr.  Baggallay  and  Mr.  Cracknall,  for  the  Plaintiffs. 

Mr.  Wm.  Morris,  for  the  illegitimate  nephews  and  nieces  of  the  testator's  wife. 

Mr.  Southgate,  for  the  nephews  and  nieces  of  the  wife,  was  not  heard. 

[6421  Mr.  Jessel  and  Mr.  C.  Roupell,  for  some  of  the  same  class. 

Mr.  Taylor,  for  the  executor. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  give  some  meaning  to  the 
words  "nephews  and  nieces."  In  common  parlance,  no  distinction  is  made  between 
nephews  and  nieces  of  the  husband  and  those  of  the  wife. 

I  am  of  opinion  that,  in  this  case,  all  the  nephews  and  nieces  of  the  wife  are 
included,  but  that  if  there  are  any  who  are  legitimate,  the  bequest  cannot  include 
those  who  are  not. 

Mr.  Jessel  asked  that  the  costs  of  proving  the  pedigree  might  be  allowed. 

The  Master  of  the  Rolls.  If  they  were  required  to  prove  their  title  instead 
of  its  being  admitted,  they  must  have  their  costs  of  proving  their  pedigree. 

Note.— ifussey  v.  Berkeley,  2  Eden,  194;  Smith  v.  Lidiard,  3  Kay  &  J.  252. 

[643]    PiNNEY  V.  Sir  William  Marriott.    June  19,  20,  22,  1863. 

Devise  of  all  the  freehold  and  real  and  leasehold  estates  in  the  counties  of  Lincoln  and 
Cambridge  (except  such  as  I  have  hereinbefore  disposed  of)  "and  all  the  lease- 
hold lands  "  at  S.,  in  the  "  county  of  Dorset,  and  elsewhere,  which  I  can  dispose  of 
b^  this  my  will."  Held,  that  it  passed  freeholds  in  Norfolk  and  elsewhere  wherever 
situate. 

The  testator.  Sir  John  James  Smith,  Baronet,  by  his  will  devised  and  bequeathed 
as  follows : — "  And  I  devise  and  bequeath  all  the  freehold,  copyhold  or  customary 
and  real  and  leasehold  estates,  and  shares  of  freehold,  copyhold  or  customary  aud  real 
and  leasehold  estates,  in  the  counties  of  Lincoln  and  Cambridge  (except  such  as  I  have 
hereinbefore  disposed  of),  and  all  the  leasehold  lands,  tithes  and  estates,  and  shares  of 
leasehold  lands,  tithes  and  estates,  at  and  near  Sydling,  in  the  said  county  of  Dorset, 
and  elsewhere,  which  I  can  dispose  of  by  this  my  will,  with  the  appurtenances,  unto 
and  to  the  use  of  the  said  Edward  Berkeley  Lord  Portman,  William  Pinney,  Edmund 
Henry  Dickenson  and  Felix  Vaughan  Smith,  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  and  quality  thereof  respectively,"  upon  the  trusts 
hereinbefore  mentioned. 

The  only  lands  or  interest  in  lands  of  which  the  testator  could,  at  the  time  of  his 
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death,  dispose  by  will  were  lands  situate  in  the  counties  of  Lincoln,  Cambridge, 
Norfolk  and  Dorset. 

The  question  was,  whether  the  lands  in  the  county  of  Norfolk,  which  were  partly 
of  freehold  and  partly  of  copyhold  tenure,  passed  unaer  the  words  "  and  elsewhere. 

The  Plaintifra  submittea  that  under  the  devise  hereinbefore  set  forth  the  whole 
of  the  testator's  lands  in  the  county  of  Norfolk  passed  to  the  Plaintiffs  upon  the 
trusts  of  the  wiU. 

[644]  The  Defendant  Sir  William  Marriot  Smith  Marriott,  the  heir  at  law  to  the 
sua  testator,  maintained  that  the  testator  died  intestate  as  to  all  the  lands  in  the 
county  of  Norfolk  and,  as  such  heir  at  law,  he  claimed  such  of  the  testator's  lands  in 
the  county  of  Norfolk  as  might  be  adjudged  to  be  of  a  freehold  tenure. 

The  Defendants,  the  customary  heirs  under  the  tenure  of  gavelkind  to  such  of  the 
testator's  oopyhold  lands  as  were  situated  in  the  county  of  Norfolk,  maintained  that 
the  testator  died  intestate  as  to  all  his  lands  in  that  county,  and  they,  as  customary 
heirs,  claimed  such  of  the  testator's  lands  in  the  county  of  Norfolk  as  were  of  a 
copyhold  tenure. 

The  case  was  argued  by  Mr.  Hobhouse,  Mr.  Selwyn,  Mr.  C.  Hall,  the  Solicitor- 
General  (Mr.  R.  Palmer)  and  Mr.  Parke. 

June  22.  Thk  Master  of  the  Bolls  [Sir  John  Bomilly].  Upon  the  fullest  con- 
sideration I  could  give  to  this  case,  I  have  come  to  the  conclusion  that  the  Plaintiffs' 
view  is  correct.  It  is  a  question  of  the  slightest  possible  dimensions,  viz.,  what  is  the 
gnunmatical  effect  of  the  word  "elsewhere    in  a  sentence  of  a  dozen  lines ) 

Upon  the  general  scope  of  the  sentence  itself,  I  think  "  elsewhere  "  must  belong 
to  the  end  of  it.  Supposmg  I  read  the  sentence.thus,  leaving  out  all  the  intermediate 
words : — ^I  devise  and  bequeath  all  the  freehold,  copyhold  and  leasehold  property  in 
the  counties  of  Lincoln  and  Cambridge,  and  all  the  leaseholds  in  the  county  of  Dorset 
and  elsewhere  which  I  can  dispose  of  by  this  [646]  my  will,  with  the  appurtenances, 
to  A.  R"  I  think  "  elsewhere  "  must,  in  that  case,  extend  to  the  whole  sentence.  I 
think  it  a  just  observation  to  make,  that  there  is  nothing  specified  about  its  being 
his  own  property  until  he  comes  to  the  end  of  the  sentence,  where  he  says,  "  which 
I  can  dispose  of."  It  is  all  the  freeholds  in  Lincolnshire  and  Cambridgeshire,  and  all 
the  leaseholds  in  Dorsetshire  and  elsewhere  "  which  I  can  dispose  of  by  this  my  will." 
I  think  the  word  "  elsewhere  "  must  apply  to  the  whole.  If  I  read  it  in  this  way,  it 
would  be  impossible,  I  think,  to  say  that  the  word  "  elsewhere  "  must  necessarily  be 
confined  to  the  coun^  of  Dorset.  It  would  run  thus : — all  the  freeholds  in  the 
ooanties  of  Lincoln  and  Cambridge  and  elsewhere,  and  all  the  leaseholds  in  the  county 
of  Dorset  and  elsewhere  which  I  can  dispose  of  by  my  will.  I  think  the  additional 
words  can  make  no  difference,  though  a  good  many  observations  may  certainly  arise 
upon  the  intermediate  words,  where  he  says,  "  except  such  as  I  have  hereinbefore 
diniosed  of."  And  there  is,  in  fact,  a  previous  disposition  of  property  in  the  county 
of  Linooln,  but  none  in  the  county  of  Cambridge,  and  none  in  the  county  of  Dorset. 
It  is  also  to  be  observed  that  he  repeats  over  again  the  word  "leasehold,"  and  he 
introduces  the  word  "tithes."  Though  he  does  that,  it  appears  to  me  that  the  more 
natural  and  grammatical  construction  of  it  is,  to  read  the  word  "  elsewhere  "  as  belonging 
to  the  property  he  has  power  to  dispose  of,  the  tenure  of  which  he  has  enumerate  in 
the  whole  preceding  sentence.  On  looking  at  the  whole  scope  of  the  will,  I  think  it 
is  apparent  that  there  is  an  intention  to  dispose  of  the  whole  of  his  property,  and  con- 
sidering the  grammatical  construction  of  this  sentence,  I  am  of  opinion  that  it  carries 
the  whole  of  his  property  wherever  it  was  situate,  and  I  will  make  a  declaration  to 
that  effect. 

[646]    BiBBY  V.  Thoupson  (No.  I).    Jme  33,  29,  1863. 

[See  NewiU  v.  NewiU,  1871,  L.  R.  12  Eq.  436.] 

Bequest  to  a  widow  "  to  be  applied  by  her  for  the  payment  of  my  lawful  debts,  and 
the  residue  for  her  own  use  and  benefit  and  that  of  our  infant  daughter."  Held, 
that  this  was  not  a  discretionary  trust,  but  that  they  were  equally  entitled. 
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The  testator  died  in  1848,  and  his  will  was  as  follows : — 

"  I  appoint  my  wife  Margaret  Bibby  the  sole  execatrix  of  my  said  wilL 

"  I  give  and  bequeath  to  my  said  wife  the  whole  of  my  real  and  personal  estate,  to 
be  ajiplied  by  her  for  the  payment  of  my  lawful  debts,  funeral  and  testamentary 
expenses,  and  the  residue  for  her  own  use  and  benefit  and  that  of  our  infant  daughter 
Mary  Bibby." 

Mary  Bibby  was  still  an  infant,  and  the  question  was,  what  intei-est  she  took  in 
the  residue,  which  consisted  wholly  of  person^  estate. 

Mr.  Baggallay  and  Mr.  Humphrey,  for  the  Plaintiff  Mary  Bibby. 

Mr.  Selwyn  and  Mr.  Cracknall,  for  the  executrix  and  her  second  husband,  argued 
that  there  was  a  discretionary  trust  as  in  Crockett  v.  Crockett  (2  Phill.  553),  and  that 
the  income  at  least  was  "  to  be  applied  "  as  the  widow  thought  fit,  for  the  benefit  of 
herself  and  her  daughter,  and  that  therefore  the  widow  was  entitled  to  receive  the 
whole  income. 

The  oases  of  De  fFitte  v.  De  WUU  (11  Sim.  41) ;  BvOard  v.  Samders  (7  Beav.  92) ; 
Mason  v.  Clarke  (17  Beav.  126),  were  cited. 

[647]  The  Mastkr  of  thb  Rolls,  at  first,  thought  that  the  case  came  within  Uie 
principle  of  Crockett  v.  Crockett,  but  he  reserved  judgment 

The  Master  of  the  Bolls  [Sir  John  BomilTv].  I  think  my  first  view  of  this 
case  was  incorrect,  and  that  the  residue  is  divisible  between  the  mother  and  her  child. 
In  Crockett  v.  Crodcett  the  words  "  be  at  the  disposal "  of  my  wife  were  used.  Here 
the  residue  is  given  to  the  executrix  for  "  her  own  use  and  benefit  and  that  of  our 
infant  daughter."  That  is  like  a  gift  to  a  trustee  for  the  use  and  benefit  of  the 
mother  and  child. 

I  think  that  the  mother  and  the  child  are  equally  interested  in  the  residue. 

[647]    Bibby  v.  Thompson  (No.  2).    June  23,  1863. 

A  large  balance  was  found  due  from  the  legal  personal  representatives,  but  it  appeared 
that  the  amount  had  been  received,  under  orders,  in  another  suit,  by  their  solicitor, 
who  retained  it  to  satisfy  large  claims  he  had  against  his  clients.  The  cause 
coming  on  for  further  consideration,  and  on  a  petition  of  the  Plaintiff,  the  solicitor 
was  ordered  to  pay  the  amount  into  Court. 

The  testator  died  in  1848.  Under  his  will  his  residue  was  held  to  belong  to  his 
widow  and  the  Plaintiff,  his  infant  child.  His  widow,  who  was  sole  executrix,  married 
Mr.  Thompson  in  1850. 

In  1862  the  usual  order  was  made  for  the  administration  of  the  personal  estate  of 
the  testator,  and  a  balance  of  jC1517,  7s.  2d.  was  found  due  from  Mr.  and  Mrs. 
Thompson. 

It  appeared,  however,  that  in  another  suit  of  EeeUt  v.  Cheyne  orders  had  been 
made,  in  1856  and  1859,  for  payment  to  Thom^n  and  wife,  as  the  personal  re-[648]- 
presentatives  of  the  testator,  of  sums  amounting  to  .£1832,  5s.  Id.  The  whole  of 
these  sums  had  been  received  and  retained  by  Mr.  S.  B.  their  solicitor,  who  claimed 
a  lien  on  that  sum  for  a  large  amount  for  costs  and  moneys  expended  for  the 
maintenance  of  the  Plaintiff  and  her  mother.  These  had  been  disallowed  by  the 
Chief  Clerk  in  the  Defendant's  discharge,  as  not  coming  within  the  decree. 

The  cause  came  on  upon  the  Chief  Clerk's  certificate  and  on  a  petition  of  the 
Plaintiff,  which  prayed  that  Mr.  S.  B.  might  pay  the  £1832  into  Court. 

Mr.  Baggallay  and  Mr.  Humphrey,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Cracknall,  for  the  Defendants. 

Mr  Cole,  for  the  solicitor.  Unless  there  be  some  fraud,  a  solicitor  cannot  be 
brought  before  the  Court  by  petition ;  any  claim  against  him,  in  respect  of  his  receipt 
of  trust  money,  must  be  made  by  bill  and  not  by  petition.  He  has  made  advances  to 
and  incurred  expenses  for  his  client,  and  he  has  a  lien  on  her  interest  in  the  fund. 
Besides,  he  is  accountable  to  the  client  only  and  not  to  the  Plaintiff  for  his  receipts. 
There  is  no  jurisdiction  upon  petition  to  order  him  to  make  any  payment,  but  it  is 
premature  to  do  so  until  the  balance  (if  any)  due  from  him  has  been  ascertained. 
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The  Mastib  of  ths  Bolls  [Sir  John  Bomilly].  I  think  this  is  a  clear  case. 
Here  ia  an  administration  suit,  instituted  on  behalf  of  an  infant  who  is  interested 
in  the  trust  fund,  against  the  trustee  of  the  fund,  to  have  it  secured  in  Court 
and  administered  for  her  benefit.  It  appears  that  the  solicitor  of  the  Defendants 
bas  re-[649]-oeived  the  trust  fund,  under  a  power  of  attorney  given  by  the 
Defendants,  and  that  it  has  remained  in  his  hands  from  that  time  to  the  present. 
This  ia  clear,  that  the  trust  fund  must  be  ordered  to  be  paid  into  Courts  in  order 
that  the  persons'  rights  to  it  may  be  ascertained.  It  may  be  that  the  solicitor  is 
entitled  to  a  lien  on  it,  in  respect  of  everything  to  which  the  trustee  is  entitled,  and 
I  am  prepared  to  say  that  the  fund  shall  not  be  paid  out  without  notice  to  him. 

Here  is  a  gentleman  who  knew  perfectly  wen  that  this  was  a  trust  fund  which 
partly  beloDgod  to  the  Plaintiff,  and  that  a  suit  had  been  instituted  respecting  it.  It 
appears  that  j£1517  is  due  from  the  Defendants,  which  ought  to  be  paid  into  Court, 
and  if  it  was  in  their  hands  the  Court  would  direct  it  to  be  paid  in.  But  the  solicitor 
in  this  cause  has  this  fund  in  his  hands ;  I  think  that  he  cannot  retain  it  against  the 
persons  entitled,  and  that  this  Court  has  full  jurisdiction,  in  matters  relating  to 
officers  of  the  Courts  to  direct  that  to  be  done  which  is  asked  by  the  petition. 

NoTB. — See  Mawhood  v.  Mi&anke,  15  Beav.  36. 

[660]    WiLUAHS  V.  Allen  (No.  2).    June  27,  1863. 
[See  Doadeswea  v.  Doiodeswell,  1878,  9  Ch.  D.  297.] 

A  trustee  has  a  primary  charge  (in  priority  of  the  general  creditors)  to  be  recouped, 
out  of  the  life-estate  of  a  deceased  tenant  for  life,  the  amount  of  trust  moneys 
wrongfully  received  by  him  and  for  the  costs  of  suit 

Moneys  are  never  paid  out  of  Court  to  an  administrator  ad  Uiem. 

Subject  to  their  life-estates  and  to  trusts  for  their  children,  which  failed,  the 
ultimate  limitation  of  the  funds  in  the  marriage  settlement  of  Mr.  and  Mrs.  Norman, 
dated  in  1831,  was  to  her  next  of  kin.  She  died  in  1858,  and  her  husband  died  in 
1860,  and  thereupon  this  limitation  took  effect. 

The  suit  was  instituted  in  April  1860  by  the  next  of  kin  of  Mrs.  Norman,  seeking 
to  make  Mr.  Allen,  the  trustee  of  her  settlement,  liable  for  £1368  New  £3  per  cents, 
and  other  trust  funds  which  were  not  forthcoming.  The  trustee  said  that  the 
produce  of  the  £3  per  cents,  had  been  received  by  Mr.  and  Mrs.  Norman,  the  tenants 
for  life,  and  they  being  dead,  he  required  their  legal  personal  representatives  to  be 
made  parties.  The  Msater  of  the  Bolls,  at  the  hearing,  held  (29  Beav.  292)  that 
they  were  necessary  parties,  and  thereupon  the  Plaintiff  procured  administration 
ad  litem  only  to  be  granted,  and  made  such  administrators  Defendants  to  the  bill. 
The  Master  of  the  Bolls,  on  the  10th  of  February  1862,  held  this  to  be  insufficient ; 
but  the  Lords  Justices,  on  the  30th  of  April  1862,  were  of  a  different  opinion. 

By  the  decree,  made  on  the  6th  of  June  1862,  it  was  declared  that  Mr.  Allen  was 
liable  to  make  good  the  £1368  £3  per  cents,  and  the  dividends  since  the  death  of 
Mr.  Norman  in  1860,  and  he  was  onlered  to  pay  so  much  of  the  costs  as  had  been 
rendered  necessary  in  [661]  recovering  this  sum.  An  inquiry  was,  however,  at  bis 
instance,  directed,  as  to  whom  and  in  what  manner  he  had  disposed  of  the  moneys 
arising  from  that  fund. 

The  Chief  Clerk  found  that  the  fund  had  been  sold  out  in  1833  and  1834,  and 
that  the  produce  had  been  paid  to  Mrs.  Norman,  under  the  circumstances  stated  in 
the  answer  of  Mr.  Allen.  In  taking  the  accounts,  it  appeared  that  the  arrears  of  the 
ineome  of  the  trust  funds  which  had  arisen  in  the  lifetime  of  Mr.  and  Mrs.  Norman 
was  far  more  than  sufficient  to  replace  the  amount  for  which  Mr.  Allen  was  liable,  for 
the  income  had  not,  for  a  long  period,  been  received. 

The  question  now  discusswl  was,  whether  the  arrears  of  income  was  to  be  applied 
in  replacing  the  trust  fund,  in  priority  of  the  general  creditors  of  the  tenants  for  life, 
it  being  suggested  that  all  the  debts  and  claims  ought  to  be  paid  pari  passu. 
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Mr.  Baggallay  and  Mr.  Whitehom,  for  the  PlaintiffB. 

Mr.  Martindale,  for  the  administrator  ad  Utem. 

Mr.  Selwyn  and  Mr.  Steere,  for  the  truHtee. 

Mr.  Burdon,  for  Wood. 

The  Mastes  of  the  Bolls  [Sir  John  Bomilly].  It  appears  to  me  that  the 
trustee  has  a  primary  charge  upon  this  fund,  which  represents  the  interest  of  the 
tenant  for  life,  and  that  he  ought  to  be  recouped,  out  of  it,  the  amount  of  the  trust 
moneys  received  by  the  tenant  for  life. 

[662]  There  may  be  a  surplus,  and  if  so,  I  am  of  opinion  that  the  trustee  is  entitled 
to  his  costs  out  of  it.  If  anything  should  remain,  it  must  be  ascertained  how  much 
of  it  belongs  to  Mrs.  Norman,  and  it  must  be  carried  to  the  account  of  her  l^al 
personal  representative;  the  same  must  be  done  as  to  so  much  as  belongs  to  Mr. 
Norman.  There  must  be  a  full  representation  before  the  shares  can  be  paid  oat  of 
Court. 

Note.— Reg.  Lib.  1863,  B.  fol.  1441. 

[662]    Brooke  v.  Mobison.    June  22,  1863. 

On  an  application  to  serve  a  bill  out  of  the  jurisdiction,  the  Court  does  not  require 
the  allegations  of  the  bill  to  be  stated,  the  Plaintiff  must  take  the  order  at  his  own 
risk. 

Mr.  Graham  Hastings  moved  to  serve  the  bill  on  a  Defendant  resident  in  Jersey, 
out  of  the  jurisdiction.  He  asked  the  Court  whether  it  was  necessary  to  state  the 
facts,  so  as  to  shew  that  the  case  came  within  the  Acts  and  orders  (2  Will.  4,  c  33, 
and  4  &  5  Will.  4,  c.  82 ;  15  &  16  Vict,  a  86,  s.  4,  and  10th  Consolidated  Order, 
rule  7). 

The  Master  of  the  Bolls.  You  must  take  the  order  at  your  own  risk.  I  could 
not  usefully  go  into  the  facts  and  circumstances  of  the  case,  for  the  bill  always  makes 
out  a  primd  fade  case  for  service  abroad. 

Note. — See  Cookney  v.  Anderson,  32  L.  J.  (Chanc.)  427 ;  Steek  v.  Stuari,  10  Jur. 
(N.  S.)  15  ;  FoUy  v.  MaiUardet,  9  L.  T.  643. 

[663]    Barnes  v.  Bond.    Jme  29, 1863. 

[See  MarshaU  v.  Cfwwlher,  1874,  2  Ch.  D.  200.] 

As  between  tenant  for  life  and  remainder-man,  the  interest  on  the  testator's  debts 
must  be  borne  by  the  income,  as  from  the  day  of  his  death. 

The  testator  directed  his  debts  to  be  paid,  and  he  devised  and  bequeathed  his  real 
and  personal  estate  to  Elizabeth  Bond  for  her  life,  with  remainders  over.  He  provided 
that,  in  case  his  personal  estate  should  be  insufficient  to  pay  his  debts,  his  rtol  estate 
should  be  sold  for  that  purpose. 

The  testator  died  in  May  1859,  and  in  July  1860  this  suit  was  instituted  for  the 
administration  of  his  estate,  and  the  real  estate  had  been  sold. 

Some  of  the  testator's  debts,  which  carried  interest^  had  fallen  into  arrear  since 
the  testator's  death,  and  the  question  now  arose,  how  the  arrears  of  interest  subse- 
quent to  the  testator's  death  ought  to  be  borne. 

Mr.  Martindale,  for  the  tenant  for  life,  argued  that  the  debts  and  interests  ought 
to  be  paid  out  of  the  corpus  of  the  estate,  or  at  all  events  that  the  interest  should  not 
begin  to  be_paid  out  of  the  income  until  one  year  after  the  testator's  death.  He  cited 
Greisley  v.  The  Earl  of  Chesterfield  (13  Beav.  288) ;  Shore  v.  Shore  (4  Drew.  219,  501) ; 
Coote  V.  Lord  MUUoum  (1  Jones  &  Lat.  501) ;  and  see  Vaies  v.  Yates  (28  Beav.  637). 

Mr.  Appach  and  Mr.  Haynes,  for  the  Defendants. 
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Thm  Majstkr  of  the  Bollb  [Sir  John  Romilly].  The  interest  of  every  debt  which 
earriee  interest  must  be  kept  down  out  of  ineome,  and  the  tenant  for  life  must  [654] 
be  pat  in  the  same  situation  as  if  the  debts  had  been  paid  the  day  after  the  testator's 
death.  If  the  tenant  for  life  receives  the  whole  income  while  the  interest  on  the  debts 
is  running  into  arrear,  he  is  liable  to  make  good  such  arrears,  and  I  cannot  make  any 
distinction  between  one  year  and  another.  The  estate  ought  to  be  ascertained  at  the 
end  of  one  year  and  the  corpus  and  income  duly  applied ;  but  if  the  testator's  debts 
amounted  to  one-half  his  estate  and  the  winding  up  has  been  delayed  for  four  years, 
the  tenant  for  life  cannot  be'  allowed  to  take  ute  income  of  the  whole  estate  during 
diat  period  and  throw  the  arrears  on  the  eorpiu. 

[66i]    In  re  Parkbr's  CHAHmr.    Jviy  4,  1863. 

[S.  C.  9  L.  T.  72 ;  11  W.  K.  937.] 

A  testatrix,  in  1763,  bequeathed  her  residue  in  trust  for  the  vicar  of  N.  for  the  time 
being,  for  ever,  be  annually  preaching  a  sermon,  the  same  to  be  paid  "  in  augmenta- 
tion of  the  vicarage.  The  income  had  not  been  paid  from  1841  to  1863,  and  in 
1847  a  sequestration  had  issued  against  the  vicar,  and  he  had  become  insolvent  in 
1852,  but  no  sequestration  had  issued  upon  it.  The  Ciourt  assumed  the  assent  of 
the  Ordinary :  and  Held,  that  the  gift  constituted  an  augmentation  to  the  living, 
and  not  a  mere  legacy  to  the  vicar  for  the  time  being,  and  that  the  arrears  down  to 
1847  belonged  to  the  vicar,  and  the  subsequent  income  to  the  sequestrator. 

Mrs.  Parker,  by  her  will  dated  in  1763,  bequeathed  her  residue  to  trustees,  on 
trust  to  invest  it  in  the  public  funds,  "  for  the  sole  use  and  benefit  of  the  vicar  for  the 
time  being  of  the  vicarage  of  Newton,  near  Swaffham  in  Norfolk  (which  is  a  vetv 
small  and  poor  vicarage,  whereof  my  late  deceased  husband  was  vicar)  for  ever,  such 
vicar  for  the  time  being,  in  the  forenoon  of  every  21st  day  of  June,  for  ever, 
preaching,  in  the  parish  church  of  Newton  aforesaid,  immediately  after  divine  service, 
an  anniversary  sermon,  in  commemoration  of  me  and  this  my  bequest.  And  I  do 
hereby  will,  order  and  direct,  that  the  yearly  or  other  dividends  and  proceeds  of  the 
whole  of  my  said  redduum  shall,  from  time  to  time  for  ever,  be  received  and  paid  to 
the  vicar  of  the  said  vicarage  of  [666]  Newton  for  the  time  being  tn  augmentation 
thereof,  which  is  t^eeable  to  the  intent  and  desire  of  my  said  late  dear  husband 
deceased,  who  had  but  very  small  preferment  himself  in  the  church." 

The  Bev.  John  Hague  Bloom,  the  present  vicar  of  Newton,  was  instituted  in 
1841,  but  he  was  ignorant  of  this  bequest  until  September  1858,  and  be  failed  to 
preach  the  sermon  until  1869.  The  consequence  of  which  was,  that  the  income  of  the 
residue  (£827  stock)  accumulated  and  now  amounted  to  J&447. 

In  the  meanwhile,  Mr.  Seppiugs  had,  in  1847,  obtained  a  sequestration,  on  a  judg- 
ment against  the  vicar,  "  of  all  the  rents  and  rent  charges  in  lieu  of  tithes,  oblations, 
obventions,  fruits,  issues  and  profits,  and  other  ecclesiastical  goods  whatsoever,  of  or 
belonging  to  the  vicarage,"  for  levying  £2003. 

After  this,  Mr.  Bloom  had,  in  1852,  taken  the  benefit  of  the  Insolvent  Act,  but  no 
aequestration  had  issued  under  the  insolvency. 

This  was  a  case  submitted  for  the  opinion  of  the  Courts  with  the  sanction  of  the 
Charity  Commissioners,  as  to  the  proper  application  of  the  accumulated  fund. 

Mr.  Speed,  for  the  bishop. 

Mr.  Erskine,  for  the  vicar,  claimed  the  arrears  between  1841  and  1847,  which,  he 
argued,  were  never  reached  by  the  sequestration,  nor  touched  by  the  insolvency. 

Mr.  Jessel,  for  the  assignee  in  insolvency.  The  arrears,  down  to  the  insolvency 
in  1852,  passed  to  the  [666]  vicar's  assignee.  It  is  quite  true  that  the  assignee  could 
not  touch  the  income  of  the  benefice,  except  through  a  sequestration,  under  the  1  &  2 
Vict.  c.  110,  s.  55.  But  this  income  formed  no  part  of  the  ecclesiastical  benefice  ;  it 
was  a  mere  charitable  gift,  by  will,  to  the  person  for  the  time  being  filling  the 
character  of  vicar.  This  did  not  make  it  part  of  the  benefice,  nor  did  it  give  the 
bishop  any  jurisdictaon  in  the  matter.    The  condition  attached  to  the  bequest  shews 
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it;  for  if  the  vicar  had  refuaed  to  preach  the  sermon,  the  bishop  oould  not  have 
appointed  a  curate  to  perform  that  duty  or  have  allotted  to  him  any  portion  ol  the 
income.  The  sequestrator  is  the  mere  bailiff  of  the  bishop,  and  is  accountable  only  in 
the  Bishop's  Court  (3  Burn's  Ecc.  Law,  590) ;  and  he  can  only  seize  those  things  over 
which  the  bishop  has  jurisdiction. 

The  testatrix  herself  had  no  power  to  make  her  residue  part  of,  or,  strictly 
speaking,  an  augmentation  to  the  benefice,  though  it  may  be  done  under  the  AcU 
relating  to  Queen  Anne's  bounty,  and  the  Church  Building  Acts.  This  bequest  oon- 
stituted  a  mere  trust  in  favour  of  the  incumbent  for  the  time  bein^  which  was 
alienable  by  him,  and  the  arrears,  therefore,  passed  to  his  assignee  under  hi* 
insolvency. 

Mr.  Dickinson  and  Mr.  Phear,  for  the  sequestrator,  were  stopped  by  the  Court 

Thb  Master  of  thk  Bolls  [Sir  John  Bomilly].  I  thinlc  the  sequestrator  is 
entitled  and  on  this  ground : — I  adopt  a  portion  of  Mr.  Jessel's  argument,  and  I  admit 
that  if  a  fund  is  provided  for  the  purchase  [657]  of  the  performance  of  church  services 
by  the  incumbent  of  a  living,  that  does  not  create  an  augmentation  of  the  ecclesiastical 
benefice.  But  I  think  it  quite  open  to  any  person  to  augment  any  benefice  in  thii 
country,  and  that  it  does  not  require  any  statute  to  enable  him  to  do  so.  He  cui 
leave  money  or  give  land  if  he  comply  with  the  formalities  required  by  the  Statute  d 
Mortmain,  and  may  annex  to  the  gift  any  condition  which  is  not  illegal,  provided 
the  Ordinary  consents.  Here,  the  trust  having  been  acted  on  for  100  years,  I  mast 
assume  such  consent  to  have  been  properly  given. 

Next,  as  to  the  construction  of  the  will,  whether  this  bequest  is  an  augmentatioo 
of  the  benefice  assented  to  by  the  Ordinary  or  a  mere  charitable  gift  for  preaching  a 
sermon.  I  find  it  is  given  for  the  sole  use  and  benefit  of  the  vicar  for  ever.  If  it 
stopped  there,  I  should  have  held  it  to  have  been  given  by  way  of  augmentation  of 
the  vicarage.  Then  he  is  annually  to  preach  a  sermon,  but  that  is  not  the  object  of 
the  charity,  but  is  a  condition  annexed  to  the  gift,  which  makes  it  necessaiy  for  tbe 
vicar  to  perform  that  duty  to  enable  them  to  obtain  the  particular  dividends  in  that 
year.  If  he  should  wilfully  break  the  condition  (see  In  re  Comungton's  WUi,  2  L  T. 
(N.  S.)  535)  he  would  not  be  entitled  to  the  dividends  for  that  year,  and  they  might 
possibly  be  applied  cy  pres,  and  if  he  refused  to  perform  the  condition  for  fifty  yean, 
there  might  be  a  large  sum  accumulated,  which  would  make  it  necessary  to  apply  to 
the  Court,  and  the  Court  might  possibly  apply  it  in  augmentation  of  the  vicara^ ; 
but  that  is  not  the  case  here.  The  further  words  of  the  bequest  make  the  meanmg 
clear  beyond  all  question,  for  the  testatrix  orders  and  directs  the  dividends  to  be  paid  to 
the  vicar  of  the  vicarage  "in  augmentation  thereof."  Being  so,  the  sole  [668]  questaon 
is,  whether  the  bequest  is  illegal  or  requires  any  particular  form  to  give  it  sanction.  I 
am  of  opinion  that  it  only  requires  the  assent  of  the  patron  and  Ordinary,  and  that, 
at  this  moment,  the  arrears  form  part  of  the  endowment  of  the  benefice,  and  are 
applicable  in  the  same  way  as  the  small  tithes. 

I  am  of  opinion  that  the  sequestrator  is  entitled  to  the  income  from  the  year  1847, 
and  that  he  will  be  entitled  to  tbe  accruing  income  until  the  sequestration  is 
discharged ;  but  that  the  vicar  is  entitled  to  the  arrears  prior  to  that  time. 

[668]    Maddison  v.  Pyb.    July  6,  7,  1863. 

[Questioned,  Scott  v.  Cumberland,  1874,  L.  R  18  Eq.  578.] 

An  estate  was  devised  for  sale  and  a  portion  undisposed  of  descended  on  the  heir. 
Held,  that  the  costs  of  a  suit  to  administer  the  real  estate  fell  on  the  devisees  and 
heir  pari  passu. 

The  testator  died  in  1835,  having  devised  his  estate  on  trust  for  sale  at  a  fotnie 
period,  and  having  given  the  produce  as  therein  mentioned. 

His  personal  estate  was  duly  administered,  but  questions  having  arisen  as  to  the 
rights  of  the  heir  at  law  in  the  real  estate,  a  suit  was  instituted  in  1846,  praying  that 
the  rights  to  the  testator's  freehold  and  copyhold  estates  might  be  ascertained  and 
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dedared.  After  the  suit  had  proceeded  for  some  time,  the  parties,  in  1851, 
compromised  the  suit,  and  "  it  was  agreed  that  the  general  costs  of  the  cause  (not 
thereinbefore  provided  for)  should  be  taxed  and  should  stand  a  charge  on  the  corpus 
of  the  estate  as  the  Court  might  decree."  By  an  order  of  the  Court,  all  proceedings 
were  stayed  until  the  death  of  the  testator's  widow,  and  the  costs  not  provided  for  by 
the  agreement  were  reserved. 

The  widow  died  in  1861,  and  the  real  estate  then  became  saleable. 

[669]  It  turned  out  that  part  of  the  produce  of  the  devised  estates  had  lapsed  to 
the  heir  at  law,  it  not  having  been  disposed  of  by  the  will,  and  the  question  was, 
whether  it  was  primarily  liable  to  the  costs  of  the  administration  suit  or  only  pari 
postu. 

July  7.  Thu  Mastek  of  the  Rolls  [Sir  John  Romilly}.  Eyre  v.  Marsdm,  (4  Myl, 
k  Craig,  231)  settles  this:  where  a  real  estate  is  disposed  of  in  favour  of  several 
persons,  and  the  suit  is  solely  for  the  administration  of  the  real  estate  and  some  of 
the  shares  lapse,  these  shares  are  not  to  be  made  to  bear  the  costs  of  the  suit,  but  the 
costs  are  to  oe  borne  by  the  real  estate  generally,  and  the  heir  at  law's  estate  is  not 
to  bear  all  the  costs. 

I  think  the  terms  of  this  agreement  for  compromise  mean  that  the  costs  shall  be 
borne  by  the  whole  of  the  estate ;  the  words  are  that  the  costs  "  shall  stand  a  charge 
CD  the  carpus  of  the  estate,"  which  means  on  the  whole  estate ;  and  then  are  added 
tibese  words,  "  as  the  Court  may  decree,"  the  meaning  of  which  is  not,  that  everybody 
is  to  have  his  costs,  but  that  the  Court  may,  if  it  think  fit,  say,  one  party  is  to  have 
his  costs  and  several  others  are  to  have  but  one  set  of  costs  between  them. 

I  think  the  agreement  and  practice  of  the  Court  settles  this  question.  I  have 
always  understood  the  rule  to  be  this : — ^in  suits  for  the  administration  of  the  personal 
estate,  the  part  of  it  undisposed  of  is  first  applicable  to  the  payment  of  the  costs. 
Bat  tbe  rule  is  different  as  to  real  estate,  there  the  heir  at  law  is  only  charged  with 
his  proportion  of  the  costs  of  suit. 


[660]    Castle  v.  Warland.    July  1,  2,  1868. 

A  testator  died  in  August  1861,  and  his  executors  remitted  to  their  solicitor  £80  to 
obtain  probate  and  £25  to  pay  legacy  duty.  The  solicitor  became  bankrupt  in 
November  1861,  and  the  money  was  lost  The  Court  allowed  the  executors  the 
£80,  but  not  the  £25,  the  latter  advance  being  premature,  the  legacies  not  having 
yet  (1863)  been  paid. 

The  testator  died  in  August  1861,  and  in  September  1861  the  executors  remitted 
£80  to  their  solicitor,  Edward  Charles  Peagam,  to  enable  him  to  procure  probate 
<rf  the  will  of  the  testator.  He  also  obtained  £25  from  the  executors  to  pay  legacy 
duty.  Edward  Charles  Peagam  became  bankrupt  in  November  1861,  whereby  the 
£105  was  wholly  lost  to  the  estate  of  the  testator,  and  the  question  was,  whether  it 
ought  to  be  allowed  to  the  executors.  At  the  request  of  tne  executors,  the  Chief 
Qerk  reserved  the  question  for  the  consideration  of  the  Court. 

The  legacies  still  remained  unpaid. 

Mr.  Osborne  and  Mr.  Sandys,  for  the  Plaintiffs. 

Mr.  Baggallay  and  Mr.  K  K.  Karslake,  for  the  executors,  cited  Bacon  v.  Bacon 
(5  Yes.  331);  Williams  on  Executors  (p.  1648  (4th  edit.));  and  see  Swinfon  v. 
awa/en  (No.  5)  (29  Beav.  211). 

'The  Master  of  the  Bolls  [Sir  John  Bomilly]  thought  he  was  warranted  in 
aflowing  the  £dO  which  had  been  retained  by  the  solicitor  for  two  months  before 
buknipt<^,  but  that  he  could  not  allow  the  legacy  duty,  which  only  became  payable 
on  payment  of  the  legacies. 
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[661]    Inolb  V,  Pabtridge.    July  3,  1863. 
[For  subsequent  proceedings,  see  34  Bear.  411.] 

Trustees  authorized  a  firm  of  solicitors  (one  of  whom,  W.,  was  a  trustee)  to  draw  tiia 
trust  funds  out  of  a  bank.     W.  drew  it  out  and  misapplied  it.     The  trustees  were, 

,    on  interlocutory  application,  ordered  to  pay  the  amount  into  Court. 

Three  trustees  sold  out  trust  funds  and  the  produce  was  paid  to  one  alone.  The 
other  two  were,  on  motion,  ordered  to  pay  the  amount  into  Court. 

In  February  1859  the  Defendants  Partridge,  Fry  and  Williams  were  appointed 
new  trustees  of  a  marriage  settlement.  In  March  1859  they  opened  a  trust  aooount 
with  London  bankers,  and  gave  them  written  instructions  to  "  honor  the  drafts  of 
any  two  of  us,  or  of  Messrs.  Groodwin  &  Co.,  No.  3  Lanoaater  Place,  Strand,  oar 
soucitors  on  our  behalf."    Williams  was  a  member  of  the  firm  of  Goodwin  &  Co. 

Part  of  the  trust  funds  (consisting  of  ready  money  and  the  produce  of  some 
mortgages  called  in)  was  paid  into  the  bank  to  the  trust  account,  to  the  extent  of 
£3020,  6s.  7d.  It  was  drawn  out  by  Williams,  in  the  name  of  the  firm  of  Qoodwin 
&  Co.,  and  was  applied  by  him  to  his  own  use.  Another  sum  of  £236  £3  per  cents., 
which  was  standing  in  the  names  of  the  three  trustees,  was  sold  out  by  them,  and 
the  produce,  £299,  was  paid  over  to  Williams  alone. 

Upon  the  admission  of  these  facts  by  Partridge  and  Fry,  a  motion  was  made  that 
they  should  pay  the  amount  into  Court. 

Mr.  Hobhouse  and  Mr.  Beavan,  in  support  of  the  motion. 

Mr.  Ba^gallay  and  Mr.  Craoknall,  for  the  Defendants,  argued  that  the  Court  only 
ordered  trust  moneys  into  Court  when  they  were  in  the  hands  of  the  trustees  or 
under  their  controul,  and  that  here  it  was  in  the  hands  of  the  trustee,  Willianu^ 
alone. 

[662]  The  Master  of  the  Bolls  [Sir  John  Bomilly]  ordered  the  two  Defendants 
Partridge  and  Fry  to  pay  the  amount  into  Court,  but  gave  them  until  Hilary  term, 
1864,  to  comply  with  the,  order. 

,  Note.— See  Beaumont  v.  MeredMh,  3  Yes.  St  B.  180 ;  Vigrau  v.  Binfield,  3  Mad.  62; 
/a&nsm  t.  Aston,  1  Sim.  &  St.  73;  CoUis  v.  CoUis,  2  Sim.  366 ;  Bothwell  v.  SothaeO, 
2  Sim.  &  St.  217;  fFyatt  v.  Sharratt,  3  Beav.  498;  Hinde  y.  Blake,  4  Beav.  597; 
fFMtmon  V.  Twrquand,  1  Johnson  <&  H.  296 ;  Score  v.  Ford,  7  Beav.  333. 

[662]    Dixie  v.  Wrioht.    Jvhf  3,  1863. 

Freeholds  in  which  a  lunatic  was  interested  were  taken  compulsorily  by  a  company, 
and  the  purchase-moneys  which,  under  the  Act  of  Parliament,  were  liable  to  be 
invested  in  land,  was  paid  into  Court  and  laid  out  in  the  Government  funds.    The 

°  existence  of  the  fund  was  overlooked,  and  it  went  on  accumulating.  A.  R,  who 
became  tenant  in  tail,  in  possession,  with  immediate  remainder  to  her  in  fee,  by  her 
will,  devised  her  real  estate  and  bequeathed  "  all  such  capital  stock  and  moneys  as 
she  should  be  possessed  of  or  interested  in,  at  her  death,  in  the  public,  Gtovemment 
or  Parliamentary  funds,"  but  she  expressed  no  further  intention  as  to  conversion. 
Held,  that  the  principal  fund  passed  as  real  estate  and  the  accumulations  as 
personal  estate. 

By  this  Act  (34  G«o.  3)  the  Ashby-de-la-Zouoh  Canal  Company  had  compulsory 
powers  of  staking  lands,  but  the  purchase-moneys  payable  to  tenants  ia  tail,  lunation 
&C.,  &c.,  were  to  be  laid  out  in  lands  and  conveyed  to  the  same  uses  as  the  lands 
taken;  and,  in  the  meanwhile,  the  purchase-money  was  to  be  invested  in  the  public 
funds  or  Government  or  real  securities. 

In  1794  the  company  took  twenty-three  acres  of  land  which  belonged  to  Sir 
Wolstan  Dixie  (a  lunatic)  in  tail,  with  remainder  to  Eleanor  Frances  Poohin  in  tail 
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The  parehasA-money,  X1160,  was  paid  into  Court  and  inyested  in  £liS81  £S  per 
cents.     It  had  accumulated  and  now  amounted  to  £2680  stock  and  £ii08  cash. 

Sir  Wolstan  Dixie  died  in  1806,  having  done  no  act  to  affect  the  fund. 

[668]  Meanor  Frances  Pochin  died  in  1823,  having;  done  no  act  affecting  the  fund, 
lod  being  apparently  ignorant  of  its  existence.  By  her  will,  she  devised  all  her  real 
estate  on  certain  trusts,  and  after  making  a  variety  of  specific  and  pecuniary  bequests, 
the  testatrix  thereby  gave  and  bequeathed  all  such  capital  stock  and  moneys  as  she  should 
be  possessed  of  or  intiresled  in,  at  her  death,  in  the  public,  Oovemrrtenl,  or  Parliamentary 
funds,  or  on  any  other  securities,  arrears  of  rent,  and  all  other  moneys  whatsoever, 
which  should  be  or  become  due  or  owing  or  payable  to  bier,  or  shonld  accrue  from 
any  unadministered  effects  of  her  late  father  and  brother,  or  any  of  them,  or  which 
she  shonld  he  possessed  of  or  any  ways  entitled  to  at  the  time  of  her  decease,  or 
which  shonld,  at  any  time,  become  payable  to  her  or  her  representatives,  after  the 

Cyment  of  her  debts,  &c,  to  three  trustees  on  trusts  which  differed  from  those  of 
r  real  estate. 

Upon  her  death,  the  estates  tail  determined,  but  she  was  also  entitled  to  the 
reversion  in  fee  of  the  lands. 

The  question  was,  whether  this  fund  was  real  or  personal  estate.  < 

Mr.  Selwyn  and  Mr.  W.  Pearson,  for  the  Plaintiff. 

Mr.  Mander,  Mr.  Eddis,  Mr.  Baggallay,  and  Mr.  Whitehead,  for  the  Defendants. 

On  the  one  hand,  it  was  argued  that  this  fund  was  impressed  with  a  positive 
statutory  obligation,  to  be  laid  out  in  land,  and  that  no  act  having  been  done  to 
convert  it  into  personal  estate,  it  passed  under  the  will  as  realty. 

On  the  other  side,  it  was  contended  that  the  fund  [664]  passed  under  the 
bequest  contained  in  the  will  of  the  absolute  owner,  of  all  her  capital  stock  in  the 
Government  funds  in  which  she  was  interested  at  her  death.  But  that,  at  all  events, 
the  accumulations  of  dividends  formed  personal  estate. 

T^  Mastbr  of  teb  Bolus  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
eaiMtal  fund  passed  as  real  estate.  Here  twenty-five  acres  were  taken  by  a  canal 
eompany,  under  the  authority  of  the  Act  of  Parliament,  compulsorily  and  against  the 
will  of  the  owner.  It  produced  £1150;  that  sum  was  paid  into  Court,  and  repre- 
sents exactly  the  land  as  it  was  before  it  was  so  taken.  The  tenant  in  tail  was 
entitled  to  it  in  exactly  the  same  way  as  he  was  to  the  land,  and  until  he  took  some 
step  to  convert  it  into  money,  it  must,  in  this  Court,  be  treated  as  money  to  be 
invested  in  land  to  the  like  uses.  On  his  death  Mrs.  Pochin  became  entitled  in  fee, 
and  she  might  have  taken  it  as  money,  but  for  that  purpose  it  was  necessary  that  she 
ihoold  express  some  intention,  for  unless  she  did  so,  it  still  retained  its  character  of 
real  estate. 

It  is  admitted  that  she  expressed  no  intention  whatever,  because  she  was  ignorant 
of  the  existence  of  the  fund.  If  she  had  expressed  the  slightest  intention  to  convert 
it,  it  would  have  acquired  the  character  of  money,  and  have  passed  as  such  by  her 
wiU.  But  she  has  expressed  no  intention,  and,  therefore,  the  XI 150  must  go  as  real 
estate,  but  all  the  accumulations  pass  as  personal  estate,  and  are  subject  to  the  trusts 
of  the  personal  estate. 

[666]    Robinson  v.  Shsthbbd.    July  8, 186S. 

[Reversed,  4  De  G.  J.  &  S.  129 ;  46  E.  B.  865 ;  10  Jur.  (N.  S.)  53.    See  Oiiom  r. 
Fisher,  1867,  L.  B.  6  £q.  51 ;  In  re  WOton,  1883,  24  Ch.  D.  666.] 

Bejiaest  to  the  descendants  of  the  brothers  and  sisters  of  the  testator's  grandfather,' 
in  equal  shares  per  stirpes  and  not  per  capita.  There  were  two  sisters.  Held,  that 
the  fund  was  divisible,  in  the  first  instance,  into  moieties,  and  that  one  belonged  to 
the  descendants  of  one  sister  per  capita,  and  that  the  other  moiety  similarly  to  the 
descendants  of  the  other. 

The  testator  devised  an  estate  to  trustees,  upon  trust  to  sell,  and  to  divide  and 
P*7  the  sale  moneys  "  to  the  persons,  being  sucn  descendants  as  next  hereinafter 


Digitized  by 


Google 


262  PONSABDIN  V.   STEAR  nUAT.M 

mentioned,  in  tqaai  Aares,  among  and  to  the  lawful  desoendanta  living  at  the  time  of 
his  (the  testator's)  death,  of  suon  of  the  brothers  and  sisters  of  his  ute  grandfathv, 
Henry  Pearson,  deceased,  as  had  died  leaving  lawful  descendants,  such  descendants, 
respectively,  to  be  entitled  to  share  the  same  moneys  in  a  course  of  distribution  per 
stirpes  and  not  per  capita." 

There  were  two  such  sisters  who  had  died  leaving  lawful  descendants,  but  no 
such  brothers. 

Thb  Mastkh  of  ths  Bolls  [Sir  John  Bomilly]  (after  referring  to  Peamn  v. 
Stephen  (6  BIL  203),  and  Dick  v.  Lacy  (8  Beav.  214),  but  which  he  thought  did  not 
govern  the  present  case)  said — 

How  can  I  give  the  fund  "per  stirpes  and  not  per  eapita,"  and  at  the  same  time  give 
it  "in  equal  shares."  I  am  of  opinion  that  the  correct  construction  is,  that  there  are 
two  roots,  that  the  fund  must  be  divided  into  two  parts,  and  then  that  one  of  them 
must  be  divided  equally  amongst  the  descendants  of  one  daughter,  and  the  other 
moiety  amongst  those  of  the  other  daughter,  living  at  the  death  of  the  testator.  If 
one  left  eleven  and  the  other  five  descendants,  it  would  have  to  be  [666]  divided 
into  two  eqnal  shares,  and  one  such  share  would  then  be  divided  in  elevenths  and  the 
other  in  fifths. 

This  is  my  opinion,  and  I  will  make  a  declaration  to  that  effect 


[666]    PoNSARDiN  V.  Steak.    Jidy  9,  1863. 

A  notice  of  motion  to  dismiss  for  want  of  prosecution  is  irregular,  if  served  prior  to 
the  Plaintiff's  being  in  default,  although,  at  the  time  when  the  motion  is  heard,  the 
Plaintiff  is  in  default. 

Before  the  Plaintiff  was  in  default,  according  to  the  General  Orders  (33  GonaoL 
Ord.  III.),  the  Defendant  gave  notice  of  motion  to  dismiss  for  want  of  pro6ecati<Hi ; 
but  it  was  admitted  that  the  Plaintiff  was  in  default  at  the  time  the  motion  was 
made. 

Mr.  De  G^x,  in  support  of  the  motion.  The  G^eral  Order  states  under  what 
circumstances  a  motion  to  dismiss  may  be  made ;  but  says  nothing  as  to  the  time 
when  the  notice  may  be  given.  It  would  be  a  great  hardship  on  a  Defendant,  where 
the  Plaintiff  is  in  default  on  the  day  before  the  last  seal  day,  to  hold  that  he  cannot 
give  notice  to  the  Plaintiff,  by  anticipation,  that  unless  he  takes  the  proper  steps  to 

frooeed  in  his  cause  application  will  be  made  at  the  last  seal  day  to  dismiss  the  bilL 
f  it  were  so  held,  the  result  would  be  that  the  suit  would  be  tied  up  during  die 
whole  of  the  Long  Vacation.  There  is  no  case  in  which  it  has  been  held  that  it  is 
irregular  to  give  a  notice  of  motion  in  anticipation  of  a  default. 

Mr.  Selwyn  and  Mr.  Gardener.  This  proceeding  is  totally  irregular,  and,  if  it 
were  allowed,  every  Defendant  might  give  notice  of  motion  to  dismiss  for  want  of 
pro-[6671-secution  the  day  after  he  baa  filed  his  answer.     They  were  stopped  by — 

The  Master  of  the  Kolls  [Sir  John  Bomilly],  who  said — ^This  motion  is  dearly 
irregular,  and  I  must  refuse  it  with  costs. 

[667]    Edwards  v.  Brouohton.    Jviy  10,  1863. 

[S.  C.  11  W.  B.  1038 ;  2  N.  B.  476.] 

The  five  children  of  a  testator  were  absolutely  entitled  to  his  residue.  One  of  them, 
on  her  marriage,  settled  her  fifth  of  sucn  residue,  and  all  other  her  share  by 
survivorship  or  otherwise,  and  all  her  right,  contingent,  reversionary  or  otherwise, 
possibility,  &c.,  therein.  She  afterwards  became  entitled  to  a  further  share,  by  the 
death  of  a  brother  intestate.     Held,  that  it  was  not  included  in  the  settlement. 

The  testator,  who  died  in  1826,  bequeathed  his  residue  to  Eleanor  Gormattk,  his 
widow,  during  her  life  or  widowhood,  with  remainder  equally  between  his  five 
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children,  Sebecca,  Edward  and  three  others.  And  he  gave  his  widow  the  power  of 
settling  the  daughters'  share  on  the  daughters  for  life,  with  remainder  to  their 
children.  And  he  also  directed  that  if  either  of  his  five  children  should  die  under 
the  age  of  twenty-three  years  without  leaving  issue,  the  surviving  children  should 
have  and  take  the  portion  of  such  dead  child. 

After  all  the  children  had  attained  twenty-three,  Bebecca  married,  and  by  the 
settlement,  made  on  her  marriage,  dated  the  6th  of  February  1845,  after  reciting  the 
will  and  the  funds  composing  the  residue,  and  that  Eleanor  (the  widow)  was  desirous, 
in  pursuance  of  the  power,  to  settle  the  share  of  Rebecca  Cormaok  of  and  in  the  said 
Bank  annuities  and  personal  estate  in  the  manner  thereinafter  expressed,  it  was 
witnessed  that,  in  exercise  of  the  power,  Eleanor  Cormack  assigned  and  Rebecca 
Cormack  assigned  unto  trustees  "  all  that  one-fifth  part,  share  or  proportion  of  and 
in  the  said  sums  of  [statine  the  trust  funds],  and  all  and  every  other  the  parts,  shares 
and  proportions  of  her  Rebecca  Cormack,  [668]  by  survivorship  or  otherwise,  of  and  in 
the  same,  and  of  and  in  the  securities  for  the  same  for  the  time  being,  and  of  and 
in  the  dividends,  interest  and  annual  proceeds  of  the  same  respectively,  and  all  the 
estate,  right,  title,  contingent,  reversionary  or  other  interest^  possibility,  claim  and 
demand  whatsoever  of  them  Eleanor  CJormack  and  Rebecca  Cormack,  and  each  of 
them,  of,  in,  to  or  concerning  the  same  or  any  part  thereof,"  to  hold  upon  the  usual 
trusts  of  a  marriage  settlement. 

Edward  Cormack  "died  in  or  after  the  year  1836(1)  intestate,"  and  his  sister 
Rebecca  became  entitled  to  one-fifth  of  his  share  of  the  trust  funds. 

The  widow  died  in  1860,  and  the  question  raised  by  this  special  case  was,  whether 
Bebeoca's  interest  in  Edward's  share  was  subject  to  the  trusts  of  her  settlement. 

Mr.  Graham  Hastings,  for  Rebecca,  argued  that  it  was  not  within  the  settlement. 
That  if  Edward  had  given  it  to  his  sister  by  his  will,  the  case  of  Parkmson  v.  Dashmood 
(30  Beav.  49)  would  strictly  have  applied,  and  that  the  taking  it  as  his  next  of  kin 
could  make  no  difference. 

Mr.  Dauney,  eonirA.  As,  at  the  date  of  the  settlement,  all  the  children  had 
attained  twenty-three,  there  oould  be  no  survivorship  under  the  settlement,  and, 
therefore,  something  beyond  that  must  have  been  intended.  Some  operation  must 
also  be  given  to  the  words  "  or  otherwise."  The  case  cited  is  distinguishable,  and 
here  the  word  "possibility  "  is  used,  which  is  sufficient  to  include  this  interest. 

[WO]  Thb  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  this  case  is 
governed  by  my  decision  in  Parkifuon  v.  JDashwood,  and  I  cannot  distinguish  it  I 
consider  that  this  share  was  vested  in  the  brother,  and  it  came  from  him  exactly  as 
the  property  did  from  the  father  in  Parkinson  v.  Dathwood.  I  must,  therefore,  hold 
that  it  was  not  included  in  the  settlement. 


[669]    Batkksoroft  v.  Jones.    July  13, 1863. 

[AfBnned,  4  De  G.  J.  &  S.  224 ;  46  E.  R  904 ;  33  L.  J.  Ch.  482 ;  9  L.  T.  818 ; 
12  W.  R.  362.    See  Dawson  v.  Batason,  1867,  L.  R.  4  Eq.  516.] 

A  bequest  of  X700  to  a  daughter  before  her  marriage,  Held,  not  adeemed  by  a 
simple  gift  of  £400  by  the  latter  to  the  husband  after  the  marriage,  nor  by  an 
advance  of  JSIOO  to  the  daughter  on  her  marriage  for  her  outfit. 

The  testator,  Mr.  Jones,  by  his  will  dated  in  1849,  bequeathed  a  legacy  of  £700 
to  his  daughter  Martha  Jones. 

In  June  1856  Martha  Jones  married  the  Plaintiff  Alfred  Ravenscroft,  and  about 
three  months  previously  to  the  marriage,  and  about  three  weeks  after  she  had  told 
her  father  of  her  intended  marriage,  her  mother  gave  her  £100  in  country  bank  notes, 
and  said  it  was  from  her  father. 

(1)  There  was  a  difficulty  in  fixing  this  date,  but  the  judgment  proceeded  on  the 
bet  that  Edward's  death  was  subsequent  to  the  settlement 


Digitized  by 


Google 


264  B^VEN^OROrC   v.    JONJSS  VBBAT.m. 

As  to  tluB  sum  Martha  RavensCroft  said : — 

"  I  had  nothing  else  given  to  me  to  provide  for  my  wedding  and  marriage.  Out 
of  that  sum  I  bought  my  own  wedding  dress,  and  paid  for  other  articles  of  dress  and 
linen  and  other  necessaries  which  I  required  on  my  marriage,  and  I  also  paid  the 
expenses  of  a  journey  to  London." 

Alfred  Bavenscroft,  in  his  affidavit,  stated  as  follows : — 

"  About  three  weeks  after  our  marriage,  I  was  at  the  [670]  house  of  my  wife's 
father,  in  a  room  adjoining  to  that  in  which  he  was,  and  his  wife  placed  in  my  hand 
country  bank  notes  to  the  amount  of  £400,  and  said,  '  Mr.  Jones  told  me  to  give  yoa 
this.'  I  went  into  the  other  room  and  thanked  my  father-in-law,  who  said  '  he  hoped 
it  would  do  me  good.'  He  said  nothing  then  or  at  any  other  time  of  his  will  or  his 
intentions  as  to  his  property,  nor  did  I  know  anything  about  them." 

The  testator  made  a  codicil  in  1856,  and  died  in  1859,  leaving  ten  children.  The 
question  was,  whether  the  legacy  to  his  daughter  Martha  was  adeemed  to  the  extent 
of  the  £100  and  £400. 

.  The  widow  of  the  testator,  in  her  affidavit,  said  she  had  no  doubt  whatever,  from 
conversations  she  had  had  with  the  testator,  that  he  intended  these  sums  as  part  of 
the  legacy  of  £700. 

Mr.  Southgate  and  Mr.  J.  H.  Taylor,  for  Bavenscroft  and  wife. 

Mr.  Woodhouse,  Mr.  Hobhouse,  Mr.  Bristowe  and  Mr.  Swanston,  for  the 
Defendants.  FtnmfS  v.  Mansfield  (3  Myl.  &  Craig,  359) ;  M'Clure  v.  Evans  (29  Beav. 
422) ;  Kirk  v.  Eddotm  (3  Hare,  509) ;  Montefiore  v.  Queddta  (1  De  G.  F.  &  J.  93), 
were  cited. 

Thk  Master  of  the  Bolls  [Sir  John  Bomilly].  I  do  not  know  any  case  in 
which  it  has  yet  been  determined  that  the  gift  of  a  sum  of  money  to  the  husband  of 
a  daughter,  by  her  father,  smpUeUer,  after  the  marriage,  and  not  in  consequence  of 
any  ,promise  previous  to  the  [671]  marriage  taking  place  (which  might  have  a  veiy 
different  effect),  has  been  held  to  be  an  ademption  of  a  legacy  given  to  the  daughter. 
It  is  quite  clear  that  it  was  not  given  to  the  daughter,  even  nominally,  though  it  may 
possibly  have  been  afterwards  employed  for  the  benefit  of  herself  and  ohUdren.  The 
rule  is,  that  a  l^aoy  given  to  a  person  is  adeemed  by  a  subsequent  gift  to  that 
person.  But  here  is  a  case  in  which  a  testator  sends  £400  by  the  hands  of  his  wife 
to  the  husband  of  his  daughter,  and  when  thanked  the  testator  says  "  that  he  hoped 
it  would  do  him  good."    I  cannot  hold  that  to  be  a  gift  or  an  advance  to  the  wife. 

I  admit  that  if  the  money  had  been  given  to  the  daughter,  either  directly  or 
indirectly,  or  settled  partly  for  her  benefit,  I  might  then  infer  that  it  was  intended  as 
an  advance  to  her.  But  there  is  nothing  of  the  sort  here.  It  was  given  apparently 
to  the  husband  himself  to  do  him  good  in  his  business.  That  is  not  an  advance  to 
her,  and  I  think  it  is  not  an  ademption.  I  am  not  aware  of  any  case  which  goes  to 
that  extent,  and  I  do  not  think  it  advisable  to  extend  the  doctrine  of  ademption 
further.  Generally  speaking,  a  testator  best  knows  what  the  wants,  position  and 
condition  of  all  his  cnildren  are,  and  he  may  think  that  justice  requires  that  they 
should  have  different  shares  in  the  division  of  his  property.  But  equity,  with  a  view 
to  carrying  out  that  equality,  which  is  very  proper,  if  no  regard  be  paid  to  the  posi- 
tion in  lite  of  the  children  aliunde,  insists  on  making  their  shares  equal,  as  far  as  is 
possible,  although  it  may  not  appear  that  the  testator  intended  it,  and  although  there 
is  no  evidence  on  the  subject.  This  Court  admits  parol  evidence  to  affirm  or  rebut 
presumptions  j  but  all  evidence  tending  to  vary  a  will  is  of  a  most  dangerous  character, 
and  accordingly,  in  all  questions  of  construction,  it  is  very  carefully  excluded  [672] 
by  the  Court.  Nothing  can  be  more  dangerous  than  to  revoke  a  testator's  wilj^ 
because  someone  partially  or  imperfectly  recollects  a  conversation  which  may  have 
occurred,  in  which  the  testator  may  have  made  use  of  certain  observations  as  to  his 
intentions. 

I  am  of  opinion  that  this  gift  of  £400  is  not  an  ademption  of  the  legacy  given  by 
the  will  of  this  testator,  and  if  he  had  so  intended  he  might  have  stated  so 
subsequently,  in  the  codicil  to  his  will. 

With  respect  to  the  £100  given  to  the  daughter  at  a  time  when  she  was  engaged 
to  be  married,  it  appears  that  as  soon  as  she  told  her  father  of  her  engagement,  he 
gave  her  £100,  out  of  which  she  provided  her  wedding  clothes  and  for  her  wedding 
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trip.  It  do«s  not  appear  how  or  by  whom  the  wedding  clothes  of  the  other  daughters 
were  provided ;  I  presume  that  they  were  provided  by  the  father,  because  they  had 
nothing  but  what  was  given  by  him.  Usually  a  wedding  outfit  is  not  treated  as  an 
ademption  of  a  legacy  previously  given ;  it  is  only  providing  that  which  is  absolutely 
neoessaiy,  and  is  nothing  more  than  an  advance  of  money  to  pay  for  clothes  necessary 
for  a  child's  use,  and  resembles  money  given  for  a  child's  maintenance. 

I  am  therefore  of  opinion  that  Mrs.  Bavenscroft  is  entitled  to  the  whole  legacy 
given  her  by  the  will,  and  that  these  sums  constitute  no  ademption. 

Note. — Appeal  dismissed  by  the  Lords  Justices,  30th  January  1864. 


R.  vin.— 9* 
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The  Authorized  Reports  of  CASES  in  CHANCERY 
ARGUED  and  DETERMINED  in  the  ROLLS 
COURT  durir^  the  time  of  the  Right  Honorable 
Sir  JOHN  ROMILLY,  Knight,  Master  of  the  RoUs. 
1863, 1864.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law.    Vol.  XXXIII,    1865. 

[1]    CovENTBY  P.  Barclay.    June  2,  3,  19,  1863. 

[S.  G.  varied  on  appeal,  3  De  6.  J.  &  S.  320;  46  E.  B.  659;  9  L.  T.  (N.  S.)  496; 
9  Jur.  (N.  S.)  1331 ;  12  W.  R  500.  See  Ex  parte  Barber,  1870,  L.  R  5  Ch.  693; 
Vyse  V.  Fouler,  1874,  L.  R  7  H.  L.  345.] 

When  articles  of  partnership  are  clear  and  distinct,  then  partners  are  bound  by  them; 
when  they  are  ambiguous  or  silent^  the  course  of  dealing  between  the  partners 
regulates  the  mode  by  which  this  Court  must  deal  with  them,  and  in  some  cases 
the  Court  has  allowed  the  constant  usage  of  partners  to  supersede  the  articles. 

By  a  partnership  deed,  annual  rests  were  to  be  made,  and  entered  in  a  book  and 
signed,  and  which  were  to  be  binding  and  conclusive  on  the  partners,  and  in  case 
of  the  death  of  a  partner,  the  survivors  had  a  right  to  take  his  share  at  the  valua- 
tion appearing  by  the  last  annual  rest.  The  rest  was  made  in  July  1860,  in  the 
absence  of  H.  B.  (one  of  the  partners),  in  which,  according  to  the  usual  custom,  the 
plant,  &C.,  was  taKen  at  an  arbitrary  sum,  without  any  distinct  valuation.  A  copy 
was  furnished  to  H.  B.,  who  expressed  uo  disapprobation.  The  book  was  signed 
by  all  the  partners  except  H.  B.,  and  he  died  two  months  afterwards.  Held,  that 
the  rest  was  binding  on  him  and  his  executors,  and  that  the  latter  could  not  require 
an  actual  valuation  to  be  made  of  the  partnership  property. 

The  testator,  Henry  Bevan,  was  a  partner  in  the  brewery  of  Messrs.  Barclay, 
Perkins  &  Co.  from  1809  until  his  death,  which  happened  on  the  11th  of  September 
1860. 

The  partnership  was  regulated  by  a  deed  dated  the  31st  of  December  1831,  made 
between  the  testator,  Henry  Bevan,  and  his  then  six  co-partners,  some  of  [2]  whom 
had  since  died  and  had  been  replaced  by  persons  representing  them. 

By  the  3d  clause,  it  was  agreed  that  the  dwelling-house,  buildings,  plant,  effect 
and  property  then  used  or  belonging  to  the  trade,  or  thereafter  to  belong  thereto, 
should  be  the  joint  property  of  the  partners,  and  in  the  proportions  following : — 
one-eighth  to  the  testator  and  the  remainder  in  shares  to  the  other  partners. 

The  other  material  clauses  of  the  deed  of  co-partnership  were  as  follows : — 

4.  That  the  gains  or  profits  which  should  be  made  in  or  by  the  said  joint  trade, 
and  all  losses  attending  the  same,  should  be  divided  between  and  borne  by  the  said 
several  persons  parties  thereto  in  the  shares  and  proportions  aforesaid. 

10.  That  once  m  every  year  during  the  said  co-partnership  (that  is  to  say),  on  or 
about  the  5th  day  of  July,  or  as  soon  after  as  conveniently  might  be,  the  said  several 
persons,  parties  thereto,  should  make,  cast  up  and  fully  finish  between  them  a  true, 
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perfect  and  particular  rest  or  reckoning  in  writing  of  all  their  joint  stock  then  in 
co-partnership,  and  of  the  value  thereof,  and  of  all  the  gains  and  produce  thereof, 
and  all  losses,  receipts,  payments,  dealings  and  transactions  relating  to  the  said 
co-partnership,  for  the  year  last  past  before  the  taking  of  such  accounts,  and  of  all 
debts  owing  to  and  from  the  said  joint  trade,  and  of  all  matters  and  things  belonging 
thereta 

11.  That  every  such  rest  or  account  should  be  entered  into  one  book,  which  book 
AoM  be  signed  by  all  the  said  several  persons  parties  thereto ;  and  each  party  who 
should  require  should  have  a  copy  of  the  said  book,  which  said  account  or  net,  when 
finided  and  signed,  in  [3]  the  manner  aforesaid,  should  be  binding  and  conclusive 

Xn  all  the  said  several  persons  parties  thereto,  their  heira,  executors  and 
linistrators,  and  should  not  be  opened,  unravelled  or  altered,  unless  manifest 
errors,  by  omissions,  wrong  charges  or  miscastings  up  should  be  made  appear  therein 
to  the  amount  of  £1000,  within  six  calendar  months  next  after  finishing  such  rest 
or  account  as  aforesaid.  And  in  case  any  such  error  should  be  discovered  and  made 
known  within  that  time,  the  same  should  be  rectified,  nevertheless  the  said  account 
should  be  binding  and  conclusive  as  to  all  other  the  particulars  therein  contained. 

And  after  various  provisions  enabling  the  partners  to  introduce  certain  persons 
M  partners  in  respect  of  their  shares,  and  to  nominate  successors  to  their  shares  in 
the  business,  the  deed  provided : — 

38.  That  if,  upon  the  death  of  a  partner,  there  should  be  no  person  who  should 
be  entitled  and  willing  to  succeed  as  a  partner  to  his  share  in  the  business,  "  then  the 
surviving  or  continuing  partners  should  become  the  purchaser  of  such  share  or  shares, 
and  should  pay  for  the  same,  unto  the  executors  or  administrators  of  the  party  or 

Erties  so  dying,  so  much  money  as  the  value  of  the  share  or  shares,  according  to  the 
It  annual  account  or  rest  next  preceding  the  death  of  such  party  or  parties,  together 
with  £5  per  cent,  per  annum  upon  the  capital,  in  lieu  of  the  share  or  shares  of  the 
profits  of  the  party  or  parties  so  dying,  from  the  time  of  that  account  or  rest  to  the 
time  of  the  decease  of  such  party  or  parties,  should  amount  unto,  with  interest  upon 
such  amount  at  the  rate  of  £5  per  cent,  per  annum,  to  be  computed  from  such  the 
time  of  the  decease  of  the  said  party  or  parties,  in  four  equal  payments,"  payable  at 
intervals  of  six  months.  And  they  were  to  give  bonds  to  secure  [1]  the  amount 
and  to  indemnify  against  the  debts.  The  clause  then  proceeded: — "And  the 
heirs,  executors  or  administrators  of  the  said  party  or  parties  so  dying  should  there- 
upon, at  the  expense  of  the  said  joint  estate,  convey,  assign  and  make  over  the  share 
or  shares  and  interest  of  the  said  deceased  party  or  parties  in  the  said  brewhouse, 
brewhouse  plant,  dwelling-house,  messuage  and  hereditaments,  stock,  debts  and  said 
estate,  effects  and  things,  for  the  time  being  in  or  belonging  to  the  said  co-partnership, 
unto  the  said  surviving  or  continuing  co-partners,  their  heirs,  executors,  administrators 
and  assigns." 

The  partnership  accounts  were  made  up  annually  from  1831,  and  were  entered  in 
"the  red-book,"  which  was  duly  signed  by  all  the  members,  including  Mr.  Henry 
Bevan,  down  to  the  5th  of  July  1859. 

On  the  5th  of  July  1860  the  accounts  of  the  firm  were  made  up  in  the  usual  and 
accustomed  manner ;  but  Mr.  Henry  Bevan,  who  from  age  and  infirmity  had  ceased 
to  he  an  active  partner,  was  absent.  A  balance-sheet  shewing  the  result  of  such 
accounts  was  made  out,  and  was,  in  the  same  month  of  July,  taken  and  shewn,  by 
the  Defendant  Charles  Bevan,  one  of  the  partners  in  the  concern,  to  his  uncle  Mr. 
Henry  Bevan  at  his  residence  at  Twickenham,  who,  when  he  had  examined  it, 
expressed  his  dissatisfaction  at  the  amount  coming  to  him  being  considerably  less 
than  in  the  preceding  year ;  he,  however,  made  no  objection  to  the  mode  in  which 
the  account  was  made  out  or  to  the  manner  in  which  the  valuations  were  made,  and 
he  retained  the  balance-sheet.  He  never  signed  the  rest-book,  although  it  was 
signed  by  all  of  the  other  partners.  Shortly  afterwards  he  was  taken  ill,  and  he 
died  at  the  age  of  eighty-three  on  the  11th  of  September  1860. 

[6]  By  his  will,  dated  in  December  1859,  Mr.  Henry  Bevan  appointed  the  Plaintiffs 
his  executors,  and  he  directed  them  to  get  in  his  share  of  the  brewery;  but  he 
appointed  no  successor  to  his  share  in  the  business,  so  that  the  38th  clause  of  the 
articles  became  operative. 
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After  the  death  of  Mr.  Henry  Bevan,  his  executors  made  application  to  Messrs. 
Barclay,  Perkins  &  Co.  for  an  account,  shewing  the  amount  which  was  payable  to 
them.  They  also  asked  for  an  inspection  of  the  partnership  books,  and  required  a 
valuation  of  the  whole  of  the  partnership  property. 

Messrs.  Barclay,  Perkins  &  Co.  furnished  a  short  account,  consisting  of  six  items, 
founded  on  the  last  annual  rest,  and  shewing  a  balance  of  £152,302  due  to  the  estate 
of  Mr.  Henry  Bevan.  They  declined  to  produce  the  partnership  accounts,  with  the 
exception  only  of  the  rest-book,  which  shewed  the  annual  rest  or  balance  for  the 
year  1860  (July),  and  they  insisted  on  retaining  the  share  of  their  deceased  partner 
in  the  property  and  plant,  upon  the  terms  of  the  38th  clause  of  the  articles,  namely, 
at  the  value  appearing  upon  the  last  annual  account  or  rest  preceding  his  death. 

It  appeared,  however,  that  the  value  of  the  property,  plant  and  assets,  as  entered 
in  the  rest-book  for  the  year  ending  in  July  1860,  was  founded  on  no  actual  valuation 
of  it,  but,  in  accordance  with  the  custom  which  had  prevailed  continuously  from  the 
year  1831,  an  arbitrary  and  nominal  value  was  attached  to  them  by  the  acting 
partners. 

Under  these  circumstances,  the  executors  insisted  that  the  annual  rest  was  not 
binding  on  them  or  their  testator. 

[6]  Another  point  in  the  case  arose  under  the  following  circumstances : — In  the 
balance  of  July  1860  was  a  large  item  of  £51,133,  6s.  Id.,  called  "  the  svnkmg  fund," 
which  was  neither  entered  in  the  account  as  capital  or  profits.  This  was  set  apart 
and  retained  to  meet  contingent  losses,  arising  from  bad  debts  not  already  ascertained, 
or  on  contracts,  the  result  of  which  was  unknown,  and  similar  matters.  The  Plaintiffs 
insisted  that  they  were  entitled  to  a  share  of  so  much  of  this  fund  as  might  not 
ultimately  be  required  to  cover  contingent  liabilities. 

The  executors  of  Mr.  Henry  Bevan  filed  their  bill  against  his  surviving  partners, 
alleging  a  number  of  facts  tending  to  shew  that  the  value  of  partnership  property, 
plant  and  assets  was  greatly  undervalued  in  the  last  balance  of  July  1860.  It  prayed 
a  declaration  that  Mr.  Henry  Bevan  and  his  executors  were  not  bound  by  the  rest  oi 
the  6th  of  July  1860,  and  asked  that  the  partnership  accounts  might  be  taken  from 
the  foot  of  the  last  settled  account,  and  that  the  share  of  Mr.  Henry  Bevan  might  be 
ascertained  and  paid. 

The  Soucitor-Gbnkral  (Sir  E.  Palmer),  Mr.  Selwyn  and  Mr.  Speed,  for  the 
Plaintiffs,  argued  that  the  last  rest,  not  having  been  "signed"  by  Mr.  Henry  Bevan, 
was  not,  upon  the  terms  of  the  articles,  conclusively  binding  on  him,  and  that  his 
share  must  be  ascertained  by  taking  an  actual  valuation  of  all  the  assets  of  the 

Sartnership,  consisting  of  freehold  and  leasehold  property,  plant  and  stock-in-trade, 
ebts,  &c.,  and  that  one-eighth  part  of  this  must  be  paid  to  the  executors. 

Sir  Hugh  Cairns,  Mr.  Amphlett  and  Mr.  Hoare,  for  the  Defendants,  contended 
that  the  Plaintiffs,  as  executors  of  Mr.  Henry  Bevan,  were  only  entitled  to  one-eighth 
part  of  the  assets  of  the  partnership  as  they  [7]  were  estimated  in  the  book  of  the 
partnership  at  the  last  annual  taking  of  the  accounts,  as  appearing  in  the  book  called 
"  the  rest-hook,"  and  that  this  was  determined  both  by  the  true  construction  of  the 
partnership  articles  themselves,  and  also  by  the  acquiescence  of  the  deceased  partner. 

Smiih  v.  EvereU  (27  Beav.  446) ;  Lees  v.  Laforest  (14  Beav.  250) ;  Pettyi  v.  Janesm 
(6  Madd.  146);  Simvums  v.  Leonard  (3  Hare,  581);  Blisset  v.  Dmiel  (10  Hare,  493), 
were  cited. 

Jvm  19.  The  Master  ot  the  Solls  [Sir  John  Eomilly].  The  question  in  this 
cause  is,  in  what  manner  the  value  of  the  share  of  a  deceased  partner,  in  the  great 
firm  of  brewers  commonly  known  by  the  name  of  "  Barclay,  Perkins  &  Co.,"  is  to  be 
ascertained.  This  question  partly  depends  on  the  proper  construction  to  be  placed 
on  the  articles  of  partnership,  and  partly  on  the  acts  of  the  partners  amongst  each 
other.  The  real  question  is  this :— Is  the  estate  of  Mr.  Henry  Beavan  bound  by  the 
valuation  made  in  the  rest-book,  on  which  the  balance-sheet  shewn  to  him  was 
founded  %  and  I  think  that  it  is.  It  is  argued  that  it  appears  by  the  accounts  that 
no  real  v  aluation  was  made  of  the  property,  that  it  was  estimated  on  an  arbitrary 
principle,  \  without  taking  any  steps  for  the  purpose  of  ascertaining  its  real 
market  va  ue,  which,  for  instance,  if  it  were  sold,  it  would  realize.  But  I  find,  upon 
the  evidence,  that  the  same  principle  of  valuation  had  been  adopted  [8]  since  the 
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vear  1831,  when  the  articles  were  executed,  down  to  and  including  the  year  1860. 
1  find  that  Mr.  Bevan  bad  signed  the  rest-book  for  every  year  during  the  twenty-nine 
years  which  elapeed  from  the  date  of  the  articles,  down  to  and  including  July  1858; 
that  he  was  perfectly  cognizant  of  the  mode  in  which  this  valuation  was  n^ide,  and  that 
he  never  made  any  objection  to  it,  or  any  remonstrance  on  the  subject  It  is  obvious 
that  if  he  had  died  at  any  time  after  he  had  signed  the  rest-book  in  July  1869,  and 
prior  to  the  5th  of  July  1860,  his  estate  would  have  been  bound  by  the  accounts  and 
valuation  so  signed  by  him.  I  doubt  whether,  on  any  known  principle  by  which 
Ck)urt8  of  Equity  deal  with  such  cases,  he  could,  after  so  long  an  acquiescence  in  this 
mode  of  estimating  the  value  of  the  concern,  have  been  permitted  to  introduce  a  new 
mode  and  system  of  valuation  in  his  lifetime  without  the  assent  of  his  co-partners. 
But  that  is  not  the  question  before  me ;  the  question  is  whether,  what  he  did  not  do 
himself,  his  executors  can  be  permitted  to  do  in  his  place. 

I  assume,  for  the  purpose  of  testing  the  argument,  that  the  valuation  made  in 
the  rest-book  was  far  below  the  real  value  of  the  partnership  assets.  It  is  plain  that 
if  one  of  the  other  partners  had  died  before  Mr.  Bevan  without  appointing  a 
successor,  Mr.  Bevan  would  have  had  the  benefit  of  the  reduced  amount  of  valuation 
in  the  increased  share  he  would,  in  that  event,  have  taken.  Was  it  open  to  him  to 
contend  this  : — If  one  of  my  partners  should  die  I  insist  on  the  valuation  so  made  in 
the  rest-book ;  but  if  I  should  be  the  first  to  die,  then  I  insist  that  my  executors 
should  have  the  opportunity  of  obtaining  a  new  valuation,  which  would  greatly 
increase  my  estate.     I  apprehend  that  such  a  course  would  be  impossible. 

[9]  It  is  true  that  be  was  much  advanced  in  years,  but  one  of  bis  co-partners  was 
still  older  than  himself,  and  reckoning  merely  on  the  circumstance  of  age,  might 
teasouably  have  been  expected  to  predecease  him.  It  is  impossible  that  Mr.  Bevan 
could  have  been  permitted  to  say  in  his  lifetime,  "  I  decline  to  sign  the  rest-book  j 
if  one  of  my  co-partners  predecease  me,  I  shall  insist  on  the  valuation  therein 
appearing,  but  if  I  die  first,  I  shall  require  my  executors  to  contest  it" 

The  case  of  Blissei  v.  Daniel  (10  Hare,  493),  which  has  been  much  relied  on  in 
argument  for  the  Plaintiff,  appears  to  me,  when  properly  considered,  not  to  be 
&vourable  to  the  Plaintiff,  but  rather  to  support  the  view  I  am  now  stating.  In  that 
partnership  there  was  a  clause  for  taking  the  accounts  similar  to  that  which  appears 
m  the  case  before  me,  and  a  similar  custom ;  but  the  Court  there  held  that  such  a 
clause  and  custom  could  not  be  taken  advantage  of,  for  the  purpose  of  expelling  a 
partner,  and  thereby  benefiting  those  who  expelled  him;  that  is,  that  it  is  not 
competent  for  any  one  or  more  of  the  partners  to  make  use  of  such  a  clause  for 
his  or  their  exclusive  benefit.  But  that  would  be  the  case  here  if  it  was  open  to 
Mr.  Bevan  to  adopt  it  if  he  survived  one  of  his  partners,  and  yet  that  his  executors 
could  reject  it  if  he  predeceased  them.  Here  the  clause  and  custom  would  be  adopted 
by  the  partner  if  beneficial  to  him,  but  repudiated  if  otherwise,  and  this  not  depending 
on  the  act  of  the  others. 

Suppose  that,  in  the  case  of  Blisset  v.  Daniel,  instead  of  a  power  enabling  some 
partners  to  expel  another  partner,  the  clause  had  been  that  they  were  to  draw  lots 
for  one  partner  to  retire :  could  the  retiring  partner  who  had  drawn  the  unlucky  lot 
have  afterwards  insisted  that  [10]  the  mode  of  taking  the  valuation  ought  to  have 
been  altered,  and  that  having  taken  the  risk  of  the  chance  which,  if  it  turned  out  in 
his  favour  and  had  removed  another  partner,  would  have  increased  his  share,  he  could 
repudiate  the  arrangement,  because  the  chance  had  gone  against  him  1  I  apprehend 
clearly  not^  and  yet,  practically,  that  is  what  is  sought  to  be  done  in  the  present 
case.  In  truth,  in  Blitiet  v.  Daniel  the  decision  of  the  Court  rests  upon  fraud,  the 
Court  held  that,  as  soon  as  the  remaining  partners  determined  to  expel  Mr.  Blisset, 
they  were  bound  to  inform  him  of  that  fact,  in  order  that  he  might  take  such  steps 
as  he  was  lawfully  entitled  to  take  in  the  existing  circumstances.  In  the  case  of 
Elittet  v.  Daniel,  the  excluded  partner  had  actually  signed  the  accounts  and  the 
valuation ;  and  if  that  case  were,  in  fact,  applicable  in  the  present  instance,  and 
governed  this  case  in  all  respects,  it  would  then  follow  that,  if  Mr.  Bevan  had  died 
before  the  6th  July  1860,  he  would  not  have  been  bound  by  the  valuation  in  the 
Kst-books  which  he  had  signed  in  July  1859,  a  point  which,  on  the  construction  of 
the  articles,  was  not,  and  could  not  reasonably  have  been,  argued  before  me. 
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If,  in  Blisset  v.  Daniel,  the  partner  had  died,  instead  of  being  expelled  by  his 
co-partners,  then,  I  apprehend,  the  Court  would  have  held  that  the  raluation  made 
was  a  good  and  binding  valuation,  and  that  his  executors  could  not  have  set  it  aside. 
In  truth  the  very  point  is  stated  by  the  Vioe-Chaneellor  in  p.  517  of  that  report,  and 
is  distinguished  by  him  as  being  distinct  from  the  case  where  the  chances  are  equal, 
as  in  the  case  of  death  or  voluntary  retirement,  but  in  no  respect  applicable  to  the 
case  of  expulsion. 

In  truth,  the  mode  of  valuing  the  propertv  adopted  [11]  by  the  partners,  and  the 
manner  in  which  thev  have  been  in  the  habit  of  taking  the  accounts,  are  circum- 
stances applicable  to  the  case  of  the  continuance  of  this  partnership,  under  the  clause 
which  provides  for  its  duration  as  long  as  the  nature  of  things  would  permit,  and  is 
meant  for  the  equal  benefit  of  all,  and  all  the  partners  having  an  equal  chance  of 
deriving  a  benefit  from  them ;  they  are  not  applicable  to  the  case  where  some  one 
partner  seeks  thereby  to  obtain  an  advantage  over  another  by  means  of  his  own  acts. 

Unquestionably,  fraud  introduces  a  new  element  in  all  cases  of  this  deacription, 
and  no  decision  founded  on  that  principle,  when  that  is  a  main  ingredient,  can 
properly  be  held  to  govern  cases  where,  as  in  the  present,  all  the  parties  act  bonAfak, 
and  where  the  notion  of  obtaining  any  undue  advantage  is  as  foreign  to  the  continuing 
as  it  is  to  the  retiring  partner.  If,  in  September  1860,  Mr.  Sevan,  instead  of  dying, 
had  voluntarily  chosen  to  retire,  I  should  have  held  him  equally  bound  by  the  rest- 
book,  though  not  signed  by  him ;  his  death  does  not  give  his  executors  any  higher 
right  than  he  himself  possessed.  I  am  of  opinion  that  if,  in  September  1860,  he  had 
first  contested  the  propriety  of  the  valuation,  he  could  not  have  succeeded  in  so 
doing,  and  this  appears  to  me  to  rest  on  a  principle  of  great  importance,  and  constantly 
acted  upon  in  Courts  of  Equity.  It  is  that  tne  course  of  dealing  adopted  by  the 
partners  themselves  binds  them. 

When  the  articles  of  partnership  are  clear  and  distinct,  the  partners  are  bound  by 
them ;  when  they  are  ambiguous  or  silent,  the  course  of  dealing  between  the  partners 
regulates  the  mode  by  which  this  Court  must  deal  with  them.  In  some  cases,  indeed, 
this  Court  has  gone  so  far  as  to  allow  the  constant  usage  of  [12]  partners  to  super- 
sede the  articles ;  but  that  case  does  not  arise  here.  Here,  so  far  as  the  articles  say 
anything  on  the  subject,  they  make  the  last  valuation  binding.  When  Mr.  fievan 
maide  his  will  he  was  unquestionably  bound  by  the  valuation  signed  by  him  in  July 
1859,  according  to  the  strict  words  of  the  articles ;  if  he  died  after  July  1860,  and  no 
valuation  had  been  made  since  July  1859,  he  would  have  been  bound  by  that  valua- 
tion. I  assent  to  the  case  of  Pettyt  v.  Janeson  (6  Madd.  146),  which  shews  that  if  the 
remaining  partners  had  endeavoured  to  bind  his  estate  bv  that  valuation,  they  would 
not  have  oeen  entitled  to  do  so ;  but  I  am  at  a  loss  to  understand  how  that  case  shears 
that  the  valuation  to  be  made  in  July  1860  was  to  be  made  on  a  principle  to  be 
introduced  into  the  partnership  for  the  first  time,  against  the  will  of  all  the  other 
partners,  and  materially  altering  their  rights  and  interests  as  between  themselves. 

If  I  adopt  the  argument  that  if  any  one  of  the  partners  thought  proper,  a  nev 
system  of  valuation  might  have  been  introduced,  still  I  am  of  opinion  that  it  would 
not  be  competent  for  him  to  do  so  as  to  past  accounts,  even  though  they  had  not 
been  signed  by  him,  but  that  it  would  have  been  necessary  for  him  |to  have  given 
notice  of  his  intention  of  introducing  such  new  alteration  for  the  future.  But  I  do 
not  mean  to  express  any  opinion  as  to  whether  he  would,  in  that  respect,  have  been 
entitled  to  controul  the  wishes  of  the  other  partners. 

I  have  hitherto  considered  this  case  As  if  Mr.  Bevan  had  resisted  the  valuation 
made  in  1860.  But  it  is  important  to  see  what  the  facts,  shewn  in  the  evidence,  are, 
as  to  the  conduct  of  Mr.  Bevan ;  and  I  think  that  he  never  did  contest  or  intend  to 
contest  the  accuracy  [131  of  the  balance-sheet  submitted  to  him,  or  the  principle  on 
which  it  was  made  out.  I  am  of  opinion  that  the  utmost  extent  to  which  the  evidence 
can  be  viewed  in  favour  of  the  Plaintiffs  is  this : — that  Mr.  Bevan  did  not  expresslr 
state  his  acquiescence  in  the  balance-sheet  sent  to  him,  and  which,  it  is  admitted, 
accurately  represents  what  appears  in  the  rest-book ;  but  I  am  clear  that,  upon  the 
evidence,  he  nowhere  expressed  any  dissent.  He  continues  then  for  two  months 
neither  expressing  assent  nor  dissent,  and  without  making  any  remonstrance ;  and, 
upon  the  evidence  of  Braby  and  of  Charles  Bevan,  I  am  disposed  to  think  that  he 
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had  no  intention  to  act  diffoTently,  on  this  occasion,  from  what  be  had  done  on  former 
occanons. 

Then  what  does  the  case  of  the  Plaintiffs  amount  to?  this  and  this  onlv : — that 
whereas  an  uniform  course  of  dealing  has  taken  place  for  thirty  years  under  these 
articles,  to  all  of  which  Mr.  Sevan  assented  up  to  July  1859,  and  to  which  he 
expressed  no  dissent  after  that  period  up  to  September  1860,  still  that  his  executors, 
who  stand  precisely  in  his  shoes,  can  come  to  this  Court  and  say,  "  We  are  entitled  to 
have  the  whole  system  altered  from  the  date  of  the  last  account  in  July  1859."  If  it 
eoold  be  shewn  that  the  valuation  was  on  a  fraudulent  principle,  of  which  he  was  not 
OQ^zant,  the  case,  as  I  have  already  said,  would  be  varied.  But  nothing  of  the  sort 
exists;  so  far  from  it,  on  the  best  judgment  I  can  form,  on  examination  of  the  valua- 
tions, they  are  made  on  a  fair  and  equitable  principle,  assuming  even  that  if  a 
professional  valuer  were  called  in  he  would  place  a  much  higher  value  upon  them. 
But  in  truth  nothing  can  be  less  satisfactory  than  the  valuation  of  professional  valuers 
of  property  of  this  description ;  and  this  is  constant  experience  of  the  Court.  One 
set  of  valuers  proceeds  on  the  principle  [14]  that  no  person  or  set  of  persons  could  be 
found  to  buy  so  very  large  a  concern,  and  that  it  must  be  valued  as  if  discontinued 
and  the  business  broken  up,  and  thereupon  the  land  and  materials  sold.  On  the 
other  hand,  another  set  of  valuers  proceeds  on  the  principle  of  putting  the  highest 
rate  of  profit  on  the  concern,  and  tnat  the  public  is  teeming  with  persons  ready  to 
compete  for  the  purchase,  and  if  not  to  buy  for  themselves  exclusively,  at  least  to 
form  a  joint  stock  company  to  buy  and  conduct  so  profitable  a  business,  with  expecta- 
tions of  indefinite  success.  And  when  the  Court,  in  despair  at  reconciling  such 
conflicting  valuations,  appoints  a  valuer,  to  arbitrate  as  it  were  between  those  two 
classes,  it  is  obliged  to  proceed  much  on  guesswork,  without  any  certain  data  on 
which  to  found  a  satisfactory  conclusion. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  Mr.  Bevan  was  bound  by  the 
valuation  takep  in  the  rest-book  for  July  1860,  and  that  bis  executors  cannot  now 
disturb  it. 

There  is  still,  however,  another  question  behind,  assuming  that  valuation  to  be 
correct,  and  that  the  purchase  of  Mr.  Bevan's  share  is  to  be  made  on  that  principle, 
which  is  this : — It  remains  to  be  determined  whether  his  estate  is  entitled  to  any 

Gtrtion  of  a  sum  of  £51,133,  5s.  lid.,  called  in  the  account  "the  sinking  fund." 
pon  Uie  evidence  as  to  the  character  of  this  fund  and  on  the  general  scope  of  the 
articles,  I  am  of  opinion  that  the  executors  are  bound  by  this  item  in  the  last  account, 
and  that  they  are  not  entitled  to  any  part  of  this  fund.     As  I  understand  the  case,  it 
ie  this: — the  profits  are  ascertained  over  and  above  the  sums  drawn  out  by  the 
partners  during  the  year  at  £40,000.     On  the  5th  of  July  1860  £51,133,  5s.  lid.  is 
set  apart  as  a  "  mking  fimd "  (an  expression  which  does  [15]  not  accurately  convey 
the  scope  and  object  of  the  ^function  it  has  to  perform^ ;  a  sinking  fund,  in  the 
ordinary  acceptation  of  the  term,  is  a  fund  set  apart  to  make  good  some  existing  debt 
or  deficiency,  but  this  seems  to  have  been  a  fund  set  apart,  on  an  estimate,  in  order 
to  meet  contingent  losses,  whether  arising  from  bad  debts  not  already  ascertained  or 
on  contracts  already  entered  into,  the  results  of  which  were  not  yet  ascertained.    For 
instance,  it  appeal's  that  a  large  portion  of  the  trade  of  the  concern  consists  in  con- 
signments made  to  foreign  countries,  which  is  termed  "  the  export  trade,"  the  final 
rraolt  of  these  transactions  may  not  be  capable  of  being  ascertained  for  a  considerable 
time.    This  sum  is  calculated,  though  upon  what  principle  I  have  not  been  able 
accurately  to  ascertain,  with  a  view  of  meeting  the  losses  which  may  arise  in  transac- 
tions not  concluded,  and  the  result  of  which  are  not  ascertained  at  the  time  of  the 
annual  rest,  and  not,  as  I  understand  it,  to  guard  against  the  losses  which  may  be 
sustained  in  contracts  not  then  entered  into.    Whether  this  distinction  is  clearly 
defined  I  have  not  been  able  to  satisfy  myself,  but  still  I  observe  that  by  the  37th 
clause  of  the  articles  it  is  provided,  "  that  any  executor  or  administrator  who  shall  be 
in  any  way  interested  as  aforesaid  shall  not  have  power  or  authority  to  attend  at  the 
brewhouse  where  such  joint  trade  or  business  shall  be  carried  on,  except  once  in  the 

year,  at  the  general  rest,  to  inspect  the  books  of  account,  whereby  the  balance  shall 

be  made  out  and  appear  to  be  due  to  the  respective  parties." 

It  is  therefore  obvious  that  the  arrangements  between  the  partners  was,  that  the 
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executors  of  the  deceased  pftrfener  should  not  have  the  means  of  jadging  as  to  the 
profits  made,  except  as  they  appear  by  the  books  on  the  day  when  the  annual  rest  is 
nude,  and  I  think  it  must  be  taken,  <m  the  evidence,  that  Uiis  sum  is,  by  [16]  agree- 
ment, set  apart  as  constituting  no  portion  of  the  profits.  If  so,  then,  if  Mr.  Bevsa 
had  died  before  Jul?  1860,  his  executors  oould  not  have  required  any  portion  of  the 
sinking  fund  of  July  1859,  which  amounted  to  £52,865,  5s.  9d.,  to  be  applied  as 
belonging  to  his  estate ;  and  if  so,  and  I  am  right  in  the  rest  of  the  view  I  have  taken 
of  thia  case,  vis.,  that  Mr.  Sevan  is  bound  by  the  rest-book  of  July  1860,  then,  in 
like  manner,  his  executors  cannot  require  any  portion  of  this  £51,133,  6s.  lid.,  the 
sinking  fund  of  1860,  to  be  applied  as  part  of  his  estate. 

In  truth,  were  it  otherwise,  the  result  would  be,  that  many  years  mi|^t  elapse 
before  the  final  result  of  the  transactions  prior  to  that  month  oould  be  completely 
ascertained,  and,  by  this  means,  the  accounts  between  the  firm  and  the  deceased 
partner  might  be  prolonged  for  an  indefinite  period.  It  would  also  necessarily  follow 
that  if  the  snm  so  set  apart  had  been  under-estamated,  the  surviving  partners  would 
have  a  claim  against  the  estate  of  the  deceased  partner  for  such  deficiency,  and  thia 
would  necessarily  entail  the  right  of  the  executor  to  ascertain,  from  the  accounts  and 
inspection  of  vouchers  and  we  like,  whether  the  amount  of  the  over-estimate  or 
onoer-estimate  alleged  were  correct ;  yet  this  appears  to  me  to  be  precluded  hv  the 
37th  clause,  which  I  have  read.  It  is,  in  my  opinion,  the  object  of  the  articles  to 
obviate  all  these  inconveniences. 

It  is  my  opinion,  therefore,  that  this  sum,  so  set  apart  as  the  nominal  sinking  fund, 
was  intended  to  bind,  and  that  it  does  bind  both  aides,  so  that  neither  the  retiring 
partner  nor  the  executor  of  a  deceased  partner,  on  one  side,  nor  the  surviving  partner, 
on  the  other  side,  could  contest  the  accuracy  of  the  estimate  so  made.  It  follows, 
therefore,  in  my  opinion,  that  the  executor  cannot  claim  any  portion  of  this  fund. 

[17]  If,  indeed  it  oould  be  shewn  that  this  sum,  or  indeed  any  other  part  of  the 
accounts  appearing  in  the  rest-book,  was  erroneous,  independently  of  the  ingredient 
of  fraud,  which  does  not  exist  here,  then  the  articles  themselves  provide  for  the 
redress  of  such  errors.  But  none  of  these  are  alleged  to  exist  in  the  present  case, 
with  the  exception  of  what  I  cannot  but  consider  to  be  an  irregularity,  but  one  which 
does  not  afifect  the  Plaintiffs  or  the  late  Mr.  Henry  Bevan,  I  mean  that  process  by 
which  the  £1000  per  quarter,  drawn  out  by  each  partner  in  respect  of  the  anticipated 
profits  on  his  one-eighth,  is  omitted  from  both  sides  of  the  account  This  would  have 
made  the  profits  for  the  year  ending  July  5th,  1860,  £72,000  instead  of  £40,000,  but 
it  would  not  have  augmented  the  sum  to  be  paid  to  Mr.  Henry  Bevan.  This  practice, 
however,  seems  to  have  obtained  from  a  very  early  period,  and  certainly  it  in  no 
respect  affects  the  interests  of  any  of  the  partners  inter  se,  nor  does  it  make  these 
accounts  inaccurate,  in  the  sense  in  which  they  could  alone  be  opened  by  virtue  of 
the  11th  clause  of  the  articles,  or  so  as  to  shew  that  Mr.  Henry  Bevan  or  his  executors 
were  not  bound  by  them. 

In  my  opinion,  therefore,  the  Plaintiffs  fail  wholly  in  their  contention,  and,  as  I 
understand  that  the  sums  appearing  by  the  rest-book  of  Julv  1860  have  been  duly 
discharged  or  secured,  acconling  to  the  provision  of  the  38tn  clause  of  the  articles, 
there  is  nothing,  if  I  am  right,  to  be  done  further  between  the  Plaintiffs  and  the 
Defendants,  and  the  bill  must  be  dismissed  with  costs. 

Note. — This  case  was  affirmed  by  Lord  Westbury,  L.C.,  on  the  10th  of  December 
1863,  as  to  the  first  point,  but  reversed  as  to  the  second,  his  Lordship  considering 
that  "  the  sinking  fund  "  was  a  "  suspense  account,"  the  surplus  of  which  was  divisible 
between  the  Plaintiffs  and  the  surviving  partners,  according  to  their  shares  in  the 
partnership.     [3  De  G.  J.  &  S.  320.] 


[18]    CowKN  V.  Philups.    May  7,  1863. 

•.  (N.  S.)  657 ;  8  L.  T.  622  ;  II  W.  R.  706. 
Faiingham  v.  Wood  [1891],  1  Ch.  51.] 

A  tenant  in  possession,  having  an  equitable  interest  only  under  an  agreement  for  a 


[S.  C.  9  Jur.  (N.  S.)  657 ;  8  L.  T.  622  ;  II  W.  R.  706.     Followed, 
Faiingham  v.  Wood  [1891],  1  Ch.  51.] 
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lease  for  a  term,  is,  in  equity,  an  "adjoining  owner"  under  the  Metropolitan 
Building  Act  (18  &  19  Vict  c.  122),  and  three  months'  notice  must  be  given  to 
him  before  any  alterations  affecting  his  premises  can  be  commenced  by  his  neighbour, 
under  the  powers  of  that  Act. 

The  question  in  this  case  arose  on  the  construction  of  the  Metropolitan  Building 
Act (18  &  19  Vict  c.  122),  which  enables  (s.  83)  ''the  buOding  owner"  to  pull  down 
and  rebuild  party-walls,  and  do  other  works,  upon  giving  his  neighbour,  who  is  in  the 
Act  called  "the  adjoining  owner,"  "at  least  three  months  previous  notice,"  s.  85  (1). 
The  word  "  owner  "  is  defined  in  s.  3  as  follows ; — "  oumer  shall  apply  to  every  person 
in  possession  or  receipt  either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of 
any  land  or  tenement^  or  in  the  occupation  of  such  land  or  tenement  other  than  as 
tenant  from  year  to  year,  or  for  any  less  term,  or  as  a  tenant  at  wilL" 

The  question  arose  under  the  following  circumstances: — ^By  a  memorandum  of 
agreement,  signed  but  not  under  seal,  Mr.  &iker  agreed  to  let  to  the  Plaintiffs,  Cowen 
and  Davis,  a  shop  and  parlour  on  the  ground  floor  and  two  kitchens  on  the  baisement, 
being  part  of  No.  3  Bruton  Street,  Bond  Street 

Messrs.  Phillips  (the  Defendants),  who  were  the  occupiers  of  the  adjoining  house, 
being  desirous  of  rebuilding  the  party-wall  between  their  premises  and  No.  3  Bruton 
Street  gave  due  notice  to  Mr.  Baker  only  on  the  18th  of  July  1862.  Mr.  Baker  not 
having  appointed  a  surveyor  to  act  for  him,  one  was  appointed  for  him  by  Mr.  Phillips 
under  the  Act.  The  surveyors  made  an  award  on  the  2d  of  August  1862,  settling  how 
the  works  were  to  be  done,  and  awarding  that  the  works  [19]  should  "  be  commenced 
at  once. "  No  notice  whatever  was  given  by  Messrs.  Phillips  to  the  Plaintiffs.  On 
Uie  2l8t  of  August  1862  the  Defendants'  workmen  commenced  operations  and 
knocked  holes  through  the  party-wall,  thus  exposing  the  shop.  The  Plaintiffs  there- 
upon filed  this  bill  praying  an  injunction. 

The  Plaintiffs  submitted  that  the  Defendants  had  no  right  to  pull  down  the  wall, 
during  the  Plaintiffs'  tenancy,  without  the  Plaintiffs'  oonsent,  or  without  having 
aeni'ed  them  with  the  notice  required  by  the  statute.  Thev  did  not  object  to  the 
wall  being  pulled  down  and  rebuilt,  provided  some  good  ana  effectual  fence  or  screen 
was  erected  to  protect  the  said  premises  and  all  the  articles  therein  from  exposure 
and  depredation,  and  provided  that  all  damage  done  to  their  premises  and  articles 
was  made  good  to  them  by  the  Defendants. 

An  interlocutory  injunction  had  been  granted,  and  the  cause  now  came  on  for 
hearing. 

Mr.  C.  Swanston,  for  the  Plaintiffs,  argued  that  the  agreement  was  valid  as  a 
contract^  and  that,  in  equity,  the  Plaintim  were  tenants  for  three  years  certain; 
Parker  v.  TatweU  (2  De  G.  &  J.  559).  He  asked  that  the  injunction  mi^t  be  made 
perpetual,  and  that  the  Defendants  might  be  ordered  to  pay  the  costs.  He  also  asked 
tor  an  inquiry  as  to  damages ;  Burgess  v.  Hills  (26  Beav.  244). 

Mr.  Selwyn  and  Mr.  Benshaw,  for  the  Defendants.  The  agreement  not  being 
under  seal  is  void  as  a  legal  demise ;  7  &  8  Vict.  c.  76,  s.  4 ;  8  &  9  Vict  c.  106,  s.  3. 
The  Plaintiffs  are  therefore  tenants  from  year  to  year  or  at  will,  and  therefore  not 
within  the  definition  of  [201  "  owners,"  so  as  to  entitle  them  to  notice.  The  Act  only 
contemplates  a  legal  ownership  and  does  not  affect  equitable  interests,  and  a  notice  to 
a  tarustee  would  be  sufi&cient  without  giving  notice  to  every  cestvi  que  trust  who  might 
be  interested.    Such  a  notice  has  been  given  in  the  present  instance. 

This  is  not  a  case  for  damages,  none  having  been  sustained.  They  cited  Slrattm 
V.  Pettit  (16  C.  B.  Rep.  420) ;  Tress  v.  Savage  (4  Ell.  &  B.  36V 

Mr.  Hobhouse  ana  Mr.  Freeling,  for  Baker,  merely  asked  for  his  costs. 
I^  Mabtsr  of  thb  Roli;s  [Sir  John  Eomilly].  I  think  the  Plaintiffs  have  a 
right  to  a  decree.  The  real  question  is,  whether  the  Plaintifis,  as  the  adjoining 
owners,  were  entitled  to  receive  any  notice  from  the  Defendants.  The  Plaintiffs  have 
been  in  occupation  under  the  agreement  set  forth  in  the  bill,  by  which  Mr.  Baker, 
who  had  power  to  grant  an  under-lease,  says, 'in  consideration  of  £50, 1  hereby  let  you 
the  shop,  parlour  and  kitchen  for  three  years,  at  the  yearly  rent  of  £105.  it  is  not 
under  seal,  and  therefore,  under  the  Act,  it  is  not  a  lease ;  but,  although  it  is  void  as 
a  lease,  the  question  is,  whether  it  is  not  valid  as  an  agreement.    I  hiave  no  doubt 
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tbat  it  is  a  valid  contract,  and  that  this  CJourt  would  specifically  enforce  it  Whether 
a  Court  of  law  would  refuse  to  give  damages  is  another  question,  with  which  I  hare 
nothing  to  do. 

The  only  question  is,  whether  the  Plaintiffs  were  the  adjoining  owners  within  the 
Metropolitan  Building  Act,  [21]  which  excepts  tenants  from  year  to  year.  If  I  am 
right  as  to  validity  of  this  agreement  here,  then  in  equity  the  Plaintifis  had  an  interest 
greater  than  from  year  to  year,  for  it  was  an  interest  for  three  years,  and  unless  this 
clause  of  the  Act  be  confined  to  bare  legal  interests,  the  Plaintim  were  clearly  entitled 
to  notice,  and  I  have  been  referred  to  no  case  which  says  they  are  not.  If  this  Act 
were  confined  to  bare  l^al  interests,  then  in  the  case  of  a  marriage  settlement,  where 
the  legal  estate  is  vested  in  trustees,  although  the  husband  and  wife,  the  tenants  for 
life,  are  in  possession  of  their  property,  and  the  trustees  abroad,  the  husband  and  wife 
are  to  have  no  notice  of  pulling  down  their  house.  I  am  satisfied  that  this  is  not  the 
proper  construction  of  the  Act,  nor  could  it  be  carried  into  effect. 

According  to  Mr.  Baker's  evidence  the  house  was  divided  in  two  with  two  doors; 
the  Defendants  were  told  that  he  had  no  power  to  deal  with  the  mrt  occupied  by  the 
Plaintiffs,  and  that  they  must  be  dealt  with  separately.  But  the  Defendants  chose  to 
assume  that  they  are  only  to  deal  with  Mr.  Baker,  they  treat  the  premises  as  his,  and, 
under  the  5th  section,  they  appointed  a  surveyor  on  his  behalf  upon  his  neglecting  to 
appoint  one,  but  they  give  no  notice  to  the  Phuntiffs.  The  arbitrators  make  an  award 
respecting  the  works  to  be  done  on  the  premises  of  which  the  Plaintifis  are  the 
adjoining  owners,  and  the  Defendants  break  into  the  premises,  notwithstanding  the 
Act  of  Parliament  says  that  they  shall  not  proceed  unless  they  comply  with  certain 
forms,  which  they  have  not  complied  with. 

I  am  of  opinion  that  the  Defendants  are  in  the  wrong,  that  the  Plaintifib  were 
justified  in  bringing  this  suit  to  a  hearing,  and  that  Mr.  Baker  was  properly  made  s 
party.  There  must  therefore  be  a  decree  for  [22]  the  Plaintiffs  with  costs  up  to  hearings 
including  those  of  Mr.  Baker,  and  there  must  be  an  inquiry  if  any  and  what  damage 
has  been  sustained  by  Plaintiffs. 

[22]    Fbchtee  v.  Montgomery.     June  19,  1863. 

[See  Montague  v.  Floekton,  1873,  L.  K.  16  Eq.  199.    Distinguished, 
Grimsim  v.  Oumngham  [1894],  1  Q.  B.  125.] 

The  Plaintiff,  the  manager  of  a  London  theatre,  engaged  the  Defendant,  a  provincial 
actor  desirous  of  appearing  on  the  London  stage,  for  two  years.  Though  there  was 
nothing  expressed  on  the  subject,  the  Ck)urt  inferred  an  engagement  on  the  part  of 
the  Plaintiff  to  employ  the  Defendant  for  a  reasonable  time,  and  on  the  part  of  the 
Defendant  not  to  perform  elsewhere.  The  Plaintiff  having  (under  these  circum- 
stances) delayed  the  Defendant's  appearance  for  five  months,  the  Defendant  broke 
his  engagement  and  went  to  another  theatre.  Held,  that  he  had  a  right  so  to  do, 
and  that  the  Plaintiff  was  not  entitled  to  an  interlocutory  injunction  to  prevent  bis 
performing  there. 

In  1862  the  Plaintiff  Mr.  Fechter,  the  lessee  of  the  Lyceum  Theatre,  entered  into 
negociations  with  the  Defendant,  a  leading  actor  of  considerable  distinction  in  the 
provincial  theatres,  with  a  view  to  engage  his  services.  Interviews  took  place  between 
them,  at  which  the  Plaintiff  expressed  his  earnest  desire  of  acting  in  London  in 
Shakespeare's  plays,  and  said  he  was  willing  to  make  a  pecuniary  sacrifice  for  the 
attainment  of  that  object.  He  said,  Mr.  Fechter,  "  Remember  that  I  coma  to  you  not 
to  be  idle,  but  to  act : "  to  which  he  replied,  "  Certainly,  that  is  so."  The  Plaintiff 
promised  the  Defendant  an  immediate  appearance,  and  stated  the  parts  to  be  given  to 
the  Defendant,  and  he  proposed  to  open  with  one  of  such  plays. 

The  parties  shook  hands  on  the  bargain,  which  did  not,  however,  appear  to  be  very 
definite;  but  a  day  or  two  afterwards  the  Defendant,  having  expressed  a  wish  that 
his  engagement  should  be  in  writing,  Mr.  Bamett,  the  Plaintiffs  stage  manager,  wrote 
to  the  Defendant  as  follows : — 
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"July  28th,  1862.— Dear  Montgomenr,— I  am  directed  by  Mr.  Fechter  [28]  td 
offer  you  an  engasement  at  the  Lyceum  Theatre  for  two  years,  eommencine  January 
lit,  1863,  at  a  saLiry  of  £1  per  week  for  the  first  and  j£10  per  week  for  the  second 
year ;  it  being  thoroughly  unaerstood  that  no  advantage  will  be  taken  of  the  confidence 
yoa  have  reposed  in  Mr.  Fechter.— Yours  truly,  H«  Babmett, 

"ProC.  Fbchter." 

The  Defendant  replied  by  simply  accepting  tbe  offer,  "  on  the  terms  and  conditions 
named  in  the  letter  of  the  28th  of  July  1862."  There  was  no  other  written  agreement. 
The  salary  was  considerably  less  than  that  which  the  Defendant  was  earning  by  his 
country  engagements,  which  was  JG30  per  week. 

The  Plaintiff  opened  the  Lyceum  Theatre,  on  the  7th  of  January  1863,  with  a 
dramatic  piece  called  "  The  Duke's  Motto,"  in  which  Mr.  Montgomery  was  not  engaged. 
This  piece  proved  eminently  satisfactory  to  the  public,  and  lucrative  to  the  Plaintiff, 
ind  he  had  continued  the  performance  of  it  from  day  to  dav  down  to  the  present  time. 
Mr.  Montgomery  had  not,  as  yet,  made  his  appearance,  though  he  had  been  willing 
and  anxious  so  to  do,  but  he  had  regularly  received  his  salary.  He  was,  from  the 
conunencement,  advertised  in  the  play  bills  as  about  shortly  to  appear. 

The  Defendant,  being  greatly  dissatisfied,  had  an  interview  with  the  Plaintiff  on 
the  13th  of  June  1863,  when  he  complained  and  stated  that  he  should  go,  and  "  that  if 
the  Plaintiff  would  not  break  his  engagement  in  a  friendly  way,  he  would  break  it 
from  the  present  moment." 

The  Defendant,  thereupon,  entered  into  an  engage-[24}-ment  with  Mr.  Yining  to 
perform  at  the  Princess's  Tneatre,  commencing  on  the  20th  of  June. 

The  Plaintiff  immediately  filed  this  bill  to  restrain  him,  and  the  case  now  came  on 
opon  a  motion  for  an  injunction. 

In  support  of  the  motion,  the  Plaintiff's  stage  manager  made  an  affidavit,  stating  as 
follows : — 

"It  is  the  custom  of  actors,  and  well  understood  by  them  in  their  profession,  that 
when  an  actor  is  engaged  at  a  theatre,  although  the  agreement  may  be  silent  on  the 
sabject  of  his  performing  elsewhere,  he  is  bound,  by  the  person  engaging  him,  to 
perform  only  at  the  theatre  at  which  he  is  engaged ;  the  object  of  an  engagement  by 
the  manager  of  the  theatre  being,  not  merely  that  it  should  be  at  his  discretion  to 
STail  himself  of  the  present  engagement,  but  should,  at  the  same  time,  exclude  the 
person  engaged  from  offering  his  services  to  any  other  theatre." 

To  this  the  Defendant  in  his  affidavit  stated,  "  It  was  certainly  not  my  intention 
not  to  perform  at  any  other  theatre,  without  the  consent  of  the  Plaintiff,  during  tbe 
aforesaid  period  of  two  years,  if  the  Plaintiff  did  not  keep  the  promise  that  he  had 
made  to  me,  and  on  the  faith  of  which  I  had  entered  into  my  agreement,  nor  was 
there  any  anderstanding  of  the  kind.  The  alleged  custom  referred  to  in  the  4th 
paragraph  of  the  said  bul  (if  any  such  custom  exists)  only  holds  good  so  long  as  the 
agreement  between  tbe  manager  and  actor  is  unbroken  by  the  manager." 

Mr.  Selwyn,  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff,  argued  that  there  was  an 
implied  engagement,  on  the  part  of  the  Defendant,  not  to  act  elsewhere  than  at  the 
CZ5]  Lyoeam.  That  so  long  as  the  salary  stipulated  for  was  regularly  paid,  the 
acreement  remained  in  force,  and  that  there  was  no  obligation,  on  the  part  of  the 
rkmtiff,  as  to  the  extent  to  which  he  would  avail  himself  of  the  Defendant's  services. 
That  the  Plaintiff  had  every  wish  actively  to  employ  the  Defendant,  but  that  the 
interests  of  the  theatre  at  present  prevented  it.  'Iliey  cited  Lumley  v.  Wagner  (8  De 
G.  &  Sm.  485). 

Thb  Mastkb  of  the  Rolls  referred  to  Clarlx  v.  Price  (2  Wilson,  C.  C.  167). 
Mr.  Baggallay  and  Mr.  Graham  Hastings,  for  Mr.  Montgomery,  argued  that  the 
whole  object  of  the  Defendant,  and  for  which  he  had  made  such  great  sacrifices,  had 
been  defeated  by  the  Plaintiff's  not  allowing  him  to  appear  before  a  London  audience, 
and  that  the  Plaintiff,  who  was  the  party  in  default,  was  not  entitled  to  an  injunction. 
Mr.  Brooksbank,  for  Mr.  Yining,  the  lessee  of  the  Princess's  Theatre. 
Mr.  Selwyn,  in  reply. 

Ths  Mastkb  of  thb  Rolls  fSir  John  Romilly].  I  am  of  opinion  that  this  is 
not  a  case  in  which  the  Court  ougnt  to  interfere  by  way  of  interlocutory  injunction 
to  restrain  the  Defendant  from  acting. 
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The  first  question  to  be  considered  is,  what  is  the  [2S]  meaning  of  Uie  agreement 
which  has  been  entered  into  between  the  parties,  and  its  meaning  must  be  constraed 
not  merely  by  the  terms  of  it,  but  also  by  the  position  and  situation  of  the  parties 
who  have  entered  into  the  contract.  The  oontnust  consists  of  a  simple  consent  to 
a  proposal,  wlych  is  in  these  words : — "  I  am  directed  by  Mr.  Fechter  to  offer  yon 
an  engagement  at  the  Lyceum  Theatre  for  two  years,  commencing  January  1st,  1863, 
at  a  salarv  of  £7  per  week  for  the  first,  £10  per  week  for  the  second  year ;  it  being 
thoroughly  understood  that  no  advantage  will  be  taken  of  the  confidence  you  have 
reposed  in  Mr.  Fechter." 

If  this  be  construed  strictly,  it  of  course  does  not  give  Mr.  Montgomery  any  right 
to  require  Mr.  Fechter  to  employ  his  services  at  the  theatre,  so  long  as  his  sidary  is 

Kid,  and  on  the  other  hand  it  does  not  give  Mr.  Fechter  any  right  to  prevent  Mr. 
ontgomery  from  acting  in  any  other  place  than  the  Lyceum.  But  having  regard 
to  the  situation  of  the  parties,  having  regard  to  the  nature  of  a  contract  of  this 
description,  and  having  regard  also  to  the  previous  letter  of  the  2l8t  of  June  1862, 
written  to  Mr.  Barnett,  and  the  conversation  which  took  place  prior  to  this  agreement 
being  entered  into,  with  respect  to  which  conversation  there  does  not  appear  to  be 
much  difference  on  either  side,  I  am  of  opinion  that  it  was  an  agreement  entered  into 
by  Mr.  Fechter  to  employ  Mr.  Montgomery,  during  a  reasonable  time,  to  act  at  this 
theatre,  and  that  it  was  an  agreement  on  the  other  side  that  he  (Mr.  Montgomeiy) 
should  not  perform  elsewhere  without  the  consent  of  Mr.  Fechter ;  that  there  was  a 
mutuality  in  the  agreement  entered  into  on  both  sides,  on  the  one  side  that  he  should 
have  an  opportunity  of  displaying  what  his  abilities  and  talents  were  before  a  London 
audience,  and  [27]  on  the  other  side,  that  he  should  not  act  elsewhere,  unless  with  the 
permission  of  tlie  Plaintiff. 

That  being  the  state  of  the  case,  the  only  questions  are,  whether  that  contract  hss 
been  really  broken  between  the  parties,  and  who  was  the  person  that  first  broke  it, 
so  as  to  entitle  the  other  to  say  it  is  no  longer  binding  upon  him.  Upon  that 
question,  it  is  material  to  regard  the  facts  that  occurred ;  but  before  I  advert  to 
them,  I  may  notice  an  observation  that  fell  from  Mr.  Terrell  that  the  contract  u 
like  an  agreement  for  engaging  a  clerk,  or  any  other  person  whose  service  you  require 
and  wish  to  secure.     I  do  not  assent  to  that  view  of  the  case ;  you  must  regard  the 

g>sition  and  situation  in  which  the  person  is  placed  who  enters  into  the  contract 
ere  the  Defendant  carries  on  the  profession  of  an  actor,  a  profession  peculiar  in  its 
character  and  results,  for  it  is  to  be  observed  that  his  success  entirely  depends  oa 
pleasing  the  public,  and  upon  being  constantly  before  the  public.  It  is  scarcely  possible 
to  say  that  he  could  acquire  such  a  reputation,  by  being  associated  with  Mr.  Fechter, 
as  would  supply  the  place,  which  I  assume,  for  the  purpose  of  the  argument,  he  might 
have  gained  by  delighting  a  large  portion  of  a  London  audience  with  the  ability  with 
which  he  acted.  It  is  obvious  tnat  you  cannot  put  him  in  the  position  of  a  clerk  or 
other  person  similarly  situated  and  compare  him  with  such  a  person.  It  is  clear  thst 
the  great  object  of  any  gentleman  wishing  to  become  a  distinguished  actor,  when  he 
has  already  established  a  reputation  in  the  provinces,  is  to  have  an  opportunity  of 
appearing  upon  the  London  stage  and  before  a  London  audience.  That  is  the  object 
for  which  a  person  enters  into  a  contract  of  this  description,  and  it  would  be  defeated 
if  the  effect  of  the  contract  is  this : — ^That  if  the  gentleman  who  engaged  him  is  not 
bound  to  employ  him,  and  does  not  in  fact  do  so,  so  as  to  [28]  give  him  an  opportunity 
to  display  his  talent  and  abilities,  yet  he  is  not  to  be  at  liberty  to  act  elsewhere,  unless 
by  the  permission  of  the  gentleman  who  engaged  him.  I  entertain  no  doubt  that  it 
was  a  mutual  contract  between  the  parties,  and  also  that  Mr.  Fechter  so  understood 
it.  It  is  shewn  by  Mr.  Barnett's  letter,  and  by  the  conversation  itself,  that  this  was 
part  of  the  contract  entered  into  between  them. 

I  now  come  to  the  question,  whether  it  can  be  said  that  Mr.  Montgomery  is  to 
blame  for  saying,  on  the  13th  of  June,  that  he  would  then  put  an  end  to  the  oontra^it. 
That  there  was  a  binding  contract  up  to  the  13th  of  June  cannot  be  disputed. 
Mr.  Montgomery  then  says  to  Mr.  Fechter,  you  must  employ  me  to  perform  on  the 
London  stage.  How  long  was  he  to  go  on  waiting  for  the  performance  of  that  pert 
of  the  contract?  He  had  waited  five  months  before  he  took  any  step,  during  thst 
time  he  admits  he  was  bound  only  to  perform  in  London  at  the  Plaintiffs  theatre, 
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and  tbat  no  engagement  could  be  made  except  by  the  permission  of  Mr.  Fechter; 
but  finding  the  "Duke's  Motto"  running  on,  be  says  "This  may  go  on  as  long  as  it 
has  alrea^  done,  I  do  not  agree  to  that ;  you  have  kept  me  fire  months  without 
giving  me  the  opportunity  of  shewing  what  my  powers  of  acting  are,  you  tell  me  this 
u  to  go  oh  much  longer :  I  object  to  it,  I  will  put  sa  etad  to  my  contract."  Was  that 
a  reasonable  time  1  lie  had  oiaen  waiting  five  months,  during  which  time  he  bad  no 
opportunity  of  performing  before  a  London  audience,  and  then,  when  he  finds  he  is 
to  have  no  more  chance  of  doing  so  for  the  next  five  months,  or  possiblyj  as  was 
stated,  the  next  fifteen  months,  he  says,  "  I  will  put  an  end  to  the  contract," 

Doee  not  that  come  exactly  within  the  case  which  [29]  the  Yice-Chaooellor  Parker 
pat  when  he  said  (5  De  6.  &  Sm.  506),  "  If  there  haii  been  a  want  of  ability,  or  a 
want  of  willingness,  or  a  want  of  good  faith,  on  the  part  of  Mr.  Lumley,  with  respect 
to  this,  or  if  there  bad  been  non-performance  of  it,  I  think  he  would  have  come  in 
vain  to  a  Court  of  Equity  to  ask  it  to  put. in  force  the  very  stringent  remedies  which 
are  given  by  the  injunction. 

f  leave  out  all  consideration  of  "want  of  ability," and  I  agree  with  Mr.  Bag^lay 
that  there  is  no  "  want  of  g«x>d  iaith  "  on  the  part  of  Mr.  Fechter,  for  my  beaef  is, 
that  he  intended  to  avail  bimself  of  the  services  of  Mr.  Montgomery,  and  that  he 
intended  to  give  him  ample  opportunity  of  shewing  what  his  abilitiea  were  before  a 
London  audience,  but  that  circumstances  turned  out,  which,  though  they  did  not 
make  it  impossible  to  perform  the  contract,  at  least  made  it  extremdy  profitable  not 
to  perform  it.  But  there  is  certainly  a  "  non-performance."  Then  the  Plaintiff  is 
not  at  liberty  to  say  although  this  is  a  part  of  the  mutual  contract  between  us  and 
I  cannot  perform  it,  still  I  will  bind  yqu  not  to  play  at  any  other  theatre.  The 
consideration  which  was  promised  to  Mr.  Montgomery,  and  which  is  binding  upon 
the  Plaintiff,  is  twofold,  he  was  to  receive  seven  guineas  a  week,  and  was  to  have 
an  opportunity  of  shewing  what  his  abilities  were  before  a  London  audience.  He 
is  justified  in  saying,  "  I  cannot  take  one  part  of  the  consideration  without  the  other ; 
70U  have  deprived  me  of  part  of  the  consideration  for  five  months,  I  do  not  complain 
of  your  non-performance  of  that  part  for  that  period,  but  allow  me  now  to  shew  the 
pablic  what  I  can  do."  Mr.  Fechter  in  reply  says  that  the  success  of  the  piece<which 
ne  is  at  present  playing  is  such,  that  he  cannot  do  it,  and  he  declines  to  act  upon  the 
erailract  I  am  of  [30]  opinion  that  the  Defendant  Mr.  Montgomery  waited  a 
leasonable  time,  and  that  it  was  not  necessary  to  give  any  further  notice  than  to  say, 
"  If  you  do  not  comply  with  the  contract  and  permit  me  to  appear  within  a  month 
I  will  abandon  the  contract."  Nay,  more,  tbat  no  such  specified  time  ?ras  necessary 
trhen  Mr.  Fechter  informed  him  that  the  piece  then  running  would  continue  to  be 
dayed  and  would  render  it  impossible  for  the  Defendant  to  appear  at  the  Lyceum. 
The  Defendant  then  enters  into  a  contract  to  appear  elsewhere,  and  I  am  of  opinion 
he  was  justified  in  so  doing.  The  letter  which  has  been  produced,  and  which  is 
admitted  to  be  Mr.  Montgomery's  handwriting,  does  not  vary  the  case  in  any 
way.  That  was  written  at  a  time  when  he  considered  the  contract  to  be  binding, 
bat  finding  tbat  state  of  things  was  to  go  on  for  a  longer  period,  in  fact  for  an 
indefinite  period,  he  says,  "  I  will  put  an  end  to  the  contract ;  I  decline  to  be  longer 
boand  by  it."  I  am  of  opinion  that  be  bad  a  right  to  do  so,  and  that,  under  these 
eiicumstances,  this  is  not  a  case  in  which  this  Court  can  interfere  by  interlocutory 
injunction  to  prevent  faim  from  performing  at  a  different  theatre. 

I  shall  make  no  order  upon  this  motion,  and  I  shall  make  the  costs  costs  in  the 
esose.    If  the  Plaintiff  can  make  a  better  case  at  the  hearing  he  may  do  sa 

[31]    Inoilby  v.  Shafto.    June  22,  23, 1863. 

[S.  C.  32  L.  J.  Ch.  807 ;  8  L.  T.  785  ;  9  Jur.  (N.  S.)  1141. 
See  Bidder  v.  Bridges,  1885,  29  Ch.  D.  38.] 

Upon  a  bill  of  discovery  in  aid  of  an  action  at  law  the  Plaintiff  is  only  entitled  to  a 
diacoveiy  of  such  matters  as  make  out  his  own  title,  and  cannot  compel  a  discovery 
of  the  particulars  of  his  adversary's  title  and  how  he  makes  it  out. 
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A.  brought  an  ejectmeDt  against  B.,  whereupon  B.  filed  a  bill  of  diacoreiy  against  A. 
seeking  to  discover  under  what  title  he  claimed  at  law  and  how  he  made  it  oat. 
Held,  that  the  Defendant  was  not  bound  to  give  this  discovery. 

This  casd  came  before  the  Ck>urt  upon  exceptions  tor  insufBdencf  to  the  answer 
of  the  Defendant  to  a  bill  of  discovery. 

The  bill  was  for  discovery  merely,  in  aid  of  a  defence  of  actions  of  ejectmoit 
brought  by  the  Defendant  Shafto  against  the  Plaintiff  Ingilby. 

The  bill  stated  that  the  Plaintiff  was  tenant  for  life  in  possession  of  copyhold 
lands  in  Yorkshire.  It  then  proceeded  to  state  how  his  title  was  derived,  which  was 
shortly  as  follows  : — 

Sir  John  Ingilby  the  testator,  who  died  in  1772,  devised  them  to  Sir  John 
Ingilby  for  life,  with  remainder  to  his  son  Sir  William  in  tail,  with  remainders  over. 
Sir  John  Ingilby  was  admitted,  and  he  and  his  son,  in  1804,  surrendered  them  to 
the  use  of  Sir  John  for  life,  with  remainder  to  such  uses  as  Sir  William  should 
appoint,  &c.,  and  they  were  admitted. 

Sir  John  IngUby  died  in  1815,  and  thereupon  Sir  William  entered ;  he  died  in 
1854,  having  devised  them  to  the  Plaintiff  for  life.  The  Plaintiff  was  thereupon 
admitted  and  was  in  undisturbed  possession. 

The  bill  stated  that  the  Defendant,  in  February  1863,  issued  ten  writs  ot 
ejectment  in  respect  of  portions  of  the  copyhold,  and  it  set  out  the  vague  particulars 
of  the  lands  comprised  therein. 

[32]  The  bill  proceeded  as  follows : — 

11.  The  said  writs  of  ejectment  comprise,  in  the  whole,  847  acres  only,  but  the 
claim  which  the  Defendant  sets  up  extends  to  property  of  much  greater  extent  and 
value. 

12.  The  Defendant  has  refused  to  disclose  to  the  Plaintiff  the  character  in  which 
he  sues,  or  to  furnish  to  the  Plaintiff  the  grounds  or  particulars  of  his  said  claim,  or 
the  facts,  circumstances  or  grounds,  on  or  by  reason  of  which,  he  pretends  that  the 
Plaintiff  is  not  such  tenant  for  life  in  possession  as  aforesaid,  and  the  proceedings  in 
ejectment  do  not  in  any  way  disclose  the  character  in  which  the  Defendant  sues,  or 
the  nature  of  the  case  which  is  intended  to  be  set  up,  or  on  what  facts,  circumstances 
or  grounds  the  Plaintiff's  title  is  disputed.  But  the  Defendant  some  time  since 
applied  to  the  steward  of  the  manor  to  admit  him  as  tenant  to  the  copyhold  lands, 
which  the  steward  has  refused  to  do,  and,  on  the  occasion  of  the  application,  the 
Defendant  produced  to  the  steward  a  pretended  pedigree,  and  also  a  draft  of  a 
proposed  admittance,  from  which  it  appears  that  the  Defendant  then  claimed,  in 
some  way  which  is  not  clearly  disclosed  and  which  the  Plaintiff  cannot  understand, 
to  be  entitled  to  admittance  as  the  customary  heir  at  law  of  Sir  John  Ingilby  the 
testator,  who  died  in  the  year  1772. 

13.  The  said  pretended  pedigree  was  as  follows : — [setting  it  out]. 

14.  The  said  pedigree  is  incorrect  in  many  particulars,  both  by  reason  of  incorrect 
statements  of  datie  and  other  incorrect  statements  contained  therein,  and  by  reason 
of  the  omission  of  many  members  of  the  family  whose  names  ought  to  have  been 
comprised  therein  ;  [33]  and,  among  other  errors,  by  the  omission  of  the  names  oi 
Charles  Ingilby  and  Columbus  Ingilby  named  in  the  will  of  Sir  John  Ingilby  the 
testator,  who  died  in  the  year  1772,  and  by  the  omission  of  the  issue  of  Charles 
Ingilby  and  Columbus  Ingilby,  all  of  whom  were  prior  to  the  Defendant  and  the 
persons  through  whom  he  claims,  in  the  line  of  descent  from  Sir  John  Ingilby  the 
testator,  and  by  reason  of  other  omissions  and  errors  which  the  Defendant  has  the 
means  of  supplying  and  correcting  respectively. 

15.  Several  of  the  persons  through  whom  the  Defendant  purports  to  trace  his 
descent  made  dispositions  by  surrender,  will,  or  otherwise,  of  their  copyhold  estates, 
and  dispositions  of  all  their  real  estate  sufficient  to  pass  copyholds,  or  some  other 
dispositions  which  would  have  passed  any  interest  in  the  said  copyhold  estates  which 
might  have  been  vested  in  such  persons  respectively. 

16.  The  Defendant  has  in  bis  possession  or  power,  and  within  his  knowledge, 
respectively,  a  large  quantity  of  documentary  and  other  particulars  and  materials, 
which,  if  produced,  would  shew  that  the  said  copyhold  estates  have  not  descended  on 
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tbe  Defendant  or  on  anj  other  penon  being  the  customary  heir  of  Sir  John  Ingilby 
the  testator,  who  died  in  1772,  and  would  also  supply  the  means  of  correcting  the 
pretended  pedigree,  and  shew  that  the  Defendant  is  not  such  customary  heir,  and 
would  otherwise  establish  the  PlaintifiTs  title ;  and  if  the  Defendant  would  make 
discovery  of  the  matters  within  his  knowledge,  as  aforesaid,  and  of  the  documentary 
materiak  and  particulars  in  his  possession  or  power,  as  aforesaid,  the  same  would 
furnish  a  complete  defence  to  the  several  actions  of  ejectment,  by  esta-[34]-bli8hing 
the  Plaintiff's  title  to  the  said  lands  and  negativing  that  of  the  Defendant 

17.  The  Plaintiff'  cannot  safely  proceed  m  his  defence  to  the  actions  of  ejectment, 
re8|iectively,  without  obtaining  a  discovery  from  the  Defendant  of  the  character  in 
which  he  sues,  and  of  the  nature  of  the  claim  which  he  sets  up^  and  of  the  several 
particulars  aforesaid,  and  of  all  other  particulars  relating  to  the  title  or  alleged  title 
to  the  lands. 

Upon  these  statements,  the  Plaintiff  strictly  interrogated  the  Defendant,  but  as 
to  their  form,  it  will  be  sufficient  to  refer  to  the  exceptions,  which  will  be  stated 
presently. 

The  Defendant  put  in  a  short  answer,  which  commenced  thus : — "  I  am  advised 
that  the  Plaintiff  is  not  entitled  to  the  greater  part  of  the  discovery  sought  by  his  bill 
in  this  cause,  and  I  have  therefore  omitted  and  decline  to  answer  several  of  the 
interrogatories  and  parts  of  interrogatories  to  the  bill.  I  claim  and  allege  to  be 
myself  entitled  to  the  lands  comprised  in  the  writs  of  ejectment  in  the  bill  mentioned, 
and  I  allege  that  the  Plaintiff  has  no  title  thereto,  and  I  deny  his  title  thereto." 

The  answer  then  proceeded  to  this  effect : — He  did  not  know  whether  the  Plaintiff 
was  tenant  for  life  ;  he  admitted  the  seisin  of  Sir  John  Ingilby,  and  believed  he  made 
the  will  stated  in  the  bill,  but  could  not  say  whether  he  had  surrendered  the  copyholds 
to  the  use  of  the  will.  He  believed  that  he  died  in  1772  or  1773,  but  that  the  first 
devisee  was  illegitiniate.  He  submitted  whether  the  surrender  and  admittance  of 
1804  barred  the  entail.  He  believed  that  Sir  John  and  Sir  William  [36]  died  at  the 
times  stated,  but  did  not  know  whether  he  made  the  will  stated.  He  admitted  the 
actions  of  ejectment  brought  by  him. 

As  to  documents,  he  said  as  follows : — 

I  have,  in  the  schedule  hereto,  "set  forth  a  list  of  certain  documents  in  my 
possession  or  power  relating  to  the  matters  in  the  said  bill  mentioned.  I  do  not 
admit  that  all  such  particulars  establish  or  tend  to  establish  the  Plaintiff's  title 
affirmatively,  but  in  order  to  avoid  any  question  on  that  ground,  I  am  willing  to 
produce  all  the  documents  specified  in  the  first  part  of  the  said  schedule." 

He  then  claimed  privilege  for  the  documents  in  the  second  part  of  the  schedule, 
u  professional  communications,  and  proceeded  thus  : — 

"  And  save  as  in  the  said  schpdule  appears,  I  deny  that  I  have  or  ever  had  in  my 
possession  or  power,"  any  documents,  ^,  "  which,  if  produced,  would  establish  the 
Plaintiff's  title,  or  tend  to  establish  the  Plaintiff's  title,  affirmatively  to  any  of  tbe 
copyhold  lands,"  &c.,  "  or  which  would,  by  establishing  or  tending  to  establish  the 
Plaintiff's  title  affirmatively  to  any  of  such  lands  or  hereditaments,  furnish  a  complete 
or  any  defence  to  the  said  actions  of  ejectment  respectively." 

The  Plaintiff  took  twenty-four  exceptions  to  this  answer,  on  the  ground  that  the 
Defendant  had  not  answered  the  following  interrogations,  viz. : — 

Tbe  6th,  which  asked  whether  the  surrender  of  1804  had  not  been  made,  "  and 
whetJier  Defendant  impeached  the  same,  and  if  so,  in  what  respects  and  on  what 
grouiuls." 

[3S]  The  7th,  which  was  as  follows : — 

"  Does  the  Defendant  claim  the  said  lands  under  any  and  what  limitations  of  the 
will  of  the  said  Sir  John  Ingilby  the  testator,  or  as  customary  heir  of  the  said  testator, 
or  in  what  character  does  the  Defendant  claim  the  same?  Does  the  Defendant  claim 
the  said  lands  under  the  said  John  Wright,  afterwards  Sir  John  Ingilby,"  &c.,  and 
other  persons  specified  t 

The  8th,  which  was,  "Does  the  Defendant  deny  that  the  surrender  of  the  12th  of 
September  1804  effectually  barred  the  estate  tail  of  the  said  Sir  John  Ingilby?"  &c. 

Part  of  the  16th  was  as  follows : — 

"  Does  not  the  Defendant  pretend  or  allege  that  the  Plaintiff  is  not  such  tenant 
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for  life  in  posaession,  as  aforesaid,  or  in  what  respects,  add  on  vhat  gtounds,  and  by 
reason  of  what  facts  and  oircumstances,  does  the  Defendant  impeach  the  PlaiDtiflrs 
title,  and  what  is  the  character  in  which  the  Defendant  claims  tne  said  lands  and  in 
which  he  saes^  and  what  are  the  particulars,  facts,  circumstances  and  grounds  on  which 
he  pretends  that  the  Plaintiff  is  not  such  tenant  for  lif^  as  in  the  bill  stated,  or  on 
which  he  the  Defendant  pretends  that  he  is  entitled  to  the  said  lands?" 

The  2Tst  asked  whether  the  pretended  pedigree  was  not  incorredt  and  contained 
omissions,  and  it  went  into  particulars  and  details  respecting  it,  and  concluded  thas : — 

"  Set  forth  all  the  materials  and  particulars,  in  the  knowledge,  possession  or  power 
of  the  Defendant,  relating  to  the  pedigree  of  the  said  family,  and,  in  particular,  by 
what  links  the  Defendant  traces  his  descent,  and  the  particulars  of  the  births,  deaths 
and  marriages  on  which  the  said  alleged  descent  and  heirship  depend,  [371  and  the 
parishes  and  places  where  the  same  occurred,  and  whether  or  not  the  sevenii  persons 
through  whom  the  Defendant  traces  his  descent  died  intestate,  and  if  not,  what  wills 
they  respectively  made." 

The  23d  was  to  this  effect  :— 

"  Has  not  the  Defendant  or  had  he  not  once  within  his  knowledge,  and  whether 
not  in  his  possession  or  power,"  &o.,  documents  "  relating  to  the  mailers  in  the  said  hUl 
mentioned,  and  whether  or  not  particulars,  by  which,  if  produced,  it  would  appear  that 
the  said  copyhold  estates  have  not  descended  on  the  Defendant,"  or  on  any  person 
through  whom  he  claims,  or  on  the  customary  heir  of  Sir  John  Ingilby,  who  died  in 
1772,  "and  whether  or  not  particulars  which  would  supply  the  means  of  correcting 
the  said  pretended  pedieree,  and  whether  or  not  particulars  which  would  shew  or  lead 
to  shew  that  the  Defendant  is  not  such  ouatomaiy  heir  as  alleged,  and  whether  or  not 
particulars  which  would  establish  or  tend  to  establish  the  Plaintiffs  title,  and  whether 
or  not  particulars  relating  to  the  pedigree  of  the  said  family,  and  to  the  dispositions 
of  Gopynold,  and  whether  or  not  of  real  estate,  by  the  memoers  thereof,  or  some  and 
which  of  them,  and  whether  or  not  particulars  which  would  furnish  a  complete  or 
some  and  what  defence  to  the  said  actions  of  ejectment  respectively,  and  whether  or 
not  particulars  relating  to  the  title  to  the  said  lands  comprised  in  the  said  actions,  and 
whether  or  not  particulars  relating,  in  some  way,  to  the  matters  in  the  biU  mentioned, 
or  some  one  of  such  particulars  as  before  mentioned." 

The  exceptions  now  came  on  for  argument. 

Mr.  6.  W.  Hemming  (in  the  absence  of  Mr.  Selwyn),  in  support  of  the  exceptions. 
He  cited  Mitford  on  [38]  Pleading  (p.  9  (4th  edit.) ) ;  The  Attorney-General  v.  The  Cotjmv- 
turn  of  London  (2  Mac.  &  G.  247,  and  2  Hall  &  Twells,  1)  |  FUtcroft  v.  Fletcher  (11  Exch. 
Eep.  643) ;  Loumde$  v.  JMvies  (6  Sim.  468) ;  Bellwood  v.  WethereU  (1  You.  &  C.  (Exch.) 
211) ;  Metealf  v.  Eervey  (1  Ves.  sen.  248) ;  Clegg  v.  Edmomon  (22  Beav.  125) ;  SmiOi  v. 
The  Duke  of  Beaufort  (I  Hare,  507,  and  1  Phil.  209);  17  &  18  Vict,  c  126,  s.  51 ;  and 
see  Wigram  on  Discovery  (pp.  285,  286  (2d  edit.) ). 

Mr.  Jessel,  for  the  Defendant,  was  stopped  by  the  C!ourt 

Thb  Master  of  the  Eolls  [Sir  John  Romilly].  I  will  look  into  this  case, 
but  my  present  impression  is,  on  the  whole,  unfavourable  to  you. 

In  the  first  place,  I  apprehend  the  case  is  wholly  independent  of  the  Common  Law 
Procedure  Act.  If  you  were  entitled  to  this  discovery  before  that  Act,  you  are 
undoubtedly  entitled  to  it  now.  I  apprehend  that  if  a  Plaintiff  in  equity  filed  a 
simple  bill  of  discovery  in  aid  of  or  as  a  defence  to  an  action  at  law,  he  is  not 
justified  in  coming  here  for  the  purpose  merely  of  getting  the  Defendant  to  admit 
documents,  to  save  himself  the  trouble  of  proving  them.  That  is  to  be  done  simply 
by  calling  upon  his  opponent  to  admit  them  at  common  law,  and  if  he  do  not,  he 
has  to  pay  the  costs  of  proving  them,  whatever  those  costs  may  be.  But  all  that  a 
party  to  an  action  at  law  is  entitled  to  come  for  here  is  discovery  of  any  matters 
which  will  aid  him  in  his  action  at  law.  In  that  respect  undoubtedly  the  Plaintiff  at 
law  is  entitled  to  call  upon  the  Defendant  in  equity  to  say  whether  he  has  not  in  his 
possession  certain  docu-[39]-ments,  or  the  knowledge  of  certain  facts,  which  would 
enable  him  to  establish  his  case  at  law.  So  a  Defendant  at  law  is  entitled  to  come 
into  equity  in  the  same  manner,  to  establish  his  defence  at  law.  But  I  apprehend 
that  no  party  to  an  action  at  law  is  entitled  to  call  upon  his  opponent  to  say  how  he 
intends  to  frame  his  case,  or  how  he  intends  to  argue  it,  upon  the  facts  which  are 
known  to  all.    I  do  not  find,  in  this  bill,  a  statement  that  the  Defendant  is  in  posses- 
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sion  of  any  documents,  or  bas  a  knowledge  of  any  facts  which  would  establish  the 
Plaintiff's  defence  to  the  actions  of  ejectment.  [Mr.  Hemming.  I  called  your  Honor's 
attention  to  the  general  allegation  on  that  point  cootained  in  the  bill.]  If  there  be 
such,  the  Plaintiff  is  entitled  to  have  a  discovery  of  them,  provided  they  do  not 
amount  to  this,  which  the  Plaintiff  is  not  entitled  to  ask,  viz.,  to  require  the  Defendant 
to  state  how  he  puts  his  case. 

I  suggested,  during  the  argument,  the  case  of  an  overdue  bill  of  exchange,  where 
all  the  equitable  defences  are  open  to  the  Defendant  at  law.  I  apprehend  that  the 
Plaintiff  at  law  is  not  entitled  to  come  into  this  Court  upon  a  bill  of  discovery,  and 
say,  "  You  have  pleaded  that  there  was  a  want  of  consideration,  that  the  consideration 
was  a  bad  one,  that  the  bill  was  obtained  by  fraud,  and  various  other  things  of  that 
sort :  which  of  those  do  you  intend  to  rely  upon  ?  By  whom  and  in  what  way  was 
it  obtained  by  fraud  1  Was  it  obtained  by  John  Smith  in  such  a  place  or  in  such  a 
manner?  And  in  what  way  do  you  intend  to  make  out  your  case?"  No  person  is 
entitled  to  come  in  that  way,  nor  is  there  to  be  found  in  the  reported  decisions  any 
practice  or  procedure  of  this  Court  of  that  description. 

Here  is  a  gentleman  who  has  been  in  possession  of  [40]  land  for  some  years,  and 
ejectments  are  brought  against  him,  whereupon  he  files  a  bill  of  discovery,  stating  a 
number  of  documents  which  tend  to  establish  his  title,  and  asks  the  Defendant,  "Do 
you  intend  to  contest  them,  and  if  you  do,  in  what  form  t  You  formerly  alleged  that 
you  claimed  this  property  under  a  particular  pedigree,  do  you  intend  to  claim  under 
it  now,  and  are  not  some  of  the  allegations  you  make  false  1 "  How  that  assists  the 
Plaintiff  or  comes  within  the  rule,  that  this  Court  gives  discovery  in  aid  of  a  defence 
to  an  action  at  law,  I  am  at  a  loss  to  see.- 

There  is  a  distinction  between  a  bill  of  discovery  merely  and  a  bill  seeking  relief. 
Discovery  is  sought  in  both  cases ;  in  the  latter  case  it  seeks  discovery  with  reference 
to  the  case  stated  and  the  relief  prayed  by  the  bill,  and  then  the  Plaintiff  may,  within 
certain  limits,  call  upon  the  Defendant  to  state  how  and  on  what  ground  he  can 
oppose  the  relief  asked,  because  in  such  a  suit  the  Plaintiff  may  disprove  the  whole 
d  it.  But  where  the  discovery  is  asked  in  aid  of  an  action  at  law,  then  all  that  you 
can  ask  is  for  the  discovery  of  facts  and  documents  in  the  Defendant's  possession,  the 
knowledge  of  which  will  assist  you  in  proving  your  own  title  in  the  action. 

It  is  here  proper  to  make  an  observation  with  respect  to  the  eeneral  statement  as 
to  documents.  A  bill  praying  relief  only  states  the  matters  relating  to  that  relief, 
and  asks  the  Defendtuit  whether  he  bas  not  documents  in  his  possession  relating  to 
such  matters,  and  he  is  bound  to  answer  that.  Where  you  file  a  bill  of  discovery  in 
aid  of  an  action  at  law,  all  that  you  can  ask  the  Defendant  is,  whether  he  has  any 
document  in  his  possession  which  relates  to  the  action,  or  any  fact  within  his 
knowledge  which  establishes  the  case  of  the  [41]  Plaintiff  in  equity.  You  may 
also  require  him  to  answer  as  to  any  specified  fact  which  is  alleged  in  the  bill  and 
which  relates  to  the  action,  but  you  cannot  require  him  to  give  a  discovery  as  to 
all  the  matters  you  may  think  proper  to  state  in  the  bill,  which  do  not  relate  to  the 
action.  I  do  not  remember  to  nave  seen  any  such  bill,  but  if  admissible,  it  might  be 
filed  by  the  Plaintiff  as  well  as  by  the  Defendant  in  ejectment.  I  think  the  diela 
cited  bave  reference  to  another  subject-matter,  and  not  to  a  bill  of  discovery  in  aid  of 
a  defence  to  an  action  at  law.  I  think  that  the  object  of  the  insertion  of  the  passages 
cited  from  the  Common  Law  Procedure  Act  was  because  no  proceeding  of  this  sort 
eoald  before  that  Act  be  sustained  either  at  law  or  in  equity.  But  if  the  case  of 
FUtaroft  v.  Fletcher  (11  Exch.  Rep.  543)  be  law,  it  seems  to  establish  that  you  are 
entitled  at  law  to  call  upon  a  Plaintiff  to  set  forth  in  what  manner  and  on  what  ground 
he  intends  to  support  his  claim.  If  so,  your  remedy  is  at  law,  and  it  would  be  unde- 
liraUe  that  this  Court  should  give  relief  in  the  way  now  asked.  I  will  carefully  look 
into  the  authorities  and  will  mention  the  ease  to-morrow.  Let  it  be  in  the  paper 
to-morrow  morning  as  part  heard. 

June  23.  THE  Mastbr  of  the  Bolls  [Sir  John  Komilly].  The  consideration 
I  have  given  to  this  case  since  yesterday  has  confirmed  me  in  the  view  I  then  ex- 
pressed. I  am  satisfied  that  the  province  of  discoveir  in  equity  is  not  to  compel  a 
Defendant  to  set  out  in  what  manner  he  means  to  make  out  his  case,  or  to  deal  with 
a  certain  set  of  materials,  or  whether  he  intends  to  dispute  one  proposition  or 
another. 
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What  the  Plaintiff  is  entitled  to,  as  I  expressed  7e8ter-[421^7  at  the  end  of  the 
Plaintiff's  areument,  is  this : — he  is  entitled  to  the  discovery  of  ererythbg  in  the 
possession  of  the  other  party,  either  of  facts,  deeds,  papers  or  documents,  which  will 
help  him  in  making  out  his  case  at  law ;  it  is  confined  to  that  and  he  cannot  go  beyond 
that.  No  doubt  in  oases  praying  relief  you  may  do  this : — ^yon  may  ask  what  defence 
do  you  make  to  my  case,  and  on  what  ground.  But  that  is  because  the  Court  requires 
the  case  of  each  party  to  the  suit  to  m  pleaded,  in  order  that  neither  ma^  be  taken 
by  surprise.  The  result  is,  that  having  gone  through  the  interrogatories  and  the 
exceptions  fully,  and  the  passages  which  were  referred  to,  I  think  that  the  Defendant 
has  siven  the  Plaintiff  all  the  discovery  which  he  is  entitled  to. 

R  was  said  that  the  Defendant  had  not  answered  whether  he  had  any  documents 
in  his  possession  relating  to  the  matters  in  the  bill  mentioned ;  but  he  has  stated  that 
he  has  no  papers  at  all,  other  than  those  he  has  set  forth,  which  assist  the  Plaintiffs 
case.  I  think  that  this  is  sufficient,  and  that  with  respect  to  the  rest  that  he  is  not 
entitled  to  any  further  or  other  discovery. 

I  may  add  that  I  have  looked  very  carefully  into  Sir  James  Wigram's  book,  and 
I  concur  in  the  observations  that  he  has  made  upon  the  subject,  which  are  to  be  found 
at  page  286  and  the  following  pages.  I  think  that  what  he  there  says  is  not  over- 
ruled or  contested  by  Lord  Cottenham  in  the  case  of  The  Attomey-Otiural  v.  Thi 
Corporation  of  London  (2  Mac.  &  G.  247).  He  has  laid  down  the  principle  there  with 
great  ability  and  acuteness,  and  I  think  that  that  principle  governs  this  case. 

[43]    Dbakefobd  v.  Draxeford.    Jwm  23,  26,  1863. 

[S.  C.  9  L.  T.  10 ;  11  W.  K.  977.  Distinguished,  Emoard  v.  CMns,  1868,  L.  R.  5  Eq. 
351.  See  In  re  Feather  stone's  Trusts,  1882,  22  Cb.  D.  119;  Kingsbury  v.  WaUer 
[1901],  A.  C.  194.] 

Construction  of  a  bequest  to  the  survivors  of  a  class  after  the  death  of  two  successive 

tenants  for  life. 
A  testator  bequeathed  his  funded  property  to  his  widow  for  life,  and  afterwards  to 

his  brother  for  life,  and  then  to  be  equally  divided  amongst  his  brother's  "  8u^ 

viving  legitimate  children  and  my  niece  R.  W. : "  Held,  that  the  survivorship 

had  reference  to  the  death  of  the  brother  only. 
Bequest  to  a  brother  for  life,  and  at  his  death  "  to  be  equally  divided  amongst  his 

surviving  children  and  my  niece  R.  W. : "  Held,  that  this  was  not  a  gift  to  a  class ; 

and,  R.  W.  having  died  in  the  life  of  the  testator,  that  R.  W.'s  share  lapsed. 

Lieutenant  Colonel  William  Lewis,  by  his  will,  dated  the  4th  September  1816, 
gave  and  bequeathed  as  follows : — 

"  In  case  my  dearest  wife,  Rosamond  Lewis,  should  survive  me,  I  give,  with  the 
following  deduction,  to  her  sole  use  and  dispoaal,  during  her  natural  life,  the  half- 
yearly  interest  arising  on  my  property  funded  in  the  Bengal  six  per  cent,  loans,  the 
principal  of  which  amounts  to  sicca  rupees  202,500  (two  hundred  and  two  thousand 
five  hundred) :  I  also  leave  absolutely  to  my  wife  all  my  unfunded  property,  in  cash, 
bills,  jewels,  plate,  furniture,  &c.,  &c.,  &o.  The  deduction  above  alluded  to  is,  of 
J&300  (three  hundred  pounds)  sterling  a  year,  to  be  paid,  by  half-yearly  instalments, 
to  my  brother  Henry  Lewis,  or  in  case  of  his  decease  to  iny  nephew  Henry  Lewis, 
the  son  of  the  former.  At  the  death  of  my  wife  Rosamond,  I  direct  that  annuities  of 
£100  (one  hundred  pounds)  sterling  a  year  each  shall  be  purchased  (should  they  be 
surviving)  out  of  the  principal  of  my  property,  for  the  separate  lives  of  my  sisters-in- 
law  Barbara  Willows  and  Jane  Willows,  and  for  that  of  my  niece  and  goddaughter 
Rosamond  Willows.  After  the  above  shall  have  been  effected,  I  bequeath  the  half- 
yearly  interest  arising  on  my  funded  property  to  my  brother  Henry  Lewis  for  his 
natural  life,  at  whose  death  the  principal  is  to  be  equally  divided  amongst  his 
surviving  legitimate  children  and  my  niece  and  goddaughter  Rosamond  Willows." 

The  widow,  who  was  the  administratrix,  having  du^  [44]  administered  the  othw 
assets,  converted  the  sicca  rupees  into  £27,732  consols. 

The  testator  died  in  1817.    His  niece  Rosamond  Willows  died  in  his  lifetime 
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Henrv  Lewis,  the  testator's  brother,  died  in  1828,  and  the  testator's  widow  died  in 
1861. 

The  testator's  brother,  Henry  Lewis,  had  five  children,  one  of  whom  died  in  his 
lifetime  (1819),  two  afterwards  died  in  the  life  of  the  widow,  and  two  were  still 
liTine. 

"Die  first  question  was,  which  of  the  brother's  children  took  vested  interests  under 
the  bequest  of  the  funded  property  "amongst  his  surviving  legitimate  children  1" 

Mr.  Selwyn  and  Mr.  netherington,  for  the  trustees  of  the  settlement  and  for  one 
of  the  surviving  children  of  Henry  Lewis.  "  Surviving  children  "  must  mean  those 
who  were  living  at  the  period  of  dutribution,  which  was  at  the  death  of  the  survivor 
of  the  widow  and  brother.  The  testator  perhaps  contemplated  that  the  brother 
would  survive  his  widow;  but  the  class  must  be  ascertained  at  the  period  of 
"division,"  which  must  await  the  death  of  the  widow ;  for  otherwise,  if  she  survived 
the  brother,  her  interest  would  cease  for  the  purpose  of  division.  Again,  the 
"  principal "  is  to  be  divided,  but  that  could  not  be  ascertained  until  after  the  death 
of  the  widow,  at  which  time  the  three  annuities  had  to  be  provided  for.  They  cited 
DanieU  v.  DanieU  (6  Yes.  296) ;  Stevenson  v.  OuUan  (18  Beav.  590). 

Mr.  Chitty,  for  a  surviving  child  and  her  husband  [46]  and  children,  relied  on  the 
direction  to  "divide,"  and  cited  Orijipg  v.  ^ofeotf  (4  Madd.  11);  Taylor  v.  Beverley 
(1  ColL  108). 

Mr.  Langley,  in  the  same  interest. 

Mr.  Baggallay  and  Mr.  Lake,  for  the  other  surviving  child  and  family,  cited 
SptareU  v.  ^tareU  (11  Hare,  54). 

Mr.  Cole,  Mr.  Morris,  Mr.  Busk,  Mr.  Hobhouse,  Mr.  Whitehead  and  Mr.  Osborne, 
amMl,  were  not  called  on  upon  this  point 

Thb  Mastkb  of  thb  Kolls  [Sir  John  Bomilly].  I  think  the  words  are  plainly 
expressed.  The  general  rule  certainly  is  that  the  class  of  legatees  is  to  be  settled  at 
the  time  when  the  fund  is  to  be  divided ;  but  this  is  clear,  that  a  testator  may  require 
the  class  to  be  ascertained,  not  at  the  period  of  distribution  but  at  an  earlier  period. 
I  find  no  means  of  adopting  the  argument  I  have  heard,  except  by  altering  the  words 
of  the  will.  The  interest  of  the  funded  property  is  bequeated  to  his  widow  for  her 
life,  then  to  his  brother  for  life,  "  at  whose  death  the  principal  is  to  be  equally  divided 
amongst  his  surviving  legitimate  children  and  my  niece."  It  is  perfectly  plain  that 
at  his  brother's  death  the  fund  was  to  be  divided  amongst  his  surviving  children.  That 
does  not  revoke  or  interfere  with  the  gift  to  the  widow  for  life,  but  it  means  that  the 
shares  shall  be  ascertained  at  that  period.  What  is  the  meaning  of  "  his  surviving 
diildren  ? "  Plainly  the  children  who  survive  him.  This  is  the  only  gift  to  them, 
and  it  means  that  the  funded  property  is  to  be  divided  and  become  vested  interests 
at  that  period,  though  if  any  were  infants,  their  shares  could  [46]  not  be  paid  to 
them.  It  means  that  the  interests  were  to  be  vested  at  the  deatli  of  the  father,  but 
to  be  paid  at  the  proper  time,  viz.,  on  the  death  of  the  widow. 

I  strongly  approve  of  the  principle  of  the  case  of  Orippt  v.  Woleott,  it  is  now 
settled  law  and  has  never  been  overruled.  It  is  this :  that,  in  cases  of  survivorship, 
the  class  is  to  be  ascertained  at  the  period  of  distribution,  if  no  other  time  is 
expressed  by  the  testator ;  but  here  I  am  of  opinion  that  the  testator  has  expressed 
another  penod. 

The  next  question  related  to  the  share  intended  for  the  testator's  niece  Bosamond 
Willows,  who  died  in  the  testator's  lifetime.  It  was  insisted,  on  the  one  hand,  that 
mider  the  words  "to  be  equally  divided  amone«t  his  [the  brother's]  surviving 
legitimate  children  and  my  niece  and  goddaughter  Kosamond  Willows,"  her  share  had 
lapsed  by  her  death  in  the  testator's  lifetime.  But  it  was  contended,  on  the  other 
hand,  that  the  gift  was  to  a  class,  and  that  the  whole  vested  in  those  members  of  the 
class  who  were  ultimately  found  to  be  objects  of  the  gift,  viz.,  the  children  of  the 
brother  who  survived  him. 

Mr.  Selwyn  and  Mr.  Hetherington,  for  the  PlaintifiTs,  argued  that  the  gift  was  to 
a  class  composed  of  the  surviving  children  and  the  niece ;  that  the  whole  survived, 
snd  that  there  was  no  lapse ;  Be  Stanhopt^s  Trusts  (27  Beav.  201). 

Mr.  CSiitty,  on  this  point,  cited  Porter  v.  Fox  (6  Sim.  485);  Clark  v.  PkUUps  (17 
Jar.  886),  to  shew  that  they  all  formed  one  class. 
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[47]  Mr.  Biuk,  for  Jane  Willows,  now  Mrs.  G«Dt,  an  annuitant,  asked  for  the  money 

requisite  to  purchase  her  annuity,  instead  of  the  annuity ;  Bayley  v.  Bishop  (9  Yea. 
11) ;  Pointer  t.  Oraufwrd  (3  Swans.  4S2) ;  Dcmion  t.  Hearn  (1  Buss.  &  My.  606) ; 
Ford  V.  BaOey  (17  Bear.  303);  Be  &rown^$  JFiU  (27  Bear.  324);  Stokes  v.  Cheek 
(28  Beav.  620). 

Mr.  Cole  and  Mr.  Morris,  for  the  next  of  kin,  also  argued  diat  there  was  a 
lapse,  and  that  there  was  an  intestacy  as  to  the  lapsed  share. 

Mr.  Hobhouse  and  Mr.  Whitehead,  for  the  executors  of  the  widow,  also  argued 
that  there  was  a  lapse,  that  Rosamond  did  not  take  as  one  of  a  dass,  but  as  a  named 
person,  and  that  her  share  lapsed  and  passed  to  the  widow  under  the  general  bequest 
of  "  all  my  unfunded  property  in  cash,"  &a,  -&c. ;  WthsUr  v.  Boddington  (26  Bear. 
128) ;  James  v.  Lord  Wynford  (1  Sm.  &  GiflF.  40) ;  Cambridge  v.  Rous  (8  Vea.  12). 

f  The  Master  of  the  Rolls.    I  am  dear  that  the  widow  is  not  entitled.] 

Mr.  Osborne  and  Mr.  Turner,  for  other  parties. 

Mr.  Selwyn,  in  reply.  It  is  not  essential  that  the  class  should  be  ascertained  at 
the  same  time.  Thus  where  there  is  a  gift  at  a  future  period  to  the  children  of  A., 
who  is  dead,  and  to  the  children  of  B.,  who  is  living,  the  children  of  A.  are  ascer* 
tained  and  take  vested  interests,  but  the  shares  of  the  children  of  B.  vest  as  they 
are  bom. 

[48]  Jvine  26.  The  Masteb  of  the  Rolls  [Sir  John  Romilly].  On  the  question 
whether  the  share  of  Rosamond  Willows  lapsed  to  the  next  of  Km,  I  am  of  opinion 
that  it  has.  This  is  clearly  established  by  the  cases  : — ^that  a  class  must  be  ascertained 
at  one  and  the  same  time.  I  do  not  mean  the  number  of  persona  constituting  the 
class,  for  though  vested  it  may  be  liable  to  be  increased  before  the  time  of  payment 
at  some  future  period.  As,  for  instance,  if  a  testator  give  property  to  A  for  life, 
with  remainder  to  the  children  of  B.  and  the  children  of  C,  and  0.  should  be  dead 
at  the  testator's  death,  the  number  of  C.'s  children  is  ascertained  at  that  time,  bat 
the  number  of  the  children  of  B.  cannot  be  ascertained  until  his  death  or  the  death 
of  the  tenant  for  life,  but  the  whole  of  the  property  vests  in  them  all  on  the  death  of 
the  testator,  liable  to  be  divested  pro  Undo  on  other  children  of  B.  coming  into  esse. 
I  have  no  doubt  that  if  there  be  a  gift  to  the  children  of  A,  and  to  my  niece 
Rosamond,  and  to  my  niece  Mary,  and  so  on,  that  may  be  a  class.  But  to  make  this 
one  class  it  must  be  to  this  effect : — "  I  leave  the  wh(4e  of  my  funded  property  to  my 
brother  for  his  life^  and  at  his  death  the  property  to  be  equally  divided  amongst  his 
children  and  my  niece  Rosamond  Willows,  or  such  of  them  as  shall  survive  the  tenant 
for  life."  In  all  these  cases  the  class  would  be  ascertained  at  a  particular  period,  and 
if  one  died  there  would  be  no  lapse.  But  here  Rosamond  Willows  is  to  take  her 
share  at  all  events ;  it  is  given  absolutely  to  her,  and  the  only  persons  to  be  ascer- 
tained are  the  children  of  the  brother,  and  they  are  to  be  ascertained  at  his  death ; 
for  I  have  decided  that  those  only  take  who  survived  him.  There  is,  in  this  sense,  a 
class,  viz.,  certain  surviving  children,  but  they  do  not  form  the  whole  of  the  class.  If 
Rosamond  had  survived  the  testator  she  [49]  would,  on  his  death,  have  taken  a  vested 
interest  in  a  share  liable  to  be  increased  or  diminished  by  the  deaths  or  births  of  the 
children  of  the  brother. 

I  am  of  opinion  that  the  share  to  which  she  would  have  been  entitled,  if  she  had 
survived  the  testator,  lapsed,  and  must  go  to  the  next  of  kin  of  the  testator. 

[49]    Ingram  v.  Morkgraft.    July  7,  8, 1863. 

A  B.  sold  a  piece  of  land  to  G.  D.  and  covenanted  for  quiet  enjoyment.  Afterwards 
A.  B.  raised  the  level,  by  three  inches,  of  a  brook  running  past  C.  D.'s  grounds 
through  his,  A  B.'s.,  propertv.  Held,  that  this  was  not  a  proper  subject  of  complaint 
for  the  interference  of  this  Court.    ' 

Where  one  grants  to  another  a  right-of-way,  the  latter  must  bear  the  expense  of 
making  it  available,  by  forming  the  road,  keeping  it  in  repair  and  erecting  the 
necessary  fences :  Semble. 

In  1861  the  Plaintiff  Mr.  Ingram  purchased  of  the  Defendant  a  portion  of  a  field 
ealled  Titsworth  Close,  together  with  a  new  right-of-way.    This  way  was  to  pass 
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along  the  north  and  eastern  sidea  for  twelve  feet  to  the  high  road,  upon  lands  of  the 
Defendant  The  property  was  conveyed,  and  the  Defendant  covenanted  for  quiet 
enjoyment  of  the  land  purchased  with  the  appurtenances  (in  the  usual  terms)  without 
any  interruption  of  the  Defendant  The  Plaintiff  erected  a  house  and  premises  on 
the  land  so  purchased. 

With  regard  to  the  right-of-way,  it  was  not  said  by  whom  and  at  whose  expense 
it  was  to  be  formed,  and  in  order  to  make  it  available,  it  was  necessary  to  break  down 
a  fence  which  divided  two  of  the  Defendant's  fields.  The  Plaintiff,  in  using  the  road, 
from  time  to  time  broke  down  the  fence,  which  the  Defendant  reinstated,  thus  causing 
an  obstruction  to  the  way.  This  was  one  subject  of  complaint  in  this  suit,  the 
Plaintiff  requiring  the  Defendant  to  keep  a  way,  of  twelve  feet  wide,  open  and 
accessible  for  his  use. 

Another  subject  of  complaint  was  this : — ^There  ran  [601  along  the  southern  part 
of  the  land  purchased  an  ancient  watercourse,  which  flowed  towards  and  along  the 
Defendant's  property.  The  Defendant  had,  on  several  occasions,  dammed  the  water 
up  on  his  premises,  but  this  obstruction  had  been  removed.  He  had  also  placed  a 
quantity  of  stone,  &&,  in  the  watercourse,  which  raised  the  level  of  the  water,  as  the 
Court  held,  to  the  extent  of  three  inches.  The  Plaintiff  complained  that  the  Defendant 
had  thus  obstructed  the  free  flowing  of  the  water. 

The  bill  prayed  an  injunction  to  restrain  the  Defendant  from  continuing  the 
obstruction  to  the  watercourse  and  the  right  of  road,  and  for  damages. 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  Nalder,  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Kay,  for  the  Defendant. 

July  7.  The  Master  of  the  Rolls  [Sir  John  Eomilly].  I  have  had  an  opportunity 
of  reading  the  evidence,  and  I  think  that  the  Plaintiff  has  not  made  out  a  case  for  the 
interference  of  this  Court.  I  cannot  find  that  he  has  sustained  any  damage  at  alL 
The  utmost  that  anyone  says  is,  that  the  water  is  dammed  up  and  rises  some  three 
inches  up  the  wall  of  the  ditch  to  the  damage  of  the  said  wall,  but  without  saying 
that  any  damage  has  been  sustained ;  I  do  not  find  that  it  has  made  it  either  moist 
or  damp. 

Mr.  Nalder  pressed  on  me  that  it  did  not  matter  whether  damage  was  done  or 
not,  for  that  if  a  person  [61]  covenant  to  do  an  act  he  must  be  compelled  to  do  it, 
irhether  the  consequence  of  the  act  is  wholly  immaterial ;  for  this  he  cited  Dickenson 
V.  The  Orand  Junckon  Canal  Company  (16  Beav.  260).  It  is  no  doubt  true,  that  if  a 
man  enter  into  a  covenant  to  do  a  particular  thing,  however  absurd,  the  covenantee  is 
entitled  to  have  the  covenant  performed ;  but  here  there  is  no  covenant  not  to  put 
stones  in  the  brook.  The  argument  is  founded  solely  on  the  covenant  for  quiet 
enjoyment,  and  it  is  said,  that  the  words  are  express,  that  he  shall  have  the  enjoy- 
ment of  the  premises.  But  he  has  the  full  enjoyment  of  the  premises :  if  neither  they 
nor  he  sustain  any  injury,  and  if  you  do  not  shew  any  damage,  you  have  no  right  to 
the  interposition  of  this  Court.  Here,  therefore,  there  is  no  covenant  not  to  do  this 
act,  and  the  damage  complained  of  is  of  a  description  which  is  not  susceptible  of 
appreciation. 

The  other  question  is  of  some  nicety.  A  man  grants  to  another  a  right-of-way 
from  a  path  to  the  public  road ;  but^  at  an  intermediate  place  there  was  a  fence,  and 
in  order  that  the  carts  may  pass,  it  is  necessary  to  knock  down  the  fence.  This  the 
Plaintiff  does,  and  then  the  Defendant  puts  it  up  again.  I  am  not  clear  that  the 
Defendant  is  not  entitled  to  do  so,  provided  he  does  not  so  do  it  aa  to  prevent  the 
Phuntiff  from  using  the  right-of-way.  The  question  hqwever  really  is,  who  shall  be 
at  the  expense  of  XI  for  a  gate,  and  this  I  do  not  think  a  fit  subject  for  a  Chancery 
suit 

My  impression  is,  that  where  a  right-of-way  is  granted,  it  is  for  the  dominant 
tenant  to  do  all  that  is  necessary  for  making  the  right-of-way  available.  If  I  grant  a 
man  a  right  to  lay  pipes  over  my  land,  it  f oUows  that  [61^  he  must  keep  them  water- 
tight, for  otherwise  the  escape  of  water  is  a  trespasa  The  same  rule  applies  to  a 
md,  as  the  grantee  cannot  go  to  the  side:  beyond  the  limits  of  the  road  when  it  is 
out  of  repair,  he  must  make  it  good.  What  is  the  difference  when  the  question 
relates  to  a  gate  which  is  necessary  1 
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My  opinion  is  given  with  diffidence,  benuse  the  question  was  not  fully  argued, 
but  I  think  that  it  is  the  duty  of  the  dominant  tenant  to  do  all  that  is  necessary  to 
make  the  road  available  for  himself,  and  to  protect  the  servient  tenement  from 
unnecessary  injury. 

I  intend  to  dismiss  the  bill,  with  liberty  to  the  Plaintiff  to  bring  any  action  he 
may  be  advised  in  respect  of  the  subject  comprised  within  the  bilL  The  costs  follow 
the  event,  and  the  bill  must  be  dismissed  with  coeta 

[62]    Adsetts  v.  Hrvis.    July  8,  1863. 
[S.  C.  9  L.  T.  110 ;  2  N.  R.  474 ;  9  Jur.  (N.  S.)  1063 ;  11  W.  R  1092.] 

A  mortgagor  executed  a  mortgage  deed  to  A.  B.,  the  solicitor  who  prepared  it.  On 
the  following  morning,  A.  B.  filled  in  the  date,  the  names  of  the  tenants  and  the 
date  of  the  proviso  for  redemption.  Held,  that  this  alteration  did  not  render  the 
deed  void. 

A.  B.,  through  a  solicitor,  borrowed  money  from  G.  D.  upon  a  deposit  of  title<leeds. 
The  solicitor  obtained  the  deeds  back  for  the  purpose,  as  he  stated,  of  preparing  & 
legal  mortgage.  Instead  of  this,  he  got  A.  B.  to  execute  a  legal  mortgage  to  himself, 
instead  of  to  C.  D.,  and  he  afterwaras  raised  money,  on  a  transfer  of  this  mortgage 
and  on  the  delivery  of  the  title-deeds,  from  a  creditor  without  notice.  Held,  tlut 
the  loss  must  fall  on  A.  B.,  and  that  he  was  liable  to  pay  both  mortgages. 

In  1858  the  Defendant  Mr.  Hives,  who  was  building  a  house  on  a  piece  of  hit 
freehold  land,  instructed  Shaw,  an  attorney,  to  procure  him  a  loan  by  means  of  a 
mortmge  of  the  property,  and  he  handed  over  to  him  his  title-deeds  for  that  purpose. 
The  Plaintiff  Adsetts  agreed  to  advance  £650  by  instalments,  and  having,  on  the 
29th  of  September  1858,  paid  the  first  instalment  of  j£150,  Shaw  handed  over  to  him 
the  title^eeds  of  the  [53]  proper^,  as  a  security  for  that  sum  and  further  advances. 
The  last  instalment  was  paid  in  February  1859,  and  all  the  moneys  passed  through 
the  hands  of  Shaw. 

On  the  Ist  of  April  1859  the  Plaintiff  received  from  Shaw  the  following  letter  :— 

"  April  Ist,  1859. — Dear  Sir, — Will  you  be  good  enough  to  send  me,  by  bearer, 
Mr.  Hives's  deeds,  so  that  I  may  at  once  prepare  the  proper  mortgage  deeds  to  you. 

"Jos.  Shaw." 

Upon  receiving  this  letter,  the  Plaintiff  took  the  deeds,  so  deposited  with  him  on 
behalf  of  Hives  as  a  security  for  the  sums  advanced  to  him  by  the  Plaintiff,  to  Shaw 
at  his  office,  and  handed  them  over  to  him,  and  Shaw  thereupon  gave  the  Plaintiff 
the  following  memorandum  : — 

"  Memorandum. — I  have  received  from  Mr.  Adsetts  a  bundle  of  deeds  belonging 
to  Mr.  Hives's  property  at  Ilkeston,  to  enable  me  to  prepare  mortgage  deeds,  and  I 
undertake  to  return  same  safe  to  Mr.  Adsetts.  "  Jos.  Shaw." 

"April  1st,  1859." 

Having  obtained  the  title^leeds,  Shaw  prepared  a  mortgage  of  the  property  for 
£850  from  Hives  to  himself,  instead  of  to  the  Plaintiff,  and  he  sent  the  engrossment 
over  by  his  clerk  to  Hives  for  execution,  with  the  following  letter :  — 

"  April  7th,  1859.— Dear  Sir,— My  clerk  will  hand  you  cheque  for  £235,  the 
balance  of  the  £850.  Please  sign  the  mortgage,  and  when  I  come  over  again  I  will 
give  up  to  you  the  promissory  notes  and  memorandums  you  have  signed  for  the 
various  advances.  I  have  prepared  the  mortgage  [641  in  my  own  name,  because 
Mr.  Adsetts  will  not  advance  more  than  £650,  and  I  shall,  if  possible,  pay  him  off. 

"Jos.  Shaw." 

This  mortgage  was  dated  the  7th  of  April  1859,  and  was  executed  by  Mr.  Hives 
in  the  presence  of  Mr.  Shaw's  clerk,  who  in  his  CTOss-examination  stated  as  follows  :— 

"  Jie  (Mr.  Hives)  signed  the  deed,  but  he  looked  through  the  deed  before  signing 
it^  and  I  read  it  over  to  him.    Hie  date  was  not  filled  in  when  he  signed  it,  but  it 
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wu  filled  in  by  Mr.  Shaw  on  the  following  morning  in  my  presence.  The  names  of 
the  tenants  were  not  filled  in  when  it  was  signed,  because  Mr.  Shaw  had  not  then 
got  them.  I  got  their  names,  and  they  were  inserted  by  Mr.  Shaw,  in  my  presence, 
on  the  following  morning ;  Mr.  Hives  gave  me  the  names  of  the  tenants.  The  date 
in  the  proviso  for  redemption  was  also  inserted  on  the  following  morning  by 
Mr.  Shaw."    In  the  above  transactions  Shaw  was  the  only  solicitor  employed. 

Shaw  afterwards,  in  1860,  borrowed  £750  from  the  British  Equitaole  Investment 
Society  upon  a  conveyance  of  the  property  and  a  transfer  of  the  mortgage,  and  he, 
at  the  same  time,  delivered  over  to  the  company  the  title-deeds  of  Uie  property. 
The  money  so  raised  he  applied  to  his  own  use. 

Shaw  concealed  these  matters  from  the  Plaintiff,  and  to  quiet  him  delivered  over 
a  forged  mortgage  and  some  forged  title-deeds;  but  the  fraud  being  discovered 
Shaw  was  prosecuted  and  sentenced  to  penal  servitude. 

This  was  a  foreclosure  suit  instituted  by  Adsetts  against  Hives  and  the  Invest- 
ment Company  and  their  trus-[66]-tee8.  The  company  claimed  as  purchasers  for 
valuable  connderation  without  notice. 

Mr.  Southgate  and  Mr.  Jessel,  for  the  Plaintiff,  claimed  priority  over  the 
Kitish  Equitaole  Investment  Ck)mpany,  on  the  ground  that  the  mortgage  deed  of 
the  7th  of  April  1859  was  void,  it  having  been  materially  altered  by  the  grantee 
subsequently  to  its  execution. 

They  cited  Pigoes  com  (11  Cioke's  Rep.  26  b.) ;  Dandson  v.  Cooper  (13  Mees.  &  W. 
343) ;  Hudson  v.  Bevea  (6  Bing.  368) ;  Maekmiotk  v.  Haydm  (Byan  &  M.  362) ; 
HebblewkiU  v.  M'Mmine  (6  Mee.  &  W.  200). 

Mr.  Selwyn  and  Mr.  Sbebbeare,  for  the  company,  were  stopped  by  the  Court 

Ths  Mastkr  of  thk  Bolls  [Sir  John  Bomilly].  I  have  no  doubt  that  this 
is  a  perfectly  valid  deed.  I  do  not  ^  into  the  niceties  and  refinements  respecting 
the  effect  of  altering  deeds,  but  I  will  not  be  the  first  person  to  hold,  that  where  a 
mortgagor  and  mortgagee  execute  a  deed  and  leave  blanks  in  it,  to  be  filled  up  with 
the  names  of  persons  not  parties  to  the  deed,  and  with  the  date  in  the  proviso  for 
redemption  previously  agreed  upon,  all  which  are  merely  formal,  and  this  only  for 
the  purpose  of  completing  the  expression  of  the  intention  of  the  parties  to  the 
deed  already  apparent  on  the  face  of  it,  and  where,  in  order  to  effect  this  purpose, 
the  date  in  the  proviso  for  redemption,  which  is  six  months,  the  usual  time,  is  simply 
filled  in,  and  the  names  of  the  tenants  in  whose  occupation  the  parcel  mentioned  in 
the  deed  are  specified,  I  repeat  that  I  will  [66]  not  be  the  first  Judge  to  hold  that 
this  is  such  an  alteration  in  the  deed  as  to  come  within  Piggott's  eate,  and  to  avoid 
the  deed. 

In  the  case  of  Doe  on  the  demise  of  Lewis  v.  Bingham  (4  Bam.  &  Aid.  672),  a  very 
material  alteration  was  made  after  various  persons  had  executed  the  deed.  The 
penons  who  had  executed  the  deed  in  the  first  instance  were  mortgagees  who  were 
paid  off,  and  all  the  blanks  which  affected  them  were  properly  filled  up  in  the  deed 
oefore  they  executed  the  deed,  and  after  that  a  great  many  blanks  were  filled  up  and 
interlineations  made  before  it  was  finally  executed  by  the  last  party  to  it.  The  four 
diBtinguished  Judges  of  that  Court  held,  that  the  deed  was  perfectly  valid  to  convey 
the  property.  Mr.  Justice  Bayley  says,  "  It  seems  to  me  that  this  deed,  notwith< 
standing  the  interlineations  and  the  filling  up  of  the  blanks  subsequently  to  its 
execution  by  Lassam,  was  still  valid,  so  &r  as  to  convey  the  property  from  the 
Defendant  to  the  lessors  of  the  Plaintiff;  the  whole  deed  may  be  considered  as  one 
entire  transaction,  operating  as  to  the  different  parties  to  it  from  the  time  of  the 
execution  by  each,  but  not  perfect  till  the  execution  by  all  the  conveying  parties.  I 
am  of  the  opinion,  that  any  alteration  made  in  the  progress  of  such  a  transaction  still 
leaves  the  deed  valid  as  to  the  parties  previously  executing  it,  provided  such  alteration 
has  not  affected  the  situation  in  which  they  stood. 

Here  the  alteration  of  the  deed  is,  in  the  proper  sense  of  the  word,  only  completing 
the  deed,  it  fills  up  the  date  of  the  deed,  which  is  frequently  done  immeidiately  after 
the  execution  of  it,  and  what  is  necessarily  consequent  upon  the  date  of  the  deed,  the 
day  fixed  for  redemption,  which  is  six  months  later.  In  fact,  until  [67]  the  deed  is 
executed,  these  dates  cannot  be  properly  filled  up. 

I  have  no  doubt  the  company  are  purchasers  for  value  without  notice. 
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Mr.  Baggalla^  and  Mr.  Karslake,  for  Hives  and  his  assignees,  then  argued  that^ 
as  between  two  innocent  parties,  the  estate  ought  not  to  be  charged  with  the  two 
mortgages  and  that  the  Flaintiff  ought  to  bear  the  loss,  for  in  the  transaction  Shaw 
had  acted  at  his  attorney  and  agent,  and  that  the  Plaintiff,  by  parting  with  the 
deeds,  had  enabled  Shaw  to  commit  the  fraud.  That  the  Plaintiff,  who  no  longer 
possessed  the  title-deeds,  had  ceased  to  have  any  equitable  mortgage,  and  that  tJie 
transfer  of  the  legal  mortoage,  of  which  Shaw  was  a  trustee  for  the  Plaintiff,  to  the 
company,  was  a  mere  breach  of  trust,  giving  a  personal  remedy  only  as  against  Shaw, 
and  none  as  against  the  estate. 

Thx  Masteb  of  the  Rolls  [Sir  John  Eomilly].  This  a  very  painful  case,  aa 
all  cases  of  this  sort  are,  where  the  question  is,  which  of  two  innocent  persons  is  to 
bear  the  loss  occasioned  b^  the  fraud  of  a  third. 

Upon  the  facts  of  this  case,  I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 
decree.  The  law  of  the  case  is  very  clear ;  but  it  is  very  important  in  this  case  to 
keep  distinct  the  circumstances  relating  to  the  equitable  mortgage  to  the  Plaintiff 
and  the  execution  of  the  legal  mortgage  oy  Mr.  Hives  to  Shaw.  I  consider  it  to  be 
proved  that  Hives  knew  that  money  was  to  be  raised  [68]  upon  a  deposit  of  theae 
deeds  and  that  he  transmitted  the  deeds  to  Shaw  for  that  purpose.  He  knew,  idso, 
that  Shaw  was  borrowing  money  for  him  upon  the  authority  of  the  deeds,  and  he 
knew,  also,  in  the  month  of  September  1858,  that  the  Plaintiff  was  the  person  who 
advanced  the  money  and  that  the  amount  was  £660.  Knowing  all  this,  Hives 
required  Shaw  to  procure  for  him  a  further  advance. of  £200.  Throughout  Shaw  was 
the  agent  of  Hives,  and  I  consider  that  when  Shaw  deposited  the  title-deeds  with 
the  Plaintiff,  a  complete  equitable  mortgage  was  constituted  thereby,  with  an 
undertaking  to  execute  a  valid  mortgage  when  the  last  instalment  had  been  advanced. 
That  being  so,  the  question  is,  how  has  he  lost  iti  I  am  of  opinion  that  when  he 
returned  the  deeds  to  Shaw,  he  returned  them  to  him  as  his  own  solicitor,  and  not 
as  the  solicitor  of  Hives,  and,  consequently,  if  Shaw  committed  a  fraud  with  those 
deeds,  the  result  must  be,  that  the  loss  must  fall  upon  the  Plaintiff  and  not  upon 
Hives.  I  consider  that  if  the  solicitor  of  the  equitable  mortgagee  pledge  the  deeds, 
the  equitable  mortgagee  must  get  the  deeds  back  from  the  pledgee  and  pay  him 
what  may  be  necessary  for  that  purpose;  but  as  soon  as  he  gets  them  back  his 
rights,  as  equitable  mortgagee  against  the  mortgagor,  remain  unaltered.  In  my 
opinion,  the  relation  of  mortgagor  and  equitable  mortgagee  between  Hives  and  the 
Plaintiff  was  fully  constituted,  and  the  Plaintiff  is  now  entitled  to  enforce  that 
equitable  security  against  Hives,  coupled  always  with  this  condition,  that  when 
Hives  redeems  mm,  he  must  deliver  up  the  titfe<ieed8  which  were  deposited  with 
him,  and  this  he  will  be  able  to  do  by  redeeming  the  British  Equitable  Investment 
Company.  What  has  taken  place  in  this  case  to  interfere  with  that  right  1  Suppose 
that,  after  the  equitable  mortgage  had  been  constituted,  the  mortgagor  executed  a 
legal  mortgage  of  the  property  to  [69]  another  person.  If  that  legal  mortgagee 
had  notice  of  the  prior  equitable  mortgage,  he  is  bound  by  it ;  but  if  he  has  no 
notice  of  it,  then  the  legal  mortgage  has  priority,  and  the  equitable  mortgagee  can 
only  enforce  his  equitable  rights  against  the  legal  mortgagee  by  redeeming  him.  If 
the  mortgagor  think  fit  to  make  a  voluntary  legal  mortgage,  without  receiving  an 
advance  of  money  at  all  for  it,  if  such  mortgagee  conceals  that  fact,  and  obtains  an 
advance  of  money  upon  the  security  of  th^t  mortgage  from  other  persons  who  have 
no  notice  of  the  prior  equitable  security,  such  a  charge  upon  the  property  becomes 
good  as  against  the  equitable  mortgagee,  who  can  only  enforce  his  security  by  paying 
to  the  prior  mortgagees  who  have  got  the  legal  estate  the  amount  due  to  them, 
subject  always  to  this — ^that  if  the  equitable  mortgagee  has  retained  the  deeds,  they 
cannot  be  got  from  him  without  payment  of  the  amount  due  to  him. 

How  does  this  case  differ  from .  that  which  I  have  suggested  t  Here  is  a  good 
equitable  mortgage  constituted  between  Hives  and  the  Plaintiff,  and  thereupon 
Mr.  Shaw,  who  is  the  agent  of  both,  writes  a  letter  to  Mr.  Hives,  and  says,  "  I  am 
going  to  pay  off  Mr.  Adsetts,  and  therefore  I  have  made  out  the  mortgage  in  my 
name."  How  will  that  discharge  the  equitable  mortgage?  Supposing  that  to  bie 
done,  what  was  there  to  prevent  Mr.  Adsetts  from  filing  a  bill  the  next  day  to 
enforce  his  «quitable  mortgage?    If  Mr.  Adsetts'  assent  had  been  obtained,  and  he 
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had  said,  "You  may  make  out  tbe  mortgage  to  Mr.  Shaw,"  then  he  could  not 
complain.  But  Shaw  himself  aaya  nothing  of  the  sort  in  his  letter;  he  says,  I  have 
prepared  the  mortgage  in  my  own  name,  not  because  Mr.  Adsetts  assents  to  it, 
bat  because  Mr.  Adsetts  "  will  not  advance  more  than  [60]  £650,  and  I  shall,  if 
possible,  pay  him  ofif."  What  was  there  to  justify  Mr.  Hives  in  assenting  to  that? 
No  doubt  he  trusted  Mr.  Shaw  in  the  matter. 

I  must  notice  what  appears  to  me  to  be  a  mistake  in  the  argument.  It  was  said 
that  this  was  a  case  of  trustee  and  eestui  me  trust,  and  thereupon  an  argument 
was  founded  upon  it.  But,  assuming  that  Snaw  was  trustee  of  the  deeds  for  the 
Plaintiff,  this  does  not  alter  the  case.  Hives  executed  this  mortgage  deed  to  Shaw 
without  any  authority  whatever  from  Mr.  Adsetts,  and  thereupon  Mr.  Shaw  raised 
money  upon  it  from  the  British  Equitable  Investment  Company.  He  obtained  the 
title-deeds  from  the  Plaintiff  by  fraud;  but  I  do  not  think  that  this  affects  the 
equities  as  between  the  parties  to  this  suit. 

Mr.  Hives  has,  by  giving  Mr.  Shaw  a  legal  mortgage,  given  him  the  opportunity 
of  raising  money  upon  it,  and  he  cannot  prevent  this  being  a  first  charge  upon  the 
poperty,  but  this  does  not  discharge  the  prior  equitable  mortgage,  though  it  be  the 
net  that  Shaw  has  also  committted  a  fraud  upon  the  Plaintiff.  Mr.  Hives  has  given 
die  Plaintiff  an  equitable  mortgage  upon  the  property,  and  has  contracted  to  give 
him  a  legal  mortgage.  He  has,  by  another  transaction,  given  Mr.  Shaw  a  legal 
mortgage  upon  the  property,  upon  which  he  has  raised  money,  and  for  which  Mr. 
Hives  has  received  nothing,  but  he  is  not  the  person  to  complain  that  Shaw  has 
thereby  deprived  the  Plaintiff  of  the  equitable  mortgage  which  had  been  previously 
given  to  him.  Tbe  consequence  is,  that  when  the  Plaintiff  gets  back  the  deeds  from 
the  persons  to  whom  they  were  pledged,  by  paying  them  off,  he  is  entitled  to  have 
his  equitable  mortgage  enforced  against  the  property,  and  also  the  prior  charge 
which  has  been  created  by  the  act  of  the  [61]  mortgagor,  and  without  the  payment 
of  which  he  could  not  get  back  the  title-deeds. 

I  am  of  opinion,  therefore  (although  undoubtedly  it  is  very  bard  that  Mr.  Hives 
ihould  have  to  pay  for  the  fraud  committed  by  Shaw),  that  the  case  is  shortly  this  : — 
la  addition  to  the  equitable  mortgage,  Mr.  Hives  has  improperly,  through  the  deceit 
of  Shaw,  given  him  a  legal  mortgage  for  X850,  upon  which  he  has  raised  money,  and 
which  Mr.  Hives  must  pay.  The  Plaintiff,  therefore,  is  entitled  to  tbe  usual  decree 
in  auoh  a  case. 

[61]    Chapman  v.  Bradley.    July  8,  13,  1863. 

[S.  C.  afiSrmed  on  appeal,  4  De  G.  J.  &  S.  71 ;  46  E.  B.  842 ;  33  L.  J.  Cb.  139 ; 
9  L.  T.  495;  3  N.  R.  182;  10  Jnr.  (N.  S.)  5;  12  W.  R.  140.  Followed,  ^., 
tOunage  M.  t.  M.  1884,  10  P.  D.  179.] 

A  man  went  through  the  ceremony  of  marriage  abroad  with  his  deceased  wife's  niece. 
The  marriage  was  void  according  to  the  English  law,  but  valid  according  to  the 
foreign  law.  He,  on  that  occasion,  executed  a  marriage  settlement  in  favour  of  his 
intended  wife,  and  also  of  the  children  of  his  former  and  of  his  intended  marriage, 
as  a  daas.     Held,  that  the  whole  was  void. 

In  1843  William  Orton  Bradley  married  Susannah  Guthrie.  She  died  in  1856, 
leaving  six  children  of  the  marriage. 

In  September  1857  the  ceremony  of  marriage  was  performed  at  Neufchatel,  in 
Switzerland,  between  William  Orton  Bradley  and  Elizabeth  Dorothy  Jones. 
Bliabeth  Dorothy  Jones  was  a  child  of  his  first  wife's  sister.  He  was  absent  about  a 
fortnight  from  England,  and  did  not  change  his  domicile. 

Upon  the  occasion  of  his  second  marriage,  and  in  contemplation  thereof,  he 
executed  a  settlement,  dated  the  30th  of  September  1857.  The  deed  recited  the 
former  marriage,  and  that  "  William  Orton  Bradley  had  six  children  by  his  late  wife," 
ud  that,  on  tne  treaty  for  the  then  presently  intended  marriage,  it  was  agreed  that 
William  Orton  Bradley  should  assign  the  one-seventh  [62]  share  to  which  he  was 
entitled  in  certain  funds,  property  and  effects,  to  trustees,  to  be  held  by  them  upon 
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the  trosta  tberein&fter  declared  concerning  the  same,  for  the  benefit  of  Elizabeth  ] 
Dorothy  Jones  and  William  Orton  Bradley  and  his  children,  as  well  by  his  said  i 
former  marriaee  as  of  the  said  then  intended  marriage.  It  then  mtnesied  that,  in 
pursuance  of  the  said  agreement  in  that  behalf,  and  in  consideration  of  the  said  then 
intended  marriage,  and  in  consideration  of  the  natural  love  and  affection  which  he, 
William  Orton  Bradley,  bore  for  his  children  by  his  then  late  wife,  and  for  diven 
other  good'  causes  and  considerations  him  moving,  he,  William  Orton  Bradley,  with 
the  pnvity  of  Elizabeth  Dorothy  Jones,  did  thereby  assign  unto  two  trustees  aU  that 
his  one-seventh  share  of  the  funds,  property  and  effects,  in  trust  for  William  Orton 
Bradley  wiUit  the  mid  intended  marriage  should  be  solemnized,  and  after  the  so2«nntai(im 
thereof,  upon  trust  to  pay  the  annual  income,  during  the  joint  lives  of  William  Orton 
Bradley  and  Elizabeth  Dorothy  Jones,  to  her  for  her  separate  use  without  power  of 
anticipation ;  and,  after  the  death  of  either  of  them,  to  pay  the  annual  income  to  the 
survivor  of  them  during  his  or  her  life,  but  as  to  Elizabeth  Dorothy  Jones,  so  long 
only  as  she  should  be  the  widow  of  William  Orton  Bradley.  And  subject  thereto, 
the  trustees  were  to  hold  the  trust  funds  "  in  trust  for  such  of  the  children  of  William 
Orton  Bradley,  whether  by  his  said  former  marriage  or  by  the  said  then  intended 
marriage,  as  being  sons  or  a  son  should  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  should  attain  that  age  or  marry  under  it,  and,  if  more  than 
one,  in  equal  shares  as  tenants  in  common." 

The  marriage  was  valid  according  to  the  law  of  Switzerland,  but  invalid  by  the 
law  of  England  (5  &  6  Will.  4,  o.  54). 

^63]  William  Orton  Bradley  died  in  1860,  leaving  Elizabeth  Dorothy  Jonei 
surviving,  and  two  children  by  the  alleged  second  marriage.  This  suit  was  instituted 
on  behalf  of  his  creditors,  insisting  that  the  settlement  was  voluntary  and  void  against 
creditors  under  the  13  Eliz.  c.  5.  It  alleged  that  he  was  insolvent  at  the  date  of  die 
settlement. 

Mr.  Hobhouse  and  Mr.  Haddan,  for  the  Plaintiff.  First,  the  settlement  ii 
altogether  void ;  it  was  founded  on  a  mistake  as  to  the  law,  and  on  a  subseqaent 
valid  marriage,  which  never  took  effect.  Secondly,  it  was  merely  voluntary  and  void 
as  against  oreditoi-s.  They  cited  Brook  v.  Brook  (3  Sm.  &  Oif.  280,  481 ;  S.  C.  9  H.  L 
Gas.  193) ;  Robinson  v.  Dickenson  (3  Russ.  399) ;  CouLson  v.  AUism  (3  Giff.  279 ;  S.  G. 
2  De  G.  F.  &  J.  521) ;  Claytm  v.  Earl  fTinton  (3  Madd.  302,  n.) ;  Newstead  v.  Secaia 
(1  Atk.  265) ;  EUertm  v.  GastreU  (1  Comyn,  381) ;  The  Queen  v.  The  Inhabitants  of 
Brighton  (1  Best  &  Smith,  447);  Jones  v.  Southall  (20  Beav.  187);  French  v.  Fnndi 
(6  De  G.  M.  &  Q.  95 ;  S.  C.  3  Drew.  716) ;  Johnson  v.  Legard  (6  M.  &  Sel.  60,  and 
Turner  &  R  281) ;  Davenport  v.  Bishopp  (2  Younge  &  G.  G.  G.  451,  and  1  Phil.  698). 

Mr.  Selwyn  and  Mr.  Bromhead,  for  different  Defendants.  A  marriage  legally 
valid  in  Switzerland  was  undoubtedly  solemnized  at  Neufchatel ;  a  consideration 
thereupon  immediately  arose,  sufficient,  if  not  to  support  the  settlement  in  favour  of 
the  then  intended  wife  and  her  children,  at  least  to  support  it  in  favour  of  the 
children  of  the  first  marriage.  An  actual  marriage,  according  to  the  law  of  a  foreign 
State,  was  sufficient  to  support  a  settlement.  This  Gourt  will  not  deprive  third 
parties  of  [64]  the  benefit  contracted  for  by  a  deed,  because  it  does  not  recognize,  as 
valid  here,  an  act  which  in  other  countries  is  held  legal.  But  if  such  a  marriage 
abroad  was  not  sufficient  to  support  the  deed  in  favour  of  the  then  intended  wife,  the 
consideration  of  natural  love  and  affection  was  sufficient  to  support  it  in  favour  of  the 
children  of  the  first  marriage. 

Mr.  Hobhouse,  in  reply,  referred  to  Webster  v.  Boddington  (26  Beav.  128),  to  shew 
that  where  there  is  a  gift  to  a  class,  it  is  void  altogether  if  void  as  to  any. 

The  Master  of  the  Bolls  [Sir  John  Bomiily].  The  question  is,  whether  the 
settlement  made  on  the  30th  of  September  1857,  on  the  marriage  of  Mr.  Bradley 
with  the  niece  of  his  deceased  wife,  is  not  absolutely  void.  It  was  made  under  these 
circumstances : — After  the  decease  of  his  first  wife,  an  attachment  sprung  up  between 
Mr.  Bradley  and  her  niece ;  they  agreed  to  be  married,  and,  supposing  that  by  going 
abroad,  where  the  law  of  England  did  not  prevail,  a  valid  marriage  might  be  con- 
tracted between  them,  they  went  to  Switzerland  in  September  1857,  where  the 
ceremony  of  marriage  was  solemnized  between  them,  and  this  settlement  was  executed 
upon  that  occasion. 
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The  first  thing  to  consider  is,  the  effect  of  the  settlement,  and  whether  the 
consideration  does  not  wholly  fail.  It  was  in  consideration  of  the  marriage ;  and  if 
the  onlj  valuable  consideration  of  the  deed  had  been  confined  to  that^  the  cases  of 
BMnsm  V.  Diekenwn  (3  Russ.  399) ;  CaaUon  v.  AUum  (2  Oiff.  279) ;  and  Brook  v. 
Brook  (3  Smale  &  Giff.  481),  [65]  all  seem  to  establish  that  this  deed  was  invalid.  It 
is  an  attempt  to  make  a  good  marriage  settlement  upon  a  consideration  which,  in 
effect,  is  a  mere  agreement  for  a  cohabitation,  and  all  the  Courts  have  held  this  to  be 
absolutely  void.  Lord  Campbell  states  it  very  clearly  in  the  case  of  Brock  v.  Brook. 
Either  it  is  a  settlement  in  consideration  of  a  marriage  which  fails  altogether,  or  if 
any  consideration  remains,  it  is  an  illegal  consideration  to  enter  into  contract  for 
mere  cohabitation. 

The  next  question  is,  whether  the  words,  "  in  consideration  of  the  natural  love 
and  affection  which  William  Morton  Bradley  bore  for  his  children  by  his  late  wife," 
make  it  good  as  a  voluntary  settlement,  but  I  think  it  does  not.  If,  on  attempting 
to  marry  this  lady,  or  after  going  through  the  marriage  ceremony,  Mr.  Bradley  had 
made  a  voluntary  deed  in  favour  of  the  children  of  his  first  marriage,  I  should  have 
been  of  opinion  that  it  was  good,  but  here  it  is  mixed  up  with  the  other  invalid  con- 
siderations. Some  cases  draw  distinctions,  as  to  what  relations  are  and  are  not  within 
the  consideration  of  marriage,  but  I  think  it  clear  that  the  children  of  the  first 
marriage  would  be  within  the  consideration  of  a  settlement  made  on  a  second 
marriage. 

This  sometimes  happens : — A  man  agrees  to  sell  a  piece  of  land  for  a  sum  of  money, 
and  tiie  purchase-money  is  not  paid ;  the  contract  is  not  necessarily  at  an  end,  but  the 
onpaid  purchase-money  remains  a  charge  on  the  land ;  but  if,  for  any  reason,  the 
contract  fails,  then  the  purchase-money  ceases  to  be  a  charge  on  the  land.  Here  the 
only  consideration  is  a  future  marriage,  which  never  can  be  performed ;  and  I  am  of 
opinion,  therefore,  that  the  whole  contract  fails  to  take  effect. 

In  addition  to  this,  there  is  this  further  objection  to  [66]  the  deed : — the  objects 
to  take  are  a  class  composed  of  the  children  by  the  former  marriage  and  those  by  the 
intended  marriage.  This  obviously  introduces  an  element  of  uncertainty,  for  it 
inclades  after-bom  illegitimate  children.  Who  can  say  what  part  they  are  to  take  1 
And  where  that  is  so,  as  in  the  cases  of  limitations  void  for  perpetuity  as  to  some  of 
a  class,  the  Ck>urt  says  it  fails  altogether,  because  you  cannot  distinguish  who  are  to 
take. 

I  have  not  read  the  evidence  as  to  the  insolvency  carefully,  being  of  opinion  that 
there  was  no  such  insolvency  as  to  invalidate  the  deed  on  that  ground.  This  also  is 
dear,  that  the  deed  was  perfectly  bond  fide,  and  was  not  executed  with  the  object  of 
defeating  his  creditors.     I  therefore  stopped  the  Defendant's  counsel  on  that  point. 

I  am  of  opinion  that  the  deed  altogether  fails. 

Note. — ^Affirmed  by  the  Lords  Justices,  5th  December  1863,  on  the  ground  that 
the  settlement  was  only  to  take  effect  after  a  marriage  had  been  validly  and 
effectually  "  solemnized.''^    [4  De  G.  J.  &  S.  71.] 

[67]    The  Attornet-Gbnbkal  v.  The  Corporation  of  Avon  otherwise 
Abkravon.    May  6,  1863. 

[S.  G.  varied  on  appeal,  3  De  G.  J.  &  S.  637  ;  46  E.  B.  783 ;  33  L.  J.  Ch.  172  ; 
2N.  E.564J  11  W.  R.  1050.] 

The  Court  of  Chancery  will  not,  in  a  suit  relating  to  the  property  of  a  corporation, 
determine  on  the  validity  of  a  Boyal  Charter  of  Incorporation. 

The  Municipal  Corporation  Act  (5  &  6  Will.  4,  a  76)  enables  the  town  council  of 
boroughs  mentioned  in  the  schedule  to  call  in  question  any  collusive  alienation  of 
the  corporate  property  prior  to  the  5th  of  June  1835.  The  subsequent  Act  (1  Vict, 
c  78,  8.  49)  enables  the  Grown  to  grant  charters  to  other  towns,  extending  to  them 
"all  the  powers  and  provisions"  of  the  Municipal  Corporation  Act.  The  Crown 
baring  granted  such  a  charter  in  1861 :  Held,  that  all  the  clauses  of  the  first  Act 
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were  applicable,  and  that  the  right  of  questioning  collusive  alienation  could  be 
carried  back  to  the  date  of  the  charter,  but  not  further. 

The  town  of  Avon  otherwise  Aberavon  in  Glamorganshire  was  an  ancient  borough, 
having  a  corporation   called   "The  Portreeve,  Aldermen  and  Burgesses  of  Avon 
I  otherwise  Aberavon." 

I  It  possessed  certain  property  under  charters  or  deeds  set  out  in  this  information, 

I  dated  in  the  reign  of  King  Edward  the  3d.     (See  Evan  v.  The  Corporation  of  Av<m,  29 

Beav.  144.) 

The  Aberavon  Market  Act,  1848  (11  &  12  Vict  c.  cxxxviii.),  authorized  the  cor- 
poration to  construct  a  market  in  the  town,  with  conveniences  ;  it  obliged  all  persons 
to  sell  live  stock  in  the  market  alone,  and  gave  power  to  levy  tolls.  The  moneys 
were  to  be  applied  in  payment  of  the  sums  borrowed  ;  secondly,  in  maintaining  ^e 
market,  and  the  residue  as  the  corporation  might  think  fit.  The  Act  authorized  the 
corporation  to  borrow  £3000  on  the  security  of  the  tolls  and  property,  but  it  gave 
no  powers  to  sell  or  demise  them. 

The  corporation  was  not  included  in  the  Municipal  Corporation  Act  (5  &  6  WilL 
4,  c.  76),  but  in  1853  some  of  the  inhabitants  petitioned  Her  Majesty  for  a  grant  of  a 
charter  of  incorporation  under  the  Municipal  [68]  Ck)rporation  Amendment  Act  (7 
Will.  4,  and  1  Vict.  c.  78),  the  49th  section  of  which  is  as  follows : — 

"49.  And  be  it  enacted,  that  if  the  inhabitant  householders  of  any  town  or 
borough  in  England  or  Wales  shall  petition  His  Majesty  to  grant  to  them  a  charter  of 
incorporation,  it  shall  be  lawful  for  His  Majesty,  by  any  such  charter,  if  he  shall  think 
fit,  by  the  advice  of  his  Privy  Council,  to  grant  the  same,  to  extend  to  the  inhabitants 
of  any  such  town  or  borough,  within  the  district  to  be  set  forth  in  such  charter,  atiA« 
powers  and  provisions  of  the  said  Act  (meaning  the  5  &  6  Will.  4,  c.  76)  for  regukiHitg 
corporations,  whether  such  town  or  borough  be  or  be  not  a  corporate  town  or  borougl^ 
or  be  or  be  not  named  in  either  of  the  schedules  to  the  said  Act." 

The  first  application  for  a  charter  was  opposed  by  the  corporation  and  was 
unsuccessful.  A  second  similar  petition  was  however  presented  in  1859,  which  was 
also  opposed ;  but,  on  the  16th  of  January  1861,  the  Lord  President  of  the  Council 
intimated  to  the  parties  that  their  Lordships  had  decided  upon  recommending  Her 
Majesty  to  grant  a  charter  of  incorporation  to  the  borough. 

On  the  11th  of  February  1861  uie  corporation,  in  anticipation  of  the  charter,  sold 
the  Town  Hall  and  entered  into  an  agreement  with  John  Jones  to  demise  to  him,  in 
consideration  of  £600,  the  market,  &c.,  and  tolls,  for  fifty  years,  at  a  rent  of  £5. 

This  information  was  filed  by  the  Attorney-General  on  the  15th  of  March  1861 
(before  the  grant  of  the  charter),  against  the  corporation,  stating  that  they  were  about 
to  grant  a  lease  of  the  market  and  tolls  to  John  [69]  Jones,  and  praying  an  injunction 
to  restrain  the  granting  the  lease.  The  injunction  was  granted  on  the  following  day, 
and,  on  an  application  to  dissolve  it,  made  on  the  16th  of  April  1861,  the  motion  was 
ordered  to  stand  over  to  the  hearing. 

Aftei-wards,  on  the  2d  of  July  1861,  a  Boyal  charter,  under  the  Great  Seal  was 
granted.  It  recited  the  7  Will.  4,  and  1  Vict.  c.  78,  and  then  "  Her  Majesty,  as  well  by 
virtue  of  the  powers  and  authorities  vested  in  her  by  virtue  of  her  ro^al  prerogative, 
as  by  virtue  of  the  powers  and  authorities  given  to  her  by  the  said  reoitea  Act  of  the 
first  year  of  her  reign,  and  all  other  powers  and  authorities  enabling  her  in  that 
behalf,  did  grant  and  declare,  that  the  inhabitants  of  the  said  borough  of  Aberavon, 
comprised  within  the  aforesaid  boundaries,  and  their  successors,  should  be,  for  ever 
thereafter,  one  body  politic  and  corporate,  in  deed,  fact  and  name,  and  that  the  said 
body  corporate  should  be  called  the  mayor,  aldermen  and  burgesses  of  the  borouj^  of 
Aberavon,  and  them,  by  the  name  of '  ITie  Mayor,  Aldermen  and  Burgesses  of  (he  Bormigk 
of  Aberavon,'  into  one  body  corporate  and  politic,  in  deed,  fact  and  name,  did, 
for  her,  her  heirs  and  successors  erect  and  constitute  by  these  presents,  amd  granted 
to  the  said  body  corporate  and  politic,  that,  by  the  same  name,  they  should 
have  perpetual  succession,  and  be  for  ever  thereafter  persons  able  and  capable  in 
law  to  have  and  exercise,  and  do  and  suffer,  and  that  they  should  have  and 
exercise,  and  do  and  suffer,  all  ads,  powers,  auihoriiies,  imnnmities  and  prwUeges,  vhith 
were  then  held  and  enjoyed,  done  and  suffered  by  the  scleral  boroughs  named  in  the  aikednks 
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to  the  said  Act  for  regulating  municipal  corporations  in  England  and  Wales,  in  the 
like  manner  and  subject  to  the  same  provisions,  as  fully  and  as  amply,  to  all  intents 
and  purposes  whatsoever,  as  if  the  [70]  said  borough  of  Aberavon  had  been  one  of 
the  boroughs  named  and  included  in  the  2d  section  of  Schedule  (B)  to  that  Act 
annexed,  and  titereby  extended  to  the  said  inhabitants  of  the  said  borough,  comprised 
within  the  aforesaid  boundaries,  dU  the  powers  and  provisions  of  the  said  Act  passed  m  the 
session  of  Parliament  holden  in  the  fifth  and  sixth  years  of  King  William  the  IVth 
for  regulating  municipal  corporations  in  England  and  Wales,  and  of  all  and  every 
other  Acts  or  Aet  of  Parliament  made  and  passed  for  altering,  amending  or  enlarging 
the  same  Act  and  the  powers  and  provisions  thereof,  or  in  anywise  relating  thereto. 

On  the  6th  of  February  1862,  after  the  grant  of  the  charter,  the  information  was 
amended.  The  Defendants  were  then  the  old  corporation,  their  officer,  the  new 
corporation,  and  John  Jones.  It  prayed  a  declaration  that,  under  the  Municipal 
Cra^ration  Acts  and  the  charter,  the  market,  tolls,  &c.,  and  all  and  singular  other 
the  estates,  moneys,  property  and  effects  of  the  old  corporation  had  become  vested  in 
the  new  corporation,  and  it  asked  that  they  might  be  ascertained,  and  for  a  declaration 
that  the  corporation  wasnotautfaorized  to  lease  the  market  and  tolls,  and  foran  injunction. 
The  portreeve,  aldermen  and  burgesses,  and  their  officer  Mr.  Griffith  Williams,  by 
their  answer  to  the  amended  information,  stated  that  they  had  very  large  debts  and 
liabilities,  and  they  insisted  that  the  charter  of  the  2d  July  1861  was  invalid  and 
void,  and  there  never  was  any  such  corporation  as  "The  Ma^or,  Aldermen  and  Burgesses 
of  the  Borough  of  Ahervon,  and  that,  if  an^  such  corporation  did  exist,  they  had  no 
estate,  right,  title  or  interest  whatsoever  in  the  estates  and  hereditaments  of  the  old 
corporation,  and  that  if  they  had,  they  ought  to  have  been  CJo-plaintiffs  instead  of 
being  De-PTlJ-fendants  thereto;  and  they  insisted  that  this  suit  was  not  properly 
eonstitutea  as  to  parties  and  otherwise,  and  that  it  ought  to  be  dismissed. 
The  cause  now  came  on  for  hearing. 

Mr.  Baggallay,  Mr.  Welsby  and  Mr.  W.  Pearson,  in  support  of  the  information. 
The  charter  granted  by  the  Queen  is  perfectly  valid,  and  is  authorized  by  the 
Acts  6  &  6  Will.  4,  c.  76,  s.  141,  and  1  Vict  c.  78,  s.  49,  which  enable  Her  Majesty 
to  gruit  charters  to  towns  and  boroughs,  extending  to  them  all  the  powers  and  pro- 
visions of  the  Municipal  Corporation  Act.  The  effect  of  the  charter  therefore  i^  to 
place  this  borough  in  the  same  position  as  if  it  had  been  included  in  Schedule  (B)  of 
the  first  Act,  and  the  charter  so  states.  The  consequence  is,  that  all  the  property  of 
the  corporation  has  become  vested  in  it,  by  its  present  name,  but  clothed  with  a  public 
trust  under  the  92d  section.  It  is  a  mistake  to  suppose  there  are  two  corporations, 
the  old  and  the  new ;  they  are  identical,  though  the  name,  the  members,  the  mode  of 
electing  them,  and  other  internal  arrangements,  have  been  changed  ;  AUomeif-Oenerai 
V.  Kerr  (2  Beav.  420) ;  Attorney-General  v.  The  Corporation  of  Leicester  (9  Beav.  546)  j 
Attomey^Gmeral  v.  Wilson  (9  Sim.  48,  and  Craig  &  Phil.  I) ;  Doe  d.  Bristol  Hospital  v. 
Norton  (11  Mee.  &  W.  913) ;  5  &  6  Will.  4,  c.  76,  s.  6. 

Taking  the  Ist  and  141st  sections  of  the  first  Act,  and  the  49th  of  the  second,  in 
connexion  with  each  other,  the  effect  is,  that  all  l^e  laws,  usages,  &o.,  of  these 
boroughs  to  which  charters  may  be  thereafter  granted  are  become  nulled. 

[72]  There  is  nothing  improper  in  the  frame  of  the  information,  for  the  special 
remedies  afforded  by  the  Act  (s.  97)  do  not  exclude  the  right  of  the  Attorney-General 
to  sue  for  the  purpose  of  setting  aside  collusive  alienations  of  corporate  property  and 
breaches  of  trust ;  Attorney-General  v.  Aspinall  (I  Keen,  513,  and  2  Myl.  &  Cr.  613) ; 
Attaney-General  v.  Wilson  (1  Or.  &  Phil.  23).  They  also  referred  to  the  13  &  14 
Vict  c  42. 

Mr.  Selwyn,  Mr.  Speed  and  Mr.  Everitt,  for  the  Defendants.  The  onus  of  proving 
that  the  property  granted  by  the  ancient  charters  to  the  old  corporation  is  taken 
away  by  statute  lies  on  the  Attorney-General.  Such  Acts  must  be  construed  strictly ; 
FhdMr  V.  Lambe  (Ca.  tern.  Hardwicke,  307).  The  Crown  had  neither  the  power  to 
grant,  nor  has  it  granted  a  charter  confiscating  the  property  of  this  corporation. 
"  Some  things  are  clear,"  says  Lord  Kenyon,  "  when  a  corporation  exists  capable  of 
discharging  its  functions,  the  Crown  cannot  obtrude  another  charter  upon  them ; 
they  may  either  accept  or  reject  it"  Here,  this  corporation  has  been  held  to  have 
the  same  power  of  dealing  with  its  property  as  a  private  individual  j  Evan  v.  The 
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Corporaiioh  of  Avon  (29  Beav.  144),' any  attempt  to  take  it  away  is  simply  void.  The 
power  of  the  Grown  is  creative  but  not  destructive;  it  may  grant  a  charter,  but  it 
cannot  alter  the  rights  derived  under  it. 

The  object  of  the  49th  section  of  the  Act  was  to  extend  to  boroughs  "  all  the 

Sowers  and  provisions  of  the  said  Act  for  regulating  corporations,"  and  not  for  their 
e-[73]-8truction,  or  to  take  away  from  them,  adversely,  their  property.  Again,  the 
1st  section  of  the  5  &  6  Will.  4,  c.  76,  repeals  and  annuls  the  grants  of  those  boroughs 
only  which  are  named  in  the  schedule,  and  not  of  those  to  which  charters  might 
afterwards  be  granted.  But  this  alleged  charter  is  void  and  has  no  legal  eristence, 
for  the  majority  of  the  inhabitants  voted  against  it,  and  it  could  not  oe  forced  oo 
them  by  a  minority ;  BuUer  v.  Chapman  (8  Mee.  &  Wels.  I),  and  see  RawlinsoD's 
Municipal  Corporation  Acts  (pp.  244,  460  (3d  edit.) ).  The  97th  section  of  the  5  &  6 
Will.  4,  c.  76,  shews  that  it  is  inapplicable,  for  it  would  be  retrospective,  and  enable 
the  council  to  call  in  question  transactions  which  took  place  so  far  back  as  the  5th  of 
June  1835. 

Lastly,  in  point  of  pleading  the  present  information  is  irregular.  When  the 
information  was  filed  (15th  March  1861)  the  Attorney-General  had  no  right  to 
interfere  with  the  private  property  of  the  corporation,  and  he  cannot,  by  amendment, 
avail  himself  of  a  right  since  acquired  by  the  charter  (2d  July  1861) ;  FiUdngton  v. 
Wignall  (2  Madd.  240).  Besides,  the  Attorney-General  has  no  right,  under  the 
statute,  to  interfere  at  all. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  Upon  various  points  in  this 
case  it  will  not  be  necessary  for  me  to  hear  a  reply.  The  first  thing  to  oe  considered 
iis,  whether  this  is  a  charter  granted  by  the  Crown  by  virtue  of  its  prerogative  or 
under  the  power  of  the  Paniamentary  enactments.  Charters  granted  under  the 
former  are  either  new  charters  to  a  body  not  before  incorporated,  or  to  restore  an  old 
corporation  [74]  which  has,  from  various  causes,  become  incapable  of  performing  its 
own  functions  and  duties.  But  in  neither  of  these  cases  does  the  charter  at  all  t^ect 
the  property  belonging  to  any  corporation.  It  is  also  certain,  that  before  the  passing 
of  the  Municipal  Corporation  Act,  property  not  expressly  given  to  corporations  in 
trust  belonged  to  them  absolutely,  and  that  they  took  and  held  it  without  any 
qualification  or  limitation,  and  in  the  same  way  and  with  the  same  powers  over  it  as 
an  individual  proprietor.  But  where  property  is  given  to  a  corporation  subject  to  a 
trust,  they  take  it  subject  to  the  performance  of  that  trust. 

I  am  of  opinion  that  this  is  not  a  charter  under  the  power  vested  in  the  Queen  by 
virtue  of  her  Boyal  prerogative,  but  that  it  is  a  charter  under  the  powers  of  the  Act 
of  the  7  Will.  4,  and  1  Vict.  c.  78,  which  it  recites. 

The  first  question  I  have  to  consider,  and  which  has  been  raised  very  pointedly  by 
the  counsel  for  the  Defendants,  is,  whether  the  corporation  has  any  validity  at  all  I 
am  of  opinion  that  this  is  not  a  question  for  me  to  try.  It  is  suggested  that  this 
corporation  is  invalid  by  reason  of  its  not  having  been  made  upon  the  petition  of  s 
majority  of  the  inhabitants.  The  Queen  having  thought  fit  to  grant  a  cnarter  under 
this  Act  of  Parliament,  the  Court  of  Chancery  is  not  the  proper  tribunal  to  try  the 
validity  of  the  charter ;  the  ordinary  and  proper  mode  of  trying  that  is  hy  a,  q}U> 
warranto,  and  it  is  admitted  by  Mr.  Speed  that  the  Court  of  Queen's  Bench  will  not 
grant  a  quo  voarramio,  where  the  object  clearly  is  to  call  in  question  the  validity  of  a 
charter  granted  under  the  49th  section  of  this  Act.  This  was  decided  in  The  Queen  v. 
Taylor  (U  Ad.  &  Ell.  949),  and  it  is  [76]  quite  clear  that  this  Court  cannot  do  it. 
Even  in  the  case  of  a  deed  which  is  impeached,  this  Court  will  act  upon  it  until  it  has 
been  set  aside  by  some  proper  proceedings.  That  rule  applies  much  more  strongly  to 
the  case  of  a  Royal  charter,  gnnted  under  the  Great  Seal  and  under  the  authority  of 
an  Act  of  Parliament,  and  tiiis  Court  will  assume  a  Boyal  charter  to  be  valid  and 
subsisting,  unless  some  proceedings  are  taken  to  set  it  aside,  but  which  proceeding* 
are  not  to  be  taken  in  this  Court.  I  am  of  opinion,  therefore,  that  I  have  no  option, 
but  that  I  must  treat  this  as  a  valid  and  subsisting  charter  under  the  49th  section  of 
the  1  &  2  Vict. 

That  being  so,  the  next  question  I  have  to  consider  is,  what  is  the  effect  of  the 
charter.  This  is  expressed  in  the  49th  clause  of  the  1  Vict.  c.  78.  There  is  power 
given,  by  this  Act  of  Parliament,  enabling  Her  Majesty  to  grant  a  charter  to  a  borougbi 
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vhether  a  corporate  boroueh  or  not,  to  extend  to  the  inhabitants  "  alT  powers  and 
{Rovisions  of  the  MunioipaT  Corporstion  Aot,  in  the  same  manner  as  if  it  had  been 
indaded  in  the  schedule  to  that  Aot."  Accordingly,  Her  Majesty,  under  the  advice 
of  her  Privy  Council,  has  thought  fit  to  grant  such  a  charter,  and  has  given  this 
corporation  the  same  powers  and  privileges  "  as  fully  and  as  amply,  to  all  intents  and 
purposes  whatsoever,  as  if  the  borough  of  Aberavon  had  been  one  of  the  boroughs 
named  and  included  in  the  2d  section  of  Schedule  (A)  to  that  Act  annexed ; "  and 
thereby  extending  to  the  inhabitants  the  powers  and  provisions  of  the  6  &  6  Will. 
4,0.76. 

These  being  the  words  of  the  charter,  the  next  thing  to  consider  is,  what  is  the 
operation  and  effect  of  iti  I  dissent  from  the  argument  that  has  been  pressed  upon 
me,  that  this  is  taking  away  property  from  one  body  [76]  and  giving  it  to  another. 
I  fully  assent  to  the  proposition,  as  to  the  identity  between,  what  is  commonly 
called,  "the  old  corporation  "  and  "the  new  oorporation."  It  is  one  and  the  same 
corporation,  it  is  regulated  undoubtedly  in  a  very  different  manner,  it  is  subject  to  a 
number  of  different  rules,  it  is  altered  by  various  provisions  of  the  Act  of  Parliament, 
bat  it  is  as  much  the  same  corporation  as  the  City  of  London  or  the  City  of  Westminister 
would  remain  the  same  city,  although  different  Acts  of  Parliament  might  pass  for  the 
purpose  of  regulating  the  police  or  any  other  matter  connected  with  those  cities.  lb 
H  precisely  the  same,  and  it  would  remain  the  same  even  if  it  were  called  by  another 
name. 

This  Corporation  was  originally  the  Corporation  of  Aberavon,  and  it  is  still  the 
Corporation  of  Aberavon.  The  governing  body  was  formerly  called  "  The  Portreeve, 
Aldermen  and  Burgeaees  of  Aheravm,"  it  is  now  called  "  The  Mayor,  Aldermen  and 
Bwgestes  of  the  Borough  of  Aberavon."  It  is  true  that  the  burgesses  are  a  different 
body,  it  is  true  that  the  aldermen  are  elected  in  a  different  manner,  but,  nevertheless, 
the  corp(»ntion  is  identical,  and  no  species  of  property  is  transferred  from  one  body 
to  another,  but  the  property  belonging  to  the  corporation,  at  all  events  the  property 
It  the  time  of  the  grant  of  the  new  charter  to  this  corporation,  is  merely  affected  by 
different  rules,  provisions  and  obligations  from  those  which  existed  before.  Upon  that 
I  entertain  no  doubt 

The  question  then  is,  what  are  the  alterations  which  have  been  imposed  upon  this 
eorpoiation,  and  how  is  this  Corporation  of  Aberavon  affected  by  this  charter,  under 
the  49th  section  of  this  Aot.  The  statute  says  that  all  the  powers  and  provisions  of 
the  Municipal  [77]  Corporation  Act  are  to  be  extended  to  such  town  or  oorough.  I 
un  told  that  this  section  does  not  apply,  and  that  I  must  put  some  limitation  upon  the 
effect  of  these  words  in  the  Act  of  Parliament.  It  says  "  all  the  powers  and  provisions  " 
are  to  be  extended  to  it.  How  can  I  stop  short  at  one  1  I  remember  the  case  of  Hx 
furte  The  Fithnungers'  Company,  In  the  Matter  of  Vie  Lords  of  the  Treasury  (7  Sim.  154,  and 
1  HyL  &  Cr.  676),  in  which  the  question  was,  whether  the  Lords  of  the  Treasury  were 
liable  to  pay  to  the  Fishmongers'  Company  the  expense  of  the  reinvestment  of  the 
parchase-moneys  for  qu^s  belonging  to  the  company  and  taken  by  the  Government. 
There  were  two  Acts  of  Parliament,  the  second  referring  to  the  former,  and  incorporat- 
ing its  powers,  &c.  Lord  Cottenham  went  through  all  the  clauses  of  the  first  Act, 
and  said  they  must  all  apply  to  the  second,  and  that  he  could  not  stop  short  at  one 
proviso  in  favour  of  either  party.     So  here  I  am  of  opinion  that  every  clause  must 

*ppjy- 

The  first  argument  is,  that  the  first  section  of  the  Municipal  Corporation  Act 
cannot  apply,  for  this  reason : — it  enacts,  "  that  so  much  of  all  laws,  statutes  and 
onges,  and  so  much  of  all  fioyal  and  other  charters,  grants  and  letters  patent  now  in 
force  relating  to  the  several  boroughs  named  in  Ssnedules  (A)  and  (B)  to  this  Act 
sonexed,  or  to  the  inhabitants  thereof,  or  to  the  several  bodies  or  reputed  bodies 
eorporate  named  in  the  said  schedule,  or  any  of  them,  as  are  inconsistent  with  or 
contrary  to  the  provisions  of  this  Act,  shall  be  and  the  same  are  hereby  repealed  and 
innolled."  It  does  two  things ;  in  the  first  place  it  repeals  all  laws,  statutes  and 
usages  which  are  inconsistent  with  the  Act;  and,  in  the  next  place,  it  repeals  so 
mach  of  the  Boyal  [78]  and  other  charters,  grants  and  letters  patent  in  force  relating 
to  the  boroughs  as  are  inconsistent  with  this  Act.  It  is  said  that  the  borough  of 
Abercom  is  not  mentioned  in  Schedule  (A)  or  Schedule  (B).    But  the  words  in  the 
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49th  section  are,  that  the  charter  is  to  extend  to  the  inhabitants  of  any  boroagfa  "all 
the  powers  and  provisions  of  the  said  Act  for  regulating  corporations,  whether  sneh 
town  or  borough  be  or  be  not  a  corporate  town  or  borough,  or  be  or  be  not  named 
in  either  of  the  schedules  to  the  said  Act."  Therefore  the  powers  and  provisions 
can  be  extended  to  a  town  which  is  not  named  in  the  schedule  to  the  Municipal 
Corporation  Act  by  the  way  in  which  it  was  thought  proper  to  do  it,  by  granting  a 
charter  declaring  that  they  shall  all  apply  "  in  the  like  manner,  and  subject  to  the 
same  provisions,  as  fully  and  as  amply,  to  all  intents  and  purposes  whatsoever,  as  if 
the  borough  of  Aberavon  had  been  one  of  the  boroughs  named  and  included  in  the 
2d  section  of  Schedule  (B)  to  that  Act  annexed." 

I  am  of  opinion  that  the  Crown  had  authority  to  do  that,  and  also,  that,  until 
this  charter  is  set  aside,  I  am  bound  by  the  terms  of  it,  and  that,  consequently,  I 
must  read  this  Act  of  Parliament  in  the  same  manner  as  if  the  borough  of  Aberavon 
had  been  mentioned  in  the  2d  Section  of  Schedule  (B)  to  the  Act  I  am  not  sore, 
however,  that  I  understand  the  materiality  of  this  part  of  the  argument ;  because  I 
do  not  find  any  Boyal  or  other  charters,  grants  or  letters  patent  which  are  now  in 
force  in  the  borough  of  Aberavon  which  are  inconsistent  with  the  Act.  There  is 
property  given  by  the  three  charters  of  Edw.  III.,  and  that  is  the  property  which  is 
dealt  with  by  the  new  charter  and  the  provisions  of  the  statute,  but  I  see  no  clause 
in  them  which  [79]  contravenes  the  powers  of  this  Act  or  which  requires  to  be 
repealed. 

I  come  to  the  97th  section  of  the  Act,  which  is  very  important  It  says,  "That 
it  shall  be  lawful  for  the  council  first  to  be  elected  in  any  borough  under  the 
provisions  of  this  Act  to  call  in  question  all  purchases,  sales,  leases  and  demises  not 
made  in  pursuance  of  some  bond  fide  covenant,  contract,  agreement  or  resolution, 
made  or  entered  into,  as  aforesaid,  before  the  5th  day  of  June,  and  all  contracts  for 
the  purchases,  sale,  lease  and  demise  of  any  lands,  tenements  and  hereditaments,  and 
all  divisions  and  appropriations  of  money,"  &c.,  before  that  time.  Now  that  raises, 
I  think,  some  difficulty,  on  which  I  should  be  glad  to  hear  some  observations  from 
Mr.  Baggallay  in  reply.  As  it  stands,  that  undoubtedly  specifies  the  6th  of  June 
1835,  and  it  may  be  a  question  whether  the  Act  of  Parliament  intended  to  enable 
this  corporation  to  impeach  any  sales  made  so  long  ago  as  the  six  concluding  months 
of  1835,  which,  nevertheless,  might  have  been  made  without  any  suspicion  of  being 
impeached,  or  expectation  of  a  charter  being  granted  twenty-six  years  afterwards. 

With  respect  to  this,  another  question,  which  has  been  pressed  upon  me  very 
strongly,  with  respect  to  the  frame  of  the  record,  also  arises.  By  the  information 
the  Attomey-deneral  complaias  of  certain  sales  and  purchases,  made  or  intended  to 
be  made,  after  the  charter  was  known  to  be  about  to  be  granted,  but  before  it  was 
actually  granted.  It  is  said  that  this  clause  only  enables  the  corporation  or  the  new 
town  council  first  elected  to  impeach  them.  Now,  undoubtedly,  this  is  not  a  bill  by 
the  corporation  itself.  On  the  other  hand  The  Attamey-QeMral  v.  The  Corporatum  of 
Liverpool  (1  Myl.  &  Cr.  171,  199,  and  2  Mvl.  &  Cr.  613),  [80]  or  as  it  was  afterwards 
called  TTie  Attomey-Genercd  v.  Aspiruill,  lays  tJiis  down  distinctly: — ^That  where  a 
borough  was  about  to  be  made  one  of  those  subject  to  the  provisions  of  the  Municipal 
Corporation  Act,  and  was  about  to  dispose  of  corporate  property,  the  Attorney- 
Qeneral  could  properly  interfere  for  the  purpose  of  preventing  that  sale.  This  is  an 
information  filed,  during  the  same  period  of  suspense,  to  prevent  the  lease  of  certain 
property  prior  to  the  granting  of  the  charter.  I  think  that  case  is  a  sufficient 
authority  to  sustain  this  information,  so  far  as  it  seeks  to  set  aside  or  prevent  any 
lease  or  alienation  of  property  proposed  to  be  made  after  the  time  when  it  was 
known  that  the  charter  was  about  to  be  granted,  or  in  fact  subsequently  to  the  time 
when  the  petition  was  presented  to  the  Privy  Council  for  that  purpose. 

I  wish  to  hear  a  reply  as  to  whether  I  can  properly  interfere  with  the  leases 
proposed  to  be  granted  before  the  charter  was  actually  granted,  and  whether  the 
97th  clause  must  not  be  read  as  if,  instead  of  the  words  "  before  the  said  5th  day  U 
June,"  the  words  "before  the  date  of  the  charter"  were  inserted.  Secondly, 
whether,  if  you  go  beyond  that  and  seek  to  impeach  any  other  transactions,  it  must 
not  be  at  the  instance  of  the  town  council  itself.  With  respect  to  all  the  rest  of  the 
case,  I  relieve  you  from  making  any  observations. 
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Mr.  fiaggallay,  in  reply. 

Thk  MZster  of  the  IloLi;s  [Sir  John  Bomilly]  declared  that  the  property  of 
"The  Portreeve,  &c.,  of  Avon,"  including  the  mariet  and  tolls,  became  and  were 
rested  in  the  Mayor,  &c.,  of  Aberavon,  for  the  purposes  and  subject  to  the  provinons 
of  the  Municipal  Ck>rporation  Acts,  subject  to  any  incumbrances  affecting  the 
same  when  they  so  [81]  vested.  He  directed  an  inqninr  as  to  what  property  the 
corporation  possessed  at  the  granting  of  the  charter,  and  what  charges,  &c.,  affected 
the  same;  and  also  an  inquiry  whether  any  and  what  property  belonging  to  the 
corporation  had  been  sold,  or  otherwise  disposed  of,  between  the  16th  of  January 
1861  and  the  date  of  the  charter,  and  under  what  circumstances. 

Note. — Upon  appeal,  the  Lords  Justices,  on  the  4th  of  August  1863,  held  that, 
at  the  filing  of  the  information,  the  Attorney-General  had  no  title  to  sue,  except  as 
regarded  the  market  and  tolls,  and  that  the  title  subsequently  acquired  by  the 
charter  could  not  be  brought  forward  by  amendment    [3  De  Q.  J.  &  S.  637.] 

[81]    Mat  v.  Mat.    June  3,  4,  8,  1863. 
[See  In  re  Blakely  Ordnance  Company,  Limited,  1876,  46  L.  J.  Oh.  371.] 

Whether  the  practice  of  the  Court  of  allowing  a  copy  of  a  lost  instrument  to  be 

stamped,  in  order  that  it  may  be  given  in  evidence  is  altered  since  the  13  &  14 

Vict,  c  97,  8.  12. 
A  conveyance  of  property  by  a  father  to  his  son  to  give  him  a  qualification  to  vote : 

Held,  not  invalid,  but  a  bounty. 
A  father,  by  agreement,  took  all  his  son's  property,  undertaking  to  pay  his  debts. 

Held,  that,  in  the  absence  of  proof  to  the  contrary,  the  son  was  entitled  to  the 

surplus,  if  any. 

This  was  a  suit  instituted  by  a  son  against  his  father.  The  bill  alleged  that,  on 
the  3d  of  January  1854,  when  the  Plaintiff  was  about  to  be  married  to  his  second  wife, 
then  Miss  Emma  Cooper,  the  Defendant,  his  father,  signed  the  following  agreement : — 

"I  hereby  agree  to  allow  my  son  William  May,  on  his  marriage  with  Emma 
Cooper,  the  sum  of  ^£200  a  year,  to  be  paid  quarterly,  and  in  advance,  on  the  1st  of 
January  £oO,  Ist  April  £50,  the  let  July  £50,  and  the  Ist  of  October  £50. 
"  Witness,  Charlotte  Halcomb."  "  JosBSPH  Mat." 

re2]   The  Plaintiff  married  in  the  same  month,  and  his  wife  died  in  January  1858. 

The  agreement  was  not  produced,  but  the  Plaintiff  accounted  for  its  loss  as 
follows : — 

"  The  memorandum  of  agreement,  so  signed  by  the  Defendant^  was  deposited  by 
the  Plaintiff  in  his  secretaire,  in  his  dwelling-house,  at  Deansfield,  in  Hamphire, 
which  secretaire  was  afterwards,  and  in  absence  of  the  Plaintiff,  broken  open  by  the 
Defendant,  and  the  Plaintiff  has  never  since  seen  the  said  memorandum  of  agreement, 
^lifle  the  memorandum  of  agreement  was  in  the  Plaintiff's  possession,  he  made  a 
trae  and  exact  copy  thereof.  The  Plaintiff,  for  some  time,  carried  such  copy  in  his 
pocket,  whereby  the  same  became  much  creased  and  worn,  but  was  still  perfectly  legible. 
After  the  secretaire  had  been  broken  open  by  the  Defendant,  the  Plaintiff  made  a  true 
»Dd  exact  copy  of  the  original  copy  so  made  by  him  of  the  original  memorandum,  and 
then  destroyed  the  original  copy.  Such  second  copy  was  and  is  a  true  and  exact 
copy  of  the  original  memorandum  of  agreement  so  signed  by  the  Defendant,  and  such 
ncood  copy  is  now  in  the  Plaintiff's  possession  or  power." 

The  Plaintiff  sought  to  enforce  this  agreement. 

Another  question  arose  under  these  circumstances : — 

In  1853  the  Defendant  voluntarily  conveyed  to  the  Plaintiff  some  freehold  pro- 
perty, which  the  Plaintiff  had,  in  1855,  mortgaged  to  Orme.  By  a  deed  dated  the 
12th  of  March  1861,  this  mortgage  was  transferred  to  the  Defendant.     The  Plaintiff 
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■was  a  party  to  the  transfer,  which  contained  a  power  of  redemption  and  a  covenant, 
on  the  part  of  the  Plaintiff,  to  pay  the  mort-[83>gage  debt.  The  Plaintiff  claimed  a 
right  to  redeem  this  property. 

The  next  question  arose  under  these  circumstances  : — 

In  1860  the  Plaintiff  had  incurred  debts  and  fallen  into  pecuniary  difficulties,  and 
in  April  1860  it  was  agreed,  between  the  Plaintiff  and  the  Defendant,  that  the  Defen- 
dant should  take  all  the  son's  property,  he  undertaking  to  pay  his  debts.  This  was 
accordingly  done,  and  the  question  was,  whether  the  Defendant  was  entitled  to  the 
surplus,  if  any,  of  the  Plaintiff's  property  after  paying  his  debts. 

The  bill  prayed  an  account,  redemption  and  payment  of  the  residue,  and  for  an 
account  and  payment  of  the  arrears  of  the  annuity  of  £200,  and  that  the  future 
payment  might  be  secured. 

The  cause  now  came  on  for  hearing. 

Mr.  Hobhouse  and  Mr.  Welford,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Bagshawe,  for  the  Defendant. 

The  following  points  were  argued.  First,  the  Plaintiff  asked  the  leave  of  the 
Court  to  allow  him  to  obtain  a  proper  stamp  to  be  put  upon  the  copy  of  the  lost 
document  of  the  3d  of  January  1854.  This  was  resisted  on  the  part  of  the  Defendant. 
On  this  point,  Bausfield  v.  Godfrey  (5  Bing.  418) ;  Smith  v.  Henley  (1  Phil.  391) ;  Bhir 
V.  Ormmd  (1  De  G.  &  Sm.  428) ;  Rippiner  v.  Wright  (2  Bam.  &  Aid.  478) ;  13  &  14 
Vict.  0.  97,  8.  12,  were  cited. 

[84]  Secondly.  The  Defendant  contested  the  Plaintiff's  right  of  redemption  of  the 
property  mortgaged  to  Orme,  and  insisted  that  the  conveyance  from  the  father  to  the 
son  in  1853  was  invalid,  having  been  executed  for  the  purpose  of  giving  him  a  qualifi- 
cation to  vote.  As  to  this,  the  cases  of  Braekenbwy  v.  Brackenbury  (2  Jac.  &  W.  391) ; 
ChUders  v.  ChMers  (3  Kay  &  John.  310,  and  1  De  G.  &  Jones,  482),  were  cited. 

Thirdly.  It  was  argued  that  the  Defendant  having  undertaken  to  pay  the  Plaintiff's 
debts,  the  surplus  of  the  property  belonged  to  him  beneficially. 

Jwne  4.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  On  the  principal  point 
argued  before  me  in  this  cause,  my  opinion  is  adverse  to  the  Plaintiff.  I  think  that 
he  has  not  established  the  correctness  of  the  copy  he  proposes  to  put  in  evidence 
of  the  agreement  entered  into  on  his  second  marriage,  and  still  less  ha^  he  proved 
that  the  orginal  has  been  lost  by  any  conduct  of  the  Defendant,  so  as  to  entitle  the 
Plaintiff  to  call  on  this  Court  to  allow  him  to  obtain  a  proper  stamp  to  be  put  upon 
it  as  a  copy,  and  thus  enable  it  to  be  given  in  evidence  in  this  cause. 

The  account  the  Plaintiff  gives  of  it  is  extremely  unsatisfactory.  Up  to  a  late 
period  he  asserted  that  he  had  the  original  in  his  possession ;  and  he  never  suggested, 
until  after  he  had  amended  his  bill,  that  the  onginal  had  been  lost,  and  after  the 
Defendant,  in  order  to  protect  his  own  property,  had  been  obliged  to  break  open  the 
secretaire  in  the  house  which  his  son  had  abandoned. 

[86]  I  do  not  think  it  necessary  to  go  into  the  question,  whether  the  late  statute, 
which  enables  all  deeds,  agreements  and  instruments,  other  than  bills,  notes  and 
receipts,  to  be  stamped  on  paying  the  proper  penalty,  may  not  have  extended  the 
view  formerly  taken  by  Courts  of  law  and  Equity,  by  enabling  the  copy  of  a  lost 
document  to  be  stamped,  even  where  it  is  not  proved  to  have  been  lost  by  the  person 
who  is  sought  to  be  charged  ;  the  more  so  as  some  of  the  cases  seem  to  have  put  the 
principle,  of  not  allowing  the  copy  of  the  lost  document  to  be  stamped,  on  the  ground 
that,  in  the  absence  of  the  original,  they  are  unable  to  judge  whether  the  document 
was  one  which  could,  with  propriety,  be  allowed  to  be  stamped  on  paying  the 
penalty.  I  say  this,  because,  on  the  evidence  before  me,  I  by  no  means  feel  con- 
vinced of  the  accuracy  of  this  copy  of  a  copy.  Neither  the  original  nor  the  first 
copy  are  forthcoming,  and  this  copy  of  a  copy  seems  to  have  been  made  as  late  as 
the  year  1862,  in  which  year  the  bill  itself  was  filed.  So  far,  therefore,  as  the  bill 
seeks  to  fix  the  father  with  the  payment  of  an  annuity  to  his  son  of  £200  per 
annum,  it  must  be  dismissed. 

On  the  other  two  points,  I  entertain  an  opinion  favourable  to  the  Plaintiff.  I 
think  the  transfer  to  the  Defendant  of  Orme's  mortgu;e  did  not  convey  the  absolute 
interest  in  the  property  to  the  Defendant.  The  deea  of  the  12th  of  March  1861 
expressly  reserves  a  power  of  redemption,  and  it  also  contains  a  covenant  by  the 
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Plaintiff  to  pay  the  mortgage  debt ;  two  oircumatances,  wholly  inconsistent  with  the 
view  pressed  upon  me  by  the  Defendant,  that  it  was  intended  to  be  a  sale  to  him. 
It  i^  in  my  opinion,  also  no  just  ground  of  defence  that  the  property  may  have  been 
originally  eiven  by  the  father  to  the  son  in  order  to  give  him  a  [86]  qualification 
to  vote.  Assuming  it  to  have  been  so,  I  am  of  opinion  that  it  was  bounty  from  the 
isther  to  the  son,  and  intended  to  be  such,  and  that  it  became  the  property  of  the 
son.  With  resnect  to  that,  the  son  must  be  at  liberty  to  redeem,  on  payment  of 
what  is  due  to  the  father  for  principal,  interest  and  costs. 

The  remaining  point  arises  thus  : — 

The  Plaintiff  had  fallen  into  distressed  ciroumstances,  and  in  April  1860  it  was 
agreed  between  the  Plaintiff  and  Defendant  that  the  Defendant  should  take  all  his 
son's  property,  undertaking  to  pay  his  debts,  which  the  Defendant  accordingly  has 
<lone.  llie  question  is,  whether  the  Defendant  is  liable  to  account  to  the  son  for 
tlie  overplus  which  may  remain  in  his  hands  after  pa3ring  such  debts.  This  does  not 
rest  on  any  written  instrument,  it  was  an  agreement  between  them  not  reduced  into 
writing,  but  which  has  been  acted  upon  by  both,  down  to  the  present  time.  The 
evidence  respecting  it  rests  on  the  testimony  of  the  Plaintiff  and  Defendant  of 
what  their  respective  understandings  were  on  the  subject.  On  this  point,  I  am  of 
opinion  that  the  burthen  of  proof  must  lie  on  the  Defendant,  to  establish  that  he 
was  to  take  the  surplus  for  his  own  benefit,  if  there  were  any  surplus  ;  and  I  am  of 
opinion  that,  in  the  circumstances  under  which  this  arrangement  took  place,  the 
Defendant  has  failed,  as  indeed  it  was  probable  that,  in  the  absence  of  writing,  he 
Bhould  fail,  in  proving  that  he  is  entitled  to  retain  the  surplus. 

I  mos^  therefore,  on  this  part  of  the  case,  direct  an  account  to  be  taken,  and 
direct  the  Defendant  to  account  for  the  surplus,  if,  on  taking  the  account,  it  appear 
that  there  is  any ;  and,  in  taking  this  account,  I  [87]  shall  not  allow  the  Defendant 
anything  in  respect  of  the  payment  of  the  annuity  oi  £200  since  the  decease  of  the 
Plaintiffs  wife,  down  to  the  month  of  August  1860,  when  the  payment  of  it  was 
discontinued.  I  do  not  consider  that  these  payments  establish  that  the  Defendant 
considered  or  admitted  that  he  was  liable  to  pay  such  annuity  after  the  death  of  the 
Isdj ;  but,  on  the  other  band,  I  consider  them  as  acts  of  bounty  on  the  part  of  the 
father,  and  not  as  money  lent  by  him  to  his  son.  The  whole  course  of  proceedings 
between  them  seems  to  establish  this  fact,  and  accordingly  I  have,  for  the  purpose  of 
considering  these  questions,  not  thought  that  the  fact,  which  is  established,  that  all 
the  property  in  question  in  this  suit  originally  flowed  from  the  father,  and  was  by 
him  given  to  his  son,  of  such  importance  as  to  vary  the  rights  between  them,  as  I 
have  stated  them. 

When  a  father  parts  with  property  in  favour  of  his  son,  it  becomes,  as  between 
them,  the  exclusive  property  of  the  son,  as  much  as  if  it  had  been  given  to  him  for 
valuable  consideration,  in  all  cases,  except  where  it  rests  in  fieri,  and  some  act 
remains  to  be  done  by  the  father  to  make  the  gift  complete,  and  which,  as  between 
volunteers,  this  Court  will  not  interfere  to  compel;  but,  in  this  case,  that  latter 
question  does  not  arise. 

I  shall  give  no  costs  on  either  side  of  any  part  of  this  suit. 

The  decree  will  therefore  be,  first,  to  dismiss  the  bill  so  far  as  it  prays  an  account 
of  the  arrears  of  the  annuity  and  for  security  for  the  future  payment  of  it.  Secondly, 
to  direct  the  usual  redemption  decree  of  the  mort^ige  transferred  to  the  Defendant 
hy  the  indenture  [88]  of  12th  of  March  1861 ;  but,  in  the  costs  to  be  added  to  the 
debt,  I  do  not  include  the  costs  of  this  suit.  And,  thirdly,  the  decree  will  direct  an 
aceonnt  of  the  property  of  the  Plaintiff  taken  by  the  Defendant  under  the  verbal 
agreement  of  April  1860,  and  of  his  application  thereof  in  payment  of  his  debts,  making 
to  him  all  just  allowances  in  respect  of  his  charges  and  expenses  in  so  doing,  and 
directing  him  to  account  for  the  surplus,  if  any,  to  the  Plaintiff.  I  fear  that,  in 
Kspect  of  this,  I  must  reserve  further  consideration. 
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[88]     HoRA  V.  HoRA.    July  7,  1863. 

The  testator  gave  his  residue,  on  trast  to  apply  the  income  for  the  maintenance^ 
education  and  support  of  his  children  until  the  youngest  attained  twenty-one. 
The  children  having  been  maintained,  &o.,  the  Court  dechned,  directing  an  account 
of  the  application  of  the  income  during  the  minority  of  the  youngest  child,  without 
a  special  case  being  made  out 

The  testator  gave  all  his  real  and  personal  estate  to  his  wife  and  eldest  son,  upon 
trust  "to  apply  the  rents,  profits  and  income  of  the  aforesaid  properties  to  the 
maintenance,  education  and  support  of  all  his  children  by  his  present  and  former 
wife,  until  his  youngest  child  attained  the  age  of  twenty-one  years."  He  directed  an 
annuity  to  be  thereupon  provided  for  his  wife,  and  the  remaining  property  to  be 
equally  divided  amongst  his  children. 

The  testator  died  in  1843,  leaving  eight  children,  the  youngest  of  whom  attained 
twenty-one  in  1861. 

This  suit  was  instituted  to  carry  into  effect  the  trusts  of  the  will.  The  bill  stated 
that  since  the  testator's  death  the  income  had  been  applied  in  the  maintenance,  educa- 
tion and  support  of  the  children. 

go]  Mr.  Selwyn  and  Mr.  John  Pearson,  for  the  Plaintiff, 
r.  Schomberg,  for  one  of  the  children,  asked  for  an  account  of  the  income,  and 
of  the  application  thereof,  from  1843  to  1861. 

Mr  Baggallay  and  Mr.  Hansom  resisted  this  account  on  the  part  of  the  widow 
and  executrix. 

Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  If  it  appears  that  the  children 
have  been  maintained,  educated  and  supported,  I  can  direct  no  such  account.  Here 
that  has  been  done ;  and  if  any  one  is  dissatisfied  with  the  application  of  the  income 
until  the  youngest  child  attained  twenty-one,  he  ought  to  have  made  out  some  special 
case.  There  is  no  suggestion  that  the  children  have  not  been  properly  maintained 
and  supported,  and  fcannot  direct  this  account.  (Note. — See  Joarelly.  JadreU,  14 
Beav.  397.) 

[90]    BousFiELD  V.  Hodges.    July  9,  1863. 

Suits  were  compromised  with  the  sanction  of  the  C!ourt  (infants  being  interested),  and 
it  was  agreed  that  the  estate  should  be  sold  by  auction,  for  the  purpose  of  division,, 
and  that  A.  B.  should  have  the  conduct  of  the  sale.  At  the  auction  the  property 
could  not  be  sold,  and  it  was  afterwards  sold  by  private  contract  at  the  reserved 
bidding.  Held,  that  this  was  a  valid  sale,  and  the  purchaser  was  decreed  specifi- 
cally to  perform  his  contract. 

Where  a  purchaser  accepts  the  title,  he  is  only  bound  to  the  extent  to  which  he  has 
been  made  cognizant  of  it. 

Four  suits  had  been  instituted  for  the  administration  of  three  estates,  which  were 
divisible  amongst  various  members  of  a  family.  These  estates  were  closely  connected 
together,  and  various  intricate  questions  arose  respecting  them. 

To  put  an  end  to  the  liti«ition,  a  compromise  was  effected,  and  infants  being 
interested,  the  sanction  of  the  Court  had  been  obtained  confirming  the  compromise. 
(See  Bousfield  v.  Bousfield,  31  Beav.  59 ;  aflSrmed,  1  De  G.  J.  &  Smith,  459.)  By 
one  of  the  terms  of  the  compromise,  it  was  agreed  that  all  the  estates  should  be  sold 
by  public  auction,,  and  that  Mr.  Simpson  (an  executor  and  trustee)  should  have  the 
conduct  of  the  sale,  and  that  all  parties  should  be  at  liberty  to  bid. 

The  property  in  question  was  put  up  for  sale  by  auction,  but  was  bought  in. 
After  that,  Mr.  Simpson  (none  of  the  adults  dissenting)  sold  the  property  to  the 
Defendant,  in  September  1862,  by  private  contract,  for  JC15,000.  This  was  the 
reserved  price  at  the  sale. 

The  purchaser  accepted  the  title,  but  having  delayed  in  completing  his  contract, 
this  suit  was  instituted  against  him  by  Mr.  Edmund  Collingwood  Bousfield  for  specific 
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performance.  The  only  objection  raised  by  the  Defendant  was  that,  under  the 
agreement  for  compromise,  the  sale  must  necessarily  be  by  public  auction,  and  that  a 
fl^e  by  private  contract  was  invalid. 

[91]  Mr.  Selwyn  and  Mr.  Marten,  for  the  Plaintiff,  argued  that,  having  failed  to 
sell  by  public  auction,  a  sale  by  private  contract  at  the  reserved  price,  which  the 
vendor  was  justified  in  iizing,  lie  Feyton's  SeUlement  (30  Beav.  252),  was  authorized ; 
Else  V.  Banutrd  (28  Beav.  228) ;  Mather  v.  Friestman  (9  Sim.  352),  where  a  sale  of 
the  estate  of  an  insolvent  by  private  contract,  after  an  ineffectual  attempt  to  sell  by 
auction,  as  required  by  the  statute,  was  held  valid. 

They  argued  that  the  Defendant,  having  accepted  the  title  and  there  being  no 
fraud  or  surprise,  could  not  now  raise  the  objection. 

Mr.  Bush,  for  the  Defendant.  The  contract  cannot  be  supported.  An  agent  or 
trustee  authorized  to  sell  by  public  auction  cannot  sell  by  private  contract ;  Daniel 
V.  Adams  (1  Ambl.  495);  Sugden's  Vendors  (pp.  61,  216  (14th  edit.)).  Here  the 
8th  eondition  of  the  contract  states,  that  "  the  vendor  is  a  trustee  selling  under  a 
trust  for  sale,"  and  some  of  the  parties,  being  infants,  cannot  affirm  the  sale.  Trustees, 
pending  a  suit,  are  bound  to  obtain  the  authority  of  the  Coiut  in  exercising  powers 
of  sale  and  leasing  the  trust  property  ;  Turner  v.  Turner  (30  Beav.  414). 

Secondly,  the  title  was  accepted  under  the  belief  that  the  order  for  compromise 
authorized  a  sale  by  private  contract.  The  purchaser  is  not  bound  by  an  acceptance 
of  a  title  made  in  ignorance  of  the  facts ;  Jenkins  v.  Hiles  (6  Yes.  655),  where  the 
principle  is  clearly  laid  down  by  Lord  Eldon,  who  says,  "  When  the  vendor,"  &o.  He 
also  cited  Warren  v.  Richardson  (1  Younge,  1). 

p2]  Thb  Master  of  the  Bolls  [Sir  John  Romillyl.  I  think  the  Defendant  will 
get  a  perfectly  good  title  under  this  contract,  and  that  there  is  a  misapprehension  in 
the  foundation  of  his  argument.  This  is  not  a  sale  under  the  authority  of  the 
Court ;  on  that  part  of  the  case  I  have  no  doubt  I  assent  to  the  proposition  that 
where  there  is  a  suit  pending  for  the  administration  of  an  estate,  the  trustee  can  only 
sell  with  the  authority  and  sanction  of  the  Court.  But  this  is  not  a  sale  under  the 
Court ;  if  it  had  been,  it  would  have  been  so  stated  in  the  order,  the  purchase-money 
would  have  to  be  paid  into  Court,  and  the  sale  would  have  to  be  confirmed  by  an 
Older.  But  a  sale  under  the  Court  would  have  defeated  the  object  of  parties  and  of 
this  order,  which  was,  to  stay  all  pixxseedings  whatever  in  the  suit.  After  the  com- 
promise had  been  sanctioned,  the  Court  could  not  make  any  other  order  in  the  suit 
unless  the  order  approving  the  compromise  had  been  first  set  aside,  except  to  carry 
the  compromise  into  effect.  This  order  controlled  the  Court;  it  is  an  order  to 
compromise  the  suit  on  certain  terms  specified  therein,  and  with  which  the  Court  had 
nothing  to  do,  further  than  this : — to  consider  whether  the  compromise  was  for  the 
benefit  of  the  parties  to  it  who  were  under  disability.  For  that  purpose  a  reference 
was  made,  the  terms  of  the  compromise  were  considered  in  Chambers  and  were 
approved  of  and  confirmed,  and  all  further  proceedings  in  the  suits  were  stayed.  The 
Court  was  thereupon  functus  officio,  and  if  an  application  had  been  made  to  confirm 
the  sale,  or  to  take  any  other  steps  in  the  suits,  the  Court  would  simply  have  said 
that  it  had  nothing  to  do  with  the  matter. 

It  was  agreed,  by  the  17th  clause  of  the  compromise,  that  the  estate  should  be 
•old  by  the  person  who  [93]  had  authority  to  sell,  without  the  interference  of  the 
Court;  but  it  was  agreed  that  all  persons  interested  should  have  liberty  to  bid,  and 
that  the  sale  should  take  place  by  public  auction,  and  that  Mr.  Simpson  should  have 
tlie  conduct  of  the  sale. 

This  being  no  sale  under  the  authority  of  the  Court,  but  under  a  compromise 
nnctioned  by  the  Court,  the  only  question  is,  whether  this  has  been  duly  earned  into 
effect  by  the  persons  entrusted  with  the  oontroul  of  the  sale.  The  Plaintiff  Edmund 
Collingwood  Bousfield  is  the  vendor,  and  Mr.  Simpson,  who  had  the  conduct  of  the 
sale,  finding  he  had  no  bidding  at  the  auction,  and  subsequently  an  offer  having  been 
made  by  the  Defendant  to  buy  the  property  at  the  amount  of  the  reserved  bidding, 
Kcepts  it  I  think  it  was  not  ultra  vires  to  accept  the  price  which  would  have  been 
taken  at  the  auction  if  it  had  been  offered,  and  that  it  was  competent  for  him  to  sell 
the  property  by  private  contract  at  the  amount  of  the  reserved  bidding. 

1  do  not  dispute  that  where  an  agent  or  trustee  is  authorized  to  sell  any  property 
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in  a  particular  manner,  the  authority  is  limited  to  that  particular  mode  of  selling,  and 
that  ne  cannot  exceed  the  scope  of  his  authority.  But  that  is  not  the  case  here ;  it 
is  an  agreement  by  all  parties  that  the  property  shall  be  sold,  at  all  events,  for  the 
purposes  of  division,  and  that  it  shall  be  sold  by  public  auction.  Assume  it  could 
not  be  sold  at  all  by  public  auction,  is  there  to  be  an  end  of  the  compromise  1  I  think 
not  As  soon  as  Mr.  Simpson  attempted  to  sell  by  auction,  he  found  that  he  could 
not  sell  it  by  that  mode,  that  he  then  accepted  an  c^er  to  purchase  the  property  upon 
the  conditions  of  sale  and  at  the  reserved  price  previously  agreed  to  be  accepted  for 
it.  I  think  that  this  was  a  perfectly  good  sale,  and  [94]  that  the  Defendant  is  bound 
to  complete.    My  decision  will  affirm  his  title. 

As  to  the  acceptance  of  the  title,  I  assent  to  this  proposition : — that  a  purchaser 
is  only  bound  by  Bis  acceptance  of  the  title,  so  far  as  ne  is  made  cognizant  of  it,  and 
that  if  anything  is  kept  back  by  the  vendor  he  is  not,  as  to  that,  bound  by  his  accept- 
ance. But  here  the  Defendant  was  cognizant  of  everything  except  this  order  for  a 
compromise. 

[94]    Sekpus  v.  Holiand.    July  16,  1863. 

The  Plaintiff  obtained  a  judgment  against  a  tenant  for  life  in  remainder,  whoae  estate 
was  liable  to  forfeiture  by  his  non-user  of  the  name  and  arms  of  the  testator. 
Upon  a  bill  to  realize  the  charge,  the  Court,  at  the  hearing,  refused  to  grant  an 
injunction  to  restrain  the  tenant  for  life  from  forfeiting  his  me-estate. 

Under  the  will  of  Michael  Corbett,  the  Defendant  Corbett  Holland  was  tenant 
for  life  in  remainder,  expectant  on  the  decease  of  his  father  and  of  his  uncle  without 
issue,  of  large  real  estates  in  Gloucestershire. 

The  will  contained  a  clause,  enjoining  every  tenant  for  life  or  in  tail  in  possession 
of  the  estate  to  take  and  use  the  name  of  Corbett  as  their  last  or  principal  name,  and 
to  wear  the  family  arms.  And  in  default  of  taking  or  in  case  of  discontinuing  to 
use  the  same,  then  the  estate  of  such  persons  was  to  cease  and  determine,  and  the 
remainders  were  to  be  accelerated. 

In  1858  the  Plaintiff  obtained  a  judgment  against  Corbett  Holland,  which  he  duly 
registered,  and  he  thereby  acquired  a  charge  on  his  reversionary  life-estate.  This 
bin  was  filed  by  the  Plaintiff  to  set  aside  a  fraudulent  conveyance  of  the  reversion, 
and  also  for  a  foreclosure  and  redemption  as  against  Corbett  Holland  and  his  other 
incumbrancers. 

[96]  The  bill,  amongst  other  things,  prayed  "  that  the  Defendant  Corbett  Holland 
might  be  restrained  by  injunction  from  entering  into  any  treaty,  negotiation  or 
arrangement  with  his  brother,  or  any  other  person  or  persons,  for  defeating  the 
Plaintiff's  said  security,  by  not  taking  or  not  using  the  surname  of  Corbett  when  he 
should  become  entitled  to  an  estate  for  life  in  the  hereditaments  and  premises  devised 
to  him  by  the  will  of  the  testator  Michael  Corbett." 

The  cause  now  came  on  to  be  heard. 

Mr.  Bagsallay  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff,  asked,  amongst  other  relief, 
to  restrain  the  Defendant  from  forfeiting  his  life-estate  by  non-user  of  the  name  and 
arms. 

Mr.  Selwyn,  Mr.  Hobhouse,  Mr.  Southgate,  Mr.  Cole  and  Mr.  Begg,  for  the 
Defendants. 

Thb  Mastkr  of  the  KoLi;9  [Sir  John  Eomillyl.  I  cannot  compel  the  Defendant 
Corbett  Holland  to  take  the  name  or  arms  of  Corbett,  nor  can  I  grant  such  an 
injunction  as  is  asked. 

[96]    Hennessey  v.  Bray.    July  16,  1863. 

[S.  C.  9  Jur.  (N.  S.)  1065;  11  W.  R.  1053.] 

The  word  "heirs,"  in  a  devise  to  first  and  other  sons,  construed  "heirs  of  the  body," 
in  order  to  give  effect  to  the  general  intention  that  the  sons  should  take  succes- 
sively and  in  priority  of  birth. 
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Derise  to  A.  R  for  life,  and  afterwards  to  his  "first  and  other  sons  snoeessively 
according  to  the  priority  of  their  respective  births  and  their  respective  heirs" 
[omitting  "  of  their  bodies  "1,  to  the  extent  that  the  elder  should  be  preferred  to 
the  youn^r,  and  "  for  default  of  such  son  or  sons,"  to  the  daughters  as  tenants  in 
common  in  fee.  Held,  that  the  sons  of  A.  B.  took  successively  as  tenants  in  tail 
generaL 

Trustee  defa/io,  held  liable  to  account  as  a  trustee  dejure. 

The  estate  of  a  tenant  for  life  was  liable  to  forfeiture  on  his  mortgaging  it  He 
mortsnged  it  to  C.  D.  unknown  to  the  parties  taking  under  the  forfeiture.  Held, 
that  C.  D.  was  liable  to  account  to  them  for  the  rents,  at  all  events  from  the  filing 
of  the  bill,  and,  beyond  that,  from  the  time  he  had  notice  of  the  trusts  creating  the 
forfeiture. 

The  testator,  by  his  will  dated  in  1844,  devised,  his  estate,  called  Bray  Down,  to 
trustees  in  fee,  upon  trust  as  follows : — "  To  pay  the  rents  to  my  son  Beginald  Bray 
for  and  during  the  term  of  his  natural  life,  and  from  and  immediately  after  the 
decease  of  my  son  Beginald  Bray  mv  will  is,  that  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  shall  stand  and  be  possessed  of  my  Bray  Down  estate,  and  also 
my  mine  thereon,  and  all  other  such  mines  as  shall  be  thereon,  and  the  profits, 
proceeds,  dues  and  produce  of  such  mine  or  mines,  respectively,  upon  trust /or  ihe  first 
and  other  sons  of  my  son  Beginald  Bray,  successively,  according  to  the  priority  of  their 
respective  births,  and  their  respective  heirs  for  ever,  to  the  intent  that  the  elder  of  the  said  son 
and  BODS  of  my  son  Beginald  Bray  and  his  heirs  shaU  be  preferred  aad  taken  before  the 
yotmger  of  the  same  sons  and  his  heirs ;  and  for  default  of  such  son  or  sons  as  last 
aforesaid,  upon  trust  for  all  and  every  the  daughter  and  daughters  of  Beginald  Bray 
and  their  respective  heirs  and  assigns  for  ever,  equally  to  be  divided  between  them, 
if  more  than  one,  share  and  share  alike,  as  tenants  in  common  and  not  as  joint-tenants, 
and  if  there  shall  be  but  one  such  daughter  [97]  of  Beginald  Bray,  then  upon  trust 
for  such  one  daughter,  her  heirs  and  assigns  for  ever." 

He  then  provided  that  if  Beginald  Bray  should  execute  any  mortgage,  &c,  of  the 
rents  and  profits  of  the  Bray  Down  estate  "then  and  from  thenceforth,  and  in  either 
of  such  cases,  the  trusts  hereinbefore  declared  for  his  benefit  shall  absolutely  cease 
and  be  void,  and  my  said  trustees  or  trustee,  for  the  time  being  of  this  my  will  shall, 
immediately  thereupon,  during  the  remainder  of  the  life  of  my  said  son  Beginald 
Bray,  stand  and  be  possessed  of  my  said  rents  and  profits,  proceeds,  dues  and  produce, 
upon  trusts  for  such  person  or  persons  and  in  the  same  manner,  in  all  respects,  as  if 
my  said  son  Beginald  Brav  were  then  dead." 

He  gave  the  residue  of  his  real  and  personal  estate  in  trust  to  convert  and  divide 
twtveen  his  other  children. 

The  testator  died  in  the  same  year  (1844). 

By  an  indenture,  dated  the  29th  of  October  1851,  Beginald  Bray  mortgaged  the 
estate  to  Kittow  for  £100 ;  but  this  was  not  discovered  by  the  Plaintiffs  until  1861. 

Reginald  Bray  had  had  one  child  only,  a  son,  who  died  an  infant  in  the  year 
1852. 

The  Defendant  William  Pitt  Bray  was  the  heir  at  law  of  the  testator,  and  as  such 
claimed  to  be  entitled,  in  possession,  to  the  Bray  Down  estate.  The  Defendants 
Reginald  Bray,  Biohard  Kittow  and  George  Jennings  contended  that,  under  the 
trusts  of  the  will,  the  son  of  Beginald  Bray  took  the  fee-simple  of  the  Bray  Down 
estate,  and  that,  upon  the  death  of  such  [98]  son,  the  fee-simple  devolved  upon  the 
Defendant  Reginald  Bray  as  the  heir  at  law  of  his  son. 

The  bill  sought  a  declaration  that  the  estate  and  interest  of  Reginald  Bray  ceased 
npon  the  29th  of  October  1851,  and  a  declaration  of  what  persons  thereupon  became 
entitled  to  the  rents  and  profits  of  the  Bray  Down  estate. 

It  asked  for  an  account  and  payment  of  the  rents  received  by  Kittow  and  Reginald 
Kray  since  that  time. 

Mr.  Hobhouse  and  Mr.  Kekewich,  for  the  Plaintiffs,  two  of  the  children  of  the 
testator. 

Firsts  the  general  intention  is  that  the  sons  should  take  successively,  and  this  could 
only  be  attained  by  giving  them  estates  tail     The  life-estate  of  Beginald  became 
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forfeited  upon  his  executing  the  mortgage  to  Kittow,  and  the  estate  is  now  vested  in 
the  residuary  devisees,  subject  to  the  rights  of  any  son  who  may  hereafter  be  bom  to 
Eeginald  Bray. 

Secondly,  as  to  the  period  from  which  the  Defendants  ought  to  aooount  for  die 
rents,  they  argued  that  Jennings  and  Kittow  were  accountable  from  the  death  of  the 
eon,  when  his  estate  ceased  and  the  forfeiture  took  effect.  They  cited  Jarman  on 
Wills  (p.  728  (Ist  edit)) ;  Jod  v.  MiUs  (3  K.  &  J.  458) ;  Lambarde  v.  Turton  (1  De  G. 

F.  &  J.  495) ;  Eieks  v.  SaUiii  (3  De  G.  M.  &  G.  782) ;  fFright  v.  Chard  (4  Drew.  673); 
AsUey  V.  AMey  (6  Sim.  358) ;  Dormer  v.  Fortesaie  (3  Atk.  124) ;  Tyrone  v  Tht 
Marquis  of  Waterford  (1  De  G.  F.  &  J.  613). 

[99]  Mr.  Southgate  and  Mr.  £.  Charles,  for  Kittow,  argued  that  the  account 
against  him  ought  to  be  from  the  filing  of  the  bill  only ;  Hicks  v.  SaHitt  (3  De  G.  K  & 

G.  782).  That  the  mortgage  deed  ^ve  him  no  notice  of  the  trusts,  and  that  he  had 
acted  merely  as  agent  of  I^ginald  Bray  and  not  as  trustee,  and  was  therefore  only 
accountable  to  his  principal ;  Maw  v.  Pearson  (28  Beav.  196). 

Mr.  Speed,  for  Jennings,  argued  that  the  son  of  Reginald  Bray  took  a  vested 
estate  in  fee-simple  upon  his  birth,  and  that  upon  his  death  the  estate  descended  in 
fee-simple  upon  his  father.  He  insisted  that  Jennings,  who  was  not  a  properly  consti- 
tuted trustee,  was  not  liable  to  account ;  In  re  PManTs  Trusts  (32  L.  J.  (Oh.)  657) ; 
Foster  v.  Lord  Ramney  (11  East,  594);  The  King  v.  The  Mwrgms  of  Stafford  (7  Ea^t, 
621);  Kershaw  v.  Kershaw  (3  El.  &  B.  845);  Leiwis  d.  Ormond  v.  fTaters  (6 
East,  336). 

Reginald  Bray  did  not  appear  on  the  hearing. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  this  is  an  estate  tail 
in  the  sons,  and  I  am  of  opinion  that  it  was  a  vested  interest  in  them  immediately 
upon  their  births. 

It  is  clear,  upon  the  words  of  gift  to  the  first  and  other  sons  of  Reginald  Bray, 
the  elder  to  be  preferred  and  take  before  the  younger,  that  the  moment  a  son  was 
bom,  the  estate  immediately  vested  in  him  for  an  estate  of  inheritance,  either  in  fee- 
simple  or  in  tail,  and  [100]  that  it  did  not  remain  contingent  until  the  death  of 
Reginald  Bray  took  place.  If  this  devise  to  the  sons  gave  an  estate  in  fee-simple, 
then  this  effect  took  place : — That  if  Reginald  Bray  haid  three  or  four  sons,  and  the 
eldest  son  had  died  in  the  lifetime  of  his  father,  then  the  vested  fee-simple  would  (to 
use  an  expression  which  shocked  our  ancestors  very  much)  have  descended  upon  his 
father,  under  the  statute  (3  &  4  Will.  4,  c.  106,  s.  6),  and  vested  in  him  as  heir  of  his 
son.  In  that  state  of  things,  the  clause  of  forfeiture  was,  of  course,  put  an  end  to, 
and  Reginald  Bray  became  the  owner  of  the  estate  in  fee-simple,  and  could  deal  with 
it  as  he  pleased.  But  I  think  it  is  impossible  to  give  that  construction  to  this  devise, 
because  the  effect  of  it  would  be,  to  prevent  any  other  son  of  Reginald  Bray  taking 
the  estate  as  the  testator  intended,  although  the  eldest  son  died  an  infant.  A  second 
son  would  take  nothing,  whereby  it  is  obvious  that  the  whole  object  of  this  devise 
would  be  defeated:  ^r  it  directs  that  the  first  and  other  sons  should  take 
"  successively,  according  to  the  priority  of  their  births,  and  their  respective  heirs  for 
ever,  to  the  intent  that  the  elder  of  the  said  son  or  sons  of  my  son  Reginald  Bray  and 
his  heirs  shall  be  preferred  and  taken  before  the  younger  of  the  same  sons  and  his 
heirs." 

I  think  that  the  intention  of  the  testator  is  clear  that  the  sons  were  to  take,  in 
succession,  estates  of  inheritance,  and  the  only  way  in  which  they  could  so  take  is,  by 
giving  them  successively  estates  in  tail  general. 

That  being  my  opinion  as  to  the  expressed  intention  of  the  testator,  is  there  any 
rule  of  law  in  construing  wills,  which  forbids  it?  The  only  rule  is  that  the  wora 
"  heirs  "  is  to  be  taken  in  the  largest  possible  sense,  and  [101]  then  this  would  be  an 
estate  in  fee-simple,  and  not  an  estate  tail.  But  the  Court  has  thought  that  where 
the  meaning  of  the  testator  is  plain,  the  limitations  may  be  modified  to  carry  it  into 
effect.  Nothing  is  more  common  than  an  estate  for  life  to  a  son  being  enlarged  to  an 
estate  tail,  in  oraer  to  prevent  the  application  of  the  rules  against  perpetuity,  and  this 
is  done  under  the  doctrine  termed  cy-pres.  By  this,  where  a  testator  has  given  a  series 
of  estates  in  succession,  which  would  be  too  remote,  the  Courts,  in  order  to  effect  the 
general  intention  of  the  testator,  and  even  against  the  ordinary  meaning  of  the 
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particular  ezpraasion  of  the  clause,  have  given  the  first  devise  an  estate  tail,  so  that, 
as  nearly  as  possible,  all  the  children  may  take  in  succession. 

I  think  it  is  open  to  this  Court  to  say  here,  that  the  word  "  hdrs  "  is  to  be  read 
"heirs  of  the  body,"  for  the  purpose  of 'giving  effect  to  the  plainly  expressed  scope  and 
intention  of  the  will 

Then  is  this  construction  affected  by  the  gift  overl  On  the  contrary,  I  think 
that,  if  anything,  it  is  assisted  by  it ;  for  the  wul  goes  on  to  say,  "  And  for  default  of 
such  son  or  sons  as  last  aforesaid,  upon  trust  for  all  and  every  the  daughter  and 
daughters  of  Reginald  Bray,"  and  so  on.  It  is  very  true  it  does  not  say  issue,  if  it 
had  said  "  such  issue,"  even  then  the  cases  which  Mr.  Speed  has  referred  to  would 
shew  that  such  issue  referred  to  the  sons  who  are  mentioned  previously ;  but  he 
expressly  says,  "  and  for  default  of  such  son  or  sons  as  last  aforesaid."  The  meaning 
then  is  this : — a  son  takes  an  estate  tail,  and  if  that  estate  tail  does  not  take  effect, 
then  it  goes  over  to  the  daughters.  My  opinion  therefore  is,  upon  the  authority  of 
the  class  of  cases  [1021  referred  to  (omitting  Keene  v.  Dickson  (1  Bos.  &  Pullen, 
254,  D.),  which  is  an  autnority  the  other  way,  but  which  is,  if  not  expressbr  overruled, 
expressly  disregarded  in  all  the  subsequent  decisions  (1  Jarm.  on  mils,  685,  n. 
(2d  edit) ),  that  upon  the  failure  of  the  previous  estates,  the  gift  over  in  favour  of 
the  daughters  takes  effect,  and  therefore  I  am  of  opinion  that  Reginald  Bray  took  an 
estate  for  life,  with  estates  to  his  first  and  other  sons  successively  in  tail  general,  and 
that  upon  the  failure  of  those  estates  the  limitation  over  to  the  daughters  as  tenants 
in  common  in  fee  took  effect. 

That  being  so,  the  forfeiture  clause  takes  effect,  and  it  is  a  singular  thing,  in  this 
case,  that  Reginald  Bray,  who  is  the  person  principally  interested  in  arguing  against 
this  construction  of  the  will,  does  not  appear  to  argue  the  question.  The  Defendant 
Mr.  Jennings  has  not  been  properly  and  regularly  appointed  a  trustee,  but  this  Court 
cannot  regard  that,  because  the  property  has  been  conveyed  to  him,  and  he  has 
accepted  it  upon  the  trusts  of  the  will,  and  therefore  he  is  de  faeto  a  trustee.  I  am 
therefore  of  opinion  that  he  must  be  held  answerable  for  all  the  rents  and  profits  of 
the  estate  which  he  has  received. 

The  only  other  question  is,  the  time  from  which  the  account  is  to  be  taken.  I  am 
disposed  to  think  that  Mr.  Kittow  is  only  liable  to  account  for  the  rents  of  the  estate 
(assuming  him  to  have  received  any  for  his  own  benefit)  from  the  time  he  had  notice 
of  the  trusts,  whenever  that  was,  but  he  clearly  had  notice  of  the  trusts  when  the  bill 
was  filed.  Reginald  Bray  and  G.  Jennings  are  liable  to  account  for  the  rents  and 
profits  from  the  death  of  Reginald  Bra/s  son,  when  [103]  the  gift  over  and  the 
forfeiture  took  effect,  but  Mr.  Kittow  is  only  liable  since  the  filing  of  the  bill,  unless 
the  Plaintiffs  can  shew  that  he  had  notice  of  the  trust  prior  to  that  time;  the 
mortgage  deed  clearly  gave  him  no  notice. 

[103]    Fbkgusson  v.  The  London  and  Brighton  Railway  Company. 

July  16,  1863. 

[S.  0.  affirmed  on  appeal,  3  De  G.  J.  &  S.  653 ;  46  E.  R.  790 ;  33  L.  J.  Ch.  29 ;  9  L. 
T.  134 ;  2  N.  R.  566 ;  11  W.  R.  1088.  See  Fulling  v.  London,  Chatham  amd  Dover 
Raaioay  Company,  1864,  3  De  G.  J.  &  S.  669 ;  46  K  R.  796 ;  Bam^  v.  Soidhsea 
Raiivxiy  Company,  1884,  27  Ch.  D.  543 ;  Ketford  v.  Seacomble,  Hoylake  and  Deeside 
BaUtoay  Company,  1888,  57  L.  J.  Ch.  273.] 

A  person  held,  under  the  same  lease,  a  piece  of  ground  on  the  south  side  of  a  public 
road,  on  which  his  house  and  garden  were  situate,  and  a  corresponding  piece  of 
ground  of  equal  width  on  the  north  side,  on  which  he  was  prohibited  from  building, 
but  it  was  used  for  the  purposes  of  recreation  and  pleasure.  A  railway  company 
were  desirous  of  taking  the  north  piece  only.  The  Court  refused,  on  motion,  to 
compel  them  to  take  both,  as  being  parts  of  a  "house  "  within  the  92d  section  of  the 
Lands  Clauses  Consolidation  Act. 

In  1840  the  owner  of  Champion  Park  formed  a  private  road  running  east  and 
west  through  part  of  it,  and  he  laid  out  the  land,  on  both  sides  of  it,  in  plots,  to  let 
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on  building  leases.  Some  of  the  intended  lessees  entered  into  arrangements  vrith  the 
owner,  that  hoases  should  be  erected  on  the  south  side  of  the  road  only,  and  that  the 
land  on  the  north  side  should  be  kept  free  from  any  buildings. 

By  an  indenture  of  lease,  dated  in  1843,  two  pieces  of  ttiis  land  were  demised  to 
the  Plaintiff;  one  was  on  the  south  side  of  the  rora,  and  was  80  feet  wide  and  nearly 
400  feet  deep ;  and  on  this  the  Plaintiff's  house  was  erected,  having  a  garden  before 
and  behind.  The  other  corresponding  piece  was  on  the  north  side  of  the  road,  and 
was  of  the  same  width  (80  feet)  and  105  feet  long.  The  Plaintiff,  by  his  lease, 
covenanted  not  to  build,  on  the  ground  on  the  north  side  of  the  road,  any  messuage 
or  building,  coach-house,  stable,  cow-house  or  other  buildings  whatsoever,  save  aoiii 
except  a  greenhouse  or  hot-house,  or  pleasure  or  summer-house. 

The  piece  of  ground  on  the  north  belonging  to  the  Pbtintiff,  together  with  several 
similar  pieces  belonging  [104]  to  other  lessees,  remained  free  from  buildings.  It  was 
covered  with  turf,  and  was  used  by  the  Plaintiffs  and  other  lessees  and  their  families 
(as  the  Plaintiff  said)  for  a  cricket-ground  and  for  recreation,  as  part  of  the  grounds 
belonging  to  their  houses. 

Both  pieces  of  land  together  comprised  about  1  acre  27  perches. 

In  1844  the  parish  adopted  the  road  as  a  public  road. 

The  Defendants,  the  company,  in  December  1862,  gave  notice  to  the  Plaintiff  that 
the^  required  the  piece  of  land  on  the  north  of  the  new  road  only  for  the  purpose  of 
their  undertaking.  The  Plaintiff  insisted  that  they  were  bound  to  take  the  whole  of 
the  property,  that  is,  the  house  and  land  at  the  south  of  the  new  road,  as  well  as  that 
on  the  north.  The  question  was  whether,  under  the  92d  section  of  the  Lands 
Ckuses  Consolidation  Act  (8  &  9  Vict  c.  18,  s.  92),  the  Defendante  could  take  the 
property  on  the  north  without  taking  that  on  the  south.  That  section  says,  "  that 
no  party  shall  at  any  time  be  required  to  sell  or  convey  to  the  company  apart  only  of 
any  house,  or  other  building  or  manufactory,  if  such  party  be  willing  and  able  to  sell 
and  convey  the  whole  thereof." 

The  Plaintiff  filed  this  bill  in  July  1863,  to  restrain  the  Defendants  from  taking 
possession  of  a  part  of  his  premises  until  they  had  paid  compensation  for  the  whole, 
and  a  motion  was  now  made  for  an  injunction. 

Mr.  Selwyn  and  Mr.  A.  Or.  Marten,  for  the  Plaintiff,  areued  that  both  pieces  of 
land  were,  in  law,  comprised  under  the  word  "  house,"  and  that  the  Defendants  cooM 
rL05]  not  resist  taking  the  whole.  They  relied  on  the  cases  of  Lord  Grosvenor  v. 
Hampstead  Railway  Company  (I  De  Qex  &  J.  446);  Cole  v.  fFest  London  BaUvxii/ 
Company  (27  Beav.  242) ;  King  v.  fFycorrJfe  RaUtoay  Company  (28  Beav.  107) ;  and  see 
fidling  v.  7%e  London,  Cha^m  and  Dover  Raikoay  Company  (M.  R.  25  April  1864,  and 
L.  J.  23  June  1864). 

Mr.  Bolt  and  Mr.  J.  H.  Taylor,  for  the  Defendants,  were  not  called  on. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  ought  not  to  interfere  by 
injunction  in  this  case.  If  the  Plaintiff  establishes  his  right,  compensation  must  be 
given  to  him  for  the  whole  of  his  house,  whether  the  railway  company  are  allowed  to 
take  the  land  now  or  not.  But  my  opinion  is,  that  the  Court  ought  not  to  interfere 
to  restrain  the  company  from  taking  the  land  without  giving  compensation  for  the 
whole  as  part  of  the  "  house,"  except  where  it  is  clear,  upon  the  construction  put  upon 
this  Act  of  Parliament,  that  it  forms  part  of  the  "  house,  properly  so  called.  I  cannot 
say  that  I  have  come  to  that  conclusion  in  this  case.  It  does  not  appear  to  me 
necessary  to  consider  whether  it  was  included  in  the  same  demise  or  not ;  a  very  large 
piece  of  land  may  have  been  included  in  the  demise,  on  a  portion  of  which  the 
Plaintiff  may  have  built  a  house  and  laid  out  pleasure-grounds,  and  he  may  have 
separated  another  portion  from  it  for  other  purposes.  I  find  here  a  house  built  upon 
a  piece  of  land  80  feet  from  east  to  west,  and  nearly  400  feet  from  north  to  south, 
with  a  garden  before  and  behind  it,  and  bounded  by  other  persons'  property  on  both 
sides  and  [1061  by  a  public  highway  on  the  north.  My  opinion  is,  that  if  any 
person  were  asked  what  the  house  consisted  of,  or  what  the  house  was,  he  would 
consider  the  house  included  only  that  portion  of  the  garden  which  lies  in  front  of  and 
behind  it,  and  which  is  bounded  by  the  public  high  road  on  the  north  and  by  the 
property  of  another  person  on  the  south.  It  may  oe  true,  that  if  a  purchaser  of  the 
house  were  informed  that  the  piece  of  land  in  front  beyond  the  road  was  held  with 
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the  house  under  one  demise  of  the  whole  property,  then  a  question  might  arise 
whether  the  vendor  had  not,  when  selling  the  house,  had  the  intention  of  selling  all 
that  was  included  in  the  demise.  But  I  do  not  think  that  any  person  would  fairly 
consider  that  anything  on  the  other  side  of  a  public  high  road  was  part  of  the  house. 
Under  the  terms  of  the  Act  of  Parliament,  I  must  be  satisfied  that  there  could  be  no 
qnestioD  upon  that  fact,  before  I  compel  the  railway  company  to  take  the  whole, 
before  they  enter  upon  the  land. 

I  propose  not  to  grant  the  injunction,  bat  to  make  the  costs  of  the  motion  costs 
in  the  cause.  If  the  Plaintiff  proves  his  case  at  the  hearing,  and  is  able  to  establish 
that  the  whole  of  the  house  ought  to  be  taken,  he  will  have  the  full  benefit  of  it. 

Non. — Upon  appeal  the  Lords  Justices  differed,  and  the  decision  was  affirmed, 
4th  August  1863.     [3  De  G.  J.  &  S.  653.] 


[107]    Chubchill  V,  Shepherd.    July  18,  1863. 

By  a  settlement  made  in  June  1842,  property  of  the  wife  was  settled,  and  the  husband 
covenanted  that  if,  during  the  coverture,  any  real  or  personal  estate  should 
"  descend  or  devolve  to  or  vest "  in  his  wife,  or  in  him  in  her  right,  he  would  settle 
it.  In  August  1842  a  sum,  part  of  the  distributive  share  of  the  wife  in  the  estate 
of  her  father,  who  died  in  1821,  and  which  had  been  overlooked,  was  recovered  and 
paid  to  the  trustees  of  the  settlement,  and  the  husband  received  the  income  for 
twelve  years.  Held,  that  it  was  not  within  the  covenant  to  settle,  and  that  the 
husband  had  not  so  acquiesced  as  to  make  it  subject  to  the  trusts  of  the  settlement. 

By  the  settlement  made  on  the  marriage  of  Smyth  Churchill  with  Mary  Shepherd, 
dated  the  16th  of  June  1842,  certain  property  of  the  wife  and  husband  was  assigned 
to  trustees  upon  the  usual  trusts. 

And  Smyth  Churchill  thereby  covenanted  with  the  trustees  that,  "  if,  at  any  time 
or  times  during  the  said  intended  coverture,  any  real  or  personal  estate  should  descend, 
or  devolve  to,  or  vest  in  Mary  Shepherd,  or  to  or  in  Smyth  Churchill  in  her  right, 
then  and  in  such  case,  and  so  often  as  the  same  should  happen,"  Smyth  Churchill 
would  execute  or  join  with  Mary  Shepherd  in  executing  all  such  deeds,  &c.,  as  should 
be  necessary  for  conveying,  &c.,  the  said  real  and  personal  estate,  in  such  manner, 
that  the  same  should  be  vested  in  the  trustees,  upon  such  trusts  as  would  nearest 
correspond  with  the  trusts  before  expressed  concerning  the  trust  moneys  thereby 
settled. 

The  circumstances  which  gave  rise  to  the  question  in  this  special  case  were  as 
follows: — The  father  of  Mary  Shepherd  died  intestate  in  the  year  1821,  and  her 
mother,  who  was  the  administratrix  of  her  father,  died  in  1853.  After  her  mother's 
death,  it  was  found  that  she  was  considerably  indebted  to  the  estate  of  her  father. 
The  amount,  being  ascertained,  was  paid  to  the  administrator  de  bonis  non  of  her 
father,  who,  in  August  1854,  transferred  £1003  consols  (being  the  distributive  share 
of  Mary  Churchill)  to  the  trustees  of  her  marriage  settlement,  and  they  had  paid  the 
income  to  the  tenant  for  [108]  life,  in  accordance  with  the  settlement,  down  to  the 
present  time. 

The  question  was,  substantially,  whether  this  fund  was  included  in  the  marriage 
aettlement. 

Mr.  Selwyn  and  Mr.  6.  A.  Young,  for  the  Plaintiff,  argued  that  this  was  not 
iroperty  which  had  descended,  dev<Mved  to,  or  vested  in  the  wife  during  the 
coverture,  and  that  therefore  it  was  not  included  within  the  covenant  to  settle. 

Mr.  Boyle,  for  the  Defendant,  a  child  of  the  marriage.  This  sum  is  bound  by  the 
covenant ;  its  existence  was  not  known  at  the  date  of  the  marriage,  and  if  known,  it 
most  have  been  considered  that  the  mother  (the  administratrix)  had  a  life  interest  in 
it.  It  vested  in  the  husband  upon  and  during  the  marriage,  and  at  the  moment  the 
coverture  took  place;  it  therefore  comes  within  the  covenant.  The  wife  has 
acquiesced  since  1821,  and  the  husband  since  1842,  and  he  has  received  the  dividends 
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since  1864 ;  he  haa  therefore  devoted  it  to  the  tnute  of  the  settlement.     He  cited 
Blythe  v.  GnmmUe  (13  Sim.  190). 

Thb  Mastkr  of  thb  Bolls  [Sir  John'Bomiliy].  I  am  of  opinion  that  this  fund  ia 
not  within  the  covenant  When  the  covenant  speaks  of  real  or  personal  estate  which 
should  descend,  or  devolve  to,  or  vest  in  the  wife  during  the  intended  coverture,  it 
applies  to  something  not  actually  descended,  or  devolved,  or  vested  at  that  moment^ 
and  if  anything  which  had  then  descended  or  which  then  belonged  to  the  wife  is  not 
settled,  it  must  be  assumed  that  it  was  not  intended  to  be  settled. 

[109]  As  to  the  alleged  acquiescence,  I  am  of  opinion,  assuming  the  husband  did 
not  request  this  sum  to  be  paid  to  the  trustees,  or  ezjiress  a  desire  that  it  should  form 
part  of  the  settlement,  that  the  fact  of  receiving  the  dividends  for  twelve  years  did  not 
constitute  such  a  waiver  or  acquiescence,  on  his  part,  as  to  make  this  fund  subject 
to  the  trusts  of  the  settlement.  Mr.  Churchill  is  therefore  entitled  to  it,  subject  to 
his  wife's  consent. 


[109]    Bashfobd  v.  Cann.    July  21,  1863. 

[S.  C.  11  W.  R  1037.    See  Prestm  v.  Neek,  1879,  12  Oi.  D.  771.] 

Upon  the  grant  of  an  annuity  during  the  grantor's  life,  the  grantee  undertook  that 
when  the  annuity  "  came  to  be  paid  off"  and  "  as  soon  as  the  annuity  was  re- 
deemed" he  would  assign  the  policy  on  the  grantor's  life  to  the  grantee.  The 
policy  was  effected  by  and  paid  for  by  the  grantee.  Held,  on  the  death  of  the  grantor 
without  having  redeemed  the  annuity,  that  the  representative  of  the  grantor  was 
not  entitled  to  the  produce  of  the  policy,  or  even  to  the  surplus  oeyond  the 
redemption  money. 

By  an  indenture  dated  the  15th  of  April  1829,  Austin,  in  consideration  of  JSIBOO, 
granted  to  Walker  an  annuity  of  £205,  payable  during  the  life  of  Austin,  and  secured 
by  a  demise  of  certain  property  for  one  hundred  years,  if  Austin  should  so  long  live. 
"The  deed  contained  a  power  to  Austin  to  redeem  the  annuity  in  two  portions,  on 
payment  of  £1800  and  the  arrears  of  the  annuity.  Walker  agreed  to  accept  these 
sums  "  as  and  for  the  price  of  repurchase,  and  in  satisfaction  and  full  discharge  of  " 
the  annuity ;  and  immediately  after  the  repurchase,  the  annuity  and  term  of  years, 
"  and  all  other  securities  for  the  same  annuity,  shall  cease  and  be  void." 

Austin  also  thereby  covenanted  that  he  would  personally  attend  at  the  West  of 
England,  or  at  any  other  ofBce  of  insurance  in  London  or  Westminster,  for  the  purpose 
and  to  the  end  that  a  policy  of  insurance  might  be  obtained,  at  the  expense  of  Walker, 
on  the  life  of  him,  Austin,  and  that  he  would  not,  during  the  con-[110]-tinuance  of 
the  annuity,  go  on  the  seas,  or  in  parts  beyond  the  seas,  without  giving  Walker 
notice ;  and  that,  in  case  Walker  should  have  previously  insured  any  sum  not  ex- 
ceeding £1800  on  the  life  of  Austin,  and  should  pay  any  additional  rate  of  insurance, 
by  reason  of  Austin  going  on  the  seas,  he,  Austin,  should  reimburse  and  pay  Walker 
such  additional  premiums. 

On  the  16th  of  April  1829  Walker  wrote  and  sent  the  following  letter  to 
Austin : — 

"London,  16th  April  1829. — Sir, — In  order  that  no  misunderstanding  may  arise, 
when  the  annuity  which  you  granted  to  me  yesterday  comes  to  be  paid  off,  I  beg  to 
record,  for  your  satisfaction,  that  the  policy  of  insurance  on  your  life  for  £1200, 
which  I  intend  to  effect  in  the  West  of  England  Office,  is  to  be  assigned  to  you,  as 
soon  as  the  annuity  is  redeemed  and  all  arrears  discharged,  upon  payment  to  me  of 
the  stamp  duty  on  the  policy,  the  proportion  of  the  premium  which  shall  have  been 
paid  for  the  current  year,  and  all  expenses  attending  the  assignment. — I  am.  Sir, 
your  obedient  servant,  "  George  Walker." 

"J.  P.  Austin,  Esq." 

On  the  6th  of  May  1829,  Austin  having  attended.  Walker  effected  a  policy  in  the 
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West  of  England  Office  for  £1200.    He  subsequently,  in  May  1837,  effected  a  further 
polkv  for  £600. 

The  policies  were  kept  up  wholly  at  the  expense  of  the  grantee,  and  Austin  died 
in  June  1862,  without  having  redeemed  the  annuity. 

The  policy  of  £1200,  together  with  the  bonuses,  was  now  claimed  by  the  Plaintiff, 
the  annuity  and  policies  [111]  having  been  conveyed  to  him  Walker.  The  Defendant 
Norton  also  claimed  that  policy,  under  an  assignment  of  it  by  way  of  mortgage  made 
by  Austin  in  1858. 

Mr.  Selwyn  and  Mr.  Woodroffe,  for  the  Plaintiff.  In  the  absence  of  any  contract, 
the  grantee  of  the  annuity  is  entitled  to  the  policy  purchased  and  whollpr  paid  for  by 
himself.  Here  the  original  contract  is  that,  on  redemption  of  the  annuity,  the  policy 
is  to  be  assigned  to  the  grantor,  that  is,  upon  repayment  of  the  £1800.  The  grantor 
is  not  entitled  to  the  poucy  except  he  thinks  proper  to  redeem  and  to  pay  the  £1800. 
If  the  Defendant's  view  be  correct,  when  applied  to  the  time  when  the  grantor  died 
in  1862,  it  would  be  equally  so  if  he  had  died  in  1829,  and  Walker  would  then  have 
lost  all  his  money,  and  Austin  would  have  received  £1200 ;  Gottlieb  v.  Cranch  (4  De 
G.  M.  &  G.  440) ;  Drysdak  v.  Piggott  (22  Beav.  238  ;  reversed,  8  De  G.  M.  &  G.  549 ; 
2  Giff.  357).  The  case  of  Cowrtenay  v.  JFrighi,  which  will  be  cited,  is  inapplicable,  that 
was  a  case  of  redemption  of  an  annuity,  where  the  grantee  had  bound  himself  to  assign 
all  the  securities.  • 

Mr.  Baggallay  and  Mr.  Dymond,  for  the  insurance  office,  merely  asked  for  costs. 
Mr.  Southgate  and  Mr.  L.  Mackeson,  for  Norton,  argued  that,  by  the  terms  of  the 
special  contract  contained  in  the  letter,  the  policy  belonged  to  the  grantor  on  the 
tennination  of  the  annuity.  That  as  the  policy  was  to  be  Austin's,  in  the  event  of 
his  discharging  himself  from  the  obligations  of  the  annuity  deed  in  one  way,  that  is 
by  redeeming  it,  the  same  must  have  been  intended,  in  case  he  discharged  himself 
from  that  obTiga-[112]-tion  by  paying  the  annuity  in  full;  Lea  v.  Hinton  (19  Beav. 
324,  and  5  De  G.  M.  &  G.  823) ;  Drysdale  v.  PiggoU  (8  De  G.  M.  &G.  546) ;  Cmrtemy 
T.  Wright  (2  Giff.  337).  The  policies  were  effected  as  a  security  for  the  redemption 
money,  and  when  the  Plaintiff  has  received  the  £1800  or  the  annuity  which  repre- 
sents it,  the  Defendant  is,  at  least,  entitled  to  the  surplus. 

The  Master  of  the  Boli^  [Sir  John  RomillyJ.  It  is  admitted  that  upon  the 
deed  alone  there  could  be  no  claim  on  behalf  of  Austin  or  of  Norton,  who  stands  in 
his  shoes,  to  have  the  policy  delivered  up.  But,  it  was  observed,  there  may  be  a 
teparate  and  distinct  contract  which  entitles  them  to  that  equity,  and  which  must 
controul  the  deed;  and  the  letter  of  the  16th  of  April  1829,  which  obviously  refera 
to  the  policy  for  £1200  effected  on  the  6th  of  May,  is  said  to  constitute  such  a  con- 
tact, and  to  give  the  grantor  a  right  to  have  the  policy.  It  is  to  be  observed,  how- 
ever, that  the  grantee  was  under  no  obligation  to  keep  it  up  and  might  have  abandoned 
it  at  any  time. 

The  grantee  Mr.  Walker  writes  this  letter  to  Mr.  Austin.  [His  Honor  read  it, 
seep.  110.] 

When  the  annuity  "  comes  to  be  paid  off "  it  is  to  be  assigned  to  you  "  as  soon 
as  the  annuity  is  redeemed."  It  has  never  been  paid  off  and  has  never  been  redeemed. 
It  is  said  that,  under  the  deed  and  this  letter,  the  grantee  is  entitled  to  the  whole 
produce  of  the  policy,  and  that  this  is  a  contract  that,  when  the  annuity  ceases  by 
the  death  of  the  grantor,  the  policy  is  to  be  assigned  to  the  representatives  of  the 
grantor,  although  the  only  event  on  which  it  is  agreed  to  be  done  has  never  occurred. 
[113]  But  this  letter  cannot  controul  the  deed  or  extend  it  to  something  the  grantor 
has  not  contracted  for  except  in  certain  events  which  have  not  happened.  If  the 
grantor  had  come  a  few  days  before  his  death,  he  might  have  insisted  on  redeeming 
the  annuity,  and,  upon  payment  of  £1800,  have  required  to  have  the  policy  assigned 
to  him.  But  he  has  not  done  so ;  and  his  assignee  waits  till  the  event  has  occurred 
which  makes  the  policy  valuable,  and  then  claims  to  be  entitled  to  the  same  benefit 
of  the  policy  as  if  he  or  his  assignor  had  redeemed  the  annuity  and  paid  the  £1800, 
which  he  has  never  done.     Such  a  proposition  is  not  tenable  in  a  Court  of  Equity. 

As  the  annuity  has  not  been  redeemed  and  cannot  be  redeemed,  the  Plaintiff  is 
entitled  to  the  whole  benefit  of  the  policies.  I  cannot  hold  that  they  are  a  security 
merely  for  the  amount  of  the  redemption  money. 


Digitized  by 


Google 


310  8YKES   V.    SHEAKD  UtEVr.m. 

The  Plaintiff  is  entitled  to  a  decree  for  the  monej  due  on  the  policies,  including 
all  bonuses  and  other  moneys  due  thereon,  together  with  interest  at  £4  per  cent, 
from  the  6th  of  October  1862. 

The  Defendant  Norton  must  pay  the  costs  of  this  suit. 


[114]    Sykes  v.  Shsasd.     July  20,  23,  1863. 

[S.  C.  affirmed  on  appeal,  2  De  6.  J.  &  S.  6 ;  46  K  B.  276 ;  33  L.  J.  CL  181 ; 
9  L.  T.  430;  3  N.  R.  144;  9  Jur.  (N.  S.)  1262;  12  W.  R.  117.  Disapproved, 
Jeffreys  v.  MarshaU,  1870,  23  L.  T.  548 ;  19  W.  R.  94.] 

Trustees  were  empowered  to  sell  real  estate,  but  not  without  the  consent  of  seven 
tenants  for  life  of  the  produce.  After  the  death  of  one  of  the  tenants  for  life,  the 
trustees  entered  into  a  contract  to  sell,  with  the  consent  of  the  surviving  six  and 
of  the  absolute  owner  of  the  seventh  share.  Held,  that  a  sale  required  the  assent 
of  all  the  seven  tenants  for  life,  and  that  a  good  title  could  not  be  made. 

The  testator,  Edward  Sykes,  b^  his  will  dated  in  1857,  devised  bis  real  and 
personal  estate  to  his  sons  Edward  and  John,  and  to  his  son-in-law,  Newlove  (the 
Plaintiffs),  their  heirs,  &c.,  upon  trust  to  sell  his  real  estate,  together  or  in  parcels, 
and  to  get  in  his  residuary  personal  estate  and  invest  the  moneys  in  their  names. 
And  the  testator  declared  that  no  sale  of  his  real  or  personal  estate,  or  any  part 
thereof,  should  be  made,  vnihout  the  consent,  in  wriimg,  of  his  sons  and  daughters  also, 
whether  covert  or  sole,  and  that  his  said  trustees  or  trustee,  with  such  consent  as 
aforesaid,  should  have  further  a  discretionary  power  to  postpone,  for  such  period  as  to 
them  or  him  should  seem  expedient,  the  conversion  or  getting  in  of  any  part  of  his 
residuary  personal  estate. 

The  trustees  were  to  hold  the  produce  in  trust  for  the  testator's  sons  and 
daughters,  subject  to  the  trusts  thereinafter  contained.  The  testator  directed  the 
trustees  to  retain  the  shares  of  his  sons  and  daughters,  upon  trust  to  pay  the  income 
to  them,  and  after  their  decease  on  certain  trusts  for  their  children  and  issue,  and,  in 
default,  as  the  sons  and  daughters  should  by  will  appoint. 

The  testator  then  empowered  the  trustees  of  his  will,  for  the  time  being,  to  give 
receipts  for  all  moneys,  and  declared  that  the  persons  taking  the  same  shouM  not  be 
liable  to  see  to  the  application  thereof.  And,  notwithstanding. the  trust  for  sale,  the 
trustees,  in  their  dis-[116]-cretion  or  at  the'  request  of  the  objects  beneficiallv 
interested,  were  empowered  to  allot  the  real  and  personal  estate,  or  any  part  thereof, 
to  any  object  or  objects  of  the  trusts  contained  in  favour  of  his  children  and  issue,  in 
full  or  part  satisfaction  of  the  share  of  such  object  or  objects.  But  the  estate  allotted 
was  to  be  held  subject  to  trusts  corresponding,  as  near  as  might  be,  with  the  trusts 
declared  of  the  shares  in  respect  of  which  such  allotment  should  be  made. 

The  testator  died  in  1858,  leaving  seven  children  surviving. 

Elizabeth  Newlove,  one  of  such  children,  died  in  1860,  without  issue.  By  her 
will,  she  appointed  all  her  share  in  the  real  and  personal  estate  of  her  father  to  the 
Plaintiff  (her  husband)  Richard  Newlove  absolutely. 

On  the  31st  of  May  1862  the  trustees,  with  the  consent  of  all  the  children  of  the 
testator  then  living,  and  of  Richard  Newlove,  agreed  to  sell  the  testator's  real  estate 
to  the  Defendant  John  Sheard  for  £5000. 

They  delivered  an  abstract  of  their  title,  to  which  the  Defendant  objected  that 
the  consent  of  all  the  children  of  the  testator  living  at  his  decease  was  necessary  to 
make  a  valid  title,  and  that,  owing  to  the  death  of  his  daughter,  Elizabeth  Newlove, 
without  having  given  any  consent  to  a  sale,  the  power  contained  in  the  testator's  will 
could  not  be  exercised  by  the  Plaintiffs.  He  therefore  refused  to  complete  the 
purchase. 

It  appeared  not  only  that  infants  were  interested  in  the  produce  of  the  estate,  bat 
that  there  was  a  possibility  of  others  hereafter  coming  into  existence. 

[116]  The  Plaintiffs  having  filed  this  bill  for  a  specific  performance,  the  Defendant, 
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by  his  answer,  said  that  he  was  ready,  willing  and  anzious  to  complete  his 
purchase,  if  the  Plaintiffs  would  exercise  the  power  of  sale  and  make  a  good 
title. 

Mr.  Southgate  and  Mr.  Dickinson,  for  the  Plaintiffs.  A  good  title  can  be  made 
to  this  property,  for  the  Plaintiffs  can  convey  the  legal  estate  to  the  Defendant,  and 
he  will  also  obtain  the  equitable  estate  by  the  surviving  children  and  Richard 
Newlove,  who  is  absolutely  entitled  to  his  wife  Elizabeth's  share,  joining  in  the 
conveyance  and  assenting  to  the  sale.  The  right  of  Bichard  Newlove  to  assent  in 
respect  of  his  interest  has  not  been  destroyed ;  Holdswortk  v.  Goose  (29  Beav.  111). 

Mr.  Selwyn  and  Mr.  Wright,  for  the  Defendant.  By  the  express  terms  of  the 
power,  it  can  only  arise  upon  the  consent  of  all  the  children ;  tins  cannot  now  be 
obtained.  Nothing  can  be  substituted  for  it,  unless  everyone,  who,  by  possibility, 
can  ever  be  interested  in  the  produce  should  consent ;  but  that  cannot  be  given,  by 
reason  of  the  infancy  of  some  of  the  parties  and  the  possibility  of  future-born  issue. 
If  the  sale  be  not  warranted  by  the  power,  this  Court  cannot  authorize  a  sale  oa  the 
ground  that  it  will  be  beneficial  to  the  parties,  Johnstone  v.  Baber  (8  Beav.  233),  for  it 
oas  no  jurisdiction  to  extend  the  trustees'  power  of  sale;  Fearse  v.  Gardner  (10 
Hare,  287). 

Mr.  Southgate,  in  reply.  The  object  of  requiring  the  consent  of  the  sons  and 
daughters  was  to  give  them  the  opportunity  of  protecting  their  own  interests,  and 
[117^  not  for  the  purpose  of  protecting  the  shares  of  the  others,  or  of  defeating  the 
power.  That  protection  is  afforded  by  the  consent  of  Mr.  Newlove.  iF  the 
Defendants'  construction  be  correct,  then  even  the  personal  estate  cannot  be  sold  for 
want  of  the  oonseiit  of  the  deceased  daughter. 

JWiy  23.  Tbe  Master  of  thk  Rolls  [Sir  John  Romilly].  I  regret  to  say  that, 
on  considering  this  case  with  reference  to  the  authorities,  I  do  not  think  that  the 
Plaintiffs  are  entitled  to  a  decree  for  speciiic  performance.  I  should  have  been  glad 
if  I  could  have  come  to  the  conclusion  that  they  could  make  a  good  title. 

This  is  a  singular  and  unfortunate  case,  and  the  difficulty  arises  from  the  testator's 
will  not  having  men  so  carefully  drawn  as  it  ought  to  have  been.  The  question  is, 
whether  the  trustees  of  the  estate,  who  are  the  Plaintiffs,  can  make  a  good  title  under 
this  trust  Y  If  the  trust  for  sale  had  stood  alone,  no  question  could  have  been  raised 
npon  it,  bat  unfortunately  the  testator  goes  on  to  declare  that  no  sale  of  the  real  and 
personal  estate  or  any  part  thereof  should  be  made  without  the  consent  in  writing  of 
his  sons  and  daughters  also,  whether  covert  or  sole.  Upon  that,  I  am  of  opinion  that 
this  is  not  a  trust  to  sell  whenever  they  think  fit,  and  to  invest  the  moneys  and  perform 
the  <aii8tB,  but  that  it  is  a  trust  only  to  sell  with  the  consent  in  writing  of  his  sons 
and  daughters,  that  is,  with  the  consent  in  writing  of  oXl  his  sons  and  daughters. 

One  of  the  daughters  has  died  without  having  consented,  and  the  question  is, 
whether  under  these  cir-[118]-cum8tances  a  good  title  can  be  made.  I  am  clearly  of 
opinion  that,  if  she  were  now  alive  and  refused  to  consent,  a  good  title  could  not  be 
made.  Suppose  she  had  been  incompetent  to  consent,  and  had  died  without  having 
had  the  power  of  consenting,  how  could  I  execute  the  trust.  The  testator  has  declared 
that  the  trust  shall  not  be  executed  without  the  consent  in  writing  of  all  his  sons  and 
daughters ;  and  you  can  get  the  consent  only  of  all  those  who  are  living,  but  that 
will  not  make  a  good  title  to  the  property,  for  that  would  not  be  sufficient  under  the 
power.  The  trust  is  incapable  of  being  exercised  except  with  the  consent  of  every 
one  of  a  chiss  of  persons,  one  of  whom  does  not  consent,  and  cannot  consent,  and 
although  the  testator  has  made  a  very  absurd  disposition  of  his  property,  he  had  the 
power  of  doing  so.  He  might  have  said  that  the  trust  shall  not  be  executed  without 
the  consent  of  A.  B.,  who  was  a  perfect  stranger  to  him ;  but  if  A.  B.  says,  I  shall 
not  mix  myself  up  in  the  matter,  and  will  have  nothing  to  do  with  it,  the  trust  cannot 
be  executed :  it  is  a  condition  inseparable  from  the  trust.  I  think  that  is  the  case 
here.  No  doubt  if  you  could  obtain  the  consent  of  all  the  persons  beneficially 
interested  in  the  property,  then  you  might  make  a  good  title,  because  the  Plaintiffs 
will  convey  the  legal  estate,  but  they  cannot  convey  the  whole  of  the  equitable 
interest,  because  these  shares  are  settled  on  unbori)  children,  and  some  children 
interested  are  now  infants  and  incapable  of  consenting.  Therefore,  as  the  purchaser 
would  not  get  a  marketable  title,  and  could  not  dispose  of  the  estate,  I  am  of  opinion 
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that  the  title  cannot  be  forced  upon  him  as  it  stands,  and  that  the  bill  must  be 
dismissed  with  costs. 

NoTK.— Affirmed  by  the  Lords  Justices,  25  Nov.  1863.    [2  De  O.  J.  &  S.  6.] 

[119]    Be  The  East  Wheal  Martha  Mining  Company.    July  23,  1863. 

A  shareholder  executed  a  transfer  of  his  shares,  which  he  took,  together  with  his 
certificate  of  shares,  to  the  company's  office  for  re^stration.  He  left  l^e  transfer, 
but  refused  to  leave  the  certificate  for  the  inspection  of  the  directors :  Held,  that 
the  Court  would  not,  on  motion  under  the  25  &  26  Vict,  c  89,  s.  35,  compel  the 
company  to  register  the  transfer,  and  the  Court  refused  a  motion  for  that  object 
with  costs. 

This  was  a  motion,  under  the  25  &  26  Vict.  c.  89,  s.  35,  for  an  order  to  rectify 
the  register,  by  the  insertion  of  the  name  of  Mr.  Newman  as  a  shareholder  for  ten 
shares. 

This  company  had  been  first  registered  under  the  19  &  20  Vict.  c.  47,  and  the 
shares  had  been  fully  paid  up.  On  the  9th  of  June  1863  Mr.  Snell,  who  was  the 
registered  proprietor  of  125  shares,  executed  a  transfer  of  ten  of  them  to  Mr.  Newman. 
On  the  10th  of  July  1863  the  transfer  was  left  at  the  office  of  the  company  and 
the  registration  fee  was  paid.  At  the  same  time,  Mr.  Newman's  certificate  of  his 
shares  was  produced  to  the  clerk,  who  required  it  to  be  left,  but  this  was  declined, 
and  he  thereupon  banded  back  the  certificate. 

At  a  genend  meeting  of  the  company,  held  on  the  15th  of  July,  a  special  resolntioo 
was  passed  for  winding  up  the  company  voluntarily,  under  the  25  &  26  Vict.  c.  89, 
8.  129,  and  which  stood  for  confirmation  on  the  14th  of  August.  (25  &  26  Vict, 
c.  89,  s.  51.) 

In  the  meanwhile,  the  board  of  directors  declined  to  register  the  transfer  of  the 
ten  shares,  on  the  ground  that  the  certificate  ought  to  have  been  left  at  the  office 
for  their  inspection,  together  with  the  transfer. 

Mr.  Roxburgh,  in  support  of  the  application,  argued  that  the  board  of  directors 
had  no  right  to  require  the  [120]  deposit  of  the  certificate.  That  the  19  &  20  Vict, 
c.  47,  table  B  (14)  was  imperative,  which  enacted  that  "  the  deed  of  transfer  shall  be 
presented  to  the  company,  accompanied  with  such  evidence  as  they  may  require  to  prove 
the  title  of  the  transferror,  and  thereupon  the  company  shall  register  the  transferree 
as  a  shareholder."  He  insisted  that  here  the  requirement  was  unreasonable ;  for  the 
production  of  the  certificate  and  the  fact  that  Mr.  Snell  was  already  on  the  register 
conclusively  proved  "  the  title  of  the  transferror."  He  said  that  it  was  suggested 
that  the  object  is  to  create  votes,  but  that  was  not  the  fact.  As  between  the  vendor 
and  purchaser,  the  purchaser  had  a  right  to  compel  a  transfer. 

Mr.  Selwyn  and  Mr.  Hemming,  for  the  company.  After  the  resolution  to  wind 
up,  the  directors  and  company  were  powerless ;  25  &  26  Vict  c.  89,  ss.  130,  133. 
It  is  for  the  company  to  point  out  what  evidence  they  require,  and  the  shareholders 
are  bound  to  furnish  it.  The  certificate,  under  the  common  seal  of  the  company,  is 
jnimd  fade  evideuoe  oi  the  title  to  the  share  therein  specified;  19  &  20  Vict.  c.  47, 
8.  21 ;  and  it  ought  to  have  been  left  at  the  office  for  the  inspection  of  the  directors 
themselves. 

Mr.  Roxburgh,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  make  this  order.  I 
think  the  principle  is  clear,  the  Act  of  Parliament  says  that  the  directors  shall 
register  the  shares,  but  that  they  shall  require  the  deed  of  transfer  to  be  produced, 
accompanied  with  such  evidence  as  they  may  require  to  prove  the  title  of  the 
transferror.  They  are  therefore  made  the  judges  of  the  evidence  of  the  title  which 
they  may  require.  When  [121]  the  transferror  applied  to  have  the  shares  transferred, 
he  produced  his  certificate,  and  was  informed  that  the  company  required  the  certificate 
to  be  left ;  he  declined  to  leave  it,  and  the  question  is,  was  he  right  in  so  doing  1  I 
am  of  opinion  he  was  wrong.     It  is  obvious  that  the  directors  may  refuse  to  delegate 
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to  a  olerk  the  right  of  determining  whether  the  certificate  is  genuine  or  not,  for  a 
■pariooB  document  might  be  produced  and  a  transfer  to  a  wrong  person  completed 
upon  it.  I  think  that  there  was  sufficient  to  justify  the  directors  in  requiring  the 
document  itself  to  be  left  for  their  inspection,  I  see  nothing  unreasonable  in  this 
requisition,  and  the  Act  gave  them  authority  to  make  it.  I  could  not  compel  the 
directors  to  register  the  shares  without  a  due  examination  of  the  certificate.  The 
transferror  would  be  entitled  to  have  it  returned,  but  in  all  cases  where  production 
ii  required,  it  means  such  a  production  as  will  enable  the  person  to  act  on  it  to  satisfy 
himself  that  he  may  do  so  suely. 

As  to  the  argument  with  respect  to  specific  performance,  I  am  of  opinion  that, 
upon  a  sale  of  the  shares,  the  transferree  might  call  upon  the  transferror  to  comply 
with  the  rules  of  the  office,  and  that  if  he  declined,  this  Court  would  compel  him,  but 
he  has  not  thought  fit  so  to  do. 

I  cannot  compel  the  company  to  register  these  shares,  for  I  am  of  opinion  that  it 
it  is  not  enough  for  a  shareholder  to  produce  his  certificate  in  the  office  over  the 
counter  to  a  clerk,  who  tells  him  it  must  be  left ;  and  if  he  refuses  to  do  so,  he  cannot 
compel  the  company  to  re^ster  the  transfer  without  further  proof  of  his  title. 

I  most  refuse  this  motion  with  costs. 


[122]    Troup  v.  Bicabdo.    July  23, 1863. 

The  C!onrt  declined  to  direct  a  writ  of  audita  querela  to  issue  upon  an  ez  parte  motion, 
saying  that  if  it  was  a  matter  of  right  it  would  is^ue  as  of  course ;  but  that  if  the 
Courts  judgment  must  be  exercise^  the  other  side  must  be  present. 

Ur.  Phillbrick  applied  ex  parte  that  a  writ  of  audita  querela  mi^ht  issue.  He 
stated  that  the  writ  nad  been  sealed  in  the  Petty  Bag  Office,  but  that  it  required  the 
authority  of  the  Court  to  deliver  it  out.  He  cited  Sellon's  Pract.  (vol.  2,  p.  253) ; 
Bacon's  Abridg.  (tit.  Audita  Querela) ;  Jacob's  Law  Diet.  (tit.  Audita  Querela) ; 
Pltzherbert,  Natura  Brevium  (p.  233 ;  5  Taunt.  558).  He  also  stated,  as  a  reason  for 
{^ranting  the  application,  that  a  bill  had  been  filed  and  a  demurrer  allowed,  on  the 
nmple  ground  that  there  had  been  an  insolvency  and  no  revesting  order.  As  to  this, 
he  cited  Turner  v.  Davies  (3  Wm.  Saund.  147,  n.)  j  Wearing  v.  Ellis  (25  L.  J.  (Ch.) 
248,  and  26  L.  J.  (Ch.)  15). 

Thk  Mastbb  of  the  Rolu  [Sir  John  Somilly].  If  it  is  a  matter  of  ri^ht,  you 
wiU  take  it  as  of  course  without  application  to  me,  but  if  my  judgment  is  to  be 
exercised,  I  must  have  the  persons  here  who  are  to  be  affected  by  it,  and  you  must 

S've  them  notice  of  motion.    I  decline  to  interfere  except  on  hearing  the  parties  to 
)  affected. 

Note. — See  Nd&an  v.  Oiles,  5  Tauntw  571,  where  the  Court  held  that  a  writ 
of  audita  querela  need  not  be  moved  for,  but  was  a  proceeding  of  common  right  and 
txdMtofiutUia. 


[123]    In  re  Keynsham  Company.    July  16,  24,  1863. 

[8.  C.  8  L.  T.  687 ;  9  Jur.  (N.  S.)  885 ;  11  W.  B.  926.  Followed,  In  re  Sahloniin 
Hold  Company,  1866,  L.  R.  3  Eq.  76.  Discussed,  In  re  Poole  Firebriek  and 
Blueclay  Company,  1873,  L.  B.  17  Eq.  268.] 

Under  a  volontary  winding  up,  the  Court  has  jurisdiction  to  stay  actions  by  creditors 

against  the  company. 
Upon  granting  an  injunction  to  stay  an  action  by  a  creditor  against  a  company, 

daring  a  voluntary  winding  up,  the  Court   required  the  liquidators  to  give  the 

creditor  access  to  the  proceedings,  and  gave  to  the  creditor  his  costs  down  to  the 

time  be  bad  notice  of  the  winding  up. 
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This  company  was  bdine  wound  up  Tolurttarily  (25  &  26  Viet.  c.  89,  s.  129)  undera 
Eipecial  resolution  of  the  22a  of  June  1863.  A  creditor  of  the  company  was  prooeeding 
against  it  in  an  action  at  law. 

Mr.  Ba^ggallay  and  Mr.  Roxburgh,  on  behalf  of  the  official  liquidator,  mored  iar 
an  injunction  to  stay  the  further  proceedings  of  the  creditor  in  the  action.  They 
argued  that  the  Court  had  jurisdiction  to  stay  the  action  at  lav  under  the  ISSdh 
section,  which  empowered  it  to  exercise,  in  respect  of  calls  or  "  of  any  other  matter," 
the  powers  which  the  Court  might  exercise  if  the  company  were  being  wound  up  by 
the  Court.  [The  Master  of  the  Rolls.  I  think  it  gives  the  Court  jurisdiction, 
but  you  must  make  out  a  case.  This  case  differs  from  one  where  the  windine  up  is  in 
Chambers,  for  there  I  know  what  funds  there  are  to  pay  the  creditors.]  The  object 
of  the  Act  is  to  prevent  one  creditor  from  sweeping  away  the  assets,  and  that  all  the 
creditors  may  be  paid  pari  passu  (sect  133,  par.  1).  The  affidavit  shews  that  there 
are  sufficient  assets  to  pay  the  creditors,  and  that  in  two  months  we  shall  be  able  to 
pay  every  debt.  By  the  133d  section  (par.  5),  upon  the  appointment  of  liquidators, 
the  powers  of  the  directors  cease,  and  therefore  the  action  cannot  now  be  properly 
defended. 

The  Mastxb  of  the  Rolls  [Sir  John  Romillyl  I  am  disposed  to  grant  an 
injunction,  on  the  terms  of  [124]  your  allowing  the  Plaintiff  at  law  to  have  access  to 
all  the  proceedings,  so  that  he  may  know  how  the  winding  up  is  going  on,  and  I  will 
give  him  liberty  to  apply  to  the  Court. 

Mr.  Beales  afterwards  appefu-ed  and  resisted  the  injunction ;  but 

The  Master  of  the  Rolls  said,  all  he  could  do,  if  asked,  would  be  to  give  the 
creditor  leave  to  answer  the  affidavits. 

The  matter  was  not  further  pressed. 

July  24.  Mr.  Beales  said  there  was  a  difficulty  in  the  registrar's  office  as  to  the 
costs  of  the  creditor,  and  he  now  asked  for  the  costs  of  the  creditor  at  law.  and  of  the 
motion. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  thought  that  the  practice  was 
analogous  to  the  staying  actions  oy  creditors  after  a  decree  for  administration,  and 
that  here  the  creditor  ought  to  have  his  costs  down  to  the  time  it^hen  he  had  notice 
of  the  winding  up,  such  costs  to  be  added  to  his  debt. 

[126]    Paske  v.  Haselfoot.    July  3,  31,  1863. 
[S.  C.  9  L.  T.  76 ;  2  N.  R.  568 ;  9  Jur.  (N.  S.)  1047 ;  11  W.  R.  1089.] 

A  power  was  given  to  A.  B.  to  appoint  a  fund,  by  will,  to  his  wife  alone,  or  to  his 

wife  and  sueh  of  his  children  as  he  should  direct.     The  wife  died,  and   A.  B. 

appointed  the  fund  exclusively  to  five  out  of  his  seven  children.    Held,  that  the 

appointment  was  valid. 
Where  there  is  a  power  to  divide  a  fund  amongst  the  members  of  a  particular  chus, 

the  death  of  some  of  the  members  of  that  class,  before  the  exercise  of  the  power, 

will  not  prevent  its  exercise  in  favour  of  the  survivors. 

The  testator  Robert  Charles  Haselfoot,  who  died  in  1849,  gave  and  bequeathed  to 
his  executors  jso  much  money  as  would  purchase  X4000  £3,  lOs.  per  cent.  Bank 
annuities,  which  he  directed  to  be  purchased  accordingly.  And  he  directed  them  to 
stand  possessed  thereof,  "  upon  trust  lor  his  cousin  Thomas  Theophilus  Paske  for  Ufe, 
and  after  his  death,  upon  trust  to  pay  one  moiety  to  Ann  Pauce,  the  daughter  of 
Thomas  Theophilus  Paske,  and  "  pay,  assign  and  transfer  the  other  moiety  or  equal 
half  part  thereof  to  the  wife  of  him  Thomas  Theophilus  Paske  alone,  or  to  her  and  all 
or  such  one  or  more  exclusively  of  the  other  or  others  of  the  child  or  children  of  him, 
Thomas  Theophilus  Paske,  in  such  shares  and  proportions,  at  such  ages  or  times,  and 
in  such  manner  and  form,  as  he  Thomas  Theophilus  Paske  should,  in  and  by  his  last 
will  and  testament,  or  any  codicil  or  codicils  thereto,  direct,  limit  or  appoint.  And 
in  default  or  such  direction,  limitation  or  appointment,  and  subject  to  any  which 
should  be  made,  did  and  should  stand  possessed  of  the  last-mentioned  moiety,  in  trust 
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for  all  the  children  of  Thomas  Theophilus  Paske  who  should  be  living  at  the  time  of 
the  decease  of  Thomas  Theophilus  Paske. 

The  testator  died  in  the  same  year,  and  the  money  was  duly  invested,  Susan 
Emelia,  the  wife  of  Thomas  Theophilus  Paske,  died  on  the  I8th  of  August  1858,  in 
lua  Ufetime.  Thomas  Theophilus  Paske  made  his  will  on  the  10th  of  November  1858, 
in  which  he  stated  the  death  of  his  wife,  and  recited  the  powers  above  men-[126]- 
Uoned,  and  professed  to  exercise  it,  by  dividing  the  stock  equally  between  his  three 
tons  William,  Edward  and  Charles,  and  his  two  daughters  Anne  and  Fanny,  in  equal 
shares  as  tenants  in  common,  omitting  his  two  other  children.  The  question  was, 
whether,  after  the  death  of  his  wife,  who  was  named  as  one  of  the  objects  of  the  power, 
and  who,  at  all  events,  was  to  take  something,  he  could  exercise  the  power,  when  it 
was  no  longer  possible  to  nve  her  any  share  of  the  stock. 

Mr.  Selwyn  and  Mr.  W.  Morris,  for  the  excluded  children,  argued  that  the  power 
authorized  an  appointment  either  in  favour  of  the  wife  exclusively,  or  to  the  wife  and 
any  of  his  children ;  but  that  no  appointment  could  be  made  in  favour  of  the  children 
to  the  exclusion  of  the  wife.  That  no  appointment  could  be  made  to  a  deceased 
object^  and  that  the  attempted  appointment  to  some  of  the  children  was  invalid. 
That  consequently  the  moiety  of  the  fund  went,  as  in  default  of  appointment,  between 
all  the  seven  children  living  at  the  death  of  Mr.  Paske. 

Mr.  Baggallay  and  Mr.  Wickens,  for  children  in  whose  favour  the  appoint- 
ment had  been  made,  argued  that  the  power  had  not  been  destroyed  by  the  death  of 
the  wife,  and  could  be  validly  exercised  in  favour  of  the  children  or  any  of  them ; 
Bogle  V.  The  Bishop  of  Peterborough  (1  Ves.  jun.  299) ;  RiekeOs  v.  Loflus  (4  Younge  & 
ColL  (Exch.)  519) ;  Hmistawn,  v.  Houstoun  (4  Sm.  611) ;  Butcher  v.  Butcher  (1  Ves.  &  B. 
79,  90) ;  M'Qkie  v.  M'Ghie  (2  Madd.  368) ;  Sugden  on  Powers  (p.  417, 423  (8th  edit.) ). 

Mr.  Hobhouse,  for  trustees. 

Mr.  Selwyn,  in  reply. 

[127]  Juh/  31.  The  Mastkr  of  thb  Bolu  [Sir  John  Bomilly].  The  point  on 
vhieh  I  reserved  my  judgment  in  this  case  is  a  very  short  one,  but  one  on  which  I 
have  felt  some  hesitation.  The  question  is  whether  Thomas  Theophilus  Paske  has 
duly  exercised  a  power  of  appointment  conferred  on  him,  which  he  has  attempted  to 
exercise  by  will  in  favour  of  five  of  his  children,  excluding  two  from  any  benefit 
herein.  In  truth,  the  question  resolves  itself  into  this :  whether  he  could,  in  the 
events  which  occurred,  exercise  the  power  at  all. 

After  fully  conndering  the  cases  on  this  subject,  I  am  of  opinion  that  the 
tppointment  is  good  and  must  be  supported  by  this  Court.  It  is  quite  settled,  bv  a 
leriea  of  cases,  beginning  with  Boyh  v.  Bithop  of  Peterborough  (1  Yes.  jun.  299),  that 
if  a  power  of  appomtment  be  given  to  a  person  to  divide  a  fund  amongst  the  members 
of  a  particular  class,  the  death  of  some  members  of  that  class  before  the  exercise  of 
the  power  will  not  prevent  the  donee  of  the  power  from  exercising  it  in  favour  of  the 
nuviving  members  of  the  class ;  even  though,  if  the  deceased  persons  had  been  alive, 
they  must  have  had  a  share.  Most  of  these  cases  on  the  subject  were  cited  in  the 
^ument  before  me,  but  no  one  is,  in  my  opinion,  more  decisive  on  this  point  than 
frcodeoek  v.  Setmeek  (4  Beav.  190,  and  1  Phil.  72).  There  a  testator  gave  to  the 
rarvivor  of  a  gentleman  and  his  wife  power,  by  will,  to  divide  a  sum  of  stock  amongst 
tlieir  children,  in  such  shares  and  proportions  as  the  survivor  should  think  fit.  At 
the  decease  of  the  testator,  there  were  three  children ;  but  at  the  decease  of  the 
mrvivor  of  the  donees  of  the  power,  there  was  but  one  child,  the  other  two  having 

il28]  died.  The  survivor  appointed  the  whole  fund  to  that  one  child,  and  it  was 
leld  by  the  Lord  Chancellor,  affirming  the  decision  of  the  Master  of  the  Bolls,  that 
die  power  was  well  exercised. 

The  di£Bculty  which  occurs  in  this  case  is,  that  the  will  expressly  directs  that  the 
sppointment  shall  be  made  to  a  person  by  name,  viz.,  the  wife,  as  one  of  the  class ; 
M%  upon  consideration,  I  do  not  think  that  this  circumstance  varies  the  decision 
which  mnst  be  made  in  such  a  case.  If  in  the  last  case,  of  Woodcock  v.  Benneck,  the 
testator  had  specified  the  three  children  then  alive  of  the  donees  as  objects  of  the 
power,  and  had  added  such  other  children  as  the  donees  might  afterwards  have,  the 
result  must,  I  think,  have  been  the  same. 

Here  the  class  amongst  whom  the  fund  is  to  be  appointed  consists  of  the  wife  and 
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such  of  the  children  as  the  donee  shall  think  fit  to  select.  One  of  the  class  dies,  Tiz., 
the  wife,  but,  notwithstanding  this,  I  think  the  power  may  still  be  exercised  in  faroor 
of  the  surviving  class. 

The  case  of  Houstown.  v.  HousUnm  (4  Sim.  611),  which  was  cited  and  eommented 
upon  in  the  argument,  is  very  near  the  present,  and  must,  I  think,  govern  it.  There 
property  was  given  to  the  donee  of  the  power  for  life,  remainder  to  his  wife  for  life, 
and,  subject  thereto,  between  the  wife  and  any  children  he  might  have,  in  such  shares 
and  proportions  as  he  should  by  will  appoint.  He  had  no  chiulren,  and  he  appointed 
the  property,  or  a  large  part  of  it,  to  his  wife,  and  this  was  held  to  be  a  good  appoint- 
ment There  [129]  the  class  consisted  of  the  wife  and  the  ebildren,  the  children 
failed,  but  the  appointment  to  the  wife  was  good.  Here  the  class  also  consists  of  the 
wife  and  the  children,  or  such  of  them  as  he  shall  select  The  wife  dies,  the  appdnt- 
ment  to  the  children  is  good.  It  is  exactly  the  converse  of  the  case  of  HmaImM  v. 
Houstoun  (Ibid.),  and  it  must,  in  my  opinion,  be  governed  by  the  same  rules  and 
principles. 

I  am  of  opinion,  therefore,  that  the  appointment  in  favour  of  the  five  children 
selected  by  the  father  out  of  his  seven  children  is  good,  and  I  will  make  a  declaration 
to  that  efiiect,  and  an  order  accordingly. 

[129]    Shkppabd  v.  Shbppard.    July  24,  31,  1863. 
[Ck>n8idered,  In  re  Roper,  1890,  46  Ch.  D.  127.] 

Where  costs  are  ordered  to  be  paid  out  of  a  particular  fund,  that  does  not  determine 

that  that  fund  is  ultimately  to  bear  them. 
Costs  had  been  ordered  to  be  paid  out  of  income  instead  of  out  of  Mrput.     Held,  that 

this  did  not  preclude  the  matter  being  afterwards  set  right 
But  an  order  to  pay  over  a  fund  to  persons,  by  name,  is  incidentally  a  determinatioD 

that  other  persons,  who  are  not  named,  are  not  entitled. 

The  Masteb  of  thb  Rolis.  This  is  an  application,  by  petition,  to  have  it 
ascertained  how  much  of  the  estate  which  has  been  administered  in  this  Court  which 
consisted  of  income,  has  been  applied  in  the  payment  of  costs,  and  to  have  that 
amount  recouped  out  of  the  capital  now  in  Court,  and  applied  in  payment  of  the 
arrears  of  the  annuities,  towards  the  payment  of  which  only  income  was  applicabla 

It  is  resisted,  on  the  ground  that  to  make  such  an  order  would  be,  not  merely  to 
alter  existing  orders,  which  have  been  made  and  acted  upon,  from  time  to  [130]  ^m^ 
but  also,  that  such  an  order  would  be  inconsistent  with  those  previous  orders. 

In  order  to  ascertain  this,  I  have  obtained  a  copy  of  the  former  petition,  which 
sets  forth  the  orders  which  have  been  made.  I  have  also  ascertained  from  the  Chief 
Clerk  what  orders  were  made,  and  have  examined  several  of  them.  The  result  of 
this  inquiry  has  been,  that  I  do  not  find  any  order  which  is  inconsistent  with,  or 
which  would  be  at  variance  with,  the  order  proposed  to  be  made  on  this  petition. 
The  prior  orders  are  all  of  this  character :  for  instance,  a  sum  of  £650,  13s.  2d.  was 
received  from  the  estate  of  one  of  the  trustees,  who  was  a  bankrupt ;  it  was  ordered 
that  the  costs  should  be  taxed  and  paid  out  of  it,  amounting  to  X75,  9s.  8d.,  and  that 
the  balance,  which  amounted  to  iC475,  3s.  6d.,  should  m  carried  to  the  annoily 
account,  and  should  be  invested  and  the  dividends  of  it  paid  to  the  annuitants. 
There  is  nothing  in  this  order,  or  in  orders  similar  to  it,  which  is  inconsistent  with  an 
order  afterwards  made  for  apportioning  and  payment  of  the  fund  in  Court  between 
the  persons  entitled,  and  making  good  to  one  set  the  amount  that  has  been  paid  out 
of  their  fund,  which  ought  to  have  been  borne  by  the  other  fund. 

When  the  Court  makes  an  order  directing  the  payment  of  costs  out  of  a  fund  in 
Court  it  does  not  thereby  determine,  and  it  does  not  mean  to  determine,  that  that 
fund  is  ultimately  the  fund  to  bear  those  costs,  or  that  any  error  may  not  be  set  right 
at  any  future  period.  It  is  true  that  the  usual  and  more  proper  mode  of  doing  it  is, 
by  adding  some  words  to  this,  or  the  like  effect,  viz.,  "  without  prejudice  to  the 
question  as  to  what  fund  is  primarily  liable  to  bear  such  costs."    But  the  absence  of 
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8uch  words  does  not  necessarily  imply  that  the  Court  has  decided  that  the  fund  out 
of  which  the  costs  are  [131]  paid  ia  the  fund  that  must  ultimately  bear  them.  Such 
has  never  been  the  practice  of  this  Court,  on  the  contrary,  costs  are  paid  first,  as  soon 
as  possible,  out  of  any  funds  which  are  applicable  for  that  purpose,  without  meanine 
to  determine  that  no  recouping  out  of  the  fund  primarily  liable  but  not  yet  realisra 
shall  ultimately  take  place.  It  is  otherwise  when  the  Court  divides  a  fund  between 
several  persons ;  as  for  instance,  if  the  Court  divide  £1000  as  a  part  of  the  residue 
between  four  named  persons,  it  thereby  determines  that  these  four  persons  are  entitled 
to  that  fund,  and  incidently  that  a  fifth  person  not  named  is  not  so  entitled.  It  is 
true  that  the  fifth  person  may  come  and  have  his  case  adjudicated  upon,  and,  if 
entitled,  obtain  his  proper  share :  still,  after  a  long  lapse  of  time,  when  the  parties 
have  disappeared,  this  Court  declines  to  make  an  order  inconsistent  with  the  former 
division,  unless  it  can  rehear  and  correct  the  former  order.  But  this  is  not  so  in  the 
case  of  costs,  the  Court  takes  any  fund  that,  in  the  absence  of  all  others,  would  be 
liable  to  pay  costs,  and  applies  it  for  that  purpose,  but  it  does  not  thereby  prevent  the 
fund  so  exhausted  from  being  recouped  out  of  another  fund  which  is  primarily  liable 
for  that  purpose. 

Here,  upon  examination  of  the  accounts  and  the  Accountant-General's  book,  it 
appears  to  me  that  £1023,  12s.  3d.  is  the  amount  of  costs  which  has  been  paid  out  of 
income,  and  which  ought  to  be  recouped  out  of  the  £1343,  15s.  8d.  capital  now  in 
Coort.  This,  with  the  £50,  IGs.  2d.  consols  in  Court,  consisting  of  income,  would 
make  a  fund  of  about  £1070,  6s.  3d.  to  be  apportioned  amongst  the  three  annuitants, 
in  discharge  of  the  arrears  due  on  their  annuities. 

There  seems  to  be  £605,  15s.  6d.  due  to  the  Petitioner  [132]  Mrs.  Griffiths  for 
srrear^  £376,  ITs.  lOd.  to  Mrs.  Moss  and  £303,  5s.  4d.  to  Mrs.  Wilson.  The 
apportionment  of  the  fund  available  would  give  about  £504,  3s.  7d.  to  the  Petitioner, 
£331,  13s.  7d.  to  Mrs.  Moss  and  £252,  8s.  Id.  to  Mrs.  Wilson,  in  discharge  of  the 
arrears  due  to  them  respectively.  I  do  not  mean  to  say  that  these  are  the  accurate 
amounts  or  to  bind  anyone  by  my  calculation  and  estimate,  but  merely  to  point  out 
the  principle  on  whicQ  it  may  be  worked  out ;  and  that,  if  the  parties  can  agree  on 
the  result,  it  may  be  done  without  the  expense  of  a  reference ;  but  if  not^  the  Petitioner 
is  entitled  to  have  it  ascertained  by  reference,  what  amount  of  costs  has  been  paid  out 
of  income,  to  require  this  to  be  recouped  for  the  benefit  of  all  the  three  annuitants, 
ud  to  have  her  proportion  paid  to  her,  and  the  other  proportions  paid  to  or  carried 
over  to  the  accounts  of  the  other  annuitants. 

I  cannot  give  the  Petitioner  the  coats  of  this  petition,  because  it  ought  to  have 
been  embraced  in  the  order  made  on  the  first  petition  presented  by  her.  The 
Bespondents  must  have  their  costs  out  of  the  estate ;  but,  in  other  respects,  I  think 
the  principle  of  the  order  is  right. 

[133]    Broun  v.  Kennedy.    July  9,  14,  15,  31,  1863. 

p.  C.  33  L.  J.  Ch.  71 ;  9  L.  T.  302 ;  9  Jur.  (N.  S.)  1163 ;  12  W.  B.  224  ;  affirmed  on 
appeal,  4  De  G.  J.  &  S.  217 ;  46  E.  B.  901 ;  33  L.  J.  Ch.  342 ;  9  L,  T.  736;  10 
Jur.  (N.  S.)  141 ;  12  W.  B.  360.] 

A  conveyance  of  a  large  estate  by  a  client  to  a  barrister,  who  had  been  successfully 
engaged  for  her  in  recovering  the  estate,  in  consideration  of  his  services,  set  aside 
for  undue  influence. 

Held,  also,  that  such  a  deed  could  not  be  supported,  either  on  a  previous  contract  to 
pay  her  £20,000,  or  as  executed  in  performance  of  a  moral  obligation. 

A  voluntary  deed  cannot  be  reformed  in  equity,  as  against  the  grantor. 

This  suit  was  instituted  by  Mr.  Broun  and  his  wife  (formerly  Patience  Swinfen)  to 
aet  aside  a  deed  executed  by  her  in  favour  of  the  Defendant  Charles  Bann  Kennedy, 
a  barrister,  who  had  acted  as  her  counsel  and  confidential  adviser.  The  principal  facts 
were  not  in  dispute. 

Samuel  Swinfen  died  in  1854,  seised  of  large  estates,  which  were  stated  to  be  of 
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the  value  of  £60,000.     Bv  his  will,  he  devised  the  estate  to  his  daughter-in-isw 
Patience  Swinfen.    After  the  testator's  death  the  will  was  contested,  and  a  suit  wai 
instituted  in  this  Court,  by  the  heir  at  law,  for  an  issue  to  try  the  validity  of  it.    In 
July  1865  a  decree  was  made  by  the  Master  of  the  Bolls,  directing  an  issue  of  dematit 
vel  rum  to  try  the  validity  of  the  will.     The  issue  was  tried  in  March  1856,  and  resulted 
in  a  compromise,  a  juror  was  withdrawn,  and  the  terms  of  compromise  were  embodied 
in  an  order  of  the  Court     Mrs.  Swinfen  objected  to  the  compromise,  and  insisted  she 
was  not  bound  by  it,  and  refused  to  obey  this  order.    Up  to  this  time  Mr.  Eenaedy 
had  not  acted  for  Mrs.  Swinfen  as  her  counsel,  nor,  indeed,  was  he  in  any  respect 
acquainted  with  her,  except  from  some  civilities  of  hers  towards  his  daughter.    Tneir 
acquaintance  first  took  place  in  April  1856.     She  consulted  him  respecting  her  law- 
suit, and,  at  her  request,  he  saw  her  solicitor,  and  in  that  month  he  wrote  an  opinion 
on  her  case.     From  this  time  forwards,  according  to  the  statements  made  by  Ur. 
Kennedy  in  his  answer,  he  acted  as  her  confidential  adviser,  [134]  and  from  Augoit 
1856  he  seemed  to  have  acted  as  her  counsel  on  every  occasion  that  she  required  such 
assistance.    In  June  1856  a  rule  nisi  for  an  attachment  against  Mrs.  Swinfen,  which 
had  been  previously  granted,  was  discharged,  on  the  ground  that  there  was  not 
suflScient  evidence  oi  her  refusal  to  perform  the  order  (1  Com.  B.  Rep.  485) ;  but,  in 
doing  so,  the  Judges  expressed  their  opinion  that  Mrs.  Swinfen  was  bound  by  the 
compromise  entered  into  on  her  behalf  by  her  counsel,  and  that  she  would  be  com- 
pelled to  perform  it.     Application  was  thereupon  again  made  for  an  attachment  in 
Michaelmas  term,  on  complete  evidence  of  the  refusal  of  Mrs.  Swinfen  to  obey  the 
order  of  the  Court,  but,  in  January  1857,  this  rule  was  discharged  (1  Com.  R  Eep. 
(N.  S.)  364),  in  consequence  of  Mr.  Justice  Crowder  expressing  his  opinion  that  the 
mere  relation  of  counsel  and  client  did  not  confer  on  the  counsel  a  general  power  to 
bind  his  client,  without  her  consent,  by  an  agreement  of  compromise.    Thereupon,  in 
February  1857,  a  suit  was  instituted  in  this  Court  by  the  heir  at  law,  for  the  specific 
performance  of  this  agreement  of  compromise.    This  bill  was  dismissed  by  the  Master 
of  the  Rolls  in  November  1857  (24  Beav.  549),  whose  judgment  was  affirmed  by  the 
.  Lords  Justices  in  Aprill  858.    (2  DeG«x&  J.  381.)   The  issue  was  then  tried  a  second 
time  on  the  12th  of  August  1858,  and  a  verdict  was  given  for  Mrs.  Swinfen.    In 
November  1868  a  motion  was  made  for  a  new  trial  before  the  Master  of  the  Rolls,  in 
which  he  gave  judgment  in  January  1859,  refusing  to  grant  a  new  trial    (27  Beav. 
148.) 

On  the  5th  of  March  following,  the  bill  of  the  heir  at  law  was  dismissed  as  to  the 
real  estate,  and  a  decree  was  made  by  this  Court  establishing  the  will,  by  which  [1351 
the  long  and  various  litigation  connected  with  this  remarluble  case  terminated,  and 
the  title  of  the  Plaintiff  to  the  Swinfen  estates  was  finally  and  conclusively  established. 
In  all  these  proceedings,  from  August  1856,  Mr.  Kennedy  had  acted  both  as  the 
counsel  and  also  as  the  confidential  adviser  of  Mrs.  Patience  Swinfen. 

Two  months  after  the  final  establishment  of  the  Plaintiflfs  title,  Mr.  Kennedy 
procured  from  his  client  a  deed  of  gift  in  his  favour,  under  the  circumstances  and  in 
the  manner  stated  in  the  judgment  of  the  Court     (See  post,  p.  141.) 

Such  deed  was  in  the  following  terms : — 

"This  indenture,  made  the  10th  day  of  May  1859,  between  Patience  Swinfen,  of 
Swinfen  Hall,  in  the  county  of  Stafford,  widow,  of  the  one  part,  and  Charles  Kann 
Kennedy,  of  the  Inner  Temple,  London,  barrister,  of  the  other  part  Whereas  the 
said  Patience  Swinfen  has,  for  a  long  time  past,  been  engaged  in  legal  proceedings,  in 
and  about  the  defending  and  establishing  her  title  to  the  estate  hereinafter  mentioned, 
and  the  said  legal  proceedings  have  been  brought  to  a  final  conclusion,  and  her  title 
to  the  said  estate  is  now  fully  established ;  and  whereas  the  said  Charles  Bana 
Kennedy  has  been  engaged  as  her  counsel  in  the  said  legal  proceedings,  and  she  the 
said  Patience  Swinfen  desires  to  recompense  him  for  his  services  as  such  counsel,  and 
to  convey  to  him  the  reversion  of  the  said  estate,  subject  to  her  own  life  interest 
therein,  and  chargeable  as  hereinafter  appears  :  Now  this  indenture  witnesseth  that, 
in  consideration  of  the  services  rendered  to  her,  as  aforesaid,  by  the  said  Charie* 
Rann  Kennedy,  and  also  in  consideration  of  her  esteem  and  friendship  for  the  aaid 
Charles  Rann  Kennedy,  she  the  said  Patience  [136]  Swinfen  doth  hereby,  of  her  own 
free  will,  give,  grant  and  convey  unto  the  said  Charles  Rann  Kennedy  and  his  heirs, 
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All  that  her  estate  at  Swinfen,  near  Lichfield,  in  the  said  county  of  Stafford" 
ribioe  it],  And  all  the  estate,  &c.,  To  have  and  to  hold  the  said  estate,  &c.,  "  unto 
ud  Chane 


the  said  Charles  Bann  Kennedy  and  his  heirs,  to  the  use  of  the  said  Patience  Swinfen 
for  the  term  of  her  natural  life,  and  from  and  after  the  decease  of  the  said  Patience 
Swiafen,  to  the  use  of  the  said  Charles  Rann  Kennedy,  his  heirs  and  assigns,  subject 
to  and  chargeable  with  all  such  debts  as  shall  be  due  and  owing  from  the  said  Patience 
Svrinfen  at  the  time  of  her  decease,  not  exceeding  in  the  whole  the  sum  of  £10,000, 
and  also  subject  to  and  chargeable  with  the  payment  of  such  sum  or  sums  of  money, 
not  exceeding  in  the  whole  the  sum  of  £10,000,  to  such  person  or  persons  respectively, 
as  the  said   Patience  Swinfen   shall   by   her  last  will  direct  and   appoint."      In 

witness,  &C  PATIENCE  SwiNFEN  (L.8.) 

Charles  Rann  Kennedy  (l.s.) 
Signed,  sealed,  &e.,  in  the  presence  of 

Edward  H.  CoUis,  attorney,  Birmingham. 
James  Ure,  attorney,  Birmingham. 

Mrs.  Patience  Swinfen  also  executed  a  will  prepared  by  Mr.  Kennedy,  devising 
her  real  estate  to  him  and  his  children,  chargeable  with  £10,000  in  favour  of  her 
relationa 

In  December  1861  Patience  Swinfen  married  Mr.  Broun,  and  this  suit  was  after- 
wards instituted  by  them  against  Mr.  Kennedy,  praying  "  that  the  indenture  of  the 
lOd)  of  May  1859  might  be  declared  void,  and  might  be  delivered  up  and  cancelled," 
for  an  injunction,  and  other  relief. 

[137]  The  cause  now  came  on  for  bearing. 

Mr.  Cole  and  Mr.  Kay,  for  the  Plaintiffs,  insisted  that  the  deed  was  invalid  in 
equity,  having  been  executed  by  a  client  while  under  the  influence  of  her  legal 
adviser.  That  the  <mta  of  proving  that  the  gift  emanated  from  the  spontaneous  will 
of  the  donor,  unaffected  by  his  influence,  rested  on  the  donee,  and  that  he  had  not 
fulfilled  that  requirement. 

Mr.  Chatfles  Bann  Kennedy,  in  person,  for  the  defence,  contended  that  the  deed 
had  been  voluntarily  executed  without  the  exercise  of  any  undue  influence  on  his 
part,  and  secondly,  that  the  deed  could  be  supported  as  a  contract  in  consideration  of 
valuable  services  rendered. 

Mr.  Cole  waived  a  reply. 

The  following  cases  were  cited : — Tonuon  v.  Judge  (3  Drew.  306) ;  Hoghtm  v. 
Hoghion  (15  Beav.  278) ;  Huguenw,  v.  Baseky  (U  Yes.  273) ;  Nmney  v.  Williams  (22 
Beav.  452);  Cooke  v.  Lamotte  (16  Besv.  234i;  Forshaw  v.  fFeU»f  (30  Beav.  243); 
Aadenon  v.  EUworth  (3  Giff.  154);  Hatdi  v.  Haieh  (9  Yes.  296) ;  Gibsm.  v.  Jeyes  (6 
Ves.  266,  278) ;  HtHman  v.  Loyne»  (4  De  G.  M.  &  G.  270) ;  HMay  v.  Peters  (28  Beav; 
3*9) ;  Morgan,  v.  Higgiiu  (1  Giff.  270) ;  O'Brien  v.  Lewis  (4  Giff.  221 ;  32  L.  J.  Rep. 
(N.  S.)  Ch.  669);  Cooke  v.  Seiree  (1  Yes.  &  R  126) ;  BiUage  v.  Smdhu  (9  Hare,  534); 
/ft  re  Whxteombe  (8  Beav.  140) ;  Stedntan  v.  CoUett  (17  Beav.  608) ;  Blagrave  v.  Raidh 
(2  Kay  &  J.  509) ;  NotUdge  v.  Prince  (2  Giff.  246) ;  Waters  v.  Taylor  (2  Myl.  &  Cr. 
626);  [138]  Moss  v.  Bcambrigge  (18  Beav.  478 ;  S.  C.  6  De  G.  M.  &  G.  292) ;  Welles 
y.mmOon  (1  Cox,  112;  S.  C.  4  Bro.  P.  C.  245);  Wright  v.  Proud  (13  Yes.  136); 
OriffiOu  V.  Bobina  (3  Mad.  191) ;  AlUn  v.  Davis  (4  De  Gex  &  Sm.  133) ;  Woodward  v. 
Humpage  (3  Giff.  337);  Archer  v.  Hudson  (7  Beav.  651);  Baker  v.  Bradley  (2  Sm.  & 
Giff.  531 ;  S.  C.  7  De  G.  M.  &  G.  597) ;  WaUcer  v.  Smith  (29  Beav.  394) ;  Hindson  v. 
Weaiherm  (1  Sm.  &  Giff  604 ;  S.  C.  5  De  G.  M.  &  G.  301) ;  Prideaux  v.  Lonsdale  (4 
Giff.  159) ;  Wright  v.  Vanderplaiik  (2  Kay  &  J.  1 ;  S.  C.  8  De  G.  M.  &  G.  133) ; 
Pratt  V.  Barker  (1  Sim.  I ;  S.  C.  4  Russ.  507) ;  Htmier  v.  Allans  (8  Myl.  &  K.  113) ; 
Kirvrnn  v.  CWfoit  (4  Ir,  Ch.  Rep.  322)|;  Tdcer  v.  Taker  (31  Beav.  629). 

July  31.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit 
instituted  to  set  aside  a  deed,  bj  which  the  Plaintiff  Mrs.  Broun  granted  to  the 
Defendant  the  absolute  interest  in  reversion  of  her  estate  at  Swinfen,  subject  to  her 
life  interest  in  that  estate. 

Mr.  Kennedy  contests  the  right  of  the  Plaintiff  to  the  relief  she  asks,  first,  on  the 
ground  that  the  deed  was  the  voluntary  gift  of  the  Plaintiff  uninfluenced  by  him, 
that  it  was  well  understood  by  her,  and  that  it  proceeded  from  her  gratitude  to  him 
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for  bis  servioes  on  her  behalf,  and  be  argues  that  a  sabsequent  alteration  of  her  inten- 
tion cannot  enable  her  to  revoke  a  gift  deliberately  made.  Secondly,  the  Defendant 
contends  that  the  deed  is  good,  because  it  was  either  founded  on  a  contract,  or  that  it 
was  nothing  more  than  a  due  and  just  return  and  remuneration  for  the  aerriees  he 
had  [139]  rendered  her  and  the  sacrifices  he  had  made  on  her  behalf. 

The  facts  are  very  simple,  and  the  main  and  important  facts  are  not  in  dispute. 
[His  Honor  stated  them,  see  anie,  p.  33  «<  teq.]  The  deed  which  is  sought  to  be  set 
aside  was  executed  on  the  10th  of  May  1859,  two  months  after  the  final  establishment 
of  the  Plaintiff's  title.  It  is  the  common  case  of  both  Plaintiff  and  Defendant  that  the 
Plaintiff  felt  the  warmest  gratitude  to  the  Defendant  for  his  servioes  and  his  exertion 
in  her  favour,  that  she  attributed  her  success  to  these  exertions,  and  she  speaks 
repeatedly  in  her  letters  in  these  or  similar  terms,  viz. : — "  The  cause  he  bad  so  nobly 
won  for  her."  It  is  also  certain,  and  not  contested  by  the  Plaintiff,  that  the  Defendant 
devoted  himself  to  the  winning  of  her  cause,  and  that  he  took  upon  himself,  for  her 
sake  and  for  this  purpose,  labour  of  no  common  order,  and  certainly  not  of  a  descrip- 
tion usually  falling  within  the  province  of  a  counsel,  such  as  writing  and  publishing  t 
Cmphlet  narrating  the  case,  and  containing  an  argument  in  her  favour,  which,  as  he 
lieved,  had  a  material  influence  in  producing  her  ultimate  success.  His  position  as 
counsel  and  adviser  was  anomalous  in  another  respect,  he  had,  as  he  states,  refused  to 
take  any  pecuniary  remuneration  from  her,  and  be  waited  until  the  litigation  should 
be  successfully  concluded  before  he  made  or  intended  to  make  any  claim  upon  her 
justice  or  her  gratitude.  It  appears,  however,  that  he  did  receive  considerable  sanu 
of  money  for  Kes  out  of  the  money  paid  by  the  opposing  party,  who  was  condemned 
in  costs,  amounting,  as  I  was  informed  by  the  counsel  for  the  Plaintiff  in  the  argument, 
to  £750,  but  which  I  have  not  found  established  in  the  evidence,  and  as  he  admits  to 
upwards  of  £150,  this  fact,  however,  is  not,  in  my  opinion,  very  material.  It  is  certain 
that  he  never  re-[140]-ceived  any  remuneration  directly  proceeding  from  her;  it  is 
also  his  case,  that  he  always  supposed  that  he  was  to  be  amply  remunerated  when  the 
litigation  was  successfully  concluded,  and,  as  he  states,  she  repeatedly  promised  that 
his  expectations  should  be  realized.  This  part  of  the  case  I  shall,  however,  have  more 
minutely  to  consider  in  dealing  with  the  latter  branch  of  Mr.  Kennedy's  argument. 

The  first  thing  the  Court  has  to  consider  is,  the  position  of  this  gentleman  and 
lady  towards  each  other  in  April  and  May  1869.  I  cannot  doubt,  nay,  I  should,  as  I 
believe,  be  shutting  my  eyes  to  the  clearest  evidence  of  the  most  ordinary  motives  and 
feelings  of  human  nature,  daily  displayed,  if  I  was  to  doubt  that,  at  this  time,  the 
Defendant  possessed  great  influence  over  the  Plaintiff.  Undoubtedly  she  owed  mnoh 
to  him,  and  she  believed  that  she  owed  everything  to  him,  both  her  estate  and  position 
in  society,  so  far  as  it  was  dependent  on  her  fortune  Indeed,  the  Defendant 
insinuates  that  the  warmth  of  the  gratitude  felt  by  the  Plaintiff  towards  him  extended 
far  beyond  ordinary  and  becoming  limits,  and  that  these  feelings  were  reciprocated  by 
him.  I  cannot,  in  any  of  the  cases  I  have  met  with  or  that  are  to  be  found  in  the 
books,  nor  indeed  can  I  conceive,  a  case  in  which,  if  all  that  the  Defendant  states  be 
correct,  the  influence  and  controul  of  a  man  over  a  woman  would  be  more  complete  or 
absolute,  unless  it  were  that  of  a  father  over  a  daughter,  or  that  of  a  husband  over 
his  wife.  The  rule  enforced  by  the  Court  of  Chancery  is  that,  when  a  man  possesses 
such  influence  over  another,  however  such  influence  was  acquired,  even  if  it  springs 
from  ties  of  the  most  sacred  and  legitimate  character,  as  for  instance,  that  of  a  father 
over  his  own  daughter,  he  must  not  exert  that  influence  for  his  own  advantage. 

[141]  With  these  observations  I  proceed  to  examine  the  evidence  as  to  the  trans- 
action itself.  Respecting  this,  there  is  no  conflict  in  the  evidence,  it  proceeds  from 
the  Defendant  himself.  His  case,  as  he  relates  it,  is  this :  that  towanls  the  end  of 
March  1859  he  heard  that  she  was  going  to  marry  a  second  husband ;  he  asked  her 
about  it ;  she  denied  it  and  ridiculed  the  idea ;  he  doubted  her,  he  perceived  (to  use  his 
own  words  in  his  argument  before  me)  that  there  was  an  element  of  treachery  in  her, 
and  he  determined  to  ask  for  some  security.  He  states  that  he  considered  it  to  be  a 
duty  that  he  owed  to  himself  to  do  so,  and  that,  in  consequence,  he  wrote  a  letter  of 
the  19th  or  20th  April  for  that  purpose.  What  subsequently  occurred  I  take  from 
the  55tb,  56th  and  57th  paragraphs  of  his  answer,  it  is  to  this  effect : — 

"  55.  This  being  the  period  of  the  General  Election,  I  was  advised  by  some  persons 
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to  endeavour  to  get  into  Parliament,  and,  in  the  first  or  second  week  of  April,  I 
requested  the  Plaintiff  Patience  Broun  to  raise,  if  possible,  X4000  or  X5000  by 
mortgage,  to  enable  me  to  become  a  candidate  with  advantage.  I  asked  her,  ia 
particuhir,  to  make  inquiries  if  I  had  any  chance  at  Lichfield,  and  I  believe  that  she 
made  such  inquiry,  as  appears  by  her  letter  to  me  of  the  16th  April  1859,  to  which  I 
crave  leave  to  refer.  This  project,  however,  was  soon  afterwanis  given  up  by  me, 
though  I  did  not  immediately  inform  her  of  my  having  relinquished  the  same.  About 
the  19th  or  20th  of  April  I  wrote  and  sent  a  letter  to  her  reverting  to  my  previous 
request  to  make  a  provision  for  me.  In  a  letter  to  me,  dated  Thursday  (being  the 
2l8t  April),  she  promised  to  comply  with  my  request,  if  in  her  power ;  this  letter  I 
have  lost  or  destroyed.  I  had  not  received  it  when  I  wrote  to  her  again  on  the 
tame  subject^  and  received  from  her  a  letter  in  reply,  dated  Saturday  (being  the  23d 
of  ri4^  April),  partly  as  follows : — '  I  have  not  much  to  say  in  this,  only  I  do  not  like 
to  leave  your  letter  received  yesterday  unanswered.  You  will  only  this  morning  get  my 
letter  of  Thursday,  in  which  I  have  promised  to  comply  with  your  request,  if  in  my 
power ;  I  am  now  waiting  to  know  what  it  is.  I  see  the  action  will  not  come  on  until 
tfter  Trinity  term — that  is  a  long  way  off.'  On  the  same  Saturday,  I  wrote  and 
tent  a  letter  to  her,  pressing  her  to  come  up  to  London  to  make  some  arrangement 
with  me.  She  replied  to  this  letter  by  a  letter  to  me,  dated  Sunday  (being  the  24th 
A|Hil),  containing  passages  as  follows : — '  I  again  say  we  will  stand  or  fall  together, 
and  I  faithfully  promise  you  that  all  and  everything  I  can  do  for  you  I  will  do  it ; 
yoo  may  rely  on  my  co-operating  with  you  in  all  that  is  for  your  advantage,  present 
or  fotare.  If  I  live,  I  will  be  in  town  on  Wednesday  or  Thursday  next ;  I  cannot  be 
before,  and  then  I  must  be  back  in  three  or  four  days.  In  the  meantime,  you  will 
make  all  preparations  for  standing  for  any  place  you  think  proper,  and  may  God 
prosper  you.'  The  last-mentioned  letter  also  contained  a  passage  leading  me  to  infer 
that  she  had  made  a  will  disposing  of  the  property  in  my  favour.  This  passage  was, 
however,  contained  in  a  portion  of  the  said  letter  which  is  torn  ;  a  fragment  remains, 
■nd  I  am  unable  to  supply  the  lost  portion  from  memory." 

"56.  The  said  Patience  accordingly  came  to  London  on  the  28th  of  the  said  month 
of  April,  and  I  met  her,  by  her  reqiiest,  at  the  railway  station,  and  accompanied  her 
to  her  lod^ngs.  No  conversation  on  matters  of  business  took  place  that  evening, 
but  it  was  arranged  that  we  should  go  the  next  day  to  the  Zoological  Gtardens  in  the 
Begent's  Park.  On  the  following  day,  I  called  at  her  lodgings  and  had  an  interview 
vith  her,  when,  after  referring  to  my  position,  I  said  to  her  'That  [143]  we  ought  to 
come  to  an  understanding,' and  I  asked  her  'If  she  considered  herself  indebted  to 
me  in  the  X20,000,  which  she  had  so  often  referred  to,'  to  which  she  replied  '  Certainly ; 
hot  you  know  you  will  have  to  wait  for  it  some  time.'  I  replied  'that  was 
trae,  but  that  I  ought  to  have  some  security.'  She  said  'She  was  willing  to 
give  it,'  bat  asked  me  'what  I  wanted.'  I  mentioned  a  mortg^e.  She  said 
'She  did  not  like  mortgages,'  and  after  a  while  she  said,  'I  have  sketched  out  a 
will  as  I  told  you,  and  I  have  given  you  as  good  as  £20,000.  This  she  explained  by 
saying  'She  had  left  me  the  whole  estate  charged  with  £10,000  to  her  relations.'  I 
re{died,  '  You  know  a  will  is  no  security  at  all.'  The  conversation  was  soon  after 
mterrupted  by  her  going  upstairs  to  prepare  for  going  to  the  Zoological  Qardens. 
We  then  went  to  the  Zoological  Gardens,  and  after  some  time,  we  set  down  on  a 
bench,  and  I  renewed  the  conversation,  and  asked  her  '  If  she  would  convey  to  me  by 
deed  what  she  meant  to  give  by  will,'  and  she  said  '  Yes ;  cheerfully.'  There  was  a 
dJKassion  whether  it  should  be  made  an  absolute  conveyance  or  by  way  of  mortgage ; 
and  I  explained  the  difference,  which  indeed  she  well  understood.  She  said  'She 
ahould  like  it  to  be  a  deed  of  gift,  and  added,  '  I  wish  to  give  it  you ;  I  always  meant 
it  for  you  and  your  family  if  you  won.'  Presently  she  said,  '  In  case  I  should  wish  to 
■ell  the  estate  hereafter,  and  give  you  the  money,  you  will  of  course  not  stand  in  the 
my.'  I  said  '  Certainly  not ;  I  should  prefer  the  money.'  She  then  repeated  what 
she  had  frequently  said  to  me  before,  that  she  might  like  to  sell  the  estate  in  order  to 
give  something  to  her  brothers  and  sisters  in  her  lifetime,  which  would  do  them  more 
good  than  legacies  after  her  death." 

"  57.  The  next  day  I  drew  a  draft  of  the  proposed  deed,  in  accordance  with  our 
•nangement,  and  gave  it  [144]  to  her  to  read,  and  she  read  it  and  I  left  it  with  her. 

R.  vm.— 11 
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A  day  or  two  after  she  said  to  me  that,  as  she  was  considerably  in  debt,  she  should 
like  to  have  a  clause  charging  her  debts  upon  the  estate,  and  I  asked  her  to  name 
what  sum  she  thought  would  be  sufficient;  £10,000  was  thereupon  fixed  u  an 
outside  sum,  and  I  inserted  such  clause  as  she  required.  She  said  she  would  make  up 
the  difference  to  me  by  making  me  an  allowance  at  some  future  time,  if  I  wanted  it 
The  draft  remained  in  her  possession  till  May  6th,  and  she  fully  understood  sod 
approved  of  it.  I  then  asked  her  what  solicitor  she  would  like  to  attest  it,  sayiog 
that  it  ought  to  be  attested  by  her  own  solicitor  and  proposing  Mr.  Simpson,  bat  she 
said  she  should  not  like  the  matter  to  be  known  in  Lichfield  at  present.  I  remon- 
strated with  her  on  this  point,  saying  there  was  no  occasion  for  secrecy.  Howerer, 
she  said  she  had  a  feeling  about  it,  and  I  gave  way.  I  never  had  any  wish  to  conceal 
this  matter  from  Mr.  Simpson,  whom  I  considered  friendly  to  me.  The  said  Patience 
then  named  and  chose  Messrs.  Collis  &  Ure.  She  was  then  on  visitang  terms  with 
Mr.  Ck>llis,  and  had  known  him  for  about  three  years,  and  Messrs.  Collis  &  Ure  were, 
at  this  very  time,  acting  as  her  attornies  in  the  action  against  Lord  Chelmsford.  Mr. 
Ure  was,  at  that  time,  wholly  unknown  to  me  except  by  sight.  I  believe  I  wrote  to 
Mr.  Collis,  at  her  request,  to  explain  what  was  required  to  be  done.  She  left  London 
on  the  6th  of  May,  having  appointed  to  meet  me  at  Birmingham  on  the  lOth  of  May. 
I  went  to  Birmingham  on  the  8th  or  9th  of  May." 

I  regret  to  say  that  the  account  so  given  only  confirms  the  view  I  had  previoosly 
stated  of  the  power  which,  at  this  time,  the  Defendant  had  over  her ;  it  seems  to  me 
to  point  out  how  difficult,  if  not  impossible,  it  would  have  been  for  her,  even  bad  she 
been  so  inclined,  to  [1461  have  extricated  herself  from  his  influence.  His  case  it, 
that  he  required  this  deed  as  a  remuneration  for  his  services,  that  he  first  asked  her 
for  it,  that  she  consented  to  his  request,  that  he  prepared  the  draft,  that  he  gave  the 
draft  of  it  to  her  to  read  and  consider,  that  she  did  so,  and  returned  it  after  aevoal 
days,  approving  of  the  draft,  that  he  appointed  to  meet  her  at  Birmingham  on  the 
10th  of  Slay,  at  the  office  of  Mr.  Collis,  to  execute  the  deed  itself.  I  shall  presendy 
have  to  consider  the  second  contention  of  Mr.  Kennedy,  whether  the  deed  can  be 
supported  on  the  ground  of  consideration ;  but  in  the  view  I  am  now  taking  of  it, 
viz.,  as  a  mere  voluntary  gift,  it  is  impossible  not  to  see  that^  in  the  position  in  whieh 
they  then  stood  to  each  other,  it  was  not  morally  in  the  power  of  the  Plaintiff  to 
resist  the  Defendant's  request  for  this  deed.  Every  letter  she  writes,  every  statement 
he  makes,  shew,  to  my  mind,  more  and  more  distinctly  how  completely,  at  this  time, 
his  influence  was  riveted  upon  her. 

Accordingly,  on  the  10th  of  May  she  was  faithful  to  her  appointment ;  she  went 
to  Mr.  Collis  s  office,  where  she  found  the  deed  ready  engrossed  under  the  instroction 
of  Mr.  Kennedy  previously  given  to  him,  and  she  remained  a  long  time  with  Mr. 
Collis  alone,  and  when  Mr.  Kennedy  returned,  he  found  the  deed  duly  executed, 
thereupon  the  Plaintiff  and  Defendant  went  away  together  to  her  house  at  Swinfeo. 

I  do  not  think  it  necessary  to  go  through  the  evidence,  in  detail,  of  Mr.  Colli* 
and  Mr.  Ure ;  it  is  plainly  shewn,  by  that  evidence,  that  the  deed  was  read  over  and 
explained  to  her  by  Mr.  Collis,  and,  subject  to  an  observation,  I  shall  presently  have 
to  make  on  the  effect  of  the  deed  not  apparent  on  the  face  of  it,  it  is  dearly  proved 
that  she  understood  it ;  indeed,  I  do  not  under-[146]-stand  that  this  is  disputed  on 
the  part  of  the  Plaintiff.  But  this  is  not  sufficient  to  support  the  transaction.  A 
father  may  obtain  from  his  child  the  grant  of  her  whole  estate,  the  child  may 
perfectly  understand  what  she  is  about,  but  this  will  not  enable  the  father  to  hold 
the  property  and  turn  his  son  or  his  daughter  penniless  on  the  world.  The  influence 
so  possessed,  and  however  acquired,  must  not  be  exercised  for  the  benefit  of  the 
person  possessing  it,  and  this  principle  is  established  in  Hugenin  v.  Baseley  (14  Tea. 
273),  and  in  many  of  the  other  numerous  cases  on  the  subject.  In  whatever  way  the 
influence  over  the  Plaintiff  was  acquired  by  the  Defendant^  the  extent  of  it  appean 
from  his  assertions  and  suggestions ;  he  possessed  it  at  this  time,  and  it  was  exerted 
by  him,  in  this  instance  at  least,  exclusively  for  his  own  advantage. 

But  this  is  not  all,  it  is  certain  that,  in  one  very  material  respect,  the  Plaintiff  did 
not  understand  the  effect  of  the  deed,  and  that  it  was  not  explained  to  her,  and, 
indeed,  this  effect  of  the  deed  does  not  appear  to  have  been  understood,  or  at  least  it 
was  not  present  to  the  mind  of  either  Mr.  Kennedy  or  Mr.  Collis,  and  certainly  not 
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to  Mn.  Swinfen,  and  yet  the  eflfoot  is  a  very  material  one — when  she  executed  the 
deed  she,  and  not  only  she,  but  Mr.  Kennedy  and  Mr.  Collis,  thought  that  during 
her  life  she  was  to  enjoy  the  estate  as  she  had  hitherto  done,  that  she  might  grant 
leases,  cut  trees,  open  mines  and  quarries,  pull  down  cottages,  and  the  like.  But  this 
deed,  incidentally,  takes  away  from  her  all  this  power.  The  consequence  is  this : — 
that  if  I  were  to  uphold  the  deed,  the  Defendant  could  come  for  an  injunction  to 
restrain  the  Plaintiff  from  performing  any  one  of  those  acts  on  the  first  intimation  of 
her  in-[147}-tention  to  do  so ;  and  with  the  present  feelings  between  these  parties, 
but  a  very  short  time  would  probably  elapse  before  such  an  application  would  be 
made.  The  Defendant  admits  that  this  circumstance  was  not  explained  to  her,  and 
simply  because,  as  he  states,  no  one  thought  of  it,  and  he  suggests  that  the  deed 
might  be  reformed  for  this  purpose,  but  in  voluntary  deeds  this  is  impossible ;  if  the 
deed  do  not  express  the  intention  of  the  grantor,  the  grantor  may  make  a  inab  deed, 
and,  with  the  assent  of  the  grantee,  cancel  the  old  one,  but  this  Court  cannot  compel 
a  grantor  to  alter  the  grant,  and  if  the  grantor  contests  it,  the  deed  must  stand  or  fall 
in  its  actual  condition  without  alteration. 

I  find  it  difficult  to  explain  the  transaction  which  immediately  followed,  when  Mr. 
Kennedy,  at  Mrs.  Swinfen's  request,  prepared  a  will  for  her  exactly  as  if  no  such 
deed  had  ever  been  executed.  I  am  confident  that  she  understood  the  deed  to  the 
extent  and  in  the  quab'fied  way  in  which  it  was  explained  to  her,  and,  therefore,  she 
most  have  understood  that  the  deed,  if  acted  upon,  would  have  made  any  such  will 
inoperative  when  she  executed  it,  and  why  Mr.  Kennedy,  at  her  request,  prepared  it, 
I  cannot  discover.  It  is  possible  that  she  may  have  supposed  that  the  Defendant 
would  not  enforce  the  deed,  but  that  she  would  still  have  the  power  over  the  estate 
as  if  the  deed  had  not  been  executed,  but  whether  these,  or  what  other  feelings  were 
present  to  her  mind  at  this  time,  I  am  unable  to  ascertain ;  still,  this  is  clear  that,  at 
that  time  she  thought,  and  that  the  Defendant  allowed  her  to  think,  that  she  could 
dispose  of  the  estate  by  will.  The  possible  explanation  of  this  part  of  the  transaction, 
which  I  have  suggested,  may  perhaps  derive  strength  from  the  fact  that  Mr.  Kennedy, 
since  the  execution  of  the  deed,  has,  as  he  states,  thrice  offered  to  return  it,  and  that 
she  has  thrice  refused  to  [148]  accept  it.  Mr.  Kennedy,  in  argument,  lays  great 
stress  on  this  circumstance,  and  says  that  the  gift  has  been  made  to  him  three  times 
over,  but,  in  my  opinion,  this  circumstance  wiU  not  assist  his  case,  it  is  clear  that  his 
influence  over  her  mind  continued  after  the  execution  of  the  instrument,  the  letters, 
and  all  the  evidence,  shew  it,  in  fact,  it  continued  until  she  determined  to  marry  her 
present  husband,  and  intimated  that  intention  to  the  Defendant.  The  same  motives 
and  influence  which  induced  her  to  execute  the  deed,  would  naturally  induce  her  not 
to  take  it  back.  If  the  offer  to  return  the  deed  had  been  made  after,  or  shortly 
before  the  filing  of  this  bill,  it  is  obvious  that  the  offer  would  not  have  been  refused, 
and  little  stress  can  properly  be  laid  on  the  fact  of  an  offer  being  made  which  it  is 
reasonably  certain  will  not  be  accepted. 

Mr.  Kennedy  argues  strenuously  that  the  relation  of  advocate  and  client  did  not 
exist  at  the  moment  of  time  when  this  deed  was  executed,  for  that  she  was  not 
engaged  in  litigation.  But  this  Court  does  not  proceed  on  the  mere  technicality  of 
the  existence  of  such  a  relation  at  that  moment^  if  the  fact  were  so,  but  upon  the 
proof  of  the  degree  of  influence  existing  at  the  time,  which,  in  the  present  case,  is 
established  oonclusively,  and  also  that  it  arose  from  the  relation  of  confidential 
adviser  and  counsel  previously  existing  and  subsequently  continued,  and  which 
enabled  the  Defendant  to  exert  over  the  mind  of  the  grantor  a  power  sufficient  to 
obtain  the  deed. 

Treating  it  then  simply  as  a  mere  voluntary  instrument,  I  am  of  opinion  that  the 
transaction  cannot  be  maintained,  and  that  the  deed  cannot  stand.  • 

I  come  now  to  the  second  part  of  Mr.  Kennedy's  argument,  and  I  have  to  consider 
whether  the  deed  [148]  can  be  supported  on  any  grounds,  other  than  as  a  mere 
voluntary  gift  of  the  donor. 

The  way  in  which  Mr.  Kennedy  puts  this  part  of  his  argument  is  twofold.  First, 
he  says  he  had  a  contract  for  the  deed  or  its  equivalent,  which  must  be  supported  in 
eqnity,  or  if  not,  then,  secondly,  he  says  that  there  existed  a  moral  obligation  sufficient 
to  support  the  deed,  which  was  given  fairly  and  equitably  in  performance  of  that 
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obligation.  With  respect  to  the  firat  of  these  grounds,  it  is  in  substance  disposed  of 
by  the  decision  in  the  Court  of  Common  Pleas  in  Kennedy  v.  Broim  (13  C.  B.  Rep. 
(N.  S.)  677).  Mr.  Kennedy,  in  hia  affidavits,  states  that  the  Plaintiff  repeatedly 
promised  to  give  him  £20,000  for  his  services,  and  he  refers  to  various  occasioDs 
when  she  uttered  these  or  similar  expressions,  viz.,  "Your  £20,000  is  safe."  No 
contract,  in  the  proper  sense  of  that  word,  is  even  alleged  by  the  Defendant,  but  it 
was  in  respect  of  this  species  of  promise  that  he  brought  his  action  and  obtained  a 
verdict  at  Warwick  for  £20,000  against  the  Plaintiff.  The  Court  of  Common  Pleas 
has  held  that  such  promises,  if  established,  constitute  no  obligation  on  which  an 
action  could  be  maintained.  I  therefore  abstain  from  going  more  at  laree  into  that 
part  of  the  subject.  If  I  dissented  from  it>  I  should  h«  bound  by  that  decision,  but 
in  every  word  of  the  able  judgment  delivered  on  that  occasion  I  concur.  It  is  strictly 
applicable  to  the  case  before  me,  so  far  as  it  depends  on  contract  or  promises,  the 
only  difference  being,  in  that  case,  a  promise  to  pay  £20,000,  and  in  this,  a  deed  in 
penormance  of  such  a  promise  conveying  a  reversion  worth  £20,000.  As  a  contract, 
it  cannot  be  supported,  and  if  the  deed  of  the  10th  of  May  1859  be  but  substituted 
for  the  words,  verdict  for  [160]  £20,000,  in  a  passage  from  the  judgment  of  the  Chief 
Justice,  which  I  am  about  to  read,  the  observation  of  the  learned  Judge  wall  apply 
accurately  to  the  present  case. 

The  Lord  Chief  Justice  points  out  strongly  the  injurious  consequences  which 
would  follow  from  such  a  contract,  could  it  be  maintained.  "  The  facts  of  the  present 
case,"  observes  his  Lordship,  "forcibly  shew  some  of  the  evils  which  would  attend 
both  on  the  advocate  and  on  the  client  if  the  hiring  of  a  counsel  were  made  binding. 
In  this  case,  the  advocate,  by  disclosing  words  of  intimate  confidence,  which  passed  m 
moments  of  helpless  anxiety,  has  raised  the  phantom  of  a  contract  for  a  sum  of 
monstrous  amount;  and  of  this  we  hope  we  may  say  that  there  is  no  one  in  the 
profession  of  the  Plaintiff  who  would  be  willing  to  accept  from  him  this  verdict  for 
£20,000  as  a  gift."  (13  C.  B.  Rep.  (N.  S.)  736.) 

I  say  I  hope  and  believe  there  is  no  one  in  the  profession  who  would  be  willing 
to  accept  from  the  Defendant  the  gift  of  the  reversion  of  the  Swinfen  estates  as  a 
gift. 

The  transaction  then  cannot  be  supported  on  the  ground  of  contract,  and  if  the 
transaction  cannot  be  supported  on  the  ground  of  contract,  how  can  it  be  supported 
on  the  ground  of  a  monu  obligation,  the  fair  and  equitable  performance  of  which 
i-equired  this  deed  to  be  given. 

The  facts  supposed  to  raise  this  moral  obligation  are  the  following : — A  gentleman 
of  knowledge  and  ability  in  his  profession  becomes  acquainted  with  a  lady  involved 
in  a  very  peculiar  and  intricate  mass  of  litigation,  engrossing  a  large  amount  of  public 
interest.  She  consults  him  on  the  subject,  he  gives  her  advice,  she  is  [161]  struck 
with  his  views  and  requests  him  to  see  her  solicitor,  and  to  act  as  her  counsel.  He 
consents,  he  refuses  to  take  any  fees  from  her,  and  he  ably  conducts  the  litigation  to 
a  successful  result.  What  moral  claim  do  these  facts  give  him  upon  herl  I  am 
unable  to  see  any.  If  he  pleased,  he  might  have  required  to  be  paid  as  other  advocates 
are  paid ;  he  preferred  to  act  gratuitously.  What  was  his  motive  for  so  doing?  Did 
he  do  so  from  motives  of  friendship,  or  because  he  thought  that  by  so  doing  be  should 
ultimately  obtain  a  larger  remuneration  than  if  he  had  consented  to  take  fees  in  the 
ordinary  manner?  If  he  acted  purely  from  motives  of  friendship,  then  his  services 
and  sacrifices  are  repaid  by  friendship,  and  it  is  a  violation  of  that  friendship  to  make 
it  the  cover  to  obtain  a  larger  reward  than  he  would  have  obtained  if  he  had  been 
paid  in  the  ordinary  mode  of  remunerating  counsel.  But  in  neither  case  does  any 
moral  obligation  rest  with  the  client  to  remunerate  the  advocate  in  any  other  than 
the  ordinary  way.  If  he  acted  from  motives  of  friendship,  he  is  repaid  by  the  regani 
and  friendship  of  his  client ;  if  he  acted  from  the  desire  for  money  then  he  is  entitled 
to  be  paid  as  other  advocates  are  paid,  but  he  cannot,  in  a  Court  of  Equity,  make  that 
friendship  the  means  of  obtaining  from  his  client  lucrative  advantages  lu:  exceeding 
what  any  man  in  the  character  of  counsel  could  be  entitled  to,  whatever  might  have 
been  his  services  or  his  sacrifices. 

But  another  view  is  wholly  passed  over  by  Mr.  Kennedv ;  in  no  case,  not  even 
when  the  counsel  acts  gratuitously  for  his  client  as 'a  friend,  can  the  obligation  be 
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considered  as  resting  all  on  one  side.  It  is  no  slight  advantage  to  a  gentleman,  toiling 
up  the  arduous  path  of  the  profession  of  the  law,  to  obtain  the  distinction  of  conducting 
to  a  successful  termination  a  long  and  intri-riS2]-cate  litigation  of  great  public 
interest,  which  attracts  the  attention  of  the  public,  and  turns  upon  him  the  eyes  of 
the  profession.  This  distinction  Mr.  Kennedy  obtained,  and  he  did  so  by  means  of 
the  Plaintiff's  aid;  it  requires  no  great  amount  of  foresight  to  predict  that  this 
distinction  would  have  rapidly  raised  him  to  the  eminence  in  the  profession  which  his 
knowledge  and  abilities  entitled  him  to  fill,  had  it  not  been  for  the  unfortunate  and 
ill-advised  course  he  has  latterly  thought  fit  to  pursue. 

Mr.  Kennedy  began  his  long  and  elaborate  address  to  the  Court  with  the  expres- 
sion of  satisfaction  that  he  should  now  have,  which  he  had  never  had  before,  an 
opportunity  of  fully  stating  and  explaining  his  whole  case  from  the  beginning  to  the 
end.  To  this  I  have  listened  attentively,  but  I  have  been  both  surprised  and  grieved 
at  the  mode  in  which  he  has  done  so,  and  at  the  tone  with  whicn  he  has  thought 
himself  justified  in  treating  his  opponent  in  this  case,  and  he  has  compelled  me  to 
allude  to  a  circumstance  in  his  defence,  which  I  do  with  reluctance  and  pain.  He 
has  more  than  once  insinuated  that  the  friendship  between  himself  and  the  Plaintiff 
assumed  a  warmer  aspect  than  that  of  mere  gratitude,  and  he  has  dwelt  elaborately 
on  such  passages  in  her  letters  as  seemed  to  him  to  assist  his  argument  in  that 
respect  In  his  address  he  boasted  that  by  reason  of  the  intimate  knowledge  he 
acquired  of  this  lady,  in  his  private  relations  with  her,  he  was  able  to  do  what  the 
Lord  Chief  Justice  of  England,  when  at  the  Bar,  had  failed  to  do,  and,  to  use  his  own 
expression,  "  that  he  was  able  to  make  her  stand  at  Warwick  a  spectacle  of  scorn  and 
derimon  to  the  whole  Court."  Whether  such  insinuations  are  or  are  not  founded  in 
iact,  it  is  not  my  province  to  inquire.  If  they  are  true,  I  should  have  supposed  that 
a  sense  of  honour  and  consideration  for  [163]  any  lady  so  circumstanced  would  have 
induced  him  to  abstain  from  any  such  allusion,  the  more  so,  as  they  can  only  be 
prejudicial  to  his  case,  which  rests  on  the  absence  of  his  possessing  any  undue  influence 
over  her.  If  the  imputation  be  true,  it  proves  how  completely  uie  was  in  his  power ; 
if  it  be  untrue,  I  cannot  venture  to  permit  myself  to  express  my  opinion  respecting 
SQch  insinuations. 

This,  however,  is  certain  that  from  the  moment  she  informed  him  of  her  intention 
to  marry  a  second  husband,  his  conduct  towards  her  has  been  marked  with  the  most 
vehement  animosity,  and  he  now  seems  surprised,  and  in  his  address  complains,  that 
this  has  been  met  with  a  similar  return  of  corresponding  animosity  on  her  part,  and 
he  complains  that  instantly  on  the  decision  in  her  favour  by  the  Court  of  Common 
Pleas,  she  exacted  the  payment  of  the  costs  of  the  action  within  four  days,  by  the 
exercise,  or  Iw  the  threat  of  every  form  of  execution  which  the  law  allows,  and  he 
then  asks,  "  Whether  it  is  likely  that  he  should  have  possessed  any  influence  over  a 

Grson  actuated  by  such  motives,  and  imbued  with  sucn  feelings  towards  him."  But 
r.  Kennedy  should  remember  that  when  former  friends  become  enemies,  the  intensity 
of  their  mutual  hostility  is  usually  proportioned  to  and  measured  by  the  depth  of 
their  former  friendship  ;  and  the  question  before  me  is,  not  what  are  the  feelings  of 
the  Plaintiff  now,  or  what  they  were  towards  him  after  the  trial  at  Warwick,  but 
what  they  were  in  April  and  M&y  1859,  when  he  obtained  from  her  the  execution  of 
this  deed. 

After  listening  to  Mr.  Kennedy's  long  and  elaborate  speech,  and  after  reading  and 
ecmsidering  the  evidence,  I  have  arrived  at  the  conclusion  that  the  Defendant 
possessed  a  great  and  overpowering  influence  over  the  [164]  mind  of  the  Plaintiff  at 
that  time,  and  that  he  exerted  that  influence  to  obtain  from  her  this  deed.  I  am 
also  of  opinion  that  the  deed  cannot  be  supported  on  any  ground  of  contract  or  of 
promise ;  and  that  it  cannot  be  supported  on  any  ground,  to  the  effect  that  it  was 
made  in  the  due  performance  of  any  moral  obligation. 

My  decree  therefore  is  that  the  deed  must  be  delivered  up  to  be  cancelled,  Mr. 
Kennedy  must  reoonvey  the  reversion,  and  he  must  pay  the  costs  of  this  suit 

Non.— Affirmed  by  the  Lords  Justices,  29  January  1864.    [4  De  O.  J.  &  S.  217.] 
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[164]    Dallt  v.  Wonham.    Jufy  22,  31,  1863. 
[S.  C.  32  L.  J.  Ch.  790 ;  9  L.  T.  75 ;  9  Jur.  (N.  S.)  980 ;  11  W.  R  1090.] 

Sale  by  a  retired  solicitor  to  his  agent  of  property  at  a  distance,  which  had  been  pro- 
posed and  pressed  by  the  vendor  and  completed  without  any  compulsion  or  frand, 
set  aside,  it  appearing  to  the  Court,  that  the  consideration  (a  life  annuity)  was 
inadequate,  that  the  vendor,  who  had  not  seen  the  property  for  twenty  years,  was 
ignorant  of  its  value,  and  that  the  vendor  was  known  to  be  in  a  precarious  8tat«  of 
health. 

The  absolute  interest  in  some  freeholds  belonging  to  a  wife  for  life,  with  remainder  to 
her  husband  in  fee,  was  sold  by  the  husband.  The  wife  dissenting :  Held,  that 
the  contract  could  not  stand  as  a  sale  of  the  reversion  at  an  apportioned  price. 

This  was  a  suit  to  set  aside  a  purchase  of  some  property  by  an  agent.  The 
property  consisted  of  a  piece  of  land  fronting  the  sea  at  Bognor,  with  nine  wooden 
cottages  thereon,  and  a  pew  in  Boguor  chapeL 

At  the  time  of  the  purchase,  which  took  place  on  the  26th  of  July  1861,  the 
property  was  thus  situated : — it  was  settled  on  the  Plaintiff,  Mrs.  DaUy,  for  her 
separate  use  for  life,  and  subject  thereto,  her  husband,  Mr.  Dally,  was  entitled  to  the 
reversion  in  fee^mple ;  but  the  Plaintiff's  interest  in  the  property  seemed  to  have 
been  unknown  to  anyone,  including  herself. 

[166]  Mr.  Dally  had  long  acted  as  a  solicitor  in  England,  but,  from  ill-health  and 
reduced  means,  he  had  gone  to  Guernsey,  to  reside  there  with  his  wife.  He  had  not 
seen  the  property  for  twenty  years,  and  during  the  whole  of  that  time  the  Defendant, 
Mr.  Wonham,  who  was  a  builder  and  house-agent  at  Bognor,  had  acted  as  Mr.  Daily's 
agent,  he  had  received  the  rents,  repaired  the  buildings,  which  were  wooden  cottages, 
with  slate  roofs,  part  of  which  was  let  out  to  the  coast  guard,  and  all  of  which  were 
constantly  requiring  repairs.  Several  offers  had  been  made  to  purchase  the  premises, 
but  they  had  gone  off,  and  in  January  1861  Mr.  Dally  suggested  that  Mr.  Wonham 
should  become  the  purchaser.  This  led  to  a  correspondence,  in  which  Mr.  Dally 
expressed  great  anxiety  that  Mr.  Wonham  should  purchase  the  property.  It  was 
ultimately  arranged  between  them  that  Mr.  Wonham  should  become  the  purchaser, 
in  consideration  of  an  annuity  of  X40  per  annum,  payable  quarterly,  during  the  lives 
of  Mr.  Dally  and  his  wife  and  the  life  of  the  survivor  of  them,  their  ages  being 
respectively  sixty-two  and  forty-nine.  This  annuity  was  to  be  secured  by  the  bona 
and  personal  security  of  the  Defendant,  and  not  by  any  char^  on  the  property. 

On  the  26th  July  1861  Mr.  Dally  conveyed  the  premises  in  question  to  Mr. 
Wonham  in  fee,  nominally  in  consideration  of  £600,  but  this  was  not  really  paid,  the 
only  consideration  being,  the  bond  of  Mr.  Wonham  in  the  principal  sum  of  £600, 
conditioned  to  be  void  on  due  payment  of  the  life  annuity  of  J&40. 

The  Plaintiff  was  no  party  to  the  deed,  nor  did  she,  in  any  way,  concur  in  the 
sale,  although  she  was  cognizant  of  it ;  in  fact,  she  appeared  to  have  been  ignorant  of 
her  title  in  it,  of  which  the  Defendant  was  also  ignorant  Her  husband,  if  he  knew 
it,  had  forgotten  it,  [166]  and  acted  throughout  as  the  absolute  owner  of  the 
iwoperty. 

It  was  clearly  proved  that  Mr.  Dally  had  been  very  anxious  to  complete  the 
transaction,  and  that  though  he  at  first  required  a  sum  to  be  paid  to  him,  by  way  of 
premium  or  in  addition  to  the  annuity,  he  abandoned  this,  and  was  very  desirous  to 
complete  the  transaction  as  it  stood.  He  pressed  the  Defendant  to  complete  the 
puroDase  and  himself  prepared  the  deed,  which  he  sent  over  to  the  Defendant's 
solicitor  to  engross  and  to  get  it  executed,  and  he  executed  it  himself  without  any 
compulsion  or  persuasion. 

Mr.  Dally  died  in  April  1862,  having  previously  made  a  will,  by  which  he  gave 
all  his  real  and  personal  estate  to  his  wife. 

Mrs.  Dally  instituted  this  suit,  in  October  1862,  against  Mr.  Wonham.  The  bill 
alleged  as  follows : — 

"  Neither  the  sum  of  £600  mentioned  in  the  deed,  nor  the  sum  of  £600  mentioned 
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•8  the  penalty  of  the  bond,  nor  the  annaity  to  Frank  Father  Dally  and  his  wife,  was 
at  all  eqoal  to  the  valne  of  the  property,  or  the  remainder  or  reversion  to  which 
Frank  Fether  Dally  was  entitled  therein,  nor  in  any  way  a  good  or  proper  considera- 
tion for  the  parcfaase  of  the  same,  as  the  Defendant  well  knew ;  but  he  availed  himself 
of  his  situation  of  manager  and  agent  of  the  property,  and  his  long  acquaintance 
therewith,  and  the  state  of  health  and  straitened  or  embarrassed  circumstances  in 
which  he  knew  Frank  Fether  Dally  was  at  the  time,  to  persuade  him  that  such 
annuity  of  JC40  was  the  real  and  full  value  of  the  same  property  or  the  estate  and 
interest  of  the  said  Frank  Fether  Dally  therein,  and  [157]  that  not  only  no  greater 
consideration  could  be  obtained  for  the  same,  but  also  that  property  at  Bognor,  and 
especially  this,  was  decreasing  in  value,  and  thus  induced  him  to  convey  the 
property  and  the  fee-simple  thereof  to  the  Defendant  upon  receiving  such  bond  as 
aforesaid." 

The  bill  alleged  that  Mr.  Dally  was  ignorant  of  the  value  of  the  property,  and 
had  relied  on  the  statements  of  the  Defendant,  as  his  manager  and  agent,  and  it 
complained  that  the  annuity  had  not  been  charged  on  the  property,  but  had  been 
secured  by  the  personal  security  only  of  the  Defendant.  It  insisted  that,  if  the 
conrevance  was  binding  on  Mr.  Dally,  it  was  inoperative  as  against  the  life-estate  of 
the  PiaintiflT,  and  it  prayed  that  the  purchase  and  sale  to  the  Defendant  might  be 
declared  invalid  and  set  aside. 

With  respect  to  the  value  of  the  property,  the  following  appeared  to  the  Court 
to  be  the  resnlt  of  the  evidence : — The  gross  annual  rent,  on  the  average  of  eleven 
years  prior  to  the  sale,  was  £53,  13s.  6d. ;  the  net  rental,  after  deducting  commission 
to  the  Defendant  at  £5  per  cent.,  was  £37,  6s.  lOd.  The  average,  however,  of  the 
last  fonr  years  a  little  exceeded  £40,  and  in  the  year  I860  tne  net  rental  was 
£3S,  38.  6d.  In  the  year  1861  the  net  produce  of  the  property  was  £50,  Is.  lOd., 
and  in  the  year  1862  it  amounted  to  £66, 16s.  The  amount  which  had  been  received 
far  the  first  half  of  the  present  year  was  £33,  Ss. ;  this,  however,  the  Defendant  said 
be  had  produced  by  the  outlay  he  had  made  for  the  improvement  of  the  premises. 
There  were  various  estimates  made  by  surveyors  on  botn  sides  of  the  value  of  the 
property,  bat  the  Court  said  that  the  test  seemed  to  be — ^what  could  have  been 
obtained  for  it  in  the  market  1  It  appeared  also  that,  had  it  not  been  for  the  [168] 
daim  of  the  Plaintiff,  the  Defendant  would  have  been  able  to  sell  the  property  for 
JE950,  and  a  contract  to  that  eifect  had  been  entered  into,  which,  in  consequence  of 
this  suit,  was  abandoned.  The  pew  in  the  church  was  valued  at  £5  by  one  side  and 
X50  by  the  other. 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn,  Mr.  Jessell  and  Mr.  Roberts,  for  the  Plaintiff. 

Mr.  Southgate  and  Mr.  Babington,  for  the  Defendant. 

Mr.  Selwyn,  in  reply. 

July  31.  The  Mastbb  of  the  Kolls  [Sir  John  Romilly].  This  is  a  suit  to  set 
inde  a  purchase  of  certain  property  at  Bognor,  obtained  from  the  husband  of  the 
Plaintiff,  who  died  shortly  afterwards.  The  purchase  was  made  by  the  Defendant, 
who  had  been  for  many  years  the  agent  and  receiver  of  the  vendor.  [His  Honor 
ittted  the  circumstances  of  the  case  and  the  facts  as  to  the  value  of  the  property,  and 
proceeded :] — It  seems  to  me  obvious  that  the  price  given  for  this  purchase  was  grossly 
inadequate ;  in  fact,  the  Defendant  obtained  the  property  on  payment  of  an  annuity, 
which  the  annual  rents  were  and  are  more  than  sufficient  to  discharge ;  and  which 
unuity  was  practically  only  to  last  during  the  life  of  the  Plaintiff,  for  the  husband 
was  known  to  be  in  a  very  precarious  state  of  health,  a  circumstance  frequently 
referred  to  in  his  correspondence,  and  he  in  tact  died  within  a  year  after  the 
ttansaotion. 

It  is,  however,  deariy  proved  that  the  husband  was  [159]  very  anxious  to  com- 
plete the  transaction,  and  that,  though  he  at  first  required  a  sum  to  be  paid  to  him 
oj  way  of  premium  or  in  addition  to  the  annuity,  he  abandoned  this,  and  was  very 
desirous  to  complete  the  transaction  as  it  stands.     He  pressed  the  Defendant  to  com- 

gete  the  purchase,  and  prepared   the  deed   himself,  and  he  sent  it  over  to  the 
efendants  solicitor  to  engross  and  to  get  it  executed,  and  he  executed  it  himself 
without  compulsion  or  persuasion. 
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These  are  strong  facts  in  favour  of  the  Defendant ;  but  notwithstanding  they  art 
proved,  still,  having  regard  to  the  circumstance  that  the  agent  was  residing  on  th« 
spot,  that  he  had  done  so  for  twenty  years  previously,  and  that  he  perfectly  weU 
knew  the  value  of  the  property,  which  the  vendor  did  not,  for  he  had  not  seen  it  for 
twenty  years,  I  should  have  been  of  opinion  that  the  transaction  could  not  have  been 
maintained,  unless  the  agent  had  told  him  the  real  value  of  the  property  and  what  it 
might  have  been  sold  for.  If,  for  instance,  he  had  said  to  him,  "  Though  I  will  not 
give  it,  still  you  may  sell  this  property  for  £900  or  upwards  "  (a  price  which  in  my 
way  of  regarding  it  would  have  been  far  more  valuable  to  the  vendor),  and  if,  after 
this,  the  vendor  bad  insisted  on  the  Defendant  taking  the  property  for  the  payment 
of  this  annuity,  it  might  have  been  supported  partly  on  the  ground  of  bounty 
towards  the  Defendant,  which  indeed  some  expression  in  one  or  two  of  the  huBband'i 
letters  would  seem  to  support.  But  it  is  I  think  clear  that  the  husband  did  not  know 
the  value  of  the  property,  or  what  it  would  fetch  if  offered  for  sale,  and  that  the 
Defendant,  from  his  position,  must  be  taken  to  have  been  cognizant  of  these  facts. 

I  think,  therefore,  that  this  sale  could  not  have  been  ^W]  supported  even  if  the 
husband  had  possessed  the  absolute  interest  in  the  property ;  but  he  had  not,  and  this 
circumstance  makes  this  case  very  peculiar. 

The  first  life-estate  was  vested  in  the  wife  for  her  separate  use,  and  this  the 
husband  could  not  sell,  although  it  is  obvious,  as  I  have  already  stated,  that  all 
parties  believed  that  he  had  the  fee-simple  in  it,  and  could  sell  it  as  he  thought  fiL 
When  this  was  pointed  out  to  the  Defendant  and  his  legal  adviser,  after  the  bill  was 
filed,  this  proposal  was  made — viz.,  that  the  Plaintiff  should  enjoy  the  property  iot 
her  life,  and  that  the  Defendant  should  have  the  reversion.  This,  as  might  be 
expected,  was  rejected  by  the  Plaintiff,  who  made  the  counter  proposal,  as  little  likely 
to  be  accepted,  that  she  should  take  the  rents  for  her  life,  and  that  the  Defendant 
should,  in  addition  to  the  rente  she  received,  pay  her  jC40  per  annum  for  the  reversion 
which  belonged  to  her  husband. 

It  is  manifest  that  the  Plaintiff  is  entitled  to  be  put  in  the  possession  of  the  renU 
of  the  property  for  her  life,  and  the  question  is,  what  is  to  be  done  with  the  rever 
sion  after  her  decease,  and  how  the  deed  and  arrangement  between  her  husband  and 
the  Defendant  affects  this  reversion  t  If  the  whole  transaction  be  set  aside,  then  the 
Plaintiff  is  entitled  in  fee-simple,  as  she  is  the  sole  devisee  under  her  husband's  will; 
and  if  the  reversion  was  his  to  dispose  of,  it  passed  at  his  death  to  her  absolutely, 
and  her  life^state  in  it  would  merge. 

In  order  to  consider  how  the  matter  stands  in  this  respect,  I  have  thought  it 
useful  to  consider  how  the  matter  would  stand  if  the  husband  were  now  alive,  and 
the  wife  had  enforced  her  right  and  had  taken  po8ses-[161]-sion  of  the  property,  and 
if  she  were  now  in  receipt  of  the  rents  for  her  separate  use,  and  insisted  on  her  right, 
and  to  continue  so  during  her  life ;  what,  in  that  case,  would  be  the  rights  and  cor- 
responding obligations  between  the  husband  of  the  Plaintiff,  on  the  one  hand,  and 
the  Defendant  on  the  other  1  It  is  clear  that  the  husband,  if  he  resorted  to  tbii 
Court  to  enforce  the  arrangement,  could  not  compel  the  Defendant  to  pay  the  annuitj 
of  £40,  which  was  given  solely  in  consideration  of  the  Defendant  obtaining  immediate 
possession  of  the  estates.  On  the  other  hand,  I  am  equally  clear  that  the  Defendant 
could  not  insist  on  his  right  to  keep  the  conveyance  of  the  husband's  inheritance  in 
fee-simple  in  the  lands  without  paying  anything  whatever  for  it.  It  is  plain  that  it 
was  not  intended  to  be  a  gift,  and  if  it  be  a  purchase,  there  must  be  some  oonaiderfr 
tion  paid  for  it.  If  it  rested  in  contract,  it  is  clear  that  the  husband  could  not  main- 
tain a  bill  for  the  specific  performance  of  such  a  contract  when  he  could  not  give  the 
thing  intended  to  he  bought.  It  is  equally  clear  that  the  Defendant,  if  he  pletaed, 
might  take  the  reversion,  which  was  all  the  husband  had  to  convey  on  p»aying  the 
consideration  he  had  offered  for  the  whole  estate  in  possession.  But  I  doubt  whether 
the  Defendant  could  have  maintained  a  suit  for  the  purchase  of  the  reversion  on  the 
footing  of  making  such  a  deduction  from  the  purchase-money  (that  is,  from  the  £40 
per  annum)  as  the  Court  might  think  properly  apportionable  to  that  interest  in  the 
property.  It  would,  in  fact,  in  making  a  decree  to  that  effect,  be  making  a  new  and 
totally  different  contract  between  these  parties.  The  husband  might  naturally  and 
reasonably  say,  "  I  thought  I  had  the  fee-simple,  and  that  I  intended  to  sell  sod 
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nothing  else,  and  I  object  to  being  compelled  to  sell  the  reversion  for  the  proportion 
of  the  annuity  of  £iO,  nor  can  I  properly  be  compelled  to  complete,  with  an  abate- 
ment [162]  of  the  purchase-money,  a  contract  which,  if  I  had  known  of  my  wife's 
estate,  I  should  never  have  entered  into."  But  if  the  Court  could  not  have  done  this 
during  the  life  of  the  husband,  as  little  can  it  do  this  after  his  death  against  his 
real  or  his  legal  personal  representatives. 

Even  where  sales  of  reversion  have  been  completed,  this  Court  has  frequently  set 
them  aside  on  slight  proof  of  undervalue,  and  it  could  not  convert  a  contract  for  sale 
of  the  entirety  into  a  contract  for  sale  of  a  reversion,  and  then  compel  the  specific 
performance  of  it,  in  terms  which,  if  it  had  been  actually  carried  into  effect  between 
the  parties  themselves,  this  Court  would  probably  have  afterwards  set  aside  on  proof  of 
the  undervalue.  Assuming  this  Court,  in  such  a  case,  to  act  on  the  principle  on  which 
it  has  thought  fit  to  deal  with  the  sales  and  purchases  of  such  species  of  property,  aud 
if,  in  order  to  avoid  this  defect,  the  Court  were  to  attempt  to  fix  the  value  of  the 
reversion,  by  estimate  or  by  evidence,  such  a  proceeding  would  be  still  more  at  variance 
with  the  rules  of  the  Court,  and  would  be  to  compel  one  man  and  the  representatives 
of  another  man  to  enter  into  a  contract  for  the  purchase  of  an  interest  m  a  property 
never  intended  to  be  sold  by  the  parties  themselves,  at  a  price  never  contemplated 
by  either. 

I  have  therefore  come  to  the  conclusion  that  the  conveyance  and  bond  entered 
into  and  executed  by  and  between  the  deceased,  Mr.  Dally  and  the  Defendant,  and 
the  contract  on  which  they  were  founded,  are  wholly  inoperative  and  incapable  of 
taking  effect,  or  of  being  enforced  by  this  Court,  and  that,  therefore,  these  two 
instruments  must  be  delivered  up  to  be  cancelled,  that  the  Defendant  must  be 
compelled  to  reconvey  the  estate,  that  the  Plaintiff  must  be  put  into  possession  of  [163] 
the  rents  and  profits  of  the  estate,  and  that  an  account  must  be  taken  of  the  rents 
and  profits  of  the  estate  received  by  the  Defendant,  or  by  his  order  or  for  bis  use, 
aince  the  27th  of  July  1861,  and  that,  in  taking  such  account,  he  must  be  allowed  all 
rams  of  money  properly  expended  by  him  in  the  repairs  or  lasting  improvements  of 
the  property,  and  that  he  must  also  be  allowed  all  sums  paid  by  him  in  respect  of 
the  annuity.     He  must  also  pay  the  costs  of  the  suit. 

[163]    Be  BiCHARD  Arnold's  Estate.    July  24,  31,  1863. 
[S.  C.  9  L.  T.  530 ;  9  Jur.  (N.  S.)  1186  ;  12  W.  R.  4.] 

In  the  will  of  a  testator,  who  died  in  1804,  he  devised  real  estate  to  his  daughter  for 
life,  with  remainder  to  her  sons  successively  in  tail,  with  remainder  to  her 
daughters  as  tenants  in  common  [without  words  of  limitation],  and,  "  in  default  of 
such  issue,"  to  his  son  in  fee.  Held,  that,  contrary  to  the  decision  in  Doe  v.  Taylor, 
10  Q.  B.  718,  the  daughters  took  for  life  only. 

Held,  that  a  devise  for  life  contained  in  a  will  could  not  be  enlarged  by  a  recital  in  a 
codicil  that  such  devise  was  in  tail. 

Devise  of  "  my  moiety  "  of  closes  at  L. :  Held  insufficient,  prior  to  the  last  Wills  Act, 
to  pass  the  lee. 

In  a  gift  over  on  the  death  of  A.  before  the  estate  became  vested  in  him :  the  word 
"  vested,"  Held  to  mean  vested  in  interest  and  not  vested  in  possession. 

Kchard  Arnold,  by  his  will  dated  in  1801,  devised  to  trustees  "all  that  his 
nndivided  moiety  or  full  half  part,  the  whole  into  two  equal  parts  to  be  divided,  of 
and  in  his  closes  or  ground  enclosed  and  meadows,  with  the  appurtenances,  situate  " 
in  liebnam,  and  the  impropriate  tithes  arising  out  of  the  said  premises,  and  another 
Qodivided  moiety  of  meadow  ground  in  Marston,  upon  trust  to  pay  £20  a  year  to  his 
wife  for  life,  and  to  apply  the  residue  of  the  rents  as  follows  : — 

"  To  and  for  the  sole  and  peculiar  use  and  benefit  of  my  daughter  Mary  Arnold, 
for  and  during  the  term  of  her  natural  life,  and  from  and  after  her  decease,  I  give 
and  devise  my  said  moiety,  hereditaments  and  premises  to  the  use  of  the  first  son  of 
the  body  of  my  said  daughter  Mary  lawfully  to  be  begotten,  and  to  the  heirs  of  the 
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body  of  such  first  son  lawfully  issuing,  and  in  default  of  [164]  such  issue,  to  the  use 
of  the  second,  third,  fourth  and  all  and  everv  other  the  son  and  sons  of  the  body  ci 
my  said  daughter  Mary,  severally,  successively  and  in  remainder,"  according  to  their 
seniority,  and  the  heirs  of  their  respective  bodies ;  "  and  in  default  of  such  issue,  to 
the  use  of  all  and  every  the  daughter  and  daughters  of  the  body  of  my  said  daughter  Mwy 
lawfully  to  be  begotten  as  tenants  in  eommon  and  not  as  joint-tenants ;  and  in  default  of 
such  issue,  I  give  and  devise  the  said  moiety  and  premises  with  the  appurtenances 
unto  my  son  John  Arthur  Arnold,  his  heirs  and  assigns  for  ever." 

The  testator,  by  his  will,  made  similar  dispositions  of  other  estates  in  favour  of 
his  daughters  Dorothy,  Anna,  Maria  and  Harriott  respectively,  and  their  respectire 
children,  with  an  ultimate  limitation  to  John  Arthur  Arnold  in  fee. 

The  testator  made  a  codicil,  dated  the  11th  of  June  1803,  which  was  in  part  u 
follows : — "  Whereas  I  have,  in  and  by  my  said  will,  given  and  devised  the  reversion  in 
fee  of  and  in  divers  lands,  tenements  and  hereditaments  expectant  on  the  several 
deceases  of  my  daughters  Mary,  Dorothy,  Anna,  Maria  and  Harriott  loithout  issue  of 
their  respective  bodies  unto  my  said  son  John  Arthur  Arnold,  his  heirs  and  assigns  for 
ever ;  and  whereas  I  have  also,  in  and  by  my  said  Mrill,  as  well  as  by  this  my  said 
codicil,  limited  divers  other  lands,  tenements  and  hereditaments  (subject  to  certain 
annuities  or  rent  charges  therein  specified)  for  the  use  and  benefit  of  my  said  son 
John  Arthur  Arnold,  nis  heirs  and  assigns  until  he  attains  his  age  of  twenty-five 
years,  and  upon  his  attaining  the  said  age  of  twenty-five  years,  then  I  have  given  and 
devised  the  same  to  him,  my  said  son,  his  heirs  and  assigns  for  ever :  Now  I  do 
hereby  declare  my  will  to  be,  that  in  case  my  said  son  [1661  shall  happen  to  depart 
this  life  without  having  lawful  issue  of  his  body  living  at  his  decease,  and  before  At 
said  several  estates  shall  become  vested  in  him  by  virtue  of  the  said  several  limitations 
aforesaid,  then  and  in  such  case,  I  give  and  devise  the  same  estates  (chargeable  as 
by  my  said  will  and  this  my  said  codicil  is  before  mentioned),  and  such  of  my  said 
several  daughters  Mary,  Elizabeth,  Dorothy,  Anna,  Maria  and  Harriott  as  shall  be 
then  living,  and  the  issue  of  such  of  them  as  shall  be  dead. 

The  testator  died  in  1804,  leaving  his  son  and  five  daughters  surviving  him.  The 
son  John  Arthur  Arnold  attained  twenty-five,  and  died  in  1844  without  leaving 
any  issue. 

The  testator's  daughter  Mary  married  and  had  four  children,  viz. : — Richard, 
Thomas  and  the  Petitioners  Catherine  and  Mary.  Of  these  Richard  died  in  1844 
without  leaving  any  issue,  and  Thomas  died  in  1841  a  bachelor. 

The  testator's  daughter  Mary  died  in  1861,  having  devised  her  estate  and  effects 
to  her  two  daughters.  They  presented  this  petition  for  payment  out  of  Court  of 
a  fund  which  represented  part  of  the  devised  lands  taken  by  a  railway  company. 

The  Petitioners  submitted  that,  according  to  the  true  construction  of  the  will  and 
codicil,  and  the  events  which  had  happened,  they  became,  upon  the  decease  of  the 
testator's  daughter  Mary,  entitled  in  possession,  in  equal  shares  as  tenants  in  common, 
for  an  estate  of  inheritance  to  the  moiety  and  premises  comprised  in  the  devise, 
except  such  parts  thereof  as  had  been  taken  by  the  company  ;  and  that  they  became, 
at  the  same  [166]  time  and  now  were,  absolutely  entitled,  in  equal  shares,  to  the 
sum  of  £545,  4s.  7d.  Bank  annuities,  and  the  dividends  accrued  due  thereon  since  the 
decease  of  the  testator's  daughter  Mary.  But  if  not,  then  that  they  were,  by  virtue 
of  the  limitations  contained  in  the  codicil,  absolutely  entitled  to  one  equal  fourth 
part  thereof,  and  were  entitled  to  the  remaining  three  equal  fourth  parts  thereof  as 
tenants  in  common  for  their  respective  lives,  with  cross-remainders  between  them 
for  life. 

Mr.  Selwyn  and  Mr.  Cadman  Jones,  in  support  of  the  petition.  First,  the 
daughters  take  as  tenants  in  common  in  tail,  notwithstanding  there  are  no  words 
of  limitation ;  Doe  d.  Harris  v.  Taylor  (10  Q.  B.  Rep.  718),  is  expressly  in  point; 
Clements  v.  Paske  (3  Doug.  384).  Secondly,  the  devise  is  of  my  undivided  moiety, 
which  is  the  same  thing  as  if  the  testator  had  said,  "  I  devise  to  them  my  estate,"  and 
then  there  could  be  no  doubt  that  the  daughters  took  estates  of  inheritance  without 
any  words  of  limitation ;  Doe  d.  Atkinson  v.  Fawcett  (3  Q.  B.  Rep.  274) ;  Montgomay 
V.  Montgomery  (3  Jones  &  Lat  47) ;  Uthwatt  v.  Bryant  (6  Taunt.  3l7) ;  Budali  v. 
Tuehin  (6  Taunt.  410);  Wilkinsm  v.  Chapman  (3  Russ.  145).     Thirdly,  all  doubt 
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is  removed  by  the  codicils.  There  is  clearly  an  omission  in  copying  in  the  will,  and 
the  testator  in  the  codicil  states  what  he  thought  he  had  and  what  he  really 
intended  to  have  devised  to  his  daughters  by  his  will.  He  recites  that  he  had 
given  the  estate  over  to  his  son  on  the  deaths  of  his  daughters  "without  issue 
of  their  respective  bodies."  This  must  be  imported  into  the  will,  and  would  give 
them  an  estate  tail.  Besides,  he  gives  over  the  estates  to  them  if  the  son  died  before 
the  estates  became  "  ve^ed "  in  him ;  this  meant  "  vested  in  possession,"  and  the 
very  event  has  happened. 

[167]  Thk  Master  of  thb  Bolls  [Sir  John  Bomilly].  If  the  case  stood  on  the 
will  alone,  I  should  have  had  very  great  difficulty  in  coming  to  the  conclusion 
contended  for  by  the  Petitioners ;  but  the  question  is,  whether  there  is  not  such  a 
doubt  on  the  face  of  the  will  that  it  can  be  aided  by  the  codicil. 

Mr.  Hobhouse  and  Mr.  W.  Pearson,  eonirH.  There  are  no  words  of  limitation  in 
the  devise  of  the  daughters,  and  they,  therefore,  can  only  take  life-estates.  The  gift 
over  in  default  of  "  such  issue  "  means  "  issue  foresaid,  namely,  that  of  the  sons  of 
the  daughter;  Denne  v.  Page  (11  East,  603,  n.);  Hay  v.  Coventry  (3  Term  Rep.  83) ; 
Doe  d.  Liversage  v.  Vavtghan  (5  B.  &  Aid.  464);  AsMey  v.  Aihiey  (6  Sim.  358) ;  Bridger 
V.  Ramsey  (10  Hare,  320). 

Secondly,  as  to  the  codicil,  the  recital  is  a  mere  incorrect  statement  of  the  devise 
in  the  will,  and  cannot  affect  it,  it  is  totally  at  variance  with  it ;  Bamfield  v.  Popham 
(1  P.  Wms.  54) ;  Be  Smith  (2  John.  &  Hem.  594);  Faughan  v.  Foakes  (1  Keen,  58) ; 
Adam  v.  Adams  (1  Hare,  537) ;  Jarman  on  Wills  (vol.  1,  pp.  492,  495  (3d  edit) ) ; 
Simth  V.  Fitzgerald  (3  Ves.  &  B.  22).  A  gift  in  a  will  can  only  be  destroyed  by  some- 
thing equally  clear  in  the  codicil :  Doe  d.  Hearle  v.  Hicks  (8  Bing.  475,  and  1  CI.  & 
Fin.  20). 

Thirdly,  in  the  gift  over  in  the  codicil,  the  word  "  vested  "  means  vested  in  interest 
sod  not  in  possession ;  Parian  v.  Hodgldnson  (15  Sim.  293). 

[168]  Mr.  Ba^allay,  Mr.  West,  Mr.  Fordbam  and  Mr.  G.  Smith,  for  other 
parties. 

Mr.  Cadman  Jones,  in  reply,  cited  Jarman  on  Wills  (vol.  1,  p.  688  (2d  edit.) ) ; 
Barastoti's  case  (3  C!oke's  Rep.  19) ;  Sillick  v.  Booth  (1  You.  &  C.  C.  C.  117). 

Jvly  31.  The  Mastkk  of  the  Rolls  [Sir  John  Romilly].  The  question  that 
arises  on  this  petition  is,  what  estate  the  daughters  of  Mary  take  1  The  words  are 
these.  \See  ante,  p.  163.]  These  certainly  arc  very  common  and  familiar  words. 
Generally,  no  difficulty  would  be  felt  in  saying  that  they  gave  an  estate  for  life.  It 
i«  to  be  observed  that  in  this  will,  where  the  testator  intended  to  give  estate  of 
inheritance,  he  has  done  so  with  apt  words  for  that  purpose,  but  here  such  words  are 
omitted,  and  they  are  also  in  several  other  devises  of  a  similar  character.  I  agree 
with  Mr.  Cadman  Jones  that  it  is  probable  that  a  mistake  occurred  in  the  draft  of  the 
will,  which  is  evidently  prepared  by  a  professional  man,  and  that  it  probably  arose 
from  the  conveyancer  omitting  a  line  in  the  first  limitation  to  the  daughters,  and  in 
copjHng  the  words  he  had  before  written  in  the  four  next  devises,  where  similar 
interests  were  intended  to  be  given.  It  is  impossible,  however,  for  the  Court  to  act 
on  any  such  speculation  :  to  supply  such  an  omission,  however  probable,  would  be  to 
nuke  a  will  for  the  testator.  And  this  being  necessarily  the  rule  of  the  Court,  the 
suggestion  of  the  omission,  if  intentionally  made,  leads  the  mind  to  the  conclusion 
that  [169]  the  will  as  it  stands  does  contain  the  proper  words  to  express  the  meaning 
imputed  to  the  testator,  viz.,  that  the  daughters  of  Mary  were  not  intended  to  take 
so  estate  of  inheritance,  which,  if  that  had  been  his  meaning,  he  knew  so  well  how  to 
express. 

It  has  long  been  settled  that  a  gift  over  in  the  event  of  a  person  dying  without 
wA  issue,  merely  refers  to  the  issue  above  mentioned,  and  that  this  clause  cannot 
enlarge  the  estate  of  the  first  taker.  The  cases  on  this  subject  are  so  numerous  and 
80  conclusive  that  it  would  be  waste  of  time  to  refer  to  them  in  detail,  several  of  them 
which  most  closely  resemble  the  present  case  were  cited  in  the  argument. 

I  believe  that  the  case  would  not,  on  this  point,  have  been  seriously  contested  on 
the  part  of  the  counsel  for  the  Petitioners,  had  it  not  been  for  the  case  of  Doe  d.  Harris 
V.  Taylor  (10  Q.  B.  Rep.  718 ;  and  see  1  Jarm.  (2d  edit.)  413 ;  2  Jarm.  388).  I  must 
say  that  I  was  much  startled  when  I  first  read  that  case,  the  more  so,  as  the  Court 
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thereby  overruled  the  judgment  of  the  Vice-Chancellor  Shadwell  on  the  veiy  same 
will,  a  Judge  of  great  authority  in  all  cases  of  constructiou.  But  this  case,  if  Uw, 
does  more,  for  it  expressly  overrules  a  long  series  of  decisions,  and  besides  this,  it 
gives  a  reason  for  the  conclusion  come  to  by  the  Court,  which  it  is  difficult  to  under- 
stand how  it  can  be  supported.  With  all  deference  for  the  learned  tribunal  which 
decided  that  case,  I  am  placed  by  it  in  a  considerable  dilemma,  because  it  manifestly 
governs  the  present ;  and  if  it  be  correct,  it  is  not  the  daughters  of  Mary,  but  Mary 
herself,  who  took  an  estate  in  tail  general  in  the  property  devised,  and  I  am  compelled 
either  to  follow  that  case  on  the  present  occasion,  or  to  follow  the  long  series  of  cases 
of  [170]  an  opposite  character  to  which  I  have  referred ;  and  I  regret  to  say  that  the 
case  in  the  Queen's  Bench  appears  to  me  to  be  unsustainable  on  the  ground  stated  by 
their  Lordships,  and  that  I  feel  myself  unable  to  follow  it  in  this  case. 

Mr.  Cadman  Jones  argued  that,  independently  of  any  other  question,  the  testator 
had,  by  the  use  of  the  word  "  moiety,"  given  to  the  daughters  of  Mary  the  absolute 
interest  in  the  land  devised,  but  I  am  unable  to  concur  in  that  view  in  the  present 
ease ;  although  quite  correct  in  the  cades  cited,  it  does  not  appear  to  me  to  govern  the 
present.  Here  the  testator  carefully  adds  words  of  limitation  to  pass  the  inheritance 
in  the  other  cases  in  this  will,  with  the  exception  of  the  five  instances  of  the  devises 
given  to  the  daughters.  It  is  justly  observed  that  the  same  argument  was  open  in 
the  case  of  Denne  v.  Page  (11  East,  603),  and  several  of  the  other  cases  cited,  but  that 
the  Court  nevertheless  held  that  the  estate  could  not  be  enlarged  beyond  a  life-estate, 
and  my  opinion  on  the  will  alone  is  that  the  daughters  of  Mary  took  no  more  than  a 
life-estate. 

So  treating  it,  the  question  next  arises,  whether  the  words  in  the  codicil  will  give 
the  daughters  an  estate  in  tail  (see  ante,  p.  164^,  and  I  regret  to  say  that  here  a&o  I 
think  that  the  codicil  cannot  have  that  effects  The  observations  of  the  Vice-chancellor 
Sir  James  Wigram  on  this  subject,  in  the  case  of  Adams  v.  Adams  (1  Hare,  537),  are 
extremely  valuable  and  very  pertinent.  They  draw  the  accurate  distinction  between 
the  interpretation  of  a  devise  or  a  bequest,  by  means  of  the  references  made  to  it. 
When  both  occur  in  the  same  instrument,  and  when  the  [171]  recital  of  what  has  been 
done  is  contained  in  one  instrument  and  the  gift  itself  is  contained  in  a  former  one. 

I  admit  that  if  the  construction  of  the  devise  or  bequest  contained  in  the  will  is 
ambiguous,  the  expression  of  the  testator  in  a  codicil,  as  to  the  way  in  which  he 
understands  or  construes  his  own  words,  is  conclusive  and  must  be  followed ;  but  if 
the  testator,  in  the  codicil,  recites  that  by  his  will  he  has  made  a  devise  or  bequest 
which  does  not  there  appear,  then  the  codicil  does  not,  by  such  recital,  create  that 
bequest  or  devise. 

Upon  referring  once  more  to  the  words  in  the  codicil,  it  is,  I  think,  impossible  to 
say  that  the  recital  is  absolutely  false.  If  the  sentence  in  the  will  be  correct  and  as 
the  testator  intended  it,  then,  if  it  be  read  as  it  stands,  the  testator  uses  the  word 
"  issue  "  for  children,  for  the  will  gives  the  estate  to  the  sons  in  tail  general,  and 
then  to  the  use  of  all  the  daughters  of  the  body  of  my  daughter  Mary  as  tenants  in 
common,  and  in  default  of  such  issue,  to  John  Arthur  Amoul.  Here  "  issue  "  means 
"  children  "  of  Mary,  which  he  had  previously  spoken  of.  If,  therefore,  in  the  codicil 
he  means  the  words  "  without  issue  of  their  respective  bodies "  to  mean  "  without 
children,"  then  his  recital  of  the  previous  devise  is  correct,  and  if  this  codicil  is  to  be 
read  as  if  he  meant  that  he  had,  by  his  will,  given  such  a  devise  as  is  expressed  in  the 
exact  words,  it  is  inaccurate,  for  that  would  give  Mary  an  estate  tail,  and  no  such 
devise  is  contained  in  the  will.  Indeed,  the  argument  which  is  addressed  to  me 
seems  to  contain  within  itself  its  own  refutation,  the  argument  is  this : — the  legal 
meaning  of  the  words  as  they  statad,  if  contained  in  a  devise,  is  to  give  to  Mary  and 
the  other  daughters  an  estate  tail,  and,  therefore,  it  is  argued  that  the  codicil  must 
be  read  just  as  if  it  ran  thus :  "  Whereas  I  have  by  my  will  devised  n.72]  the 
reversion  in  fee  of  and  in  the  devised  hereditaments  expectant  on  the  nulure  d 
estates  tail  given  to  my  daughters  Mary,  &c.,  to  John  Arthur  Arnold,  his  heirs  and 
assigns;"  and  that  so  construing  this  passage  it  furnishes  the  construction  to  the 
passage  contained  in  the  will,  and  converts  that  devise  also  into  an  estate  tail  in 
Mary.  But  if  I  did  this  I  should  alter  the  whole  will,  and  should  have  enabled 
Mary,  by  a  disentailing  deed,  to  exclude  her  sons  aud  daughters.     If  there  be  anr 
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error  in  the  will,  by  the  omission  of  any  words,  I  believe  it  rather  to  have  been  by 
the  omission  of  words  giving  an  estate  tail  to  the  daughters  of  Mary,  not  an  estate 
tail  to  Mary  herself.  But  whether  this  be  so  or  not,  my  opinion  is  that  I  cannot 
introduce  anv  words  into  the  will,  but  that  I  must  read  it  as  it  stands,  and  that,  so 
reading  it,  the  daughters  of  Mary  only  take  estates  for  life,  upon  failure  of  which 
the  devise  over  takes  effect  in  John  Arthur  Arnold,  and  that  these  devises  to  the 
daughters  cannot  be  varied  or  affected  by  the  inaccurate  recital  contained  in  the 
codicil. 

The  onl^  remaining  question  argued  before  me  is,  what  is  the  effect  of  the  devise 
over,  contained  in  the  codicil,  in  the  event  of  John  Arthur  Arnold  dying  without 
leaving  lawful  issue  before  the  estates  become  vested  in  him.  The  words  are  these. 
[See  ante,  p.  165.]  It  is  argued  that  the  word  "  vested  "  must  not  here  receive  its 
ordinary  legal  acceptation ;  but  that  it  must  mean  "  vested  in  possession  "  and  not 
vested  in  interest,  for  the  reason  that  the  devises  became  vested  in  interest  in  him 
immediately  on  the  death  of  the  testator.  But  I  think  the  word  "  vested,"  here,  must 
mean  "  vesUed  in  inierest,"  and  that  the  only  effect  of  this  devise  over  is,  that  it 
would  have  taken  effect  in  case  John  Arthur  Arnold  had  died  before  the  testator. 

[173]  It  is  important  to  give  words  their  ordinary  meaning,  particularly  when  a 
testator  makes  use  of  a  word  which,  for  the  most  part,  has  a  received,  plain,  legal, 
technical  meaning.  A  devise  is  vested  in  the  devisee  when  the  right  to  it  is  ascer- 
tained, and  the  possession  only  is  postponed.  It  is  true  that  the  Courts  have  occa- 
sionally been  compelled  to  give  the  word  the  meaning  of  "vested  in  possession,"  as 
in  ilayUn'  v.  Frobidier  (5  De  Gex  &  S.  191)  before  the  Vice-Chancellor  Parker,  but  the 
Court  always  does  this  with  reluctance,  and  only  where  the  rest  of  the  will  and 
context  inevitably  fix  this  meaning  upon  it.  Here  I  see  no  reason  for  departing 
from  the  ordinary  legal  meaning  of  the  term,  and,  accordingly,  in  my  opinion,  the 
interest  of  John  Arthur  Arnold  in  the  remainder  expectant  on  the  decease  of  the 
daughters  of  Mary  vested  in  him  in  fee-simple  on  the  death  of  the  testator,  and  the 
devise  over  in  favour  of  the  daughters  thereupon  ceased  to  be  capable  of  taking 
effect. 


[174]    TucKBY  V.  Henderson.    July  22,  23,  27,  31,  1863. 
[See  Cressmll  v.  Cressmll,  1868,  L.  R.  6  Eq.  76.] 

Gifts  of  legacies  of  different  amounts  to  the  same  persons,  by  two  different  instru- 
ments.    Held  substitutional,  and  not  cumulative. 

By  her  will,  a  testatrix,  under  an  existing  power,  appointed  £1000  to  A.  B.  By  a 
subsequent  testamentary  instrument  she  bequeathed  £1000  to  A.  B.  Held,  that 
the  gifts  were  cumulative. 

The  testatrix  made  a  will,  dated  the  13th  of  April  1860,  and  another  dated  the 
10th  of  June  1861,  and  she  died  on  the  25th  of  December  1861.  They  were  both 
admitted  to  probate,  and  the  question  arising  upon  them  was,  whether  the  legacies 
given  by  them  to  the  same  legatees  were  cumulative  or  substitutional. 
The  distinctions  between  the  two  instruments  were  as  follows : — 
By  the  first,  she  gave  pecuniary  legacies  to  fifteen  legatees.  These  she  repeated 
in  the  second  (with  one  exception),  varying  the  amounts  in  seven  instances  by  a 
reduction,  and,  in  the  second  instrument,  she  introduced  eight  additional  pecuniary 
legatees.  By  the  first,  she  appointed  £1000  to  Jane  Hodgson,  with  a  gift  over  to 
her  two  children  if  she  died  in  the  testatrix's  lifetime.  By  the  second  she  gave 
£1000  to  Jane  Hodgson  for  life  only,  with  a  gift  over  at  her  decease.  By  the  first, 
she  bequeathed  £1500  to  trustees  for  Harriet  Rhodes  for  life,  with  remainder  to  her 
two  chudren  by  name  ;  by  the  second,  she  gave  £2000  to  Harriet  Rhodes  absolutely. 
By  the  first,  she  bequeathed  £100  to  the  rector  of  Winterboume  Bassett,  "  in 
trust  for  such  poor  old  women  above  the  age  of  sixty  years,  resident  in  the  said 
parish  at  the  time  of  her  decease,  as  he  should  judge  to  be  most  deserving  and  most 
to  require  the  same."    By  the  second,  she  gave  £100  to  the  poor  inhabitants  of  the 


Digitized  by 


Google 


334  TUCKET  V.   HENDEBSOK  VBBAT.IH 

same  parish,  "  to  be  distributed  amons  them,  in  such  proportions  and  in  such  war  or 
manner  as  the  officiating  minister  and  churchwardens  of  the  said  parish  should,  in 
their  discretion,  think  fit."  She  gave  [176]  her  plate  by  both  instruments  to  the 
same  two  legatees,  and  the  residue  was,  in  both  cases,  given  to  John  Henderson.  A 
third  executor  was  appointed  by  the  said  instrument 

The  estate  was  insufScient  to  pay  all  the  legacies. 

Mr.  Baggallay  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  contended  that  the 
second  vrill  was  substitutional.  They  relied  on  the  identity  of  the  legatees,  the 
similarity  of  the  legacies,  and  the  fact  that  the  second  will  was  called  "  my  last  will" 
They  cited  Hemming  v.  GWrey  (2  Sim,  &  St.  311,  and  1  BL  (N.  S.)  479);  Lee  v. 
Pain  (4  Hare,  201);  Kidd  v.  North  (2  Phil.  91);  Jaeksm  v.  Jaddson  (2  Cox,  35); 
Plenty  v.  fTest  (16  Beav.  173). 

Mr.  Selwyn  and  Mr.  Boyle,  for  legatees,  argued  that  the  gifts  were  cumalative, 
being  given  by  different  instruments,  and  of  different  amounts,  and  from  different 
motives.  They  cited  Armstrong  v.  Millar  (4  Ir.  £q.  Ben.  659) ;  Allen  v.  Mcu^tersat 
(6  Beav.  469;  1  Phil.  133,  and  1  H.  of  L.  Cas.  191);  Freeman  v.  Freeman  (5  DeG. 
M.  &  G.  704). 

Mr.  Dewsnap,  for  other  legatees. 

Mr.  Baggallay,  in  reply,  referred  to  fFaldi  v.  Gladstone  (1  Phil.  294). 

July  27.  The  Master  of  the  Bolls  [Sir  John  EomiUy].  I  am  of  opinion  that 
the  cases  of  Hemming  v.  Gwrrey  (2  Sim.  &  St  311);  Jackson  v.  Jaekson  (2  Cox,  33); 
and  Kidd  v.  North  (2  Phil.  91),  [176]  govern  this  case,  and  that,  upon  the  construction 
of  these  two  wills  of  the  testatrix,  the  second  instrument  was  meant  to  be  in 
substitution  for  the  first.  It  is  true  that  both  are  wills  of  the  testatrix,  and  that 
both  are  admitted  to  probate,  and  that  it  is,  therefore,  simply  a  question  of  construc- 
tion. But  as  a  question  of  construction,  I  am  of  opinion  that  the  second  is  substi- 
tutionary for  the  first,  as  regards  the  legacies  in  the  first  will  to  legatees  who  are  also 
named  as  legatees  in  the  second.  This  differs  from  the  case  of  a  codicil,  a  codicil  is 
professedly  an  addition  to  the  will,  but  this  is  professedly  a  substitution  for  it 
Though  it  is  called  "  the  last  will,"  that  does  not  prevent  the  proof  of  the  prior  will, 
which  is  not  revoked :  therefore  both  are  proved,  and  if  there  be  legacies  given  in 
the  first  will  to  objects  of  bounty  not  mentioned  in  the  second  will,  they  are  not 
revoked,  but,  in  all  other  respects,  I  think  the  legacies  are  substitutionary  and  not 
cumulative. 

Various  matters  seem  to  me  to  establish  this.  In  the  first  place,  I  do  not  find 
the  name  of  one  person  in  the  first  will  who  is  not  mentioned  in  the  second,  with 
the  exception  of  Mrs.  Summers,  who  died  before  the  testatrix.  The  first  will 
contains  an  appointment  of  £1000  to  Jane  Hodgson,  with  a  gift  over  to  her  two 
children  if  she  should  die  in  the  testatrix's  lifetime;  by  the  second,  £1000  is  given 
to  her  for  life  only,  with  a  gift  over  after  her  decease.  By  the  firsf^  £1500  is  given 
to  trustees  for  Harriet  Rhodes  for  life,  with  remainder  to  her  two  children  by  name; 
by  the  second,  she  gives  £2000  to  Harriett  Rhodes  absolutely. 

There  is  a  gift  to  the  rector  of  Winterboume,  in  trust  for  the  aged  poor  women 
of  the  parish  in  the  first  will,  and  the  same  sum  is  given  by  the  second  will  for  the 

r>or  generally  of  the  parish,  as  the  minister  and  church-[177]-wardens  shall  think  fit ; 
consider  that  a  mere  substitution  of  the  one  for  the  other.  The  gifts  of  the  piste 
and  plated  articles  are  all  but  identical  in  both  wills,  and  the  residue  is  given  U> 
John  Henderson  in  both. 

In  the  case  of  five  legatees  the  sums  are  identical,  and  in  all  the  other  cases  the 
same  legatees  take  different  sums. 

I  am  of  opinion,  regarding  it  as  a  question  of  construction,  as  the  Lord  Chancellor 
did  in  the  case  referred  to,  and  considering  that,  although  the  testatrix  calls  the 
second  instrument  "  my  last  will,"  yet  both  have  been  admitted  to  probate,  yon  must 
look  at  the  general  scope  of  both  and  see  if  substitution  is  intended.  I  am  of 
opinion  that  it  is,  and  I  will  make  a  declaration  to  that  effect. 

Mr.  Boyle  then  pointed  out  that  the  gift  in  the  first  instrument  of  £1000  to 
Jane  Hodgson  was  by  an  appointment  under  a  power  contained  in  the  will  of  the 
testatrix's  lather,  but  that  the  bequest  to  her  of  £1000  by  the  second  will  was  out 
of  the  testatrix's  own  assets. 


Digitized  by 


Google 


ttBAT.niL  THOMPSON   V.   CARTWRIGHT  335 

July  31.  The  Master  of  the  Bolls  [Sir  John  Romilly].  I  think  that  the 
appointment  of  JSIOOO  in  favour  of  Jane  Hodgson  by  the  first  will  is  not  superseded 
hj  the  legacy  of  XIOOO  to  her  for  life  by  the  second  will,  as  it  relates  to  a  separate 
and  distinct  fund,  and  as  the  second  will  cannot  operate  as  an  appointment  of  this 
fond. 

I  am  of  opinion  that  both  must  stand,  that  is,  the  appointment  by  the  first  will 
Ktd  the  legacy  given  by  the  second  will. 

p,78]    Thompson  v.  Caktwright.    July  27,  31,  1863. 

[S.  C.  affirmed  on  appeal,  2  De  G.  J.  &  S.  10;  46  E.  R.  277;  33  L.  J.  Ch.  234; 
9  L.  T.  431 ;  3  N.  K.  144 ;  9  Jur.  (N.  S.)  1215 ;  12  W.  R.  116.  See  Gave  v.  Cave, 
1880,  15  Ch.  D.  644.] 

A  surety  who  makes  bis  estate  liable  for  an  annuity,  although  he  incurs  no  personal 
obligation  to  pay  it,  is  a  "grantor"  within  the  53  Geo.  3,  c.  141,  s.  10. 

The  grant  of  an  annuity,  secured  on  land  of  which  the  grantor  was  seised  in  fee, 
was  prepared  by  the  solicitor  of  the  grantee,  and  thereby  the  grantor  covenanted 
that  there  were  no  incumbrances  whatever  on  it.  But  it  afterwards  turned  out 
that  the  solicitor  himself,  with  other  persons,  had  a  mortgage  on  the  property. 
Held,  that  the  grantee  had  not,  through  his  solicitor,  constructive  notice  of  the 
mortgage,  and  that,  although  the  interest  on  the  mortgage  rendered  the  annual 
value  insufBcient  to  pay  the  annuity,  still  that  the  deed  was  within  the  exception 
contained  in  the  53  Geo.  3,  c.  14,  s.  10,  and  did  not  require  enrolment. 

The  rule  is,  generally,  that  a  client  must  be  treated  as  having  had  notice  of  all  the 
facts  which,  in  the  same  transaction,  have  come  to  the  knowledge  of  his  solicitor, 
and  that  the  burthen  of  proof  lies  on  the  client  to  shew  that  there  is  a  probability, 
amounting  to  a  moral  certainty,  that  the  solicitor  would  not  have  communicated 
those  facts  to  his  client. 

A.  6.  granted  a  life  annuity  of  £139  for  five  years  secured  on  fee-simple  lands,  and 
after  that  period  the  annuity  was  to  be  increasd  to  £199.  Held,  that  in  deter- 
mining the  annual  value,  under  the  53  Geo.  3,  c.  14,  s.  10,  the  land  must  be 
considered  as  charged  with  the  larger  annuity. 

The  question  in  this  case  related  to  the  validity  of  an  annuity  deed,  and  was, 
whether,  by  reason  of  its  not  having  been  enrolled  in  pursuance  of  the  statute  of 
the  53  Geo.  3,  c.  141,  the  deed  was  altogether  void. 

It  appeared  that,  in  1828,  Francis  Gartwright  agreed  to  grant  Arthur  Downes  a 
Hfe  annuity,  and  Thomas  Gartwright  agreed  to  make  his  undivided  moiety  of  certain 
hereditaments  at  Ewell  in  Surrey,  of  which  he  was  seised  in  fee,  liable  for  its  pay- 
ment in  the  manner  presently  stated. 

Accordingly,  a  deed,  dated  the  11th  of  March  1828,  was  made  between  Francis 
Cartwright  of  the  first  part,  Thomas  Gartwright,  his  brother,  of  the  second  part, 
Arthur  Downes  (the  grantee  of  the  annuity)  of  the  third  part,  and  a  trustee  for  him 
of  the  fourth  part.  It  recited  certain  deeds  of  1823  and  a  recovery  (to  which 
William  Montriou,  who  will  be  presently  mentioned,  was  a  party),  and  under  which 
Thomas  Gartwright  was  seised  in  fee  [179]  of  the  property.  It  recited  the  contract 
for  the  purchase  of  the  annuity,  to  be  secured  by  the  judgment  of  Francis  Cartwright, 
and  other  the  hereditaments  after  described,  which  Thomas  Cartwright,  at  the  request 
of  Francis  Cartwright,  has  agreed  "  to  render  an  additional  and  further  security  for 
the  same."  It  then  proceeded  to  witness,  that  in  consideration  of  the  sum  of 
£1998  paid  by  Downes  to  Francis  Cartwright,  he,  Francis  Cartwright  (alone),  granted 
to  Downes  an  annuity  of  £139,  178.  6d.  for  five  years  if  five  persons  therein  men- 
tioned should  so  long  live,  and  after  the  expiration  of  these  five  years,  if  this  annuity 
should  not  then  have  been  redeemed,  the  annuity  was  to  be  increased  to  £199,  16s., 
and  to  last  for  ninety-nine  years  if  the  five  persons  above  referred  to  or  any  of 
them  should  so  long  live.  Francis  Cartwright  alone  covenanted  to  pay  this  annuity. 
Thomas  Cartwright  then  granted  and  agreed  that  the  annuities  should  be  issuing  out 
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of  and  charged  apon  hia  moiety  of  the  hereditaments,  with  poven  of  distress  and 
entry ;  and  be  demised  the  property  to  a  trustee  for  a  term  for  securing  the  annuities 
by  mortgage,  sale  or  other  disposition.  And  he,  Thomas  Cartwright,  covenanted 
with  Downes  that  he  had  gooa  right,  &c,  fo  charge  the  hereditaments  with  the 
annuities;  that  they  should  thereafter  remain  subject  thereto  and  be  held  by  the 
trustee  of  the  term  free  from  all  former  mortgages  and  charges  whatsoever.  The 
annuity  was  redeemable  by  Francis  or  Thomas  Cartwright  at  any  time  after  the 
expiration  of  the  two  years  on  payment  of  £1998  and  the  arrears  of  the  annuity. 

The  annuity  deed  thus  granted  was  not  enrolled  under  the  53  Geo.  3,  c.  141,  bat 
the  annuity  being  secured  on  fee-simple  lands,  the  question  was,  whether  it  was 
exempted  from  the  necessity  of  being  so  enrolled,  by  reason  of  its  [180]  falling  within 
the  exception  contained  in  the  10th  section  of  that  Act.  That  section  is  to  this  effect: 
— This  Act  shall  not  extend  to  any  annuity  or  rent-charge  secured  upon  freehold 
lands  "  of  equal  or  greater  annual  value  than  the  said  annuity,  over  and  above  any 
other  annuity  and  the  interest  of  any  principal  sum  charged  or  secured  thereon,  of 
which  the  grantee  had  notice  at  Ae  time  of  the  grant,  whereof  the  grcmtor  is  seised  in  fee- 
simple." 

The  andual  income  of  the  property  in  question  exceeded  the  amount  of  the  annuity, 
for  the  undivided  moiety  of  Thomas  Cartwright  amounted  to  £200  a  year. 

But  it  turned  out  that  Thomas  Cartwright  had  previously  mortgaged  the  property 
by  a  deed  dated  the  6th  of  February  1826,  which  was  made  between  Thomas 
Cartwright  of  the  first  part,  William  Montriou  of  the  second  part,  George  Mayer, 
William  Ancrum  and  William  Montriou  of  the  third  part;  and  thereby  Thomas 
Cartwright  mortgaged  the  hereditaments  in  question  to  the  three  parties  named  of 
the  third  part,  to  secure  the  sum  of  £1000,  with  interest  thereon  at  £5  per  cent, 
per  annum. 

Deducting  the  interest  on  this  mortgage  (£50),  the  annual  value  was  still  sufficient 
to  pay  the  annuity  of  £139,  17s.  but  was  insufficient  to  pay  the  substituted  annuity 
of  £199,  16s.  The  question  therefore  arose,  whether  "the grantee  had  notice, at  the 
time  of  the  grant,"  of  this  mortgage. 

It  was  not  pretended  that  Mr.  Downes  (who  had  since  died)  had  any  direct 
notice  of  this  mortgage,  but  it  was  attempted  to  fix  him  with  notice  from  the  following 
circumstances : — Mr.  Montriou,  who  was  one  of  the  mortgagees  named  in  the  deed  of 
the  6th  of  February  1826,  prepared  the  mortgage  and  executed  it  [1811  tw^ice  over; 
he  was  also  the  solicitor  of  Downes  and  prepared  the  annuity  deea  of  the  llth 
of  March  1828. 

Some  of  the  lives  were  still  in  existence,  but  Thomas  Cartwright  being  dead,  and 
his  estate  being  under  the  administration  of  the  Court,  the  representatives  of  Downes 
carried  in  a  claim  against  this  estate  for  the  annuity.  This  was  resisted  by  the  other 
creditors,  on  the  ground  that  the  annuity,  not  having  been  enrolled  under  the  statute, 
was  void.    The  case  was  adjourned  into  Court. 

Mr.  J.  Pearson,  for  the  claimant.  First,  the  annuity  was  secured  on  fee-simple 
lands  of  greater  annual  value,  for  even  taking  the  interest  on  the  £1000  mortgage 
into  account,  there  remained  £150  a  year  to  provide  for  the  annuity  of  £139,  17a 
For  the  purpose  of  construing  the  Act,  regard  must  be  had  to  the  amount  secured  at 
the  date  of  the  deed,  and  that  was  £139,  17s.  N^on  constat  that  the  annuity  of  £199, 
16s.  might  ever  come  into  existence ;  it  might  have  failed  by  the  deaths  of  the  cestm 
que  vie,  or  by  a  repurchase.  Therefore,  assuming  Downes  to  have  notice  of  the 
mortgage,  it  was  not  necessary  to  enrol  the  deed. 

But  the  grantee  had  no  notice  of  this  mortgage  at  the  time  of  the  grant.  Actual 
notice  is  not  suggested,  and  all  that  is  relied  on  is  a  constructive  notice.  It  will  be 
said  that  Montriou,  the  solicitor  of  Downes,  had  notice  of  the  mortgage,  and  that, 
therefore,  Downes  is  constructively  affected  by  the  notice  of  his  solicitor.  But  the 
lOtb  section  is  to  be  construed  strictly,  and  it  must  mean  actual  and  not  constructive 
notice.  Montriou,  no  doubt,  was  guilty  of  a  gross  fraud  towards  his  client,  in  con- 
cealing (as  he  must  have  done)  the  mortgage  made  to  himself.  He  represents  on  the 
annuity  deed,  drawn  [182]  by  himself,  that  the  estate  was  unincumbered.  It  is  there- 
fore manifest  that  be  concealed  from  his  client  the  existence  of  the  mortgage; 
consequently,  constructive  notice  cannot  be  imputed  to  the  grantor.     Again,  if 
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Montriou  had  been  the  sole  mortgager  he  coald  not,  after  concealing  the  mortgage 
and  representing  the  estate  to  be  unincumbered,  have  set  it  up  as  against  the  grantee 
of  the  annuity ;  and,  in  that  view,  the  estate  would,  as  regards  the  annuitant,  have 
been  perfectly  unincumbered  and  the  income  of  ample  valu& 

It  is  now  admitted  that  the  doctrine  of  constructive  notice  has  gone  too  far,  and 
is  not  to  be  extended ;  Jones  v.  Smiih  (1  Hare,  43,  and  1  Phillips,  244) ;  Espin  t. 
Pemhertm  (3  De  Gex  &  Jones,  554) ;  and  see  Wyllie  v.  Pollen  (L.  C.  21  July  1863). 

He  also  relied  on  the  length  of  time  (thirty  years)  during  which  the  annuity  had 
remained  unimpeached,  the  laot  of  the  deaths  of  the  parties,  and  the  absence  from 
England  of  Montriou. 

Mr.  Hetherington,  for  the  Plaintiffs.  The  annuity  is  void  for  want  of  enrolment. 
The  10th  section  excepts  only  those  annuities  which  are  secured  on  lands  whereof 
"  the  grantor  is  seised ; "  but  here  the  grantor  was  Francis,  who  alone  granted  and 
covenanted  to  pay  thd  annuity.  Thomas  was,  in  no  sense,  a  grantor ;  he  was  not 
liable,  and  he  only  pledged  his  estate  as  surety.  Secondly,  the  annual  value  was  less 
than  the  annuity,  for  the  larger  annuity  must  be  taken  as  the  limit,  to  cover  which 
the  rental  is  to  be  sufficient,  and  which  is  the  annuity  now  actually  in  existence. 
Thirdly,  the  grantee  had  clearly  constructive  notice  of  the  mortgage  [183]  through 
the  solicitor  whom  he  employed  in  the  transaction. 

Mr.  F.  Bacon,  for  the  executor. 

Mr.  Pearson,  in  reply.  Thomas  Cartwright  was  one  of  the  grantors  within  this 
Act  Lord  Tenterden  lays  this  down  distinctly  in  Darwin  v.  Lincoln  (5  Barn.  &  Aid. 
449) ;  he  says,  "  I  am  of  opinion  that  a  man  who  makes  his  estate  liable  to  the  pay- 
ment of  an  annuity  is  a  grantor  of  that  annuity  within  both  those  Acts  of  Parliament," 
.  .  .  and  "  consequently,  that  no  memorial  was  required." 

July  31.  Thk  Master  of  thb  Rolls  [Sir  John  Eomillyl.  The  questions  are, 
first,  whether  the  annuity  must  be  treated  as  an  annuity  for  £139,  I7s.  or  for  £199, 
16s.  Secondly,  whether,  for  the  purposes  of  this  Act,  Thomas  Cartwright  is  to  be 
treated  as  a  grantor  of  the  annuity ;  and  thirdly,  whether  the  grantee  Mr.  Downes 
had  notice  of  the  prior  charge  at  the  time  he  purchased  this  annuity. 

On  the  first  question,  I  am  of  opinion  that  this  annuity  must  be  treated  as  an 
annuity  for  the  larger  amount  of  £199, 16s.,  for  although  this  is  a  bond  fide  transaction, 
it  is  obvious  that  tne  provisions  of  the  statute  would  be  easily  evaded,  if,  by  reason 
of  a  grantor  covenanting  to  pay  a  small  sum  for  the  first  period,  a  larger  for  the  second 
and  third  periods,  and  thus  progressively  augmenting  the  annuity,  the  necessity  of 
enrolment  could  be  dispensed  with.  I  do  not  mean,  by  this,  to  state  my  opinion, 
that  if  the  annuity  granted  were  one  gradually  [1841  increasing  to  the  larger  amount 
after  a  considerable  number  of  years,  the  Court  would  always  treat  that  as  an  annuity 
of  the  largest  amount  that  would  ultimately  become  payable  unless  previously  redeemed ; 
hut  the  Court,  I  apprehend,  would  have  to  regard  each  case  on  its  own  merits,  and 
could  not  lay  down  any  fixed  rule  on  the  subject.  It  may  be  that,  in  some  cases,  it 
would  be  equitable  to  ascertain  the  probable  duration  of  the  annuity  and  take  the 
average  value  of  it  in  each  year.  But  it  is  not  necessary  to  consider  that  circumstance 
more  minutely  in  the  present  case,  for,  whether  that  course  be  adopted  here,  or 
whether  the  annuity  be  treated  as  one  for  £199,  168.,  this  is  clear :— that  the  amount 
of  it  would  exceed  the  sum  of  £150,  which  was  the  net  rental  of  the  estate  upon 
which  it  was  charged  at  the  time  it  was  granted. 

Upon  the  second  point  the  case  of  Darwin  v.  Lincoln  (5  Bam.  &  Aid.  444)  is  con- 
clusive, and  settles  that  Thomas  Cartwright  must  be  treated,  for  the  purpose  of 
considering  the  effect  of  the  10th  section,  as  one  of  the  grantors  of  the  annuity. 

The  omy  real  question  in  the  case  is,  whether  Mr.  Downes  had  notice  of  the  fact 
of  this  prior  charge.  That  Mr.  Montriou,  his  solicitor,  had  notice  of  it  is  certain,  and 
the  question  is,  whether  the  ordinary  rule,  that  the  client  is  affected  with  the  notice 
given  to  his  solicitor,  applies  to  this  case.  The  mortgage  in  question  bore  date  the 
6th  of  February  1826.     [His  Honor  stated  it,  see  ante,  p.  ISO.] 

Mr.  Montriou  was  one  of  the  mortgagees,  he  prepared  the  deed  and  he  executed 
it  twice  over,  and  he  was  the  solicitor  of  Mr.  Downes  in  the  preparation  of  the  annuity 
[185]  deed.  In  this  state  of  circumstances  is  it  to  be  presumed  that  Mr.  Montriou 
must  have  concealed  the  fact  of  that  mortgage  from  his  client  Mr.  Downes?    The 
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case  of  Kennedy  v.  Oreen  (3  Mylne  &  E.  699),  which  is  always  cited  on  these  oocasioni, 
establishes  a  very  important  principle,  but  one  which  must  be  very  cautiously  applied 
to  the  cases  of  notice  of  facts  given  to  the  solicitor  employed  by  the  client.  That 
case  establishes,  that  if  the  solicitor  employed  by  the  client  was  the  actual  perpetrator 
of  a  fraud,  it  is  reasonably  certain  that  be  would  not  communicate  that  fact  to  his 
client,  and  that  consequently  the  client  cannot  be  treated  as  having  had  notice  d 
that  fact. 

I  take  the  rule  to  be,  generally,  that  the  client  must  be  treated  as  havine  had 
notice  of  all  the  facta  which,  in  the  same  transaction,  have  come  to  the  knowle(^  of 
the  solicitor,  and  that  the  burthen  of  proof  lies  on  him  (the  client)  to  shew  that  there 
is  a  probability,  amounting  to  a  moral  certainty,  that  the  solicitor  would  not  hare 
communicated  that  fact  to  his  client. 

The  question  here  is,  whether  the  applicant,  Mr.  Downes,  discharges  the  baithen 
so  imposed  on  him  t  Upon  the  whole  I  think  that  he  does.  Mr.  Montrioa,  as  his 
solicitor,  knowing  of  the  mortgage  affecting  the  property,  prepares  a  deed,  by  which 
the  owner  of  the  property  covenants  that  there  is  no  mortgage,  charge  or  incumbrance 
on  it  or  affecting  it.  He  prepares  this  deed  and  causes  his  client,  the  grantor,  to 
execute  to  his  client,  the  grantee,  a  solemn  instrument  by  which  he  deliberately  puts 
his  hand  and  seal  to  an  assertion  which  is  false.  I  think  that  this  amounts  to  a 
solemn  declaration  by  Mr.  Montriou  to  his  client,  that  he,  Mr.  p.86]  Montrioa,  was 
ignorant  of  any  charge  affecting  the  property,  and  that  he  did  not  believe  that  any 
such  charge  existed. 

It  was  well  observed  by  Mr.  Pearson,  in  argument  for  Mr.  Downes,  that  if  Mr. 
Montriou  had  been  the  sole  mortgagee  in  the  deed  of  February  1826,  he  would 
have  been  compelled,  by  this  Court,  to  postpone  his  mortgage  to  the  charge  of  the 
annuity ;  but  upon  what  ground  would  he  have  been  so  compelled  1  Only  on  the 
ground  so  frequently  actoi  on  by  this  Court,  that,  in  transactions  between  men, 
this  Court  compels  one  man  to  abide  by  and  not  dispute  the  truth  of  his  own 
representations  to  another,  upon  the  faith  of  which  that  other  has  acted. 

I  must,  in  the  same  manner,  treat  this  as  a  proof  that  Montriou  deliberately  and 
intentionally  asserted  that  there  was  no  charge  on  the  property,  and  concealed  the 
fact  of  his  prior  mortgage  from  Mr.  Downes ;  and  if  he  did  so,  then,  I  think,  the  case 
falls  within  the  exception  contained  in  the  10th  section  of  the  statute,  and  that  the 
deed  did  not  require  to  be  enrolled.  I  am  of  opinion,  therefore,  that  the  present 
claimant  is  entitled  to  his  annuity. 

I  have  not  noticed  the  fact  that,  by  arrangement  between  the  parties,  the  higher 
annuity  has  not,  in  fact,  been  paid,  but  only  the  lesser  one.  It  would  not,  I  think, 
have  affected  the  case,  which  depends  on  the  terms  of  the  deed  itself  which  grants 
an  annuity  for  £199,  16b.,  and  not  on  any  subsequent  arrangement ;  but,  as  far  as  it 
goes,  this  fact  is  favourable  to  the  annuitant. 

Note.— Affirmed  by  the  Lords  Justices,  25  Nov.  1863.     [2  De  G.  J.  &  S.  10.] 

[187]    Ash  v.  Ash.    Nov.  23,  1863. 

[S.  C.  9  L.  T.  673 ;  10  Jur.  (N.  S.)  142 ;  12  W.  R.  189.] 

By  his  will,  a  testator  said  he  proposed  to  bequeath  his  residue  by  a  codicil,  "or 
otherwise  to  allow  the  same  to  go  to  his  next  of  kin  according  to  the  Statute  for 
the  Distribution  of  the  Estate  of  Intestates."  He  made  no  codicil.  Held,  that  he 
died  intestate  as  to  the  residue,  and  that  his  widow  took  her  share  thereof. 

The  testator,  William  Ash,  by  his  will  dated  the  2d  of  November  1860, 
bequeathed  a  sum  of  £24,000  on  certain  trusts  for  his  widow  and  his  nephews  and 
nieces,  and  he  bequeathed  to  each  of  his  brothers  and  sisters  a  legacy  of  £1500. 

His  will  then  proceeded  in  these  words : — 

"  The  residue  of  my  personal  estate  and  effects,  not  hereinbefore  disposed  of,  I 
propose  to  bequeath  by  a  codicil  to  this  my  will,  or  otherwise  to  allow  the  same 
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to  go  to  my  next  of  kin,  according  to  the  Statute  for  the  Distribution  of  the  Estates 
of  Intestates." 

The  testator  died  on  the  17th  of  November  1860,  without  having  made  any 
codicil  to  his  wiU.  He  left  the  Plaintiff,  his  widow,  him  survivine,  but  he  had  never 
had  any  children,  and  the  Defendants,  his  three  brothers  and  his  sister,  and  the 
children  of  a  deceased  sister,  were  his  next  of  kin. 

He  left  a  large  residuary  estate,  and  the  question  was  to  whom  it  belonged. 

Mr.  Baggallay  and  Mr.  Bristowe,  for  the  widow,  contended  that  the  disposition 
of  the  residue  contained  in  his  will  amounted  to  a  declaration,  that  in  case  he  should 
not  make  a  codicil,  he  intended  to  die  intestate  as  to  his  residuary  estate,  and  that 
Oarrick  v.  Lord  Camden  (14  Ves.  372),  [188]  which  decided  that  a  wife  could  not  take 
under  a  gift  to  "my  next  of  kin  as  if  I  had  died  intestate,"  she  not  being  of  kindred 
to  the  testator,  was  inapplicable.  That  the  devolution  of  the  residue  was  to  be 
governed  by  some  future  act  which  the  testator  "  proposed  "  to  do,  and  having  done 
no  such  act,  the  will  was  inoperative  as  regarded  the  residue,  which  became 
distributable  as  in  the  case  of  intestacy. 

Mr.  Hobhouse  and  Mr.  Brodrick,  for  the  brothers,  sister  and  the  children  of  the 
deceased  sister,  argued  that  the  clause  amounted  to  a  gift  to  the  next  of  tdn,  to  the 
exclusion  of  the  widow,  in  the  event,  which  happened,  of  the  testator  making  no 
eodicil  disposing  of  the  residue.  That  the  widow,  who  had  been  provided  for  by  the 
will,  could  not  participate  in  the  residue  as  next  of  kin. 

Mr.  W.  Forster,  for  the  executors  and  trustees. 

Thx  Master  of  the  Koli^  [Sir  John  Romilly]  held  that  the  will  contained  no 
gift  of  the  residue,  and  that  there  was  simply  a  declaration,  on  the  part  of  the 
testator,  that  he  intended  to  dispose  of  his  residue  by  a  codicil ;  but  that  if  he  should 
not  do  so,  he  intended  "  to  allow  the  same  to  go  "  as  if  he  had  died  intestate.  That, 
consequently,  the  testator  died  intestate  as  to  his  residuary  personal  estate,  and  that 
the  widow  was  entitled  to  a  moiety  of  the  clear  residue.  (NoTK. — Reg.  Lib.  A.  1863, 
fol.  2214.) 

[189]    BURDELL  V.  Hay.     Nov.  25,  1863. 

A  second  motion  for  the  same  object,  which  had  previously  failed  with  costs,  cannot 
be  made  until  those  costs  have  either  been  paid  or  been  secured  by  a  payment  into 
Court. 

Mr.  Selwvn  and  Mr.  Beales  moved,  on  behalf  of  the  Plaintiff,  for  an  injunction. 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper  objected  that  the  motion  could  not  be 
made  until  the  Plaintiff  had  paid  the  costs,  which  he  had  been  ordered  to  pay,  of  a 
former  motion  for  the  same  object ;  Oldjield  v.  Cobbed  (12  Beav.  91). 

Mr.  Selwyn.    That  is  impossible,  as  they  have  not  yet  been  taxed. 

The  Master  of  the  Kolls  [Sir  John  Romilly].  Then  you  must  bring  a 
sufficient  amount  into  Court. 


[189]    Chosley  v.  Loveband.    Dec.  3,  1863. 
[S.  C.  9  L.  T.  596 ;  12  W.  R.  187.] 

The  words  "  entitled  to  an  estate  for  life  "  held  to  mean  entitled  in  possession. 

The  testator  devised  to  the  Plaintiff  a  life  interest  in  remainder  in  the  T.  estate,  and 
he  also  bequeathed  to  him  a  charge  of  JE250  issuing  out  of  it,  which  was  to  be  paid 
to  him  at  twenty-one.  The  will  contained  a  proviso,  that  in  case  the  Plaintiff 
should  "  become  entitled,  under  the  provisions  of  the  will,  to  an  estate  or  interest 
for  his  life  "  in  the  T.  estate,  the  legacy  should  sink  into  the  estate.  Held,  that 
this  meant  "entitled  in  possession,  and  have  the  beneficial  enjoyment  of  the 
estate." 

The  testator  devised  his  estate,  called  Triscombe,  in  trust  to  raise  thereout  £1000, 
and,  subject  thereto,  he  devised  the  estate  upon  trust  for  his  second  son  Francis 
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Chorley  for  life,  with  remainder  to  his  graodson  Robert  Chorley  (eldest  son  of 
Francis)  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  bis  grandson  William  (the  second  son  of  [190]  Francis)  for  life,  with  remainder 
to  his  second  and  other  sons  in  tail,  with  remainder  to  his  grandson  Francis  (the 
third  son  of  Francis  the  son)  for  life,  &c.,  &c. 

He  directed  the  interest  of  j£250  (part  of  the  ^1000  charge)  to  be  applied  to  the 
maintenance  and  education  of  his  grandson  William,  until  he  attained  twenty-one, 
and  then  the  £250  to  be  paid  to  him.  And  he  directed  the  remaining  £750  to  be 
similarly  applied  and  paid  to  his  grandson  Francis.  And  he  aathorised  his  trustees 
to  apply  any  part  of  these  sums  before  they  "  became  vested "  in  the  advancement, 
&c.,  of  his  two  grandsons. 

The  will  contained  the  following  proviso: — "Provided  also,  and  I  hereby  will 
and  declare,  that  in  case  both  or  either  of  them  my  said  grandson  William  Chorley 
and  Francis  Chorley  the  younger  shall  die  unattaining  the  said  age  of  twenty-one 
years,  or  in  case  either  of  them  shall  become  entUled,  under  the  provisions  of  this  my 
will,  to  an  estate  or  interest  for  his  Ufe  in  the  said  farm  and  hereditaments  called 
Triscombe,  then  and  in  either  of  such  events  and  immediately  thereupon,  the 
legacies  or  legacy  lastly  hereinbefore  provided  for  them  or  him,  respectively,  or  so 
much  of  such  legacies  respectively  as  may  not  have  been  paid  under  the  power  <tf 
advancement  hereinbefore  contained,  shall  not  be  raised  or  paid  or  payable,  but 
shall  sink  into  the  said  farm  and  hereditaments  called  Triscombe,  which  shall 
henceforth  be  discharged  therefrom  respectively." 

The  testator  died  in  1857,  and  his  grandson  Bobertdied  in  1858,  without  issue. 
The  grandson  William  thereupon  became  and  was  still  tenant  for  life  of  Triscombe 
in  remainder  immediately  expectant  on  the  death  of  his  father  Francis. 

The  grandson  William,  having  attained  twenty -one  [191]  in  1862,  instituted  this 
suit  to  have  the  £250  raised.  His  father,  Francis  the  elder,  was  still  in  possession 
as  tenant  for  life,  and  the  Plaintiff  was  tenant  for  life  in  remainder.  The  trustees 
said  that  they  had  been  advised  that  it  was  not  clear  that  this  sum  ought  to  be 
raised,  the  Plaintiff  being  now  tenant  for  life. 

Mr.  T.  H.  Terrell,  for  the  Plaintiff,  argued  that  the  words  of  the  proviso,  "  shall 
become  entitled  "  to  "fan  estate  or  interest  or  interest  for  his  life,"  meant  "  entitled  in 
possession,"  for  otherwise  the  Plaintiff  would  be  excluded  altogether,  for  he  was 
tenant  for  life  from  the  death  of  the  testator,  though  his  chance  of  beneficial 
enjmrment  was  accelerated  by  the  death  of  his  eldest  brother  without  issue. 

Mr.  W.  M.  James  and  Mr.  Bowcliffe,  for  the  trustees,  argued  the  charge  was 
not  now  raiseable,  for  the  words  of  the  proviso  were  distinct,  that  the  legacy  was  to 
sink  inbo  the  estate  if  the  Plaintiff  became  entitled  to  an  estate  for  life.  That  no 
additional  words  could  be  introduced  into  the  will  so  as  to  alter  the  effect  of  the 
terras  actually  used  by  the  testator.  That  the  intention  really  was,  that  no  child 
who  took  the  estate  should  take  a  portion  issuing  out  of  it;  Macouhrey  v.  Jones  (2 
Kay  &  J.  684).  That  this  construction  was  strengthened  by  the  fact  that  no  legacy 
was  given  to  Eobert  the  eldest  son. 

Mr.  Lonsdale,  for  the  Plaintiff's  father. 

Mr.  Terrell,  in  reply. 

Thk  Master  of  the  Eolls  [Sir  John  Eomillyl.  I  will  read  the  will,  but, 
generally  speaking,  where  a  testator  says  "  entitled,"  ne  means  entitled  in  possession, 
and  beneficially. 

[192]  Dec.  3.  The  Master  of  the  Rolls.  This  question  is,  whether,  on  the 
construction  of  the  will  of  William  Chorlev,  the  Plaintiff  is  entitled  to  have  a  legacy 
of  £250  raised  and  paid  to  him,  although  he  is  tenant  for  life  of  the  Triscombe 
estate  in  remainder,  expectant  on  the  death  of  his  father,  who  is  now  the  tenant  for 
life  in  possession. 

The  proviso  is  in  these  words,  "Provided  also,"  &c.  [see  ante,  p.  190].  Prim& 
facie  these  words  would  import  "  become  entitled  in  possession ; "  but  it  is  argued, 
against  this,  that  the  whole  scope  and  character  of  the  will  shew  the  contrary,  for 
that  the  testator  excludes  Robert,  the  eldest  son,  from  any  legacy,  apparently  because 
he  gives  him  an  absolute  vested  estate  in  remainder  on  the  decease  of  his  father 
Francis.     But  I  do  not  arrive  at  this  conclusion  from  a  perusal  of  the  will.    It  is 
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trae  that  no  legacy  is  eiven  to  Bobert,  but  the  legacies  to  William  and  Francis  the 
younger  are  not  equal,  and  they  are  also  to  be  paid  to  them  at  twenty-one,  though 
they  may  afterwards  come  into  possession  of  the  estate,  and  besides  this,  a  power  is 

g'ven  to  the  trustees  to  advance  them  a  portion  of  the  legacies  during  their  minority 
r  their  establishment  in  life,  which,  if  exercised,  wholly  defeats  the  proviso. 
I  think,  therefore,  that  the  words  of  the  proviso  must  be  read  in  their  ordinary 
plain,  commonsense  meaning,  and  not  in  their  technical  legal  sense,  and  that  these 
words  mean  "  shall  become  entitled  in  possession  and  have  the  beneficial  enjoyment " 
of  the  estate. 

I  will  make  a  declaration  accordingly. 

[193]    Thb  Attornky-Gknkeal  v.  Oreenhill.    Dee.  3,  4,  7,  1863. 

[S.  C.  33  L.  J.  Ch.  208  j  9  L.  T.  500 ;  3  N.  R  236 ;  9  Jur.  (N.  S.)  1307 ; 

12  W.  R.  188.] 

A  testator  devised  a  real  estate  at  L.  to  two  colleges  for  charitable  purposes,  and  he 
proceeded  thus  : — "  and  the  lease  of  the  said  L.  to  be,  at  one-third  part  under  true 
value,  to  my  said  wives'  kindred  for  ever,  viz.,  brothers  and  sisters  there  and  at 
Harrow."  Held,  that  the  direction  as  to  the  lease  was  void  as  a  perpetuity,  and 
that  the  colleges  took  discharged  of  it. 

Upon  an  information  insisting  on  the  invalidity  of  the  above  gift :  Held,  that  the 
existing  lessee  under  the  gift  sufficiently  represented  the  other  kindred,  if  any. 

The  testator,  Francis  Coombe  of  Hemel  Hempstead,  by  his  will,  dated  in  1641, 
devised  as  follows  : — 

"I  will  and  ordain'that  all  my  houses  and  lands  and  tithes  and  goods  I  have  in 
Hempstead  shall  be  in  possession  of  my  father,  Greenhill,  and  my  aforesaid  trusty 
servant,  Francis  Hodges,  and  two  other  sincere  and  impartial  men  as  aforesaid,  to 
pay  the  said  debt  on  Abbots  Laneley  and  my  legacies,  and  do  presently  infeoffe  the 
two  colleges  aforesaid  [Sydney  OoWege,  Cambridge,  and  Trinity  College,  Oxford], 
and  their  successors  for  ever  with  all  I  have  in  Abbots  Langley  and  the  lordship  there, 
and  the  meadow  in  St.  Stephens,  with  the  appurtenances,  equally  between  tne  said 
colleges,  for  the  only  use,  education  in  piety  and  learning,  of  four  of  the  descendants 
of  my  brothers  and  sisters,  and  three  of  the  descendants  of  the  brother  and  sister 
of  my  first  wife,  and  three  of  the  descendants  of  the  brothers  and  sisters  of  my  second 
wife,  and  in  default  of  such,  to  their  next  poor  kindred,  for  the  first  by  the  father's 
ride,  for  the  second  by  the  mother's  side,  aitd  the  lease  of  the  said  Langley  to  he  at  one- 
third  part  under  trae  value  to  my  said  wives'  kindred  ever,  viz.,  brothers  and  sisters  there  and 
at  Harrffw." 

The  testator  died  in  1641. 

The  two  moieties  of  the  estate  devised  to  the  two  colleges  had  always  been  treated 
and  dealt  with  as  distinct  foundations,  and  had  always  been  demised  by  the  two 
colleges  separately  and  by  separate  instruments. 

[194]  Leases  had  been,  from  time  to  time,  granted  by  Trinity  College,  Oxford,  of 
the  moiety  belonging  to  them  of  the  estate  of  Abbots  Langley  to  various  members  of 
the  family  of  Greenhill,  claiming  to  be  descendants  of  a  brother  or  sister  of  a  wife  of 
Francis  Coombe.  Such  leases  had  been  for  terms  not  exceeding  twenty-one  years, 
and  at  rents  vanring  from  £30  to  £243,  98.  6d.  It  was  alleged,  by  the  Defendant, 
that  this  estate  had  always  been  in  lease  to  a  brother  or  sister  or  a  descendant  of  a 
brother  or  sister  of  one  of  the  wives  of  Francis  Coombe,  and  always  at  a  rent  not 
exceeding  two-third  parts  of  the  true  value. 

The  moiety  belonging  to  Trinity  College  was  now  leased  for  twenty-one  years 
from  1853,  at  a  rent  of  £163,  68.  8d.,  to  the  Defendant,  who  claimed  to  be  a 
descendant  of  a  brother  or  sister  of  one  of  the  wives  of  Francis  Coombe,  and,  as  such, 
to  be  entitled  thereto,  by  virtue  of  the  direction  to  lease  contained  in  the  testator's 
wiU. 

This  was  an  information  filed  by  the  Attorney-General,  at  the  relation  of  Trinity 
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College,  Oxford,  a^inst  Mr.  Greenhill  alone,  and  it  prayed  that  the  validity  of  the 
direction  in  the  will,  aa  to  leasing  the  manor  and  estate  at  Abbotts  Langley,  so  far 
as  related  to  the  moiety  devised  to  Trinity  College,  Oxford,  might  be  determined, 
and  that  it  might  be  declared,  whether  or  not  such  direction,  if  purporting  to  create, 
in  favour  of  all  generations  of  persons  connected  in  affinity  with  the  testator,  a 
perpetual  right  to  a  lease  of  the  estate  "  at  one-third  part  under  true  value,"  was 
invalid  and  void  in  law,  and  if  so,  that  it  might  be  declared  that  the  whole  interest 
in  that  moiety,  discharged  from  the  direction  as  to  leasing,  belonged  to  Trinity 
College.  It  [196]  also  prayed  that  the  construction  of  the  charitable  bequest  might 
be  determined. 

The  Defendant  claimed  to  have  the  lease  renewed  to  him  at  the  expiration  of  the 
present  term  at  one-third  part  under  true  value. 

Mr.  Selwyn  and  Mr.  F.  Y.  Hawkins,  in  support  of  the  information.  The  direction 
to  lease  was  limited  to  the  brothers  and  sisters  of  the  wife,  and  so  limited  it  was 
valid ;  but  if  the  direction  was  to  lease  for  ever,  then  it  was  too  remote  and  void  as 
a  perpetuity ;  Hope  v.  The  Mayor,  &c.,  of  Olowxder  (7  De  G.  M.  &  G.  647).  A  lease 
renewable  for  ever  to  relatives,  varying  from  time  to  time  and  at  a  variable  rent,  is  an 
estate  quite  unheard  of  and  unknown  to  the  law.  It  is  not  a  charity  and  is 
inalienable ;  and  the  cy  prls  doctrine  which  would  give  an  estate  of  inheritance  to  the 
first  taker,  Pitt  v.  Jackson  (2  Bro.  C.  C.  51),  is  inapplicable. 

This  gift  being  void,  the  charity  is  entitled  to  the  whole  estate ;  for  it  has  long 
been  settled  that  there  is  no  resulting  trust  in  favour  of  the  heir  at  law ;  Theifom 
School  case  (8  Co.  Rep.  130  b.).  In  Attomey-Getural  v.  CaOierine  Hall  (Jacob,  395), 
there  was  a  devise  of  an  estate  to  charitable  purposes  with  a  direction  that  the  rents 
should  not  be  raised.  Lord  Eldon  held  that  this  direction  was  void,  and  that  there 
was  no  resulting  trust  in  favour  of  the  heir. 

Mr.  Willcock  and  Mr.  C.  Hall,  for  the  Defendant.  After  an  enjoyment  of  more 
than  two  centuries,  the  Court  will  presume  that  the  estate  has  been  held  under  some 
sufficient  authority  so  as  to  legalize  what  has  [196]  hitherto  been  done.  It  may  well 
assume  that  the  Defendant  takes  as  descendant  of  the  brothers  and  sisters  referred 
to  in  the  will.  There  is  nothing  illegal  or  invalid  in  the  gift ;  the  trust  would  have 
been  satisfied  by  the  granting  one  lease  to  the  brothers  and  sisters  with  a  covenant 
to  renew  at  two-thirds  of  the  annual  value.  Such  a  renewable  lease  is  a  common 
tenure  in  Ireland,  and  the  rental  is  more  variable  than  a  corn  rent  under  the  statute 
of  Elizabeth.  In  Hope  v.  7^  Corporation  of  Gloucester,  the  gift  was  for  the  benefit  of 
persons  to  be  ascertained  from  time  to  time ;  here  the  gift  is  in  favour  of  the  brothers 
and  sisters  for  ever,  and  the  estate  is  alienable.  But  ifthe  direction  to  lease  be  void, 
the  colleges  take  subject  to  the  trust  in  favour  of  the  brothers  and  sisters,  and  there 
is  therefore  a  resulting  trust  in  favour  of  the  heir  at  law  of  the  testator,  between 
whom  and  the  lessees  alone  the  only  contest  can  exist  If  one  of  these  constructions 
be  consistent  with  the  law  and  the  other  opposed  to  it,  the  former  is  to  be  preferred. 

Lastly,  the  suit  is  defective  for  want  of  parties,  the  heir  at  law  and  Sydney 
Sussex  College  and  the  other  representatives  of  the  brothers  and  sisters  ought  to  be 
represented. 

Mr.  F.  V.  Hawkins,  in  reply.  The  clause  in  question  is  a  mere  condition,  which 
being  void,  the  college  takes  the  whole  estate  discharged  of  it,  for  the  charitable 
purposes  mentioned  in  the  will. 

Dec.  7.  The  Master  of  the  Rolls  [Sir  John  RomillyJ.  In  this  case,  I  must 
make  a  decree  to  the  effect  asked  by  the  informants.  The  will  is  very  peculiar,  but 
that  part  which  relates  to  the  subject  is  set  forth  in  the  information.  1  think  there 
is  a  gift  of  the  whole  of  the  [197]  property  to  the  colleges,  but  to  be  employed  by 
them  for  the  charitable  purposes  stated  in  the  will,  and  that  the  direction  to  lease 
the  property  to  his  "  wives'  kindred  ever,  viz.,  brothers  and  sisters,"  is  no  part  of  the 
charity,  but  an  attempt  to  give  a  beneficial  interest  in  perpetuity  to  persons  who 
cannot  take  it.  The  case  of  Hope  v.  The  Corporation  of  Gloucester  (7  De  G.  M.  &  G. 
647)  establishes  that  point  very  clearly,  and  this  is  confirmed  by  the  decision  in  The 
Attorney-General  v.  Catherine  Hall  (Jacob,  381). 

The  result  will  be,  they  may  let  to  whom  they  please,  at  their  own  discretion. 
But  if  this  devise  were  in  other  respects  valid,  it  would  be  difficult  to  say  what  was 
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meant  by  "  my  wives'  kindred  ever,  viz.,  brothers  and  sisters  there  and  at  Harrow." 
I  suppose  it  meant  those  only  who  were  residing  at  Langley  and  Harrow ;  but  I 
express  no  opinion  on  this.  I  am  of  opinion  that  the  whole  estate  was  given  to  the 
colleges  for  a  charity,  and  that  this  gift  to  the  wives'  kindred  is  void  and  cannot  take 
effect. 

A  question  was  raised  whether  the  Defendant  properly  represented  all  the  wives' 
kindred,  and  I  think  he  does,  and  that  it  would  be  a  needless  employment  of  the 
functions  of  this  Court,  if  I  sent  an  inquiry  to  Chambers  as  to  who  were  meant  by 
the  words  "kindred,  viz.,  brothers  and  sisters,"  and  who  represents  them.  The 
Defendant  having  had  the  lease  granted  in  that  character  makes  him  sufficient  to 
represent  them. 

The  absence  of  Sydney  College  is  not  material  as  I  decide  in  their  favour. 

The  Defendant  should  have  his  costs,  for  he  has  behaved  quite  properly. 

[198]    Jennings  v.  Rigby.    Nov.  9,  10,  1863. 

[S.  C.  33  L.  J.  Ch.  149 ;  9  L.  T.  308 ;  9  Jur.  (N.  S.)  1144 ;  12  W.  E.  32. 
Followed,  In  re  WiUiams's  Estate,  1872,  L.  E.  15  Eq.  270.] 

Judgments  against  executors  and  administrators  need  not  be  registered  in  the 
Common  Pleas,  under  the  23  &  24  Vict.  c.  38,  s.  3,  in  order  to  retain  their 
preference  in  the  administration  of  the  estate. 

James  Rigby  died  intestate  in  September  1862. 

On  the  14th  of  November  1862  Mr.  Gordon,  a  creditor  of  the  intestate,  obtained 
a  judgment  against  his  administratrix  for  £196. 

On  the  same  day,  Mr.  Openshaw  obtained  a  like  judgment  for  j£205. 

On  the  29th  of  November  1862  Mr.  Maxwell  obtained  a  like  judgment  for  £134. 

On  the  1st  of  December  1862  'an  order  was  made,  under  an  fadministration 
summons,  issued  on  the  I7th  of  November,  at  the  instance  of  simple  contract  creditors, 
for  the  administration  of  the  intestate's  estate,  and  the  usual  accounts  and  inquiries 
were  directed. 

The  estate  proved  deficient  for  the  payment  of  all  the  debts,  and  the  Chief  Clerk, 
by  his  certificate,  reserved  the  question,  whether  the  judgments  obtained  against  the 
administratrix  had  priority  over  the  simple  contract  creditors,  none  of  the  judgments 
having  been  docketed  or  entered. 

Mr.  Selwyn  and  Mr.  De  Gex,  for  the  Plaintiffs,  who  were  simple  contract  creditors. 
The  statute  of  the  23  &  24  Vict  c.  38,  s.  2,  is  express,  that  no  judgment  which  is  not 
entered  or  docketed  "  shall  have  any  preference  against  heirs,  executors  or  adminis- 
trators in  their  administration  of  their  ancestor's,  testator's  or  intestate's  [199] 
estates."  These  judgment  debts,  none  of  which  have  been  docketed  or  registered, 
have,  therefore,  no  priority  over  the  simple  contract  debts. 

Mr.  Bird  and  Mr.  Pearson,  for  the  judgment  creditors.  Prior  to  the  4  &  5  Will. 
&  Mary,  c.  20,  executors  or  administrators  who  paid  simple  contract  debts  before 
judgment  debts,  of  whose  existence  they  were  wholly  ignorant,  committed  a  devastavit. 
That  statute  recited  the  hardship  and  difficulty  in  finding  judgments,  and  provided 
for  their  being  docketed  alphabetically,  and  then  enacted  that  judgments  not  docketed 
should  not  affect  purchasers  or  have  any  preference  in  the  administration  of  estates. 
The  1  &  2  Vict.  o.  110,  omitted  to  provide  for  this,  and  the  docket  having  been  closed 
by  the  statute  of  the  2  &  3  Vict.  c.  11,  the  Court  in  Fuller  v.  Redman  (26  Beav.  600), 
held  that  there  was  no  protection  for  executors  and  administrators  who  paid  simple 
contract  debts  in  ignorance  of  the  existence  of  judgment  debts.  The  23  &  24  Vict, 
c.  38,  was  passed  in  consequence  of  that  decision,  and  to  remedy  the  omission.  It 
recites  that  "  executors  or  administrators  had  been  held  to  have  te  the  protectum  which 
they  enjoyed  under  '  the  statute  of  Will.  &  Mary,'  and  that  it  was  expedient  that  the 
same  should  be  restored." 

The  only  object  of  the  last  statute  was,  to  restore  to  executors  and  administrators 
the  protection  they  enjoyed  under  the  former  statute.     The  decisions  therefore  under 
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the  former  Act  are  strictly  applicable  to  the  last  Act,  and  in  Gaunt  v.  Taylor  (3  Man. 
&  Gr.  886,  and  3  Scott  (N.  S.)  700)  it  was  held  that  it  was  not  necessary  to  docket  a 
judgment  recovered  against  executors  in  order  to  give  it  preference  in  the 
administration  of  an  estate. 

[2001  Mr.  H.  Humphreys,  for  the  administratrix. 

Mr.  Selwyn,  in  reply. 

Nov.  10.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  that  the  cue 
of  Gaunt  v.  Taylmr  is  too  strong  to  get  over,  and  on  looking  carefully  into  it,  I  think 
that  the  reasons  pointed  out  by  Mr.  Bird  are  the  real  reasons  why  the  Court  held 
that  the  statute  did  not  apply  to  judgments  against  executors  and  administrators. 

I  held  in  Fuller  v.  Redman  (26  Beav.  600)  that  the  2  &  3  Vict.  c.  11,  having  pat 
an  end  to  dockets  in  every  case,  the  old  law  was  revived,  and  that  an  executor  or 
administrator  might  become  liable  for  a  devastavit  by  paying  simple  contract  debts 
before  judgment  debts,  of  which  he  could  know  nothing.  This  was  justly  considered 
to  be  a  great  hardship,  and  Lord  St.  Leonards  introduced  the  23  &  24  Vict.  c.  38, 
which  afterwards  passed,  not  for  the  purpose  of  restoring  the  old  law,  but  merely  to 
remove  the  dilficulty  noticed  in  Fuller  v.  Redman,  and  to  restore  the  old  lavu 
regards  judgments  against  the  testator  or  intestate.  The  Court  had  already  held 
that  executors  and  aidministrators  must  know  of  judgments  against  themselves,  and 
it  was  therefore  unnecessary  to  provide  that  they  should  not  be  guilty  of  a  devakamt. 
I  am  of  opinion  that  Gaunt  v.  Taylor  governs  this  case,  and  that  in  the  administration 
of  this  estate,  which  appears  to  be  insolvent,  you  must  pay  the  costs  of  all  the  parties 
as  between  solicitor  and  client,  and  next  pay  the  specialty  debts  and  then  the 
judgment  debts. 

[2011  Mr.  Bird.  The  judgments  must  be  paid  according  to  their  priorities. 

Mr.  Pearson.     I  agree  to  that,  the  cases  are  too  strong  to  dispute  it. 

[201]    Re  Ilderton.    Nov.  1863. 

An  order  of  course  to  tax  a  solicitor's  bill  incurred  by  three  persons,  obtained  on  the 
application  of  two  of  them,  is  irregular. 

Three  gentlemen,  named  Scott,  Lister  and  Hobler,  employed  Mr.  Ilderton  as  their 
solicitor. 

Scott  and  Lister  alone  obtained  an  order  of  course  to  tax  his  bill.  A  motion  w» 
now  made  to  discharge  the  order  on  the  ground  that  the  order  could  only  be  obtained 
on  the  application  of  the  three  clients. 

Mr.  Welford,  in  support  of  the  application,  cited  In  re  Chikote  (1  Beav.  421); 
In  re  Lewin  (16  Beav.  608) ;  In  re  Ferkins  (8  Beav.  241). 

Mr.  Henry  Stevens,  eonirii. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  difficulty  is  that  the  third 
client  must  be  bound  by  the  taxation,  and  that,  after  this  taxation  by  two  only,  he 
might  have  the  bill  taxed  again.  If  he  will  not  allow  his  name  to  be  used  you  most 
make  a  special  application. 

The  order  has  been  obtained  on  an  allegation  that  Scott  and  Lister  jointly 
employed  Mr.  Ilderton  as  their  attorney,  and  on  that,  they  ask  for  the  taxation  of  bu 
[202]  bill.  It  appears,  however,  that  they  have  not  so  employed  him,  but  that  he 
has  been  employed  by  the  three.  This  order  is  clearly  irregular,  and  I  must  discharge 
it.    You  must  make  a  special  application. 

[202]    Ro-vvLANDS  V.  Evans  (No.  2).    Dee.  3,  1863. 

[S.  C.  3.  N.  R.  233.     See  Curtius  v.  Caledonian  Fire  and  Life  Insurance  Company, 

1881,  19  Ch.  D.  537.] 

Pending  the  taking  of  partnership  accounts  under  a  decree,  one  of  the  partners  died. 
His  will,  by  which  he  gave  his   estate   to   his  widow  and  appointed  her  sole 
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executrix,  was  in  litigation  in  the  Probate  Court.  This  Court  declined,  under  the 
15  &  16  Vict.  c.  86,  8.  44,  to  appoint  the  widow  to  represent  the  estate  in  the  suit^ 
pending  the  litigation. 

By  the  decree  made  in  November  1861  (30  Bear.  302),  the  partnership  between 
Jones,  Evans  and  Williams  was  dissolved,  and  the  usual  accounts  were  directed  to  be 
taken. 

Pending  this,  Williams,  who  was  a  lunatic,  died  in  July  1863,  and  his  will,  by 
which  he  appointed  his  widow  executrix,  and  devised  and  bequeathed  to  her  his  real 
and  personal  estate,  was  contested  in  the  Court  of  Probate,  and  the  accounts  could 
not  proceed.  A  motion  was  now  made  by  his  widow,  Sarah  Evans  (who  was  a 
Defendant  to  the  suit,  as  committee  of  her  husband),  that  she  might  be  appointed, 
pending  the  proceedings  to  obtain  probate  of  the  will,  to  represent  the  estate  of  her 
deceased  husband,  under  the  15  &  16  Vict.  c.  86,  s.  44. 

Mr.  £.  Bodwell,  in  support  of  the  motion,  argued  that  the  Court  had  jurisdiction 
to  make  this  appointment,  for  if  the  will  should  be  established,  the  widow  would  be 
the  executrix  and  sole  and  beneficial  owner  of  the  estate,  but  if  it  should  not,  then 
that  she  would  be  entitled  to  administration  and  to  one-half  of  the  estate.  [203]  He 
cited  Hele  v.  Lord  Beaiey  (15  Beav.  340) ;  Dean  of  Ely  v.  Gayfard  (16  Beav.  561) ; 
Gibson  v.  WiUi  (21  Beav.  696^ ;  Jmes  v.  FouUces  (10  W.  R.  55). 

Mr.  G.  N.  Colt,  for  the  Plaintiff,  did  not  object  to  the  order  asked,  provided  the 
Plaintiff  would  thereby  get  a  complete  discharge,  but  he  observed  that  a  difficulty 
arose  from  the  circumstance  that  the  deceased  was  an  accounting  party. 

Thk  Master  of  thk  Kolls  [Sir  John  Bomilly].  I  doubt  whether,  if  I  made  the 
order,  the  Plaintiff  would  get  a  complete  discharge ;  though,  if  the  person  appointed 
to  represent  the  estate  of  uie  deceased  should  ultimately  be  the  legal  personal  repre- 
sentative, it  is  possible  that  the  proceedings  would  be  binding. 

I  will  consider  the  point. 

Dee.  4.  Ths  Master  of  the  Bolls.  The  more  I  have  considered  this  case,  the 
more  I  feel  that  I  cannot  properly  make  the  order  asked. 


[204]    Re  The  Waterloo  Life,  &o..  Assurance  Company.    Paul  and 
Beresford's  Cask.    Dec  15,  1863;  Jan.  13,  1864. 

The  projectors  of  a  company  registered  under  the  7  &  8  Vict.  c.  110,  sold  to  the 

n visional  directors  of  an  insurance  company  a  treatise  on  the  subject,  and  a  leaae- 
d  at  rack  rent  in  consideration  of  a  percentage  on  the  policies.  Within  a 
fortnight  afterwards,  the  projectors  became  directors.  The  transaction  was  acted 
on,  but  was  not  confirmed  by  a  general  meeting  under  the  29th  section.  Held, 
that  it  was  binding  on  the  company. 
Afterwards,  the  same  projectors,  while  directors,  released  their  rights  in  consideration 
of  annuities:  Held,  that  however  beneficial  the  arrangement  might  be  to  the 
company,  it  required  the  confirmation  of  a  general  meeting  to  give  it  validity. 

This  company  was  formed  under  the  7  &  8  Vict.  c.  110.  It  was  provisionally 
roistered  on  the  4th  of  February  1851,  and  completely  registered  on  the  24th  of  the 
following  month  of  November,  and  the  deed  of  settlement  bore  date  the  10th 
NovemMr  1851.  The  original  promoters  of  the  company  were  three  gentlemen 
named  Beresford,  Paul  and  Baylis  (since  deceased),  and  the  ooject  was  to  carry  on  the 
busiaess  of  an  insurance  company,  upon  certain  principles  in  relation  to  life  assurance, 
which  were  embodied  and  described  in  a  work  intituled  "A  Treatise  on  the  new 
Appliattiaii  of  the  Principles  of  Life  Asmranee"  of  which  treatise  the  projectors  were 

Ktprietors.     The  projectors  had  also  taken  a  lease  of  a  house,  No.  355  in  the  Strand, 
thirty-five  years,  at  a  rent  of  £230,  for  the  purposes  of  the  company. 
It  was  arranged  that  this  treatise  and  leye  should  be  purchased  for  the  projected 
company. 
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At  a  meeting  of  the  directors,  held  on  the  16th  of  September  1851,  at  which  the 
three  projectors  were  present,  it  was  determined  that  the  eleventh  clause  in  the  draft 
of  the  deed  of  settlement,  as  it  then  stood,  which  referred  to  the  claims  of  the 
promoters,  should  be  assented  to  and  incorporated  in  the  deed.  This  clause  was  not, 
however,  incorporated  in  it,  because  the  Kegis-[205]-trar  of  Joint  Stock  Companies 
would  not  have  registered  it  in  that  form.  In  consequence  of  this,  the  substance  of 
the  clause  was  carried  into  effect  by  an  indenture  of  the  27th  October  1851,  which 
was  to  this  effect : — It  was  made  between  the  promoters  of  the  one  part,  and  Mr. 
Deacon  and  Mr.  Teulon,  described  as  the  provisional  trustees  of  the  company,  of  the 
other  part.  It  recited  that  Deacon  and  Teulon,  as  such  trustees,  had  contracted  with 
the  promoters  for  the  purchase  from  them  of  all  the  benefit  and  advantage  in  the 
premises  and  the  book  at  the  price  of  £750,  to  be  paid  to  them  by  the  company  ia 
manner  thereinafter  mentioned,  on  complete  registration  thereof;  and  that  it  had 
been  also  agreed  that  the  company  should  and  would  pay  the  promoters,  respectively, 
during  their  lives,  if  the  company  should  so  long  continue,  for  their  own  absolute  use 
and  benefit,  £2  per  cent,  commission  on  all  premiums  paid  to,  or  received  by  and  on 
behalf  and  in  respect  of  the  life  policies  effected  therewith.  The  deed  then  witnessed 
that,  for  the  consideration  therein  mentioned,  the  promoters  assigned  to  the  trustees, 
for  and  on  behalf  of  the  company,  their  right  in  the  premises  in  the  Strand,  and  to 
the  said  book  or  pamphlet.  * 

The  X750  consideration  referred  to  in  the  deed  was  paid  to  the  promoters  in 
shares  of  the  company,  with  five  shillings  credited  thereon,  duly  allotted  in  or  about 
the  24th  October  1851. 

At  this  time  the  three  promoters  were  not  directors  of  the  company,  but  they 
were  subsequently  appointed  directors  by  the  deed  of  settlement  executed  on  the 
10th  of  November  1851,  and  registered  on  the  24th  of  that  month.  On  the  22d  of 
December  1851,  at  a  meeting  of  the  board,  at  which  the  projectors  were  present  but 
took  no  part  and  did  not  vote,  it  was  resolved  that  the  [2061  deed  of  assignment  and 
contract  of  the  27th  of  October  1851  should  be  adopted  and  confirmed  by  the 
directors,  for  and  on  behalf  of  the  company.  This  resolution  was  not  submitted  to 
or  approved  of  by  any  general  meeting  of  the  shareholders  of  the  company. 

The  commission  of  £2  per  cent,  was  paid  to  the  promoters  out  of  the  funds  of 
the  company,  but  about  September  1856  new  arrangements  were  suggested,  and 
ultimately  an  agreement,  dated  the  24th  of  March  1857,  was  entered  into  between 
the  three  projectors  and  four  of  the  directors,  by  which  the  four  directors  did,  "  for 
and  on  behalf  of  the  said  company,  agree  and  undertake  that  the  said  company  should 
pay  to  Mr.  Baylis  £200,  to  Mr.  Beresford  £100,  and  to  Mr.  Paul  £100,  in  the  last 
week  of  the  month  of  November  in  each  and  every  year  during  their  respective 
lifetimes ;"  and,  in  consideration  thereof,  the  three  projectors  "agreed. and  undertook 
to  release  all  claims  and  rights  which  they  had  against  the  company  as  the  promoters 
thereof." 

This  new  agreement  was  not  submitted  to  any  general  meeting  of  the  shareholders, 
but  the  annuities  were  paid  down  to  November  1860,  and  it  was  admitted,  as  a  fact, 
<■  that  the  amounts  so  paid  in  annuities  were  considerably  less  than  the  amounts  which 
would,  but  for  the  new  arrangement,  have  been  payable  and  paid  in  respect  of  the 
£2  per  cent,  commission."  The  vouchers  for  the  commission  and  annuities  were 
always  submitted  to  and  passed  by  the  auditors  of  the  company,  and  the  amounts 
were  included  in  the  annual  accounts. 

In  July  1862  the  company  sold  its  business,  but  retaining  its  assets  and  liabilities, 
and  on  the  6th  of  December  1862  an  order  was  made  for  winding  up  the  company. 
Under  this,  Paul  and  Beresford  claimed  [207]  for  the  arrears  of  their  annuities  and 
for  the  value  thereof,  and  the  claim  was  allowed  by  the  Chief  Clerk.  The  case  was 
adjourned  into  Court. 

Mr.  Selwyn  and  Mr.  W.  W.  Cooper,  for  Paul  and  Beresford.  The  provisional 
directors  had  power  to  enter  into  the  agreement  of  the  27th  October  1851  for  the 
purchase  of  the  premises  and  book,  which  were  "necessary  for  constitutingthe 
company,"  and  were  "  necessarily  required  for  the  establishment "  of  it ;  7  &  8  Vict, 
c.  110,  s.  27.  The  projectors  were  not,  At  the  date  of  the  contract,  directors  of  the 
company,  and  therefore  the  contract  did  not  require  the  confirmation  of  a  general  or 
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special  meeting  nnder  the  29th  section.  Besides  this,  grants  of  annuities  like  the 
present  are  ezpresslv  excepted  from  the  operation  of  that  section.  The  first  contract 
was,  therefore,  valid. 

The  second  contract  was  also  valid ;  for  it  was  for  valuable  consideration,  and  was 
acted  on  and  acquiesced  in  by  the  company,  and  the  payments  were  allowed  by  the 
auditors  and  included  iu  the  annual  accounts,  Bwrt  v.  The  British  National  Life  Assurance 
Astodation  (4  De  G.  &  J.  174),  and  sanctioned  b^  the  company.  The  arrangement 
was  highly  beneficial  to  the  company;  but  if  it  be  void,  then  the  claimants  are 
entitled  to  faU  back  on  their  first  contract  with  the  company. 

Mr.  Baggallay  and  Mr.  Swanston,  for  the  official  liquidator.  The  second  agree- 
ment, made  in  1857,  when  the  claimants  were  directors,  is  clearly  void  under  the 
29th  section,  which  precludes  any  director,  who  is  directly  or  indirectly  concerned  or 
interested  in  any  contract  proposed  to  .be  made  on  behalf  of  the  company,  from  acting 
as  a  director.  And  it  provides,  "  that  if  any  contract  or  dealing  (except  a  policy  of 
as-[206]-sarance,  grant  of  annuity  or  contract  for  the  purchase  of  an  article,  or  of 
service  which  is  respectively  the  subject  of  the  proper  business  of  the  company,  such 
eontract  being  made  upon  the  same  or  the  like  terms  as  any-  like  contract  with  other 
costomers  or  purchasers)  shall  be  entered  into  in  which  any  director  shall  be  interested, 
that  the  terms  of  such  contract  or  dealing  shall  be  submitted  to  the  next  general  or 
special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose,  and  that  no 
such  contract  shall  have  force  until  approved  and  confirmed  by  the  majority  of  votes 
of  the  shareholders  present  at  such  meeting."  This  contract,  never  having  been 
confirmed  at  a  general  or  special  meeting,  has  therefore  no  force.  The  case  of  Ernest 
y.Niehcih  (6  H.  of  L.  Ca.  401)  decides,  "that  there  can  be  no  remedy  against  a 
company,  registered  under  the  7  &  8  Vict.  c.  110,  on  any  contract  in  which  a  director 
of  the  company  was  a  party,  and  in  which  he  was  interested,  unless  the  provisions  of 
the  29th  section  of  that  statute  have  been  strictly  observed." 

The  first  agreement  of  1861  is  equally  void ;  the  lease  at  rack  rent  and  the  treatise 
were  valueless,  and  the  contract  was  beyond  the  powers  of  provisional  directors,  who 
csnnot^  before  the  incorporation  of  a  company,  do  what  directors  cannot  do  after  its 
incorporation ;  The  Leominster  Canai  Company  v.  The  Shrewsbury  and  Hereford  RaHtoay 
Campemy  (3  Kay  &  J.  654). 

Mr.  Selwyn,  in  reply. 

Thk  Master  of  the  Rolls  [Sir  John  Komilly].  This  is  a  claim  by  two  gentle- 
men of  the  name  of  Beresford  and  Paul,  claiming  to  be  entitled  to  £100  per  annum 
each,  during  their  lives,  to  be  set  off  against  the  [209]  moneys  which  they  may  be 
called  upon  to  contribute  as  shareholders  of  the  company  towards  the  liquidation  of 
the  debts  of  the  company. 

The  first  question  is  as  to  the  validity  of  this  deed  of  the  27th  of  October  1851. 
The  official  liquidator  insists  that  it  is  void ;  first,  for  want  of  a  sufficient  consideration, 
and  next,  because  the  29th  section  of  the  statute  (7  &  8  Vict.  c.  110),  which  requires 
the  approval  of  a  general  meeting  of  the  shareholders  of  the  company,  was  not 
obtained. 

The  want  of  consideration  is  pressed  but  lightly,  and,  in  truth,  it  cannot  be 
doubted,  even  assuming  the  work  itself  in  question  not  to  contain  any  valuable 
suggestion,  and  also  assuming  that  the  premises  of  which  they  had  taken  the  lease 
were  let  at  a  rack  rent,  still  that  a  sufficient  consideration  is  to  be  found  in  the 
anignment  of  the  lease  to  support  the  transaction. 

The  real  question  is  whether  the  29th  section  of  the  statute  applies  to  this  case, 
and  I  am  of  opinion  that  it  does  not.  The  clause  is  a  disabling  clause,  it  must, 
therefore,  be  construed  strictly,  and  it  applies  exclusively  to  the  case  of  contracts 
entered  into  between  the  company,  on  one  side,  with  directors  of  the  company  on 
the  other  side. 

It  is  brae  that,  within  a  fortnight  afterwards,  the  three  gentlemen  became  directors 
of  the  company,  but  they  were  not  directors  at  the  time,  and  unless  I  could  find  in 
the  transaction  some  collusive  acts  done  in  order  to  evade  the  statute,  I  must  hold 
that  the  ereater  or  less  time  which  elapsed  between  the  transaction  and  their 
becoming  directors  does  not  affect  the  contract  itself.  The  owner  of  a  large  concern, 
inch  as  a  mine  or  a  [210]  brewery,  might,  as  I  conceive,  legally  and  properly  sell 
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that  oonoern  to  an  incipient  joint  stock  company,  for  the  purpoae  of  being  made  the 
subject  of  business  to  be  carried  on  by  it ;  and  suoh  purchase  and  sale  wouU  not^  as  I 
apprehend,  become  invalid,  by  reason  of  the  vendor  subsequently  joining  the  company 
and  becoming  a  director  of  it^  even  though  the  29th  section  were  not  afterwards 
complied  with.  The  case  of  Bttrt  v.  The  British  Nation  lAfe  Atturanee  Campamy  (1  De 
G.  &  J.  158)  is,  I  think,  an  authority  to  support  this  view,  and  which  I  should  not 
hesitate  to  follow. 

This,  however,  is  not  the  contract  in  respect  of  which  these  gentlemen  claim,  and 
the  subsequent  contract  is  of  a  most  questionable  character.  The  second  agreement 
was  entered  into  on  the  24tb  of  March  1857,  at  which  time  these  three  gentlemen 
were  unquestionably  directors.  The  contract  is  a  very  material  variation  from  the 
original  agreement,  and  though  the  surrender  of  their  interests  under  that  agreement 
constituted  a  good  consideration  for  the  new  one,  yet  as  it  was,  in  truth,  a  distinct 
and  perfectly  new  agreement  entered  into  with  directors,  I  am  of  opinion  that  it 
required  the  assent  and  approval  of  the  shareholders  at  a  general  meeting  to  give  it 
validity. 

It  is  suggested  that,  in  truth,  this  arrangement  was  a  beneficial  one  to  the 
company,  and  that  bv  it  these  gentJemen  were  abandoning  to  the  company  a  part  oi 
what  they  had  already  got  secured  to  them ;  for  it  is  ascertained  that  £2  per  cent, 
on  the  premiums  or  the  policies  would  have  far  exceeded  the  £100  per  annum.  But 
assuming  this  to  be  so,  still  I  am  of  opinion  that  it  required  the  sanction  of  the 
shareholders  in  general  [211]  meeting.  The  clause  of  the  statute  draws  no  distinction 
between  one  species  of  contract  and  another ;  it  makes  no  exception  in  the  case  where 
the  contract  is  more  or  less  beneficial  to  the  company,  it  includes  all  contracts.  It 
may  well  be  that  if  these  three  gentlemen  had  simply  given  up  1  per  cent,  and  agreed 
only  to  take  1  per  cent.,  instead  of  2  per  cent.,  on  the  policies,  this  would  not  have 
required  the  assent  of  the  shareholders ;  but  if  so,  it  would  have  been  because  it  was 
no  contract,  and  that  no  mutuality  existed  between  them  and  the  company ;  it  would 
have  been,  in  that  case,  a  mere  relinquishment  to  the  company,  without  consideration, 
of  a  benefit  they  had  possession  of,  and  which  benefit  they  might,  if  they  pleased, 
confer  on  the  company.  But  that  is  not  the  character  of  this  transaction;  this 
agreement  of  the  24tn  of  March  1857  is  a  new  and  distinct  contract,  made  ia 
consideration  of  the  surrender  of  the  former  one,  and  whether  it  was  beneficial  to  the 
company  is  a  question  on  which  it  might  well  happen  that  the  shareholders  or  any 
indmerent  persons  might  have  entertained  very  different  views,  and  they  might  have 
dissented  from  those  held  by  the  directors.  It  is  to  be  observed  that  the  contract  of 
the  27th  of  October  1851  was  to  continue  so  long  only  as  the  company  itself  lasted, 
and  the  profit  to  the  claimant  was  proportioned  to  the  business  done  by  the  company, 
and  consequently  to  the  benefit  obtained  by  the  company.  But,  by  this  latter 
agreement,  the  claimant  obtained  a  payment  of  an  annuity  of  £100  per  annum, 
whether  the  business  of  the  company  might  be  large  or  small,  and,  in  addition,  the 
duration  of  the  annuity  was  not  confined  to  the  period  of  the  existence  of  the  company, 
but  extended  to  the  duration  of  the  lives  of  the  claimants. 

I  am,  therefore,  of  opinion,  in  this  case,  that  in  [2121  order  to  give  the  transaction 
validity,  the  provisions  of  the  twenty-ninth  section  of  the  7  &  8  Vict,  c.  110,  ought 
to  have  been  followed,  and  that  Uiese  not  having  been  complied  with,  this  transaction 
is  invalid,  and  that  the  claimants  cannot  derive  any  benefit  from  it. 

The  result  of  this  will  be  that  the  original  indenture,  which  was  abandoned  only 
for  the  purpose  of  this  new  contract,  remains  in  force,  and  that  Mr.  Beresford  and 
Mr.  Paul  will  be  entitled  to  £2  per  cent,  on  all  policies  effected  since  the  24th  of 
March  1857,  until  the  sale  of  the  business  in  July  1862.  An  account  must  be  taken 
of  these,  and  against  the  amount  to  be  found  due,  on  taking  such  account,  the  £100 
annually  received  by  them  must  be  set  off,  and  the  balance  so  to  be  ascertained  to  be 
due  to  them  must  be  set  off  against  the  calls  they  are  required  to  pay  as  contributories 
of  the  company. 
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[213]    Be  TiDSWBLL.    Dee.  17,  1863. 
[S.  C.  10  Jur.  (N.  S.)  U3,] 

An  arbitrator,  in  taking  accounts,  allowed  two  bills  of  costs  sent  to  him  by  one  side 
after  the  last  meeting,  without  communioatiog  them  to  the  other  side,  and  he, 
being  authorised  under  the  reference  to  appoint  an  accountant,  "  not  objected  to 
bv  any  of  the  partiM,"  appointed  one  without  communicating  with  the  parties. 
The  award  was  set  aside. 

An  arbitrator  awarded  that  a  sum  which  he  found  due  from  one  party  should  "  be 
forthwith  paid  and  accounted  for  by  him  and  brought  into  the  trust  accounts." 
Held,  that  this  was  too  uncertain  and  fatal  to  the  award. 

Observations  as  to  remitting  an  award  back  to  the  same  arbitrator  under  the  17  &  18 
Vict.  0.  125,  8.  8. 

Disputes  having  arisen  between  Richard  Tidswell,  Benjamin  Tidswell  and  persons 
named  Boyle  and  Barrett,  who  were  interested  under  the  will  of  a  testator,  and  there 
being  a  suit  pending  for  administering  the  estate,  they  agreed  to  refer  the  matters 
to  a^itratioD.  Accordingly,  by  an  a^eement  dated  the  Hth  day  of  April  1863,  all 
the  above  narties  agreed  tnat  the  "  suit  and  all  other  disputes  and  differences  between  " 
them  should  be  referred  to  Mr.  Slater,  and  that  the  "  arbitrator  should,  if  he  should 
think  necessary,  be  at  liberty  to  appoint  some  person  not  objected  to  hy  any  of  the  partite 
thereto  as  an  accountant  to  assist  him." 

This  submission  having  been  made  an  order  of  this  Court,  three  meetings  were 
held  before  the  arbitrator,  the  last  of  which  was  on  the  22d  of  May  1863.  Claims 
were  made  before  the  arbitrator  by  Benjamin  Tidswell,  for  the  amount  of  five  bills  of 
costs ;  two  of  them,  amounting  together  to  £278,  were  not  produced  to  the  arbitrator 
until  the  2d  of  June  after  the  last  meeting. 

The  arbitrator,  without  communicating  with  any  of  the  parties,  had,  after  the  last 
meeting,  appointed  a  Mr.  Haworth,  an  accountant,  but  merely,  as  he  stated  in  his 
affidavit,  to  assist  him  in  calculating  the  interest  on  the  accounts  stated  in  the 
lommary. 

The  arbitrator  made  his  award  on  the  1 3th  of  June  [214]  1863,  whereby  he 
awarded,  amongst  other  things,  that  these  two  bills  of  costs,  amounting  together  to 
£WS,  should  be  allowed  to  Beujamin  Tidswell,  and  should  stand  as  disbursements  in 
the  accounts.     He  also  found  and  awarded  as  follows : — 

"I  find  and  award  that,  including  interest  on  the  excess  of  value  in  the  property 
i^rtioned  to  and  taken  by  Benjamin  Tidswell,  the  sum  of  £446, 10s.  4d.  is  due  from 
him  to  the  trust  estate,  to  equalize  his  share  in  the  trust  property  with  the  shares  of 
his  brothers  and  sisters ;  and  I  award  and  direct  that  this  sum  be  forOiwUh  paid  or 
eufowKted  for  by  him,  and  brought  into  the  trust  accounts."  The  award  contained 
similar  findings  as  to  other  sums. 

After  the  award  had  been  made  an  order  of  this  Court,  a  motion  was  made,  on 
behalf  of  Richard  Tidswell,  that  it  might  be  set.  aside. 

The  objections  to  the  award  were  three :  first,  on  the  ground  that  the  arbitrator 
had,  after  the  last  meeting,  received  the  two  bills  in  the  absence  of  the  party 
complaining ;  secondly,  that  be  had  appointed  an  accountant  without  oommunicatiug 
with  the  parties  and  giving  them  an  opportunity  of  "  objecting  "  to  him ;  thirdly, 
that  the  award  was  neither  certain  nor  final  in  the  statement,  "that  the  £446 
should  be  forthwith  paid  or  accounted  for  by  him  and  brought  into  the  trust 
accounts." 

Mr.  Southgate  and  Mr.  T.  A.  Roberts,  for  Richard  T.  Tidswell,  in  support  of  the 
motion. 

Mr.  Jolliffe  appeared  for  other  parties  not  moving,  but  the  Court  held  that  they 
ooald  not  be  heard. 

Mr.  Selwyn  and  Mr.  C.  Hall,  in  support  of  the  award. 

[215]  The  following  authorities  were  referred  to ;  Dobson  v.  Graves  (6  Q.  B.  Rep. 
^i);Stmduwer  v.  Farrar{Ib.  730)  j  Ee Plem cmd  Middleton  {lb.  845) ;  fFalker  v.  Frobisher 
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(6  Yes.  70);  Be  Haigh  (3  De  G.  F.  &  J.  157) ;  Honey  v.  ShdUm,  (7  Beav.  455) ;  aod  as 
to  remitting  back  the  award  for  the  reconsideration  of  the  arbiteator,  17  &  18  Yieb 
c.  125,  8.  8. 

The  Master  of  the  Boli^  [Sir  John  Romilly],  I  am  of  opinion  that  this  award 
is  defective  upon  all  the  grounds  which  hare  been  stated.  The  first  of  them  appears 
to  me  to  raise  a  serious  difiSculty.  Here  is  a  submission  to  arbitration  which  requires 
the  arbitrator  to  take  the  accounts  of  the  testator's  estate,  and  it  happens  that  a  very 
large  portion  of  those  accounts  consist  of  certain  bills  of  costs  to  be  sent  in  by  Mr. 
Benjamin  Tidswell.  The  arbitrator  receives  these  bills,  knowing  that  Mr.  Bichard 
Tidswell  had  not  seen  some  of  them,  and  who  was  thereby  deprived  of  an  opportunity 
of  examining  these  accounts,  and  of  ascertaining  whether  he  had  any  objection  to  tbam 
or  not.  And  accordingly  the  arbitrator  allows  those  bills  of  costs,  which  Mr.  Richard 
Tidswell  has  never  seen,  and  that,  in  the  course  of  taking  the  accounts  between  these 
parties.  It  is  quite  settled  by  several  cases,  and  particiOarly  by  the  one  referred  to, 
that  even  where  arbitrators  take  an^  evidence,  however  trifling  or  slight^  in  the 
absence  of  one  of  the  parties,  that  vitiates  the  award.  In  the  case  of  Re  Plews  amd 
MiddUton  ^6.  Q.  B.  Bep.  845),  the  arbitrators  want«d  some  explanation  aa  to  the 
amount  of  interest  due  from  a  third  person ;  they  each  examined  such  person  separately, 
and  having  come  to  the  same  conclusion,  they  acted  upon  [216]  the  evidence  and 
made  their  award.  Though  it  was  perfectly  bond  fide  on  their  part,  still  the  Court  set 
aside  the  reward,  because  the  arbitrators  carried  on  the  examination  apart  from  each 
other,  and  that,  in  the^absence  of  the  parties  to  the  reference,  who  were  interested 
in  contesting  any  evidence  which  might  be  given.  But,  in  taking  accounts  between 
contending  parties,  to  allow  to  one  bills  which  have  not  been  seen  by  the  other,  is  a 
matter  much  more  open  to  objection,  and  one  which  cannot  possibly  be  submitted  to, 
or  permitted  to  bind  the  rights  of  the  parties.  It  is  true  that  it  is  very  easy  to  deter- 
mine the  principle  upon  which  an  account  is  to  be  taken,  without  seeing  the  account 
itself.  For  instance,  in  this  case,  it  would  have  been  very  easy  to  determine  that  Mr. 
Benjamin  Tidswell,  the  trustee,  should  be  allowed  his  costs,  charges  and  expenses,  and 
also  his  remuneration  as  solicitor,  though  he  was  a  trustee.  The  arbitrator  might 
have  determined  that  without  seeing  any  of  the  bills  of  costs ;  and  if,  as  I  assome, 
that  was  so  settled  at  the  last  meeting,  it  could  not  now  be  complained  of.  Bat  to 
allow  all  the  items  of  the  bills  without  the  other  side  seeing  or  knowing  anything 
about  them,  is,  in  my  opinion,  in  the  absence  of  an  express  and  specific  agreement  to 
that  effect,  a  fatal  objection  to  the  award.  It  is  a  matter  of  indifference  whether  they 
were  seen  before  or  after  they  were  sent  to  the  arbitrator ;  but  it  was  essential  that 
they  should  be  seen  by  the  party  sought  to  be  charged  before  the  arbitrator  made 
his  award. 

The  objection  relating  to  the  employment  of  an  accountant  is  also  one  which 
cannot  be  got  over.  Here  is  a  submission  to  arbitration  which  expressly  provides 
that  the  arbitrator  may  appoint  a  person  "  not  objected  to  by  any  of  the  parties  "  as 
an  accountant.  Then  an  accountant  is  employed,  who  was  never  previously  heard 
[217]  of  by  one  of  the  parties,  and  who,  therefore,  has  had  no  opportunity  of  object- 
ing to  him.  I  assume  that  he  was  a  very  proper  person,  but  I  think  the  objection 
is  a  fatal  one. 

If  this  had  been  the  only  objection  to  the  award,  I  should  have  been  much 
disposed  to  have  sent  the  matter  back  to  the  same  arbitrator.  But  the  former 
objection  is,  in  my  opinion,  one  which  would  make  it  inexpedient  to  do  so ;  because, 
notwithstanding  the  perfect  honesty  and  borui  fides  of  an  arbitrator,  it  is  impossible, 
where  an  award  has  been  set  aside  and  sent  back  upon  such  grounds,  that  there 
should  not  be,  in  spite  of  himself,  some  disposition  to  favor  one  side,  and  a  disposition 
to  make  it  appear  that  the  objections  to  the  award  were  useless,  and  that  the  sending 
it  back  was  productive  of  no  good. 

I  think  the  last  objection,  with  respect  to  the  uncertainty  appearing  on  the  face 
of  the  award,  is  also  fatal.  The  award  finds  that  certain  sums  are  due  from  various 
persons,  but  it  does  not  express  with  sufiScient  distinctness  how  they  are  to  be  dealt 
with.  I  will  take  one  as  an  illustration.  A  sum  of  £446,  10s.  4d.  is  found  to  be  due 
from  Benjamin  Tidswell  to  the  trust  estate,  to  equalize  his  share  in  the  trust  property 
with  the  shares  of  his  brothers  and  sisters ;  thereupon  the  arbitrator  says,  "  And 
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I  airard  and  direct  that  this  sum  be  forthwith  paid."  Well,  supposing  it  had 
(topped  there,  he  does  not  say  to  whom  it  is  to  be  paid,  how  or  in  what  manner 
paid.  But  the  award  is  even  more  indistinct,  for  it  proceeds  to  state  that  it  is  to  be 
"paid  or  accounted  for  by  him,  and  brought  into  the  trust  account."  What  the 
arbitrator  ought  to  have  done  is,  to  have  specified  how  this  sum  was  to  be  divided, 
to  whom  it  was  to  be  paid,  and  when  and  in  what  shares  and  proportions,  as  be  had 
[2181  done  with  respect  to  the  rest.  Then  how  is  this  award  to  be  enforced  ?  how 
oould  it  be  determined  whether  this  sum  had  been  accounted  for  without  taking 
the  trust  account?  It  is  probable  that  this  would  merely  give  rise  to  fresh  litiga- 
tion. This  is,  in  my  opinion,  a  substantial  uncertainty  in  the  award,  which  the 
Court  cannot  carry  into  effect;  and  concurring  as  I  do  in  the  observations  made 
by  Mr.  Justice  Wightnum  in  the  case  which  has  been  cited,  and  in  which,  it  appears 
to  me,  the  uncertainty  was  not  so  great  as  in  the  present  case,  I  am  of  opinion 
that  this  also  is  a  fatal  objection  to  the  award,  and  that  it  must  be  simply  set  aside, 

[218]    Daw  t».  Tkrbeix.    Dec  19, 1863. 

[S.  C.  3  N.  R.  285.     See  Ex  parte  Broderkk,  In  re  Beetham,  1886-87, 
18  Q.  B.  D.  383,  770.] 

A.  B.,  being  entitled  to  three  properties,  the  title-deeds  of  one  of  which  were  held  by 
his  bankers  as  a  security,  deposited  the  title-deeds  of  the  other  two  with  C.  D.  as  a 
security  for  a  debt,  and  he  gave  him  an  order  to  the  bankers  (written  by  himself, 
but  not  signed)  to  deliver  over  the  deeds  of  the  third  property  when  their  lien  had 
been  satisfied.  Held,  that  this  gave  G.  D.  a  valia  equitable  mortgage  on  the 
property  mortgaged  to  the  bankers. 

The  intestate  was  entitled  to  two  leases  for  lives  of  some  property  at  Alphington, 
which  he  had  deposited  with  his  bankers  Messrs.  Sanders  &  Co.  as  a  security  For  a 
debt  He  was  also  entitled  to  a  lease  of  property  at  Little  Crab  Marsh  and  Cross 
Park  for  his  life. 

In  September  1856  the  intestate,  being  indebted  to  the  Plaintiff  Daw,  agreed  to 
Mcare  the  amount  by  a  charge  on  this  property,  and  he  thereupon  wrote  and  delivered 
to  the  Plaintiff  the  following  memorandum : — 

"  Messrs.  Sanders  &  Co.  will  be  pleased,  as  soon  as  their  lien  is  satisfied,  to  deliver 
to  Mr.  Daw  the  assignment  from  Kerslake  to  myself  of  a  field  and  garden  in 
Alphington  and  Little  Crab  Marsh  and  Cross  Park." 
"Bartholomew  Yard,  September  11,  1856." 

The  memorandum  was  not  signed  by  the  intestate. 

[219]  The  intestate  also  handed  over  to  the  Plaintiff  the  lease  of  Little  Crab  Marsh 
and  Cross  Park,  his  interest  in  which,  however,  ceased  on  his  death. 

The  intestate  died  in  December  1859. 

The  debt  to  the  bankers  had  been  discharged,  and  the  documents  formerly  held 
hy  them  had  been  handed  back  to  the  intestate,  and  were  now  in  the  possession  of 
the  solicitor  of  his  administratrix.  No  notice  of  the  Plaintiff's  claim  appeared  ever 
to  have  been  given  to  the  bankers. 

The  suit  was  instituted  against  the  administratrix  and  heir  at  law  of  the  intestate, 
and  the  question  was,  whether  the  Plaintiff  was  entitled  to  a  good  equitable  mortgage 
on  the  property  at  Alphington. 

Mr.  Southgate  ana  Mr.  Kekewich,  for  the  Plaintiff,  argued  that  the  deposit  and 
memorandum  were  sufficient  to  constitute  a  valid  equitable  mortgage.  They  cited 
Dightm  v.  Withers  (31  Beav.  423) ;  Ex  parte  Arhmight  (3  Mont  D.  &  D.  129) ;  Ex 
parU  WeOierell  (11  Yes.  398);  Loam  v.  Allen  (3  Drew.  579). 

Mr.  Selwyn  and  Mr.  Wickens,  for  the  administratrix,  did  not  dispute  the  mort- 
gage, and  admitted  that  notice  to  the  bankers  was  unnecessary  as  between  the  debtor 
and  creditor.    They  cited  WilUs  v.  Greenhill  (29  Beav.  376,  387). 

Mr.  Swanston,  for  the  heir  at  law,  admitted  that  there  was  a  valid  equitable  mort- 
gage as  to  Little  Crab  Marsh  and  Cross  Park,  the  lease  of  which  had  been  handed  over 
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to  the  Plaintiff,  but  had  expired.  He,  however,  [220]  contended  that,  as  r^aided 
Alphington,  there  being  no  signed  memorandum  and  no  deposit  of  deeds  relating  to 
it,  no  equitable  mortgage  had  been  created.  He  cited  Ex  parte  Perry  (3  Mont  D.  &  D. 
262) ;  and  see  29  Car.  2,  c.  3,  s.  3. 

Thb  Master  of  the  Bolx;s  [Sir  John  BomilM.  I  think  that  this  is  a  good  equit- 
able mortgage.  If  it  were  not,  it  would  follow  that  if  a  person,  intending  to  make 
an  equitable  mortgage  of  property  held  under  different  titles,  deposited  all  the  title- 
deeds  he  could,  but  some  relating  to  a  portion  of  the  property  happened  to  be  in  the 
hands  of  a  prior  mortgagee,  the  equitable  mortoage  would,  as  regards  that  portion,  faS. 

I  regard  this  as  one  entire  transaction.  The  memorandum  professes  to  give  an 
equitable  mortgage  on  the  three  properties,  and  there  is  a  deposit  of  the  deeds  relating 
to  two,  and  a  wntten  direction  to  the  bankers  to  deliver  over  the  title-deeds  of  the 
third  when  their  mortgage  has  been  satisfied.  This,  I  think,  constitutes  a  good 
equitable  charge  on  the  property  in  question. 

[221]    Gbuning  v.  Pbioleau.    Dee.  3,  1863. 

By  an  order  giving  leave  to  serve  a  bill  upon  a  Defendant  in  France,  he  was  to  have 
six  weeks  after  service  of  the  interrogatories  to  plead,  answer  or  demur,  or  to 
obtain  time  to  make  his  defence  to  the  suit.  Held,  that  this  did  not  deprive  the 
Defendant  of  his  right  to  demur  alone  to  the  bill  within  twelve  days  after  his 
appearance,  under  the  37th  Consolidated  Order. 

By  the  XXXYIIth  Consolidated  Order,  rule  3,  "  A  Defendant  may  demur  alone 
to  any  bill  within  twelve  days  after  his  appearance  thereto,  but  not  afterwards." 

And  by  the  Xth  Consolidated  Order,  rule  7,  the  Court  may  order  service  of  a  bill 
to  be  made  on  a  Defendant  who  is  out  of  the  jurisdiction,  but  (article  2)  "  where  an 
answer  is  required,  such  order  shall  also  limit  a  time  within  which  such  Defendant  is 
to  plead,  answer  or  demur,  or  obtain  from  the  Court  further  time  to  make  his  defence 
to  the  bill." 

In  this  case,  an  order  had  been  made  on  the  11th  of  September  1863  to  serves 
Defendant  in  France  with  the  bill,  together  with  a  copy  of  the  interrogatories  filed  in 
the  cause.  This  order  directed  that  the  Defendant  should  appear  within  fourteen 
days  after  service  of  the  bill,  and  that  the  time  within  which  he  was  "  to  plead,  answer 
or  demur  to  the  said  bill,  or  to  obtain  from  the  Court  farther  time  to  make  his  defence 
to  the  said  suit,  was  to  be  six  weeks  after  service  of  the  said  interrogatories."  (Be^ 
Lib.  1863,  A.  fol.  1912.) 

On  the  3d  of  October  the  Defendant  was  served  with  the  bill  and  interrogatories, 
and  the  six  weeks  expired  on  the  14th  of  November. 

Afterwards,  on  the  20th  of  November,  the  Defendant  [222]  appeared  and  filed  a 
demurrer  to  the  whole  bill.  A  motion  was  now  made  to  take  the  demurrer  off  the 
file. 

Mr.  Baggallay  and  Mr.  Karslake,  in  support  of  the  motion.     The  order  for  service 
abroad  gave  the  Defendant  six  weeks  after  service  of  the  interrogatories  to  demur; 
it  was,  therefore,  irregular  to  file  this  demurrer  after  the  expiration  of  that  period. 
Mr.  Cotton,  contra,  was  stopped  by  the  Court. 

Brown  v.  Stanton  (7  Beav.  582)  and  Blenkinsopp  v.  Slenkinsopp  (8  Beav.  612)  were 
referred  to. 

The  Master  of  the  Rolls  [Sir  John  Eomillv].  The  XXXVIIth  Consolidated 
Order  is  distinct,  that  a  Defendant  "to  any  bill'  may  demur  alone  within  twelve 
days  after  his  appearance,  but  not  afterwards.  That  applies  to  all  Defendants  and  to 
all  bills,  and  every  Defendant  is,  therefore,  entitled  to  have  twelve  days  after 
appearance  for  the  purpose  of  demurring ;  that  is  distinct.  The  question  is,  whether 
this  applies  when  the  Defendant  is  out  of  the  jurisdiction.  In  that  case,  when  an 
answer  is  required,  the  Court,  under  the  Xth  Consolidated  Order,  is  to  limit  a  time 
to  plead,  answer  or  demur.  This  would  overrule  the  former  order,  so  far  as  a 
Defendant  out  of  the  jurisdiction  is  concerned,  if  he  were  not  to  have  twelve  dtjt 
from'  appearance  to  demur  alone;  but  it  is  clear  that  it  does  not.    It  would  auo 
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iotroduoe  an  uncertain  practice  if  some  Defendants  were  to  have  twelve  days  from 
appearance  to  demur,  and  other  Defendants  were  to  have  six  weeks  from  service 
^23]  of  the  interrogatories.  The  case  cited  shews  that  Lord  Langdale  so  understood 
the  matter  with  respect  to  this  order,  which  has  since  been  incorporated  in  the  general 
consolidated  orders.  It  is  clear  that  in  all  cases  a  Defendant  is  to  have  twelve  days 
after  appearance  to  demur  alone,  and  that  the  order  as  to  Defendants  abroad  means, 
that  be  is  to  have  the  time  specified  in  the  order  for  service  in  which  to  make  his 
defence  to  the  bill. 

I  must  refuse  the  application  with  costs. 

[223]    Andebson  v.  Anderson.    Dee.  3,  4,  1863. 

A  testator  directed  a  sale  of  his  estate  and  a  sufficient  sum  to  be  laid  out  in  the  funds 
to  produce  annuities  for  his  nieces,  and  he  gave  his  residue  to  his  wife  for  life. 
Held,  that  the  siu-plus  income,  after  paying  the  annuities  which  occurred  prior  to 
the  sale  and  investment  being  made,  was  liable  to  make  up  the  fund  necessary  to 
produce  the  annuities,  and  tbit  it  did  not  belong  to  the  widow. 

The  testator,  Dr.  Anderson,  by  his  will,  after  bequeathiug  his  household  furniture, 
&c,  &c.,  to  his  wife,  devised  and  bequeathed  the  residue  of  his  real  and  personal  estate 
to  trustees  in  trust^  "  as  soon  as  conveniently  might  be  after  his  decease,"  to  sell  and 
convert  and  invest.  He  proceeded  thus : — "Provided  alwavs  and  I  do  hereby  declare 
that,  notwithstanding  the  trusto  for  sale  and  conversion  hereinbefore  contained,  it 
shall  be  lawful  for  m^  said  trustees  or  trustee  for  the  time  being  to  defer  and  postpone 
the  sale  and  conversion  of  any  part  of  my  said  real  or  personal  estate,  for  8U<m  period 
t8  to  them  or  him  shall  seem  expedient ;  and  that,  until  such  sale  and  conversion  and 
until  the  money  to  be  produced  thereby  shall  be  invested  in  the  manner  hereinafter 
directed,  the  rents,  interests  and  annual  income  arising  therefrom  shall,  from  the  dav 
or  time  of  my  decease,  be  paid  and  applied  in  such  manner  and  for  the  benefit  of  such 
persons  as  the  dividends,  interest  and  annual  produce  arising  from  the  produce  of  such 
sale,  in  case  the  same  had  been  con-r224]-verted  and  invested,  would  have  been 
payable  under  the  trusts  hereinafter  declared  concerning  the  same." 

He  then  empowered  his  trustees  to  demise  any  part  of  his  trust  estate  which  should 
remain  unsold  at  a  rack  rent  from  year  to  year,  or  for  any  time  not  exceeding  twenty- 
one  years  in  possession.  And  he  directed  that  the  trustees  should  stand  and  be 
possessed  of  the  moneys  arising  from  the  real  and  personal  estate  thereinbefore 
devised  and  bequeathed,  as  aforesaid,  upon  trusty  in  the  first  place,  to  pay  thereout 
ill  his  just  debts,  funeral  and  testamentary  expenses,  and  also  all  the  expenses, 
incidental  to  the  execution  of  the  trusts  thereof,  and,  in  the  next  place,  to  lay  out, 
and  invest  a,  sum  of  money  in  the  funds  sufficient  to  produce  £200  a  year,  which, 
dariog  the  life  of  his  wife,  he  bequeathed  to  his  nieces  Caroline  and  Anne  Anderson 
for  life.     He  gave  the  income  of  his  residue  to  his  wife  for  life. 

The  testator  died  in  1838. 

The  whole  of  his  estate  now  consisted  of  about  £7616  £3  per  cents.,  £1243  of 
which  the  widow  alleged  was  surplus  income  accrued  since  the  testator's  death.  No 
lands  had  been  set  apart  to  answer  the  annuity,  which,  however,  had  heretofore  been 
paid.    Besides  this  the  costs  of  this  suit  had  to  be  provided  for. 

It  was  a  matter  in  contest  whether  this  £1243  was  eorptu  or  income;  but  it  was 
contended  by  the  nieces  that^  whether  the  one  or  the  other,  it  was  still  liable  to  the 
payment  of  the  annuity. 

Mr.  Hobhouse,  for  the  representative  of  the  widow. 

Mr.  Selvryn  and  Mr.  Karslake,  for  the  annuitants. 

[226]  Dee.  4.  Thk  Master  of  the  Rolls  [Sir  John  Romillyl.  Upon  reading 
and  considering  this  will,  I  am  of  opinion  that  the  contention  of  the  Plaintiff  fails. 
The  question  is  this,  how  is  the  income  to  be  disposed  of  until  the  conversion  took 
^aceT 

It  all  tarns  upon  the  proper  meaning  to  be  put  on  these  words,  "  be  paid  and 
applied  in  such  manner  and  for  the  benefit  of  such  persons."    Now  when  I  look  at 
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what  is  to  be  done  in  the  case  of  tbe  investment,  I  find  that  this  occurs : — ^In  the  first 
place,  the  testator  gives  a  power  to  the  trustees  to  demise,  next  he  directs  the  trustees 
to  stand  possessed  of  the  moneys  arising  from  the  real  and  personal  estate  in  trust  to 
pay  his  debts,  and  then  to  invest  sufficient  to  produce  the  annuity  and  finally  to  psy 
the  income  of  the  residue  to  his  wife. 

I  am  of  opinion  that  the  words  "  moneys  arising  from  the  real  and  personal  estate 
hereinbefore  devised  and  bequeathed "  are  not  confined  to  the  purchase-money,  but 
that  they  also  include  the  rents,  which  are  to  be  applied  in  the  same  manner  and  for 
the  benefit  of  the  same  persons  as  the  dividends  of  the  fund  directed  to  be  invested. 
I  am  of  opinion  that  it  was  the  duty  of  the  trustees  to  deal  with  it  in  this  way  :— 
There  is  no  gift  to  the  widow  except  of  a  life  interest  in  the  residue,  which  residue  is 
not  to  be  ascertained  uoitil  after  the  investment  had  been  made  for  providing  the 
annuity.  It  was  the  duty,  therefore,  of  the  trustees,  before  they  attempted  to  ascertain 
the  residue,  to  see  how  much  of  the  estate  was  properly  applicable  for  the  purpose  of 
providing  for  this  annuity,  and  £6666,  68.  8d.  consols  would  be  necessary  for  that 
purpose.  Subject  to  that,  and  when  that  sum  had  been  taken  out  of  his  estate,  but 
not  until  then,  all  the  rest  was  residue.  Accordingly,  [2261  he  expressly  directs,  ia 
tbe  passage  which  I  have  read,  that  the  rents  arising  from  the  leases  granted  by  the 
trustees  shall  be  applicable  for  the  purpose  of  making  that  investment.  In  mj 
opinion  that  afibrds  a  clue  to  and  explanation  of  what  goes  before ;  and  I  am  of 
opinion  that  the  first  charge  on  the  whole  of  the  property,  and  whether  the  investment 
took  place  at  once  or  afterwards,  was  the  purchase  of  a  sum  of  stock  sufficient  to 
produce  dividends  amounting  to  the  clear  yearly  sum  of  £200  per  annum.  The 
result  of  that  will  be  that  the  question  whether  this  is  income  or  capital  does  not 
arise. 

My  opinion  is  to  the  same  effect  as  I  expressed  yesterday,  and  the  further  looking 
into  the  will  has  confirmed  me  in  that  opinion,  which  is,  that,  whether  it  be  income 
or  capital,  it  was,  in  my  opinion,  available,  in  the  first  instance,  if  necessary,  for  the 
purpose  of  making  the  investment  of  the  £6666,  6s.  8d.  consols,  and  that  it  is  only 
subject  to  this  that  there  can  be  any  residue. 

The  whole  fund  in  Court,  whether  consisting  of  principal  or  interest,  is,  therefore, 
liable  to  provide  the  £6666,  68.  8d.  consols. 

[227]    Clabeson  «.  Edok.    Dee.  16,  16,  17,  18,  1863. 

[S.  C.  33  L.  J.  Ch.  443 ;  10  Jur.  (N.  S.)  871 ;  12  W.  R  518.] 

A.,  a  trader  became  bankrupt,  whereupon  B.  agreed  to  purchase  the  business  from  the 
assignees,  and  to  enter  into  partnership  with  A.'s  son,  if  A.  would  enter  into  a  bond 
not  to  carry  on  the  same  business  within  twenty  miles.  A.  gave  the  bond.  Held, 
that  there  was  a  sufficient  consideration  for  the  bond  to  entitle  B.  to  an  injunction 
to  restrain  A.  from  carrying  on  the  business  within  the  limits  prescribed. 

In  December  1860  Thomas  Edge  the  elder,  who  had  for  many  years  carried  on 
the  business  of  gas  engineer  and  gas  meter  maker  in  Great  Peter  Street,  Westminster, 
became  bankrupt. 

The  business  was  a  profitable  one,  and  was  continued  by  the  assignees  for  about 
two  years,  but  in  January  1863  thm^  advertised  the  stock-in-trade,  plant  and  tools  of 
the  business  for  sale  by  auction.  Thereupon  an  arrangement  was  entered  into,  by 
which  the  Plaintiff  Mr.  Glarkson  agreed  to  purchase  the  business  and  enter  into 
partnership  with  Thomas  Edge  the  younger  (a  son  of  the  bankrupt)  iae  a  period, 
which  was  left  in  blank.  The  terms  were  embodied  in  articles  oated  the  7th  of 
January  1863,  which,  though  not  executed,  were  acted  upon,  and  on  the  9th  the 
Plaintiff  purchased  the  stock,  &c.,  for  £2200  from  the  assignees. 

This  arrangement  was  entered  into  with  the  concurrence  of  Thomas  Edge  the 
elder,  who,  on  the  15th  of  January  1863,  executed  a  bond  to  the  Plaintiff  and  his  bod 
in  the  penal  sum  of  £5000,  which,  after  reciting  the  purchase  of  the  stock-in-trade, 
plant  and  tools  by  Glarkson,  and  that  Glarkson  and  Edge  had  agreed  to  become 
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partners,  in  henceforth  oarryiog  on  the  trade  of  a  gas  meter  maker  and  gas  engineer, 
and  matters  connected  therewith,  subject  and  on  condition  that  Thomas  Ec^e  the 
elder  would  give  his  bond  to  the  partners,  that  he  would  not  set  up  or  exercise  the 
trade  or  business  of  a  gas  meter  maker  and  gas  engineer  within  twenty  miles  from 
Oreat  Peter  Street  aforesaid,  which  Thomas  Edge  the  [228]  elder  had  agreed  to  do. 
The  condition  of  the  bond  was  that  Thomas  Edge  the  elder  should  not  within  ten 
Tears  "set  up,  exercise,  carry  on,  or  be  employed  in  carrying  on,  the  trade  or 
business  of  a  gas  meter  manufacturer  and  gas  engineer  or  matters  connected  there- 
with within  twenty  miles  from  Great  Peter  Street,  Westminster,  or  do  any  wilful  act 
or  thing  to  the  prejudice  of  the  said  trade  or  business  of  a  gas  meter  manufacturer 
and  gas  engineer,  and  matters  connected  therewith,  as  hereafter  carried  on." 

On  the  same  day,  Thomas  Edge,  junior,  and  Mr.  Clarkson  agreed  to  employ 
Thomas  Edge  the  elder  in  the  business  at  £2  a  week,  and  they  gave  him  the  following 
ondertakiDg : — 

"15th  January  1863. — Dear  Sir,— If  you  will  sign  the  bond  for  £5000  penalty  not 
to  carry  on  the  business  of  a  gas  meter  maker,  we  undertake  to  employ  you  in  the 
eonduct  and  management  of  the  business  we  intend  to  carry  on  in  partnership,  at  a 
reasonable  remuneration,  to  commence  from  Monday  next. 

"  Thomas  Edge,  jun. 
"  Joseph  Claekson." 

The  amount  of  remuneration  agreed  upon  was  omitted  at  the  request  of  Thomas 
Edge  the  elder. 

After  entering  into  this  bond,  Thomas  Edge  the  elder  insisted  that  he  had  a  right 
to  carry  on  the  business  of  "  gas  JiUing  "  on  his  own  account,  and  that  such  business 
vas not  comprised  within  the  terms  "gas  meter  manufacturer  and  gas  engineer  or 
other  matters  connected  therewith."  He  had,  on  the  occasion  of  the  marriage  of  the 
Prince  of  Wales,  obtained  large  orders  for  gas  illuminations,  which  he  had  effected 
with  the  assistance  of  the  partnership  workmen. 

[229]  This  suit  was  then  instituted  against  Thomas  Edge  the  elder  for  an  injunc- 
tion and  for  an  account  and  payment  of  the  profits  made  by  him. 

Mr.  Hobhouse  and  Mr.  naddon,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the  Defendant  Thomas  Edge  the  elder. 

Mr.  Hobfaouse,  in  reply. 

BvOer  v.  Poais  (2  Colly.  C.  C.  156) ;  Barret  v.  Blagrave  (5  Ves.  555) ;  Sainter  v. 
Ferguton  (1  Mac.  &  Gor.  286) ;  Sloman  v.  fFaUer  (1  Bro.  0.  C.  418) ;  Fry  on  Specific 
Performances  (p.  27)  were  cited. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  There  are  two  questions  to  be 
considered  in  this  case,  the  principal  and  important  one  being  as  to  the  validity  of 
the  bond,  and  the  other  as  to  its  construction. 

But  as  to  the  third  question,  which  gave  rise  to  this  suit,  namely,  the  profits  of 
the  illumination,  I  have  no  hesitation  in  saying  that  the  money  derived  from  all  the 
work  done  on  the  partnership  workshops  and  premises  belong  to  the  partnership,  and 
that  the  partnership  is  entitled  to  an  account  of  the  sums,  if  any,  which  have  been 
reeeived  by  the  Defendant  in  respect  of  such  works. 

The  first  question  is,  whether  the  Plaintiff  is  entitled  to  an  injunction  to  restrain 
the  Defendant  from  carrying  on  the  business  of  a  gas  fitter  at  any  distance  within 
^30]  twenty  miles  of  Great  Peter  Street,  Westminster.  That  depends  upon  whether 
the  bond  is  a  valid  one,  and  if  valid,  what  the  construction  of  it  is.  I  am  of  opinion 
it  is  a  valid  bond. 

It  is  said  that  there  was  no  consideration  for  it,  for  that  it  is  simply  a  bond 
executed  by  the  Defendant,  by  which  he  undertakes  not  to  carry  on  the  business 
within  twenty  miles  of  Great  Peter  Street  under  a  penalty  of  £5000.  But  the 
consideration  is  not,  in  my  opinion,  the  thing  which  makes  this  bond  of  value,  or  if 
it  is  to  be  called  consideration,  although  it  is  one  of  a  very  thin  character,  it  is 
quite  sufficient  to  support  the  equity  on  which  the  Plaintiff  relies. 

It  appears  that  the  Defendant  had  become  bankrupt,  and  that  his  assignees,  after 
cnrying  on  the  business  for  some  time,  determined  to  sell  it.  The  Plaintiff  and  the 
Defendant's  son  proposed  to  buy  the  whole  of  that  business,  machinery  and  stook-in- 
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trade,  and  to  carry  on  the  business  in  partnership,  and  the  Defendant  and  hii  wn 
having  no  capital,  the  Plaintiff  was  to  advance  the  necessary  capital  Bat  the 
Plaintiff  refused  to  do  this,  unless  the  father  undertook  not  to  carry  on  the  nme 
business,  and  further  to  do  everything  he  could  to  gain  over  to  the  new  partnership 
the  customers  of  the  old  establishment,  so  as  to  prevent  competition.  The  Defendant 
thereupon  entered  into  this  undertaking,  and  executed  this  bond.  The  Plaintiff 
advanced  bis  money  and  engaged  in  the  partnership  and  trade,  on  the  faith  of  the 
engagement  so  entered  into  by  the  Defendant. 

I  am  of  opinion,  on  the  principle  on  which  I  have  so  frequently  acted,  that  this  ii 
a  case  in  which  the  Court  would  restrain  the  Defendant  from  violating  his  promise 
and  breaking  his  word.  It  not  being  a  contract  to  be  (231]  specifically  performed, 
but  an  engagement,  on  the  faith  of  which  the  Plaintiff  has  entered  into  seriooi 
obligations  and  advanced  various  moneys  for  the  benefit  of  the  undertaking. 

I  am  of  opinion  the  bond  is  a  valid  one,  and  that  quite  independently  of  the  bet 
that  a  letter  was  written  at  the  same  time,  stating  that^  in  consideration  of  it,  the 
partners  were  willing  to  engage  the  Defendant  "at  a  reasonable  remuneration"  to 
conduct  and  manage  the  business. 

The  next  question  is,  what  is  the  construction  of  the  bond,  the  words  being,  "the 
trade  or  business  of  a  gas  meter  manufacturer  and  gas  engineer  or  matters  connected 
therewith."  The  Defendant  says  that  the  business  of  a  gas  fitter  is  neither  that  of  t 
gas  meter  manufacturer  nor  of  a  gas  engineer,  but  a  business  perfectly  distinct  in  its 
nature.     Upon  this  there  is  a  great  deal  of  contradictory  evidence,  and  I  think  the 

{>roper  thing  to  be  done,  and  which  will  try  the  whole  matter,  is  to  give  the  Plaintiff 
iberty  to  bring  such  action  against  the  Defendant^  upon  the  bond,  as  he  may  be 
advised,  and,  in  other  respects,  to  make  a  decree  similar  to  what  I  have  stated,  sod 
on  that,  the  equity  will  be  reserved  in  the  usual  terms. 

[232]    Terrt  v.  Tbrrt.    Nm>.  10,  11,  1863. 

[a  C.  9  L.  T.  469 ;  12  W.  R  66.] 

Bequest  of  "  the  use  of  the  book  debt  or  capital "  employed  in  the  testator's  trade  at 
his  death.    Held,  upon  the  context,  to  pass  the  absolute  interest  therein. 

The  testator,  a  buteher,  gave  and  bequeathed  to  his  wife  and  to  his  son  Thomu 
Terry,  all  the  stock-in-trade,  horses,  carts,  carriages,  harness,  tools,  implements  and 
other  articles  used  in  his  trade  or  in  husbandry,  which  should  belong  to  him  at  the 
time  of  his  death,  to  be  used  by  them  in  the  said  trade  or  business,  which  he  thereby 
willed  and  directed  to  be  carried  on  by  them,  after  his  death,  upon  and  for  their 
joint  use,  account  and  benefit,  in  equal  shares  as  partners  in  trade,  so  long  as  his  said 
wife  should  live  or  continue  his  widow ;  and  for  that  purpose  they  wer«  to  have  die 
use  of  the  hock  debit  or  capital  which  he,  at  his  death,  might  have  employed  thereiD. 
And  upon  the  death  or  marriage  of  his  said  wife,  which  of  those  evente  should  fint 
happen,  then  he  gave  and  bequeathed  the  said  house,  shop,  outbuildings  and  premisee 

ffor  the  remainder  of  the  term  then  unexpired  therein),  and  also  a31  the  said  household 
urniture,  plate,  linen,  china,  glass,  books,  pictures  and  other  property  whatsoever 
therein,  and  also  all  the  horses,  carts,  carriages,  harness,  tools,  implemente  and  other 
articles  used  in  the  said  trade  or  business  or  in  husbandry,  unto  his  son  Thomas,  for 
his  own  sole  use  and  benefit. 

The  testator  died  in  1840,  leaving  his  wife  and  nine  children  surviving. 

The  testator's  widow  and  his  son  Thomas  carried  on  the  business  until  June  1861, 
when  they  dissolved  partnership;  but  the  son  continued  to  carry  on  the  business 
alone. 

[233]  The  question  was,  whether  the  widow  and  the  son  Thomas  took  a  partial 
or  an  absolute  interest  in  the  "  book  debts  or  capital,"  the  value  of  which  was  uleged 
to  be  about  £1100. 

Mr.  Baggallay  and  Mr.  H.  F.  Shebbeare,  for  the  Plaintiff  argued  that  the  widow 
and  son  were  only  entitled  to  the  use  of  "  the  capital  or  book  debts  "  so  long  as  they 
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ourried  od  the  tntde  in  partnership  together,  for  which  "  purpose  "  they  were  to  have 
^e  "  use  "  of  them.  That  when  their  partnership  ceased,  or,  at  all  events,  after  the 
death  of  the  widow,  they  were  accountaole  for  the  amount,  as  for  a  temporary  loan  to 
them  out  of  the  testator's  estate  for  the  purpose  of  the  business. 

Mr.  Selwyn  and  Mr.  Prendereiast,  for  the  Defendants.  The  context  shews  that 
Ae  gift  is  absolute ;  but  if  not,  then  it  is  a  right  to  trade  with  the  "  book  debts  or 
eaptal,"  which  amounts  to  a  direction  that  they  shall  be  subject  to  all  the  con- 
tingencies  of  trade.  The  Defendants,  therefore,  are  not  accountable  for  any  losses 
which  may  have  occurred  since  the  testator's  death. 

Noe.  11.  Thi  Mastbb  of  the  Bolls  [Sir  John  Romilly].  I  have  looked  over 
die  will,  and  I  am  satisfied  that  the  testator  meant  to  give  to  his  widow  and  son  an 
sbflolate  interest  in  "  the  book  debts  or  capital "  to  enable  them  to  carry  on  the 
bosiness,  and  without  which  they  would  not  have  been  able  to  do  so. 

[234]    MACLEOD  V.  Buchanan.    Noe.  U,  1863. 

[S.  C.  affirmed  on  appeal,  4  De  G.  J.  &  S.  266 ;  46  E.  R  921 ;  33  L.  J.  Ch.  306 ; 
10  L.  T.  9;  3  N.  R.  623 ;  10  Jur.  (N.  S.)  223 ;  12  W.  R.  514.] 

The  operation  of  a  stop-order,  whether  general  or  particular,  is  confined  to  the  amount 
on  which  the  order  is  founded. 

A.  puTchased  of  X.  one-seventh  of  a  fund  in  Court,  and  obtained  a  general  stoporder 
on  the  whole  fund.  A.  afterwards  purchased  another  one-seventh  of  x.,  but 
obtained  no  further  stop-order.  Y.  subsequently  mortgaged  to  B.,  for  a  pre-existing 
debt,  the  one-seventh  which  he  had  already  sold  and  assigned,  and  two  years 
afterwards  B.  obtained  a  stop-order  on  Y.'s  share.  Held,  that  B.  had  priority  over 
A.  in  respect  of  Y.'s  share. 

In  1845  a  sum  of  £3402  consols  was  standing  in  Court  in  this  cause  to  "the 
aeoount  of  Jane  Macleod  and  her  children." 

This  sum  had  been  bequeathed  to  Jane  Macleod  for  life,  with  remainder  to  her 
diildren. 

In  1845  the  Gkneral  Beversionary  and  Investment  Company  bought  the  one- 
asrentb  reversionary  share  in  the  fund  of  Mary  Ann  Macleod  (one  of  the  children), 
ud  also  the  one-seventh  reversionary  share  of  George  (another  of  the  children),  and 
these  shares  were  assigned  to  the  trustees  of  the  company  by  a  deed  dated  the  15  th 
of  August  1845. 

The  company  presented  a  petition  for  a  stop-order,  which  set  forth  the  assignment 
of  Ae  15th  of  August  1845,  and  they  obtained  a  stop-order  on  the  whole  fund,  and 
Bot  one  limited  to  the  shares  assigned. 

In  1846  the  company  bought  the  oue-seventh  reversionary  share  of  Henry  E. 
Macleod  (another  child)  for  j£I99,  and  it  was  assigned  to  their  trustees  by  a  deed  of 
the  23d  of  April  1847.  Having  already  a  stop-order  on  the  whole  fund,  they 
obtained  no  further  stop-order  on  Henry's  share. 

In  1860  Henry  B.  Macleod,  being  indebted  to  Messrs.  Bousselle  &  Steir  of  Paris, 
uaigned  to  them  his  one-seventh  reversionary  share  to  secure  the  debt ;  (2353  b"^> 
It  that  time,  they  obtained  no  stop-order,  and,  as  far  as  appeared,  made  no  inquiry. 

Jane  Macleod  died  on  the  25th  of  June  1862,  and  on  the  11th  of  July  1862 
Boonelle  &  Steir  obtained,  by  consent,  in  Chambers  a  stop-order  on  the  one-seventh 
dure  of  Henry  R.  Macleod,  their  solicitor  having  shortly  prenous  examined  the 
original  petition  on  which  the  stop-order  of  the  company  had  been  obtained. 

Petitions  having  been  presented  to  obtain  payment  out  of  Court  of  the  fund,  a 
question  arose  whether  the  assignment  to  the  company  of  Henry  B.  Maoleod's  share 
in  1847  had  priority  over  that  of  Messrs.  Bousselle  &  Steir  of  1860. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  company.  The  object  of  a  stop-order  is 
nerely  to  prevent  the  assignor  obtaining  payment  of  a  fund  which  he  has  assigned 
to  another.  Where  a  stop  had  been  placed  on  the  whole  fund,  no  additional  security 
eoald  be  obtained  by  any  further  stop  on  it,  or  on  any  portaon  of  it,  and  the  general 
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stop  gave  notice  of  every  iaterest  poaaessed  by  the  company  on  the  fund,  and  impoaed 
on  the  Bubaequent  incumbrancers  the  necessity  of  inquiry  as  to  the  extent  of  their 
interest. 

Greening  v.  Beekford  (5  Sim.  195),  which  was  the  first  decision  on  the  subject,  was 
founded  on  the  then  recent  cases  of  Dearie  v.  Hail  (3  Buss.  1)  and  Loveridge  v.  Cooper 
(3  Buss.  30),  and  the  second  incumbrancer,  before  advancing  his  money,  had  inquired 
whether  there  was  any  stop-order,  and  had  advanced  his  money  on  the  faith  of  there 
being  [236]  none  and  no  prior  charge  on  the  fund.  But  here  Messrs.  BouaseUe  & 
Stair  made  no  such  inquiry,  and  were  not  misled.  They  were  not  purchasen  for 
valuable  consideration,  and  they  made  no  advance  on  the  security  of  the  fund ;  they 
merely  obtained  an  assignment  for  a  pre-existing  bad  debt,  and,  therefore,  merely 
took  the  interest  of  their  assignor. 

Mr.  Bageallay  and  Mr.  O.  Simpson  were  not  called  on. 

Mr.  Hobhouse  and  Mr.  Whitehead,  for  other  parties. 

Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  This  point  has  come  before 
me  before,  probably  in  Chambers.  I  entertain  a  strong  opinion  that  a  stop-order,  in 
general  terms,  upon  the  whole  fund  in  Court  does  not  give  priority  to  any  charges, 
except  those  existing  at  the  date  of  the  stop-order,  and  that  it  cannot  go  beyond 
that.  The  effect  of  an  opposite  conclusion  would  be  to  work  great  injustice  or  to 
produce  great  insecurity.  Upon  an  application  for  the  stop-order  you  are  obliged 
to  state  your  charge,  and  that  is  the  foundation  of  the  order :  if,  by  obtaining  a  stop- 
order  in  respect  of  XlOO,  you  could  found  on  it  any  future  additional  charge,  the 
greatest  frauds  might  be  practised,  and  no  one  could  safely  lend  money  on  a  fund  in 
Court  affected  by  a  stop-order  to  any  amount,  however  small.  A  stop-order  is  like 
notice  to  the  trustees  of  a  fund  ;  there,  when  a  person  is  about  to  make  an  advance 
on  the  security  of  a  trust  fund,  he  applies  to  the  trustee,  and  not  to  the  prior  incum- 
brancer, and  he  ascertains  from  the  trustee  the  extent  of  the  prior  incumbrance.  So 
a  person  who  wishes  to  advance  money  on  the  security  of  a  fund  in  Court  inquires 
for  the  stop-orders  [2371  on  it,  and  the  documents  on  which  they  have  been  obtained, 
and  does  not  apply  to  tne  persons  who  have  obtained  them.  If  he  finds  that  the 
charge  affects  only  a  particular  portion  of  the  fund,  he  is  enabled  safely  to  adv&ooe 
his  money  on  the  rest.  Suppose  that  in  this  case  an  advance  of  £100  had  been 
made  on  the  share  of  Henry,  to  secure  which  a  general  stop-order  had  been  obtained, 
and  that  afterwards  a  second  incumbrancer  had  made  an  advance  on  that  share  and 
obtained  a  second  stop-order,  and  that  subsequently  to  such  second  advance  the 
first  incumbrancer  had  made  a  further  advance  of  £100  on  Henry's  share,  then, 
according  to  the  argument,  the  first  incumbrancer,  by  virtue  of  his  general  stop- 
order,  would  obtain  priority  for  his  second  advance  of  £100,  and  oust  the  second 
incumbrancer,  who  advanced  his  money  when  only  £100  was  charged  on  Henry's 
share.     That  cannot  be  so. 

I  am  satisfied  that  the  only  proper  effect  of  a  stop-order,  whether  general  or 
particular,  is  confined  to  the  amount  on  which  the  order  is  founded,  and  does  not 
extend  further.  The  company,  therefore,  take  Henry's  share  subject  to  the  charge  of 
Messrs.  Bousselle  &  Steir. 

Note.— Affirmed  by  the  Lords  Justices,  27th  Feb.  1864.     [4  De  G.  J.  &  S.  265.] 

[238]    Leak  v.  Macoowall  (No.  2).    Dee.  5, 1863. 

[S.  C.  3  N.  B.  185.    See  Stockdale  v.  NieKoUon,  1867,  L.  B.  4  Eq.  367.] 

A  testator,  in  1841,  bequeathed  200  guineas  to  such  of  the  representatives  as  might 
be  alive  at  his  death  of  Messrs.  P.  &  H.,  then  both  dead,  with  whom,  in  1793,  he 
had  had  some  business,  by  which  they  were  losers  to  the  amount  of  about  200 
guineas.  Held,  that  the  legal  personal  representatives  of  P.  &  H.,  and  not  the 
partners  in  the  firm  at  the  death  of  the  testator,  were  entitled ;  and,  secondly,  that 
such  representatives  took  in  equal  moieties,  and  not  in  the  proportion  of  their 
shares  in  the  partnership. 
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The  testator,  John  Merrite,  by  his  will  dated  in  1841,  bequeathed  as  follows : — 

"Next,  DDT  ezeeutors  are  respectfully  requested  to  attend  to  the  following 
bequest :  At  the  beginning  of  the  year  1793,  when  I  had  some  business  with  Messrs. 
Pease  &  Harrison,  bankers,  of  Hull,  a  transaction  took  place,  by  which  those  gentle- 
mea  were  losers  to  the  amount  of  about  two  hundred  guineas.  It  is  my  will  and 
reqaest  that  my  executors  should,  as  soon  as  conveniently  may  be  after  my  decease, 
pay  unto  such  of  the  rq^reaentatives  of  the  said  Messrs.  Pease  &  Harrison,  now  both 
dead,  as  may  then  be  alive,  the  said  sum  of  two  hundred  guineas,  with  interest  on 
the  same  at  the  rate  of  four  per  cent,  from  the  1st  of  January  1793  to  the  time 
when  the  money  is  paid." 

The  testator  died  in  1845. 

It  appeared  that,  in  1793,  Joseph  Pease  and  Thomas  Harrison  composed  the  firm 
of  Pease  &  Harrison,  and  that  Joseph  Pease  was  entitled  to  two-thirds  of  the  capital 
and  property,  and  Harrison  to  one-third.  In  August  1793  Harrison  retired,  and 
assigned  his  one-third  share  to  Robert  Pease.  The  business  was  afterwards  carried 
00  by  Joseph  Pease,  Robert  Pease  and  Henry  Bedford.  In  1795  Robert  Pease  and 
Henry  Bedford  retired,  and  the  business  was  then  carried  on  by  Joseph  Pease,  who 
died  about  1803,  having  bequeathed  his  business  and  the  residue  of  his  estate  to 
[239]  the  Petitioner,  Joseph  Robinson  Pease  the  younger,  who  carried  on  the 
business. 

The  Respondents  were  the  executors  of  Harrison,  who  died  in  1804. 

The  legacy  had  been  paid  into  Court,  and  now  amounted  to  £711,  17s.,  and  a 
petition  was  presented  praying  payment  of  that  sum  to  Joseph  Robinson  Pease. 
The  Respondents,  the  executors  of  Thomas  Harrison,  claimed  one-half  of  the  fund. 

Mr.  Bevir,  for  the  Petitioner,  contended  that  the  testator's  intention  was  to  repay 
the  losses  or  debt  due  to  the  firm.  That  such  of  the  representatives  of  the  firm  as 
might  be  alive  at  the  testator's  death  were  entitled  to  the  fund ;  and  that  the 
Petitioner  alone,  as  representing  the  firm,  and  as  entitled  to  the  whole  assets  and 
credits  at  the  testator's  death,  was  alone  entitled  to  the  benefit  of  the  bequest. 
Secondly,  that  if  the  legacy  was  divisible  between  the  representatives  of  Joseph  Pease 
and  Thomas  Harrison,  then  that  they  took  in  proportion  to  their  losses  by  the 
testator,  and  that  the  Petitioner,  therefore,  was  entitled  to  two-thirds,  and  not  to 
one-half  of  the  fund. 

Mr.  Selwyn  and  Mr.  Jenkinson,  for  the  executors  of  Harrison,  were  not  called  on. 

Thx  Mastes  of  thb  Rolls  [Sir  John  RomiUy].  Although  there  may  be  some 
question  as  to  the  precise  meaning  of  the  word  "  representatives,"  still  I  have  no 
doabt  as  to  the  construction  of  it  which  has  been  contended  by  Mr.  Bevir. 

The  testator  never  intended  to  make  a  gift  to  the  firm  as  to  a  corporation,  that  is, 
to  the  persons  who  [240]  might  compose  the  firm  at  his  death,  merely  because  fifty 
years  previously  he  nad  been  engaged  in  a  transaction  with  the  firm,  by  which  the 
then  partners  had  suffered  a  loss.  If  such  had  been  his  intention,  he  ought  to  have 
expressed  it.  Out  of  gratitude  to  two  persons  named  Pease  and  Harrison,  who  had 
been  kind  to  him,  he  wished,  as  he  could  not  give  the  200  guineas  to  them,  they 
beine,  as  he  says,  then  both  dead,  to  give  it  to  the  representatives  of  those  two 
gentlemen,  and  not  to  any  members  of  the  firm  who  might  be  carrying  on  the 
bosiness  at  his  death. 

Indeed,  it  would  be  a  strange  notion  to  return  the  obligation  of  a  person  formerly 
the  member  of  a  firm,  by  giving  a  bequest  to  the  persons  who  happened  to  be  carry- 
ing on  the  business,  thou^  under  the  same  style  and  title  and  in  the  same  house,  in 
1845 :  though  if  the  testator  had  expressed  his  intention  to  give  a  legacy  to  the  firm 
treating  it  as  a  corporation,  the  Court  would  carry  it  into  execution. 

But  he  has  not  done  so.  He  has  not  referred  to  the  firm,  but  has  given  the 
legacy  to  the  representatives  of  Joseph  R.  Pease  and  Thomas  Harrison,  quite  irre- 
spective of  the  circumstance  whether  the  firm  were  or  were  not  then  in  existence. 

As  to  the  second  point,  the  gift  is  unto  such  of  the  representatives  of  Messrs. 
Pease  &  Harrison  as  may  then  be  alive,  that  is,  at  the  testator's  decease.  This 
does  not  mean  one-third  to  one  and  two-thirds  to  the  other ;  I  should  be  making  a 
new  will  for  the  testator  if  I  so  held.  I  am  of  opinion  that  the  representatives  ta^e 
in  equal  moieties. 
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Mr.  Selwyn  next  observed  that  the  word  "  represeDtativ'es "  in  the  will  meant 
the  executors,  who  took  the  [241]  legacy  as  part  of  the  testator's  estate.  He  cited 
Be  Henderson  (28  Beav.  656) ;  King  v.  Cleveland  (26  Beav.  26). 

The  Master  of  ths  Bolls  referred  to  Long  v.  WaMnion  (17  Beav.  471),  and 
concurred. 

[241]    WiLLiAus  V.  Allen.    Nov.  19,  1863. 

A  sum  of  £390,  being  the  whole  property  to  which  a  lunatic  (not  so  found  by 
inquisition),  aged  fifty,  was  entitled,  ordered  by  the  Master  of  the  Bolls  to  be  paid 
to  her  mother,  who  had  previously  maintained  her,  on  her  undertaking  to  maintain 
her  for  the  future. 

A  sum  of  £390,  5s.  Id.  cash  was  standing  to  the  credit  of  "the  account  of 
Margaret  Williams."  In  1853  she  had  become  of  unsound  mind,  and  she  still 
continued  so,  but  had  not  been  so  found  by  inquisition.  She  had  been  maintained 
by  her  mother,  who,  in  1854,  placed  her  in  a  private  asvlum.  Her  mother  had 
expended  more  than  £800  in  her  maintenance,  &c.,  including  her  expenses  at  the 
asylum,  which  amounted  to  £378. 

Caroline  Williams  was  now  fifty  years  of  age,  and  she  had  no  other  property 
besides  the  fund  in  Court  available  for  her  support. 

This  was  a  petition  presented  by  Margaret  Williams  by  her  mother  as  her  next 
friend,  praying  that  the  £390,  5s.  Id.  might  be  paid  to  her  mother  "  on  her  under- 
taking to  maintain  her  for  the  future." 

Mr.  Whitehorne,  in  support  of  the  petition,  cited  In  re  Law  (30  L.  J.  (Ghana) 
512) ;  and  see  Be  Macfarlane  (2  John.  &  H.  673). 

[24^]  The  Master  of  the  Rolls  [Sir  John  Bomilly]  made  the  order,  expressing 
however,  a  doubt  with  respect  to  the  extent  of  the  undertaking,  as  in  all  probability 
the  mother  would  predecease  the  daughter,  and  the  undertaking  would  then  cease. 


[242]    PowNALL  V.  Graham.    Nov.  11, 12,  1863. 

Construction  of  a  trust  for  division  amongst  the  children  of  brothers  so  long  as  the 
law  would  allow. 

A  testator  gave  his  real  and  personal  estate  to  his  seven  brothers  and  to  the  survivor 
for  life,  and  after  the  death  of  the  survivor,  in  trust  to  apply  the  income  yearly  to 
such  of  their  children  as  should  appear  to  them  to  stand  in  need  of  the  same,  and 
after  the  law  admitted  of  no  such  further  division,  then  to  convey  to  the  eldest 
son  of  his  brother  B.  then  living.  Held,  that  the  trust  for  division  ceased  twenty- 
one  years  after  the  decease  of  the  surviving  brother. 

The  testator  John  Pownall  died  in  1791.  He  left  seven  brothers  surviving  him, 
viz.,  Hugh,  Samuel,  Joseph,  James,  William,  Thomas  and  Benjamin. 

By  his  will,  dated  in  1791,  the  testator  gave  his  real  and  personal  estate  to  trustees, 
upon  trust  to  permit  his  brothers  Hugh,  Samuel  and  Joseph  to  receive,  during  their 
lives,  the  income  in  certain  shares ;  and  after  their  decease,  he  gave  their  shares  unto 
his  brothers  James  and  Benjamin  equally  during  their  lives,  and  after  their  decease 
he  gave  their  shares  to  his  brothers  William  and  Thomas  equally  during  their  Uvea ; 
and  he  gave  the  shares  to  the  survivors  of  his  brothers. 

And  after  the  decease  of  all  his  brothers  therein  mentioned,  he  directed  as 
follows : — "  5thly.  I  do  desire  and  request  that  my  trustees  P.  and  A,  their  executors, 
administrators  and  assigns,  to  apply  the  whole  net  annual  income  to  and  for  the  use 
and  benefit  of  such  of  my  brothers  children  as  shall  appear  to  them  to  stand  most  in 
need  of  the  same,  and  that  regularly,  from  year  to  year,  as  the  law  in  such  eases  admUs." 

"6tbly.  That  my  said  trustees,  their  executors,  administrators  and  assigns,  as 
lastly,  assign  over  (after  the  law,  as  mentioned  aforesaid,  admits  of  no  further  division  [2431 
among  such  of  my  brothers'  children  as  shall  appear  to  my  trustees,  &c.,  to  stand 
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most  in  need  of  help  or  assistanoe  u  aforesaid)  and  give  full  possession  of  all  mv 
"  freehold  and  personal  property  unto  the  eldest  son  of  my  brother  Benjamin  Pownall 
that  may  be  then  living ;  and  in  case  all  my  brother  Benjamin's  children  shall  be 
defanct,  then  to  prefer,  in  the  exact  same  manner,  the  eldest  son  of  my  brother  James 
Pownall ;  in  case  he  has  no  children  then  living,  then  the  eldest  son  of  my  brother 
Hngh  Pownall  is  to  succeed  as  above,  and  so  on  in  the  same  manner.  In  case  of  want 
of  issue,  as  aforesaid,  my  brothers  Samuel,  Joseph,  Thomas  or  William's  children,  i.e., 
the  eldest  son  of  Samuel  first,  Joseph  second,  Thomas  third  and  William's  second  son 
fourthly,  are  to  succeed  to  all  my  property  as  aforesaid,"  &c.  "  And  in  default  of  all 
such  issue,  my  next  of  kindred,  whether  male  or  female,  to  claim  of  course  as 
aforesaid,  with  respect  to  or  as  my  brothers'  children." 

The  testator  gave  all  the  residue  of  his  estates  and  effects,  real  and  personal,  unto 
his  brothers  equally. 

The  testator's  youngest  brother  Benjamin  was  stated  to  be  the  last  survivor  of  the 
testator's  brothers,  and  he  died  in  1840. 

The  Plaintiffs  were  the  only  children  of  James,  and  the  Defendants  (other  than 
the  trustees)  were  the  children  of  Benjamin,  and  the  Plaintiffs  and  Defendants  were 
believed  to  be  the  only  surviving  children  of  the  testator's  brothers.  They  were  all 
bom  in  the  lifetime  of  the  testator. 

The  Defendant  Qeorge  Hall  Pownall  was  the  eldest  son  of  the  testator's  brother 
Benjamin,  who  was  living  on  the  5th  of  July  1861,  being  twenty-one  years  after  (2441 
the  death  of  the  testators  last  surviving  brother,  and,  in  that  character,  he  claimed 
to  be  absolutely  entitled  to  the  trust  estates. 

This  was  a  special  case,  and  the  questions  for  the  opinion  of  the  Court  were  these : 
— Ist.  Whether  the  Defendant  George  Hall  Pownall  was  or  not  now  entitled 
absolutely  to  the  trust  estates,  and  to  have  a  conveyance  and  assignment  thereof. 
3d.  Upon  the  true  construction  of  the  will,  at  what  period  was  the  trust  for 
distribution  of  the  income  of  the  real  and  personal  estate  of  the  testator  determined. 
3d.  Whether  the  power  of  distributing  the  income  of  the  trust  estate  still  subsisted, 
and  if  so,  in  whom  was  it  now  vested,  and  who  were  the  objects  thereof. 

The  Plaintiffs  contended  that,  upon  the  true  construction  of  the  will,  the  trust 
therein  contained  for  distribution  of  the  income  of  the  real  and  personal  estate  would 
not  expire  until  the  end  of  a  period  of  twenty-one  years  from  the  death  of  the 
testator's  last  nephew  or  niece,  being  a  child  of  one  of  his  brothers  who  was  living  at 
the  testator's  death,  and  that,  therefore,  the  Defendant  Grcorge  Hall  Pownall  was  not 
now  entitled  absolutely  to  the  trust  estates,  and  that  neither  he  nor  any  other  person 
was  yet  entitled  to  any  conveyance  and  assignment. 

Mr.  Baggallav  and  Mr.  Swan,  for  the  Plaintiffs.  The  discretionary  trust  is  to  go  on 
ao  long  as  the  law  admits  a  division,  that  is,  during  a  life  and  lives  in  being  and 
twenty-one  years  afterwards:  therefore  the  gift  over  takes  effect  twenty-one  years 
after  the  death  of  the  survivor  of  the  testators  nephews  and  nieces  living  at  his  death. 
^46]  [Thb  Master  of  the  Rolls.  The  difficulty  is,  that  the  law  would  permit 
the  division  to  last  for  twenty-one  years  after  the  decease  of  every  person  living  at 
the  testator's  death.     It  might  be  the  survivor  of  a  school.] 

Mr.  A.  E.  Miller,  for  the  trustees,  argued  that  "  children  "  must  be  read  "  issue." 
He  stated  that  the  present  trustees  were  the  representatives  of  trustees  appointed  by 
the  Court  in  1825  in  a  suit,  and  that  it  might  be  a  question  whether  they  could 
exercise  the  discretion. 

The  Solicitok-Genkkal  (Sir  R.  Palmer)  and  Mr.  Hobhouse,  for  the  other 
Defendants.  There  is  nothing  executory  in  this  gift,  and  the  Court,  in  order  to 
ascertain  the  period  which  the  law  allows  the  division  to  take  place,  must  discover, 
from  the  words  of  the  will  and  not  by  speculating  on  the  testator's  intention,  what 
are  the  lives  during  which  the  property  is  to  be  tied  up.     You  find  that  the  testator 

Sives  a  series  of  life-estates  to  his  brothers,  and  they,  therefore,  must  be  the  lives 
aring  which  and  for  twenty-one  years  after  which  the  division  is  to  take  place.  They 
referred  to  Cadeli  v.  Palmer  (1  Clark  &  Fin.  372),  and  to  the  clasa  of  cases  where 
personal  estate  is  limited  to  like  uses  as  the  real  estate,  with  a  direction  that  it  shall 
not  vest  until  twenty-one ;  Vaughan  v.  Burslem  (3  Bro.  C.  C.  101) ;  and  see  Gosling  v. 
Gosling  (32  Beav.  58,  and  1  De  G.  J.  &  Sm.  1). 

R.  VIII.— 12* 
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Mr.  Buigallay,  in  reply. 

Thx  Au^ter  of  thx  Rolls  [Sir  John  Bomillyl.  I  do  not  think  that  I  can  hold 
"children"  to  mean  "issue,"  and  I  have  not  much  doubt  as  to  the  trustees'  right  to 
exercise  the  discretion. 

[246]  Nw.  12.  The  Mastkb  of  the  Rolls.  The  question  in  this  special  case  is 
the  period  of  time  durinjg  which  the  trust  in  favour  of  ^e  children  of  the  testator's 
brothers  is  to  endure.  The  first  matter  I  have  to  consider  is,  what  is  the  scheme  of 
this  wiU.  There  is  an  estate  to  the  brothers  for  life,  and  after  the  death  of  tiie 
survivor,  to  their  children.  If  it  stopped  here,  the  case  would  be  very  simple,  and 
the  elass  would  be  ascertained  at  the  death  of  the  surviving  brother.  But  after  this 
the  net  income  is  to  be  divided  amongst  such  of  the  brothers'  children  as  should 
stand  most  in  need.  This  class  must  obviously  be  ascertained  at  the  death  of  the 
surviving  brother,  at  which  period  all  the  objects  of  this  trust  must  necessarily  be 
alive.  This  trust  is  to  last  so  long  as  the  law  admits,  which  simply  is  during  twenty- 
one  years  after  any  life  in  being  at  the  death  of  the  testator.  It  is  obvious  that  if  this 
were' a  gift  of  the  fund  to  the  orothers  for  life  and  afterwards  to  their  children,  then 
that  the  period  of  division  would  be  the  death  of  the  brothers,  and  from  that  period  the 
time  would  run.  The  law  would  admit  this  trust  for  division  amongst  the  children  to 
go  on  as  long  as  any  person  living  at  the  moment  of  the  testator's  cteath  was  in  exist- 
ence, and  during  twenty-one  years  after  the  life  of  the  longest  liver  of  any  person  then 
in  existence.  But  it  would  be  impossible  to  ascertain  when  that  period  would  cease, 
and,  if  it  were,  all  the  children  of  his  brother  would  probably  be  then  dead,  and  the 
gift  over  would  fail  of  taking  effect.  I  am  of  opinion,  therefore,  that  it  is  impossible 
so  to  construe  it,  and  that  the  period  from  which  the  twenty-one  years  must  begin 
to  be  calculated  is  the  death  of  the  last  surviving  brother. 

In  no  other  way  can  effect  be  given  to  this  tarust,  for  the  testator  might  have 
directed  it  to  endure  as  long  as  [247]  any  of  the  children  in  a  charity  school  should 
live  and  twenty-one  years  after,  but  unless  he  so  expressed  it^  it  could  not  be  main- 
tained, as  it  would  be  impossible  for  the  trustees  to  ascertain  when  the  trust  ceased. 
The  general  scope  and  object  of  the  will  itself  gives  the  explanation.  No  one 
contends  that  the  trust  is  to  go  on  until  the  death  of  everybody  in  existence  at  the 
testator's  death,  and  both  parties  have  referred  to  the  will  as  being  the  guide  from 
which  the  period  from  which  the  twenty-one  years  is  to  begin  to  run  is  to  be  ascer- 
tained. 

I  concur  in  the  argument  derived  from  the  decisions  in  those  cases,  where  realty 
and  personalty  are  given  on  similar  trusts,  with  a  direction  that  the  personalty  shiJl 
not  vest  until  twenty-one,  and  where  the  Court  construes  one  part  of  the  will  by  the 
other. 

Here  I  see  a  series  of  life-estates  given  to  the  brothers  of  the  testator,  and  after 
the  death  of  the  survivor,  amongst  their  children.  I  am  of  opinion,  therefore,  that 
the  period  at  which  the  twenty-one  years  is  to  begin  to  run  is  the  death  of  the 
surviving  brother,  and  when  the  twenty-one  years  from  that  period  shall  have  expired, 
being  the  time  during  which  the  law  admits  of  the  continuance  of  this  trust  for 
division,  then  the  trust  for  the  eldest  son  of  the  brother  Benjamin  then  living  arises. 

Abstract  of  Order. 

1.  Declare  that  George  HallPownall  is  now  absolutely  entitled  to  the  trust  estate. 

2.  That  the  trust  for  distribution  of  the  real  estate  and  personal  estate  of  the  said 
testator  amongst  his  brothers'  children  determined  at  the  expiration  of  twenty-one 
years  from  the  death  of  Benjamin  Pownall,  the  last  surviving  brother  of  the  testator. 
—Reg.  Lib,  1862,  B.  fol.  2185. 

[248]    Re  Smith.    Dec  3,  1863. 

A  solicitor  who,  by  a  slip,  neglected  to  produce  his  certificate  to  the  registrar  within 
a  month,  as  required  by  the  23  &  24  Vict.  c.  127,  s.  21,  relieved  from  the  conse- 
quences, and  it  was  ordered  that  the  certificate  should  have  effect  from  the  time 
of  stamping  the  same. 
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A  gentlemaD,  who  had  heen  long  on  the  Bolls  as  a  solicitor,  took  out  his  certifi- 
cate in  April  1861,  but  by  a  slip  he  did  not  produce  it  to  the  registrar  until  August 
1861. 

Mr.  Lovell  moved,  under  the  23  &  24  Vict.  c.  127,  s.  21,  that  the  certificate  might 
nevertheleas  operate  as  from  April.  He  referred  to  the  6  &  7  Vict.  c.  73,  a.  21, 
which  enables  the  Court  to  make  an  order  directing  that  any  certificate  not  produced 
to  the  registrar  as  required  by  that  section  "  shall  nave  effect  upon  and  from  the  time 
of  stamping  the  same  or  any  subsequent  period."  He  stated  that  the  object  was  to 
enable  the  solicitor  to  recover  fees  earned  during  the  interval  between  April  and 
August. 

The  Master  of  the  Roli;s  [Sir  John  Bomilly].  When  there  has  been  a  mere 
slip  I  generally  relieve,  without  requiring  the  ordinary  notice  to  be  given  to  the  Law 
Institution.     You  may  take  the  order. 


[249]    Ck>ATES  V.  Ck>ATBS.    Dee.  16,  1863 ;  Jm.  14,  1864. 

[S.  C.  33  L.  J."  Ch.  448 ;  9  L.  T.  795 ;  10  Jnr.  (N.  S.)  632 ;  12  W.  R.  634. 
Approved,  Gee  v.  Mahood,  1874,  23  W.  R.  71.] 

A  legacy  may  be  set  off  against  s  debt  of  the  legatee  to  the  testators,  though  such 
debt  is  barred  by  the  Statute  of  Limitations. 

A.  was  indebted  to  B.  in  two  sums  of  £1000  each,  for  one  of  which  S.  was  surety. 
B.  afterwards  obtained  from  A.  a  life  policy  as  a  security  for  both  debts.  A. 
subsequently  became  bankrupt,  and  B.  proved  for  £1500  on  the  two  debts,  and  he 
received  a  dividend  of  £97  and  a  sum  of  £97,  lOs.,  upon  the  surrender  of  the 
policy.  Held,  first,  that  by  surrendering  the  policy  the  surety  was  not  released ; 
and,  secondly,  that  the  surety  was  on^  liable  for  half  the  debt  proved,  after 
deducting  half  the  dividends  and  half  the  produce  of  the  policy. 

In  1836  the  testator,  Benjamin  CJoates,  lent  John  Green  £1000  on  the  joint 
promissory  note  of  John  Green  and  William  Green,  payable  six  months  after  date, 
but  William  Green  joined  in  the  note  as  surety  only.  The  testator  afterwards,  in 
1838,   lent  John  Green  a  further  sum  of  £1000  on  his  several  promissory  notes. 

In  1839  John  Green  deposited  with  the  testator  a  policy  of  assurance  for  £2000 
upon  his  own  life  as  a  further  security  for  both  debts. 

In  1841  the  testator,  by  a  codicil  to  his  will,  bequeathed  to  William  Green  a 
legacy  of  £1000,  payable  out  of  his  residuary  estate  six  months  after  the  death  of 
the  testator's  widow. 

The  testator  died  in  1843.  In  1845  John  Green  became  bankrupt,  and  in  1846 
the  testator's  two  executrixes  surrendered  the  policy  to  the  Rook  Office  in  considera- 
tion of  £97,  10s.  William  Green  stated  "  that  he  was  no  party  to  the  surrender  of 
such  policy,  and  did  not  consent  thereto,  and  was  not  consulted  upon  the  subject 
previous  to  such  surrender."  The  executrixes  proved  against  the  estate  of  John 
Green  in  the  bankruptcy  for  £1500,  the  balance  due  on  the  two  notes,  and  they  after- 
wards received  a  dividend  of  £97  upon  their  proof. 

The  testator's  widow  (who  was  entitled  to  the  residue  for  life)  died  in  1859, 
having  by  her  will  released  Wil-[250]-liam  Green  from  the  payment  of  all  interest 
due  on  the  promissory  notes  at  the  time  of  her  decease. 

The  legacy  of  £1000  having  become  payable  upon  the  death  of  the  widow,  the 
surviving  executrix  insisted  that  she  had  a  right  to  set  off  the  legacy  against  the 
debt  for  which  William  had  become  surety,  although  such  debt  was  barred  by  the 
Statute  of  Limitations. 

Mr.  Soutfagate  and  Mr.  Robinson,  for  the  Plaintiff,  and  Mr.  J.  H.  Palmer  and 
Hr.  Bovill  in  the  same  interest.  First,  the  Statute  of  Limitations  does  not  bar  the 
r^ht  of  setoff,  or  destroy  the  debt,  it  only  bars  any  remedy  by  action  to  recover  it. 
The  right  of  retainer  under  such  circumstances  was  determined  in  Courtenay  v.  Williams 
(3  Hare,  539,  affirmed  15  L.  J.  (Chanc.)  204) ;  Boie  v.  GoM  (15  Beav.  189). 
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Secondly,  the  release  by  the  executrix  by  her  will  only  affected  her  beneficial 
life  interest. 

Thirdly,  although  a  surety  is  discharged  pro  Umto  by  the  negligent  loss  by  the 
creditor  of  some  of  the  securities  for  the  debt,  Oa-pel  t.  BxUler  (2  Sim.  &  Stu.  467) ; 
Stnmffe  v.  Fooks  (4  Giff.  408);  Mayhem  v.  Ciidcett  (2  Swanst.  185),  still  that  principle 
does  not  apply  to  a  security  subsequently  taken ;  Newton  v.  Charlton  (10  Hare,  646) ; 
Pledge  v.  Buss  (John.  663) ;  Pearl  v.  Deaem  (24  Beav.  186 ;  1  De  G.  &  J.  461) ;  there 
being  no  obligation  to  keep  them  up,  and  the  surety  being  only  entitled  to  such  of 
them  as  subsisted  at  the  time  he  paid  off  the  debt ;  C.  P.  Cooper's  Bep.  (p.  617) ; 
Pardon  v.  Pvrdcn  (1  Hudson  &  Brooke,  271).  Here  the  policy  of  assurance  was 
onerous,  and  there  was  no  obligation  on  the  part  of  the  principal  debtor  to  keep  it 
up,  the  creditor  was  clearly  not  bound  to  pay  the  pre-[251]-mium8,  and  the  policy 
would  have  become  forfeited.  By  the  sale,  the  executrixes  realised  a  sum  of 
£97,  10s.,  which  would  otherwise  have  been  lost.  The  policy  was  not  a  part  of 
the  original  arrangement,  and  William  Green  was  no  party  to  the  subsequent 
transaction. 

Mr.  Baggallay  and  Mr.  Peck,  for  other  parties. 

Mr.  Selwyn  and  Mr.  Turner,  for  William  Green,  argued  that  the  testator  intended 
a  benefit  to  the  legatee  to  the  full  extent  of  the  legacy.  That  the  surety  was  released 
by  the  loss  of  the  policy,  which  the  creditor  had  no  right  to  surrender  without  com- 
municating with  the  surety,  and  giving  him  the  opportunity  of  keeping  it  up ;  Strato» 
V.  Bastall  (2  Term  Rep.  366) ;  fFatson,  v.  Alcoek  (1  Smale  &  G.  319  ;  4  De  G.  M.  &  6. 
242) ;  Rees  v.  Berrington  (2  Ves.  jun.  540) ;  Samuell  v.  Hmarth  (3  Merr.  272).  That 
the  surety  was  entitled,  at  all  events,  to  the  benefit  of  the  proof  in  bankruptcy, 
and  of  the  produce  of  the  policy;  Pearl  v.  Deaeon  (24  Beav.  186;  1  De  Gex  & 
Jones,  461). 

Mr.  Robinson,  in  reply. 

Jan.  14, 1864.  The  Master  of  the  Rolls  [Sir  John  Romilly].  It  is  admitted  that 
all  proceedings  at  law  against  William  Green  on  the  note  are  barred  by  the  Statute  of 
Limitations,  out  the  executrix  claims  to  set  off  the  legacy  against  the  debt.  William 
Green,  however,  raises  three  objections  to  this.  He  says,  first,  that  the  debt,  as 
against  him,  is  barred  by  the  Statute  of  Limitations.  Secondly,  that  the  widow,  who 
was  one  of  the  executrixes,  has  released  him  from  the  debt ;  and,  thirdly,  that  the 
sale  or  surrender  of  the  policy  discharged  his  suretyship. 

[2621  I  think  all  these  points  must  be  decided  against  him.  As  to  the  first,  it 
was  settled  by  Cowrtenay  v.  fFUliams  (3  Hare,  589),  which  was  affirmed  on  appeal,  that 
a  legacy  may  be  set  off  against  a  debt,  though  barred  by  the  Statute  of  Limitations. 
As  to  the  second  objection,  it  was  merely  a  release  of  the  interest  on  the  debt  due  to 
her  personally,  and  it  only  bound  her  own  interest.  The  third  point  has  more  to 
support  it,  but  I  think  that  the  surrender  of  the  policy  cannot  be  treated  as  a  discharge 
of  the  surety.  John  Green  was  a  bankrupt,  and  it  was  not  probable  that  he  would 
keep  up  the  policy,  from  which  he  could  derive  no  benefit,  and  the  executrixes  were 
not  bound  to  do  so.  To  keep  it  up  would  have  been  a  mere  speculation  on  their  part, 
which  might  or  might  not  have  turned  out  beneficial,  and  if  it  had  turned  out  un- 
favourable, might  have  been  complained  of  by  the  surety.  They  realised  what  they 
could  by  surrendering  it  to  the  office,  and  whether  the  policy  was  surrendered  before 
or  after  the  proof  in  bankruptcy,  I  think  it  did  not  release  the  surety.  It  was  the 
duty  of  the  creditor  to  sell  and  to  realise  the  security ;  by  so  doing,  he  alone  could 
make  the  estate  of  the  principal  debtor  available  for  the  payment  of  a  dividend  on 
the  debt  for  which  the  surety  was  liable,  and  consequently  the  benefit  of  which 
dividend  is  obtained  by  the  surety  in  further  discharge  of  his  debt. 

Upon  the  authority  of  Pearl  v.  Deacon  (24  Beav.  192;  1  De  Gex  &  Jones,  1), 
which  was  affirmed,  I  must  also  hold  that  j£97,  10s.,  which  was  the  produce  of  a 
collateral  security  for  both  debts,  ought  to  be  set  off  rateably  against  the  amount  due 
on  the  two  notes,  on  one  of  which  William  Green  was  liable  as  surety. 

The  result  will  be,  that  one-half  of  the  £1500,  or  [253]  £750,  will  be  the  amount 
due  from  William  Green,  and  from  this  must  be  deducted  one-half  of  the  £97  received 
for  dividends,  and  one-half  of  the  £97,  lOs.  received  in  respect  of  the  produce  of  the 
policy.    This  will  leave  a  sum  of  £652,  15s.,  as  the  balance  of  the  debt  due  from 
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William  Green,  tx>  be  deducted  from  his  legacy  of  £1000,  and  will  leave  JS347,  68. 
due  to  him. 

Note.— Reg.  Lib.  1864,  A.  fol.  331. 

[263]    Jie  Thb  Caklislb  and  Siixoth  Railway  Company.    Dec.  19,  1863. 

Lands  were  taken  by  three  separate  companies  from  the  same  owner.  After  which 
one  of  the  companies  leased  its  line  for  999  years.  Held,  that  each  company  must 
bear  one-third  of  the  costs  of  the  reinvestment,  with  a  proportionate  part  of  the 
ad  valorem  stamp. 

Lands  were  taken  compulsorily  from  the  same  owner  by  three  railway  companies, 
the  Carlisle,  the  Lancaster,  and  the  North  British,  and  the  purchase-moneys  had  been 
paid  into  Court.  Afterwards,  the  Carlisle  Company  had,  under  the  powers' contained 
in  an  Act  of  1862,  leased  its  line  and  property  for  999  years  to  the  North  British 
Railway  Company. 

This  was  a  petition  to  have  the  moneys  reinvested,  and  the  question  was,  how  the 
costs  ought  to  be  borne. 

Mr.  Wickens,  in  support  of  the  petition,  argued  that  the  costs  ought  to  be  borne 
by  the  three  companies  in  thirds,  upon  the  authority  of  Ex  parte  The  Bishop  of  London 
<2DeGexF.  &  J.  14). 

Mr.  Salmon,  contrL  No  part  of  the  costs  ought  to  be  paid  by  the  Carlisle  and 
Silloth  Company,  for  after  the  granting  of  the  lease  that  company  became  defunct, 
[2641  except  for  the  purpose  of  receiving  and  distributing  the  rental. 

Mr.  Rooinson,  for  another  company. 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  This  was  an  obligation  which 
attached  to  the  Carlisle  Company  at  the  moment  they  took  the  land,  and  from  which 
they  have  never  been  relieved.  I  must  make  all  these  three  companies  pay  the  costs 
on  the  principle  laid  down  in  the  authority  cited,  that  is,  each  must  pay  one-third, 
with  a  proportionate  part  of  the  ad  valorem  stamp.  (See  In  re  Maryport,  &t.,  RaiXvoay 
Ad,  32  Beav.  397.) 

Note.— Reg.  Lib.  1863,  A.  fol.  2417. 

[264]    Ex  parte  Morshkad;  Bx  "The  Defence  Act,  1860."    Dec.  12,  16,  18,  1863. 

Upon  a  petition  to  obtain  out  of  Court  the  purchase-money  for  lands  taken  under 
"The  Defence  Act,  1860"  f23  &  24  Vict.  c.  112),  it  is  not  necessary  to  serve  the 
Secretary  of  State,  who  paid  it  in.  A  fund  paid  into  Court  for  the  purchase,  under 
"The  Defence  AcV'  of  lands  which  were  subject  to  contingent  charges  was  ordered 
to  be  paid  out  to  the  trustees,  they  having  powers  to  sell  the  lands  and  to  give 
discharges  for  the  purchase-money. 

Under  the  will  of  a  testatrix,  who  died  in  1846,  some  property  in  the  parish  of 
Chorley  was  charged  with  sums  of  X2000,  £6000,  £5000  and  £500,  and  with  life 
annuities  of  £100,  £50  and  some  other  contingent  charges. 

Other  estates  in  Egg  Buckland  and  Saint  Budeaux  were  thereby  charged  with  the 
deficiency  only,  and  they  stood  settled  on  John  Phillip  A  Morshead  for  life,  with 
remainder  to  his  eldest  son  John  George  A.  [255]  Morshead  (an  infant)  in  tail.  It 
was  stated  that  the  trustees  of  the  will  had  a  power  to  sell,  and  give  discharges  for 
the  purchase-money. 

In  1863  the  trustees  of  these  latter  estates  agreed  to  sell  a  portion  of  them  to  the 
Secretary  of  State  for  the  War  Department  for  £25,000,  under  "  The  Defence  Act," 
and  the  purchase-money  had  been  paid  into  Court 

The  Defence  Act,  1860  (23  &  24  Vict.  c.  112,  s.  21'),  provides  that  where  the 
compensation  for  lands  taken  for  the  public  service,  or  tne  defence  of  the  realm  is 
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paid  into  Coart,  "  there  shall  be  added  thereto  a  sum  of  £30,  as  an  equivalent  for  the 
expenses  consequent  upon  such  payment,  and  upon  such  compensation,  with  such 
additional  sum  (which  snail  be  deemed  part  of  such  compensation)  beine  so  paid,  the 
said  Secretary  of  State  shall  be  discharged  from  all  liabiUty  in  respect  thereof,"  &c 

By  the  20th  section,  the  compensations  are  to  be  applied  in  manner  directed  by 
the  Defence  Act,  1843,  as  amended,  which  empowers  the  Court  (5  &  6  Vict.  «.  94,  a. 
27)  to  make  such  orders  and  directions  for  paying  the  said  money  or  placing  it  oat, 
&c.,  or  otherwise  concerning  the  disposition  of  the  said  money  "as  the  Ck>urt  shall 
think  just  and  reasonable." 

A  petition  was  now  presented  by  the  three  trustees,  and  the  tenant  for  life,  tod 
first  tenant  in  tail  (an  infant),  praying  that  the  fund  might  be  paid  out  of  Court  to 
the  three  trustees. 

The  petition  was  served  on  no  one. 

[266]  Mr.  Selwyn  and  Mr.  Bowcliffe,  in  support  of  the  petition,  submitted,  fint, 
that  the  Secretary  of  State  need  not  be  served  ;  secondly,  that  it  was  not  neoessaiy 
to  retain  the  fund  in  Court,  the  trustees  being  willing  to  administer  it. 

The  Master  of  the  Rolls  thought  that  it  was  not  necessary  to  ser^^e  the 
Secretary  of  State,  whom  the  Act  "  discharged  from  all  liability ; "  but  he  doubt«d 
whether  the  fund  could  properly  be  paid  out  of  Court  in  the  present  state  of  the  title 
to  it.  He  directed  the  petition  to  stand  over  to  make  inquines  as  to  the  practice  in 
such  cases. 

Dec.  15.  Mr.  Selwyn  stated  that  such  orders  had  been  made  in  Chambers,  in  the 
cases  of  In  re  EUiolt  (23d  June  1863) ;  and  Re  ToUher  (3d  Feb.  1863).  He  said  that 
in  this  case  the  trustees  had  a  power  to  sell  and  give  receipts  for  the  purchase-money, 
and  that  if  the  fund  were  reinvested  in  land,  such  land  would  be  vested  in 
the  trustees.  That  the  money  must^  therefore,  be  considered  as  land,  and  that, 
whether  land  or  money,  it  would,  but  for  a  vis  major,  be  vested  in  the  trustees.  He 
observed  that  if  the  fund  were  administered  in  Court,  the  expenses  might  be  ten 
times  as  great  as  the  X30  allowed  by  the  Act. 

The  Master  of  the  Bolls.    I  will  consult  the  other  branches  of  the  Court. 

[267]  Mr.  Selwyn  now  mentioned  Re  Sadler's  Trust  (Vice-Chancellor  Wood,  27th 
June  1863). 

The  Master  of  the  Bolls  [Sir  John  Bomillyl.  I  find  the  question  has  not 
been  before  the  other  branches  of  the  Court,  but  in  this  case  I  think  I  may  order  the 
fund  to  be  paid  to  the  trustees. 

[267]    Re  Merton  College.    Dee.  16,  1863. 

Four  distinct  railway  companies  took  portions  of  the  lands  of  a  college,  and  paid  the 
purchase-money  into  Court.  A  portion  of  one  fund  had  already  been  reinvested, 
leaving  a  balance  in  Court,  and  a  petition  was  presented  for  reinvesting  the  three 
other  funds  and  a  part  only  of  such  balance.  Held,  that  the  costs  were  payable  by 
the  four  companies  equally. 

Lands  belonging  to  this  college  had  been  taken  by  four  separate  railway  com- 
panies under  their  compulsory  powers.  The  purchase-moneys  for  the  four  purchasers 
had  been  paid  into  Court,  and  consisted,  originally,  of  £505,  £260,  £557  and  £631 
consols. 

The  £631  had  been  paid  in  by  the  London,  Chatham  and  Dover  Railway  Company, 
and  part  of  it  had,  on  a  former  occasion,  been  laid  out  in  the  purchase  of  other  lands, 
whereby  the  £633  had  been  reduced  to  £206.  On  that  occasion  this  company  paid 
the  whole  costs. 

The  college  had  since  purchased  lands  for  £1350  for  the  purpose  of  reinvesting 
the  funds,  and  they  presented  a  petition  praying  that  the  £260,  £557,  £631,  and  so 
much  of  the  £206  as  would  be  sufficient  to  raise  the  £1350,  might  be  applied  in  payment 
of  that  sum,  and  that  the  four  railway  companies  might  l^  ordered  to  pay  tne  usual 
costs  according  to  the  Lands  Clauses  Consolidation  Act  (8  &  9  Yict.  c.  18,  s.  80). 

Mr.  Law,  in  support  of  the  petition,  asked  that  the  [268]  costs  might  be  paid  by 
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the  four  oompuiies  in  equal  shares  in  conformity  with  the  decisions  of  the  Lords 
Justices;  Be  The  Bishop  of  London  (2  De  G.  F.  &  J.  14),  followed  in  this  Court,  In  re 
The  Man/port  Baihoay  Ad  (32  Beav.  397). 

Mr.  Kekewioh,  for  the  London,  Chatham  and  Dover  Company,  argued  that  the 
rule  as  to  equality  was  not  applicable  to  oases  where  its  application  would  produce 

rit  hardship,  and  that  it  had  been  so  laid  down  in  Be  The  Bishop  of  London  (2  De 
F.  &  J.  \i),  and  In  n  Byron's  Estate  (9  Jurist,  838).  That  this  case  was  an 
exception  to  the  rule,  for  this  company  had  already  paid  the  costs  of  a  former  invest- 
ment, and  ought  not  to  be  made  liable,  equally  with  the  other  companies,  for  the 
costs  of  the  present  investment,  and  also  solely  liable  on  any  future  application  in 
respect  of  the  balance  left  in  Court.  That  it  would  be  more  just  to  exhaust  the  fund 
paid  in  by  this  company,  and  take  the  residue  out  of  the  other  funds. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  do  not  see  how  I  can  compel 
the  college  to  resort  to  any  particular  fund. 

I  must  make  the  common  order. 

Note. — AfSrmed  by  the  Lords  Justices,  20th  February  1864. 

[269]    Roberts  v.  Edwards.    Nob.  9,  1863. 
[S.  C.  9  L.  T,  360;  9  Jur.  (N.  S.)  1219 ;  12  W.  E.  33.] 

A  testator  bequeathed  his  residue  to  his  widow  for  life,  and,  after  her  decease,  to  be 
divided  between  his  two  brothers  "  or  their  heirs,"  in  proportion  to  the  number 
each  might  have  then  living,  share  and  share  alike.  Both  brothers  died  before  the 
widow.  Held,  that  "heirs"  was  to  be  construed  "children,"  and  that  all  the 
children  living  at  the  widow's  death  took  in  equal  shares. 

Bequest  of  £2000  insured  on  my  life  with  the  H.  Company.  Held,  to  pass  a  bonus 
due  at  the  testator's  death. 

The  Rev.  William  Edwards,  by  his  will  dated  in  1817,  gave  a  life  interest  in  his 
property  to  his  widow,  and  his  will,  amongst  others,  contained  the  following  clauses, 
on  which  the  questions  arose : — 

"  I  give  and  bequeath  to  my  beloved  wife,  Sarah  Edwards,  the  £2000  insured  on 
my  life  with  the  Hope  Insurance  Company,  to  be  wholly  and  entirely  disposed  of  as 
she  may  deem  proper." 

"  And  lastly,  it  is  my  wish,  and  I  will,  that  all  my  property,  after  her  decease, 
except  such  part  as  is  disposed  of  otherwise  at  the  beginning  of  this  deed,  be  divided 
between  my  two  brothers,  namely,  Thomas  Edwards  and  Evan  Edwards,  or  their 
heirs,  in  proportion  to  the  number  of  children  each  may  have  then  living,  share  and 
share  alike.  Such  is  the  manner  in  which  I  wish  my  property  after  my  decease  and 
my  said  wife's  decease  to  be  disposed." 

The  testator  died  in  1827  having  no  real  estate. 

The  widow  died  in  1862. 

Two  questions  arose  on  this  will,  first,  as  to  the  construction  of  the  gift  to 
"Thomas  Edwards  and  Evan  Edwards,  or  their  heirs  in  proportion,  &c. ;"  and  secondly, 
as  to  whether  the  bequest  of  the  policies  to  the  widow  carried  the  bonus. 

As  to  the  first  point,  it  appeared  that  the  testator's  brother,  Evan  Edwards,  pre- 
deceased the  testator,  but  [260]  the  other  brother,  Thomas  Evans,  survived  him  and 
died  in  1830.  That  such  brothers  had  respectively,  at  the  time  of  the  testator's 
decease,  three  and  seven  children,  but  at  the  decease  of  the  testator's  widow  there 
were  only  two  children  of  Evan  Edwards  and  four  of  Thomas  Edwards  then 
living. 

As  to  the  second  point,  it  appeared  that  the  testator  had,  at  the  date  of  his  will, 
two  policies  on  his  life  with  the  Hope  Insurance  Company  for  £1000  each,  and  that 
he  had  afterwards  surrendered  one  of  them,  and  that  one  insurance  only  for  £1000, 
with  bonuses  of  £112,  10s.,  was  existing  at  his  death;  which  was  received  by  the 
executors. 
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Mr.  T.  A.  BobertB,  for  the  executors  of  the  widow,  daimed  die  bonus  on  the 
policy. 

Mr.  K  Q.  White,  for  the  heir  at  law  of  Evan  Edwards,  argued  that  the  word 
"  heirs  "  must  be  construed  strictly,  and  that  the  heir  at  law  was  entitled  to  a  moiety 
of  the  property  by  substitution.  He  cited  BuU  r.  Comharhaeh  (25  Beav.  540) ;  Dt 
Beauvoir  v.  De  Beauvoir  (15  Sim.  163,  and  3  H.  of  L.  Gas.  524);  and  referred  to 
GitHnffs  V.  M'Dermott  (2  Myl.  &  K.  69). 

Mr.  Selwyn  and  Mr.  Boys,  for  the  next  of  kin,  oontended,  first,  that  the  whole 
gift  was  void  for  uncertainty ;  fFaite  v.  Tempkr  (2  Sim.  524) ;  and  that  there  was 
consequently  an  intestacy ;  Store  v.  Evans  (2  Atk.  86).  Secondly,  that  there  was  a 
lapse  as  to  Evan  Edwards'  share,  who  predeceased  the  testator.  Mowuey  v.  Blamirt 
(4  B.US8.  384)  was  also  referred  to. 

[2611  Mr.  Hobhouse  and  Mr.  G.  N.  Colt^  for  the  children  of  Thootaa  Edwards, 
argued  that  by  the  bequest  of  the  "  £2000  insured  on  my  life,"  the  bonus  did  not 
pass.  They  cited  Norris  v.  Harrison  (2  Madd.  268);  and  see  the  note  to  QHUyy. 
Bwley  (22  Beav.  624),  and  Lock  v.  VenahUs  (27  Beav.  598). 

Thk  Master  of  the  Rolls  [Sir  John  Bomilly].  It  is  obvious  that  the  testator 
used  the  word  "  heirs  "  for  children,  a  thing  not  very  unusual  for  testators  to  do.  He 
gives  his  property,  on  the  death  of  his  widow,  to  his  brothers  (if  alive)  or,  if  dead,  to 
their  heirs,  to  be  divided  "  in  proportion  to  the  number  of  children  each  may  have 
then  living,  share  and  share  alike. '  That  is,  the  heirs  are  to  take  equal  shares,  and 
their  number  is  to  be  in  proportion  to  the  children  then  living.  It  is  obvious  that  he 
considered  the  expression  "  heirs  "  equivalent  to  "  children,"  and  that  they  were  con- 
vertible tonus.  The  property  is  divisible  into  sixths,  and  four  of  them  will  belong  to 
the  children  of  Thomas  Edwards,  and  the  remaining  two  shares  to  the  children  of 
Evan  Edwards. 

As  to  the  bonus,  the  testator  knew  that  if  he  effected  an  insurance  with  profits, 
any  bonus  would  be  added  to  the  policy.  I  think,  therefore,  that  it  passes  as  part  of 
the  legacy. 

[262]    Smith  ».  Boldkn.    Nov.  16,  1863. 

A  trustee  of  a  fund  belonging  to  a  deceased  person  refused  to  pay  it  over  to  his  legal 
personal  representative,  on  the  ground  that  there  was  a  question,  under  the  will  of 
the  deceased,  whether  it  was  not  specifically  bequeathed,  and  requiring  the  assent 
of  the  alleged  specific  legatees.  He  was  ordered  to  pay  it  to  the  legal  personal 
representative,  together  with  the  costs  of  suit,  to  which  suit  it  was  held  that  such 
specific  legatees  were  not  necessary  parties. 

A  sum  of  consols  was  vested  in  the  Defendant,  in  trust  for  Mrs.  Hall  for  life,  widi 
remainder  to  her  seven  children. 

Mrs.  Hall  died  in  1858,  and  six-sevenths  of  the  fund  were  thereupon  distributed, 
but  the  remaining  one-seventh  share,  which  belonged  to  Henry  Hall,  one  of  the 
children,  was  retained,  he  being  then  dead. 

He  had  made  a  will  and  had  appointed  executors,  who  had  not  acted,  and,  there- 
upon, the  Plaintiff  obtained  letters  of  administration  to  his  estate.  She  afterwards 
applied  to  the  Defendant  for  Henry's  one-seventh  share ;  but,  after  some  delay  and 
long  correspondence  and  negotiations,  the  Defendant  insisted  that  it  was  doubtful, 
upon  the  terms  of  Henry  Hall's  will,  whether  he  had  not  specifically  bequeathed  this 
one-seventh  share  to  the  Plaintiff  and  her  two  sisters,  and  he  required  the  release  and 
concurrence  of  the  other  residuary  legatees  to  the  payment  to  the  Plaintiff. 

This  bill  was  filed  b^  the  administratrix  of  Henry  Hall,  against  the  trustee  alone, 
to  obtain  payment  of  his  one-seventh  of  the  fund. 

By  his  answer  the  Defendant  said, — 

"I  submit  whether  or  not  the  shares  of  Henry  Hall  are  or  are  not  properly 
payable  to  the  Plaintiff,  as  his  legal  personal  representative  or  otherwise. 

"I  submit  whether  the  persons  claiming  as  specific  legatees  or  as  representing 
specific  legatees  under  the  [263]  will  of  Henry  Hall  are  not  necessary  parties  to  this  suit. 
And  I  am  ready  and  willing  and  hereby  offer,  upon  this  suit  being  properly  oonsti- 
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tuted  in  respect  of  parties,  to  pay  the  shares  of  Henry  Hall  of  the  sums  of  stock  in 
the  bill  referred  to  into  Court  in  this  suit,  and  I  am  also  willing  and  hereby  offer,  upon 
my  costs,  as  trustee  under  the  said  settlement,  being  provided  for,  including  my  costs 
in  this  suit,  to  pay  the  said  shares  of  Henry  H^  into  Court  under  the  Trustee  Belief 
Act,  and  to  consent  to  a  stay  of  all  further  proceedings  in  this  suit.  And  I  submit 
that  to  proceed  with  this  suit,  without  makms  parties  thereto  those  who  are  really 
interested  in  or  have  bend  fide  daims  against  the  said  shares  of  Henry  Hall  can  only 
lead  to  useless  expense." 

Mr.  Southgate  and  Mr.  Waller,  for  the  Plaintiff,  asked  for  a  decree  with  costs. 

Mr.  Haynes,  for  the  Defendant  justified  the  refusal  of  the  trustee  to  pay  over  the 
fund  without  the  concurrence  of  the  specific  legatees,  and  argued  that  the  residuary 
l^tees  were  necessary  parties  to  the  suit. 

The  Mastsb  of  thx  Bolu  [Sir  John  Bomilly].  This  is  one  of  those  unfortunate 
esses  which  occasionally  come  before  me,  where  trustees  for  one  purpose  think  it  their 
daty  to  act  as  trustees  for  other  persons  who  are  not  their  cestws  que  trust.  This 
Court  ordered  this  fund  to  be  paid  out  of  Court  to  the  trustees  of  the  settlement, 
according  to  the  trusts  of  which,  on  the  death  of  the  tenant  for  life,  seven  persons 
became  entitled  to  it  The  trustee  pays  six-sevenths  to  the  persons  entitled,  and  he 
tefuses  to  pay  the  remaining  one-seventh,  because  he  says  that  when  in  her  hands 
questions  will  arise  under  the  will  of  Henry  Hall,  with  which  he  has  nothing  [264]  to 
do.  The  rights  of  the  legatees,  under  Hall's  will,  are  quite  foreign  to  bis  trusteeship. 
If  such  a  course  of  proceeding  were  allowed,  the  whole  trust  fund  might  be  frittered 
away  in  costs. 

I  have  no  option.  I  must  direct  the  Defendant  to  pay  the  one-seventh  to  the 
l^sl  personal  representative  of  Henry  Hall,  and,  as  the  Defendant  has  been  the 
occasion  of  the  suit,  he  must  pay  the  costs. 

[264]    Eameb  v.  Anstbe.    Nob.  23,  25,  1863. 

Construction  of  a  referential  trust 

A  testatrix  directed  trustees  to  make  an  investment,  and  out  of  the  dividends  to  pay 
annuities  of  XI 00  each  to  his  two  nieces  and  his  nephew  for  life,  and  the  capital  to 
their  children  respectively,  and  to  apply  XlOO  a  year  in  the  maintenance  of  the 
children  of  Daniel,  a  deceased  nephew,  until  twenty-one,  when  he  gave  them  the 
capital  fund  producing  this  annuity.  He  bequeathed  his  residue  to  his  two  nieces 
and  nephew  and  the  children  of  Daniel  "in  equal  shares,  in  like  manner  as  was 
thereinbefore  mentioned  with  respect  to  the  annual  sums  of  XlOO  bequeathed  to 
them  respectively."  Held,  that  the  children  of  Daniel  took  one-fourth  only  of 
the  residue. 

The  testatrix  directed  her  executors  to  invest  in  the  funds  a  sum  sufficient  to 
produce  the  yearly  sum  of  £590 ;  and  she  directed  them,  out  of  the  dividends,  to  pay 
an  annuity  of  XlOO  to  her  niece  Jane  Hitchman,  and  a  like  annuity  of  XlOO  to  her 
niece  Ann  Eames,  during  their  respective  lives,  and  to  pay  another  annuity 
of  £100  to  her  nephew  William  Eames  for  life,  and  to  apply  another  XlOO  towards 
the  maintenance  of  the  children  of  Daniel  Eames,  deceased,  until  twenty-one, 
and  dien  to  pay  to  them,  respectively,  such  share  or  proportion  of  the  funds  from 
which  his  or  her  share  of  the  dividends  arose.  And  as  to  the  fund  from  which  the 
aoDuities  to  her  nieces  and  nephew  should  be  derived,  she  gave  the  same,  on  their 
decease  respectively,  unto  their  children  respectively.  She  gave  the  remaining  X150 
to  otherpersons. 

[265j  She  proceeded : — "  And  as  to  all  the  rest  and  residue  of  the  money  to  arise 
and  be  producer  from  my  estate,  I  direct  that  the  same  shall  be  invested  in  the  Govern- 
ment funds,  in  the  names  of  the  said  John  Cook  and  James  Bume,  and  the  dividends 
and  interest  thereof  paid  and  applied,  from  time  to  time,  unto  and  for  the  benefit  of 
my  said  nieces  Jane  Hitchman  and  Ann  Eames  and  my  said  nephew  William  Eames 
for  their  lives  and  the  children  of  my  said  nephew  Daniel  Eames,  in  equal  shares,  in 
like  manner  as  is  hereinbefore  mentioned  with  respect  to  the  annual  sums  of  XlOO 
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bequeathed  to  them  respectively."  "  And  after  the  deoeaae  of  Jane  Hitchman,  Ann 
Eames  and  William  Eames,  I  give  the  capital  sam  oat  of  which  their  respectiTe  shares 
of  such  last-mentioned  dividends  may  be  derived  unto  and  equally  amongst  their 
respective  children,  in  like  manner  as  is  hereinbefore  directed  with  respect  to  the 
principal  money  from  which  their  said  annuities  of  XlOO  shall  have  been  derived." 

The  testatrix  died  in  1841. 

Jane  Hitchman  had  two  children ;  William  Eames  had  two  children,  and  Daniel 
Eames  left  four  children. 

Ann  Eames  never  married,  and  she  died  in  1863,  and  thereupon  the  £3333,  6s.  8d. 
consols  set  apart  to  answer  her  annuity  of  XlOO  fell  into  the  residue,  became 
distributable,  and  the  question  was,  in  what  shares  it  ought  to  be  divided. 

On  behalf  of  Jane  Hitohman,  William  Eames,  and  their  children,  it  was  contended 
that  the  children  of  Daniel  took  only  one-fourth  of  the  residue  and  of  the  fund  in 
question,  which,  it  was  insisted,  had  fallen  into  the  residue. 

[266]  The  children  of  Daniel  Eames,  on  the  contrary,  contended  that  the  words, 
"in  equal  shares,"  contained  in  the  residuary  gift,  governed  the  whole  sentence,  and 
tiiat  the  fund  was  divisible  into  sevenths. 

The  next  of  Idn  contended  that  the  fund  was  undisposed  of. 

Mr.  Jessel,  for  the  Plaintiffs. 

Mr.  Southgate,  Mr.  A.  Smith,  Mr.  Baggallay  and  Mr.  Kackmore,  for  the 
Defendants. 

Tyndak  v.  WiUdnsM  (23  Beav.  74),  was  cited. 

Mr.  Jessel,  in  reply.  In  the  case  cited,  the  words  of  equality  preceded  the  gift  to 
be  settled  in  like  manner. 

The  Master  of  the  Bolls.  I  have  no  doubt  that  the  residue  includes  this 
capital  fund ;  but  I  will  consider  as  to  the  proper  division  of  it. 

Nov.  25.  The  Master  of  the  Eolls  [Sir  John  Bomilly].  The  Questions  arisii^ 
on  the  construction  of  this  will  are,  first,  what  passed  by  the  residuary  gift,  am, 
secondly,  to  whom.  The  next  of  kin  contend  tlmt  there  is  an  intestacy  as  to  Ann 
Eames's  share,  and  the  children  of  Daniel  insist  that  the  words  "  in  equal  shares " 
govern  the  whole  residuary  gift,  and  consequently  that  Jane,  Ann  and  William  take 
three-sevenths  between  them,  and  that  they,  the  above  children  of  Daniel,  take  the 
remaining  four-sevenths. 

[267]  I  am  of  opinion  that  in  this  the  testatrix  merely  intends  to  repeat  the  manner 
in  which  she  had  given  the  three  several  annuities  of  JCIOO  a  year  to  Jane,  Ann  and 
William  for  life,  and  afterwards  to  their  children,  and  the  £100  a  year  equally 
amongst  the  children  of  Daniel. 

The  words  "  for  their  lives "  apply  to  the  three  first,  and  the  words  "  in  equsl 
shares"  apply  to  the  children  of  Daniel.  The  expression,  "in  like  manner  as  is 
hereinbefore  mentioned,"  merely  refers  to  and  repeat  what  she  had  previously  said, 
they  extend  to  the  annual  sums  of  £100,  and  cannot  apply  to  the  mode  of  settlement, 
because  the  testatrix  goes  on  and  states  how  the  shares  of  the  nephew  and  nieces  are 
to  be  settled. 

I  have  already  decided  that  the  capital  of  Ann's  annuity  falls  into  and  passes  by 
the  residuary  gift.  The  consequence  is,  that  the  £3333,' 6s.  8d.  consols  must  be 
divided  into  fourths,  one  of  which  will  belong  to  Jane  for  life,  with  remainder  to  her 
children,  another  fourth  to  William  for  life,  with  remainder  to  his  children,  one-fourth 
to  the  children  of  Daniel,  and  the  remaining  one-fourth  is  undisposed  of,  and  goes  to 
the  next  of  kin. 

A  similar  fourth  of  the  residue  is  also  undisposed  of,  and  goes  to  the  next  of  kin. 

[268]    RoBSON  r.  Flight  (No.  1).    Dec.  3,  1863. 

[For  subsequent  proceedings,  see  34  Beav.  110 ;  4  De  G.  J.  &  S.  608'; 

46  E.  R.  1054.] 

A  Plaintiff  sought  to  set  aside  a  lease,  and  to  obtain  the  mesne  profito.    The  Defendant, 
the  assignee  of  the  lease,  insisted  on  its  validity,  and  that  he  was  a  purchaser  for 
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valuable  oonuderation  without  notice.  Held,  that  the  Defendant  was  bound  to 
answer  as  to  the  amount  of  rents  and  profits,  the  particulars  of  his  under-letting 
and  of  his  receipts,  and  what  charges  he  had  created. 

The  case  came  before  the  Court  on  exceptions  to  the  Defendant's  answer  for 
insufficiency.  The  case  made  by  the  bill  was  that  the  testator  devised  a  house  on 
Liuteate  Hill  to  two  trustees,  upon  trust  to  pay  a  moiety  of  the  rent  to  his  son  John 
£.  |£dl  during  his  life,  with  remainder  to  his  children,  and  the  other  moiety  to  his 
daughter  Eliza  Hall  for  life,  with  remainder  to  her  children.  And  he  "directed" 
that  the  property  "should  and  might  be  leased"  by  his  two  trustees,  "and  the 
tanrivor  of  them  and  the  executors  or  administrators  of  such  survivor,  at  rack  rent," 
for  any  term  not  exceeding  twenty-one  years. 

The  testator  died  in  1826;  one  of  his  trustees  disclaimed  and  the  other  died 
without  having  acted.  In  1848,  there  being  no  trustee,  the  testator's  son,  who  was 
his  heir  at  law,  granted  a  lease  to  Bussell  for  twenty-one  years,  at  a  rent  of  jC180  ; 
and  in  1850  the  Defendant  Flight  purchased  this  lease  for  £75. 

The  infant  children  of  the  testator's  daughter,  who  was  dead,  instituted  this  suit 
against  Flight,  insisting  that  the  lease  was  invalid  under  the  power.  The  bill  charged 
that  Flight,  from  1856  to  1863,  when  a  railway  company  oompulsorily  took  the 
property,  received  the  rents,  amounting  to  between  £300  and  £400  a  year.  The 
bill  sought  to  set  aside  the  lease  and  to  have  an  account  of  the  rents. 

The  Defendant  claimed  to  be  a  purchaser  for  valuable  [269]  consideration  without 
notice,  and  he  declined  to  give  such  part  of  the  discovery  required  by  the  inter- 
rogatories as  is  hereinafter  set  forth  in  the  exceptions. 

The  Plaintiffs  excepted  to  the  answer,  because  the  Defendant  had  not  set  forth 
(in  substance)  what  had  been  the  amount  of  rents  and  profits  of  the  premises  during 
esch  and  every  quarter  since  the  assignment,  and  because  Defendant  had  not  set 
forth  whether  he  had  not  under-let  the  premises  at  rents  amounting  in  the  aggregate 
to  £419,  12s.,  and  the  particulars  of  the  rents  and  of  his  receipts,  and  had  not  stated 
the  portions  of  the  premises  which  had  from  time  to  time  remained  unoccupied,  and 
vhy  and  during  what  periods  respectivelv.  That  he  had  not  set  forth  whether  he 
had  aliened,  mortgaged,  charged  or  otherwise  dealt  with  the  premises,  and  the 
particuhirs. 

Mr.  Bagshawe,  in  support  of  the  exceptions.  The  Defendant  not  having  pleaded 
or  demurred  is  bound  to  answer  fully  ;  ffoux  v.  M'Kemcm  (30  Beav.  547) ;  Smnbome 
V.  Nelson  (16  Beav.  416) ;  Clegg  v.  Edmomon  (22  Beav.  125).  The  discovery  will  be 
material  at  the  hearing  of  the  cause. 

Mr.  Hemming,  emlrit.  The  Defendant  claims  to  be  a  purchaser  for  valuable 
consideration  without  notice,  and  he  insists  on  the  validity  of  the  lease.  The  dis- 
covery in  question  can  only  be  useful  if  the  lease  should  be  set  aside  at  the  hearing. 
The  Plaintiffs  are  only  entitled  to  such  discovery  as  will  enable  them  to  obtain  a 
decree,  and  not  to  a  discovery  consequential  on  that  relief,  which  it  is  oppressive  to 
require,  and  will  be  useless  if  the  Plaintiffs  should  fail  on  their  main  point. 

[1270]  In  De  la  Rue  v.  Dickinson  (3  Kay  &  John.  388),  in  a  suit  to  restrain  an 
alleged  infringement  of  a  patent,  it  was  held  that  the  Defendant,  by  his  answer, 
denving  the  fact  of  infringement,  was  protected  from  making  any  discovery  immaterial 
to  that  question,  and  which,  when  that  question  had  been  decided,  would  be  given 
under  the  decree.  It  was  also  held  that  it  was  not  necessary  to  set  up  a  defence  of 
this  nature  by  plea.  So  in  Marsel  v.  Freney  (2  John.  &  Hem.  323),  the  V.-C.  Wood 
observed : — "Even  where  the  question  arises  on  the  answer,  the  Court  has  refused  to 
compel  a  Defendant  to  set  out  accounts  of  profits,  where  the  alleged  partnership  is 
denied,  because  a  mere  account  of  profits  cannot  aiBTect  the  question  whether  he  is  a 
partner  or  not.  The  PUintiff  is  entitled  to  all  such  discovery  and  to  the  production 
of  all  such  documents  as  are  necessary  to  make  out  his  case  at  the  hearing,  and  if  he 
■honld  fail  in  that,  any  account  of  the  profits  of  the  business  would  become  useless 
tnd  improper,  and  it  would  be  unjust  to  the  Defendant  to  compel  him  to  disclose  such 
particulaTB  to  a  person  who,  in  the  event  supposed,  would  have  had  no  interest  in  the 
discovery."    And  see  Swabey  v.  Suttm  (1  Hem.  &  Mill.  514) ;  LeU  v.  Parry  (Bid.  517). 

The  proper  course  will  be  to  allow  these  exceptions  to  stand  over  to  the  hearing, 
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as  was  done  by  the  Lords  Jostioes  in  CUgig  v.  Edmonim  (22  Beav.  125,  and  3  Juiist 
(N.  S.),  300),  and  in  Orieves  v.  Nielsen  (unreported). 

The  Master  of  the  Boli^s  [Sir  John  Bomilly].  I  have  no  doubt  that  the 
Defendant  must  answer,  and  that  these  exceptions  must  be  allowed.  The  im-[Z]l}^ 
portance  of  this  information  may  be  very  great  to  the  Plaintiff,  who  comes  to  set 
aside  a  lease  and  to  recover  the  profits  made  by  it  It  is  true  that  the  knowlege  of 
the  amount  of  profits  may  not  assist  the  Plaintiff  in  setting  aside  the  lease,  but  it  may 
be  material  on  the  rest  of  the  case.  Suppose  the  Defendant  states  the  amount  of  the 
profits  made  by  the  lease,  and  that  they  should  appear  to  be  great,  the  Plaintiff  might, 
at  the  hearing,  if  the  lease  were  set  aside,  adopt  the  statement  of  the  Defendant,  and 
take  a  decree  at  once  for  the  amount  But  suppose  he  says  there  have  been  no  profit!, 
the  Plaintiff  might  trust  to  the  statement  and  abandon  the  suit. 

In  all  these  matters,  it  is  very  difficult  to  determine  before  the  hearing  that  the 
information  required  will  be  of  no  use  to  the  Plaintiff;  and  the  rule  is  strict,  that  if  a 
Defendant  answer,  he  must  answer  fully. 

I  express  no  opinion  on  the  point  raised,  whether  the  Defendant  is  or  not  t 
purchaser  for  valuable  consideration  without  notice. 

Nqte. — ^At  the  hearing  of  the  cause  on  the  3d  of  December  1864  the  Master  of 
the  Rolls  supported  the  lease  (see  34  L.  J.  (Chanc.)  101  [34  Beav.  110] ),  but  on  appeal 
the  decision  was  reversed  by  Lord  Westbury,  L.  C,  on  the  11th  of  January  1865. 
[4  De  G.  J.  &  S.  608.] 

[272]    DUTTON  V.  Crowdy.     Nov.  16,  Dee.  5,  1863, 

[S.  C.  33  L.  J.  Ch.  241 ;  9  L.  T.  630 ;  3  N.  R.  234  j  10  Jur.  (N.  S.)  28 ; 

12  W.  R  222.] 

"  Shares  "  directed  to  go  over.  Held  to  include  accrued  shares,  from  the  circumstance 
of  there  being  in  the  will  an  intention,  plainly  shewn,  of  keeping  the  estate  together, 
so  as  to  ^  over  ultimately  in  one  aggregate  mass. 

Cross-remainders  not  implied  in  respect  of  accrued  shares,  where  the  original  shares 
are  expressly  limited  over. 

The  testator,  William  Hugessen,  by  his  will,  dated  in  1800,  devised  Stodmarsh 
Court  and  a  moiety  of  Great  Hoddesford  to  certain  uses,  which  expired  in  1861,  on 
the  death  of  the  first  tenant  for  life  without  issue.  Ajid,  subject  thereto,  he  devised 
this  property  to  his  nephew  John  Spratt  for  life,  with  remainder  as  follows : — 

"  To  the  use  of  all  and  every  the  child  and  children,  both  sons  and  daughters,  of 
the  body  of  my  nephew  John  Spratt  lawfully  to  be  begotten,  equally  to  be  divided 
between  or  among  them  (if  more  than  one)  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint-tenants,  and  of  the  several  and  respective  heirs  of  the  body  and 
bodies  of  all  and  every  such  child  or  children  severally  and  respectively  lawfully 
issuing.  And  in  case  any  one  or  more  of  such  children  shall  happen  to  die  without 
issue  of  his,  her  or  their  body  or  bodies  lawfully  begotten,  then  as  to  the  share  or 
shares  of  him,  her  or  them  so  dying  without  such  issue,  to  the  use  of  the  eldest  sur- 
viving son,  for  the  time  being,  of  the  body  of  my  said  nephew  John  Spratt,  lawfully 
to  be  begotten,  and  the  heirs  of  the  body  of  such  eldest  son  lawfully  issuing.  And  in 
case  there  shall  not  be  any  such  son,  then  to  the  use  of  the  survivors  or  survivor  and 
others  or  other  of  the  children  of  my  said  nephew  John  Spratt,  lawfully  begotten, 
equally  to  be  divided  between  or  among  them  (if  more  than  one)  share  and  share 
aUke,  to  take  as  tenants  in  common  and  not  as  joint-tenants,  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of  such  survivors  [273]  or  survivor  and  others 
or  other  of  them.  And  if  all  such  children  but  one  shtdl  happen  to  die  without  issue 
of  their  bodies  lawfully  begotten,  or  if  there  shall  be  but  one  such  child,  to  the  use  of 
such  surviving  or  only  child  and  the  heirs  of  his  or  her  body  lawfully  begotten.  And 
for  default  of  such  issue,  then  to  the  use  of  my  dear  niece  Elizabeth  Spratt,  spinster, 
and  of  her  heirs  and  assigns  for  ever,  to  and  for  her  and  their  own  use  and  benefit 
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But  in  case  my  said  niece  Elizabeth  Spratt  shall  happen  to  die  in  my  lifetime  or  after- 
wards in  the  lifetime  of  her  said  brothers,  and  without  leaving  issue  of  her  body 
lawfully  be^tten  which  shall  be  then  living,  then,  in  default  of  issue  of  them  my  said 
nephews  mlliam  Hugessen  Spratt  and  John  Spratt  lawfully  begotten,  to  the  use  of 
the  right  heirs  of  me  the  said  William  Hugessen  for  ever,  and  to  and  for  no  other  use 
or  uses,  intent  or  purpose  whatsoever." 

The  testator  died  in  1801. 

John  Spratt,  the  second  tenant  for  life,  died  in  1843,  in  the  lifetime  of  the  first 
tenant  for  life,  who  survived  until  1861,  when  he  died  without  issue,  and  the 
limitations  in  favour  of  John  Spratt's  children  thereupon  took  effect  in  possession. 

Johu  Spratt  had  six  children,  all  bom  after  the  death  of  the  testator,  viz.,  William 
the  eldest,  John  the  younger,  who  was  the  second,  Mary  Crowdy  (the  Defendant), 
and  three  others  who  died  under  two  years  of  age,  in  1807  and  1812.  It  was 
conceded  that  the  shares  of  these  three  infants  vested,  on  their  deaths,  in  their 
eldest  brother  William  Spratt. 

William,  the  eldest  son,  died  without  issue  in  1830.  [274]  John  the  younger, 
the  second  son,  died  in  1849,  and  the  Defendant,  Elizabeth  Dutton,  was  his  only  child. 

The  question  in  the  cause  was  this  :  to  whom,  under  the  terms  of  the  testator's 
will,  did  the  three-sixth  accrued  shares,  which  William  took  upon  the  death  of  the 
three  infants,  go,  upon  his  death  in  1830. 

Mr.  Hobhouse  and  Mr.  Kekewich,  for  the  Plaintiff,  the  only  child  of  John  the 
ronnger.  Upon  the  terms  of  this  will,  the  three-sixth  accrued  shares,  to  which 
William  became  entitled  on  the  death  of  the  three  infants,  passed,  upon  his  decease 
without  issue,  to  his  brother  John  the  younger.  It  is  true  that  ordinarily  accrued 
shares  do  not  pass  by  the  word  "  share "  used  simplidter ;  Qoodwin  v.  Fviuayson  (25 
Beav.  65);  Evans  v.  Evans  {lb.  81);  but  the  frame  and  intention  of  the  will  may 
extend  its  operation,  and  here  a  clear  intention  appears  to  give  the  original  and 
accrued  shares  to  the  eldest  son  for  the  time  being.  Secondly,  if  the  testator  gives 
the  whole  estate  over  in  mass  or  in  bulk,  upon  failure  of  all  the  objects  of  the  prior 
class,  it  must  necessarily  be  kept  together  in  the  meanwhile  to  await  that  event,  and 
the  Court,  in  such  oases,  infers  that  by  the  word  "  share  "  the  accrued,  as  well  as  the 
original  shares,  were  intended  to  go  over;  Douglas  v.  Andrews  (14  Beav.  347)'; 
Hawkins  on  Wills  (p.  269). 

Mr.  Erskine,  for  the  Plaintiff's  husband.  The  Defendant  Mrs.  Dutton  claims  by 
rirtae  of  implied  cross-remainders ;  but  when  cross-remainHers  between  persons  are 
erpressly  limited  by  a  will  to  take  effect  on  a  given  event,  the  Court  will  not  imply 
cross-remainders  between  the  same  persons  on  a  different  event;  Rahbeth  v.  Squire 
P76]  (No.  2)  (19  Beav.  77,  and  4  De  Gex  &  J.  406).  Here  the  daughters  are  only 
to  take  "in  case  there  shall  not  be  any  such  son." 

He  referred  to  Edwards  v.  Alliston  (4  Russ.  78),  the  authority  of  which  case  had 
been  shaken  by  the  decision  of  the  Court  of  Exchequer  in  Doe  d.  Clift  v.  Birkhead 
(4Exeh.  Rep.  110). 

Mr.  Selwyn  and  Mr.  Dickinson,  for  Mr.  and  Mrs.  Crowdy,  argued  that  there 
was  nothing  in  the  will  to  extend  the  operation  of  the  word  "share"  to  accrued 
thares,  except  the  gift  over  in  mass,  and  that  this  was  the  very  circumstance  from  which 
cross-remainders  were  to  be  implied ;  Jarman  on  Wills  (chap.  42  (2d  edit.)) ;  Vanderplank 
V.  King  (3  Hare,  1).  The  cross-remainders  in  tail  were  therefore  to  be  implied,  and 
that  consequently  Mr.  Crowdy  was  entitled  to  five-twelfths  of  the  estate. 

DtK.  12.  Thb  Master  of  the  Rolu  [Sir  John  RomillyJ.  The  question  on  the 
construction  of  the  will  is,  whether  the  accrued  shares,  as  well  as  the  original  shares, 
passed  to  the  eldest  surviving  son  of  John  Spratt. 

What  occurred  was  this : — With  respect  to  the  shares  of  the  three  children  who 
died  in  their  infancy,  no  question  arose ;  but  under  the  terms  of  the  will  they  all 
vested  in  William  Hugessen  Spratt.  William,  therefore,  at  the  time  of  his  death, 
had  Tested  in  him  his  original  one-sixth  share  in  the  devised  estate,  and  also  three- 
rixth  other  shares  in  it,  all  expectant  on  the  decease  of  the  tenant  for  life.  The 
qnestion  is,  to  whom,  under  the  words  of  the  will,  do  these  three-sixth  shares  go. 

[276]  There  are  three  possible  constructions,  first,  it  may  be  contended  that, 
nnder  the  terms  of  the  will,  the  gift  of  the  shares  to  the  eldest  surviving  son  for  the 
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time  being  carried  the  aooroed  shares,  and  that  John  Spratt  the  younger  took  them 
under  the  express  terms  of  the  devise. 

The  second  possible  constructicm  is,  that  the  accrued  shares  are  not  given  ova  or 
disposed  of  at  all  in  the  event  of  the  devisee  of  them  dying  without  issue,  when  the 
ultimate  gift  over  on  failure  of  all  the  issue  of  John  Spratt  took  effect,  and  that, 
consequently,  they  remained  vested  in  William  Hugessen  Spratt,  and  passed  by  hit 
will )  or  if  he  died  intestate,  that  they  passed  to  John  Spratt  the  young^,  his  brother 
and  heir  at  law,  until  it  should  be  ascertained  whether  the  ultimate  gift  over  took 
effect. 

Thirdly,  which  is  the  contention  of  the  Defendant  Mrs.  Crowdy,  that  neither 
of  these  events  happened ;  but  that  the  accrued  shares  are  subject  to  a  devise  of 
cross-remainders  in  tail  among  the  children  of  John  Spratt  the  elder,  to  be  implied 
from  the  terms  of  this  devise  ;  and  that,  accordingly,  one-half  of  these  three  accmed 
shares  vested  in  her,  Mrs.  Crowdy,  as  tenant  in  tail,  until,  if  at  all,  the  ultimate  gift 
over  took  effect. 

There  are  two  circumstances  which  are  favorable  to  the  contention  of  the  Defendant 
Mrs.  Crowdy.  The  first  is,  the  ordinary  rule  of  construction  that  the  word  "shan," 
unassisted  by  anything  to  be  found  in  the  context,  is  to  be  confined  to  the  original 
shares,  and  not  extended  to  accrued  shares ;  and,  secondly,  that  if  the  devise  here 
had  stopped  at  the  gift  to  the  children  of  John  as  tenants  in  common  in  tail,  and 
then,  [277]  omitting  all  other  gifts  of  the  shares  of  the  deceased  children,  had  proceeded 
to  devise,  that  in  default  of  issue  of  all  such  children  respectively,  the  estate  was  to 
go  over  to  Elizabeth  Spratt  in  fee ;  in  that  event,  it  would,  in  my  opinion,  have 
been  a  clear  case  for  implying  cross-remainders  in  tail  between  the  children  dying 
before  the  ultimate  gift  was  to  take  effect. 

But  having  stated  these  two  circumstances,  I  have  stated  all  that  is  favorable  to 
the  contention  of  Mrs.  Crowdy,  and  these  circumstances  are  controlled  by  the  general 
scope  and  object  of  the  will,  the  effect  of  which  is,  to  require  that  the  share  which 
goes  over  to  each  son  should  be  treated  as  including  the  accrued  as  well  as  the 
original  shares.  This  is,  I  think,  the  case,  wherever  the  intention  of  keeping  the 
estate  in  one  aggregate  mass  is  plainly  shewn  in  the  wilL  This  principle  was  acted 
on  in  the  case  mDoe  d.  OUft  v.  JSirkhead  (4  Exch.  Bep.  110)  and  Jrorlidge  v.  Churchill 
(3  Bro.  C.  Cases,  465),  and  by  me  also  in  Douglas  v.  Andrews  (14  Beav.  347).  It 
would,  I  think,  be  wrong  to  imply  cross-remainders  in  a  devise  to  affect  the  accraed 
shares  only,  when  the  testator  has  expressly  stated  what  is  to  be  done  with  the 
original  shares. 

The  case  of  Doe  d.  CUft  v.  Birkhead  will  illustrate  my  meaning :  it  was  the  case  of 
a  deed,  but  that  will  not  affect  the  question  before  me.  There,  lands  were  limited  to 
several  persons  as  tenants  in  common  in  tail,  with  remainder,  as  to  the  shares  of  those 
dying  without  issue,  to  the  survivors  in  tail.  There  the  word  "  shares  "  was  held  to 
include  accrued  as  well  as  original  [278]  shares.  But  if  the  Defendant's  contention 
be  correct  it  would  follow  that,  if  a  devise  had  been  made  in  the  words  of  the  deed 
in  the  case  of  Doe  d.  CUft  v.  Birkhead,  the  original  share  of  the  tenant  in  common  who 
died  without  issue  would  have  gone  over  by  force  of  the  expressed  devise,  and  the 
accrued  share  would  have  gone  over  to  the  same  persons,  not  by  force  of  the  express 
devise,  but  by  force  of  the  implied  devise  of  cross-remainders  in  tail.  But  it  would,  I 
think,  have  been  a  singular  piece  of  refinement,  to  have  held  that  the  original  shares 
of  a  deceased  tenant  in  common  who  died  without  issue  went  over  to  the  survivors 
by  force  of  the  expressions  in  the  will,  but  that  the  accrued  shares  went  over  in  like 
manner,  not  by  force  of  the  word  "shares,"  but  by  force  of  an  implied  devise  of 
cross-remainders  to  be  gathered  from  other  parts  of  the  will ;  and  yet  this  is,  in  fact, 
what  I  am  asked  to  do  here.  The  original  share  is  given  to  the  eldest  surviving  son 
for  the  time  being ;  and  then  it  is  contended  that  the  testator  did  not  intend  that  the 
accrued  shares  were  to  be  included  in  this  word  "  share,"  but  that  he  intended  that 
they  should  go  over  to  the  others,  under  an  implication  of  cross-remainders  in  tail. 

Where  OToss-remainders  are  implied,  it  is  to  carry  into  effect  the  obvious  scope  of 
the  will,  to  be  gathered  from  the  whole  taken  together ;  but  hei-e  it  is  asked  that 
they  should  be  implied  to  defeat  the  object  which  appears  to  be  expressed  on  the 
face  of  the  will.     And  it  must  be  remembered  that  the  rule  which  determines  that 
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tbevord  "Aares"  does  not  include  aeerued  shares  was  settled  after  contradictory 
decisions  originally ;  and  this  rule  of  construction,  though  perfectly  well  settled  now, 
probably  often  defeats  the  real  intention  of  the  testator. 

[279]  The  case  of  Worlidge  t.  ChwrchiU  (3  Bro.  C.  C.  466)  is  very  near  the  present 
There  the  testator  devised  his  real  and  personal  estate  on  trust  to  sell  and  divide  the 
proceeds  among  his  four  children  on  their  attaining  twenty-one,  but  if  any  of  them  died 
under  that  age,  the  deceased  child's  share  was  to  go  to  the  survivors  or  survivor ;  but  if 
all  died  under  twenty -one,  then  he  gave  it  over.  As  the  testator  shewed  a  desire  that 
the  estate  should  be  kept  entire,  the  word  "$hare"  was  held  to  include  the  accrued  as 
well  as  the  original  shares. 

The  cases  of  Eyre  v.  Marsden  (2  Keen,  564),  SilUek  v.  Booth  (1  Yo.  &  C.  C.  C.  117), 
and  Leemmg  v.  Shenatt  (2  Hare,  14),  before  Sir  James  Wigram,  were  all  instances  of 
this  kind. 

If  I  were  to  adopt  the  construction  of  this  Defendant,  and  hold  that  the  word 
"share,"  as  used  in  this  will,  did  not  include  the  accrued  shares,  I  should  be  disposed 
to  hold  that  the  heir  or  devisee  of  William  took  it,  rather  than  that  an  implication  of 
eross-remainders  could  arise  partially,  where  the  the  testator  had  stated  what  he  wished 
to  be  done  with  the  original  shares  of  the  children  dying  without  issue  in  the  manner 
here  expressed. 

I  think  that  the  whole  scope  of  this  will  is,  to  accumulate  all  the  shares  which  fail 
by  reason  of  the  death,  without  issue,  of  any  one  of  the  tenants  in  common  in  tail 
upon  the  eldest  surviving  son  for  the  time  being ;  and  upon  the  death  of  the  surviving 
ton  without  issue,  to  divide  the  property  equally  among  the  [280]  daughters.  And, 
I  think,  this  extends  to  accrued  as  well  as  to  original  shares,  and  that  in  case  all  the 
children  of  John  Spratt  should  die  without  issue,  the  entire  subject  of  the  devise  should 
then,  but  not  until  then,  go  to  and  be  vested  in  Elisabeth  Spratt  in  fee. 

I  will  therefore  make  a  declaration  to  the  effect  that  I  have  stated,  declaring  that 
John  Spratt  the  younger,  the  father  of  the  Plaintiff,  on  the  death  of  his  brother 
William  Hugessen  without  issue,  became  entitled  to  all  the  shares  vested  in  him  at  his 
decease,  both  original  and  accrued,  as  tenant  in  tail  general. 

^280]    GODFBBY  V.  TucKEB.    Nov.  5,  6,  1863. 
[S.  C.  9  Jur.  (N.  S.)  1188 ;  12  W.  R.  33.] 

A  bill  filed  by  a  judgment  creditor  before  the  expiration  of  twelve  months  from  the 

date  of  the  judgment  to  foreclose  a  fee-simple  estate  of  the  judgment  debtor  cannot 

be  supported  unless  he  has  issued  an  elegit. 
A  bill  was  filed  by  a  judgment  creditor,  which,  as  such,  could  not  be  sustained,  but 

pending  the  suit  he  got  in  a  mortgage  and  claimed  the  benefit  of  it  by  amendment. 

Held,  that  the  Plaintiff  could  not  support  his  suit  by  this  supplemental  title. 
k  Defendant  who  had  not  demurred  or  raised  the  objection  by  his  answer  refused  a 

portion  of  the  costs  of  suit  upon  the  dismissal  of  the  bill. 

On  the  18th  of  December  1861  the  Plaintiff  recovered  a  judgment  in  the  Queen's 
Bench  against  the  Defendant  Tucker  for  X89,  and  a  minute  of  the  judgment  was  duly 
registered  in  the  Common  Pleas. 

At  the  date  of  this  judgment,  the  Defendant  Tucker  was  seised  in  fee  of  a  house 
ind  premises  at  Hythe,  subject  to  a  mortgage  in  fee  vested  in  Thomas  Sacree. 

On  the  22d  of  August  1862,  and  before  the  expiration  of  the  twelve  months 
required  by  the  1  &  2  [281]  Vict.  c.  110,  s.  13,  the  Plaintiff  filed  his  bill,  as  a  judgment 
cTMitor  only,  to  redeem  Sacree  and  to  foreclose  Tucker.  The  Plaintiff  had  not  sued 
oat  an  elegit. 

In  Much  1863  the  Plaintiff  paid  off  Sacree  and  obtained  a  transfer  of  the  mortgage, 
vA  be  thereupon  amended  his  bill  by  omitting  Sacree,  and  praying  that  Tucker 
might  pay  the  amount  due,  both  on  the  mortgage  and  judgment,  or  be  foreclosed. 

The  cause  now  came  on  for  hearing. 

Mr.  Dickinson,  and  Mr.  A.  Dixon,  for  the  Plaintiff.    Although  the  statute  (1  &  2 
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Yict.  0. 1 10,  8. 13)  provides  that  a  charge  by  virtueof  a  judgment  shall  not  be  enfoned 
until  after  the  expiration  of  a  year,  still  this  does  not  prevent  a  judgment  creditor 
proceeding  to  enforce  the  lien  which  he  possesses  independently  of  that  statute.  It  will 
be  objected  that  the  Plaintiff  has  not  issued  an  elegit ;  and  Neaie  v.  Dvke  of  Marlborai^ 
(3  Myl.  &  Cr.  407)  will  be  cited.  But  that  was  the  case  of  a  trust  estate ;  and  in 
addition  Lord  Cottenham  admits  the  right,  for  he  says  (p.  416),  "that  for  certsin 
purposes  the  Court  recognizes  a  title  by  the  judgment" — as  for  the  purposes  of 
redeeming — "  inasmuch  as  the  Court  finds  the  creditor  in  a  condition  to  acqaire  a 
power  over  the  estate  by  suing  out  the  writ,"  and  "  gives  to  the  JMtrty  the  right  to 
come  in  and  redeem  other  incumbrances  upon  the  property."  From  a  passage  in 
Powell  on  Mortgages  (vol.  1,  p.  282  (a.)  (6tn  edit.) )  it  appears  that  the  issuing  of 
the  writ  is  not  an  essential  preuminary  to  a  suit  by  a  judgment  creditor.  It  is  there 
said : — "  In  like  manner  many  books  use  this  language.  A  judgment  creditor  may 
^82]  redeem,  having  previously  sued  out  a  writ  of  execution.  (See  2  FonbL  Tr.  oo 
£q.  269,  and  1  Madd.  Ch.  522  (2d  edit) ).  Now,  with  respect  to  a  mortgage  in  fee 
and  a  mortga^  for  years  of  freehold  property,  no  writ  of  execution  is  requisite  to 
entitle  a  creditor  to  redeem.  It  is  to  the  redemption  of  a  leasehold  estate  only  that 
a  writ  oi fieri  fadas  is  essential.     The  rule,  therefore,  as  thus  propounded,  is  too  generaL" 

Mr.  John  Pearson  and  Mr.  Horsay,  for  the  Defendant.  The  Plaintiff  had  no 
right  "  to  proceed  in  equity  to  obtain  the  benefit  of  "  his  charge  under  the  I  &  2 
Vict.  c.  110,  "until  after  the  expiration  of  one  year  from  the  time  of  entering  up  sudi 
judgment."  If  he  proceeds  under  a  right  independent  of  that  statute,  then  the 
authorities  are  express,  that  he  must  previously  sue  out  an  ekyit;  Neate  v.  Dvke 
of  Marlborough  (3  Myl.  &  Cr.  407);  SmUh  v.  JTunrf  (10  Hare,  30);  Madd.  Practice 
522  (2d  edit.));  Redesdale  (p.  126  (4th  edit)).  The  reason  stated  by  Lord  (p. 
Cottenham  is  this: — that  the  statute  13  Edw.  1,  c.  18,  gives  no  charge  or  lien,  but 
only  the  option  by  issuing  an  elegit  of  obtaining  one. 

Secondly.  The  Plaintiff  cannot  rely  on  his  mortgage  title  acquired  pending  the 
suit;  his  right  to  sue  must  exist  at  the  time  of  filing  his  bill,  which  cannot  be 
sustained  by  a  different  title  subsequently  acquired.  In  The  Attorney-General  v.  The 
Corporation  of  Avon  (33  L.  J.  Ch.  172),  the  Lords  Justices  held  that  if  there  be  no 
title  to  sue  at  the  time  of  filing  the  original  bill,  a  decree  cannot  be  founded  upon  a 
subsequently  acquired  right. 

[The  Mastbr  of  the  Bolus.  There  are  cases  where  [283]  executors  and 
administrators  have  sued  before  the  grant  of  probate  or  letters  of  administration ; 
and  vendors  have  filed  bills  for  specific  performance  at  a  time  at  which  they  had  not 
a  title  to  the  estate.] 

The  first  is  an  exception ;  the  second  depends  on  the  prior  contract,  and  not  on 
the  title. 

Mr.  Dickinson,  in  reply,  argued  that  the  objection  ought  to  have  been  raised  by 
demurrer,  or  to  have  been  taken  by  the  answer. 

Nov.  6.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  On  fully  considering 
this  case,  I  am  of  opinion  that  the  Plaintiff  fails.  The  principle  on  which  this  Court 
proceeds,  notwithstanding  some  ambiguous  statements  to  be  found  here  and  there, 
and  especially  in  the  passage  cited  from  Powell  on  Mortgages,  amounts  to  this; 
Courts  of  Equity  interfered  in  two  classes  of  cases,  first,  where  there  is  an  equitable 
lien  on  the  land,  and  then  it  proceeds  on  the  equitable  right  alone,  and  without  refer- 
ence to  any  legal  doctrine ;  and,  secondly,  where  there  is  a  legal  charge  or  lien  on  the 
land,  and  the  only  object  in  coming  into  equity  is,  to  assist  the  owner  of  the  legal  lien 
and  remove  some  impediment,  by  reason  of  which  he  is  unable  to  get  satisfaction  at 
law.  In  the  latter  case,  the  Plaintiff  must  shew  that  he  has  done  all  he  can  to  perfect 
his  legal  title,  before  this  Court  will  assist  him. 

This  is,  however,  distinct  from  the  cases  where  equity  protects  property  pending 
litigation  in  other  Courts,  or  administers  it  here.  That  explains  the  observation  of 
Lord  Cottenham  in  A'eate  v.  The  Duke  of  Marlborough,  [284]  which  has  been  cited,  that 
the  Coui:t  will  recognize  a  judgment  in  a  suit  for  redemption,  or  in  a  suit  to  administer 
an  estate.  It  does  so,  because  a  person  obtaining  the  judgment  is  in  a  condition  to 
acquire  a  charge  on  the  estate ;  and  therefore  you  cannot  deal  with  the  estate  itself, 
without  regarding  the  interest  of  the  person,  who,  by  issuing  an  ele^U,  has  a  right  to 
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obtain  a  charge  on  it.  But  when  a  person  comes  to  enforce  his  legal  right  in  equity, 
he  must  shew  that  he  has  that  right  at  law,  and  that  a  Court  of  law  cannot  give  him 
the  remedy  he  requires.  For  that  reason,  Lord  Campbell's  Act  gave  to  a  judgment 
creditor  an  immediate  charge,  but  no  right  to  enforce  it  until  after  the  expiration  of 
twelve  months. 

That  statute  does  not  apply  here,  and  the  Court  is  therefore  thrown  back  to  the 
roles  which  existed  previous  to  the  statute ;  and  the  case  of  Neaie  v.  The  Duke  of 
Mariborough,  and  all  the  text-writers,  concur  in  this: — that  a  judgment  creditor, 
coming  to  enforce  his  judgment  in  this  Court,  must  previously  have  sued  out  an  elegU, 
which  in  this  case  the  Pmntiff  has  not  done. 

I  have  next  to  consider  whether  this  is  a  suit  by  a  judgment  creditor  or  by  a 
mortgagee.  Under  the  amended  bill,  the  Plaintiff  is  both  judgment  creditor  and 
mortgagee ;  and  if  he  had  originally  filed  hie  bill  as  mortgagee  to  foreclose,  and  had 
afterwt^s  got  his  judgment,  he  might  then  have  tacked.  But  this  bill  was  originally 
one  by  a  judgment  creditor,  and  the  Plaintiff  seeks  by  amendment  to  tack  the 
mortgage,  subsequently  got  in  by  him,  to  the  judgment.  I  think  he  has  not  thereby 
improved  his  original  case. 

I  am,  however,  of  opinion  that  this  objection  ought  to  have  been  taken  at  an 
earUer  period ;  and  as  it  is  [286]  neither  taken  by  answer  nor  by  demurrer,  though  I 
must  ^ve  the  Defendant  the  benefit  of  his  objection,  it  must  be  without  costs.  The 
Plaintiff  must  pay  the  costs  incurred  up  to  the  filing  the  answer ;  and  I  must  dismiss 
the  bill  without  any  subsequent  costs. 

Mr.  Pearson  asked  for  the  costs  of  the  hearing  which  the  Plaintiff  would  have  had 
to  pay  on  a  demurrer. 

1^  Mastbb  of  thx  Bolls.  I  will  give  you  the  costs  of  the  day,  £10,  or  the 
taxed  costs,  at  the  option  of  the  Plaintiff. 

Note. — As  to  a  Plaintiff  being  limited  to  his  title  at  the  time  of  his  filing  his 
bill,  see  PiUdngUm  v.  WignaLl,  2  Mad.  240 ;  Tonkin  v.  Sir  John  Lethkridge,  Sir  6. 
Cooper,  43 ;  BarfUld  v.  Kelly,  4  Russ.  359 ;  Pritchard  v.  Draper,  1  Russ.  &  Myl.  198 ; 
HoOatgtwvrth  v.  Skakeshaft,  14  Beav.  492 ;  Griffith  v.  Ricketts,  7  Hare,  305 ;  Byrne  v. 
Byne,  2  Dm.  &  War.  71 ;  Cashell  v.  Kelly,  2  Dru.  &  War.  181  j  Magrath  v.  Heron,  3 
Irish  £q.  Rep.  476 ;  Dm/Ut  v.  Callow,  12  Irish  Eq.  Rep.  241. 

[285]    Wbtenhall  v.  Dennis.    Nov.  10,  1863. 

[S.  C.  9  L.  T.  361 ;  9  Jur.  (N.  S.)  1216;  12  W.  R.  66.  See  Henderson  v.  Dodds, 
1866,  L.  R.  2  Eq.  533;  In  re  Spensley's  Estate,  1872,  L.  R.  15  Eq.  16;  In  re 
Bkhardson,  1880,  14  Ch.  D.  613;  In  re  Middleton,  1882,  19  Ch.  D.  556.] 

In  a  bill  by  a  legatee  for  the  administration  of  an  estate,  it  was  probable  that  the 
assets  would  not  even  be  sufficient  to  pay  the  costs.  Held,  that  the  costs  were 
payable  in  the  following  order :  first,  the  costs  of  the  legal  personal  representative 
u  between  solicitor  and  client;  secondly,  the  costs  and  expenses  of  the  Plaintiff  in 
sdling  and  getting  in  the  estate,  and  the  costs  of  the  heir  in  executing  deeds,  and 
thirdly,  the  other  costs  of  all  parties  as  between  party  and  party  pari  passu. 

This  bill  was  filed  by  a  legatee  for  the  administration  of  the  estate.  The  assets 
vere  insufScient  for  payment  of  his  debts,  and  also  probably  insufBcient  to  pay  the 
eosts  of  suit. 

Mr.  O.  N.  Colt^  for  the  Plaintiff,  contended  that,  as  the  estate  was  deficient,  the 
eoets  of  all  parties  were  payable  as  between  solicitor  and  client,  and  that  the  costs  of 
the  Plaintiff  had  priority  over  the  costs  of  the  [286]  other  parties  except  the 
administrator.     He  cited  Tipping  v.  Power  (1  Hare,  405). 

Mr.  Langworthy,  for  a  specialty  creditor,  and  Mr.  Everett  in  the  same  interest. 
The  role  of  the  Court  is,  that  parties  can  only  have  costs  as  between  solicitor  and 
djent  oat  of  their  own  fund  ;  Seton  on  Decrees  (p.  165  (3d  edit.) ) ;  fFeston  v.  Clowes 
(15  Sim.  610);  Thomas  v.  Jones  (1  Drew.  &  Sm.  134). 
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Mr.  Bristowe,  for  the  heir  at  law,  asked  for  his  oosta,  and  of  execating  oertuo 
conveyances. 

Mr.  Colt,  in  reply,  cited  Cross  v.  Kenningion  (11  Beav.  89). 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  That  case  is  not  disputed,  bat  tiie 
only  question  is,  as  to  the  costs  of  a  legatee  Plaintiff  where  the  estate  is  insufficient 
to  pay  the  debts.  I  must  follow  the  authorities  cited,  though  there  are  cases  in  which 
a  bill  has  been  filed  by  a  simple  contract  creditor  and  the  assets  hare  been  insufficient 
to  pay  the  specialty  creditors,  and  vet  the  Plaintiff  has  got  his  costs,  as  betweeo 
solicitor  and  client,  out  of  a  fund  belonging  to  the  specialty  creditors. 

I  do  not  think  the  Plaintiff  has  priority  for  his  costs,  and  I  am  of  opinion  that  the 
costs  must  be  paid  in  the  following  order: — first,  the  costs  of  the  legal  penonsl 
representative,  as  between  solicitor  and  client ;  secondly,  the  costs  and  expenses  of 
the  Plaintiff  in  and  about  the  sales  and  getting  in  of  the  estate,  and  the  costs  and 
ex-£287]-pen8es  of  the  heir  in  relation  to  the  execution  of  the  deeds  connected  witii 
the  sale ;  and  thirdly,  the  other  costs  of  all  parties,  which  will  be  taxed  as  between 
party  and  party,  amongst  which  the  residue  of  the  fund  will  be  apportioned. 

Note.— Reg.  Lib.  1863,  B.  fol.  2343. 


[287]    Inolx  v.  Pabtridgk    Nov.  12,  1863. 

A  Defendant,  knowing  the  Plaintiff  has  used  due  diligence,  is  liable  to  pay  the  costs 
of  his  motion  to  dismiss  for  want  of  prosecution. 

The  bill  in  this  cause  was  filed,  on  the  16th  of  February  1863,  against  a  number 
of  Defendants,  two  of  whom  only  were  required  to  answer. 

On  the  27th  of  October  1863  three  sets  of  Defendants,  who  had  not  been  required 
to  answer  and  had  not  answered,  gave  notice  to  dismiss  for  want  of  prosecution,  aniet 
the  XXXIIId  Consolidated  Order,  r.  13.  This  order  enables  a  Defendant^  who  is  not 
required  to  answer,  to  move  to  dismiss  after  three  months  from  his  appearance, 
"  unless  a  motion  for  a  decree  or  decretal  order  shall  have  been  set  down  in  the  mean- 
time, or  the  cause  shall  have  been  set  down  to  be  heard." 

This  had  not  been  done  in  the  present  case. 

In  answer  to  the  application,  it  was  shewn  that  the  delay  in  proceeding  in  the 
cause  had  been  caused  by  the  other  Defendants  who  had  been  required  to  answer 
having  obtained  several  extensions  of  time  for  that  purpose,  and  that  the  Plaintiffs 
bad  never  had  the  opportunity  of  once  amending  their  bill. 

[288]  Mr.  Ba^llay,  Mr.  Cracknall,  Mr.  Southgate,  Mr.  Surrage  and  Mr.  K  K. 
Karslake,  for  the  Defendants,  in  support  of  their  several  motions. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiffs,  argued  that  as  the  proceedings  bad 
been  delayed  by  the  other  Defendants,  and  as  the  Plaintiffs  had  shewn  due  diligence, 
no  order  could  be  made.  That  it  was  not  compulsory  on  the  Court  to  make  the 
order,  and  that  these  notices  of  motions  ought  never  to  have  been  given.  They  also 
asked  for  time  to  amend  the  bill. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  shall  make  no  order  on 
these  motions.  The  Plaintiffs  have  shewn  not  only  reasonable  diligence,  but  that 
they  have  proceeded  actively  in  getting  on  with  the  suit  If  the  Plaintiffs  had  given 
the  Defendants,  who  are  now  moving  to  dismiss,  notice  of  what  was  doing  io  the 
cause,  I  should  certainly  have  given  toe  Plaintiffs  the  costs  of  these  motions. 

But  here,  the  Defendants,  without  making  any  inquiry,  gave  notice  of  motion  to 
dismiss  for  want  of  prosecution,  and  the  Plaintiffs  have  shewn  that  the  delay  is 
justified.  The  Court  will  make  no  order  on  this  motion,  but  will  give  the  Plaintiff 
a  month  to  amend  their  bill. 

Note. — See  Earl  MomingUm  v.  Smith,  9  Beav.  251 ;  ParHngrton  v.  BaiUie,  5  Sim. 
667 ;  Kelinge  v.  Audlei/,  4  Ir.  Eq.  Rep.  630. 
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[289]    Fbbeiian  v.  Butleb.    Noo.  16,  1863. 

The  Defendant^  the  trustee  and  executor,  was  also  a  mortgagee  on  part  of  the 
estate.  Upon  a  bill  for  the  administration  of  the  estate,  Held  that  the  Defendant 
was  not  bound  to  produce  the  mortgage  and  title^leeds,  but  that  he  must 
produce  all  accounts  in  his  possession  relating  to  the  mortgage. 

This  was  an  administration  suit  against  the  trustee  and  executor,  who  was  also 
entitled  to  a  mortgage  on  part  of  the  estate.  The  Defendant,  in  his  afiSdavit  of 
documents,  admitted  that  he  had  in  his  possession  the  mortgage  and  title-deeds,  and 
certain  accounts,  some  of  which  related  to  the  mortgage.  1&  objected  to  produce 
these. 

Mr.  Hardy,  for  the  Plaintiff,  insisted  on  their  production;  arguing  that  a 
mortgagee  was  bound  to  produce  all  his  accounts  and  vouchers;  Oman  v.  Hewett 
(9  Beav.  293). 

Mr.  W.  H.  Terrell,  for  the  Defendant.  A  mort^^ee  cannot  be  called  on  to 
account,  except  in  a  bill  to  redeem  him.  Oibaon  v.  MmaeU  was  a  redemption  bill, 
which  distinguishes  it  from  the  present,  which  is  a  mere  administration  suit. 

Ths  Mastkk  of  the  Bolls  [Sir  John  Romillj].  The  Plaintiff  is  entitled  to  the 
production  of  all  the  documents,  except  the  mortgage  and  title-deeds.  I  dissent  from 
the  doctrine  urged  on  behalf  of  the  Defendant,  which  would  amount  to  this :  that 
when  an  executor  or  administrator  pays  off  a  mortgage  on  the  estate,  out  of  his  own 
money,  he  is  able  to  avoid  shewing  any  of  the  documents  relating  to  it. 


[290]    Wood  v.  The  Charing  Cross  Railway  Company.    Nov.  13, 16,  1863. 

[See  Dowling  v.  Poniypool,  Caerleon  and  Newport  BaUtoay  Company,  1874,  L.  B.  18  Eq. 
747 ;  Corporation  of  FarkdaU  v.  fFest,  1887,  12  App.  Cas.  616.] 

Where  a  railway  company,  actine  bond  fide,  has  made  a  mistake  as  to  the  lands  they 
have  valued  and  taken  possession  of,  and  the  question  between  the  company  and 
the  landowner  is  merely  one  of  value,  this  Court  will  not,  by  injunction,  stay  the 
works  on  the  property  taken.  The  Courts  in  such  cases,  has  regard  to  the  injury 
which  may  be  done  to  the  public. 

This  railway  company  required,  for  the  purposes  of  the  extension  line  of  railway 
authorized  by  an  Act  of  1861,  cei-tain  property  in  Bedcross  Street,  Southwark,  of 
which  the  Plaintiff  was  lessee,  but  which  was  in  the  occupation  of  under-tenants. 

In  February  1862  the  company  gave  the  Plaintiff  the  usual  notice  to  treat;  and 
in  April  1862  he  claimed  JC1901  compensation.  The  company  required  further  part 
of  the  property,  and  gave  a  second  notice  to  treat  on  the  8th  of  September  1862 ;  and 
the  Plaintiff,  on  the  29th,  required  them  to  take  the  whole  property.  The  company 
caused  the  property  to  be  valued,  and  on  the  2d  of  October  1862  they  paid  the 
amount,  J&488,  into  Court,  and  gave  the  usual  bond. 

In  these  notices,  there  was  some  confusion  as  to  the  property  required,  and  some 
mistake  as  to  the  parcels. 

On  the  29th  of  December  1862  the  Plaintiff  gave  notice  that  he  required  the  com- 
pensation to  be  determined  by  a  jury,  and  on  the  13th  the  company  made  an  offer  of 
£1050,  which  the  Plaintiff  accepted ;  but  again,  there  was  some  confusion  as  to  the 
property  comprised  therein.  The  warrant  to  summon  a  jury  issued  on  the  17th  of 
January  1863 ;  and  on  the  21st  of  January  1863  the  company's  solicitor  wrote  to  the 
Plaintiff's  solicitor  as  follows  : — 

"In  looking  at  the  notice  served  by  you  on  the  29th  [291]  of  December  last  and 
tbe  company's  notice  of  the  3d  of  February  1862,  I  find  it  is  possible  that  some  mis- 
understanding may  arise  between  us,  as  to  the  property  covered  by  my  offer  of  the 
13th  instant,  as  a  small  piece  of  Bobson's  yard  appears  to  have  been  left  out  of  the 
company's  notice  to  treat,  by  accident     I  would  therefore  wish  you  to  understand 
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that  my  offer  of  £1050  was  intended  to  include  the  whole  of  the  wheel-wright's  shop, 
yard  and  premises,  held  by  Bobson,  and  also  the  house  and  premises,  Na  90  BedcrcMB 
Street  (92  on  Railway  City  Terminus  plan),  now  in  the  occupation  of  Mr.  Odham. 

"  Perhaps  you  will  be  good  enough  to  let  me  know  if  these  were  the  premises  yon 
understood  to  be  included  in  the  claim  forming  part  of  the  notice  of  the  29th  day  of 
December  1862,  before  I  take  steps  to  withdraw  the  warrant  to  summon  a  jury-" 

The  only  reply  and  explanation  given  b^  the  Plaintiff's  solicitors  was,  "We  beg  to 
refer  you  to  our  former  letter  to  you  on  this  matter."  But  this,  in  fact,  contained  no 
answer  to  the  inquiry. 

The  proceeding  by  jury  fell  to  the  ground ;  and  the  company,  who  had  preyiooaly 
entered  under  the  right  of  the  under-lessees,  commenced,  in  August  1863,  pulling 
down  some  of  the  buiMings  on  the  property,  and  forming  their  railway  thereon. 

The  Plaintiff  filed  his  bill  on  the  9th  of  September  1863,  to  restrain  the  company 
"  from  continuing  on  any  part  of  the  lands  "  until  after  they  had  come  to  an  agree- 
ment with  him  for  the  purchase.  "  2.  To  restrain  the  company  from  proceeding  with 
the  work  of  the  railway  over  the  land." 

[292]  The  Plaintiff  insisted  that  the  company  had  no  right  to  enter  on  the 
property,  and  that  their  entry  was  in  violation  of  the  statute.  That  as  to  part  of  the 
property,  no  notice  to  treat  had  been  given,  no  agreement  to  purchase  entered  into, 
and  no  bond  given  or  deposit  made  as  required  by  the  statute.  That  the  company, 
by  pulling  down  the  buildings  and  forming  their  railway,  were  committing  irreparable 
waste  and  damage  on  the  Plaintiff's  property. 

Mr.  Selwyn  and  Mr.  Joyce,  for  the  Plaintiff. 

Sir  Hugh  Cairns  and  Mr.  Speed,  for  the  company. 

Nov.  16.  The  Master  of  the  Koli^  [Sir  John  Bomilly].  I  am  of  opinion,  in 
this  case,  that  sufficient  ground  is  not  shewn  to  induce  the  Court  to  grant  any 
injunction  against  the  Defendants.  [His  Honor  stated  the  facts  of  the  case,  obeerviug 
that  he  considered  the  Plaintiff's  claim  made  in  April  1862  for  XI 901  ambiguous; 
that  there  was  an  uncertainty  as  to  what  was  meant  by  "  Bobson's  yard,"  and  that 
the  evidence  did  not  clearly  shew  what  was  comprised  in  the  surveyor's  valuation.] 

There  was  a  considerable  correspondence  between  the  parties,  and  several  letters 
passed  between  them,  with  a  view  to  buying  the  property  and  endeavouring  to  settle 
it  cunicably  instead  of  going  before  a  jury.  That  failed,  at  least  it  did  not  come  to 
any  definite  conclusion ;  but  this  took  place,  which  appears  to  me  extremely  material 
On  the  21st  of  January  1863  the  Defendants  evidently  supposed  that  they  had 
made  some  mistake  as  to  what  was  included  in  the  Plaintiffs  [293]  claim,  and  they 
asked  for  an  explanation  on  that  subject.  This  letter,  in  the  latter  part  of  it,  clearly 
applies  for  and  requests  an  explanation  of  how  much  was  included  in  the  claim. 
[See  ante,  p.  291.]  Not  only  is  this  observation  very  strong  against  the  Plaintiff,  for 
where  a  document  is  ambiguous,  it  must  be  construed  most  strictly  asainst  the  person 
who  makes  the  statement,  but,  in  addition  to  that^  here  is  a  bond,  fide  application  by 
the  Defendants,  who  say  they  may  have  made  a  mistake  as  to  what  was  included  in 
the  claim.  The  only  answer  they  get  is,  "  Act  on  your  own  peril " — ^in  substance  it 
is  that — "We  will  give  you  no  information  on  the  subject  You  must  judge  for 
yourselves.    There  is  the  claim,  make  it  out  as  well  as  you  can." 

If  a  company  bond  fide  make  a  mistake  as  to  what  they  have  valued  and  taken 
possession  of,  is  it  competent  for  the  landowner  to  come  here  and  say,  "  You  have 
acted  in  contravention  of  the  provisions  and  the  powers  given  you  by  the  Act  of 
Parliament,  and  in  consequence  of  that,  this  Court  must  interpose  with  a  strong  hand 
and  prevent  you  from  taking  any  further  steps  in  the  matter  1 "  I  apprehend  that  is 
not  the  course  which  this  Court  would  take.  If  the  explanation  requested  had  been 
fairly  given  by  the  Plaintiff  on  the  21st  January  1863,  then,  if  the  company  had  been 
wrong,  they  would  have  had  ample  time  to  set  the  matter  right  before  the  bill  was 
filed.  But  the  Plaintiff  did  nothing  of  the  sort ;  he  simply  allows  the  matter  to  go 
on,  and,  in  point  of  fact,  leaves  the  company  to  do  it  at  their  peril ;  and  even  in  the 
month  of  August  1863,  when  it  is  quite  clear  that  they  have  taken  possession  of  this 
property  and  are  using  it  for  making  their  railway,  the  Plaintiff  makes  no  application 
whatever  to  the  Court  on  the  subject,  but  rests  until  the  9th  of  September  1863,  when 
he  files  his  bill,  but  makes  no  application  until  the  2d  of  No-[294]-vember,  he  being 
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aware  of  what  is  taking  place  during  the  whole  of  that  time,  I  apprehend  the  rule 
of  the  Coart  in  all  these  matters  is  this : — The  Legislature  empowers  the  railway 
eompany  to  take  the  property  on  ^yine  a  reasonable  sum  for  it ;  but  they  must  not 
take  it  arbitrarily  or  without  giving  a  niir  and  reasonable  compensation  to  the  owner 
of  the  property,  and  they  are  bound  to  put  the  matter  in  such  a  shape  that  a  jury  or 
arbitrator  may  be  able  to  form  an  accurate  estimate  of  its  value.  If  a  railway 
company,  disregarding  the  provisions  of  the  Act,  thinks  fit  to  take  possession  of 
property,  to  act  with  a  high  hand  and  set  the  owner  in  defiance,  this  Court  interferes 
and  restrains  the  company  from  taking  any  further  step  in  the  matter ;  but  it  only 
does  so  if  the  owner  comes  with  reasonable  diligence,  at  the  proper  time,  and  without 
doing  unnecessary  injury  to  the  company,  fiut  if  a  company  acting  bond  fide  take 
possession  of  property  by  mistake,  and  it  is  merely  a  question  of  value  between  the 
company  and  the  owner,  then  I  apprehend  the  Court  does  not  act  in  the  same  way, 
unless  it  is  shewn  there  has  been  culpable  negligence  on  the  part  of  the  company. 

The  object  of  the  84th  section  of  the  Act  (8  &  9  Vict,  a  18)  is  this :  it  is  obvious, 
on  the  one  hand,  that  though  time  is  a  matter  of  great  importance  to  the  company, 
and  facilities  must  be  given  to  the  company  to  take  possession  of  the  land  as  soon  as 
possible,  still  that  they  are  not  to  be  allowed  to  do  so  without  making  or  securing 
payment  of  the  full  value  to  the  owner,  they  are  not  to  set  him  at  defiance  :  so,  on 
the  other  hand,  the  landowner  must  not  take  advantage  of  the  peculiar  necessity 
which  the  company  has  for  speedy  occupation,  and,  by  reason  of  some  accidental  slip, 
extort  from  the  company  a  larger  sum  than  the  property  is  fairly  worth. 

[296]  I  see,  in  this  case,  no  misconduct  on  the  part  of  the  company,  and  they 
having  had  possession  from  August  till  the  2d  of  November,  and  having  completed  or 
nearly  competed  their  works  on  the  spot,  I  think  the  Plaintiff  has  come  too  late  to 
this  Court  to  turn  the  company  out  of  possession  or  to  restrain  them  from  taking  any 
further  steps  in  the  matter. 

In  addition  to  that,  I  do  not  consider  the  granting  an  injunction  which  stops  the 
works  to  be  merely  a  question  between  the  Plaintiff  and  the  company  ;  I  think,  as 
Lord  Cottenham  did  in  the  case  of  JUgby  v.  The  Great  Western  Bailway  Company 
(2  Phil.  44 ;  15  L.  J.  (Ch.)  266,  and  19  L.  J.  (Ch.)  470),  that  the  public  have  an 
interest  in  this  matter.  When,  therefore,  it  appears  that  by  granting  this  injunction 
I  shall  stop  the  opening  of  the  railway  without  giving  any  benefit  to  the  Plaintiff, 
except,  pernaps,  the  means  of  enhancing  the  price  to  be  paid  to  him,  and  that  I  shall 
be  causing  an  inconvenience  to  the  company  and  an  injury  to  the  public,  I  think  that 
this  is  an  additional  element  which  ought  to  induce  me  to  abstain  from  interfering  in 
this  matter. 

Upon  the  whole,  my  opinion  is,  that  the  Plaintiff  has  failed  in  making  out  any 
case  for  the  interference  of  the  Court,  and  the  motion  must,  therefore,  be  renised ;  but 
I  will  make  the  costs  of  it  costs  in  the  cause. 

[296]    Mason  v.  Broadbent.    Nov.  17,  18, 1863. 

[S.  C.  9  L.  T.  565 ;  12  W.  E.  118.  See  Edmmda  v.  Waugh,  1866,  L.  R.  1  Eq.  420 ; 
1%  re  Manhfield,  1887,  34  Ch.  D.  724.  Discussed,  Dingle  v.  Coppen  [1899],  1  Ch. 
726.] 

After  the  sale  of  the  estate  by  a  trustee  for  a  mortgagee,  under  a  power  of  sale,  it  was 
held,  in  a  suit  by  the  mortgagor  to  recover  the  surplus  money,  that  the  mortgagee 
could  not,  under  the  3  &  4  Will.  4,  c.  27,  retain  more  than  six  years'  arrears  of 
interest  out  of  the  purchase-money. 

By  a  deed  dated  the  1st  of  June  1848,  and  made  between  Tomlinson  of  the  first 
psrt^  Broadbent  of  the  second  part,  Phipson  of  the  third  part,  and  Blair  and  eleven 
others  of  the  fourth  part,  reciting  an  existing  mortgage  from  Tomlinson  to  Woodward 
for  £1700,  and  another  mortgage  to  Phipson  for  £800,  and  that  Tomlinson  was 
indebted  to  the  parties  of  the  fourth  part  in  the  sum  of  £1150 ;  and  reciting  that  it 
Ittd  been  agreed  that  Tomlinson  should  execute  a  mortgage  to  Broadbent,  "a$  a 
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irv^e  for  securing  the  repayment  of  the  sums  "  of  jC800  and  £\  150 :  it  was  witnessed 
that  Tomlinson  conveyed  the  property  to  Broadbent  in  fee,  subject  to  a  proviso  for 
redemption,  on  payment  on  the  Ist  of  July  1848  of  the  tnro  sums  of  £800  and  £1150 
and  interest.  And  it  was  "  declared  and  agreed,"  that  in  case  default  should  be  made 
in  payment  of  these  two  sums,  "  it  should  be  lawful "  for  Broadbent  to  sell  the 
property,  "  and  out  of  the  money  which  shall  arise,"  Broadbent  "  shall,  in  the  first 
place,  pay  the  expenses  attending  the  said  sale  or  sales,  and  the  execution  of  the  tnuti  of 
these  presents ;  and  in  the  next  place  "  shall  pay  the  first  and  second  mortgages,  and, 
after  payment  thereof,  pay  to  the  parties  of  the  fourth  part  the  £1150  "and  all 
interest  thereon  from  the  date  thereof,"  and  "  lastly  shall  deliver  the  surplus,  if  any, 
unto  "  Tomlinson.     There  was  a  covenant  by  Tomlinson  with  the  parties  of  the  fourdi 

Eirt  to  pay  on  demand,  and  a  subsequent  declaration  that  all  the  moneys  received  by 
roadbent  from  the  sale  should  be  applied,  first,  in  payment  of  the  costs  of  executing 
the  powers  and  [297]  tntsts  thereby  reposed  in  him,  and  next  in  payment  ot 
Phipson's  interest,  and  next  in  payment  of  the  interest  of  the  £1150,  and  that  the 
surplus  should  be  "accumulated  towards  payment  of  the  principal  sums  intended  to 
be  thereby  secured." 

No  interest  whatever  had  ever  been  paid  on  the  £1150,  and  in  November  1863 
the  property  was  sold  by  Broadbent  under  the  power  of  sale.  After  payment  of  the 
two  mortgages  prior  to  the  £1150  there  remained  in  his  hands  a  balance  of  £1838, 
5b.  4d.  applicable  to  the  payment  of  the  £1150  and  the  arrears  of  interest. 

The  Plaintiff,  who  was  entitled  to  the  equity  of  redemption  under  Tomlinson, 
sought  by  this  suit  to  recover  the  surplus,  after  payment  of  six  years'  interest  only 
on  me  £1150.  He  insisted  that  the  recovery  of  the  other  arrears  had  been  barred  by 
the  statute  3  &  4  Will.  4,  c.  27,  s.  42.  The  Defendants  claimed  the  principal  sum  of 
£1150,  together  with  arrears  from  1848  down  to  the  completion  of  the  purchase  in 
February  1863,  amounting  in  the  whole  to  £1909. 

Mr.  Selwyn  and  Mr.  Horsey,  for  the  Plaintiff.  The  Defendant  has  no  right  to 
retain  more  than  six  years'  arrears  of  interest,  for  the  3  &  4  Will.  4,  c.  27,  s.  42,  is 
express  that  no  arrears  of  interest  on  any  money  charged  upon  any  land  shall  be 
recovered  but  within  six  years  next  after  the  same  shall  have  become  due,  and  the 
S4th  section  extinguishes  the  right  as  well  as  the  remedy.  Secondly,  there  is  no 
express  trust  to  bring  the  case  within  the  25th  section,  as  in  Lewis  v.  Duneombe 
(29  Beav.  175),  but  a  mere  power  to  sell,  and  the  excep-[298]-tion  introduced  into 
the  25th  section  refers  to  adverse  claims  between  trustee  and  cestui  que  trust,  and  not 
to  those  between  two  persons  between  whom  the  relation  of  trustee  and  cestui  que  trust 
does  not  exist.  The  trust  must  also  be  "express"  and  not  constructive,  and  a 
mortgagee  is  not  in  any  sense  a  trustee  for  a  mortgagor.  It  is  true  that  by  the  deed 
the  Defendant  is  to  pay  all  interest ;  this  means  all  interest  which  by  law  can  be 
recovered,  and  not  that  which  is  barred  by  the  statute.  The  rights  of  a  mortgagor 
are  the  same  in  a  bill  to  foreclose  as  in  a  bill  to  redeem,  and  the  claims  of  a  mortgagee 
to  interest  cannot  be  greater  against  the  produce  of  the  estate  than  against  the  estate 
itself.  The  cases  of  Young  v.  Lord  Waterpa/rk  (13  Sim.  204,  and  affirmed  15  L.  J. 
(Ch.)  63) ;  Cox  v.  Dohnan  (2  De  G.  M.  &  G.  592) ;  Dv.  Figier  v.  Lee  (see  2  Hare,  328); 
Sivdair  v.  Jadcson  (17  Beav.  405),  were  referred  to. 

Mr.  Cole  and  Mr.  Dryden,  for  Broadbent  and,  by  consent,  for  the  parties  bene- 
ficially interested  in  the  £1150.  The  statute  3  &  4  Will.  4,  c.  27,  in  no  way  interferes 
with  the  Defendant's  right  to  retain  the  fourteen  years'  arrears  of  interest  out  of  the 
purchase-money  of  the  estate.  The  42d  section  says  that  no  arrears  of  interest  shall 
be  recovered  "  by  any  distress,  action  or  suit  but  within  six  years."  This  applies 
only  to  the  recovery  of  the  arrears  as  against  the  land  itself  by  those  specified  means, 
but  here  the  estate  had  been  sold  prior  to  the  institution  of  the  suit,  and  the  relief 
sought  is  against  money  iu  the  hands  of  the  Defendant,  to  which  this  section  of  the 
statute  has  no  application.  It  is  a  suit  not  of  the  mortgagee  to  recover  the  arrears  as 
against  the  lands  of  the  mortgagor,  but  a  proceeding  by  the  mortgagor  to  get  [299] 
back  moneys  received  by  the  mortgagee,  and  which  he  has  a  right  to  retain  and  apply 
in  discharge  of  the  existing  arrears  of  interest.  There  is  nothing  in  the  statute  which 
extinguishes  the  right  of  the  mortgagor  to  any  arrears  of  interest.  WTiat  is 
extinguished  by  the  34th  section  is  the  right  of  the  mortgagee  "  to  the  land,  rent  or 
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advowsoo,"  aod  it  does  not  touch  the  arrears  mentioned  in  the  subsequent  section 
(a.  42).  It  is  clearly  settled  that  a  mortgagor  may  recover  twenty  years'  arrears  of 
interest  under  his  covenant,  by  virtue  of  the  3  &  4  Will.  4,  c.  42,  s.  3,  and  therefore 
at  the  time  of  the  sale,  fourteen  years'  arrears  were  legally  due  to  the  mortgagees. 

But,  secondly,  there  is  a  distinct  trust  in  this  case.  Broadbent  has  no  beneficial 
interest,  he  is  a  mere  trustee  to  secure  the  mortgages  and  to  pay  over  the  surplus  to 
the  mortgagor.  There  is  no  difference  between  a  power  and  a  trust  for  sale ;  but 
this  is  clear,  that  immediately  upon  the  sale,  Broadbent  became  an  express  trustee 
both  for  the  mortgagor  and  the  mortgagees.  The  case,  therefore,  is  excepted  from 
the  operation  of  the  3  &  4  Will  4,  c.  27,  by  the  25th  section,  and  it  comes  within 
the  decision  of  Lewis  v.  Duneombe  (29  Beav.  175).  Again,  the  word  "trust"  is  used 
in  the  deed,  and  the  trust  is  to  pay  the  costs  attending  "  the  execution  of  the  trusts," 
sod  then  the  arrears  from  the  date  of  the  deed.  At  the  time  of  the  sale  these 
arrears  consisted  of  interest  for  fourteen  years,  no  part  of  which  had  been  extinguished 
or  barred  by  any  statute. 

Mr.  Selwyu,  in  reply.  lo  Leina  v.  Duneombe,  the  first  express  trust  was  for 
Duneombe.  The  Plaintiff  could  redeem  on  payment  of  six  years'  arrears,  and  this  is 
a  suit  of  the  same  nature. 

[300]  Nov.  18.  The  Masteb  of  the  Bolls  [Sir  John  fiomilly].  The  question 
in  this  case  arises  upon  the  construction  of  the  Statute  of  Limitations  of  the  3  &  4 
of  Will.  4,  c.  27,  s.  42,  as  to  which  it  is  quite  settled,  by  all  the  authorities,  that 
unless  an  express  trust  be  created  for  the  payment  of  interest,  it  is  barred  after  the 
lapse  of  six  years. 

I  am  of  opinion  that  there  is  no  trust  created.  In  fact^  it  is  not  pretended  that  any 
trust  is  or  could  have  been  created  until  the  money  which  arose  from  the  sale  of 
the  property  got  into  the  hands  of  the  mortgagee,  who  had  the  power  of  sale. 

I  think  it  nas  been  properly  admitted,  that  with  respect  to  the  persons  for  whom 
Mr.  Broadbent  is  a  trustee,  that  is,  for  the  eleven  persons  who  advanced  the  money, 
that  circumstance  does  not  affect  the  question  before  me.  There  must  be  the  relation 
of  trustee  and  cestui  que  trust  created  between  the  mortgagor  and  the  mortgagee  in 
order  to  prevent  the  statute  from  applying,  to  prevent  the  operation  of  the  bar 
created  by  tfae  47th  section  of  the  statute,  or,  in  other  words,  to  prevent  the  recovery 
of  interest  beyond  six  years. 

In  this  case,  unlike  the  cases  of  Hunter  v.  Noekolds  (1  Mac.  &  6.  640),  Lewis  v. 
Dwneomie  (29  Beav.  75),  and  Cox  v.  Dolman  (2  De  G.  M.  &  G.  692),  there  is  no  trust 
term  and  no  trust  estate  created  for  the  purpose  of  paying  the  interest  which  existed 
in  those  cases  and  is  totally  wanting  in  this.  In  those  cases  there  was  a  trust  term 
created  to  pay  the  interest,  or  there  was  a  conveyance  of  the  whole  of  the  [301] 
property  to  trustees  upon  certain  trusts,  not  for  their  own  benefit  but  for  certain 
tiusta,  one  of  which  was  to  pay  the  interest.  In  all  those  cases,  therefore,  the 
exemption  provided  by  the  statute  applies,  but  there  is  nothing  of  tfae  sort  here. 
Here,  after  the  power  of  sale,  it  is  directed  that,  out  of  the  money  to  arise  from 
(och  sale,  Broadbent  is  to  pay  the  costs  and  expenses,  and  out  of  the  remainder  he 
it  to  pay  Phipson  £800  with  interest,  and  then  to  pay  to  the  persons  for  whom  Mr. 
Broadbent  is  trustee,  a  sum  of  X1150,  "and  all  interest  thereon  from  the  date 
thereof."  That  means  not  a  trust  created  by  the  mortgagor  at  that  time,  to  the  effect 
that  all  the  interest  which  might  have  accrued  due  from  the  beginning  should  be 
paid  to  these  persons,  but  only  so  much  interest  as  was  then  actually  due.  Accord- 
ingly, if  there  is  no  more  than  six  years'  interest  legally  due,  that  is  the  limit  of  the 
amount  which  he  is  to  pay. 

It  would  be  an  anomalous  state  of  things  to  say  that  the  day  before  the  power  of 
■de  was  exercised,  the  sale  could  have  been  stopped,  and  that  the  mortgagor  could 
have  redeemed  the  property  by  payment  of  the  principal  and  six  years'  interest,  but 
that  the  day  after  the  sale  he  is  obliged  to  pay  interest  from  the  date  of  the  deed  for 
twelve,  thirteen  or  fourteen  years. 

I  am  confirmed  in  this  view  because  the  deed  subsequently  directs  the  application 
of  the  money  in  payment  of  the  interest  on  the  mortgages,  and  the  surplus,  if  any,  is 
to  be  accumulated  towards  the  payment  of  the  principal.  I  am  of  opinion,  therefore, 
that  this  case  comes  within  the  principle  laid  down  by  Lord  Cottenham  in  the  case 
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of  HwUer  t.  Noekaids  (1  Mac  &  Qor.  640),  and  that  it  is  [302]  not  a  case  in  which 
more  than  six  years'  interest  can  be  recovered. 

I  cannot  0ve  any  costs.  It  is  a  case  well  worthy  of  trying,  and  as  the  eesbiu  jw 
trust  of  Mr.  Broadbent  were  not  brought  before  the  Court,  he  could  not,  without 
incurring  considerable  risk,  give  it  up.  It  is  not  a  case  to  give  costs  to  the  DefendsnL 
I  will  make  an  order  for  payment  of  the  £475,  and  let  each  party  pay  his  own  ooita. 

Note. — ^The  case  was  appealed,  but  was  compromised,  by  payment  of  less  than 
one-third  of  the  fund  in  dispute  to  the  claimant 

[302]    Glanville  v.  Olantille.    Nov.  17, 18,  1863. 

[S.  C.  33  L.  J.  Ch.  317  J  9  L.  T.  470 ;  3  N.  R.  58 ;  9  Jur.  (N.  S.)  1189 ; 

12  W.  R.  93.] 

A  testator  having  four  nephews  and  a  niece,  children  of  his  brother  Bichard,  bequeathed 
some  stock  "  in  trust  for  his  four  nephews  and  niece,  children  of  my  brother 
Bichard,  namely,  Robert,  Richard,  Francis  and  Margaret "  (omitting  Thomas  the 
fourth  nephew).  Held,  that  Thomas  could  not  be  admitted  to  participate  in  the 
bequest. 

The  testator,  by  his  will  in  1862,  bequeathed  to  two  trustees  the  New  £3  per 
cents,  standing  in  his  name  on  the  following  trusts : — 

"  In  trust  ^  my  four  nmihem  and  niece,  children  of  my  said  brother  Richard,  namek/, 
Robert  OkmvMe,  Richard  GtanviUe,  Francis  GlanvUle  and  Margaret  Jane  Qkmmlle,  to  be 
equally  divided  [between]  them ;  but  if  any  or  either  of  them,  my  said  nephewi 
and  niece,  shall  die  under  the  age  of  twenty-one,  then  as  to  the  share  or  shares  original 
of  such  of  them  so  dying,  in  trust  for  the  others  of  my  said  nephews  and  niece,  and 
if  more  than  one,  in  equal  shares.  And  I  direct  my  said  trustees,  during  the  minori^ 
of  my  said  nephews  and  niece,  to  [303]  apply  the  interest,  dividends  and  annnal 
produce  of  his  or  her  share  towards  his  or  her  respective  maintenance  or  education 
until  the  end  of  the  year  1872,  when  I  direct  a  general  division  of  the  property  to 
take  place." 

The  testator  died  in  the  same  year  (1862). 

There  were  five  children  only  of  the  testator's  brother,  Richard  Glanville,  living 
at  the  testator's  death,  namely,  the  Plaintiff  Robert  Glanville,  Richard  Glanville, 
Francis  Glanville,  Margaret  Jane  Glanville  and  Thomas  Glanville,  all  of  whom  were 
now  living,  and  of  whom  Robert  Glanville  only  had  attained  the  age  of  twenty-one 
years.  Margaret  Jane  was  born  in  March  1850,  and  Thomas  in  February  1852. 
The  question  was,  whether  the  youngest  nephew,  Thomas,  whose  name  was  omitted 
in  the  will,  was  entitled  to  any  share  of  the  New  £3  per  cents. 

Mr.  Lloyd,  junior,  for  Robert,  who  had  attained  twenty-one,  argued  that  the  fund 
was  divisible  into  fourths,  and  that  the  one-fourth  of  Robert  was  now  payable, 
notwithsUmding  the  direction  to  divide  at  the  end  of  1872;  Sa/undera  ▼.  ymitier 
(4  Beav.  115) ;  In  re  Jacob's  WiU  (29  Beav.  402). 

Mr.  Athelstane  WOlcook,  for  Richard,  Francis  and  Marguet.  The  nephew 
Thomas  is  excluded  in  this  gift.  In  the  cases  of  TomJiins  v.  Tomikins  (cited  19  Yes. 
126,  note  30),  Garvey  v.  Hibbert  (19  Ves.  124)  and  Scott  v.  FmmdheU  (1  Cox,  79)  die 
members  of  the  class  were  not  named  as  they  are  here ;  it  was  therefore  necessary  to 
include  all,  for  otherwise  the  gift  would  have  been  void  for  uncertainty.  In  [304] 
Eddels  V.  Johnson  (1  Giff.  22)  the  gift  was  to  four  children,  naming  three,  and  it  was 
therefore  necessary  either  to  admit  the  fourth  or  change  the  word  "four"  into 
"  three ; "  but  here  the  number  is  four,  and  the  number  of  legatees  named  is  Uie 
same.  In  Humphreys  v.  Humphreys  (2  Cox,  184)  the  gift  was  to  seven  children, 
naming  six,  and  the  seventh  was  admitted ;  and  the  gut  was  to  children,  in  which 
case  the  Court  is  more  indulgent  than  in  that  of  nephews. 

Mr.  T.  B.  Williams,  for  Thomas.  The  nephew  Thomas  is  entitled  to  participate 
in  this  legacy.  The  testator  knew  of  his  existence,  and  his  name  has  been  acciden- 
tally omitted ;  Harrison  v.  Harrison  (1  Russ.  &  Myl.  72) ;  Stebbing  v.  fFaikey  (1  Cox, 
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250,  and  2  Bra  C.  C.  85) ;  Morrison  v.  Martin  (5  Hare,  507) ;  and  see  Yeais  v,  Yeats 
(16  Beav.  170,  and  172,  n.).  The  words  are  "four  nephews  and  my  niece;"  the 
word  "  four "  applies  to  the  nephews  only,  and  can  only  be  satisfied  by  including 
Thomas.  Again,  the  division  is  postponed  until  the  end  of  the  year  1872,  and  the 
next  elder  child  will  attain  twenty-one  in  March  1871,  so  that  the  division  is  not  to 
take  place  until  long  after  she  attained  her  majority.  This  shews  that  her  younger 
brother  was  intended  to  be  included. 

Mr.  Bevir,  for  the  executor. 

The  Master  of  the  Bolls.  I  am  afraid  that  I  must  treat  this  gift  as  excluding 
Thomas.  It  is  in  trust  "  for  my  four  nephews  and  niece,  children  of  my  brother 
Richard."  There  were  only  four  nephews  and  one  niece,  and,  therefore,  if  the  [305] 
testator  had  wished  these  five  to  take,  he  might  have  stopped  here,  but  he  goes  on  to 
specify  them  by  name.  It  is  not  a  very  accurate  mode  of  speaking,  nor  a  convenient 
mode  of  expressing  himself,  but  it  is  not  ungrammatical.  It  is  a  gift  to  four  persons 
who  stand  in  the  same  relation  to  him,  namely,  the  three  nephews  and  the  niece. 
Bat  I  am  afraid  it  is  not  in  the  power  of  the  Court  to  extend  a  gift,  where  a  definite 
meaning  can  be  given  to  the  words  as  they  stand. 

I  may  possibly  derive  some  light  from  the  direction  to  apply  the  interest  towards 
the  maintenance  during  minority,  for  the  youngest  but  one  would  attain  twenty-one 
iD  March  1871,  and  it  would  therefore  be  unnecessary  to  postpone  the  division  for  a 
year  and  three  quarters  after  that  event.  But,  on  the  other  hand,  why  should  he 
direct  the  division  to  take  place  at  the  end  of  1872,  when  Thomas  would  still  be  a 
minor t 

Nob.  18.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  have  been  very 
desirous  to  admit  the  fourth  nephew  to  participate  in  this  bequest ;  but  I  think  that 
I  have  no  power  to  do  so.  The  word  "  four  "  is  not  confined  to  the  nephews,  but  it 
includes  the  niece.  The  nft  is,  "  for  my  four  nephews  and  oiece,  children  of  my 
brother  Richard,  namely,"  Robert,  Richard,  Francis  and  Margaret  The  word  "four" 
it  not  necessarily  confined  to  the  nephews,  but  may  comprise  the  niece.  If  the 
testator  had  merely  said,  "in  trust  for  my  four  nephews  and  my  niece,"  I  should 
have  come  to  a  different  conclusion,  and  it  certainly  seems  strange  that  he  should 
exclude  a  child  of  so  tender  an  age,  namely,  a  boy,  who  in  1862  was  only  ten  years 
old. 

[906]  The  testator  directs  the  income  to  be  applied  towards  their  maintenance, 
"during  the  minority  of  my  said  nephews  and  niece,"  "until  the  end  of  the  year 
1872,"  wbea  the  division  was  to  take  place.  But  Thomas  would  not  attain  twenty- 
one  until  Februarv  1873,  and  therefore  the  division  would  take  place  during  his 
minority.  The  inference  to  be  drawn  from  this  clause  is  therefore  unfavoraue  to 
Thomas. 

I  am  of  opinion,  therefore,  that  he  is  not  included  in  this  gift. 


[306]    Williams  v.  Williams.    Nov.  10, 18,  1863. 

[S.  0.  9  L.  T.  566 ;  3  N.  R.  100 ;  9  Jur.  (N.  S.)  1267 ;  12  W.  R.  140.] 

An  heir  is  entitled  to  have  the  validity  of  a  contested  will  tried  upon  an  issue,  or 
possibly,  under  the  25  &  26  Vict.  c.  42,  by  a  jury  before  the  Court  of  Chancery. 
Bat  when  the  heir  has  caused  the  difficulty,  as  when  he  has  destroyed  the  will,  or 
where  it  is  traced  into  his  possession  and  he  does  not  produce  it,  he  has  no  such 
right. 

Robert  Williams  died  in  February  1861,  seised  in  fee  of  two  small  farms  in 
Anglesea.  He  left  Ann  Williams,  his  widow,  the  Defendant  William  Williams,  his 
eldest  son  and  heir  at  law,  and  Robert  Williams,  a  younger  son,  surviving  him. 

The  widow  and  younger  son  filed  this  bill,  alleging  that  the  deceased  had  made 
a  will,  by  which  he  had  devised  the  property  to  them ;  but  that  the  will  had  been 
destroyed  by  the  Defendant,  the  heir  at  law. 

R.  viiL— 13 
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It  was  proved  by  the  two  attesting  witnesses  that  the  will  had  been  prepared  and 
executed  in  the  year  1868  or  1859.  The  grandson  of  the  deceased  proved  that  the 
will  had  been  given  to  him  by  the  deceased,  and  that  when  he  went  to  reside  with 
the  Defendant  at  Liverpool  he  had  delivered  it  first  to  him,  and  afterwards,  at  the 
Defendant's  request,  to  the  Defendant's  wife.  At  the  funeral,  the  Defendant  beiog 
asked  if  he  had  brought  [307]  the  will,  "  said  he  had  not,  because  he  had  come  from 
home  in  a  hurry,  but  would  send  for  it."  He  had  also  made  inconsistent  statemento 
to  different  witnesses.  To  one  he  stated  "  that  his  wife  had  it,"  and  to  another  he 
said,  "  he  was  afraid  his  wife  had  done  something  to  it,  as  she  had  said  she  would 
put  it  in  the  fire,"  and  he  afterwards  said,  "  that  he  had  got  into  a  bad  temper  and 
put  it  in  the  fire." 

The  Defendant  and  his  wife  denied  ever  having  seen  the  will,  and  said  they 
believed  the  deceased  had  died  intestate.  The  Defendant  had  given  notice  to  cross- 
examine  the  Plaintiff's  witnesses,  but  had  failed  to  advance  the  funds  necessary  to 
bring  them  up,  so  that  they  were  not  cross-examined. 

"The  bill  prayed  the  delivery  of  the  will,  and  that  it  might  be  established,  and  ia 
default  of  its  delivery,  for  a  declaration  of  the  Plaintiffs'  right  to  the  farms,  and  for  s 
conveyance  to  them  by  the  Defendant. 

Mr.  Selwyn  and  Mr.  Osborne  Morgan,  for  the  Plaintiffs,  contended  that  the 
evidence  established  the  existence  of  the  will  and  its  subsequent  destruction,  or  the 
concealment  of  it  by  the  heir  at  law,  and  that,  therefore,  he  was  not  entitled,  as  of 
right,  to  an  issue  dansavit  vel  rum;  Hampden  v.  Hampden  (3  Bro.  P.  C.  551) ;  Boysc  r. 
Rosshmmgh  (3  De  G.  M.  &  G.  817) ;  25  &  26  Vict.  c.  42  ;  Hayne  v.  Hayne  (1  Dick.  18) ; 
Woodroffe  v.  Wood  (1  Dick.  32).  That  the  Plaintiffs  were  entitled  to  an  immediate 
decree  to  hold  the  estate,  and  that  the  heir  should  convey  it  to  them ;  Daidm  r. 
Coaiswffrth  (1  Peere  Wms.  731). 

Mr.  Bristowe,  for  the  Defendant,  the  heir  at  law,  [308]  contended  that  the 
Plaintiff's  evidence  was  unsatisfactory,  and  that  the  heir  at  law  was  entitled  to  hare 
the  question  tried  before  a  jury  under  an  issue  deviaavU  vel  rum.  He  cited  Mm 
v.  Rkkeit  (7  Beav.  93) ;  Tudcer  v.  Sanger  (1  M'Clel.  424).  He  argued  that  the  heir, 
not  having  been  able  to  cross-examine  the  witnesses,  by  reason  of  the  expense,  ought 
to  have  an  opportunity  of  doing  so. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  think  the  Plaintiff  is  entitled 
to  a  decree.  I  concur  in  the  observation  that  the  heir  has  a  right  to  have  the  question 
of  the  validity  of  a  contested  will  tried  by  an  issue  devisavit  vel  rum,  or  possibly  now 
by  a  jury  in  this  Court ;  but  that  is  only  in  the  case  where  the  heir  has  not  occasioned 
the  necessity  of  a  trial ;  for  in  all  those  cases  in  which  the  Court  is  of  opinion  that  the 
heir  himself  has  occasioned  the  difficulty,  he  is  not  entitled  to  insist  on  that  right 
Thus,  where  it  is  alleged  that  A.  B.  maide  a  will,  which  cannot  be  found,  the  heir  is 
entitled  to  put  the  claimant  under  the  alleged  will  on  strict  proof  of  it,  and  to  have  a 
vivd  voce  examination  of  the  witnesses.  But  if  the  heir  has  himself  destroyed  the  will, 
or  if  he  has  received  the  will  and  does  not  produce  it,  then  it  is  different,  for  the 
presumption  of  law  is,  that  where  a  person  keeps  back  evidence,  everything  is  to  be 
taken  most  strongly  against  him.  This  rule  of  law  is  laid  down  in  Armory  v.Delamirie 
(1  Strange,  505),  that  where  a  person  suppresses  evidence  "it  ought  to  be  most 
strongly  presumed  against  him,'  and  there  are  other  cases,  such  as  Hampden  v. 
Hampden,  (3  Bro.  P.  C.  550),  to  the  same  effect. 

[309]  The  question  now  is,  whether  the  evidence  before  me  is  satisfactory.  If  it 
had  not  been,  I  should  most  probably  have  directed  the  question  to  be  tried  before 
myself  with  a  jury,  when  the  witnesses  would  be  examined  and  crosa-examined  in 
open  Court.  If  I  were  to  direct  an  issue,  it  is  clear  that  the  whole  of  the  estate  would 
be  wasted  before  the  time  for  applying  for  a  new  trial  arrived.  Now  with  regard  to 
the  evidence,  there  is  first  the  testimony  of  the  two  attesting  witnesses,  who  prove  the 
preparation  and  execution  of  the  will  and  the  purport  and  effect  of  it.  If  it  rested 
there,  the  heir  would  be  entitled  to  an  issue.  But  Eobert  Jones,  the  grandson,  says 
that  the  will  was  entrusted  to  him  by  the  testator,  and  that  he  delivered  it  to  toe 
Defendant's  wife.  Besides  this,  there  is  the  evidence  of  what  the  Defendant  said  at 
the  funeral.  I  cannot  disbelieve  this  evidence  unless  discredited  on  cross-examination, 
and  as  the  Defendant  has  not  thought  fit  to  cross-examine  these  witnesses,  I  must 
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treat  it  as  if  he  had  declined  to  do  so.  On  the  other  side,  there  is  the  simple  denial 
of  the  Defendant  and  his  wife. 

I  am  of  opinion  that  the  will  is  traced  to  the  custody  of  the  Defendant  or  to  that 
of  his  wife.  Everything  must  be  taken  most  strongly  against  him  if  he  does  not 
produce  it.  As  he  has  not  done  so,  I  must  conclude  that  the  will  was  to  the  purport 
and  effect  stated  by  the  two  witnesses,  and  I  must  hold  that  the  Defendant  is  not  now 
entitled  to  an  issue  to  determine  whether  there  was  a  will. 

I  must  make  a  decree  to  this  effect : — ^The  Ck>urt  being  of  opinion  that  the  testator 
made  his  will  to  the  effect  stat«d  in  the  affidavits  of  the  attesting  witnesses,  [310] 
direct  the  Defendant  to  deliver  up  possession  of  the  farms  and  to  execute  a  convey- 
ance of  them  to  the  Plaintiffs.  The  Defendant  must  also  account  for  the  rents 
received  by  him  and  pay  the  costs  of  the  suit. 

[310]    CowGiLL  V.  Rhodes.    Nov.  23,  26,  1863. 
[S.  C.  9  L.  T.  595 ;  10  Jur.  (N.  S.)  86 ;  12  W.  R.  190.] 

In  a  suit  by  the  heir  at  law,  contesting  the  validity  of  his  ancestor's  will,  he  is  not 
entitled,  as  of  right,  to  an  issue  dmisavit  vel  rum. 

Upon  a  bill  by  the  heir,  impeaching  a  will,  the  Plaintiff  did  not  cross-examine  the 
Defendant's  witnesses  nor  apply  for  a  trial  by  jury.  The  Court  refused  an  issue, 
and  determined  the  validity  of  the  will  upon  the  evidence  before  it. 

John  Cowgill,  who  was  entitled  to  a  share  of  the  estate  of  his  father  James  Cowgill, 
died  in  1856.  He  executed  a  will,  dated  the  25th  March  1853,  which  was  attested 
by  three  witnesses,  and  by  which,  after  directing  the  payment  of  his  debts,  he  gave 
bis  real  and  personal  estate  in  trust  for  his  widow  and  bis  five  children. 
The  testator  died  in  1856,  but  his  will  had  never  been  proved. 
This  bill  was  filed  by  the  heir  at  law  of  John  Cowgill  for  the  administration  of 
the  estate  of  his  grandfather  James  Cowgill,  and  to  have  the  validity  of  the  will  of 
his  father,  which  he  contested,  determined. 

The  Plaintiff  alleged  that  on  the  25th  of  March  1853,  the  date  of  the  will,  John 
Cowgill  was  suffering  from  delirium  tremens  occasioned  by  his  intemperance ;  and  that 
he  was  not,  at  the  time  when  his  signature  to  the  will  was  procured,  competent  to 
anderstand  the  will  or  to  make  any  testamentary  disposition  of  his  property.  That 
a  day  or  two  before  signing  such  will,  John  Cowgill  had  gone  from  his  home  to 
Bradford,  where  he  was  found  in  a  state  of  intoxication,  and  suffering  from  delirium 
tremeiu,  and  that  in  this  condition,  he  was  [311]  taken  to  the  house  of  Isaac  Rhodes, 
his  brother-in-law,  and  that  whilst  there,  shortly  after  his  arrival,  the  will  was 
prepared  by,  or  by  the  direction  of,  Isaac  Rhodes,  and  the  signature  of  the  testator 
thereto  was  procured. 

The  competency  of  the  testator,  at  the  time  he  executed  the  will,  which  was  on  a 
Good  Friday,  was  proved  by  the  person  who  prepared  the  will,  and  also  by  the  three 
attesting  witnesses  and  five  others. 

On  the  part  of  the  heir  at  law  a  great  number  of  witnesses  (about  sixteen)  deposed 
to  the  general  drunken  habits  of  the  testator,  and  to  his  suffering  from  detirium 
tremens,  brought  on  by  his  excessive  intemperance.  Some  of  them  proved  that  he  had 
been  brought  home  in  a  cab  on  the  day  following  the  execution  of  the  will,  suffering 
from  delirium  tremens  and  deranged  in  his  mind,  and  that  he  remained  unconscious 
for  a  fortnight  afterwards. 

The  Plaintiff  did  not  cross-examine  the  Defendant's  witnesses,  on  account,  as  he 
deposed,  of  his  inability  to  pay  the  expenses  of  bringing  them  up  from  Yorkshire  to 
London. 

Mr.  Hobhouse  and  Mr.  Kay,  for  the  Plaintiff,  contended,  that  the  heir  at  law  was 
entitled  to  an  issue  devisavit  vel  non  to  determine  the  validity  of  the  will,  and  to  an 
oi^rtunity  of  cross-examining  the  Defendant's  witnesses. 
Mr.  Griffith,  for  other  parties. 
Mr.  Selwyn  and  Mr.  W.  Baker,  for  the  Defendants,  contended  that  the  heir  at 
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law  was  not  entitled  to  an  issue  as  of  right  That  the  modem  pracdoe  of  deter- 
[312]-mining  legal  questions  in  this  C!ourt  with  a  jury,  remored  the  necessity  of 
restoring  to  a  Oourt  of  law,  and  that  the  evidence  in  this  case  clearly  proved  the 
competency  of  the  testator  at  the  time  he  executed  his  will. 

Mr.  Hobhouse,  in  reply. 

Nm.  25.  Thk  Mastjsb  of  thk  Bolls  [Sir  John  Bomilly].  The  question  in  tint 
case  relates  to  the  validity  of  the  will  of  John  GowgilL  The  bill  is  filed  by  bis  heir 
at  law,  and  be  now  asks  for  an  issue  to  ascertain  whether  the  will  is  good  or  not,  and 
also  for  the  administration  of  the  estate  of  James  Cowgill,  the  father  of  John  CowgilL 

It  is  by  no  means  of  course  to  direct  an  issue  in  such  cases.  I  had  occasion  to 
consider  this  point  recently  in  a  case  of  JFilliams  v.  Wiitiams  {ante,  p.  306),  in  which 
the  authorities  were  cited : — DaisUm  v.  Coatswortk  (1  Peere  Wms.  731) ;  Hampden  v. 
Hampden.  (3  Bro.  P.  C.  551) ;  fFoodrtfe  v.  Wood  (1  Dick.  32) ;  Ht^ne  v.  Hayne  {lb. 
18).  In  these  cases  the  Court  refused  to  grant  an  issue  at  the  instance  of  the  heir  at 
law,  but  in  all  of  them  the  heir  had  obtained  possession  of  the  will  and  had  destroyed 
it ;  and  in  fFilliams  v.  WtlUams  I  was  of  opinion  that  the  will  had  been  traced  to  the 
hands  of  the  wife  of  the  heir  at  law.  The  Court  in  all  such  cases  acts  in  odium 
spdiatoris. 

There  is  no  spoliation  in  this  case,  but  I  think  the  Court  can  exercise  a  discretioa, 
and  that,  as  a  matter  of  [313]  right,  the  heir  at  law  is  not  entitled  to  an  iasue, 
particularly  where  he  himself  comes  into  equity.  It  is  also  to  be  observed  that  by 
the  modern  practice  the  heir  may  now  have  the  witnesses  examined  in  open  Court, 
and  may  apply  for  a  jurv.  Besides  which  a  statute  has  been  passed  requiring  Courts 
of  Equity  to  determine  legal  questions.  (25  &  26  Vict.  &  42.)  If  the  heir  does  not 
adopt  that  course,  the  Court  must  look  at  the  evidence  and  see  if  a  sufficient  case  is 
made  out  to  entitle  him  to  a  further  investigation. 

Here  there  is  no  doubt  that  the  will  was  made ;  but  the  Plaintiff  says,  that  at  the 
time  it  was  executed,  the  testator  was  of  unsound  mind  arising  from  delirium  trenteiu. 
This  is  a  question  to  be  determined  on  the  evidence :  one  of  the  first  things  the  Court 
does  in  all  these  cases  is,  to  examine  the  will  itself,  to  see  if  there  be  any  indication 
of  insanity  upon  the  face  of  it.  Here  the  testator  gives  all  his  property  in  trust  to 
pay  his  debts,  and  subject  thereto  he  divides  the  property  between  his  wife  and 
children ;  no  one  else  takes  any  interest  in  it.  This  shews  no  mark  of  insanity.  The 
will  was  made  on  the  25th  of  March,  on  a  Good  Friday,  and  it  is  regularly  attested 
by  three  witnesses.  [His  Honor  examined  the  evidence  in  favor  of  the  will.]  The 
competency  of  the  testator  is  proved  by  the  person  who  drew  the  will,  by  the  three 
attesting  witnesses  and  by  four  others. 

In  this  state  of  the  case,  the  evidence  of  the  Plaintiff  to  rebut  this  testimony  must 
be  overpowering.  [His  Honor  examined  the  Plaintiff's  evidence  and  proceeded  :] — 
The  evidence  against  it  amounts  to  this — that  the  testator  was  addicted  to  general 
habits  of  intemperance,  and  that  on  the  Saturday  following  the  [314]  Friday  on  whioh 
he  executed  his  will  at  Bradford  he  was  brought  home  to  Cullinworth  in  a  cab,  ill  of 
delirium  tremens  and  not  conscious.  I  am  of  opinion  that  this  is  quite  consistent  with 
the  sanity  of  the  testator  on  the  previous  day,  Friday  the  25th  of  March  1853. 

The  Plaintiff  then  says  that  he  ought  to '  have  an  opportunity  of  cross-examining 
the  witnesses ;  but  he  has  had  it.  He  then  says,  "  I  was  too  poor  to  avail  myself  of 
it,  and  I  ought  to  have  an  issue,  when  the  witnesses  will  be  produced  at  the  expense 
of  the  Defendants ; "  but  I  cannot  listen  to  this  argument. 

I  must  refuse  an  issue,  and  make  a  decree  accordingly ;  and  the  Plaintiff  must  pay 
the  costs  of  so  much  of  the  suit  as  contests  the  will  of  the  testator  John  Cowgill. 

[314]    CooD  V.  Good.    Nov.  4,  5,  Dec  3,  1863. 

[S.  C.  33  L.  J.  Ch.  273 ;  3  N.  B.  275 ;  9  Jur.  (N.  S.)  1335.] 

A.  was  the  administrator  of  an  estate,  to  one-third  of  whioh  each  of  his  brothers,  C. 
and  D.,  was  entitled.  In  1833  A.  wrote  to  B.  and  C,  offering,  in  order  to  prevent 
the  necessity  of  accounts  and  the  probability  of  dispute,  to  pay  each  JSIOOO  for  his 
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share.  R  accepted  the  offer,  and  C.  wrote  to  say  that  whatever  B.  determined 
"  would  meet  with  his  approbation."  A.  and  B.  acted  on  the  contract  as  complete, 
and  C.  never  repudiated  it  or  asked  for  any  accounts  or  explanations.  Upon  the 
death  of  B.,  seventeen  years  afterwards,  C.  insisted  that  there  was  no  contract 
binding  on  him,  and  he  claimed  one-third  of  the  estate.  Held,  that  C.  had 
acquiesced  and  was  bound  by  the  contract. 
A  contract  between  domiciled  Englishmen,  relating  to  real  estate  in  a  foreign  country, 
is  to  be  determined  by  the  lex  lod,  but  a  contract  between  an  Englishman  domiciled 
and  resident  in  England  and  an  Englishman  resident  in  a  foreign  country,  but  not 
having  acquired  a  foreign  domicil,  must  be  governed  and  construed  by  the  rules  of 
English  law. 

In  1825  Mr.  George  Good,  a  merchant  resident  in  South  America,  died  there 
intestate.  His  next  of  kin  were  his  mother  and  his  three  brothers,  Benson  and 
Thomas,  who  were  resident  in  England,  and  Henry,  who  was  in  South  America. 

The  intestate  had  real  and  personal  estate  in  South  [316]  America,  and  on  his 
death,  his  brother  Henry,  as  his  administrator  and  as  the  agent  of  his  mother  and 
two  brothers,  took  possession  of  and  managed  the  estate,  but  disputes  with  the 
testator's  surviving  partners  and  others  prevented  his  realizing  the  assets. 

In  1831  the  intestate's  mother  died,  having  bequeathed  her  property  between  her 
three  surviving  sons,  and  Mr.  Nicholson  was  her  executor.  Soon  after  this,  in 
February  1832,  Thomas  wrote  to  Henry  proposing  to  sell  him  his  one-third  share  of 
George's  estate  for  £1000,  but  the  time  he  limited  for  completion  elapsed  before 
Henry  received  the  proposal,  and  nothing  came  of  it. 

On  the  30th  of  January  1833  Henry  wrote  from  South  America  to  Thomas  in 
England,  a  letter,  which  was  received  in  April  1833,  in  which,  after  referring  to 
Thomas's  offer,  he  said : — "  I  should  have  no  objection  to  purchasing  your  and  my 
brother's  interest,  could  we  agree  between  us  as  to  terms."  This,  lie  said,  would 
prevent  the  necessity  of  accounts,  &c.,  and  the  possibility  of  disputes. 

On  the  Slst  March  1833  Henry  wrote  a  letter  to  Benson  also,  which  contained 
tiiis  passage : — "  I  requested  him  [Thomas]  to  lay  the  letter  before  you,  as  regards  a 
proposal  made  by  him  to  me,  and  which  I  will,  for  various  reasons,  accept,  if  agreeable 
alto  to  yourself,  and  which,  after  you  have  well  considered,  you  will  make  up  your 
mind  upon.  I  wrote  to  Thomas  30th  January  last,  in  answer  to  his  private  letter  and 
offer,  and  I  requested  him  to  shew  you  or  give  you  extract  of  so  much  as  regards  his 
offer." 

Benson,  on  receiving  the  last-mentioned  letter,  gave  [316]  to  Mr.  Eoss  (Henry's 
agent  in  England)  a  memorandum,  by  which  Benson,  in  consideration  of  Henry's 
causing  to  be  paid  to  him  (Benson)  the  sum  of  XI 100,  undertook  that  he  would 
ralinqnish  all  his  claims  upon  the  estate  of  Oeorge,  and  on  the  29th  of  June  1833 
Benson  wrote  to  Henry  stating  that  he  had  so  done. 

About  the  same  time,  on  the  13th  of  July  1833,  Thomas  wrote  to  Henry  as 
follows  : — "  I  handed  your  letters,  as  directed  by  you,  to  Ben,  and  he  will  act  on  them. 
fFhaiever  he  determines  will  meet  my  approval,  so  high  is  my  opinion  of  him  in  all  matters 
of  business." 

Afterwards  Benson,  in  a  letter  to  Henry,  dated  the  3l8t  of  August  1833,  reiterated 
his  acceptance.  He  said : — "  Beferring  to  my  last,  you  will  observe  that  I  have  given 
to  Mr.  Koss  a  conditional  memorandum  of  compounding  for  all  my  claims,  and  your 
releasing  me  from  any  liabilities  attaching  to  me,  now  or  hereafter  on  George  Good's 
estate,  for  XI 100  and  interest  from  1st  July  last."  He  went  on  to  express  his  hope 
that  this  would  facilitate  Henry's  settlement  with  George's  late  partners  through 
Thomas  "  acquiescing  with  him  in  a  similar  way." 

Henry's  acceptance  of  these  proposals  was  contained  in  two  letters  written  to  bis 
brothers  Thomas  and  Benson,  dated  the  31st  of  May  1834.  In  the  one  written  by 
Henry  to  Thomas  he  said :  "  You  only  say  in  yours,  as  regards  my  offer,  that  you 
have  passed  my  letter  to  Ben,  and  whatever  he  determines  on  will  meet^  you  say, 
your  approval.  He  does  agree  individually,  but  not  jointly,  with  yourself,  and  which 
was,  if  you  will  refer  to  mine  of  the  18th  and  30th  January  1833,  my  positive  offer, 
u  without  both  your  approvals  and  [317]  regular  deed  of  sale  to  me  I  cannot  make 
out  deeds  of  sale  to  others." 
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Henry's  second  letter  of  the  same  date,  31st  of  May  1834,  written  to  Benson,  wm 
as  follows : — "  I  should  have  wished  you  would  have  had  a  clear  understanding  with 
Tom  regarding  my  proposal,  and  which  you  have  accepted."  ..."  Tom,  in  referring 
to  my  proposal,  only  says,  '  I  handed  your  letters  to  Ben  and  he  will  act  on  them ; 
whatever  he  determines  on  will  meet  my  approval,  so  high  is  my  opinion  of  him  in 
all  matters  of  business ;  in  future  address  to  him.'  Now  I  presume  he  agrees  with 
you  in  conformity  to  my  proposal  contained  in  mine  to  him  of  the  30th  January  1833, 
and  which  I  understand  him  he  handed  to  you." 

The  subsequent  letters  of  Henry  and  Benson  treated  the  arrangement  as  subsisting. 
On  the  part  of  Thomas  there  appeared  no  repudiation  of  the  contract  until  1850,  aira 
he,  in  the  interval,  required  no  account  of  George's  estate,  nor  any  explanation 
respecting  it;  but,  so  far  as  appeared,  Henry  was  left  in  undisturbed  possession 
of  it. 

In  1849  Benson  died ;  and  in  the  next  year,  1850,  Thomas  and  the  representatives 
of  Benson  sent  an  agent  to  Valparaiso,  who  claimed  two-thirds  of  the  estate  of  Gioorge, 
and  commenced  proceedings  in  the  Courts  of  law  there  against  Henry  to  recovs 
these  shares. 

The  Court  in  Valparaiso  determined  that  the  correspondence  constituted  a  contract 
binding  on  Benson,  but  not  on  Thomas,  and  made  a  decree  in  conformity,  decreeing 
an  account  of  one-third  of  George's  estate  in  favor  of  Thomas,  but  refusing  it  as 
r^rded  Benson's  representatives.  This  decree  was  appealed  from,  but  [318]  was 
affirmed  by  the  Superior  Court  in  1858.  These  proceedings  and  decrees  were,  how- 
ever, very  informally  proved  in  this  cause,  and  were  objected  to  and  received  de 
bene  esse. 

Henry  Cood  returned  to  England  in  1859,  and  in  1862  he  instituted  this  suit 
against  Thomas  Cood,  praying  an  injunction  to  restrain  the  proceedings  of  the 
Defendant  in  the  Chilian  Courts,  for  a  declaration  that  the  Defendant  was  a  trustee 
of  George's  estate  for  the  Plaintiff,  and  for  the  specific  performance  of  the  agreement 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  De  Gex,  for  the  Plaintiffs,  argued  that  this  Court  had  full 
jurisdiction  to  determine  the  questions  between  the  parties ;  Penn  v.  Lord  BaiHvMre 
(1  Ves.  sen.  444);  Norris  v.  Chambres  (29  Beav.  246).  And,  secondly,  that  there 
existed  a  final  and  valid  agreement,  in  the  nature  of  a  family  arrangement,  between 
Henry  and  Thomas,  or  one  in  which  Thomas  had  acquiesced  in,  that  it  had  been  acted 
on  ever  since,  and  that  this  Court  would  enforce  it ;  NeaU  v.  Neale  (1  Keen,  672) ; 
Persse  v.  Persse  (7  CI.  &  Fin.  279). 

Mr.  Baggallay  and  Mr.  Fooks,  for  the  Defendant,  argued  that  Thomas  had  never 
finally  agreed  to  sell  his  interest  in  George's  estate.  That  the  proper  forum  for 
deciding  the  question  was  in  South  America,  and  that  the  decision  of  the  Court  of 
Valparaiso,  affirmed  upon  appeal,  was  conclusive  as  to  the  rights  of  the  parties  to  the 
present  suit  and  binding  on  the  Plaintiff. 

Mr.  Selwyn,  in  reply. 

[319]  Dee.  3.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  The  questions 
which  arise  in  this  case  are  three :  First,  whether  Henry  Cood  bought  the  share  and 
interest  of  his  brother  Thomas  in  the  estate  of  George  Cood,  who  died  intestate  in 
Chili :  secondly,  whether  this  question  has  been  decided  by  the  Court  of  Chili :  thirdly, 
if  it  has  so,  whether  this  Court,  if  it  came  to  a  contrary  conclusion,  could  disturb  the 
decision  of  the  foreign  Court 

I  think  it  most  convenient  to  consider,  in  the  first  place,  the  rights  of  the  various 
parties  as  between  themselves,  without  reference  to  any  proceedings  which  have  taken 
place  in  the  Court  of  Chili,  and  I  will  then  afterwards  consider  how  the  matter  is 
affected  by  the  decision  of  that  Court.  [His  Honor  here  reviewed  the  facts  of  the 
case,  and  proceded  thus :] — Everything  turns  upon  the  meaning  and  the  construction 
of  the  letter  of  the  13th  of  July  1833,  and  it  is  essential  to  consider  the  effect  of  it,  as 
an  answer  to  the  letters  of  Henry.  My  opinion  is,  that  the  letter  of  Thomas  means  this : — 
"  whatever  Benson  does,  I  will  do.  It  must  be  taken  most  strongly  against  the 
writer,  and  if  it  was  so  understood  by  Henry,  and  if  it  was  so  stated  to  have  been 
understood  by  him,  I  should  treat  it  as  understood  by  Benson  in  the  same  way, 
unless  there  be  found  some  subsequent  repudiation  of  that  meaning,  made  by  Benson. 
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But  what  does  occur  is  this : — Benson  writes  to  Henry  on  the  Slst  August  1833,  in 
which  letter,  upon  the  assumption  of  this  being  the  arrangement  between  them,  he 
makes  out  certain  accounts  and  statements  of  them,  and  he  expresses  himself  in  a 
tone  which  assumes  that  the  arrangement  is  acceded  to. 

Then,  how  was  this  received  by  Henry  1  It  is  received  simply  as  an  acceptance 
of  his  proposal ;  and  this  appears  by  his  two  letters  of  the  Slst  May  1834,  [320]  one 
of  which  was  written  to  Thomas  and  the  other  to  Benson. 

In  answer  to  these  letters,  there  appears  no  sign  of  any  repudiation  by  Thomas. 
On  the  24th  October  1834  |Henry  again  writes  to  Benson  a  letter,  in  which  he  treats 
the  contract  as  a  subsisting  one ;  but  admits  that,  owing  to  the  delay  in  sending  the 
money,  they  may  treat  the  matter  as  still  open,  but  nothing  of  the  sort  appears : 
neither  Benson  nor  Thomas  adopted  the  suggestion.  There  is  no  refusal  or  modifica- 
tion proceeding  from  them,  and  no  explanation  is  required.  All  the  letters  are  upon 
the  same  footing,  viz.,  of  treating  the  arrangement  as  if  it  were  still  a  subsisting  and 
binding  arrangement  On  the  30th  January  1836  Benson  again  writes  to  Henry  a 
letter,  in  which  he  treats  the  arrangement  as  one  that  is  subsisting,  and  they  all  treat 
the  matter  as  a  concluded  arrangement.  No  accounts  are  asked  of  George's  estate, 
and  no  statement  relative  thereto  is  required.  The  principal  object  of  Henry,  as 
stated  in  his  letter,  was  to  avoid  the  necessity  of  rendenng  the  accounts  of  that  estate, 
which  he  said  would  be  a  very  voluminous  and  very  troublesome  affair,  and  after 
this,  not  a  word  is  said  about  any  accounts.  Henry  might  well  after  this  have 
disposed  of  and  destroyed  all  the  vouchers  which  would  have  been  necessary  to  him 
in  making  them  out 

So  the  matter  goes  on  till  the  year  1849,  when  Benson  dies,  and  then,  in  1860, 
seventeen  years  after  the  transaction  is  over,  and  as  soon  as  the  principal  actor  in  it 
is  dead,  Thomas  sends  out  an  attorney  to  Valparaiso  to  demand,  on  behalf  of  himself 
and  the  representatives  of  Benson,  two-thirds  of  the  real  property  of  George,  who 
had  died  twenty-five  years  before.  Now  I  pass  over  all  the  time  which  has  elapsed 
since  1850,  but  I  must  say,  that  if  Thomas  had,  in  1850,  filed  a  bill  in  this  Court  for 
an  [321]  account  of  the  estate  of  George,  I  should  have  considered  that  he  was  bound 
by  the  circumstances  I  have  detailed,  and  that  he  was  estopped  by  the  time  which  he 
had  allowed  to  elapse.  No  doubt  Henry  is  liable  to  account  for  the  £1000,  if  that 
has  not  been  paid,  and  I  think  that  no  time  will  have  barred  the  right  to  demand  it, 
because  the  relation  between  them  as  regards  that  sum  was  that  of  trustee  and  eettid 
jtM  trutt.  Accordingly,  if  the  matter  had  been  brought  before  me  in  1850,  and  I  had 
had  to  jndge  of  the  matter  solely  on  principles  of  English  equity  between  the  parties, 
and  confined  to  those  rules  which  are  in  force  in  this  country,  I  should  simply  have 
confined  all  future  proceedings  between  the  two  brothers  to  an  account  of  what  had 
been  paid  and  what  remained  due  on  the  footing  of  Henry's  proposal,  accepted  by 
Benson,  and,  in  my  opinion,  acquiesced  in  by  Thomas. 

Then  this  brings  me  to  the  consideration  of  the  second  question.  It  appears  that 
proceedings  have  taken  place  in  the  Court  in  Chili,  at  the  instance  of  Thomas  and  the 
representatives  of  Benson,  which  create  some  additional  complication  in  the  matter, 
and  which  form  the  principal  grounds  of  the  defence  of  the  Defendants.  Thomas  and 
the  representatives  of  Benson  claimed  in  Valparaiso,  in  1850,  two-thirds  of  George 
Good's  estate  from  Henry.  The  Court  there  has  determined  that  the  correspondence 
which  I  have  read  constitutes  an  agreement  which  bound  Benson,  but  which  did  not 
bind  Thomas,  and  have  accordingly  decreed  an  account  of  one-third  of  the  estate  of 
George  in  favor  of  Thomas,  and  refused  it  in  favor  of  Benson's  estate.  If  I  were 
regarding  this  matter  simply  as  a  question  of  English  law,  I  should  find  it  difficult  to 
come  to  the  conclusion  that  one  entire  contract  between  three  persons  could  be  good 
in  part  and  bad  as  to  the  rest ;  that  is,  that  it  [322]  could  bind  Benson  and  not  bind 
Thomas.  The  leading  motive  of  Henry,  as  he  states  in  the  letters  I  have  read  and  in 
the  other  parts  of  the  correspondence,  for  entering  into  the  contract,  was  to  avoid 
rendering  narassing  and  voluminous  accounts ;  but  if  Thomas  is  not  bound  by  this 
arrangement,  then  all  these  accounts  must  be  gone  into,  and  unless  the  correspondence 
discloses  a  distinct  and  separate  agreement  to  have  been  made  by  Henry  with  each 
brother,  it  is  difficult  to  consider,  on  the  principles  of  English  law,  how  we  could  come 
to  the  same  conclusion  as  that  of  the  Chili  Courts. 
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But  tben  arises  the  third  question :  the  law  of  whidi  oountrf  is  it  that  goTems  the 
transaction  and  the  actors  in  iti  The  right  to  land  in  Chili  must,  no  doubt,  be 
determined  by  the  lex  loci,  but  a  contract  entered  into  between  three  English 
gentlemen,  two  of  them  domiciled  and  residing  in  England,  and  the  third  residing 
in  Chili,  but  not  having  acquired  a  foreign  domicile,  must,  I  think,  be  governed  and 
construed  by  the  rules  of  English  law.  If  so  governed,  I  am  of  opinion  that  the 
letter  of  Thomas  of  1833  must  be  construed  to  mean  that  he  acquiesced  in  and  con- 
sented to  be  bound  by  what  Benson  did  in  the  matter. 

I  concur  with  the  Chilian  Courts  in  thinking  that  Benson  did  bind  himself  to  Henry. 
And  I  am  also  of  opinion  that  though  he  was  not  the  agent  of  Thomas  to  bind  Thomas, 
yet  that  when  Thomas  told  Henry  that  he  would  oe  bound  by  what  Benson  did, 
which,  if  I  am  right,  is  the  proper  construction  of  his  letter,  and  when  Henry  so 
treated  it,  and  acted  accordingly,  and  informed  Thomas  he  had  so  acted,  and  when 
Thomas,  knowing  all  this,  took  no  step  to  undeceive  Henry  until  after  seventeeD 
years  had  elapsed,  and,  above  all,  till  after  the  death  of  Benson,  then,  I  say,  that 
admitting  [3^]  that  there  was  not  such  a  contract  originally  as  this  Court  would 
have  specifically  enforced  at  that  time  and  before  the  arrangement  had  been  acted 
upon,  yet  that  now  after  this  lapse  of  time  it  is  not  open  to  Thomas  to  question  the 
propriety  of  the  course  that  Henry  has  taken,  and  now  to  ask  for  these  accounts. 

I  am,  therefore,  of  opinion  that  the  Plaintiffs  are  entitled,  substantially,  to  the 
relief  they  ask.  I  shall  not  direct  any  agreement  to  be  specifically  performed,  but  I 
shall  declare  that,  having  regard  to  the  correspondence  between  the  Plaintiff  Heniy 
Cood  and  the  Defendant  Thomas  Cood  and  the  deceased  brother  Benson  Cood,  from 
the  beginning  of  the  year  1833  till  the  month  of  June  1834,  set  forth  in  the 
pleadings  in  this  cause,  and  having  regard  abo  to  the  lapse  of  time  which  has 
occurred  since  the  close  of  such  correspondence  until  the  death  of  Benson  Cood,  and 
having  regard  also  to  the  fact  that,  since  that  time,  the  Defendant  Thomas  took  no 
step  to  repudiate  or  question  the  applicability  to  him  of  the  arrangement  existiDg 
between  the  Plaintiff  Henry  Cood  and  his  deceased  brother  Benson  Cbod,  this  Court 
is  of  opinion  that  the  Defendant  Thomas  Cood  is  not  now  entitled  to  any  account 
of  the  estate  or  effects  of  George  Cood  received  by,  or  by  the  order  or  for  the  use 
of,  the  Plaintiff  Henry  Cood,  or  of  any  part  thereof.  I  shall,  thereupon,  direct  the 
relief  in  the  terms  contained  in  the  second  and  third  paragraphs  of  the  prayer  of 
the  bill,  omitting  the  specific  performance.  But  this  decree  must  be  without  pre- 
judice to  any  steps  which  the  Defendant  Thomas  may  take  to  require  Henry  Cood  to 
account  for  what,  if  anything,  may  be  due  to  him  in  respect  of  the  XIOOO  agreed  to 
be  paid  by  Henry  in  respect  of  his  share  of  George  Cood  s  estate. 

[324]    Montagu  v.  Thb  Earl  of  Sandwich.    Dee,  8,  1863. 

[S.  C.  9  L.  T.  632 ;  10  Jur.  (N.  S.)  61 ;  3  N.  R  186  ;  12  W.  R  236.] 

General  residue  of  personal  estate  held  to  pass  under  the  words  "  residue  of  money," 
the  will  commencing  with  a  general  bequest  of  everything  "  in  trust  for  the 
following  purposes,"  and  the  gift  of  money  being  preceded  by  bequests  of  specific 
chattels. 

The  Countess  Dowager  of  Sandwich,  being  possessed  of  considerable  personal 
estate,  made  her  will  dated  in  1861,  which  (so  far  as  is  material)  was  as  follows : — 

"I  appoint  my  son  John  Wilb'am  Earl  of  Sandwich  and  the  Eight  Honorable 
Henry  Thomas  Corry  my  executors ;  to  them  I  leave  everything  of  which  I  die 
possessed,  in  trust  for  the  following  purposes.  She  then  bequeathed  some  pecuniary 
legacies  and  a  house  in  Grosvenor  Square  as  it  stood,  with  plate,  linen,  &c.,  and  after 
several  specific  bequests  of  jewellery  and  other  things,  the  will  continued  thus; — 
"Should  any  money  remain  after  paying  these  bequests,  I  leave  JB50  to  each  of  my 
two  footmen,  William  Goddard  and  James  Weaver,  should  they  be  in  my  service  at 
the  time  of  my  death.  The  residue  of  money  {if  any)  I  leave  to  my  grandson,  Oliver 
Montagu,  he  will  want  it  most ;  Hinchk.  must  inherit  my  son's  love,  for  Victor  will 
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provide  for  him.  I  leare  my  cabinet  and  its  contents  to  my  dear  grandson  Hinching- 
brook  as  a  souvenir.  I  leave  X20  a  year  to  be  given  to  whoever  takes  care  of  my 
boarhound  Juba  while  he  lives." 

The  testetrix  died  in  1862. 

The  Plaintiff,  Oliver  Monta^  insisted  that  he  was  the  universal  and  general 
residuary  legatee  of  the  testatrix,  and,  as  such,  entitled  to  all  her  personal  estate  not 
specifically  oequeathed,  after  payment  of  her  debts,  funeral  and  testamentary 
expenses,  and  the  pecuniary  [3^1  legacies  bequeathed  by  her  will  out  of  her  general 
personal  estate.  But  the  I>efen<iant,  the  sole  next  of  kin,  alleged  that  the  Plaintiff 
was  only  entitled  to  the  residue  of  the  money  of  the  testatrix. 

Mr.  Baggallay  and  Mr.  Schomberg,  for  the  Plaintiff,  Oliver  Montagu,  claimed  the 
residuary  personal  estate.  They  cited  Sogers  v.  Thomas  (2  Keen,  8) ;  Dowson  v.  Gaskoin 
(2  Keen,  14). 

Mr.  Selwyn  and  Mr.  Salmon,  for  the  Earl  of  Sandwich,  the  sole  next  of  kin, 
argued  that,  in  this  case,  the  word  "money"  was  to  be  construed  strictly  in  its 
correct  and  limited  sense,  and  that  it  did  not  include  the  testatrix's  property 
generally.  They  cited  Lorn  v.  Thomas  (6  De  G.  M.  &  G.  315);  Chapman  v. 
Reynolds  (28  Beav.  221):  Cowling  v.  Cowling  (26  Beav.  449):  Chsdm  v.  Dotterill  (1 
Myl.&K.  56). 

Mr.  Southgate  and  Mr.  Earle,  for  legatees. 

Teds  Master  of  the  Solls  [Sir  John  Romillyl  The  rule  of  construction  is 
that  the  word  "  money  "  does  not  extend  beyond  what  is  literally  "  money,"  unless 
the  context  requires  it ;  and  that  the  burden  of  proof  lies  on  those  who  contend  the 
contrary  to  shew  that  its  signification  is  to  be  extended.  But  I  think  there  are 
circumstances  in  this  case  wnich  shew  that  "money"  includes  the  whole  of  the 
property  of  the  testatrix,  and  the  cases  cited  confirm  that  view.  In  the  first  place, 
the  testatrix  professes  to  "  leave  everything  of  which  she  dies  possessed  in  trust  for 
the  following  purposes."  That  is  an  express  desire,  on  her  part,  to  dispose  of  the 
whole  of  her  property  for  the  purposes  afterwards  mentioned,  and  if  she  has  not 
diroosed  of  the  whole  [326]  afterwards,  it  was  clearly  by  inadvertence.  The  strong 
and  conclusive  thing  is  this,  which  is  well  put  by  Lord  Justice  Turner  (5  De  G.  M. 
&  6.  317) : — If  a  person  gives  the  whole  of  the  residue  of  his  money  to  A.  B.,  and  he 
afterwards  gives  specific  chattels,  it  is  clear  that  they  are  not  to  be  treated  as  money, 
and  therefore  the  word  "  money "  is  not  to  be  treated  as  the  whole  of  the  residuary 
estate.  But  if  a  testator  bequeaths  specific  chattels  first,  and  the  residue  of  his 
money  afterwards,  it  is  the  converse.  If  Lady  Sandwich  had  begun  by  leaving 
£1000  to  Lord  Sandwich,  and  had  then  said,  "all  the  rest  of  my  money  I  leave  to 
the  Plaintiff,"  and  had  then  gone  on  to  give  her  diamond  wreath  and  her  jewellery, 
it  would  be  a  strong  proof  that  she  did  not  mean  these  articles  to  be  treated  as 
money ;  but  so  far  m>m  that,  she  bequeaths  the  legacies  and  diamonds  and  various 
things  to  other  persons,  and  afterwards  she  says,  "  should  any  money  remain  after 
paying  these  bequests "  (i.e.,  the  specific  legacies)  "  the  residue  of  money  (if  any)  I 
leave  to  my  grandson  Oliver  Montagu."  1  do  not  find  that  she  afterwards  makes 
any  specific  bequest. 

[Mr.  Selwyn.    There  is  the  cabinet.] 

Even  the  gift  of  the  cabinet,  at  that  place  in  the  will,  cannot  control  the  effect  of 
her  treating  all  the  previous  specific  gifts  as  money. 

I  am  of  opinion  that  I  cannot,  after  the  testatrix  has  treated  these  chattels  as 
money,  and  liter  she  has  given  legacies  to  the  two  footmen,  control  the  general 
effect  of  the  will,  which  expresses  a  desire  of  disposing  of  everything  she  had,  and 
read  the  will  so  as  to  create  an  intestacy  of  the  residue.  I  am  of  opinion  that  the 
Plaintiff  is  the  residuary  legatee,  and  that  he  takes  the  North-Western  Railway 
stock. 


R  VIII.— 13* 
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[327]    Fox  V.  ScARD.    Dee.  21,  1863. 

A  surgeon  at  W.,  upon  takingan  assistant,  required  him  to  give  his  bond,  in  a 
penalty,  not  to  practice  at  W.  Afterwards  he  discharged  the  assistant,  «rho 
thereupon  commenced  practice  at  W.  The  surgeon  then  filed  a  bill  to  restzain 
him,  to  which  the  Defendant  demurred.  The  Court  overruled  the  demorrer, 
holding  that,  notwithstanding  the  pecuniary  penalty,  the  Plaintiff  was  endtled  to 
a  remedy  in  equity. 

This  case  came  on  upon  general  demurrer  to  the  Plaintiff's  bill,  which  stated  ai 
follows : — 

In  June  1862  the  Plaintiff,  a  surgeon  at  Weymouth,  ^reed  to  take  the 
Defendant,  a  surgeon,  as  his  assistant  at  a  salary.  The  bul  stated  that  1^ 
Defendant,  at  the  same  time,  aereed  not  to  carry  on  the  business  of  surgeoD  «t 
Weymouth,  or  within  twelve  miles  thereof,  without  the  Plaintiff's  consent,  during 
the  Plaintiffs  life,  or  within  ten  years  after  his  decease,  and  to  execute  a  bond  for 
securing  the  due  performance  of  the  agreement.     This,  was  not  in  writing. 

The  Defendant  at  the  same  time  executed  a  bond  to  the  Plaintiff  m  the  penal 
sum  of  £1000,  conditioned  not  to  practice  at  Weymouth,  &a,  as  above  stated. 

The  Plaintiff  in  July  1863  discharged  the  Defendant  from  his  service,  and  the 
Defendant  having  continued  to  practice  on  his  own  account  at  Weymouth,  the 
Plaintiff  institute  this  suit,  praying  an  injunction  to  restrain  the  Defendant  from 
practicing  at  Weymouth,  &c. 

The  bill  offered  to  waive  the  penalties  of  the  bond. 

To  this  bill  the  Defendant  demurred  for  want  of  equity. 

Mr.  John  Mee  Mathew,  in  support  of  the  demurrer,  argued  that  this  was  a  case 
for  an  action  at  law  on  the  [328j  bond,  and  not  for  a  suit  in  equity,  and  that  the 
parties  had,  by  their  contract,  agreed  that  the  remedy  upon  the  breach  of  the  bond 
should  be  by  pecuniary  danu^es  only. 

Mr.  Southgate  and  Mr.  Marten,  for  the  Plaintiff  were  not  called  on. 

The  Master  of  the  Boli^  [Sir  John  Bomilly].  I  cannot  accede  to  the  Defendant's 
view  of  this  case,  for  I  take  the  principle  to  be  this : — Where  a  person  enters  into  an 
agreement  not  to  do  a  particular  act  and  gives  his  bond  to  another  to  secure  it,  the 
latter  has  a  right  at  law  and  equity,  and  can  obtain  relief  in  either,  but  not  in  both 
Courts.  If  he  proceeds  at  law  on  the  bond  and  recovers  damages,  and  afterwards 
comes  into  equity,  and  states  that  fact  in  his  bill,  a  demurrer  will  lie  because  he  has 
chosen  the  jurisdiction  and  the  remedy  he  will  have.  Accordingly  the  practice  has 
been,  to  adopt  the  rule  very  strictly  in  equity.  (Sainter  v.  Fergusson,  1  Mac.  &  Gor. 
2860 

it  sometimes  happens  that  this  legal  right  is  in  doubt,  and,  in  such  cases,  the 
Court  used  formerly  to  direct  an  action  to  try  the  right.  This  is  now  prevented  bj 
Mr.  Bolt's  Act,  wnich  compels  the  Court  to  determine  the  legal  right.  But  the 
practice  under  the  old  system  is  a  good  illustration.  When  the  Court  gave  liberty 
to  the  Plaintiff  to  try  his  right  in  an  action,  if  he  succeeded  and  only  took  nominal 
damages,  he  obtained  his  equitable  relief ;  but  if  he  sought  and  obtained  substantial 
damages,  the  Court,  when  he  came  back,  dismissed  his  bill,  saying,  "you  have 
alreaok  had  your  remedy  at  law."  But  the  Plaintiff  has  a  right  to  say,  "I  will  not 
have  [329]  money  or  take  compensation  in  damages,  but  I  will  have  the  strict 
performance  of  that  which  is  secured  to  me  by  the  bond,"  which  in  this  case  is  in 
the  nature  of  a  covenant  by  the  Defendant  that  he  will  not  practice  at  Weymouth. 

The  bill  contains  a  paragraph  waiving  the  penalties  of  the  bond,  but,  without 
that,  if,  after  an  injunction  had  been  granted  against  the  Defendant,  the  Plaintiff 
should  bring  an  action  for  damages,  the  Defendant  might  come  here  and  have  the 
injunction  dissolved. 

The  Defendant  has,  for  valuable  consideration,  entered  into  an  engagement  not  to 
practice  at  Weymouth,  which  he  is  bound  to  perform,  and  if  the  uusts  alleged  be 
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true,  the  Plainti£f  is  entitled  to  relief  in  this  Court    The  demurrer  must,  therefore, 
be  overruled. 

Note.— See  Coles  v.  Sims,  1  Kay,  66;  French  v.  Afaccde,  2  Drew.  &  W.  269; 
dalsworOuf  v.  Simtt,  17  L.  J.  (Exch.)  226;  Shaekle  v.  Baker,  U  Ves.  468;  Woodward 
T.  QyUs,  2  Vem.  119,  and  Howard  v.  Woodward,  V.-C.  Wood,  8  Nov.  1864. 

[330]    Chapun  v.  Young  (No.  1).    Dee.  9,  10,  1863 ;  Jan.  11,  1864. 
[S.  C.  IIL.  T  10;  3N.  R.  449.] 

As  to  the  duties  and  obligations  of  inspectors  and  managers  under  a  creditors'  deed. 

Independently  of  any  questioa  of  fraud  or  misconduct,  the  liability  of  inspectors  and 
managers  under  a  creditors'  deed  is  confined  to  accounting  for  all  moneys  received 
bv  them,  or  by  their  order  or  for  their  use. 

If  they  have  the  exclusive  management  and  control  of  the  whole  establishment,  and 
if  all  the  subordinate  managers,  workmen  and  servants  are  appointed  by  them  and 
are  removable  at  their  pleasure,  in  that  case  money  paid  to  tneir  cashier  or  to  any 
person  in  the  establishment,  in  the  ordinary  course  of  business,  would  be  money 
paid  for  their  use,  for  which  they  would  be  accountable. 

Bat  if,  by  the  arrangement,  the  trader  be  continued  in  the  management  of  his 
business  and  cannot  do  removed  by  the  inspectors,  then  the  inspectors  would  only 
be  liable  for  the  moneys  actually  paid  to  them  or  to  their  agent.  The  trader  could 
not  be  considered  their  agent,  and  they  would  not  be  liable  for  moneys  received 
and  misapplied  by  them. 

A  mortgagee  in  possession  of  a  business  is  accountable  not  only  for  what  he  has 
received,  but  for  what  he  might  or  ought  to  have  received. 

Upon  taking  the  accounts  directed  by  the  decree,  a  question  arose  as  to  the 
principle  on  which  two  gentlemen,  named  Low  and  Clayton,  who  were  inspectors 
under  a  creditors'  deed,  ought  to  be  charged.  The  question  arose  under  the 
following  circumstances : — 

Mr.  Murdo  Young  was  the  originator  and  editor  of  the  Swn  newspaper,  which, 
in  its  inception,  was  a  very  flourishing  and  lucrative  concern.  Prior  to  February 
1848  Mr.  M.  Young  became  largely  indebted  to  Mr.  Harmer  (since  deceased),  and 
to  secure  this  debt  Mr.  Young  mortgaged  the  concern  (subject  to  a  prior  mortgage) 
to  Mr.  Harmer.  In  February  1848  Mr.  Harmer  entered  into  possession  of  the 
concern  in  his  character  of  mortgagee.  He  caused  his  nam^  to  be  duly  entered  as 
the  publisher,  and  he  engaged  Mr.  Young  to  conduct  and  edit  the  newspaper  under 
him.  Besides  these  two  mortgage  debts,  Mr.  Young  wets  indebted  to  other  unsecured 
creditors  to  an  amount  exceeding  £16,000. 

In  this  state  of  things,  a  meeting  of  his  creditors  was  held  in  May  1848,  when 
the  terms  of  the  future  manage-[331]-ment  of  the  concern  was  agreed  upon,  and  it 
was  arranged  that  Messrs.  Low  and  Clayton  should  be  appointed  inspectors  to 
conduct  and  manage  the  concern. 

A  deed  was  accordingly  prepared  and  executed  to  carry  this  arrangement  into 
effect.  It  was  dated  the  31st  of  July  1848,  and  was  made  between  the  first  mortgagees 
of  the  first  part,  Mr.  Harmer  (the  mortgagee  in  possession)  of  the  second  part,  Mr. 
Yoong  of  the  third  part,  Mr.  Low  and  Mr.  Clayton  (who  were  described  as  inspectors 
for  the  purposes  thereinafter  mentioned)  of  the  fourth  part,  and  the  scheduled  creditors 
of  the  fifth  part.  It  recited  that  £1976  was  due  to  the  first  mortgagees ;  it  recited 
the  mortgage  to  Mr.  Harmer,  under  which  he  had,  on  the  6th  of  January  1848,  taken 
possession  of  the  property  comprised  in  his  mortgage ;  it  then  recited  an  agreement 
between  Harmer  and  Young  of  the  21  at  of  February  1848,  by  which  Young  was  to  be 
the  printer,  publisher  and  editor  of  the  paper  at  the  yearly  salary  of  £520  or  £10  per 
week,  and  that  he  was  so  to  continue  for  one  year  at  least,  but  that  he  "  was  not  to 
have  any  control  over,  or  in  any  manner  interfere  with,  the  receipts  or  expenditure  in 
respect  of  the  newspaper;"  it  recited  that  Young  had  so  acted  since  the  11th  of 
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February  1848,  and  that  Harmer  had  received  the  net  profits  of  the  newspaper,  and 
that  £6397  was  due  on  his  mortgage,  and  £1090  on  the  balance  of  receipts  and 
payments.  The  deed  then  reciteof  that  Mr.  Young  was  indebted  to  the  scheduled 
creditors,  the  meeting  of  the  creditors,  and  that  "  it  had  been  agreed  between  the 
parties  thereto,  that  until  the  mortgagees  should  have  been  paid  the  said  newspaper 
should  be  continued  to  be  carried  on  1)7  Harmer"  "with  the  same  conditions  as  to 
the  printing,  publishing  and  editing  thereof  by  Young  and  as  to  salary"  as  weie 
named  in  the  agreement  of  the  21st  of  February  last,  and  that  the  monevs  [332]  to 
be  received  by  him  should  be  applied  in  manner  thereinafter  mentioned,  and  tnat 
from  and  after  full  payment  of  the  mortgages,  and  until  the  amount  due  to  the 
scheduled  creditors  should  have  been  repaicT  Young  "  should  be  permitted  to  manage 
and  conduct,  and  to  edit,  print  and  publish  the  said  newspaper  under  the  like  conditions 
as  aforesaid,  and  under  the  inspection  of  Low  atui  Clai^,  under  and  subject  to  the 
stipulations  thereinafter  contained,  and  that  after  such  payment  the  newspaper  should 
become  and  be  the  property  of  Young." 

The  operative  part  then  proceeded  to  provide  for  three  distinct  oases :  first,  until 
the  first  and  second  mortgagees  had  been  paid  off,  until  which  event  Mr.  Harmer  wa» 
to  remain  in  possession  and  carry  on  the  concern  as  he  had  been  up  to  that  time ; 
secondly,  after  the  first  mortgagees  and  Mr.  Harmer  had  been  paid  off  (which  had 
never  happened),  then  the  inspectors  Messrs.  Low  and  Clavton  were  to  be  put  into 
possession  and  to  manage  the  concern  for  the  benefit  of  tbe  creditors ;  and,  thirdly 
(which  was  the  case  which  had  occurred),  in  case  Harmer  thought  fit  to  relinqaidi 
possession  before  he  had  been  paid  off,  and  to  allow  the  inspectors  to  take  possession, 
and  to  manage  the  concern  as  if  he  had  been  paid  off.  In  the  first  event,  Mr.  Harmer 
was  to  reimburse  himself  a  sum  of  £1090  and  interest  thereon,  and  to  retain  £1400 
per  annum  out  of  the  profits,  which  was  to  be  divided  in  certain  proportions  between 
him  and  the  first  mortgagees. 

The  indenture  then  witnessed  that  the  parties  of  the  scheduled  creditors  did 
"give  and  grant  unto  Young  full,  free  and  aoBolute  liberty  and  licence,"  after  fnll 
payment  of  the  two  mortgages,  "  to  carry  on,  conduct  and  manage  all  and  every  hi« 
affairs  and  concerns,"  [333]  subject  to  the  approbation  and  control  of  Low  and 
Clayton,  and  thenceforth  until  the  whole  of  the  scheduled  debts  had  been  fuUy  paid 
and  satisfied.  The  deed  then  contained  a  covenant  by  the  parties  of  the  scheduled 
creditors  not  to  sue  or  molest  Young,  and  a  covenant  by  Young  with  Low  and 
Clayton  to  make  and  deliver  to  them,  within  a  month,  an  exact  account  of  his  debts 
and  property ;  and  further  that,  after  tbe  two  mortgages  had  been  paid  off,  Young 
"  would,  during  all  the  period  aforesaid,  manage  and  transact  the  ai&irs  and  business 
of  and  relating  to  the  newspaper  for  the  benefit  of  "  his  scheduled  creditors,  and  would 
"observe,  perform,  fulfil  and  execute,  from  time  to  time,  all  the  advice,  instructions, 
orders  and  directions  of  the  inspectors,"  and  which  they  "  were  thereby  authorised 
and  empowered,  from  time  to  time,  to  make  and  give  for  that  purpose,  touching  the 
conducting  of  the  newspaper  and  the  trade  of  Young."  Young  further  covenanted 
that  he  would  not  dispose  of  any  part  of  his  property,  that  he  would  keep  proper 
books  of  account  and  permit  the  inspectors  to  examine  them,  and  that,  at  the  beginning 
of  every  week,  he  would  deliver  a  statement  of  the  receipts  and  payments  of  the 
previous  weeks,  and,  if  necessary,  verify  it  by  a  statutory  declaration.  The  deed 
then  proceeded  to  provide  that,  titer  payment  of  the  two  mortgages,  the  inspector^ 
and  also  Young  with  their  approval,  might  "  appoint  persons  to  assist  Young  in  the 
management  of  the  newspaper,"  &c.,  and  "  to  discharge  and  dismiss  any  person  or 
persons,  oihet-  them  Young,  employed  or  to  be  employed  on  or  respecting  the  newspaper, 
and  as  well  for  the  inspectors  as  Young  to  order,  direct  and  assent  to  all  and  everf 
or  any  such  Acts,  matters  and  things  whatsoever  relative  to  the  matters  or  things 
aforesaid,  as  the  inspectors,  in  their  discretion,  or  the  said  Mr.  Young,  with  their 
consent  and  approval,  should  at  any  time  and  from  time  to  time  [334]  think  fit  and 
expedient ;  provided,  nevertheless,  that  this  present  provision  should  not  in  amy  manur 
extend  to  authorize  the  dismission  of  the  Defendant  Mr.  Young,  nor  to  abridge  his  power  or 
authority  as  printer,  publisher  and  editor  of  the  newspaper,  over  all  persons  employed 
under  him."  After  this,  Young  covenanted  to  pay  all  moneys  which  he  should  receive 
or  get  in  as  or  for  the  produce  of  the  newspaper,  or  which  should  be  or  become 
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payable  in  respect  thereof,  into  the  inspeotore'  buikers,  or  permit  them  to  receive  the 
same,  "  In  order  that  such  moneys  might  be  applied,  as  occasion  might  require,  in  and 
towards  payment  of  such  stock  as  should  be  purchased  for  carrying  on  the  said  trade 
or  business,  for  the  benefit  thereof,  and  all  other  incidental  expenses  attending  the 
said  business  or  other  purposes  therein  mentioned."  The  deed  then  provided — first, 
that  Uie  inspectors  should,  out  of  the  moneys,  pay  the  expenses  of  the  deed ;  secondly, 
the  expenses  of  carrying  on  the  concern ;  and  thirdly,  to  pay  Mr.  Young  XIO  per  weeK, 
and  then  pay  the  schedule  creditors  rateably. 

Harmer  covenanted  with  the  inspectors  that  he  would  yearly  pay  them  all  the 
net  gains  and  profits  which  he  should  receive  beyond  the  above  £1090  and  the  annual 
sam  of  £1400,  or  that  he  would  suffer  the  inspectors  to  manage  and  conduct  the  said 
newspaper  for  and  on  behalf  of  him,  in  which  case  Harmer  was  not  to  be  answerable 
for  the  acts  of  the  inspectors,  and  that  the  inspectors  should,  out  of  the  profits, 
in  the  first  place,  pay  over  to  the  first  mortgagees  and  Harmer  £1400  a  year,  to  be 
divided  as  therein  mentioned.  It  then  provided  that  Harmer  might  carry  on  and 
conduct  the  newspaper  as  mortgagee  in  possession,  or,  at  or  for  any  time,  permit  the 
nime  to  be  carriea  on  by  the  inspectors.  The  deed  contained  a  proviso  for  reducing 
Young's  [336]  salary  proportionably  if  the  newspaper  should  not  produce  sufficient 
profit  to  pay  the  sum  of  £1400  a  year. 

After  the  execution  of  this  deed  the  concern  was  carried  on  until  October  1848, 
by  Harmer,  when  he  retired  from  the  management  and  possession  of  the  concern,  and 
it  was  then  continued  by  Young  under  the  inspectorship  of  Low  and  Clayton. 

Harmer  died  in  1853.  This  suit  was  instituted  in  March  1862,  by  his  executor, 
against  Young,  Low,  Clayton  and  others,  for  an  account  of  what  Low  and  Clayton 
bad  received,  "or  which,  without  their  wilful  neglect  or  default,  might  have  been 
received  by  them,  and  of  all  payments  properly  made,  and  for  an  account  of  the 
receipts  by  Young,  and  that  Low  and  Clayton  might  make  ^ood  what  should  be 
foand  due  upon  taking  these  accounts."  It  prayed  also  an  injunction  and  receiver 
against  Young  and  the  sale  of  the  copyright  and  goodwill  of  the  paper. 

A  decree  was  made  by  the  Lord  Chancellor  in  July  1862,  by  which  an  account 
was  directed  to  be  taken  of  all  moneys  received  by  Low  and  Clayton,  "  or  by  any 
person  by  their  or  either  of  their  order,  or  for  their  or  either  of  their  use,  for  or  in 
respect  of  the  Sun  newspaper,  under  the  provisions  of  the  indenture  of  the  31st  of  July 
1848,  and  of  the  application  of  such  moneys,  if  any,  under  the  provisions  of  the  said 
indenture." 

In  taking  these  accounts,  it  appeared  that  Young  held,  during  his  management, 
received  in  the  whole  £164,746,  5s.  2d.,  and  that  he  had  paid  into  the  account  of  the 
iospectors  at  their  bankers  the  sum  of  £158,206,  and  the  Plaintiff  sought  to  charge 
Ae  inspectors  with  the  difference  (£6540),  on  the  ground  that  it  had  been  [336] 
received  by  Young  as  their  agent,  "  by  their  order  or  for  their  use."  The  matter  was 
adjourned  into  Court. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  Q.  L.  Russell,  for  the  Plaintiff, 
and  Mr.  Selwyn  and  Mr.  Cecil  Russell,  for  the  general  creditors. 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  W.  Morris,  for  Clayton  and  the  executors 
of  Low. 

Jan.  11,  1864.  The  Master  of  the  Roli;s  [Sir  John  Bomillyl.  This  was  a 
SDDimons  adjourned  from  Chambers  to  determine  on  what  principle  Messrs.  Low  and 
CSayton  are  to  be  charged  in  account  with  the  Plaintiff. 

The  suit  was  instituted  in  order  to  obtain  from  the  Defendants,  Messrs.  Low  and 
Clayton,  an  account  of  the  moneys  produced  by  carrying  on  the  Swn  newspaper 
subsequent  to  the  31st  of  July  1848.  On  the  5th  of  July  1862  a  decree  was  made 
for  taking  the  accounts,  and  the  question  is,  whether  Messrs.  Low  and  Clayton  are  to 
be  charged  with  all  sums  received  by  Mr.  Murdo  Young  subsequently  to  the  31st 
July  1848.  The  determination  of  that  question,  in  my  opinion,  depends  on  the 
construction  of  this  deed  of  the  31st  of  July  1848. 

Before  examining  the  contents  of  the  deed  itself,  it  is  material  to  consider  what, 
independently  of  the  clauses  and  covenants  contained  in  it,  are  the  duties  and  obliga- 
tions imposed  upon  persons  who  are  appointed  inspectors  and  managers  and  conductors 
of  a  concern  to  be  carried  on  for  the  benefit  of  creditors.     Independently  of  any 
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quiBfltion  of  fraud  or  miaoooduct,  it  i«,  I  think,  [387]  clear  that  their  liability  i» 
confined  to  aooounting  for  all  moneys  received  by  them,  or  by  their  order  or  for  their 
use.  To  what  limits  this  would  extend  would,  I  apprehend,  depend  on  Uie  circum- 
stanoes  of  the  case.  If  they  were  to  have  the  exclusive  management  and  control 
of  the  whole  establishment,  if  all  the  subordinate  managers,  workmen  and  servants 
were  appointed  by  tiiem,  and  were  removable  at  their  pleasure,  then,  I  think,  that 
money  paid  to  their  cashier,  or  to  any  person  in  the  establishment,  in  the  ordinary 
coarse  of  the  business,  would  be  money  paid  for  their  use,  for  which  Uiey  would  be 
accountable. 

If,  on  the  other  hand,  the  original  debtor,  whose  business  it  had  been  at  Uie  time 
when  the  inspectors  were  appointed,  was,  by  arrangement  between  the  creditors,  the 
inspectors  and  himself,  to  be  continued  to  manage  the  business,  and  if  he  oould  not 
be  removed  by  the  inspectors  without  some  new  arrangement,  then,  I  think,  the 
inspectors  would  only  be  liable  for  the  moneys  actually  paid  to  them  or  to  some 
agent  of  theirs  (assuming  always  that  there  was  no  misconduct  on  their  part) : — that 
the  original  debtor,  who  so  continued  to  act  in  the  management  of  the  business,  would 
not  be  their  agent,  and  that  they  would  not  be  liable  tor  moneys  received  and  mis- 
applied by  him.  In  all  cases  it  must,  I  think,  depend  on  the  contract  by  which  the 
inspectors  were  appointed. 

In  the  case  of  a  mortgagee  of  the  business,  if  he  enter  into  possession,  he  becomes 
the  owner  of  the  business,  and  he  stands  exactly,  as  regards  his  powers,  in  the  place 
of  the  mortgagor,  and,  accordingly,  he  is  accountable  to  the  owner  of  the  equity  of 
redemption  tor  everything  which  he  either  has  received  or  might  have  [338]  received, 
or  ought  to  have  received,  while  he  continued  in  such  possession. 

If  the  inspectors  undertake  to  carry  on  the  business  as  owners,  then  they  are 
accountable  in  like  manner,  but  if  they  are  merely  to  overlook  the  arrangement  and 
to  see  that  the  former  owner  carries  on  the  business  properly,  if  they  have  no  power 
to  dismiss  him,  or  the  persons  under  him,  then,  in  the  alwence  of  culpable  negl^nce, 
he  is  not  their  agent,  and  their  duties  are  confined  to  seeing  how  he  conducts  the 
business,  to  inspecting  the  accounts  regularly,  to  requiring  the  moneys  received  to 
be  paid  to  them  or  to  their  order,  and  in  seeing  that  the  moneys  so  paid  to  them  are 
properly  applied. 

In  this  case  it  may  be  stated  that  £158,206  was  paid  into  the  bank  to  the  aooount 
of  Messrs.  Low  and  Clayton.  With  this  sum,  therefore,  they  are  properly  charged,  or 
they  must  discbarge  themselves  of  it,  by  shewing  the  proper  apiuication  of  it  and  of 
every  part  of  it.  In  addition  to  this,  it  appears  that,  during  the  time  that  they  were 
the  inspectors,  £6540  was  paid  to  Mr.  Young,  but  was  not  paid  over  to  the  inspectors, 
Messrs.  Low  and  Clayton,iand  the  question  is,  whether  they  are  liable  for  this  amount, 
and  whether  the  payment  of  this  sum  to  Mr.  Young  was  a  "payment"  to  their 
"  order  or  for  their  use,"  in  other  words,  whether,  under  the  deed  of  the  31st  of  July 
1848,  Mr.  Young  was  their  agent  for  the  receipt  of  this  money. 

Having  made  these  preliminary  observations,  I  proceed  to  examine  the  provisions 
of  the  deed  itself.     [His  Honor  stated  the  effect  of  it.     See  ante,  p.  331.] 

I  think  the  effect  and  construction  of  this  deed  by  no  [339]  means  ambiguous.  I 
am  of  opinion,  in  the  first  place,  that  under  it  and  so  long  as  it  remained  in  force,  no 

Sireoa  could  remove  Mr.  Young  from  the  management  or  conduct  of  the  newspaper, 
he  recital  to  that  effect,  which  I  have  read,  and  which  immediately  precedes  the 
operative  part,  shews  that  as  long  as  the  mortgagees  were  unpaid,  the  creditors  were 
not  intended  to  have  that  power.  This  is  followed  by  a  distinct  covenant,  to  the 
effect  that  he  is  to  be  allowed  to  carry  on  all  and  every  his  affairs  and  concerns, 
subject  to  the  approbation  andjcontrol  of  Low  and  Clayton,  and  this  is  followed  by  a 
distinct  proviso,  that  they  should  not  be  at  liberty  to  remove  him. 

It  is  true  that  this  covenant  and  this  proviso  are  not  repeated  over  again,  upon 
the  occasion  of  the  inspectors  being  put  into  possession  before  the  mortgagees  are 
paid  off;  but  such  reputation  was,  in  my  opinion,  unnecessary.  All  the  provisions 
and  covenants,  both  on  the  part  of  Young  and  on  the  part  of  the  inspectors  and  the 
scheduled  creditors,  apply,  in  my  opinion,  equally  to  this  case  as  to  the  possession  of 
the  inspectors  after  the  mortgagees  were  paid  off.  If  they  did  not,  this  incongruity 
would  arise : — The  covenant  by  Young  to  keep  the  accounts,  the  covenant  to  shew 
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them  to  the  inspectors  weekly,  the  covenant  to  pay  the  money  into  the  bank  to  their 
account,  and  so  on  to  the  end  of  the  covenants,  would  none  of  them  apply,  for  they 
are  not,  nor  is  any  one  of  them,  repeated  over  again  in  the  deed  as  applicable  to  this 
third  state  of  things.  But  if  they  are  to  be  implied,  as  having  relation  to  this  third 
state  of  things,  which,  in  my  oi»nion,  they  must  be,  according  to  the  true  construction 
of  the  deed,  then  upon  what  principle  of  construction  could  the  Court  apply  all  those 
oovenants  to  the  case  of  the  inspectors  being  in  possession  by  the  relinquishment  of 
Harmer,  and  stop  [340]  short  of  the  proviso,  which  says,  they  are  not  to  exclude  or 
ditmisa  Young  1  If  the  previous  clauses  and  covenants,  which  apply  to  the  possession 
of  the  inspectors  after  payment  off  of  the  mortgagees,  do  not  apply  to  their  possession 
by  the  relinquishment  of  Harmer,  it  would  not  be  possible  for  the  inspectors  to 
manage  the  business,  or,  in  any  respect,  to  perform  the  duties  which  they  undertook 
to  penorm.  And  if  all  the  clauses  and  covenants  do  so  apply,  no  construction  could 
be  more  arbitrary  or  less  unwarranted  bv  authority,  than  to  take  one  clause  and  hold 
tiiat  this  clause  alone  did  not  apply  to  the  third  state  of  things.  Nay,  more,  I  think 
that  the  whole  scope  of  this  deed  shews  that  Harmer  himself  could  not  have  dismissed 
Young  from  the  management,  and  that  this  is  shewn  to  have  been  the  view  of  the 
parties  to  the  deed  themselves,  by  the  introduction  of  the  proviso  at  the  end  of  it, 
which  I  have  read,  to  the  effect  that  Harmer  should  not  be  bound  to  employ  Young  as 
editor,  in  the  event  of  the  profits  not  amounting  to  £1400  per  annum. 

I  think,  however,  no  fair  analogy  can  be  drawn  between  the  position  of  Harmer 
and  that  of  the  inspectors.  Harmer  was  mortgagee  in  possession  before  the  deed  was 
executed,  and  he  must  have  acted  in  that  character,  in  which  case,  of  course,  the 
defaults  of  his  servants  fall  on  him.  But  he  could  not,  by  merely  transferring  posses- 
sion to  Low  and  Clayton,  put  them  in  the  same  position  as  he  was  in,  or  thereby  invest 
them  with  the  character  of  mortgagees  in  possession ;  unless,  indeed,  by  express 
contract  they  have  agreed  to  be  so  Mund.  Accordingly,  the  deed  provides  in  what 
character  and  with  what  powers  and  obligations  they  were  to  be  in  possession,  and  it 
relates  the  mode  and  extent  of  their  possession ;  and,  in  my  opinion,  these  provi- 
sions apply  equally  to  them,  whether  they  are  put  into  pos-[341]-session  bv  Harmer 
ander  this  clause  in  the  deed,  or  whether  under  the  authori^  given  to  them  after 
the  tMrior  mortgagees  are  paid  off  under  the  prior  clause.  If  I  am  right  in  this  view 
of  the  case,  it  puts  an  end,  in  my  opinion,  to  the  question  before  me.  No  Court  of 
Equity  could  hold  that,  in  the  absence  of  express  contract,  a  man  was  liable  for  the 
wtB  of  another,  as  his  agent,  whom  he  had  not  appointed,  and  whom  he  had  no  power 
to  remove. 

I  do  not  doubt  that  a  man  might,  for  a  sufficient  consideration,  bind  himself  by 
covenant  to  appoint  another  person  to  be  his  agent,  to  receive  for  him  moneys 
payable  to  him  only  in  his  character  of  a  trustee,  and  at  the  same  time  agree  with  his 
eahiis  que  inut  that  his  agent  should  not  be  removed,  whatever  might  be  his  mis- 
conduct,  and  also  that,  notwithstanding  this,  he,  the  trustee,  would  account  for  and 
be  liable  to  make  good  to  his  eestuis  que  trust  all  the  moneys  received  and  misapplied 
bv  his  agent.  But  so  strange  and  singular  a  provision  must  be  clearly  expressed,  and 
the  Court  would  not  lightly  create  the  relation  of  principal  and  agent  between  two 

Kwns  in  such  a  state  of  circumstances,  which  would  lead  to  so  monstrous  a  result, 
t  in  this  case,  in  my  opinion,  the  relation  or  character  of  principal  and  agent 
between  the  inspectors  and  Young  is  excluded  by  the  provisions  of  this  deed,  even 
independently  of  the  proviso  which  prevents  them  from  removing  him. 

The  gentleman  who  framed  this  bill,  in  my  opinion,  took  the  correct  view  of  this 
case,  andfelt  that  the  only  way  in  which  the  inspectors  oould  be  chareed  with  such 
sums  would  be,  not  by  making  Young  their  agent  for  the  receipt  of  aU  moneys  paid 
in  the  course  of  business,  but  by  obtaining  a  decree  for  taking  an  account  against 
\?4Sn  the  inspectors  with  wilful  default.  And,  accordingly,  the  bill,  by  the  prayer, 
eoQght  to  have  the  account  taken  against  them,  upon  the  principle  of  their  being  in 
possession  of  the  business  on  exactly  the  same  footing  as  Harmer  was  in  possession 
of  it  prior  to  the  execution  of  the  deed  of  July  1848 ;  and,  accordingly,  it  prayed 
that  an  account  might  be  taken  against  them  of  all  moneys  which,  but  for  their  wilful 
default,  they  might  have  received.  But  this  part  of  the  relief  sought  by  the  prayer 
was,  in  my  opinion,  very  properly  excluded  by  the  terms  of  the  decree,  and  virtually 
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the  exdusion  of  thia  portion  of  the  pnyer  from  the  decree  has  decided  the  qaestaon 
before  me  upon  thia  aummona  a^inat  the  Plaintiff.  If  Meaara.  Low  and  Clayton  were 
not  to  be  treated  aa  morteageea  in  poaaeasion,  they  could  only  be  charged  witli 
Young'a  receipte,  on  the  pnnoiple  that  the  deed  had  made  him  their  agent  for  Mt 
purpose.  To  effect  thia  object,  ezpreaa  worda  in  the  deed  were  necessary ;  men 
silence  would  not  make  him  their  aeent.  Not  only  are  there  no  such  woida,  bat 
the  words  which  are  to  be  found  in  Uie  deed  exclude  the  possibility  of  his  being  ao 
treated. 

I  am,  therefore,  of  opini(m  that  Messrs.  Low  and  Clayton  are  not  to  be  charged 
with  the  £6540  received  by  Young,  and  not  paid  over  by  him  to  them. 

But  though  I  hold  that  the  deed  did  not  constitute  Young  the  agent  of  the 
inspectors,  it  doea  not,  therefore,  follow  that  they  may  not  have  constituted  him 
their  agent  by  acts  of  their  own,  to  account  to  them  in  matters  relating  to  their  tnut, 
and  it  is  neoeaaary  that  I  ahould  explain  the  diatinction,  becaoae  I  observe,  from 
various  parts  of  the  case,  and,  indeed,  even  from  some  parta  of  the  argument  befon 
me,  that  the  partiea  themaelvea  seem  to  have  supposed  that,  if  Young  was  the  agent 
of  [343]  the  inspectors  in  any  one  transaction  relating  to  this  matter,  he  must  have 
been  their  agent  for  all,  which  is,  in  my  opinion,  a  great  mistake.  The  diatinction  I 
refer  to,  and  which  I  desire  to  point  out,  occurs  in  the  various  circumstances  of  this 
case.  As  soon  aa  the  money  waa  paid  into  the  bank  to  the  joint  account  of  Low  and 
Clayton,  they  were  bound  to  aee  to  the  right  application  of  it,  and,  accordingly,  when 
they  gave  £100  of  that  money  to  Young,  to  be  applied  by  him  for  the  benefit  of  the 
concern,  they  constituted  Young  their  agent  ao  far  as  that  £100  extended,  and  no 
further.  If  Young  misapplied  that  money,  the  inspectors  are  liable  to  make  it  good, 
exactly  in  the  same  manner  as  they  would  have  been  if  they  had  employed  any 
stranger  for  a  similar  purpose,  and  given  him  the  money  to  make  the  necessary 
payments ;  for  the  money  ao  entrusted  to  him,  and  so  misapplied  by  him,  they  are 
liable.  But  thia  only  appliea  to  the  money  paid  to  them  or  to  their  order,  and  this 
£6540  was  not  so  payable,  and  was  not  money  payable  to  the  inspectors  peraonally, 
or  for  which  they,  or,  through  them,  their  agent,  could  alone  give  a  good  diacharge. 
On  the  contrary,  the  whole  acope  of  the  deed  and  the  direct  proviaiona  shew  that  the 
payments  were  to  be  made  to  and  received  by  Young,  who  was  to  account  for  these 
auma  to  the  inspectors.  If,  wholly  independent  of  the  deed,  a  sum  of  money  had 
been  paid  to  the  inspectors,  and  the  man  who  had  to  pay  it  had  applied  to  them  and 
asked  them  to  whom  it  was  to  be  paid,  and  they  had  answered  that  it  might  be  paid 
to  Young,  or  to  any  other  person,  then  Young,  or  that  other  person  mentioned  by 
them,  would  have  been  the  agent  of  the  inspectors.  But  that  ia  wholly  on  the  ground 
that  they  were  the  proper  persons  to  receive  it,  and  that  they  alone  could  give  a 
proper  discharge  for  the  money.  But  thia  was  not  so  as  regards  the  £6540,  Young, 
I  repeat,  was  [314]  the  proper  person  to  receive  it,  and  give  receipts  for  the  money 
ao  paid. 

The  accounts  and  letters  seem  to  have  been  given  in  evidence  with  this  view  :— 
For  the  purpose  of  making  out  that  the  inspectors  ought  to  have  received  the  money 
themselves ;  but,  in  my  opinion,  they  fail  in  shewing  that  any  money  ought  properly 
to  have  beien  paid  by  the  customers  of  the  concern  to  the  inspectors,  in  the  firit 
instance ;  and,  secondly,  if  it  had  been  so,  the  evidence  fails  to  shew  the  inspecton 
gave  any  authority  to  Young  to  receive  the  money,  without  which  authority  he  coold 
not  have  got  it. 

Accordingly,  as  neither  under  the  deed,  nor  as  agent  apart  from  the  deed,  wu 
Young  the  agent  of  the  inspectors  to  receive  any  money,  this  sum  of  £6540  must  be 
disallowed  as  a  charge  against  the  inspectors.  But,  on  the  other  hand,  the  inspecton 
are  bound  to  discharge  themaelvea  of  the  £158,206  paid  to  their  account  in  the  bank ; 
they  must  account  for  the  whole  of  that  amount.  And  as  to  all  auma  which  they 
have  paid  to  Young,  or  to  any  other  person,  they  have  made  him  and  them  their 
agents  for  the  purpose  apecified,  and  if  he  or  they  have  miaapplied  the  moneya  entrusted 
to  them,  or  any  part  thereof,  the  inspectors  are  liable  to  make  good  such  amount. 

Note. — ^There  was  an  appeal,  but  the  matter  was  compromised. 
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[346]    FoxwxLL  V.  Greatorrx.    Foxwxll  v.  Turnkk    Jan.  13,  U,  1864. 

[See  Cook  v.  Hatkway,  1869,  L.  B.  8  Eq.  618.] 

A  vendor  resisted  a  bill  for  specific  performance.  He  becanae  bankrupt,  and  his 
assignee  afterwards  continued  the  resistance,  but  failed  at  the  hearing.  Held,  that 
the  assignee  must  pay  the  Plaintiff's  costs  of  suit  incurred  subsequent  to  the 
bankruptcy. 

This  suit  was  instituted  by  a  purchaser  against  the  vendor,  for  the  specific  per- 
formance of  a  contract  for  the  safe  of  a  freehold  messuage,  &c.,  in  Hinchley.  The 
Defendant  Greatorex  (the  vendor)  resisted  the  claim,  and  during  the  progress  of  the 
gait  he  became  bankrupt.  After  this  the  suit  was  continued  against  Turner,  his 
assignee,  who  continued  to  resist  the  performance  of  the  contract.  The  case  now 
came  on  for  hearing,  when  the  Court  held  that  the  Plaintiff  was  entitled  to  a  decree, 
and  the  only  question  was  as  to  the  costs. 

Mr.  Selwyn  and  Mr.  Blackmore,  for  the  Plaintiff. 

Mr.  Prendergast,  for  the  assignee. 

The  Master  of  the  Bolls  [Sir  John  Romillyl.  I  think  the  assignee  wrong 
from  the  beginning  in  resisting  the  performance  of  this  contract.  He  ought  to  have 
made  proper  inquiries  as  to  the  ments  of  the  case,  and  acted  accordingly.  I  cannot 
make  him  pay  the  costs  previous  to  the  bankruptcy,  but  he  must  pay  those  incurred 
by  the  Plaintiff  subsequently.  I  must  make  the  common  decree  for  specific 
performance. 

[346]    R«  Farington.    Jan.  25,  1864. 

A  client  obtained  an  order  of  course  to  tax,  after  action  brought,  but  before  notice  of 
it,  and  the  order  did  not  provide  for  the  costs  of  the  action :  Held,  that  this  was 
not  irregular,  and  a  motion  to  discharge  it  was  refused  with  costs. 

The  Taxing  Masters  do  not  act  under  the  40th  Consolidated  Order,  r.  9,  in  relation  to 
the  unnecessary  length  of  the  pleadings,  &c.,  unless  directed  by  the  order  of 
reference. 

A  client  owed  his  solicitor  a  bill  of  costs.  The  solicitor  issued  a  writ  to  recover 
the  amount,  but  before  he  had  served  it  the  client  obtained  the  common  order  to  tax 
as  before  action  brought,  and  under  which  the  costs  of  the  action  were  not  provided 
for.  (Note. — See  the  distinction  between  these  orders,  Seton  on  Decrees,  828,  481 
(3d  editU 

Mr.  Marten  moved  to  discharge  the  order  for  irregularity. 

Mr.  Swanston,  eontrd. 

The  Master  of  the  Roli^  [Sir  John  Romilly].  This  was  a  motion  to  discharge 
as  order  for  taxation  for  irregularity,  under  very  peculiar  circumstances.  The 
common  order  to  tax  was  obtained  by  the  client  on  the  10th  of  December,  and  it 
appears  that  the  solicitor  had  sued  out  a  writ  for  the  amount  of  his  bill  of  costs  on 
the  7th  of  December.  I  am  of  opinion,  on  the  evidence,  that  the  client  knew  nothing 
of  the  writ  when  he  obtained  the  order  on  the  10th  of  December.  It  is,  therefore, 
impossible  to  hold  that  this  proceeding  was  irregular. 

A  client  owes  a  bill  of  costs  to  his  solicitor,  and  obtains  a  common  order  to  tax  it. 
How  can  that  be  [347]  irregular  because  an  action  has  been  commenced  against  him 
by  the  solicitor,  of  which  he  knows  nothing  1  A  solicitor  might  issue  a  writ  against 
bis  client  and  keep  it  in  his  pocket  for  a  twelvemonth,  renewing  it  from  time  to  time. 
How  can  his  client  know  of  the  existence  of  the  action,  unless  he  is  served  with  the 
litl  Here  the  client  served  the  order  for  taxation,  and  was  served  with  the  writ  on 
the  following  day.  I  am  of  opinion  that  the  Respondent  was  guilty  of  no  irregularity, 
and  that  the  motion  of  Mr.  Farington  must  fail. 

There  is  this  also  to  be  said  that  the  action  was  useless,  the  solicitor  knew  that 
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an  order  was  about  to  be  obtained,  tbe  result  of  whicb  would  be  equivalent  to  a 
judgment  on  which  he  could  enforce  payment  of  his  bill  when  taxed.  Both  parti« 
appear  very  hostile,  but  it  is  impossible  for  me  to  discharge  this  order  for  irregaUrity. 
The  result  is  that  the  motion  must  be  refused,  aad  with  costs ;  but  the  solicitor  oognt 
to  be  allowed  the  costs  of  the  writ,  and  I  shall  direct  the  Taxing  Master  to  aUow  them 
accordinglv. 

There  is  also  this  to  be  said : — Some  of  the  affidavits  are  very  diffuse,  and  I  under- 
stand the  Taxing  Masters  do  not  act  upon  the  terms  of  the  Oeneral  Order  (40  ConsoL 
Ord.  8.  9),  unless  they  are  directed  to  "  look  into  such  pleading,  petition  or  affidavit, 
&o.,"  in  the  terms  of  the  General  Order — I  shall  therefore  give  the  necessary  direction, 
in  tbe  terms  of  the  Oeneral  Order. 


[348]    Edwardes  v.  Jones.    Feb.  11,  12,  1864. 

A  devise  to  two  persons,  in  terms  importing  a  joint-tenancy,  is  not  changed  into  a 
tenancy  in  common  by  a  subsequent  gift  over  of  the  "  estate  "  of  one  of  them  upon 
a  certain  contingency. 

A  testator  devised  his  real  estate  to  his  wife  and  his  son  Daniel,  and  he  then 
proceeded  thus :  "  if  my  son  Daniel  shall  happen  to  die  without  issue  living,  my 
will  is  that  all  his  estate  is  to  be  divided  between  all  my  children  in  equal  shares ;" 
and  "  if  my  wife  will  intermarry  she  is  to  enjoy  none  of  my  property :  '  Held,  first, 
that  the  wife  and  Daniel  took  as  joint-tenants.  Secondly,  the  wife  having  died  in 
the  life  of  the  testator  and  Daniel  having  survived  the  testator,  and  died  a  rachelor, 
that  the  whole  estate  was  divisible  between  the  testator's  children,  and  that  Daniel's 
representatives  took  his  share  of  it. 

The  testator's  will,  dated  in  April  1835,  contained  the  following  residuary  devise : 
— "Also  I  nominate  and  appoint  my  wife  Sarah  and  my  son  Daniel  to  be  joint 
executors  of  this  my  last  will  and  testament;  unto  them  I  give  the  rest,  residue  of  all 
my  real  and  personal  estate,  of  what  kind  and  nature  soever  they  be ;  but  if  my  son 
Daniel  shall  happen  to  die  without  issue  living,  my  will  is  that  all  his  estate,  both 
real  and  personal,  is  to  be  divided  between  all  my  children  in  equal  shares.  If  my 
wife  Sarah  will  intermarry  she  is  to  enjoy  none  of  my  property." 

The  testator  survived  his  wife,  and  died  in  August  1835,  leaving  his  son  Daniel 
and  four  daughters,  his  only  children,  surviving. 

Daniel  died  a  bachelor  in  1851,  having  devised  his  real  and  personal  estate  to  his 
sister  Mary  Ann. 

The  bill  sought  a  declaration  of  the  rights  of  the  parties  in  the  real  estate  of  the 
testator,  and  for  a  partition. 

Mr.  Selwjm  and  Mr.  Everett,  for  the  Plaintiff,  and 

Mr.  Rudge,  Mr.  Baggallay,  Mr.  Chitty,  Mr.  Woodhouse,  Mr.  Hobhouse,  Mr. 
Walker,  for  the  Defendants. 

[348]  On  the  one  side  it  was  argued  that  the  word  "living"  referred  to  the 
immediately  preceding  antecedent,  viz.,  the  death  of  Daniel;  Hodgson  v.  Smithsm 
(21  Beav.  354) ;  and  not  to  the  death  of  the  testator.  That  therefore  there  was  a 
devise  to  the  wife  and  Daniel  as  joint-tenants  in  fee,  with  an  executory  devise  to  i^e 
testator's  children,  and  not  an  estate  tail  in  Daniel ;  Porler  v.  Braddley  (3  Dam.  & 
East,  143).  That  the  whole  estate  survived  to  Daniel,  and  on  his  death  passed  to  the 
testator's  daughters. 

On  the  other  side  it  was  argued  that  this  was  a  tenancy  in  common.  That  the 
independent  and  separate  interest  of  Daniel  which  was  given  over,  and  the  clause  of 
forfeiture  as  to  the  widow,  were  inconsistent  with  the  unity  required  for  a  joint- 
tenaucy.  (2  Cruise,  Dig.  tit.  xvii.  c.  2.) 

Mr.  Everett,  in  reply,  cited  Barker  v.  OUes  (2  Peere  Wms.  280). 

Feb.  12.    The  Mastsb  of  the  Bolls  [Sir  John  Bomilly].    On  examining  this 

will  carefully,  I  am  of  opinion  that  this  is  a  joint-tenancy,  and  that  this  is  the  only 

proper  mode  of  construing  it.     The  testator  gives  the  residue  of  all  his  real  and 

personal  estate  to  his  wife  and  his  son  Daniel.     If  you  stop  there,  it  is  a  mere  joint- 
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tenancy.  But  it  was  suggested  in  argament  that  if  a  testator  makes  a  devise  to  two, 
in  words  which  import  a  joint-tenancy,  bat  afterwards  goes  on  to  say  that  their 
interests  are  separate  and  distinct,  this  would  make  it  a  tenancy  in  common.  I  do 
not,  however,  [360]  think  that  the  subsequent  words  here  used  amount  to  this. 
The  testator  goes  on  to  say,  "but  if  my  son  Daniel  shall  happen  to  die  without 
issue  living,  my  will  is,  that  all  his  estate,  both  real  and  personal,  is  to  be  divided 
between  aU  my  children  in  equal  shares."  If  I  were  to  read  the  words  "  all  his  estate  " 
as  "all  his  share,"  that  would  make  a  severance,  but  I  do  not  think  I  can  so  read  it. 
The  words  "all  his  estate"  mean  "all  his  interest,"  and  I  know  of  no  reason  or  rule 
of  law  which  prevents  an  estate  being  given  to  two  persons  in  joint-tenancy  in  fee, 
with  a  diroctiou  that  if  one  should  survive  the  other,  all  his  estate  should  go  over  on 
the  happening  of  a  particular  event.  And  if  that  be  the  real  meaning  of  this  passage, 
u  I  think  it  is,  I  see  no  reason  why  his  interest  should  not  go  over.  If  this  be  a 
joint-tenancy,  then  on  the  death  of  the  son  in  the  life  of  his  mother  he  would  have 
no  estate  or  interest  to  go  over,  but  if  he  survived  her,  he  would  have  the  entirety  of 
the  estate  in  fee,  and  if  he  died  without  issue  living,  it  would  go  over  in  the  manner 
■pecified. 

It  was  pointed  out  that  the  wife  might  be  the  survivor,  and  that  then  she  would 
have  the  whole  property  in  fee-simple ;  but  the  testator  might  have  intended  that  she 
ihonld  have  the  disposal  of  it  amongst  her  children,  or  amongst  such  persons  as  she 
might  think  fit.  The  same  objection  would  apply  to  her  share  if  they  were  tenants 
in  common,  and  the  testator  might  xeasonabiy  have  supposed  that  the  son  would 
outlive  his  mother. 

The  other  thing  relied  on  was  the  direction  that  if  his  wife  should  marrv  she 
ihoald  enjoy  none  of  his  property.  Without  expressing  any  opinion  as  to  the  validity 
of  this  direction,  it  does  not  go  beyond  this,  [361]  uiat  if  she  survived  him  and 
married  again  she  should  forfeit  her  interest. 

I  am  of  opinion  that  the  son,  on  the  death  of  the  testator,  took  an  estate  in  fee- 
nmple  in  the  whole,  subject  to  be  divested  on  his  dving  "  without  issue  living."  I 
am  also  of  opinion  that  this  dying  refers  to  the  death  of  Daniel,  whenever  it  might 
happen,  and  is  not  confined  to  his  death  in  the  lifetime  of  the  testator,  in  which  case 
there  would  be  intestacy  in  certain  events. 

With  respect  to  the  persons  who  take,  I  see  nothing  which  confines  the  gift  to  the 
children  who  survived  Daniel.  The  gift  is  to  "all  my  children  in  equal  shares." 
The  estate  must,  therefore,  be  divided  into  fifths,  of  which  Daniel  was  entitled  to  one- 
fifth,  and  might  dispose  of  it,  and  the  other  foar-fifths  went  between  his  four  sisters. 

[361]    Bird  v.  Maybuby.    Feb.  12,  1864. 

A  testator  devised  his  real  and  personal  estate  to  trustees  in  trust  to  sell  and  invest 
and  to  pay  the  interest  to  his  wife,  to  be  applied  in  support  of  herself  and  her 
children  until  they  should  respectively  attain  twenty-one,  and  upon  their  severallv 
attaining  twenty-one  to  divide  the  capital  between  his  wife  and  children.  Held, 
that  a  child  who  died  under  twenty-one  had  attained  a  vested  interest. 

The  testator  devised  and  bequeathed  his  real  and  personal  estate  to  trustees  upon 
tnut  to  sell  His  will  proceeded  as  follows : — "  And  I  do  hereby  declare  and  direct 
my  said  trustees  to  stand  and  be  possessed  of  the  moneys  to  anse  from  the  sale  of 
the  said  real  and  personal  property,  upon  trust,  after  payment  of  all  costs,  charges 
and  expenses  attending  the  same  sale  or  sales,  to  invest  the  same  upon  real  or 
Qovemment  securities,  [362]  and  to  pay  the  interest  or  dividends  arising  therefrom 
unto  my  said  wife,  to  be  applied  by  her  towards  the  support  and  maintenance  of  herself 
and  my  said  children  until  my  said  children  shall,  respectively,  attain  the  age  of 
tventy-one  years,  and  upon  their  severally  attaining  that  age,  I  direct  the  moneys  so 
invested  as  aforesaid  to  be  divided  between  my  said  wife  and  children,  share  and 
share  alike." 

The  testator  died  in  1846,  leaving  his  widow  and  three  children,  viz.,  Charles, 
John  and  George. 
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George  died  in  1854,  an  infant. 

The  question  was  whether  Oeorge,  who  died  under  twenty-one,  had  attained  a 
vested  interest. 

Mr.  Cole  and  Mr.  Howard,  for  the  Plaintiffs,  cited  Leake  v.  B(^nsm  (1  Mer.  363). 

Mr.  Southgate  and  Mr.  Elderton,  for  the  Defendants. 

The  Master  of  the  Boli^  [Sir  John  Bomilly].    This  is  clearly  vested. 

[363]    Barker  v.  Youmo.    Dee.  11,  1863;  Jan.  12,  1864. 

[S.  C.  33  L.  J.  Ch.  279 ;  3  N.  R  350 ;  10  Jur.  (N.  S.)  163 ;  12  W.  E..659.] 

Held,  on  the  construction  of  a  will,  that  the  word  "and  "  could  not  be  read  "or." 
A  testator  gave  his  residue  to  his  nephew  for  life,  and  after  his  decease,  provided  be 
should  leave  a  child  surviving,  then  to  such  persons  as  he  should  by  will  appoint; 
but  if  his  nephew  should  die  without  leaving  any  child  him  surviving,  "  and  "  mould 
not  "  make  any  appointment  as  aforesaid,"  then  to  A.,  B.  and  C.  Held,  first,  that 
"and"  could  not  be  read  "or;"  secondly,  that  the  power  to  appoint  only  arose 
provided  the  nephew  left  a  child  surviving  him ;  consequently,  that  an  appointment 
by  the  will  of  the  nephew,  who  died  childless,  was  inoperative,  and  that  A.,  6.  and 
C.  were  entitled. 

The  testator  Francis  Const  died  in  1839.  By  his  will  he  appointed  his  nephew 
Henry  Beaumont  Coles,  William  Dunn  and  Henry  Young  his  executors.  He  devised 
and  bequeathed  to  thetai  all  the  residue  of  his  real  and  personal  estate,  in  trust,  after 
myment  of  a  number  of  legacies,  to  permit  and  suffer  his  nephew  Henry  Beaumont 
Coles  to  receive  the  rents  and  profits  during  his  life.  The  testator  then  proceeded  in 
the  following  words : — 

"And  from  and  after  the  decease  of  my  said  nephew,  providing  he  shall  leave  any 
child  or  children  him  surviving,  or  who  shall  be  bom  in  due  time  after  his  decease 
lawfully  begotten,  then  I  declare  and  direct  that  my  said  executors  shall  stand  and  be 
possessed  of  my  said  residuary  estate,  upon  trust  for  such  persons  and  for  such  ends 
and  purposes  as  my  said  nephew  shall,  by  his  last  will  or  testament,  direct  or  appoint, 
give,  devise  or  bequeath  the  same ;  but  if  my  said  nephew  shall  die  without  leaving 
any  child  or  children  him  surviving,  or  who  shall  be  bom  in  due  time  after  his  deoease 
lawfully  begotten,  and  the  said  Henry  Beaumont  Coles  my  nephew  shall  not,  previous 
to  his  decease,  make  any  such  appointment,  gift  or  bequest  as  aforesaid,  then  I  declare 
that  my  said  executors  shall  stand  and  be  possessed  of  all  my  said  residuary  estate, 
and  of  all  rents,  dividends,  interest  and  profits  of  or  arising  out  of  the  same,  upon 
trust  for  and  to  be  divided  between  the  [3641  following  persons  (that  is  to  say), 
Richard  Barker,  Esq.,  of  Fitzroy  Square,  hereinbefore  named,  the  said  Henry  Youn^ 
my  executor,  and  James  Byland,  herein  also  before  mentioned,  and  to  and  for  their 
heirs,  executors  and  administrators,  and  I  hereby  give  and  bequeath  the  same 
accordingly." 

Henry  Beaumont  Coles  died  in  1862  without  ever  having  had  a  child.  By  his 
will  ho  purported  to  appoint  the  residuary  estate  of  the  testator  Francis  Const  to  his 
executors,  upon  certain  trusts,  which  are  immaterial. 

The  biU  was  filed  by  the  representatives  of  Biohard  Barker,  and  the  Defendants 
were  Henry  Young,  the  executors  of  Henry  Beaumont  Coles,  the  representatives  of 
Byland  and  Biohard  William  Jennings.  The  bill  prayed  a  declaration  that  the  will 
of  Henry  Beaumont  Coles  was  an  invalid  appointment  of  the  residuary  real  and 
personal  estate  of  Francis  Const,  and  was  inoperative,  so  far  as  it  purported  to  be  i 
devise  and  bequest  of  such  residuary  real  and  personal  estate,  and  a  declaration  that, 
by  virtue  of  the  will  of  Francis  Const,  his  residuary  real  and  personal  estate  became, 
upon  the  death  of  Henry  Beaumont  Coles,  divisible  between  Bichard  Barker,  Heniy 
Young  and  James  Byland. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  Bird,  for  the  Painti&  By 
the  terms  of  this  will,  the  ultimate  gift  to  Barker,  Young  and  Byland  was  to  take 
effect  on  the  happening  of  either  of  two  events,  viz.,  if  the  nephew  should  "  die  with- 
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oat  leaving  any  child  or  children  him  Borvivinff,"  or  if  he  should  make  no  appointment. 
This  is  exactly  the  case  in  which  the  Court  is  m  the  habit  of  reading  the  word  "  and  " 
«g"or;"  Jarman  on  Wills  (vol.  1,  p.  422  (2d  edit.) );  [3M]  Maberly  v.  Strode  (3  Ves. 
450),  where  there  was  a  gift  over  on  A.'8  dying  unmarried  and  without  issue,  the  word 
"and"  was  read  "or,"  and  A.  having  married,  but  having  died  without  issue,  it  was 
held  that  the  gift  over  took  effect.  But  it  is  not  necessary  to  change  the  words  in 
the  present  case ;  there  is  a  double  hypothesis,  namely,  "  if "  he  shall  die  without 
leaving  any  child,   "and  if"  he  shall  not  make  an  appointment,  the  word  "if" 

Eveming  both  parts  of  the  sentence.     The  result  is  that,  one  of  the  events  'having 
ppenei^  nunely,  the  nephew  having  died  without  leaving  any  child,  the  gift  over 
takes  effect 

But  secondly,  if  the  word  "  and  "  be  copulative,  it  is  equally  plain  that  the  gift 
over  has  taken  effect  The  will  contains  one  single  power  of  appointment,  and  not 
two,  and  this  power  is  only  to  arise  "  provided  "  the  nephew  "  shall  leave  any  child 
or  children  him  surviving."  The  power  mentioned  in  the  second  branch  is  identical 
with  that  in  the  first ;  this  is  evident  from  the  words  "  such  appointment,"  &c.,  "  as 
aforesaid."  This  conditional  power  never  arose  and  could  never  be  executed.  Both 
events  have,  therefore,  happened ;  the  nephew  died  both  without  children  and 
without  making  any  such  appointment  as  was  contemplated  by  the  power. 

Lastly,  no  general  power  can  be  implied ;  Addison  v.  BvA  (14  Beav.  459,  and  2 
Do  G.  ML  &  G.  810). 

[The  Master  of  ths  Boli;s.  According  to  your  construction,  if  the  nephew 
left  children  and  made  no  appointment  they  would  be  disinherited.] 

There  is  no  case  of  disherison,  for  the  children  are  [366]  not  objects  of  the 
testator's  bounty ;  nothing  is  given  to  them ;  the  power  is  general,  and  the  reference 
to  the  children  is  only  in  relation  to  the  event  on  which  the  power  is  to  arise. 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  H.  F.  Shebbeare,  for  Mr.  Young. 
Although  the  residuary  legatees  would  be  entitled  by  changing  "  and  "  into  "  or," 
still  it  is  not  necessary  to  resort  to  that  doctrine  here,  nor  is  it  necessary  to  change 
any  word  in  the  will.  This  is  not  like  the  cases  of  gifts  over  upon  a  person  dying 
anmarried  and  without  issue,  when  there  is  but  one  verb  governing  the  whole. 
Here  there  are  two  verbs,  and  two  events,  viz.,  shall  die  without  children,  and  shall 
not  make  an  appointment.  The  gift  over  is  in  either  event,  that  is,  if  the  nephew 
sludl  die  without  leaving  any  child,  "  and  also  in  case  "  he  shall  not  make  an 
appointment 

It  will  be  argued  that  the  nephew  had  a  second  power  if  he  died  leaving  no 
children,  but  the  words  "such"  and  "as  aforesaid"  prohibit  such  a  construction. 
They  shew  that  the  testator  refers  to  the  previous  power,  which  was  only  to  arise 
"providing  "  he  left  a  child ;  these  words  throw  you  back  to  the  previous  part  of  the 
inlL  The  case  is  like  Dillon  v.  Harris  (4  Bligh,  321),  where  the  gift  over  was  "  in 
ease  both  of  my  said  sons  shall  so  die  unmarried  and  without  leaving  lawful  issue." 
It  was  held  that  "  and  "  could  not  be  changed  into  "  or,"  but  that  the  word  "  so  " 
referred  back  to  the  marriage  previously  referred  to,  which  was  to  be  with  consent, 
and  that  the  gift  over  took  effect  upon  death,  without  leaving  lawful  issue,  after  a 
marriage  without  the  requisite  consent 

Here  both  events  have  occurred,  viz.,  a  death  without  [367]  children,  and  the 
absence  of  an  appointment  under  the  conditional  power. 

Mr.  W.  M.  James,  Mr.  Prendergast  and  Mr.  Kendall,  for  the  representatives  of 
Byhnd. 

Mr.  Selwyn,  for  Francis  C.  Barker. 

Sir  Fitroy  Kelly,  Mr.  Hobhouse  and  Mr.  Druce,  for  the  executors  of  Henry 
Beaumont  Coles.  The  gift  over  has  never  taken  effect  It  is  impossible,  since  the 
cases  of  Orey  v.  Pearson  (6  H.  of  L.  Cas.  61),  followed  by  Secconm  v.  Edwards  (28 
Beav.  440),  to  change  the  words  of  the  will  and  to  convert  "and"  into  "or." 
Both  of  the  events  on  which  the  gift  over  was  to  take  effect  have  not  happened.  It 
is  phun,  from  the  context  of  the  will,  that  the  testator  intended  his  nephew  to  have  a 
general  power  of  appointing  in  all  events,  and  the  words  "  such  appointment,  &c.,  as 
aforesaid  "  have  reference  to  the  mode  and  form  of  appointment  previously  mentioned, 
which  appointment  was  to  be  by  "  will  and  testament "  only.    It  is  impossible  that 
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the  power  which  is  referred  to  in  the  aeooiid  ckose  (a  clause  which  direeta  tiie 
devolution  of  the  property  in  the  event  of  the  nephew  dying  leaving  no  children),  eu 
be  fettered  by  the  inconsistent  proviso,  that  it  is  only  to  arise  if  he  shall  die  lesTing 
children.  The  power  must  be  general,  and  the  gift  over  must  have  been  intended  to 
take  effect  only  m  the  absence  of  a  de  facto  execution  of  it.  For  if  the  nephew,  hsvine 
children,  made  his  will  appointing  this  property  to  A.  B.,  surely  the  appointment  coold 
not  become  inoperative  by  the  circumstance  of  the  nephew  surviving  his  childno. 
This  construction  is  supported  by  the  words  "  previous  to  his  death." 

[368]  To  read  this  will  in  the  manner  proposed  by  the  Plaintifis  woold  be  to 
render  tne  second  clause  a  mere  repetition  and  superfluous.  The  second  brueh 
gives,  by  implication,  a  power  to  the  nephew  to  dispose  of  the  property,  for  it  wu 
only  to  go  over  if  he  should  make  none;  Ex  parte  Rogers  (2  Madd.  449);  Andnty. 
Ward  (1  Russ.  260) ;  Greene  v.  Ward  {lb.  262) ;  Bibin  v.  Walker  (AmbL  661) ;  Jardm 
v.  Forteseae  (10  Beav.  259). 

Mr.  Earle,  in  the  same  interest. 

Thb  Attobney-General,  in  reply. 

Jan.  12,  1864.  Thk  Mastsb  of  the  Bolls  [Sir  John  Bomilly].  This  is  a 
question  arising  on  the  construction  of  the  residuary  oequest  and  devise  contained  in 
the  will  of  Francis  Const.     The  words  of  the  will  are  these.     [See  ante,  p.  353.] 

The  question  is,  whether  the  devisees  mentioned  in  the  will  of  the  uncle,  or  the 
devisees  mentioned  in  the  will  of  the  nephew,  take  the  residuary  estate  of  the  uncle 
since  the  decease  of  the  nephew  in  November  1862. 

The  Plaintiffs  are  the  executors  of  Richard  Barker,  one  of  the  residuary  devisees 
and  legatees  mentioned  in  the  will  of  the  uncle.  They  are  supported  by  the 
Defendant,  the  legal  personal  representatives  of  another  of  [369]  the  remaining 
devisees  and  legatees,  viz.,  James  Kyland,  who  has  also  died  since  the  death  of  the 
uncle,  and  by  the  Defendant  Henry  Young,  another  Defendant,  who  is  the  last  and 
sunnving  residuary  legatee  of  the  will  of  the  uncle. 

The  Defendants  who  contest  the  views  of  the  above-mentioned  persons  are  Hemy 
Earle  and  John  James,  who  are  the  legal  personal  representatives  of  the  nephew. 

The  first  contention  of  the  Plaintiffs  is,  that  the  word  "and"  is  to  be  read  "or," 
and  that  the  sentence  should  be  read  thus : — "  But  if  my  said  nephew  shall  die 
without  leaving  any  child  or  children  him  surviving,  or  who  shall  be  bom  in  dae 
time  after  his  decease  lawfully  begotten,  or  the  said  Henry  Beaumont  Coles  mv 
nephew  shall  not,  previous  to  his  decease,  make  any  such  appointment  as  afore«aid, 
then,"  &c.  In  which  case,  as  one  branch  of  the  alternative  has  takeu  place,  viz.,  the 
death  of  the  nephew  without  leaving  a  child,  the  gift  over  would  take  effect 
For  this  construction  are  cited  Maherly  v.  Strode  (Z  Ves.  450)  and  the  usual  class  of 
cases  in  which  the  substitution  of  "  or  "  for  "  and '  is  maintained. 

I  cannot,  however,  accede  to  this  view  of  the  construction  of  this  will.  I  had  to 
consider  the  matter  in  a  similar  case  of  Seceombe  v.  Edwards  (28  Beav.  440),  where  I 
held  that,  in  words  resembling  the  present,  such  a  substitution  could  not  be 
permitted,  and  I  retain  that  opinion  on  the  present  occasion. 

Sir  Hugh  Cairns  argued  that  the  substitution  of  "or"  for  "and"  was  not 
necessary,  but  that  if  "and"  were  read  "and<Uso  in  case  "  my  nephew  shall  make  any 
[360]  such  appointment,  the  same  result  would  occur.  But,  in  truth,  this  is  only  another 
mode  of  putting  the  same  point.  The  words  "  and  also  in  case,"  so  read,  are  equivalent 
to  the  word  "  or,"  and  make  the  construction  of  the  sentence  disjunctive  instead  of 
conjunctive.  I  am  of  opinion  that  the  words  of  the  will  must  be  read  conjunctively, 
and  that  unless  both  events  have  occurred  the  gift  over  cannot  take  effect. 

The  question  is,  have  both  events  occurred?  The  death  of  the  nephew  without 
leaving  a  child  has  unquestionably  occurred.  Has  he  died  without  making  the 
appointment  spoken  of  in  the  uncle's  will  1  If  he  could  make  the  appointment,  he 
undoubtedly  has  done  so.  The  real  question,  therefore,  is  whether,  in  the  events 
which  have  occurred,  the  power  contained  in  the  will  ever  arose.  The  words  are 
these,  I  will  read  them  once  more,  they  are  very  short : — "  And  from  and  after  the 
decease  of  my  said  nephew,  providing  he  shall  leave  any  child  or  children  him 
surviving,  or  who  shall  be  born  in  due  time  after  bis  decease  lawfully  b«^tten,  then 
I  declare  and  direct  that  my  said  executors  shall  stand  and  be  possessedof  my  said 
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raiduuy  estate  upon  tnut  for  luch  penoiu  and  for  aueh  eodt  and  purposes  as  my 
said  nephew  shall,  by  his  last  will  and  testament^  direct  or  appoint^  give,  devise  or 
bequeatD  the  same." 

I  think  that  under  these  words  the  power  did  not  arise  unless  the  nephew  left  a 
child  surviving  him. 

It  is  argued  that  the  construction  of  die  will  must  be  the  same,  whether  the 
nephew  had  not  any  child,  or  had  a  child  who  did  not  survive  him,  and  that  if  the 
nephew  had  made  ma  will  during  his  life,  while  he  had  children  still  alive,  it  would 
have  been  a  good  [361]  execution  of  the  power,  and  if  so,  then  that  the  circumstance 
of  the  predecease  of  the  child  would  not  destroy  the  execution  of  the  power  which 
was  previously  valid.  In  other  words,  it  is  contended  that  the  appointment  spoken 
of  in  the  uncle's  will  is  an  appointment  titf/o^io,  not  an  appointment  which  became 
efTectoal  by  reason  of  their  children  having  survived  their  father.  But,  in  my 
opinion,  die  error  in  this  reasoning  is,  that  a  power  of  appointment^  which  can  be 
exercised  only  by  will,  does  not  take  effect  de  jaeto  until  the  death  of  the  testator. 
The  instrument  purporting  to  execute  the  power  is,  in  fact,  no  execution  of  the 
power  until  it  is  a  will,  and  it  is  no  will  until  the  donee  of  the  power  dies. 

Accordingly,  the  real  question  here  is,  not  whether  an  appointment  was  made,  or 
rather  whether  an  instrument  purporting  and  intended  to  execute  the  power  was 
executed,  but  whether  the  power  itself  arose  which  could  be  exercised  by  the  nephew. 
I  think  that  the  power  did  not  arise  until  the  death  of  the  nephew  leaving  a  child, 
and  that  his  death  leaving  a  child  was  the  event  which  called  the  power  into 
existence.  It  is  true  that  the  power  was  to  be  executed  by  anticipation,  as  indeed  all 
powers  to  be  executed  by  the  will  of  the  donee  must  necessarily  be.  But  it  was  a 
conditional  power,  that  is  to  say,  it  was  a  power  to  arise  and  to  take  effect,  only 
"provided  the  nephew  left  a  child  him  surviving."  I  cannot  strike  these  words  out 
of  the  will,  nor  can  I  convert  a  conditional  into  an  unconditional  power.  The  con- 
dition here  imposed  by  the  original  testator  was,  the  survivorship  of  a  child  at  the 
death  of  the  nephew ;  this  condition  was  not  fulfilled,  and  the  consequence  is,  that, 
in  my  opinion,  the  nephew  had  no  power  vested  in  him  at  his  decease  which  could 
be  exennsed  by  will,  that  therefore  tne  gift  over  in  [362]  the  will  of  the  unole  takes 
effect,  and  that  the  Plaintiffs  are  entitled  to  a  declaration  accordingly. 

I  think  it  highly  probable,  as  was  suggested  in  the  argument,  tnat  this  difficulty 
has  arisen  from  the  leaving  out  of  a  line  or  two  in  mamng  a  fair  copy  of  the  will 
from  the  original  draft,  where  the  same  word  ends  two  sentences,  an  error  which  we 
find  so  common  in  old  manuscripts.  But  that  cannot  affect  my  decision.  I  must 
read  the  will  as  it  stands,  and  this  excludes  the  devisees  of  the  nephew. 

I  am,  however,  of  opinion  that  this  difficulty  has  been  created  by  the  will  of  the 
original  testator,  and  that  the  costs  of  all  parties  must  be  paid  out  of  his  residuary 
estate. 

Note. — AfSrmed  by  the  House  of  Lords,  March  1865. 


[362]    JONKS  V.  BiNNS.    Jan.  12,  13,  1864. 

[S.  C.  10  Jur.  (N,  S.)  119.    See  Metropolitan  Bank  v.  Offvrd,  1870,  L.  R  10  Eq.  400.] 

The  Defendants  mortgaged  some  leasehold  property  to  the  Plaintiffs,  who  filed  their 
lull  to  realize  their  security.  Three  days  afterwards,  the  Defendants  were  made 
bankrupts  on  their  own  declaration  of  insolvency,  and  they  then  pleaded  their 
bankruptcy  in  Bar,  without  averring  that  their  assignee  had  elected  to  take  the 
lease.     The  plea  was  allowed  without  costs,  with  liberty  to  amend  the  bill. 

The  Defendants  had,  in  1861,  mortgaged  some  leasehold  property  to  the  Plaintiffs, 
and  on  the  17th  of  November  1863  the  Plaintiffs  instituted  this  suit  to  realize  their 
security. 

On  the  20th  of  November  1863,  upon  a  declaration  made  by  the  Defendants  that 
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thej  were  unable  to  meet  their  engagements  with  their  creditors,  the  Defendants 
were  declared  and  adjudged  bankrupts. 

[363]  The  Defendants  afterwards,  on  the  22d  of  December  1863,  put  in  a  plea, 
whereby  they  stated  the  bankruptcy,  and  the  appointment  of  Mr.  Edwanu  at 
official  assignee,  and  the  subsequent  appointment,  on  the  15th  of  December  1863,  of 
Mr.  Williamson  as  creditors'  assignee.  The  Defendants  then  pleaded  these  matten 
"  in  bar  to  the  whole  of  the  discovery  and  relief  sought  and  prayed  by  the  Plaintifb' 
biU." 

The  plea  did  not  aver  any  election  on  the  part  of  the  assignees. 

Mr.  Tripp,  in  support  of  the  plea.  When  a  Defen£int  becomes  bankrupt 
subsequently  to  the  filing  of  the  bill,  his  bankruptcy  may  be  pleaded  in  bar  to  the 
whole  bill,  and  such  a  plea  was  allowed  in  Lane  v.  iS^mt^  (14  Beav.  49).  It  will  be 
argued  that  leaseholds  do  not  vest  in  assignees  until  they  have  done  some  act 
shewing  their  acceptance,  and  Copeland  v.  Stejphena  (1  Bam.  &  Aid.  693)  will  be  dted 
to  shew  that  the  leaseholds  remained  in  the  bankrupt  until  acceptance  by  the 
assignees.  But  that  case  was  decided  under  the  old  law,  by  which  a  mere  statutable 
power  to  convey  was  given  to  the  Commissioners,  in  whom  nothing  was  vested  md 
from  whom  notning  passed.  But  now,  under  the  145th  section  of  Uie  12  ^  13  Vict 
c.  106,  it  has  been  held  that  a  bankrupt's  interest  in  leasehold  property  remains  in 
the  assignees  until  they  elect  not  to  take  it,  and  that  Capdcmd  v.  Stevens  (Ibid.) 
has  DO  application  where,  by  virtue  of  the  Bankrupt  Act,  the  bankrupt's  estate  vest* 
in  his  assignees ;  Cartwrighi  v.  QUmer  (2  Giff.  620).  Such  is  the  case  now,  for  under 
the  12  &  13  Vict.  c.  106,  s.  142,  all  the  bankrupt's  estate  vested  in  the  ofScial 
assignee,  and  the  25  &  26  Vict.  c.  134,  [364]  s.  117,  which  enacts,  that  upon  the 
appointment  of  the  creditors'  assignee,  "  all  the  estate  both  real  and  personal  of  the 
bankrupt  shall  be  devested  out  of  the  official  assignee  and  vested  in  the  creditors' 
assignee."    The  Defendants,  therefore,  have  not  a  scmiiUa  of  interest. 

Mr.  Baggallay  and  Mr.  W.  Forster,  contrd.  The  Defendants  cannot  escape  giviog 
the  discovery  and  release  themselves  from  this  suit  by  this  voluntary  bankruptcy. 
They  cannot  be  discharged  from  the  record  until  it  is  Imown  what  definite  course  de 
assignees  will  take  under  the  12  &  13  Vict.  c.  106,  s.  145,  in  respect  to  this  leasehold 
property.  If  this  plea  be  allowed,  the  assignee  may  afterwards  disclaim,  and  then  it 
will  be  necessary  to  bring  back  the  bankrupts  and  again  make  them  parties  to  this 
suit. 

The  plea  is  bad  in  form;  it  ought  to  have  contained  an  averment  that  the 
assignee  had  elected  to  take  the  lease,  the  words  of  the  145th  section  being,  if  the 
assignees  "shall  elect  to  take,"  and  not  "shall  elect  to  retain."  They  cited  Mawmj 
V.  Flight  (3  Barn.  &  Adol.  211)  to  shew  that  the  lease  was  not  at  an  end  by  the 
disclaimer  of  the  assignees. 

Mr.  Tripp,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  I  am  disposed  to  think  that 
the  Defendants  became  bankrupt  in  order  to  defeat  this  suit,  for,  three  days  after  the 
filing  of  the  bill,  the  Defendants  made  a  voluntary  declaration  of  the  insolvency  and 
they  then  plead  their  bankruptcy. 

[366]  I  will  look  at  the  Acts  of  Parliament,  but  I  am  inclined  to  think  that  the 
proper  order  will  be,  to  allow  the  plea  with  liberty  to  amend,  making  the  costs  of  the 
plea  costs  in  the  cause.  I  will  look  into  the  Acts  to  see  whether  the  leasehold 
interest  vests  in  assignees  until  they  elect  not  to  take  the  property. 

Jan.  13.  The  Master  of  the  Bolls  allowed  the  plea  without  costs,  and  gave 
liberty  to  amend  the  bill. 

[366]    Hardy  v.  Caley.    Jan.  13,  16,  1864. 

Though  the  solicitor  or  agent  of  a  trustee  is  not  generally  a  proper  party  to  suit  to 
recover  the  trust  funds,  yet  the  case  is  different  where  he  nas  received  the  trust 
moneys,  and  has  intermeddled  with  the  performance  of  the  trust. 

Mr.  Caley,  who  was  the  trustee  of  the  will  of  the  testator,  employed  Mr.  John 
Spencer  Galloway  as  his  solicitor  in  the  matters  of  the  trust    In  1861  he  authorized 
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him  to  receive  £400,  part  of  the  trust  monej  invested  on  mortgage,  which  he  directed 
him  to  pay  into  the  bank  of  the  Hull  Banking  Company  to  the  trust  account.  On 
the  let  of  Apil  1861,  John  Spencer  Galloway  received  the  X400,  and  on  the  same 
day  he  paid  it  into  his  private  bankers,  Messrs.  Thomas  and  Robert  Raikes  &  Co.  of 
Hull,  in  his  own  name,  to  the  credit  of  "  Dick's  trust,"  the  name  by  which  the  trust 
wag  familiarly  known.  Between  the  let  of  April  and  the  1st  of  June,  he  drew  out 
seven  sums,  amounting  in  the  whole  to  £168,  lis.  8d.  The  b&vik  failed  in  June 
1861,  and  £36,  17b.  only  was  received  for  dividends  on  the  £231,  Ss.  4d.  and  interest 
in  their  hands  at  the  bankruptcy. 

Mr.  Galloway  paid  £120  to  Mr.  Caley,  which  was  [366]  divided  between  the 
eatiiis  qut  tnut,  and  he  paid  £35  to  a  Defendant,  another  eestai  que  tnut,  and  retained 
X15  for  his  costs.     These  three  sums  amounted  to  about  £170. 

This  suit  was  instituted  by  the  cesluii  que  trust  against  Mr.  Caley,  Mr.  Galloway 
aod  others  to  recover  the  trust  funds,  and  seeking  to  make  Mr.  Galloway  liable  for 
the  £400  and  other  sums. 

Mr.  Galloway  by  his  answer  submitted  that  he  had  been  improperly  and 
DDnecessarily  made  a  Defendant  to  the  suit. 

Mr.  Baggallay  and  Mr.  Boys,  for  the  PlaintifTs. 

Mr.  Southgate,  Mr.  Batten,  Mr.  Selwyn,  Mr.  Broderick  and  Mr.  Bruce,  for  the 
Defendants. 

It  was  contended,  on  behalf  of  Mr.  Galloway,  that  having  acted  merely  as  agent 
lod  solicitor  of  the  trustee,  he  ought  not  to  have  been  made  a  party  to  the  suit  As 
to  this  Attorney-General  v.  The  Earl  of  Chesterfield  (18  Beav.  596) ;  Uaw  v.  Pearson 
(28 Beav.  196);  Marshall  v.  Sladden  (7  Har«,  428),  were  cited. 

Jan.  16.  Ths  Master  of  ths  Roixs  [Sir  John  Romilly].  There  is  great 
confusion  in  this  matter ;  but  still  I  think  that  the  Plaintiffs  are  entitled  to  a  general 
iDqniry  of  what  the  trust  fiAids  consisted,  and  how  they  have  been  disposed  of. 

[367]  It  is  said  that  I  cannot  direct  an  account  against  Mr.  Galloway,  because  he 
it  only  the  solicitor  of  the  trustee,  and  that  I  have  held  in  Maw  v.  Pearson  (28  Beav. 
196)  that  the  cestais  que  trust  must  get  it  through  their  trustee.  I  have  always  so 
held,  but  I  think  the  principle  does  not  apply  here.  Mr.  Galloway  has  acted  other- 
wise than  as  solicitor,  he  has  taken  upon  nimself  the  performance  of  the  trust.  In 
April  1861  he  received  £400  trust  moneys,  which  he  ought  to  have  divided  between 
the  eestuis  que  trust ;  instead  of  that  he  paid  it  into  his  private  bankers,  and  not  into 
the  Hull  Ixink  as  he  had  been  ordered.  He  then  became  a  trustee  of  that  money  from 
the  persons  entitled.  He  draws  seven  cheques  upon  it  to  answer  his  own  purposes 
to  ^e  amount  of  about  £170,  and  £232  is  lost  by  the  bankruptcy  of  his  bankers  in 
June  1861.  After  that^  he  repays  the  cesluis  que  trust  the  £170  which  he  had  drawn 
out ;  but  why  did  he  not  pay  the  whole  to  them  at  once  1  It  was  his  duty  to  do  so, 
aod  he  had  undertaken  to  ao  so.  Instead  of  this,  he  takes  the  money  for  his  own 
purposes,  and  thereby  became  liable  to  make  it  good  to  them  to  whom  it  belongs. 

If  the  money  cannot  be  obtained  from  the  trustee  he  must  pay  it. 


[368]    Thb  Western  Benefit  Building  Society.    Jan.  19, 1864. 

Ao  affidavit  in  support  of  a  petition  to  wind  up  sworn  before  the  presentation  of  the 
petition  is  ineffectual,  and  it  must  be  resworn  before  an  order  can  be  made  on  the 
petition. 

The  4th  of  the  General  Orders  of  11th  November  1862  (32  L.  J.  (Chanc.)  4),  made 
under  the  Companies  Act,  1862,  directs  that  the  affidavit  verifying  the  petition  for 
winding  up  any  company  "  shall  be  sworn  after  and  filed  within  four  days  after  the 
petition  is  presented."  In  this  case,  an  order  had  been  made  on  the  16th  of  January, 
to  wind  up  this  company,  but  it  was  found  that  the  affidavit  in  support  of  the  petition 
had,  inadvertently,  been  filed  before  instead  of  after  the  filing  of  the  petition. 

Mr.  Roxburgh  now  brought  the  matter  to  the  notice  of  the  Court,  and  stated  that 
the  error  had  arisen  from  the  old  practice,  which  was,  to  annex  the  affidavit  to  the 
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petition,  and  which  therefore  required  it  to  be  sworn  before  the  filing  of  the  petitioo; 
12  &  13  Vict.  c.  108,  s.  3. 

Thb  Masteb  of  thb  Rolls  [Sir  John  Romilly].    This  affidavit  amoonts  to 
nothing ;  it  must  be  resworn  and  the  order  dated  subsequently. 


[368]     QUENTKBT  V.  QUSNTKBT.     Jan.  U,  20,  1864. 

A  testator  devised  his  freeholds  in  trust  to  pay  two-fifths  of  the  rents  to  A.  for  life, 
with  remainder  to  his  children,  and  to  pay  three-tenths  to  B.  for  life,  with 
remainder  to  his  children,  and  to  pay  the  remaining  three-tenths  to  C.  for  life,  with 
remainder  to  her  children.  By  a  codicil  he  left  A.  an  Mual  share  only  ci  the 
property  with  B.  and  C,  instead  of  the  increased  share  :  Held,  that  the  property 
was  divisible  into  thirds,  one  of  which  belonged  to  each  of  the  legatees  for  life,  wit^ 
remainder  to  his  children. 

The  testator,  by  his  will  dated  in  1855,  devised  his  freeholds  to  his  wife  for  life, 
and  after  her  decease  to  pay  two-fifths  of  the  rents  to  his  nephew  Charles  C.  Quenteiy 
for  his  life,  with  remainder  to  his  children,  and  to  pay  one-half  of  the  remaining 
three-fifths  of  the  rents  to  William  S.  Quentery  for  life,  with  remainder  to  his 
children,  and  to  pay  the  other  one-half  of  the  three-fifths  of  the  rents  to  his  niece 
Elizabeth  Gk>defroy  for  life,  with  remainder  to  her  children. 

The  testator  made  a  codicil,  which  was  not  dated,  but  was  in  fact  executed  on  die 
14th  of  November  1859,  and  was  as  follows : — "  Codicil  to  my  last  will  and  testament, 
dated  the  3d  day  of  August  1855.  I  appoint  my  nephew  William  S.  Quentery  one 
of  my  executors,  in  the  room  of  Charles  C.  Quentery  therein  named.  I  leave  to  mj 
nephew  Charles  C.  Quenteiy  an  equal  share  only  of  the  property  and  moneys  therein 
named  with  his  brother  William  S.  Quentery  and  his  sister  Elizabeth  Godefroy, 
instead  of  the  increased  share  therein  named." 

Questions  had  arisen  upon  the  construction  of  this  codicil,  as  to  whether  the 
reduction  thereby  directed  to  be  made  in  the  share  of  Charles  C.  Quentery  was  con- 
fined to  his  interest  in  the  trust  estates  devised  by  the  will,  or  whether  it  extended 
to  the  interests  of  his  children.  A  further  question  had  arisen,  whether  the  share  d 
Charles  C.  Quentery  was,  by  virtue  of  the  codicil,  vested  in  Charles  G.  Quenteiy 
absolutely,  or  was  subject  to  the  [370]  limitations  in  favor  of  his  children  contained 
in  the  will,  and  whether  the  share,  which  by  the  codicil  was  divested  from  Charles  C 
Quentery,  was,  by  the  codicil  given  to  William  S.  Quentery  and  Elizabeth  Godefroy 
and  their  respective  children,  according  to  the  limitations  in  the  will  with  respect  to 
their  original  shares,  or  whether  the  same  share  was  undisposed  of  and  devolved  upon 
William  S.  Quentery  as  heir-at-law  of  the  testator,  or  to  whom  else  the  same  now 
belonged. 

This  was  a  special  case  to  determine  these  questions. 

Mr.  Selwyn  and  Mr.  Browne,  for  the  Plaintiff  William  S.  Quentery,  argued  that 
the  effect  of  the  codicil  was,  to  reduce  the  share  of  Charles  and  his  children  to  an 
equality  with  his  brother  and  sister,  that  is,  to  give  three-tenths  instead  of  fou^ 
tenths,  leaving  the  difference  or  one-tenth  undisposed  of  and  to  descend  on  the 
testator's  heir  at  law. 

Mr.  Eddis  and  Mr.  Woodhouse,  for  the  Plaintiff's  children,  argued  that  they  took 
one-third  in  remainder. 

Mr.  Hobhouse  and  Mr.  Schomberg,  for  Charles  C.  Quentery,  argued  that  the 
property  was,  on  the  whole,  given  to  the  three  devisees  in  equal  thirds,  with  remainder 
to  their  respective  children. 

Mr.  Babington,  for  the  children  of  Charles  C.  Quentery,  argued  that  the  codicil 
did  not  affect  their  interest,  but  they  were  entitled  to  two-fifths  in  remainder;  BcnkM 
v.  Bmilcott  (2  Drew.  25) ;  Stocks  v.  Hammond  (M.  R.,  11  June,  1863);  AU  v.  Gregonf 
(8  De  G.  M.  &  G.  221);  PhUipps  v.  Allen  (7  Sim.  446);  [371]  Scmfordy.  Smf<)rd{\ 
De  Gex  &  Sm.  67) ;  Hutchison  v.  SkeUm  (2  Macq.  H.  of  L.  Cas.  492),  were  cited. 

Mr.  Selwyn,  in  reply. 
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Jul  20.  Ths  Master  of  thx  Rolls  [Sir  John  EomilM.  I  have  felt  oonrider- 
ible  diffieulty  in  this  case,  and  I  find  that  the  oases  cited  affora  me  no  assistance. 

The  question  is,  whether  the  property  is  divisible  into  thirds,  one  of  which  is  to 
be  held  for  each  of  the  three  legatees  for  life,  and  afterwards  for  their  children,  or 
vhether  the  effect  of  the  codicil  is  to  cut  down  the  share  of  Charles  from  four-tenths 
to  three-tenths,  leaving  the  other  one-tenth  undisposed  of,  or  whether  the  codicil 
only  affects  the  life-estate  of  Charles  without  intenering  with  the  remainder  to  his 
children. 

The  plain  meaning  of  the  words  is,  and  I  think  the  intention  of  the  testator  was, 
to  divide  the  property  into  three-thirds  and  to  ^ve  it  in  the  same  way  as  he  had 
previously  given  the  other  unequal  shares.  I  think  (here  is  sufficient  on  the  will  to 
enable  me  to  come  to  that  conclusion. 

I  must  accordingly  declare  that  the  whole  is  divisible  into  thirds,  of  which  one- 
third  each  is  given  to  the  two  nephews  and  the  niece  for  their  lives,  with  remainder 
to  their  respective  children. 

[372]    Jopp  V.  Wood  (No.  2).    Jm.  22,  23,  1864. 

[For  previous  proceedings,  see  28  Beav.  53 ;  2  De  G.  J.  &  S.  323.    For  subsequent 
proceedings,  see  34  Beav.  88 ;  4  De  G.  J.  &  S.  616 ;  46  £.  R  1057.] 

j  Leave  given  to  a  person,  who  was  not  a  party  to  the  cause,  to  intervene  and  present 
I  a  petition  of  rehearing  of  an  order  in  which  he  was  materiidly  interested  and  which 
I       had  been  made  upon  petition  in  the  cause. 


John  Smith  was  born  in  Scotland  in  1786  ;  he  went  to  India  in  1805,  and  married 
there  in  1816.     He  survived  his  wife  and  died  there  in  1830. 

By  a  bond,  executed  on  his  marriage,  a  sum  of  £10,000  was  settled  on  trust  for 
himself  and  wife  for  their  lives,  with  remainder  to  the  children  of  the  marriage. 

There  were  nz  children  of  the  marriage,  two  of  whom,  Eleanor  and  Mungo,  died 
infants  in  India. 

This  suit  was  instituted  to  have  the  rights  of  the  children  to  the  £10,000  declared. 
At  the  hearing,  the  Court  held  that  the  shares  of  the  children  vested  at  their  births 
(Ke  28  Beav.  53),  and  the  shares  of  the  two  deceased  children  were  can-ied  over  to 
the  separate  accounts  of  their  legal  personal  representatives.  In  December  1862 
these  funds  were  ordered  to  be  paid  to  Elizabeth  Smith,  the  administratrix  of  Eleanor 
ud  Mungo,  but  a  stop  had  been  placed  on  the  fund  by  the  officer  of  the  Crown,  who 
chimed  legacy  duty  on  it,  on  the  ground  that  the  domioil  of  the  infants  at  their 
deaths,  being  that  of  their  father,  was  Scotch.  A  petition  was  therefore  presented 
hj  the  administratrix,  which  was  served  on  the  Attorney-General  only,  stating  the 
pincipal  circumstances  relating  to  the  father's  domicil,  and  praying  a  declaration 
that  the  domicil  of  Eleanor  andMungo  Smith  at  the  time  of  their  deaths  was  Anglo- 
Indian. 

[373]  The  petition  was  argued  by  the  administratrix  on  the  one  side  and  on 
behalf  of  the  Crown  on  the  other,  and  on  the  5th  of  May  1863  the  Master  of  the 
Bolls  held  that  the  father  had  never  lost  his  domicil  of  origin,  that  the  domioil  of 
the  children  was  therefore  Scotch,  and  that  legacy  duty  was  payable. 

Mr.  Fergusson,  who  was  the  executor  of  John  Smith,  and  had  proved  his  will  in 
India,  but  was  no  party  to  this  suit,  and  had  no  notice  of  the  proceeding  on  the 
petition,  now  moved,  in  the  cause,  that  he  might  be  at  liberty  to  present  a  petition 
>or  rehearing  the  petition  and  for  varjnng  the  order- 
He  alleged  he  had  paid  out  of  his  own  moneys  a  legacy  of  £3000,  given  by  the 
testator,  and  he  stated  additional  circumstances  relating  to  the  domicil  of  John 
Smith,  tending  to  shew  that  such  domicil,  and  consequently  that  of  his  deceased 
children,  was  Anglo-Indian,  so  that  the  shares  of  the  children  would  form  part  of 
their  father's  estate,  and  not  belong  to  the  other  children. 

Mr.  Hobhouse  and  Mr.  Jackson,  in  support  of  the  motion.  The  domicil  of  the 
deceased  children  has  been  determined  in  the  absence  of  the  party  principally 
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interested,  and  without  all  the  necessary  evidence.  The  applicant  has  a  sufficient 
interest  to  entitle  him  to  a  rehearins,  and  this  is  the  proper  form  for  obtaining  it ; 
Berry  v.  Attomeg-General  (2  Mac.  &  Gor.  16);  Owynne  v.  Edwards  (9  Bear.  22); 
Faterson  v.  Seott  (Seton  on  Decrees,  1164  (3d  edit.) ). 

Mr.  Selwyn  and  Mr.  B.  L.  Chapman,  eontrii,  argued  that  the  applicant  had  no 
locus  ^ndi,  he  being  a  [374]  stranger  to  the  cause  in  which  the  matters  had  been 
finally  determined. 

Illr.  Hanson,  for  the  Attorney-General 

Jem.  23.  The  Masteb  of  the  Rolls  [Sir  John  Komilly].  I  have  conridend 
this  case  and  I  am  satisfied  that  it  ought  to  be  argued  again.  I  must  allow  Mr. 
FergUBSon  to  argue  it  again,  and  for  that  purpose  I  will  give  him  leave  to  present  a 
petition  of  rehearing,  he  undertaking  to  be  answerable  for  any  costs  the  Coort  may 
award. 

Note. — On  the  rehearing  (2d  December  1864)  the  Master  of  the  Rolls  held  the 
domicil  to  be  Scotch,  and  fiis  decision  was  affirmed  by  the  Lords  Justices,  28th 
February  1865.     See^orf. 


[374]    Chambers  v.  Cbichlky.    Jan.  25,  1864. 

Upon  the  dissolution  of  a  partnership  between  the  Plaintiffs  and  the  Defendant,  the 
Defendant  assigned  to  the  Plaintiffs  all  his  interest  in  a  patent  which  formed  part 
of  the  assets.  Held,  that  the  Defendant  could  not  afterwards  set  up  the  inv^iditj 
of  the  patent  as  against  the  Plaintiffs. 

For  several  years  previous  to  1857,  and  down  to  the  end  of  I860,  the  Plaintifis 
Chambers  and  Wright  and  the  Defendant  Crichley  carried  on  the  business  of  store 
and  grate  manufacturers.  Part  of  their  assets  consisted  of  a  patent  for  making 
"  bivalve  stoves,"  granted  to  the  Plaintiff  Wright  in  1857.  This  was  a  stove  having 
two  valves  at  the  back,  through  which  the  smoke  passed  up  the  chimney. 

The  partnership  was  dissolved  by  decree  in  1861,  [376]  and  in  pursuance  of  the 
decree  on  further  consideration,  the  Defendant  in  1862  assigned  to  the  Plaintiff  all 
his  "share,  right,  title. and  interest"  in  the  partnership  assets,  "including  all  patents, 
inventions,  discoveries  and  designs,  and  all  right  and  benefit  thereof." 

The  Plaintiffs  instituted  this  suit  in  December  1863,  alleging  that  the  Defendant 
had  sold  stoves  made  upon  the  principle  described  in  the  patent  under  the  name  of 
"Crichley's  improved  patent  bivalve."    The  bill  prayed  an  injunction  and  account 

Mr.  Hobhouse  and  Mr.  I.  J.  Hamilton  Humphreys,  for  the  Plaintiffs,  now  moved 
for  an  injunction. 

Mr.  Selwyn  and  Mr.  Druce,  for  the  Defendant,  argued  that  there  was  no  novel^ 
in  Wright's  patent,  and  that  the  Defendant  was  not  estopped  from  disputing  its 
validity,  because  he  had  not  warranted  it,  and  had  merely  assigned  to  the  Plaiotifs 
such  nght  in  it  as  he  had.  Secondly,  that  the  Defendant's  stoves  were  constructed 
on  an  entirely  different  principle  from  that  of  the  Plaintiffs',  and  that  the  manufacture 
and  sale  of  them  constituted  no  infringement  on  the  Plaintiffs'  patent  rights. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  Having  looked  carefully  at  tWs 
matter  and  examined  the  models  and  the  stoves  themselves,  my  opinion  is  that 
the  Defendant  has  accurately  described  his  stove  as  being  an  improvement  upon 
the  Plaintiffs'  patent  stove,  and  it  appears  to  me  to  be  an  improvement  upon 
the  Plaintiffs'  patent. 

I  do  not  intend  to  express  my  opinion  as  to  the  validity  of  Wright's  patent.  I 
will  assume,  for  the  purpose  of  my  judgment,  that  it  is  worth  nothing  at  all.  [876] 
But  this  is  certain,  that  the  Defendant  sold  and  assigned  that  patent  to  the  Plaintiffs 
as  a  valid  one,  and  having  done  so,  he  cannot  derogate  from  his  own  grant.  It  does 
not  lie  in  his  mouth  to  say  that  the  patent  is  not  good.  I  am  satisfied  that  the 
Defendant  has  taken  advantage  of  that  patent  and  has  made  an  improvement  upon 
it ;  but  I  am  of  opinion  that  he  is  not  at  liberty  to  do  so.     I  must,  therefore,  gnnt 
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an  injancfcion  to  restrain  the  Defendant  from  selling  stoves  made  on  the  principle  of 
Wright's  patent 

NoTB. — See  OrosaUy  v.  Dtsem,  10  H.  of  L.  Gas.  293,  and  the  cases  therein  cited. 


! 


[376]  ViCKKRT  V.  Evans.  Dee.  22,  1863. 

[S.  C.  33  L.  J.  Ch.  261 J  9  L.  T.  822 ;  10  Jar.  (N.  S.)  30 ;  3  N.  R  286 ; 

12  W.  R.  237.] 

A  testatrix  directed  her  executors  (who  were  also  her  residuary  legatees)  to  invest 
such  a  sum  in  the  stocks  or  on  freehold  security  as  would  produce  £150  a  year,  and 
she  bequeathed  the  £160  to  A.  for  life,  and,  after  his  death,  she  gave  the  security 
on  which  the  investment  should  have  been  made  to  B.  The  executors  investeid 
£3530  at  four  and  a  half  per  cent,  on  a  mortgage  for  five  years  of  freeholds,  which 
vera  let  for  a  long  term  on  ground  rents  producing  £176  per  annum.  The  value 
of  the  freeholds  was  about  £4344,  but  the  property  on  which  the  rents  was  secured 
was  of  much  greater  value.  Held,  that  the  investment  was  not  improper.  But 
held,  that  if  the  payment  to  the  Plaintiff  should  be  delayed,  by  the  inability  of  the 
trustees  to  call  in  the  mortgagee  for  five  years,  the  Plaintiff  was  entitled  to  have 
the  mortgage  sold  and  the  deficiency  paid  by  the  executors. 

The  testatrix  gave  her  real  and  personal  estate  to  the  Defendants  John  Evans  and 
William  Drury,  upon  trust  thereout  to  invest  such  a  sum  of  money  in  or  upon  the 
fthlic  docks  or  the  fu/nds  or  securities  of  the  United  Kingdom,  or  upon  the  security  of 
fnehdd  or  eepyhold  hereditaments  in  England,  in  the  names  of  my  trustees,  as  when  so 
iovested  will  produce,  by  and  from  the  dividends  or  interest  to  arise  from  such 
iorestment,  the  annual  sum  of  £150,  "  and  I  authorize  my  trustees  to  alter,  vary  and 
tiaasfer  such  investment  for  or  into  other  stocks,  funds  or  securities  of  the  like  nature, 
u  often  as  they  may  think  proper,  and  do  and  shall  stand  [377]  possessed  thereof 
ud  of  the  proceeds  thereof,  upon  trust  to  pay  the  said  annual  proceeds  of  £150,  as 
ud  when  the  same  shall  become  receivable,  into  the  bands  of  my  brother  Francis 
William  Johnston  Yickery  for  and  during  the  term  of  his  natural  life."  She  then 
declared  the  annuity  should  cease  if  he  should  anticipate  it^  and  proceeded  as  follows : 
—"And  from  and  after  the  decease  of  Francis  William  Johnston  Yickery,  then  I  do 
lureby  declare  and  direct  that  my  trustees  shall  stand  possessed  of  the  stocks,  funds 
ud  securities  in  or  upon  which  the  investment  hereinbefore  directed  to  be  made  for 
the  purpose  of  producing  the  said  annual  sum  of  £150  shall  have  been  made,  upon 
trust  for  my  nephew  Francis  Vickery." 

The  testatrix  gave  the  residue  of  her  real  and  personal  estate  to  John  Evans  and 
William  Drury,  whom  she  appointed  executors. 

The  testatrix  died  in  December  1861,  and  her  will  was  proved  by  the  executors. 

After  the  death  of  the  testatrix,  her  executors,  in  order  to  meet  the  £150  a  year, 
invested  £3530  upon  a  mortgage  of  ten  freehold  messuages  and  buildings  in  Colvillo 
Square  and  Colville  Terrace,  West  Notting  Hill,  in  the  county  of  Middlesex,  and  by 
u  indenture  dated  the  22d  day  of  October  1862,  and  made  between  Mr.  Tippett  of 
the  one  part  and  John  Evans  and  William  Drury  of  the  other  part,  these  freehold 
messuages  were  conveyed  to  John  Evans  and  William  Drury,  their  heirs  and 
usigns,  subject  to  the  indentures  of  lease  therein  mentioned,  by  way  of  mortgage  for 
wearing  the  sum  of  £3530  with  interest  thereon  at  the  rate  of  £5  per  cent,  per 
tonum,  reducible  to  the  rate  of  £4,  5s.  per  cent  per  annum  on  punctual  payment,  and 
•object  to  a  provision  to  the  effect,  that  if  the  mortgagor  should  pay  such  in-FSTS]- 
terest  at  £4,  5s.  per  cent,  and  duly  perform  the  covenants  and  agreements  therein 
contained,  then  the  mortgagees  should  not  call  in  the  principal  sum  before  the  22d 
dsy  of  October  1867,  and  that  the  mortgagor  should  not  be  at  liberty  to  pay  off  the 
same  before  that  day. 

The  executors,  by  a  deed-poll  dated  the  21st  of  January  1863,  declared  that  they 
would  stand  possessed  of  the  mortgage  debt  of  £3630,  and  of  all  other  the  stocks, 
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funds  and  seoorities  in  or  upon  which  the  £3530  mieht  at  any  time  thereafter  be  laid 
out  or  invested,  upon  the  trusts  contained  in  the  will  for  securing  the  £150  toFnudi 
William  Johnston  Vickery,  and  after  his  decease  for  the  benefit  of  the  Plaintiff. 

The  property  mortgaged  was  let  for  ninety -nine  years  from  1861  on  ground  ren^ 
amounting  in  the  whole  to  £176.  This  was  made  up  of  eight  ground  rents  of  £18 
each,  and  two  of  £16  each.  The  Defendant's  answer  stated  that  the  annual  value  of 
each  of  these  ten  houses  was  £100  a  year. 

The  Plaintiff,  by  this  bill,  insisted  that  the  mortgage  was  not  a  proper  investment 
to  satisfy  the  trust  in  his  favor ;  that  the  messuages  and  buildings  on  which  tiw 
£3530  and  interest  had  been  secured  did  not  yield  a  sufficient  rental  adequatdy  or 
permanently  to  secure  the  £150  a  year,  and  were  wholly  inadequate  to  secure  the 
principal  sum  of  £3530.  He  alleged  that  if  the  mortgage  were  paid  off  and  inveited 
m  consols,  at  the  present  or  average  price  thereof,  such  investment  would  be  whoUr 
insufficient,  in  respect  either  of  capital  or  income,  to  answer  the  trusts  of  the  will  in 
favor  of  the  Plaintiff. 

The  Plaintiff  also  insisted  that  the  discretion  was  [379]  vested  in  the  trasteai, 
and  was  intended  by  the  testatrix  to  be  exercised  by  tiiem  for  the  benefit  of  their 
eestuis  que  trust  and  not  for  their  own  benefit.  He  alleged  that  the  executors  had 
refused  to  exercise  a  proper  discretion  in  respect  of  the  investment,  but  had  selected 
a  scanty  security,  carrying  a  high  rate  of  interest,  for  the  purposes  of  the  Plaintiffi 
trust  bequest,  in  order  to  increase  the  amount  of  their  own  residue,  at  the  expense  of 
the  Plaintiff.  The  Plaintiff  by  his  bill  also  insisted  that  he  was  entitled  to  have  a 
sum  of  £5000  £3  per  cent,  consolidated  Bank  annuities  set  apart  to  answer  the  tnut 
bequest  in  his  favor. 

The  bill  prayed,  first,  that  the  real  and  personal  estate  of  the  said  testatrix  might 
be  administered.  Secondly,  that  it  might  be  declared  that  the  mortgage  security  wai 
not  a  proper  investment  to  answer  the  trusts  by  the  will  declared  in  favor  of  the 
Plaintiff  and  his  father,  of  and  concerning  the  annual  sum  of  £150  and  the  investment* 
to  produce  the  same,  and  that  the  trust  bequest  might  be  properly  secured,  and  that 
a  proper  sum  of  consohdated  Bank  annuities  mightl>e  purchased  to  answer  the  same, 
under  the  direction  of  the  Court. 

There  were  four  valuations  given  in  evidence,  which  estimated  the  value  of  the 
property  as  follows : — £4000,  £4050,  £4576  and  £4752,  producing  an  average  of 
about  £4344. 

Mr.  Selwyn  and  Mr.  Druoe,  for  the  Plaintiff.  First,  upon  the  construction  of  the 
will,  this  was  not  a  proper  investment.  The  trustees  were  not  justified  in  exercising 
their  discretion  for  their  own  benefit,  to  the  prejudice  of  the  rights  of  their  cestvit  que 
inust.  It  was  the  interest  of  the  trustees  to  reduce,  as  much  as  possible,  the  capital 
producing  the  £150  a  year,  for  the  purpose  of  increasing  [380]  their  own  residue,  and, 
by  investing  at  the  highest  rate  of  interest  possible,  to  diminish  the  capital  necessary 
to  produce  the  annuity.  According  to  their  contention,  if  they  could  have  obtained 
a  security  at  £10  per  cent,  they  would  have  been  justified  in  taking  it,  although  the 
effect  would  have  been  to  give  the  Plaintiff  a  capital  of  no  more  than  £1500. 
Secondly,  the  rule  of  the  Court  is,  that  trustees  are  not  justified  in  lending  more  than 
two-thirds  of  the  value  on  freehold  lands;  Stickney  v.  Sewell  (1  Myl.  &  Cr.  8);  or 
more  than  one-half  on  house  property ;  Norris  v.  Wright  (14  Beav.  307) ;  Slrettm  r. 
AshmaU  (3  Drew.  12) ;  Lewin  on  Trusts  (p.  242  (4th  edit.) ).  Here  is  an  investment 
of  £3530  on  house  property  of  the  value  of  about  £4000,  producing  a  rental  of  no 
more  than  £176  a  year,  and  six  of  the  houses  are  still  unlet  Even  taking  the 
Defendant's  own  valuation,  the  advance  was  far  beyond  what  the  rules  of  the  Cooii 
justified. 

Again,  payment  of  the  mortgage  money  cannot  be  demanded  for  five  years,  and 
the  Plaintiff  might  thus  for  several  years  be  kept  out  of  his  money ;  this  was  an 
improvident  and  improper  stipulation  on  the  part  of  the  trustees. 

Mr.  Elderton,  for  the  annuitant. 

[Thb  Master  of  the  Kolls.  I  do  not  consider  this  as  being  an  investment  oo 
house  property  worth  £176  a  year,  but  on  the  whole  value  of  the  houses  and  property. 
The  only  question  is  this: — Are  the  trustees  entitled,  by  lending  at  a  high  nte  of 
interest,  to  reduce  the  amount  of  the  capital  to  which  the  [381]  Plaintiff  is  entitled 


Digitized  by 


Google 


a  BEAT.  m.  VICKERT  V.   EVANS  415 

after  the  death  of  the  annuitant  'i    If  they  could  get  £5  or  X6  per  cent.,  could  they 
properly  invest  the  money  on  that  security  ?] 

Mr.  Southgate  and  Mr.  Whitehome,  for  the  executors.  We  contend  that  the 
trustees  would  be  entitled  to  make  such  an  investment,  provided  they  acted  hon&fide. 

There  is  no  such  fixed  immutable  rule  as  that  contended  for.  Stickney  v.  Sewell 
merely  lays  it  down  as  a  "  rule  of  ordinary  prudence ; "  and  the  Vice-chancellor  in 
StreUm  v.  Ashmall  speaks  of  it,  "  not  as  a  fixed  rule  liable  to  no  variation,  but  as  a  rule 
of  ordinary  discretion,  not  to  lend  more  than  two-thirds  of  the  actual  apparent  value." 
Bat  here  the  point  does  not  arise ;  the  security  is  ample,  for  the  annual  value  of  the 
property  on  which  the  fund  is  secured  is  at  least  £1000  a  year.  The  reason  of  the 
supposed  rule  is,  that  the  value  may  be  diminished  by  the  amount  of  tenants'  repairs, 
the  chance  of  agricultural  distress  and  such  matters,  and  therefore  a  large  margin  is 
required ;  but  here  property  of  the  annual  value  of  XIOOO  is  a  security  for  the  fund, 
for  if  the  rent  reserved  be  not  regularly  paid  and  the  covenants  duly  performed,  the 
lessor  and  the  mortgagees  claiming  under  him  will  re-enter  and  recover  the  property. 
The  Court  has  often  referred  to  this  circumstance,  in  cases  where  executors  have 
required  an  indemnity  out  of  the  assets  against  leasehold  covenants.  The  executors 
hsring  a  discretion  are  only  liable  in  consols  in  case  of  their  non-exercise  of  the 
discretion ;  Aaplcmd  v.  WaUe  (20  Beav.  475).  They  also  referred  to  Jmes  v.  Lewis 
(3  De  G.  &  Sm.  471),  but  reversed ;  see  Lewin  on  Trusts  (p.  242,  n.  (e)  (4th  edit.) ). 

Mr.  Selwyn,  in  reply. 

[382]  T^  Master  of  the  Rolls.  I  am  of  opinion  that  this  is  a  valid  investment, 
ud  that  the  freehold  ground  rents  of  £176  are  a  sufScient  security  for  £3530.  I 
concur  in  the  observation  that  the  freehold  rents  are  not  alone  the  security,  but  the 
houses  erected  on  the  land  add  the  value  of  those  buildings  to  the  security  for  the 
due  payment  of  that  sum.  If,  therefore,  this  sum  be  considered  as  advanced  on  house 
property,  you  must  take  the  value  of  all  the  houses,  because  practically  that  is  the 
security,  for  beyond  question  the  landlord  would  take  possession  if  the  ground  rent 
were  not  paid.  Therefore  you  have  as  a  security  for  the  payment  of  the  interest  not 
only  the  amount  of  the  reserved  rents,  but  that  which  secures  the  ground  rents,  which 
a  the  value  of  the  houses  built  on  the  property. 

On  the  other  question,  I  have  had  some  hesitation,  for  there  is  no  authority  or 
decision  on  the  point.  The  singularity  of  the  case  is  this : — the  bequest  is  of  so  much 
money  as  will  produce  £150  upon  an  investment  either  "upon  the  public  stocks  or 
the  funds  or  securities  of  the  United  Kingdom,  or  upon  the  security  of  freehold  or 
copyhold  hereditaments."  The  £150  is  to  be  paid  to  one  for  life,  and  after  his  death 
"the  stocks,  funds  and  securities  "  upon  which  the  investment  for  producing  the  £150 
ihall  have  been  made  is  given  to  the  Plaintiff. 

It  is  admitted,  and  it  cannot  be  disputed,  that  the  trustees  cannot,  by  fraud  or 
collusion,  so  exercise  their  discretion  as  unduly  to  reduce  the  amount  payable  to  the 
Plaintiff,  and  it  is  also  quite  clear  that  the  Plaintiff  cannot  insist  that  the  fund  shall 
be  invested  at  the  smallest  possible  rate  of  interest,  so  as  to  increase  the  amount 
ultimately  payable  to  him.  Generally  £4  per  [3831  cent,  is  the  usual  rate  of  interest 
given  by  the  Court  when  there  is  no  fraud ;  but  I  do  not  know  of  any  rule  which 
would  fetter  the  discretion  of  the  trustees,  and  prevent  a  hon&fide  investment  of  the 
fund  on  ample  security,  if  they  can  find  a  person  who  will  give  more  than  £4  per 
cent.,  or,  as  in  this  instance,  if  they  find  a  person  who  will  give  £4,  5s.  per  cent.  I 
am  dear  that  this  is  not  an  improper  contract  on  their  part,  and  that  the  security  is 
ample  for  the  preservation  of  the  fund  for  the  Plaintiff.  That  being  so,  I  do  not 
know  why  they  are  not  entitled  to  the  option  which  the  testatrix  has  given  them, 
provided  they  invest  on  perfectly  good  security.  I  am  of  opinion  that  they  have 
invested  on  good  freehold  ground  rents.  If  the  trustees  had  invested  at  a  time  when, 
from  accidental  circumstances,  as  the  falling  of  funds,  or  the  state  of  trade,  the  rate  of 
interest  was  very  high,  I  see  nothing  to  deprive  them  of  the  benefit  of  it,  though  they 
are  residuary  legatees,  provided  their  object  was  not  to  increase  their  own  interest  at 
the  expense  of  the  Plaintiff.  The  trustees  are  entitled  to  a  declaration  in  favor  of 
the  investment. 

This  point  was  also  referred  to : — ^That  the  money  was  lent  on  a  condition  that  it 
abould  not  be  called  in  for  five  years,  and  as  the  mortgage  deed  is  dated  October 
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1862,  the  Plaintiff  might  be  kept  out  of  his  money  if  the  tenant  for  life  were  to  die 
before  the  five  years.  I  think  the  Plaintiff  would,  in  that  event,  be  entitled  either  to 
have  a  transfer  of  the  mortgage  or  to  have  the  mortgage  sold  and  the  deficiency  made 
up  by  the  trustees,  because  he  is  entitled  to  payment  at  once. 

I  am  of  opinion,  therefore,  that  this  is  not  an  improper  security,  although  die 
trustees  may  be  liable  to  the  Plaintiff  to  make  good  the  deficiency  in  the  event  of  the 
sale  of  the  mortgage  within  five  years,  and  con-r384]-8equently  that  the  Plaintiff  is 
not  entitled  to  say  that  they  must  make  another  investment.     I  do  not  think  it 

ftroper  to  dismiss  the  bill,  but  I  will  declare  this  to  be  a  proper  investment  wiA 
iberty  to  apply. 

[384]    Wallack  v.  Thb  Attornict-Gxnbra.u    Feb.  1,  II,  1864. 

[S.  C.  33  L.  J.  Ch.  314;  10  Jur.  (N.  S.)  249;  3  N.  R.  555;  12  W.  R  506.  See 
Coventry  v.  London,  Brighton  and  South  Coast  Railviay  Company,  1867,  L.  R.  6  £q. 
109 ;  CaUanam  v.  CampbeU,  1871,  L.  B.  11  Eq.  381.  For  subsequent  proceedingi, 
see  35  Beav.  21.] 

Construction  of  a  charitable  gift  to  the  hospitals  of  London. 

"  London,"  in  its  popular  sense,  is  a  word  of  fluctuating  extent 

A  testator  domiciled  iu  Paris  bequeathed  his  residue  "  to  the  hospitals  of  Paris  and 
London"  (aux  hospices  de  Paris  et  de  Londres).  The  C!ourt,  considering  die 
testator  had  used  the  word  London  in  the  ordinary  and  popular  sense  in  which 
persona  are  said  to  reside  in  London,  rejected  all  the  local  boundaries  suggested, 
and  held  that  an  accurate  definition  of  the  extent  of  the  limits  of  the  metropolis  of 
London  was  not  capable  of  being  made,  and  it  determined  on  deciding  the  rights  of 
each  claimant  separately.  The  Court  also  considered  that  houses  which  stood  in  a 
street,  with  houses  continuous  to  the  Cities  of  London  and  Westminster  and  the 
borough  of  Southwark,  were  within  the  limit,  and  also  that  the  Consumption 
Hospital  at  Brompton  came  within  the  terms  of  the  bequest 

The  Bight  Honorable  Henry  Seymour  ConwM^,  commonly  called  Lord  Henry 
Seymour,  was  born  in  France  in  the  year  1805.  He  always  resided  in  France;  he 
died  there  on  the  16th  day  of  August  1869,  and  his  domicile,  at  the  time  (rfhis 
decease,  was  French. 

Lord  Henry  Seymour  made  twenty-one  testamentary  writings,  eighteen  of  which 
only  were  valid  according  to  the  law  of  France.  The  twenty-one  documents  were  all 
written  by  himself  in  the  French  language  and  bad  been  duly  registered,  as  required 
by  law,  in  France,  and  had  also  been  proved  in  England. 

By  one  of  these  instruments,  dated  the  19th  of  June  1856,  he  expressed  himself 
(according  to  the  notarial  translation)  as  follows : — 

"  I  give  and  bequeath  all  the  personal  estate  and  objects  of  which  I  have  not  above 
disposed  of  to  the  hospitals  of  Paris  and  London,  which  for  that  purpose  I  appoint  my 
residuary  legatees."  * 

[385]  There  were  some  other  expressions  in  the  testamentary  instruments  on 
which  reliance  was  placed  in  the  at^ument.  Thus  the  testator  had  given  a  snm 
necessary  to  produce  an  income  of  10,000  francs  a  year,  subject  to  the  life  interest 
therein  of  Miss  Ellen  Menchin,  "  a  I'Hospice  des  Lunatics  de  Loudres,"  and  he  had,  on 
several  occasions,  referred  to  his  solicitor,  Mr.  Capron,  of  Saville  Bow,  Westminster, 
as  "  Mr.  Capron,  mon  notaire  k  Londres." 

This  suit  was  instituted  by  the  English  executor  for  the  administration  of  the 
estate. 

By  the  decree  made  25th  July  1863  it  was  ordered,  amongst  other  things,  that  the 
following  inquiries  should  be  made : — 

"  8.  And  in  case  the  testator,  at  the  respective  times  aforesaid,  resided  and  was 

*"Aux  hospices  de  Paris  et  de  Londres,  que-  j'institue  k  cet  effet  mes  l^gataires 
universels." 
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domiciled  in  France,  an  inquiry  what  was  the  effect,  according  to  the  law  of  France, 
of  the  residuary  bequest,  by  the  said  testator,  to  the  Paris  and  London  hospitals  (aux 
hospices  de  Paris  et  de  Londres),  and  what  institution  or  institutions  or  person  or 
persons  was  or  were,  according  to  the  law  of  France,  meant  by  the  word  "  hospices," 
and  what  institution  or  institutions,  person  or  persons  was  or  were  entitled,  in  France 
and  in  England,  to  the  residuary  bequest  contained  in  the  will  and  testamentary 
papers,  or  some  or  one  of  them. 

"9.  An  inquiry  what  institution  was  meant  by  The  London  Lunatic  Hospital 
('Hospice  des  Lunatics  de  Londres')  mentioned  in  the  testamentary  paper  No.  2." 

Under  this  reference  141  claims  had  been  carried  in,  and  the  Master  of  the  Rolls 
directed  the  limits  of  London  to  be  argued  before  him  in  open  Court  by  three  or 
[386]  four  of  the  institutions  claiming  to  be  entitled  to  share  in  the  gift  of  the 
residuary  estate  of  the  testator  to  the  "  Hospices  des  Londres,"  so  that  toe  expense 
of  proceeding  upon  and  considering  claimis  which  might  be  eventually  disallowed  by 
reason  of  the  institution  not  being  within  London,  though  entitled  as  hospices,  might 
be  saved.  The  Chief  Clerk  selected  the  four  following  institutions  to  argue  the  point 
for  the  institutions  in  their  several  districts,  viz. :— St.  Bartholomew's  Hospital  for 
the  City  of  London  only ;  St.  George's  Hospital  for  the  Cities  and  Liberties  of  London 
and  Westminster;  London  or  University  College  Hospital  for  the  Metropolitan 
Bwoughs ;  and  the  Brompton  Consumption  Hospitalfor  the  Registrar-General's  district. 

The  Plaintiff's  solicitors  furnished  the  following  various  limits  of  London  as 
defined  at  different  times  and  for  different  purposes,  viz. : — 1.  The  London  postal 
district,  which  is  a  circuit  of  twelve  miles  from  the  Post  Office.  2.  The  metropolitan 
police  district,  a  circuit  of  fifteen  miles  from  Scotland  Yard,  and  the  whole  of  any 
parish  any  part  of  which  is  within  the  circle.  3.  The  London  cab  radius,  being  four 
miles  from  Charing  Cross.  4.  The  metropolitan  Parliamentary  boroughs.  5.  The 
Cities  of  London  and  Westminster  and  their  liberties.  6.  The  (old)  bills  of  mortality, 
DOW  superseded  by  the  Registrar-General's  district  7.  The  metropolitan  district 
nnder  the  Poor  Law  Amendment  Act  8.  The  London  district  comprised  in  the 
weekly  retam  of  the  Registrar-General.  9.  The  district  covered  by  the  population 
of  London  returned  under  the  Government  census.  10.  The  district  comprised  within 
the  Metropolis  Local  Management  Act,  which  is  the  same  as  the  last  three  with  the 
exception  of  the  addition  of  Penge. 

The  case  now  came  before  the  Court  for  argument 

^871  Mr.  Selwyn  and  Mr.  F.  J.  Wood,  for  University  College  Hospital. 

Mr.  Southgate  and  Mr.  R.  Hawkins,  for  St.  George's  Hospital. 

Mr.  De  G«x  and  Mr.  W.  W.  Streeten,  for  the  Brompton  Consumption  Hospital. 

Mr.  Baseallay  and  Mr.  Macnaghten,  for  St  Thomas  Hospital. 

Mr.  Hobhouse  and  Mr.  H.  R.  V.  Johnson,  for  St  Bartholomew's  Hospital. 

Mr.  Ware,  for  other  claimants. 

Mr.  Baggallay  and  Mr.  Schomberg,  for  the  Plaintiff. 

Mr.  Widens,  for  the  Attorney-General. 

The  following  authorities  were  referred  to : — Beekford  v.  Oruhoell  (5  Car.  &  P.  242, 
and  1  Moo.  &  K  187) ;  Ditcham  v.  Chivis  (1  Mo.  &  P.  735,  and  4  Bing.  706) ;  MaUan 
T.  May  (13  Mee.  &  W.  511) ;  Elliott  v.  The  SotM  Devon  Baiboay  Cmypany  (2  Exch. 
Sep.  725,  S.  C.) ;  Burbige  v.  Jakes  (1  Bos.  &  P.  225)  -,  Le  Roy  v.  Lewen  (1  Sid.  405) ; 
Sir  William  Petty  (Essay  on  Political  Arithmetic) ;  15  &  16  Vict  c.  84  (the  Metropolis 
Water  Act,  1852) ;  16  &  17  Vict  c.  33  (Metropolitan  Hackney  Carriages) ;  18  &  19 
Tiet  c.  122  (the  Metropolitan  Building  Act,  1855) ;  23  &  24  Vict.  c.  125  (the  Metro- 
pdis  Gas  Act  I860). 

PSS]  Feb.  11.  Thb  Master  of  the  Rolls  [Sir  John  Romilly].  The  question 
that  I  have  to  determine  upon  this  summons  is  the  extent  topographically  of  the 
wnd  "London  "  employed  by  the  testator  in  his  will.  The  will  is  written  in  French, 
and  by  it  he  gives  all  the  residue  of  his  estate  to  the  hosj^tals  of  Paris  and  of 
London.  The  words  in  the  original  will  are  "  aux  hospices  de  Paris  et  de  Londres." 
I  have  not,  on  this  summons,  to  deal  with  or  consider  the  extent  or  effect  of  the  word 
"hospices."  All  that  I  have  to  consider  is,  what  is  included  in  the  words  "hospices 
de  Londres,"  which  are  properly  translated  "  hospitals  of  London,"  as  used  by  the 
tflrtator  in  bis  will 

R  vni.— 14 
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Fonr  claimants  have  been  selected  to  argue  for  different  classes  of  hospitals.  Out 
is  confined  to  the  City  of  London,  strictly  and  technically  so  called ;  another  extendi 
to  the  limits  of  the  old  bilk  of  mortality,  which  were  discontinued  in  the  year  1847 ; 
ft  third  claim  extends  to  the  limits  of  what  are  usually  called  the  metropoUtu 
boroughs,  and  the  fourth  extends  to  the  limits  included  in  the  Begistrar-Gaienl'i 
return. 

There  are,  I  think,  insuperable  objections  to  the  adoption  of  any  one  of  theae 
proposed  limits.  As  regards  the  City  of  London  proper,  it  is  argued  with  great  force 
that  the  limit  of  the  City  of  London  proper  affords  a  safe  and  intelligible  Umit,  eiiy 
to  be  carried  into  effect  and  admitting  of  no  ambiguity,  and  that  if  the  Court  proceeds 
beyond  this,  it  is  impossible  to  draw  a  line  and  say  that  London  begins  or  ends  on 
any  particular  spot. 

Several  cases  have  been  cited  to  shew  that  this  has  been  the  governing  principle 
in  several  decisions.  In  [3891  one  of  these  (Le  Boy  v.  Lewen,  1  Siderfin,  405)  a  man 
was  convicted  of  perjury  for  having  sworn  that  a  particular  person  was  in  London, 
when  in  truth  he  was  in  Southwark.  In  another  (MdUa»  v.  May,  13  Mee.  &  W.  511) 
a  man,  who  covenanted  not  to  carry  on  business  as  a  dentist  in  London,  was  held  not 
to  have  broken  his  covenant  by  carrying  on  that  business  in  Great  Russell  Street, 
Bloomsbury.  But  whatever  may  be  thought  of  these  decisions,  the  former  of  which, 
I  think,  would  scarcely  be  followed  in  the  present  day,  it  is  clear  that  the  testate,  in 
this  case,  did  not  use  the  word  "  London  "  m  any  technical  or  restricted  sense  in  this 
will,  for  he  speaks  of  Mr.  Capron,  his  solicitor,  as  residing  "k  Londres,"  and  the 
evidence  shews  that  neither  Mr.  Capron's  residence  nor  his  c^ce  is  situated  within 
the  limits  of  the  City  of  London.  It  is  obvious  that  the  testator  uses  the  word 
"  London  "  in  the  ordinary  and  popular  sense  in  which  persons  are  said  "  to  reside  in 
London,"  and  in  which  sense,  the  City,  the  borough  of  Southwark  and  the  City  of 
Westminster,  and  many  of  the  adjoining  places,  are  considered  as  forming  part  of  the 
great  metropolis  of  London. 

I  have  no  hesitation,  therefore,  in  coming  to  the  conclusion  that  the  words  ot  the 
will  do  not  confine  the  gift  to  hospitals  within  the  boundaries  of  the  City  of  London 
properly  so  called. 

When  I  have  arrived  at  this  conclusion,  I  feel,  to  its  fullest  extent,  the  difficulties 
which  induced  the  Court,  in  the  cases  I  have  referred  to,  to  confine  the  terms  to  the 
narrowest  limits ;  and  I  aidmit  that  no  one  of  the  other  limits  proposed  by  the  three 
other  classes,  and  which  I  have  stated,  can  be  allowed  to  be  the  proper  [390]  extent 
and  limit  of  the  meaning  of  the  word  "  London  "  as  used  by  the  testator. 

The  bills  of  mortality  present  insQperable  difficulties  as  a  limit.  They  were  fixed 
in  the  time  of  Car.  II.,  and  they  were  discontinued  at  the  close  of  the  year  1847. 
They  include  only  entire  parishes  and  not  parts  of  parishes.  They  exclude  the 
whole  of  Marylebone  and  the  whole  of  St.  Pancras,  whilst,  in  ordinary  parlance, 
these  parishes  have  long  since  formed,  and  do  now  form,  part  of  the  great  metropolis 
of  London.  It  would  be,  in  my  opinion,  preposterous  and  purely  arbitrary,  to  drew 
a  line  through  such  a  street  as  Cower  Street,  and  to  determine  that  one  house  in  it 
was  in  London  and  the  adjoining  house,  separated  merely  by  a  party-wall,  was  not  in 
London.  Yet  such  would  be  the  result  of  taking  the  limit  of  the  old  bills  of 
mortality  as  a  test  for  the  limits  of  London. 

The  proposal  to  adopt  the  boundaries  of  the  so-called  metropolitan  boroughs 
would  be  just  as  arbitrary  and  as  objectionable.  By  it,  large  agricultural  districts  in 
the  neighbourhood  of  London  would  be  included  in  such  limits,  while  the  closely 
built  and  thickly  inhabited  parts  of  Brompton  and  Kensington,  immediately  adjoining 
the  City  of  Westminster,  would  be  excluded. 

Still  less  could  I  adopt  the  limits  included  in  the  Registrar-General's  retain, 
which  includes  Plumstead,  Eltham  and  Woolwich  in  Kent,  Greenwich,  Sydenham, 
Putney,  Streatham  and  many  other  similar  places.  Not  even,  in  the  widest  scope  of 
the  popular  sense  of  the  term  London,  could  persons  residing  at  Plumstead  or 
Woolwich  be  said  to  be  residing  in  London. 

I  have  had  various  other  boundaries  suggested  to  me,  [391]  but  they  are  all 
equally  unsatisfactory.  The  boundaries  of  the  Cities  of  London  and  Westminster 
would  be  too  limited ;  the  limits  of  the  metropolitan  post  office  delivery  would  he  too 
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large ;  and,  in  truth,  I  have  come  to  the  conolasion  that  an  accurate  definition  oi  the 
extent  of  the  limits  of  the  metropolis  of  London,  properly  so  called,  is  not  capable  of 
being  made,  and,  accordingly,  in  none  of  the  cases  cited  to  me,  has  it  been  attempted, 
except  where  the  strict  and  technical  limit  of  the  City  of  London  proper  has  oeen 
adopted,  which  technical  meaning  has,  as  I  have  already  stated  my  opinion  to  be, 
been  excluded  by  the  testator  himself. 

I  am,  therefore,  driven  to  adopt  a  course  which,  in  truth,  has  been  adopted  by 
the  learned  Judges  who,  in  the  case  of  Diteham  v.  CMvis  (4  Bing.  706),  and  in  Beckford 
T.  OntwM  (5  Car.  &  P.  242;  and  1  Moo.  &  Bob.  187),  both  of  which  wore  cited  to 
me,  decided  that  the  word  "  London  "  was  nmnen  cottedivum,  and  that  it  was  not  to  be 
confined  to  the  limits  of  the  eity.  I  must,  therefore,  deal  with  each  case  separately, 
and  say  whether,  in  this  or  in  that  particular  case,  it  be  or  be  not  within  the 
limits  of  "London,"  as  that  word  is  used  by  the  testator  and  as  it  is  popularly 
nnderstood. 

I  concur  in  the  argument  of  counsel  that  the  word  "  London,"  in  its  popular  sense, 
is  a  word  of  fluctuating  extent,  that  it  had  a  different  meaning  two  hundred  years 
ago  from  what  it  had  one  hundred  years  ago,  and  that  one  hundred  years  ago  it  was 
less  extensive  than  it  was  at  the  commencement  of  this  century,  and  that  the  limits 
of  London,  since  1800,  have  been  extending  gradually  up  to  the  present  time.  In 
my  opinion,  this  is  the  mode  in  which  Tmust  deal  with  the  bequest  in  ^392] 
question : — by  considering  what  hospitals  may  properly  be  said  to  be  included  m  the 
words  "London  hospitals,"  in  1859,  when  the  testator  died. 

In  order  to  afford  a  guide  to  the  parties  concerned  in  this  matter,  and  without 
laying  down  any  definition,  I  will  explain,  as  well  as  I  am  able,  the  general  grounds 
on  miioh  I  shall  proceed  to  hold  an  institution  to  be  within  the  objects  of  the 
testator's  bounty.  Sir  William  Petty,(l)  writing  in  the  reign  of  James  II.,  in  a 
passage  to  which  I  was  referred,  defines  London  to  be  "the  housing  within  the  walls 
of  the  old  city,  with  the  liberties  thereof,  Westminster  and  the  borough  of  Southwark, 
and  so  much  of  the  built  ground  in  Middlesex  and  Surrey,  whose  houses  are 
contiguous  unto  and  vrithin  call  of  those  aforementioned."  Not  adopting  the  exact 
expression  of  that  very  observant  and  intelligent  writer,  I  may  say,  nowever,  I 
consider  that  this  is  the  principle  upon  which  it  is  to  be  decided,  and  that  those 
bouses  lie  within  London,  which  stand  in  a  street  continuous  to  the  Cities  of  London 
and  Westminster  and  the  borough  of  Southwark,  that  is,  with  contiguous  houses. 
More  accurately  than  this,  as  a  general  statement,  1  cannot  define  it;  but,  as  an 
instance  of  my  meaning,  I  am  of  opinion  that  the  Brompton  Consumption  Hospital 
is  included  within  the  limits  of  London,  and  that  it  is  one  of  the  hospitals  of  London 
within  the  meaning  of  this  bequest. 

I  think  also  that  I  see  indications  in  the  testator's  will  that  he  included  in  his 
bequest  hospitals  of  which  the  inhabitants  of  London  had  the  benefit,  and  that  it 
P93]  has  reference  not  merely  to  the  local  description,  but  to  the  patients  as  well. 
For  instance,  he  gives  the  reversion  of  a  sum  of  money,  which  is  bequeathed  to  Ellen 
Minchin  for  life,  to  the  hospital  previously  mentioned  in  his  former  will ;  on  turning 
to  which  it  appears  that  it  is  left  to  the  mspital  of  the  Lunatics  of  London.  This  is 
undoubtedly  very  slight ;  but  however  this  may  be,  my  opinion  is  that  I  cannot  lay 
down  a  general  rigid  line  to  include  some  and  exclude  others,  and  that  I  must  deal 
with  each  case  separately,  and  to  avoid  multiplicity  of  application,  I  afford  a  guide,  as 
htr  as  I  am  able,  by  stating  that  the  bequest  includes  certain  hospitals  which  I  point 
oat,  and  it,  of  course,  includes  all  those  which  are  still  nearer  London,  or  more 
obviously  within  that  meaning,  and  I  do  this  on  the  principle  that  I  have  pointed 
ont 

It  is  with  this  view  that  I  have  selected  the  hospital  at  Brompton  as  being  one 
which  is  entitled  to  a  share  in  this  bequest  If  any  doubt  arise  as  to  any  other 
institution,  I  must  deal  with  it  separately  in  Chambers ;  but  of  course  no  hospital 

(1)  "  What  is  meant  by  London  t  By  the  City  of  London,  we  mean  the  housing 
within  the  walls  of  the  old  city,  with  the  liberties  thereof,  Westminster,  the  borough 
of  Southwark,  and  so  much  of  the  built  ground  in  Middlesex  and  Surrey,  whose 
houses  are  contiguous  unto  or  within  call  of  those  aforementioned." 
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which  was  not  in  existence  at  the  date  of  the  testator's  decease  can  hare  any  sfaan 
in  the  bequest. 

Note. — Since  the  argument,  Mr.  Macnaghten  has  kindly  furnished  me  with  the 
following  authority  as  to  the  definition  of  Borne,  which  is  very  similar  to  that  of  Uie 
Master  of  the  Rolls.  "  De  verborum  sienificatione,  2. — Urbis  appellatio  muris.  Soma 
autem  contentibus  sedificiis  finitur,  quod  latius  patet." — Digest,  Lib.  L.  Tit.  XVL 

[SM]    Pbabuan  V,  PsARHAN.    Feb.  1, 11,  1864. 
[See  Lodce  v.  Lamb,  1867,  L.  R.  4  Eq.  378.] 

In  residuary  gifts  the  decisions  shew  a  strong  inclination  of  the  Court,  in  all  casei 

where  it  is  possible,  to  make  the  gift  vested. 
A  bequest  "  to  pay  and  divide  "  to  children,  '*  as  and  when  "  they  attain  a  certain 

age,  is  ambiguous,  and  these  words  are  not  to  be  treated  as  equivalent  to  a  gift  to 

such  of  the  children  as  should  attain  that  age. 
Gift  "  to  pay  and  divide "  residue  amongst  children  "  as  and  when  "  they  attained 

twenty-one,  with  a  maintenance  clause  not  co-ext^nsive  with  minority,  held  vested. 
A  testator  bequeathed  his  residue  to  his  children,  in  terms  which  gave  them  a  vested 

interest,  subject  to  be  divested  in  favour  of  their  children  on  their  death  under 

twenty-one.     He  then  provided  that,  if  it  should  happen  that  he  should  leave  no 
•  such  children  or  child  living  to  attain  twenty-one,  "  or  such,  if  any,  dying  without 

leaving  lawful  issue,"  then  over.     Held,  that  "  the  dying  "  referred  to  was  dying 

under  twenty  one,  and    that  the  testator's  children,  on  attaining  twenty-ooe, 

acquired  an  indefeasible  interest. 

The  testator  bequeathed  as  follows : — "  And  as  to  all  the  rest  and  residue  of  bis 
personal  estate  and  effects  upon  the  trusts  following  (that  is  to  say),  upon  trust  that 
they,  his  trustees  and  the  survivor  of  them,  use  and  employ  such  part  thereof,  as 
also  such  part  of  his  live  and  dead  stock  as  should  be  found  necessary  for  the 
purpose,  to  enable  them  and  the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  to  manage  and  carry  on  his  farming  business  upon  the  farm 
he  then  occupied  upon  a  lease  under  Sir  John  Eardley  Eardley  Wilmot,  Baronet,  in 
Berkeswell,  for  the  remainder  of  the  term  of  twenty-one  years  therein  granted,  i» 
order  to  enable  them  to  bring  up,  clothe,  edruxUe  and  maintain  all  his  children  living  at  his 
decease,  or  with  which  his  said  wife  might  be  then  enciente  with.  And  he  thereby 
directed  his  trustees  and  the  survivor  of  them  to  pay  and  divide  the  whole  of  tiie  said 
residue  of  his  said  personal  estate  and  effects  unto  all  his  said  children,  in  eqoal 
shares,  as  aTid  when  he,  she  or  they  should  respectively  attain  the  age  of  twenty-one 
years,  as  the  before-mentioned  term  of  twenty-one  years  would  then  have  expired. 
But  in  case  any  or  either  of  his  said  children  should  happen  to  die  under  age,  leaving 
issue  of  his,  her  or  their  body  or  bodies  lawfully  begotten,  then  he  thereby  directed 
his  trustees  and  the  [396^  survivor  of  them  to  pay,  assign  and  transfer  the  part  or 
share  of  such  deceased  child  or  children  unto  such  his,  her  or  their  issue,  share  and 
share  alike  (if  more  than  one)  when  and  so  soon  as  they  should  severally  and 
respectively  attain  their  several  and  respective  ages  of  twenty-one  years,  and  to  pay 
and  apply  the  interest,  dividends  and  produce  thereof,  in  the  meantime,  for  and 
towards  their  respective  maintenance  and  education." 

"  Provided  always,  and  if  it  should  happen  that  he  should  have  no  such  children 
or  child  living  to  attain  the  said  age  of  twenty-one  years,  or  such,  if  any,  djdng  with- 
out leaving  any  lawful  issue,  then  '  upon  trusts  for  certain  other  persons. 

The  testator  died  in  1859 ;  he  had  one  child  Frances,  with  whom  his  wife  was 
endente  at  his  death ;  she  was  now  about  five  years  old.  The  testator  at  his  death 
was  in  the  occupation  of  the  farm  alluded  to,  under  a  lease  dated  in  1857  for  twenty- 
one  years.  The  question  arose  upon  the  claim  of  the  infant  to  maintenance,  whether 
the  bequest  to  her  was  vested  or  contingent. 

It  was  argued,  on  the  one  hand,  that  the  gift  to  the  children  was  vested ;  for  not- 
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withstanding  the  words  "  pay  and  divide  "  amongst  the  children  "  as  and  when  "  they 
attained  twenty-one,  still  the  gift  was  residuary,  and  there  was  a  direction  for 
maintenance. 

On  the  other  side,  it  was  argued  that  the  words  of  gift  consisted  merely  in  the 
direction  to  pay  at  twenty-one,  and  that  this  made  the  gift  contingent.  It  was  also 
pointed  out  that  there  was  a  gap  in  the  maintenance  clause,  which  Tasted  only  during 
the  lease,  and  did  not  extend  to  the  whole  minority. 

r396]  Mr.  Faber,  for  the  Plaintiff,  the  widow. 

Mr.  Jebb  and  Mr.  Freeling,  for  the  Defendants. 

Lummg  v.  Sherratt  (2  lure,  14);  Dames  v.  Fitiker  (5  Beav.  201);  Thomas  v. 
WiCberforee  {Z\  Beav.  299);  Bareham  v,  Bignall  (8  Hare,  131);  Southern  v.  WdOasUm 
(16  Beav.  166),  were  cited. 

Feb.  11.  Thb  Master  of  ths  Bolls  [Sir  John  Bomillyl.  The  question  on  which 
I  reserved  my  judgment  is,  whether  the  infant  child  of  the  testator  Luke  Pearman 
takes  a  vested  interest  in  the  residue  of  the  estate  of  the  testator,  and  I  am  of  opinion 
that  the  bequest  is  vested.  In  the  first  place,  it  is  to  be  observed  that  the  subject  of 
the  gift  is  residue,  in  which  case  the  decisions  shew  a  strong  inclination  in  the  Courts 
in  all  cases  where  it  is  possible,  to  make  the  gift  vested,  in  order  to  avoid  intestacy. 

In  the  second  place,  the  trust  is  to  pay  and  divide  the  whole  of  the  residue  unto 
all  his  children,  in  equal  shares,  as  and  when  they  respectively  attain  twenty-one 
years.  The  cases  shew  that  the  words  "as  and  when,"  which  are  ambiguous,  are  not 
to  he  treated,  as  indeed  grammatically  they  could  not  be  treated,  as  equivalent  to  a 
gift  to  such  of  the  children  as  should  attain  the  age  of  twenty-one  years,  in  which 
case  the  attainment  of  the  age  of  twenty-one  years  would  be  made  a  condition 
precedent  to  the  acquisition  of  the  right  to  the  legacy. 

|[397]  Id  addition  to  this,  the  gift  over  in  case  there  shall  be  no  child  who  shall 
attain  that  age  furnishes,  as  Mr.  Jarman  observes,  plausible  argument  that  the  subse- 
quent words  explain  that  the  interest  of  the  legatee  was  to  be  divested  on  that  event, 
not  that  the  vesting  of  the  interest  was  to  be  postponed  until  the  prescribed  age. 

In  the  third  place,  there  is  contained  in  the  will,  in  my  opinion,  a  clear  direction 
that  any  part  of  the  residue  may  be  applied,  if  necessary,  "  in  order  to  enable  "  the 
trustees  "to  bring  up,  clothe,  educate  and  maintain  all  his  children."  I  cannot 
attribute  so  capricious  an  intention  to  the  testator,  as  to  hold  that  the  maintenance  of 
the  infants  was  only  to  be  provided  for  during  the  continuance  of  the  lease,  which,  as 
he  himself  remarks,  must  expire  during  their  infancy ;  and  still  less  can  I  interpolate 
trords  in  the  will,  for  the  purpose  of  confining  the  maintenance  fund  to  the  profits 
made  by  the  carrying  on  of  the  farm. 

I  am  therefore  of  opinion  that  the  residue,  or  such  part  of  it  as  might  be  necessary, 
▼as,  together  with  the  necessary  part  of  the  live  and  dead  stock,  given  for  these  two 
purposes,  viz.,  the  carrying  on  of  the  farm,  and  the  maintenance  of  the  children.  If 
one  child  died  under  twenty-one  leaving  children,  the  share  became  vested  in  the 
grandchildren.  If  the  child  died  under  twenty-one  leaving  no  issue,  then  the  share 
of  that  child  was  divested,  and  passed  according  to  the  proviso. 

Upon  this  proviso  it  was  argued  that  the  e&ct  of  it  was,  to  give  the  share  of  the 
child  to  the  other  persons  in  the  event  of  the  child  dying  at  any  time  without  issue ; 
bat  such  is  not,  in  mv  opinion,  the  effect  of  it.  If  it  were  to  be  so  read,  it  would  be 
directly  at  variance  [3SH)]  and  inconsistent  with  the  gift  to  the  children,  "  as  and 
when  they  attain  twenty-one,  and  both  could  not  co-exist  together ;  but  in  truth 
mich  is  not  the  meaning,  although  the  clause  is  very  ill  expressed,  as  indeed  the  whole 
will  is,  which  is  most  inaccurately  and  inartificially  drawn,  though  apparently  the 
work  of  some  professional  man.  The  words  are  these,  "Provided  always,  &c.  [see 
ante,  p.  8951.  The  question  turns  on  the  meaning  of  the  words  "  or  such,"  and  I  am 
of  opmion  tnat  these  words  refer  to  the  whole  of  the  previous  sentence,  viz.,  "  no  child 
living  to  attain  the  age  of  twenty-one  years,"  in  other  words,  a  child  not  living  to 
*Main  the  age  of  twenty-one  years,  ana  that  which  is  meant  by  the  proviso  is  the 
event  of  his  having  no  child  at  all,  or,  having  one  or  more,  that  they  should  all  die 
nnder  twenty-one  without  issue.  Unless  this  be  the  meaning,  not  only  is  it,  as  I  have 
'Inady  described,  inconsistent  with  the  previous  bequest,  but  the  whole  of  the  first 
put  n  the  proviso  as  to  the  attainment  of  twenty-one  years,  is  wholly  unnecessary 
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mm)  stlrpliisa^  «nd  it  ahbuld  run  thus: — "that  if  it  should  happen  that  hb  had  no 
ehijd,  at,  baring  any,  thajt  thev  should  die  without  issue,  then  the  gift  over  was  to 
take  effect." 

' ,  It  is  well  observed  bj  Sir  James  Wigrani,  in  Leeming  v.  ShtrraU  (2  Hare,  14),  that 
the  question  must  depend  on  the  whole  scope  and  effect  of  the  will  taken  together, 
and  it  is  on  this  principle  that  the  cases  of  Eedes  v.  Birkett  (4  De  G.  &  Sm.  1051 
bavies  V.  Fisher  (5  Beav.  201)  and  Harrigon,  v.  Grimwood  (12  Beav.  192),  and  indeed  aU 
the  principal  cases  on  this  subject,  have  been  decided.  Acting  on  this  prindple,  and 
looking  at  the  whole  scope  and  purpose  of  the  will,  I  am  of  opinion  that  the  residae 
is  vested  in  the  infant  Defenaant  [399]  Frances  S.  B.  Pearman,  snbieot  to  be 
divested  in  case  she:  should  die  under  twenty-one  without  issue,  and  that  oo 
attaining  twenty-one,  her  interest  which  is  vested  will  become  absolute  aod 
indefeasible. 


[399]    Brown  v.  Bbown.    Feb.  13,  1864. 

[S.  C.  10  Jur.  (N.  S.)  461 ;  10  L.  T.  83.] 

A  real  estate  was  devised  to  two  trustees  to  sell  and  divide  the  produce  between  A., 
B.  and  C.  The  trustees  being  dead,  A.  entered  into  possession  and  received  the 
rents  for  three  and  a  half  years,  accountinf  to  B.  and  C.  for  their  shares.  A  thes 
died,  and  at  his  death  the  estate  remained  unsold  :  Held,  that  there  had  been  do 
reconversion,  but  that  the  estate,  in  equity,  retained  its  character  of  personalty. 

By  the  decree,  an  inquiry  was  directed  as  to  what  property  belonging  to  the 
intestate  James  Brown  at  the  time  of  his  death  was  compnsea  in  and  devised  by  the 
will  of  James  Dowson  the  elder,  and  whether  such  property,  or  any  and  what  part 
thereof,  was,  at  the  time  of  the  intestate's  death,  of  the  nature,  in  equity,  of  real  or 
personal  estate. 

It  appeared  that  James  Dowson  the  elder,  by  his  will  dated  in  1830,  devised  a 
messuage,  &c.,  called  "  The  Lamb  "  to  his  daughter  Ann  Brown  for  her  life,  and  after 
her  decease  to  her  husband  for  life,  and,  subject  to  these  life  interests,  he  devised  the 
same  premises  to  his  sons  James  and  George  upon  trust  to  sell ;  and  he  gave  and 
bequeathed  the  money  to  arise  by  such  sale,  or  such  part  thereof  as  should  not  hare 
been  applied  in  payment  of  his  debts,  funeral  and  probate  expenses,  unto  the  three 
children  of  his  daughter  Ann,  namely,  Sarah  Brown,  Ann  Brown  and  James  Brown, 
equally. 

The  testator  died  in  1832. 

Ann  Brown  survived  her  husband  and  died  in  March  1859.  Previous  to  her 
death  both  the  trustees  named  in  the  will  had  died. 

The  three  children  of  Ann  Brown  survived  her,  at-[400]-tained  twenty-one  yean 
of  age  and  became  entitled  as  tenants  in  common  to  the  Lamb  Inn  or  the  produce  of 
the  sale  of  it. 

Upon  Ann  Brown's  death,  her  son  James  Brown  entered  into  the  receipt  of  the 
rents  of  the  Lamb,  eivine  receipts  in  his  own  name,  and  accounting  to  his  sisten  for 
their  two-thirds.  No  s«Je  had  been  made  of  the  premises,  and  the  legal  estate  wu 
still  vested  in  the  heir  of  the  surviving  trustee. 

James  Brown  died  in  September  1862,  three  years  and  a  half  after  the  death  of 
Ann  Brown,  the  tenant  for  life. 

There  was  no  further  evidence  to  shew  any  intention  to  reconvert  the  property, 
but,  in  the  aflSdavit  of  Henry  Gk>ody,  it  was  sworn  that  the  reason  why  James  ^wn 
received  the  rent  was,  because  he  could  not  find  any  one  to  act  in  the  matter,  the 
trustees  being  dead.  The  Chief  Clerk  being  of  opinion  that  there  was  no  indicatioo 
of  an  intention  to  elect  to  take  the  land  in  heu  of  the  proceeds  of  a  sale,  the  case  was 
adjourned  into  Court. 

Mr.  G.  L.  Bussell,  for  the  two  sisters,  cited  Disan  v.   Qagfere,  Na  3  (17 
Beav.  433). 
.     Mr.  Karslake,  for  the  widow,  cited  ^ifribnaa  y.  Miks  (13  Yes.  338). 
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Mr.  Eddia,  for  the  heir,  cited  Dames  r.  Ashford  (IS  Sim.  42). 
Thx  Master  of  thk  BOLLsTSir  John  Bomilly].  I  am  of  opinion  that  there  has 
been  no  reconversion.  [401]  Here  the  estate  was  devised  to  two  trustees  for  sale, 
who  were  both  dead,  and  the  three  tenants  in  common  of  the  produce  agree  that 
the  brother  shall  receive  the  rents  and  divide  them  between  them.  The  brother 
received  the  rents  as  the  agent  of  his  sisters,  the  other  tenants  in  common,  who 
have  done  no  other  act  to  reconvert  the  estate.  They  have  not  applied  for  a  con- 
veyance from  the  heir  of  the  trustees,  nor  have  they  done  any  other  act^  except 
tiiat  they  have  received  the  rents  of  the  property  during  three  and  a  half  years. 

.  I  am  of  opinion  that  this  does  not  amount  to  a  reconversion,  and  that  it  requires 
something  more  than  this  to  shew  an  intention,  on  their  part,  to  treat  the  property  as 
real  estate.    I  moat  therefore  hold  that  it  is  still  personal  estate. 


[401]    Sandford  v.  Ballard  (No.  2).    Feb.  15,  1864. 

A  receiver  of  the  whole  property  granted  at  the  hearing  as  between  tenants  in  com- 
mon, there  being  evidence  that  the  Defendant,  one  of  them,  had  excluded  the  rest. 

The  Plainti£b  and  Defendants  were  tenants  in  common  of  some  «ivelkind  property, 
the  Plaintiffs  being  entitled  to  two-thirds  of  one-half,  and  the  Defendant  Hannah 
Ballard  to  one-third  of  one-half.  The  Defendant  Hannah  Ballard  had  taken  possession 
of  the  whole.  The  bill  prayed  a  receiver,  and  for  the  application  of  the  rents, 
according  to  the  rights  of  the  nirties. 

On  a  former  occasion  (30  Beav.  109)  the  Plaintiffs  had  moved  for  a  receiver  of 
the  whole  property,  but  the  application  had  been  refused  as  regarded  the  shares  of 
the  Defendant,  and  a  receiver  had  been  appointed  of  one-half  [/UO!]  only.  DifiScultiea 
had  since  occurred  in  consequence  of  the  tenant  colluding  with  the  Defendant. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Jessel,  for  the  Plaintiffs,  asked  for  a  receiver  of  the  whole.  He  argued  that 
the  case  now  rested  on  a  different  ground,  for,  first,  this  was  not  an  interlocutory 
application,  but  an  application  at  the  hearing ;  and,  secondly,  that  there  was  now 
proof  of  the  Defendant  having  excluded  the  Plaintiffs,  for  by  her  answer  she  admitted 
that  she  had  received  the  whole  of  the  rent,  and  that  she  bad  refused  to  pay  any 
portion  to  the  Plaintiffs.  "  Exclusion  is  where  one  tenant  in  common  receives  the 
whole  rent  and  excludes  his  companion  from  the  share  due  to  him ; "  Tyson  v.  Fairdough 
(2  Sim.  &  St.  143).  He  also  asked  for  an  order  on  the  Defendant  to  pay  the  admitted 
balance  due  to  the  Plaintiffs. 

Mr.  Lewin,  in  the  same  interest,  supported  the  Plaintiffs. 

Hannah  Ballard  did  not  appear. 

The  Master  of  the  Rolls  [Sir  John  Bomilly]  said  that  he  was  of  opinion  that 
the  conduct  of  the  Defendant  amounted  to  an  exclusion,  and  that  the  Plaintiffs  were 
entitled  to  a  receiver  over  the  whole  property,  and  to  an  order  for  payment  of  the 
balance  admitted  to  be  due  from  her  to  the  Plaintiffs. 


[403]    Peoler  v.  White.    Feb.  15, 16, 1864. 

[S.  C.  83  L.  J.  Ch.  669 ;  10  L.  T.  84 ;  8  N.  R  557 ;  10  Jur.  (N.  S.)  330 ; 

12  W.  R  455.] 

A  Court  of  Equity  will  not  decree  the  specific  performance  of  a  contract  for  the  pur- 
chase of  a  lease,  where,  from  pending  and  threatened  litigation,  it  is  impossible  to 
ascertain  to  whom  the  grouna-rent  is  payable,  and  the  purchaser  must  be  involved 
in  immediate  litigation. 

By  an  indenture,  dated  the  15th  of  August  1843,  Biohard  Palmer  Boupell  demised 
snne  premises  in  Lambeth  to  Mr.  Osment  for  a  term  of  seventy-two  years,  subject  to 
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a  rent  of  JCIO,  and  to  covenants  and  conditions,  with  a  proviso  for  ra-entty  upon  non- 
pay  me  at  of  the  rent  or  non-performanoe  of  the  covenants. 

The  lease  having  become  vested  in  the  Plaintiffs,  the  Defendant  Mr.  White 
agreed  to  purchase  it  for  £450,  and  the],title  was  to  commence  with  the  lease.  The 
Defendant  objected  to  the  title,  and  the  Plaintiffs  instituted  this  suit  for  the  specifie 
performance  of  the  contract. 

The  nature  of  the  principal  objection  was  as  follows : — Richard  Palmer  Boupdl 
the  lessor  died  in  September  1856,  and  after  his  death  Sarah  Roupell  his  widow,  who 
claimed  to  be  entitled  to  the  reversion  of  the  premises,  as  devisee  under  an  alleged 
will  of  Richard  Palmer  Roupell,  executed  a  voluntary  deed  purporting  to  convej 
the  reversion  to  William  Roupeli.  William  Roupell  was  afterwards,  on  the  22d  of 
September  1862,  convicted,  on  his  own  confession,  of  having  forced  the  will  of  Richard 
PaJmer  Roupell,  and  he  was  now  undergoing  his  sentence.  The  validity  of  the  will 
had  also  since  been  contested  in  two  actions  in  respect  of  other  parts  of  the  Roapell 
estates ;  one  of  these  actions  ended  in  a  compromise,  and  in  the  other  the  juty 
were  discharged  without  giving  a  verdict.  There  are  also  other  actions  still  pending 
and  threatened. 

The  Defendant  under  the  conditions  required  that  the  [404]  last  receipt  for  tiie 
ground  rent  should  be  produced,  and  asked  to  whom  the  ground  rent  was  now  payaUe, 
and  how  the  vendors  shewed  that  they  were  paying  it  to  the  proper  person?  In 
reply,  the  vendors  said,  "  The  ground  landlord,  the  late  Richard  Palmer  Roupell,  left 
his  property  to  his  son,  who  has  since  become  bankrupt,  and  the  ground  rent  is  now 
received  by  Messrs.  Chinnock  &  Galsworthy,  the  parties  appointed  by  the  Court  of 
Bankruptcy.  To  this  the  Plaintiffs  replied,  that "  It  is  so  much  a  matter  of  notoriety 
that  the  validity  of  Mr.  Roupell's  will  is  in  question,  that  the  purchaser  may  Iw 
affected  with  notice,  and  that  the  vendors  must  satisfy  the  purchaser  that  the  ground 
rent  is  properly  paid,  and  that  no  claim  can  be  substantiated  against  the  property  if 
Mr.  Roupell's  heir  at  law  or  devisee  of  another  will  be  established." 

On  the  20th  of  April  1863  the  Plaintiffs'  solicitors  replied,  "  We  have  seen  Messrs. 
Chinnock  &  Graisworthy,  and  they  inform  us  that  they  collect  the  rents  of  the  propertv 
in  the  Wandsworth  Road  on  behalf  of  the  first  mortgagees  of  William  Roupell, 
Richard  Palmer  Roupell  the  lessor  having  by  his  will  bequeathed  the  property  to 
his  wife,  who  by  a  deed  of  gift  gave  the  property  to  her  son  William  Roupell  the 
mortgagor.  We  have  already  produced  the  last  receipt  for  the  ground-rent  signed 
by  Messrs.  Chinnock  &  Galsworthy,  who  have  collected  the  rents  for  five  years  and 
upwards.  Have  the  goodness  to  reply  by  bearer  if  the  above  information  will  in  any 
way  alter  your  determination,  as  we  have  to  follow  our  clients'  instructions  t" 

The  Defendant  having  refused  to  complete  his  purchase,  this  suit  was  instituted 
for  the  specific  performance  of  the  contract. 

[406]  The  Defendant  insisted  that  the  Plaintiffs  had  not  made  out  a  good  and 
BufiScient  title.  By  his  answer  he  said  as  follows : — "  I  am  advised  and  submit  that 
the  said  lease  under  which  the  Plaintiffs  hold  the  premises  is  voidable  by  the  rever- 
sioner, under  the  proviso  for  re-entry  in  the  indenture  of  lease  contained,  for  non- 
payment of  the  rent  thereby  reserved,  and  for  breach  of  the  covenants  therein 
contained.  I  am  farther  advised  and  submit  that  the  person  or  persons  lawfully 
entitled  to  the  reversion  may  distrain  upon  the  premises  in  the  hands  of  a  purchaser 
for  arrears  of  rent  due  for  the  premises,  and  that  the  Plaintiffs,  as  vendors  of  a  lease- 
hold interest,  are  bound  to  produce  reasonable  evidence  that  the  lease  is  a  valid  and 
subsisting  lease,  and  not  void  or  voidable,  and  that  the  rent  thereby  reserved  has  been 
duly  paid,  and  the  covenants  and  conditions  therein  contained  have  been  duly  obeerred 
up  to  the  time  of  the  sale ;  and  I  say  that  the  Plaintiffs  have  not  produced  or  offered 
to  produce  such  evidence." 

Mr.  Baggallay  and  Mr.  Waller,  for  the  Plaintiffs.  The  objection  of  the  Defendant, 
if  it  were  to  prevail,  would  involve  the  necessity  of  proving  the  devolution  of  the 
lessor's  title  subsequent  to  the  lease,  in  addition  to  shewing  that  of  the  lesseea  The 
Plaintiffs,  according  to  the  conditions  of  sale,  have  produced  the  receipts  for  the  rent 
for  five  and  a  half  years.  These  are  from  the  mortgagees  in  possession,  whose  posses- 
sion has  never  been  interfered  with.  The  vendor  of  an  undisputed  lease  is  not  bound 
to  prove  the  title  of  the  person  to  whom  he  has  been  paying  his  ground-rent;  and 
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the  retention  of  six  years' ground  rent  in  Court  will  be  a  sufficient  indemnity  against 
all  claims  which  may  be  nude  by  the  heir  at  law  of  Biohard  Palmer  Boupell. 

Secondly.  The  Defendant  cannot  raise  this  objection ;  [406]  he  resides  in  the  neigfa- 
i  boarhood,  and  had  full  notice  of  the  state  of  the  title  when  he  bought  the  property. 
Mr.  Hobhouse  and  Mr.  Francis  Nichols,  for  the  Defendant  The  Plaintiffs  were 
bound  not  only  to  produce  the  receipts  for  the  ground  rent,  but  to  shew  that  they 
were  given  by  persons  rightfully  entitled  to  receive  it.  But  it  appears  that  even  the 
Flaintifis  did  not  themselves  know  to  whom  they  were  paying  the  rent.  It  is  also 
essential  that  the  Defendant  should  know  to  whom  he  is  to  pay  his  rent  for  the  future, 
otherwise  he  may  be  involved  in  constant  litigation,  and  be  obliged  to  file  interpleader 
bills  annually.  This  objection  is  one  of  title,  and  not  of  conveyance,  for  the  persons 
who  by  joining  in  the  conveyance  would  make  a  valid  title  are  not  under  the  control 
of  the  Plaintiffs ;  EsdaiU  v.  Stephmxm  (6  Madd.  366) ;  Craddoek  v.  Piper  (U  Sim.  312). 
On  the  whole,  this  is  not  such  a  title  as  the  Court  will  compel  the  Defendant  to  take. 
Mr.  Baggallay,  in  reply. 

Feb.  16.  Thk  Masteb  of  thk  Bolu  [Sir  John  Bomillyl.  Upon  examining  the 
evidence  and  considering  the  transaction,  I  am  of  opinion  tnat  the  objection  cannot 
be  got  over,  unless  the  Plaintiffs  can,  by  some  arrangement  with  the  persons  entitled 
to  tne  reversion,  put  the  Defendant  in  a  state  of  security.  It  must  not,  however, 
be  understood  that  where  a  purchaser  buys  a  lease  the  vendor  is  bound  to  shew 
and  to  deduce  the  title  of  the  reversioner,  for  the  purpose  of  shewing  exactly  who  is 
the  person  entitled  to  receive  the  ground-rent 

But  the  cironmstances  here  are  very  peculiar.     In  this  case  a  lease  was  granted  in 

the  year  1843  for  seventy-[4073-two  years  by  Richard  Palmer  Boupell,  who  died 

in  September  1856.     Under  his  will,  which  was  duly  proved,  Mr.  William  Roupell 

entered  into  possession  of  all  his  property  and  received  the  rents,  and  among  them 

the  £10  a  year  ground  rent  for  this  property.     Questions  then  arose  as  to  whether 

this  will  was  not  a  forgery,  and  on  the  22d  of  September  1862  William  Boupell 

was  convicted  of  having  forged  it,  and  that  upon  his  own  confession.     If  the  matter 

rested  there,  it  would  follow,  as  a  matter  of  course,  that  the  heir  at  law,  or  the 

devisees  under  any  real  will  of  the  testator,  would  be  entitled  to  the  reversion, 

I     and  there  would  be  no  question  as  to  who  was  the  person  entitled  to  receive  the 

i     rant)  and  therefore  no  objection  could  be  taken  by  the  purchaser,  that  he,  having 

[     supposed  that  one  set  of  persons  were  entitled  to  the  reversion  when  he  bought  the 

j     property,  now  finds,  when  the  conveyance  is  to  be  made  to  him,  that  another  set 

I     of  persons  are  entitled  to  it.    But  the  matter  does  not  rest  here,  it  is  shewn  that 

there  has  been  a  vast  amount  of  complicated  liti^tion  between  the  mortgagees 

under  William  Roupell  on  the  one  side,  and  the  heir  at  law  or  devisees  of  Richard 

Palmer  Roupell  on  the  other.    (See  Elliee  v.  Roitpdl,  32  Beav.  299,  308  and  318.) 

With  respect  to  one  part  of  the  property  there  was  a  compromise,  and  with  respect 

to  another  portion  of  the  property  there  has  been  a  trial  of  great  length,  and  with 

a  great  amount  of  evidence,  in  wnich  the  jury  could  not  come  to  a  conclusion,  and 

were  dismissed  without  giving  any  verdict.     In  point  of  fact  the  matter  still  remains 

in  abeyance,  and  it  is  still  a  matter  of  doubt  whether  the  mortgagees  under  William 

Soapell,  or  the  heir  at  law  of  Richard  Palmer  Roupell,  are  the  persons  entitled  to  this 

reversion. 

If  I  compel  the  Defendant  to  take  this  property,  the  result  may  be  this : — ^There 
may  be  a  claim  against  him   [408]  for  six  years    arrears  of  ground  rent,  on  the 

rund  of  its  having  been  paid  to  the  wrong  person.  That  might  easily  be  got  over 
.  a  sufBcient  indemnity  given  by  the  vendor.  But  this  difficulty  strikes  me  very 
forcibly :  when  the  Defendant  has  to  pay  the  next  ground  rent  which  becomes  due, 
to  whom  is  he  to  pay  if!  Is  he  to  pay  it  to  the  mortgagees  or  to  the|  heir-at-law  ? 
This  Court  will  not  compel  a  person  to  take  a  title  where  it  has  distinct  evidence 
before  it,  not  only  that  there  are  two  claimants  to  the  reversion,  but  that  it  is 
impossible  for  this  Court  to  say  which  of  the  two  may  be  in  the  right,  and  that  it 
would  involve  the  necessity  of  the  purchaser  of  the  property  filing  a  bill  of  inter- 
pleader for  the  purpose  of  being  secured  in  the  enjoyment  of  it  I  am  of  opinion 
that  this  Court  cannot  force  on  anybody  a  title  which  it  is  evident  will  involve  the 
taker  in  immediate  litigation. 

R.  vm.— 14* 
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The  result  is  that,  unless  some  arrangement  can  be  made,  I  cannot  compel  the 
Defendant  to  take  this  title ;  but  I  do  not  mean  thereby  to  say  that  if  the  ground-  f 
rent  had  been  paid  regularly  to  one  set  of  persons  and  there  has  been  no  contest 
about  it,  I  should  call  on  the  vendor  to  establish  the  title  to  the  reversion,  and  shew 
who  was  the  person  entitled  to  receive  it  There  must  be  some  reasonable  doubt 
upon  the  subject ;  but,  upon  this  part  of  the  ease,  it  appears  not  only  that  there  ii 
reasonable  doubt,  but  that  there  is  a  certainty  of  litigation  if  I  were  to  compel  the 
Defendant  to  take  the  title.  If  he  knew  this  when  he  bought  the  property,  I  should 
say  that  he  had  determined  to  run  the  risk  and  must  take  the  consequences,  and  it 
was  for  this  purpose  that  I  examined  the  evidence ;  but  I  do  not  think  the  evidoioe 
establishes  that  he  had  notice ;  it  shews  a  good  deal  that  ought  to  have  set  him  on 
inquiry,  but  he  certainly  had  not  distinct  notice  of  it. 

[4091  I  will  allow  this  case  to  stand  over,  in  the  same  manner  as  if  the  matter 
were  in  Uhambers  upon  a  reference  as  to  title,  and  see  whether  the  vendors  can  can 
the  defect  by  getting  both  the  claimants  to  assent  to  the  sale,  so  that  this  Defendant 
may  not  be  vexed  in  regard  to  the  rent ;  by  aereement  it  might  be  paid  into  Court, 
or  to  some  third  person,  to  abide  the  event  of  the  litigation.  Unless  the  defect  be  >' 
eured  before  Easter  term,  the  bill  will  stand  dismissed  without  costs. 

[409]    BiBKS  V.  MiCKLBTHWAlT.    Feb.  18,  1864. 

[S.  C.  33  L  J.  Ch.  510 ;  10  L.  T.  85  ;  10  Jur.  (N.  S.)  302 ;  12  W.  E.  506 ;  ■ 

reversed  on  appeal,  34  L.  J.  Ch.  362 ;  13  L.  T.  31.]  t 

A  lairge  balance  was  found  due  jointly  from  a  trustee  and  the  representatives  of  a  i. 
deceased  trustee,  but  costs  were  given  to  both  when  such  balance  had  been  paid. 

It  being  admitted  that  no  part  of  it  could  be  recovered  from  the  estate  of  the  • 

deceased  trustee:  Held,  that  the  surviving  trustee,  on  payment  by  him  of  the  j: 

share  of  the  deceased  trustee,  was  entitled  to  a  lien  for  it  on  the  costs  awarded  to  j 

the  representatives.     The  Court  ordered  such  costs  to  be  carried  over  to  a  separate  > 
account,  with  liberty  to  apply. 

.Thomas  Micklethwait  and  William  Micklethwait  (deceased)  were  tiie  executors  of    <■, 
the  testator,  whose  estate  was  being  administered  in  this  suit     By  the  certificate,  it 
was  found  that  £2042  was  due  from  Thomajs  Micklethwait  and  William  Micklethwait 
(deceased).    The  Defendants,  Mr.  and  Mrs.  Winstanley,  were  the  executor  and  exeea- 
trix  of  William  Micklethwait 

When  the  cause  came  on  for  further  consideration,  Thomas  Micklethwait  wu 
ordered  to  pay  the  balance  into  Court,  and  he  was  to  be  at  liberty  to  prove  againtt 
the  estate  of  William  Micklethwait.  The  Court  also  determined,  that  upon  payment 
of  the  balance  both  Thomas  Micklethwait  and  the  representatives  of  William 
Micklethwait  should  have  their  costs  as  between  solicitor  and  client. 

The  minutes  as  drawn  by  the  registrar  directed  that  [410]  upon  Tbomu 
Micklethwait  pacing  the  balance  his  costs  were  to  be  taxed  and  paid  him.  Coata 
were  given  in  a  similar  way  to  Mr.  and  Mrs.  Winstanley,  in  the  event  of  the  estate 
of  William  Micklethwait  paying  his  share  of  the  balance  found  due  to  the  testator's 
«8tate. 

Mr.  Jessel,  for  Mr.  and  Mrs.  Winstanley,  moved  to  vary  the  minutes  as  dravn 
by  the  registrar,  by  making  their  costs  payable  to  them,  at  all  events  upon  Thomtt 
Micklethwait  paying  the  whole  balance  found  due.  He  admitted  that,  from  the  state 
of  the  assets  of  William  and  the  amount  of  specialty  creditors,  nothing  could  be 
recovered  in  respect  of  the  balance  found  due  in  this  suit  He  argued  that  the 
Plaintifif  had  nothing  to  do  with  the  matter,  and  that  when  his  claim  had  once  been 
satisfied  the  costs  of  ooth  trustees  ought  to  be  paid. 

Mr.  Hobhouse  and  Mr.  Freeling,  for  the  Plaintiff.  No  defaulting  trustee  is  era 
allowed  his  costs  of  suit  until  he  has  paid  the  balance  found  due  from  him  ;  unless, 
therefore,  the  representatives  of  William  pay  what  is  due  from  their  testator's  estate^ 
they  have  no  claim  for  costs. 
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Mr.  Faber,  for  Thomas  Micklethwait,  asked  that  the  costs  of  Mr.  and  Mrs. 
Winstanlej  might  be  carried  over  to  a  separate  account. 

The  Mastkb  of  the  Bolls.  I  cannot  think  that  the  representative  of  a 
defaulting  trustee  can  be  allowed  to  put  the  costs  of  suit  into  bis  pocket  until  he 
has  paid  what  is  due  from  him.  If  another  person  pays  his  share  of  the  balance, 
why  is  he  not  to  stand  in  his  shoes,  in  regard  to  anything  coming  to  him  in 
die  suit  1 


[4111  Mr.  Jessel,  in  reply. 
The  J" 


Master  of  the  Boli^s  [Sir  John  BAmilly].  The  principle  on  which  this 
Court  proceeds  is  very  clear,  though  sometimes  in  working  it  out  it  becomes  very 
«omplicated.  It  is  not  now  necessary  to  consider  whether  two  sets  of  costs  ought  to 
have  been  allowed  to  the  trustees,  no  complaint  being  made  in  respect  to  that  matter, 
and  I  therefore  assume  that  it  was  proper. 

The  Court  never  gives  costs  to  a  defaulting  trustee ;  it  usuallv  says,  "  When  you 
have  paid  in  the  baumce  found  due  from  vou,  then  you  shall  have  your  costs." 
When  two  trustees  are  jointly  and  severally  liable  to  make  good  a  trust  fund,  the 
Plaintiff  may  recover  the  whole  from  either  of  them,  and  the  one  who  pays  the  whole 
is  entitled  to  contribution  as  against  the  other ;  and  if  there  is  any  fund  in  Court  in 
the  suit  which  is  payable  to  uie  latter,  it  is  the  daily  practice  to  apply  to  the  Court 
to  impound  the  fund,  in  order  to  make  good  what  is  due  from  him.  Thus  it 
frequently  happens  that  a  fund  in  Court  is  set  apart  to  pay  a  legacy  bequeathed  to 
one  of  two  defaulting  trustees,  and  who  has  paid  no  part  of  the  buance  found  due 
from  him.  In  such  a  case,  the  other  trustee  who  has  paid  the  whole  balance  is 
entitled  to  ask  the  Court  to  impound  the  fund,  in  order  to  make  good  the  share  of 
the  debt  which  the  person  who  was  both  trustee  and  legatee  ought  to  have  paid. 
The  same  principle  is  applicable  whether  tiie  fund  payable  to  such  person  consists  of 
psTt  of  a  residue,  or  of  a  legacy  or  of  costs.  It  is  said  that  the  costs  ought  to  be 
pud  to  the  representatives  of  William  whenever  the  Plaintiff  has  got  all  that  is  due 
to  him.  But  this  is  a  fallacy ;  the  trustee  who  pavs  the  whole  of  a  balance  which  is 
due  from  both  is  [412]  entitled  to  the  benefit  of  all  the  Plaintiff's  rights  as  against 
the  other  trustee.  The  Plaintiff,  when  the  balance  has  been  fully  paid,  can  set  no 
hmefit  from  the  costs  of  the  representatives  of  William,  but  his  right  against  tnem  is 
transferred  to  the  person  who  has  paid  for  both,  and  who,  upon  pajnnent,  is  entitled 
to  stand  in  the  place  of  the  Plaintiff. 

I  am  of  opinion  that  the  minutes  ought  to  be  varied,  and  stand  to  this  effect : — 
In  case  Thomas  shall  pay  the  balance  found  due  from  him  and  the  estate  of  William 
jdntly,  and  if  Winstanley  and  wife  shall  not  pay  to  Thomas  their  share  of  such 
ndance,  then  let  the  costs  of  Mr.  and  Mrs.  Winstanley,  when  taxed,  be  carried  to  a 
leparate  account,  intituled  "  The  Costs  of  Mr.  and  Mrs.  Winstanley,"  with  liberty  to 
apply. 

[412]    He  Yetts.    Feb.  18,  1864. 

[S.  C.  3  N.  B.  598.    Distinguished,  In  re  Ward  [1896],  2  Ch.  31.] 

A  solicitor  delivered  four  bills,  the  last  of  which  and  the  cash  account  shewed,  upon 
the  whole,  a  large  balance  due  to  the  solicitor.  The  solicitor  brought  an  action  to 
recover  the  balance,  whereupon  the  client  obtained  an  order  of  course  to  tax  the 
last  bill  and  to  stay  the  action  in  the  meantime.  The  order  was  held  irregular, 
and  was  discharged  with  costs. 

Mr.  Woodgate  had  employed  Mr.  Yetts  as  his  solicitor,  who  had,  prior  to  the 
^  of  January  1863,  delivered  to  him  three  bills  of  costs,  and  be  delivered  a  fourth, 
amounting  to  ;&304,  on  the  24th  of  July  1863.  The  fourth  bill  contained  a  cash 
sccoont,  which  debited  Mr.  Woodgate  with  the  unpaid  balance  of  the  former  bills, 
and  credited  him  with  cash  payments,  and  shewed  a  balance  of  jC623  due  to  Mr. 
Yetts.  Mr.  Yetts  brought  an  action  at  law  to  recover  the  £623,  and  on  the  10th  of 
February  1864  Mr.  Woodgate  obtained  an  order  of  course  in  the  usual  form  (Seton 
on  Decrees,  425  (2d  edit.))  for  taxing  the  fourth  bill  alone,  which  directed,  "that 
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all  farther  pn>{413}<ieedinga  at  law  against  Mr.  Woodgate  m  resped  of  the  said  biB  be 
stated  pending  such  reference." 

Mr.  Batten,  on  behalf  of  Mr.  Yett^  nov  applied  to  discharge  the  order.  He 
argued  that  an  order  to  tax  one  of  several  bilk  was  irregular. 

Mr.  Wickens,  eontrii.  The  client  complains  only  of  the  last  bill,  and  it  is  only 
necessary  to  tax  that  bill,  in  order  to  ascertain  the  balance  really  due  and  for  whidi 
the  action  has  been  brought. 

Thx  Master  of  thx  Bolls  ^ir  John  Bomilly].  The  effect  of  this  order  ss  it 
stands  is  this : — The  Master  may  find  the  total  amount  of  JC302  due  on  the  last  bill, 
and  the  action  for  the  £623  will  be  stayed,  though  the  whole  may  be  due  to  die 
solicitor.     The  injunction  contained  in  the  order  stays  the  whole  action. 

This  is  one  of  those  cases  in  which  the  client  ought  to  hare  come  for  a  spedil 
order,  and  if  the  difficulty  had  been  explained  to  the  secretary  he  would  not  hsTe 
grantisd  the  order. 

It  must  be  discharged  with  costs. 


[414]    Chapun  t.  Young  (No.  2).     Feb.  19,  1864. 

One  of  the  inspectors,  under  a  creditors'  deed,  of  a  newspaper  to  be  carried  on  undff 
it  by  the  debtor  himself,  furnished  the  paper.  Held,  that  being  in  the  position  of  s 
trustee,  he  could  only  charge  the  cost  price. 

Mr.  Young,  the  proprietor  of  the  Sun  newspaper,  being  in  difficulties,  excuted  sn 
inspectorship  deed  dated  the  3lBt  day  of  July  1848,  under  which  he  was  to  carty  on 
the  paper  under  the  inspectorship  of  James  Low  and  Joseph  Clayton.  He  was  to  psj 
the  produce  into  a  bank  to  the  account  of  the  inspectors.  (See  ante,  p.  334.) 

The  decree  directed  an  account  to  be  taken  of  the  receipts  of  Low  and  Clayton. 

In  taking  the  accounts  in  Chambers  a  question  arose,  which  the  parties  agreed  in 
stating  in  the  following  terms : — "  The  discharge  in  this  suit  of  Low  deceased  and 
Clayton  contains  an  item,  No.  4,  therein  of  £48,  5s.,  and  other  items  of  various 
amounts,  for  paper  supplied  for  the  printing  of  the  Sun  newspaper  by  the  firm  of 
Pewtress,  Low  &  Pewtress,  paper  manufacturers,  in  which  Low  was  a  partner  at  the 
times  the  said  paper  was  sullied ;  the  amount  of  each  of  the  said  items  includes  a 
profit  on  the  said  paper.  The  Plaintiff  and  creditors  of  Young,  parties  to  the 
indenture  of  the  31st  of  July  1848,  contend  that  only  so  much  of  the  several  item» 
can  be  allowed  in  the  said  discharge  as  was  the  cost  of  the  said  paper  to  the  Defendant 
Low  and  his  partners.  The  Defendant  Clayton  and  the  executors  of  Low  contend 
that  the  firm  of  Pewtress,  L07  &  Pewtress  were  entitled  to  charge  for  the  paper  at 
their  ordinary  selling  price,  notwithstanding  that  the  Defendant  Low  was  a  partner 
in  such  firm. ' 

[416]  In  December  1861  Low  had  ceased  to  be  a  partner  in  the  firm,  and  he  had 
since  died. 

Mr.  Baggallay  and  Mr.  W.  Morris,  for  Clayton  and  the  executors  of  Low.  We 
admit  the  general  rule  that  a  trustee  cannot  derive  any  profit  for  his  personal  service 
in  the  execution  of  his  trust ;  but  inspectors  stand  in  a  very  different  situation  fnnn 
that  of  trustees,  and  the  distinction  is  pointed  out  in  the  former  judgment  of  the 
Court  {anie,  p.  337).  Their  duty  was  to  overlook,  but  not  to  regulate,  the  manage- 
ment of  the  business  in  the  character  of  trustees.  It  would  be  extending  the  doctrine, 
to  hold  that  it  applied  to  inspectors,  and  it  would  be  most  impolitic  in  a  commercial 
point  of  view ;  for,  in  ordinary  cases,  the  largest  creditors  are  usually  appointed 
inspectors,  and  it  would  tend  to  exclude  the  most  desirable  persons  from  that  office, 
if  they  were  under  an  obligation  either  to  furnish  goods  at  cost  price,  or  to  discontinue 
supplying  the  necessary  articles  for  continuing  the  business,  which  is  idways  the 
principal  object  of  such  arrangements. 

But  this  rule  applies  only  to  the  personal  services  of  a  trustee,  as  in  the  case  of 
an  auctioneer  or  solicitor;  MaUhison  v.  Clarice  (3  Drew.  4),  where  Vice-Chancellor 
Kindersley  says,  "  It  is  a  well-established  rule  in  equity  that  a  trustee  cannot,  as 
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against  his  cedtU  me  tntat,  make  any  profit  out  of  the  execation  of  the  trusts  in 
respect  of  the  applioation  of  his  personal  trouMe," 

Here  the  profit  on  the  paper  was  not  derived  from  any  personal  services  of  Mr. 
Low,  but  from  the  capital  embarked  in  the  business  and  the  labour  of  servants  and 
agents,  and  the  ordinary  risks  of  trade.  In  one  year  there  might  be  a  profit  and  in 
another  a  loss ;  and  it  would  not  be  equitable  that  the  creditors  should  have  [416] 
the  benefit  of  the  one  without  participating  in  the  other. 

This  was  the  mere  continuance  of  the  ordinary  course  of  the  business  prior  to  the 
deed,  and  was  contemplated  by  the  arrangement ;  and  if  the  charges  are  fair  and 
reasonable  they  ought  to  be  allowed. 

Mr.  Selwyn,  'i/h.  G.  L.  Eussell  and  Mr.  Cecil  Bussell  were  stopped  bv  the  Court. 

Thb  Master  of  ths  Rolls  [Sir  John  Romillyl.  I  am  of  opinion  that  I  cannot 
allow  the  profit  upon  the  paper ;  and  all  that  can  be  allowed  to  Mr.  Low  or  his  firm 
is  the  actual  cost  of  making  the  paper.  The  arguments  used  before  me  would  equally 
apply  to  a  solicitor  who  was  one  of  a  firm  of  solicitors,  and  to  an  auctioneer  who  was 
one  of  a  firm  of  auctioneers.  In  both  those  cases  the  trustee  might,  in  the 
performance  of  his  trust,  derive  a  profit  from  his  business ;  but  if  they  employed  any 
other  person,  then  it  would  be  different  The  Court  is  very  strict  in  all  cases  of 
trustees.  I  remember  in  a  case  I  had  before  me  of  Mr.  Hudson  and  the  York  and 
Midland  Railway  Company,  in  which  Mr.  Hudson,  while  he  was  chairman  of  the 
company,  bought  a  large  quantity  of  iron,  and  then  afterwards  he  proposed  to  sell 
that  iron  at  a  profit  to  the  company,  the  price!  having  risen ;  but  I  held  that,  as  he 
was  the  agent  for  the  company,  he  could  not  make  a  profit  by  his  purchase.  I  refer  to 
this  case  merely  for  the  purpose  of  shewing  that  a  trustee  cannot  make  any  profit 
whatever  in  the  performance  of  his  trust.  If  there  had  been  a  special  contract 
contained  in  the  trust  deed,  or  made  subsequently  to  it,  that  would  have  altered  the 
case. 

[417]  I  listened  attentively  to  the  argument  that  Mr.  Harmer  had  assented  to  it ; 
bat  that  does  not  bind  the  other  creditors.  As  the  matter  stands,  I  am  of  opinion 
that  Mr.  Low  and  his  executors  cannot  be  allowed  anything  but  the  actual  cost  of 
the  paper. 

NOTK.— See  Colliru  v.  Carey,  2  Beav.  128 ;  Christophers  v.  fFhiie,  10  Beav.  523,  and 
Stanet  v.  Parker,  9  Beav.  388,  note  (a). 

[417]    Ltsaoht  v.  Westmaoott.    Feb.  19,  1864. 

lo  a  suit  against  A.,  an  incumbrancer,  and  B.,  a  sub-incumbranoer,  to  redeem  the 
securities :  Held,  that  the  proper  form  of  decree  was,  that  upon  the  amount  due 
from  the  Plaintiff  to  A.  being  paid  into  Courts  both  A.  and  B.  should  reconvey 
the  estate  and  deliver  the  deeas  to  the  Plaintiff,  and  that  the  Plaintiff  was  not 
bound  to  wait  until  the  accounts  bad  been  taken  and  the  equities  settled  as  between 
A  and  R 

The  Plaintiff  had  granted  a  number  of  annuities  to  Mr.  Westmaoott,  who,  in 
1847,  had  deposited  the  deeds  with  the  late  Lord  Lisle  as  a  security  for  the  repay- 
ment of  a  sum  of  £7000. 

This  suit  was  instituted  by  Mr  Lysaght  against  the  executors  of  Mr.  Westmacott 
and  the  executors  of  Lord  Lisle,  for  setting  aside  the  securities,  on  payment  of  the 
money  actually  advanced  with  interest. 

The  Plaintiff  had  succeeded  in  the  suit,  and  the  securities  had  been  ordered  to  b« 
wt  aside  on  payment  by  the  Plaintiff  of  the  principal,  interest  and  costs. 

In  drawing  up  the  decree,  it  was  proposed  that,  upon  payment  into  Court  of  what 
might  be  found  due  from  the  Plaintiff  to  Westmaoott  on  taking  the  account,  the 
representatives,  both  of  Westmacott  and  of  Lord  Lisle,  should  reconvey*  the  estate 
and  deliver  up  the  title-deeds  and  securities  to  the  Plaintiff. 

The  representatives  of  Lord  Lisle,  however,  objected  [418]  to  convey  the  estate 
and  deliver  up  the  titl&deeds  untU  actual  payment  had  been  made  to  them  of  the 
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amoant  found  due  to  them  from  Westmaoott.  The  question  aa  to  the  proper  form  of 
the  decree  was  now  brought  before  the  Court. 

Mr.  Selwyn  and  Mr.  Lea,  for  the  executors  of  Lord  Lisle,  referred  to  the  form  in 
Seton  on  Decrees  (p.  475  (3d  edit.) ),  and  insisted  that  the  accounts  ought  to  be  taken, 
not  only  as  between  the  Plaintiff  and  the  representatives  of  Westmaoott,  but  as 
between  Westmaoott  and  Lord  Lisle,  and  that  on  payment,  according  to  the  result 
and  not  until  then,  a  reconveyance  and  delivery  of  the  deeds  ought  to  be  directed. 

Mr.  Bajggallay  and  Mr.  G.  G.  Barber,  for  the  Plaintiff. 

Mr.  Cole  and  Mr.  E.  Macnaghten,  for  the  executors  of  Westmaoott. 

The  Master  of  the  Bolls  [Sir  John  RomiUy].  There  may  be  a  nnmber  of 
questions  in  contest  between  the  mortgagee  and  submortgagee,  but  the  mortgagor 
cannot  be  kept  out  of  his  estate  until  they  have  been  setued.  In  cases  like  the 
present,  the  Court  orders  the  money  into  Court,  and  then  sJlows  the  mortgagee  and 
sub-mortgagee  to  contest  their  right  to  it ;  but  the  mortgagor  is  allowed  to  go  free. 

As  soon  as  the  amount  due  to  the  representatives  of  Westmaoott  nas  been 
ascertained  and  paid  into  Court,  the  Plaintiff  is  entitled  to  have  a  reconveyance  and 
the  title<leeds  delivered  up.  If  the  sub-mortgagee  has  [4191  advanced  more  than  is 
coming  to  Westmaoott,  then  all  that  can  be  said  is,  that  he  nas  advanced  his  money 
upon  an  insufScient  security. 

[419]    Bakkr  v.  Mone.    Feb.  10,  22,  1864. 

[S.  C.  10  L.  T.  86 ;  affirmed  on  appeal,  4  De  O.  J.  &  S.  388 ;  46  E.  B.  968  ;  10  L.  T. 
630 ;  12  W.  B.  779.    Followed  Fry  v.  Lane,  1888,  40  Ch.  D.  322.] 

Held,  that  a  purchaser  from  an  old,  infirm  and  ignorant  woman,  having  no  professional 
advice,  was  bound  to  prove  that  he  gave  the  Full  value  for  the  property,  and  failing 
in  such  proof,  the  transaction  was  set  aside,  with  costs. 

This  was  a  suit  instituted  by  an  old  unmarried  woman,  Frances  Baker,  to  set 
aside  a  conveyance  of  the  14th  of  December  1861,  on  the  ground  that  "the  Defendant 
took  advantage  of  the  Plaintiff's  unprotected  position,  age  and  weakness  of  mind  to 
induce  her  to  execute  the  deed,  and  that,  at  the  time  of  the  execution  thereof,  by  the 
Plaintiff,  she  had  no  professional  advice  or  assistance  or  indeed  any  independent 
advice  or  assistance  whatever,  and  that,  before  the  Plaintiff  executed  the  <ued,  no 
agreement,  either  verbal  or  in  writing,  was  ever  made  or  entered  into  by  her  to  sell 
the  messuage  and  premises  to  the  Defendant,  and  no  draft  of  the  said  deed  was  ever 
sent  to  the  Plaintiff  for  her  perusal  pi-ior  to  her  execution  thereof,  and  that  the 
Plaintiff  was  ignorant  of  the  value  of  the  said  property,  and  that  the  Defendant 
never  told  her  of  the  value  thereof." 

Mr.  Jessel  and  Mr.  Herbert  Smith,  for  the  Plaintiff  cited  Glark  v.  McUpas  (31 
Beav.  80);  Harrison  v.  Guest  (6  De  G.  M.  &  G.  424 ;  8  H.  of  L.  Gas.  481) ;  Clarhm 
V.  Hanway  (2  Peere  Wms.  203) ;  Wood  v.  Abtey  (3  Mad.  417). 

Mr.  Selwyn  and  Mr.  Hardy,  for  the  Defendant. 

[420]  Feb.  22.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit  to 
set  aside  the  conveyance  from  the  Plaintiff  to  the  Defendant  of  two  small  messuages,  on 
the  ground  that  advantage  was  taken  of  the  situation  of  the  Plaintiff,  which  rendered 
her  incapable  of  estimating  the  value  of  her  property,  and  that,  being  without  advice  or 
due  information  on  the  subject,  she  was  induced  by  the  Defendant  to  sell  the  property 
to  him  for  an  inadequate  value. 

The  Plaintiff  attended  a  Dissenting  chapel  at  Faversham.  She  consulted  Mr. 
Book  the  minister  as  to  her  position  and  expressed  a  desire  to  sell  her  two  cottages 
which  occasioned  her  trouble  ;  he  advised  her  not  to  accept  an  offer  made  to  her  to 
sell  it  for  an  annuity  of  5s.  per  week,  to  be  paid  to  her  weekly. 

He  mentioned  the  subject  to  the  Defendant,  with  a  view,  apparently,  of  obtaining 
a  good  price  for  the  Plaintiff.  The  Defendant  thereupon  called  upon  the  Plaintiff 
and  proposed  to  buy  the  two  cottages  from  her  for  8s.  6d.  a  week.  She  stipulated 
for  a  larger  sum  and  agreed  to  take  9s.  a  week.  The  date  is  not  accurately  fixed, 
but  it  was  at  the  end  of  November  or  the  beginning  of  December  1861.    The 
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Defendant  then  wrote  to  his  solicitor  Mr.  Jphnaon,  who  saw  the  Plaintiff  and  after- 
wards prepared  the  deed,  explained  it  fully  to  her,  and  she  executed  it  on  the  14th 
December  1861. 

The  deed  was  to  this  effect : — 

By  an  indenture  dated  the  14th  of  December  1861,  and  made  between  the  Plaintiff 
of  the  one  part  and  the  Defendant  Frederick  William  Monk  of  the  other  part,  after 
reciting  the  devise  of  the  property  to  the  Plaintiff  in  fee,  and  reciting  that  the 
Defendant  had  contracted  ||421]  with  the  Plaintiff  for]  the  abeolnte  purchase  of  the 
hereditaments,  in  consideration  of  the  Defendant  securing  to  her  the  Plaintiff  a  clear 
annuity  of  £23,  Ss.,  payable  by  weekly  instalments  of  9s.,  during  her  life,  in  the 
manner  thereinafter  mentioned,  and  of  the  covenant  of  the  Defendant  thereinafter 
contained  to  permit  the  Plaintiff  to  occupy  rent  free  the  cottage  secondly  thereinafter 
described  during  the  natural  life  of  Edward  Hammond,  the  Plaintiff's  father-in-law, 
the  Plaintiff  thereby  conveyed  unto  the  Defendant  and  his  heirs  the  two  cottages 
with  their  appurtenances,  to  the  use  and  intent  that  the  Plaintiff  should  receive  and 
take  yearly,  during  the  term  of  her  natural  life,  the  clear  annuity  of  £23,  Ss.,  to  be 
issuing  and  payable  out  of  the  hereditaments  thereinbefore  described,  by  fifty-two 
equal  payments  of  9s.  each  on  the  Monday  in  every  week,  the  first  payment  thereof 
to  be  made  on  the  16th  day  of  December  then  next,  with  power  of  entry  and  distress, 
and  subject  thereto,  to  the  use  of  the  Defendant,  his  heirs  and  assigns  for  ever.  And 
the  Defendant  covenanted  with  the  Plaintiff  to  pay  the  annuity,  and  that  he  would 
permit  and  suffer  the  Plaintiff,  for  and  during  the  natural  life  of  Edward  Hammond, 
to  use  and  occupy,  rent  free,  one  of  the  said  cottages  therein  described. 

Edward  Hammond  was  at  that  time  ninety-three  years  of  age,  and  he  died  within 
a  month  after  the  execution  of  the  deed. 

No  solicitor  was  consulted  or  employed  on  the  part  of  the  Plaintiff;  she  was  sixty- 
seven  years  of  age,  infirm  and  illiterate ;  but  she  was  able  to  write,  for  her  signature 
to  the  deed  is  written  very  plainly  in  her  own  handwriting. 

The  Defendant  gave  notice  to  the  Plaintiff  to  appear  [422]  to  be  cross-examined 
in  Court,  and  she  attended  accordingly;  but  his  counsel^  in  the  exercise  of  their 
discretion,  abstained  from  patting  her  into  the  witness-box.  I  have  no  doubt  they 
acted  prudently,  for  from  her  appearance  in  Couil)  it  did  not  seem  likely  that  her 
production  would  have  assisted  the  case  of  the  Defendant. 

In  this  state  of  circumstances,  this  being  an  old  and  infirm  woman,  with  no  other 
sssistance  or  advice,  except  such  as  she  might  derive  from  the  bedridden  old  man, 
her  father-in-law,  who  was  of  the  age  of  ninety-three,  who  was  living  in  the  same 
cottage,  I  am  of  opinion  that,  upon  the  principle  on  which  this  C!ourt  acts,  and 
considering  the  protection  it  throws  round  persons  who  are  so  situated,  as  to  be  more 
or  less  helpless  without  proper  advice  and  information,  such  a  purchase  can  only  be 
sustained  on  proving  that  the  full  value  was  given  for  the  property  bought. 

Upon  the  evidence,  I  think  that  the  Plaintiff  had  no  accurate  knowledge,  if  indeed 
she  had  any  at  all,  of  the  value  of  the  property.  She  seems  to  have  consulted  Mr. 
Book  as  to  the  propriety  of  taking  6s.  per  week  for  it ;  and  though  she  bargained  for 
the  extra  sixpence,  as  she  probably  would  have  done  for  any  price  offered  to  be  paid 
for  it,  the  conclusion  I  have  arrived  at  from  the  evidence  of  Mr.  Book,  of  the 
Defendant  and  of  Mr.  Johnson  is,  that  she  mi^ht  have  easilv  been  induced  to  sell  it 
for  any  weekly  sum  exceeding  Ss.  per  week  which  they  should  put  upon  it. 

I  think,  therefore,  on  the  principle  of  the  cases  cited  to  me,  especially  Clark  v. 
MeUpas  (31  Beav.  80,  and  affirmed  by  the  Lords  Justices),  affirmed  by  the  Lord 
Justices,  and  not,  I  think,  impugned  or  affected  by  the  decision  of  the  House  of  Lords 
in  Sarritm  v.  [423]  Ovat  (6  De  G.  M.  &  G.  424 ;  8  H.  of  L.  Gas.  481),  which  rests 
on  a  different  foundation,  that  the  burthen  lies  on  the  Defendant  to  prove  that  he 

Sve  the  full  value  for  the  property  bought.  This  he  has  accordingly  undertaken  to 
,  and  the  evidence  he  bnngs  forward  is  the  following :  the  Defendant  says  it  is 
worth  £180,  Mr.  Dawson  from  £190  to  £200,  Mr.  Shrubsole  from  £190  to  £200, 
Mr.  Minter  £200,  and  Mr.  Naylor  £200. 

Mr.  Tucker  says  that  the  value  of  an  annuity  of  9s.  per  week  on  the  life  of  a 
woman  aged  sixty-seven  is  £225  or  thereabouts.  Mr.  Jones  states  that  the  value  of 
the  annuity  is  £245  or  thereabouts.     They  both  state  that  the  value  of  occupying 
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rent  free  a  cottage  worth  £4,  per  annom,  daring  the  joint  lives  of  a  woman  of  sixty- 
seven  and  a  man  of  ninety-three,  is  £9,  that  is,  two  and  a  qnarter  years  "or 
thereabouts." 

This  ib  the  evidence  of  the  Defendant;  it  is  very  vague,  by  reason  of  the 
introduction  of  the  word  "  thereabouts  "  throughout ;  and  though  I  have  referred  to 
both  the  (Government  tables  and  other  tables  of  annuities,  I  can  nowhere  find  that  the 
estimation  of  the  value  arrived  at  by  those  gentlemen  is  sustained.  In  all  cases  the 
value  of  such  an  annuity  on  such  a  life  is  placed  much  lower,  and  below  even  what 
the  Defendants  estimate  to  be  the  value  of  the  property.  Nor  do  these  gentlemen 
state  on  what  principle  or  at  what  rate  of  interest  they  calculate  the  annuity. 

On  the  other  hand,  the  Plaintiff  though  she  has  given  no  evidence  as  to  the  value 
of  the  annuity,  has  brought  forwiud  two  witnesses,  one  of  whom  says  it  is  worUi 
£200,  and  another  says  it  is  worth  £315,  and  states  his  readiness  to  give  that  price 
for  it  now. 

[424]  It  appears  that  it  is  situate  in  the  village  of  Faversham,  has  a  frontage  of 
33  leet  8  inches  and  a  depth  of  158  feet,  and  would,  if  these  witnesses  be  correct,  be 
valuable  for  building  purposes. 

On  this  evidence,  I  am  of  opinion  that  the  Defendant  has  failed  in  shewing  that 
he  gave  the  full  or  indeed  the  true  market  value  for  the  property.  I  think  that  the 
evidence  given  on  his  part  also,  if  it  stood  alone,  would  faiL  It  is  the  first  time  that 
I  remember  seeing,  in  evidence  in  the  estimate  of  an  annuity  by  actuaries,  the  word 
"  thereabouts  "  introduced,  and  indeed  very  rarely  in  the  case  of  a  surveyor's  estimate 
of  value.  This  is  the  more  striking  in  the  case  of  an  annuity,  because  this  is  a  mere 
eum  in  arithmetic,  deduced  from  the  data  on  which  the  actuary  proceeds,  depending 
on  the  number  of  years  a  life  of  sixty-seven  is  estimated  to  continue,  and  the  rate  m 
interest  on  which  the  calculation  is  based,  and  this  element  of  uncertainty  tells  most 
unfavorably  for  the  Defendant.  There  is  some  doubt,  unquestionably,  when  a 
surveyor  speaks  as  to  value  of  a  property  which  is  not  arrived  at  usually  by  a  mere 
arithmetictd  calculation ;  but  even  then,  the  word  "  thereabouts  "  has  a  very  unfavor- 
able efiect,  when  it  is  considered  that  witnesses  of  this  character  always  give  their 
testimony  as  strongly  in  favor  of  the  side  to  support  which  they  are  called  as  their 
conscience  will  allow  them  to  do. 

On  the  other  hand,  Mr.  Usher,  though  of  course  his  evidence  is  to  be  submitted 
to  a  like  ordeal,  gives  a  strong  test  of  the  value  of  his  estimate,  when  he  says  that  he 
is  now  ready  to  give  for  the  property  the  amount  at  which  he  values  it. 

A  man  who  comes  to  a  lone  aged  woman  in  the  lower  rank  of  life,  and  buys  from 
her  her  property  [426]  without  her  having  any  consultation  or  advice  on  the  subject 
with  anyone  else,  except  his  solicitor,  can  only  support  the  transaction,  if  questioned 
in  a  Court  of  Equity  within  a  reasonable  time,  by  proof  that  he  gave  the  full  value 
of  the  property  for  it.  The  Defendant,  in  my  opinion,  fails  in  doing  so,  and  the 
transaction  cannot  stand. 

It  is  an  additional  imperiection  in  the  case  of  the  Defendant,  but  one  on  which,  if 
it  stood  alone,  I  should  not  have  acted,  that  the  deed  of  conveyance  does  not  charge 
the  annuity  on  the  property  itself,  and  that  the  right  of  distress  on  the  cottages  is 
clearly  an  inadequate  security.  The  Defendant  is  said  to  be  rich  and  the  Mayor  of 
Faversham,  and  the  covenant  of  the  Defendant  would,  therefore,  I  have  no  doubt,  be 
a  sufficient  security ;  but  the  transaction  must  be  regarded  in  the  same  light  whether 
the  purchaser  be  a  rich  one  or  a  poor  one,  and  this  is  a  bargain  between  two  persons 
very  differently  situated,  where  all  the  knowledge,  wealth  and  influence  were  on  one 
side,  and  poverty,  age  and  ignorance  on  the  other. 

I  must,  therefore,  order  the  conveyance  to  stand  as  a  security  for  the  money 
advanced  on  the  annuity,  and  take  an  account  of  rente  on  one  side  and  of  the  annuity 
on  the  other  side,  and,  on  payment  of  the  amount  found  due,  order  the  conveyance  to 
be  delivered  up  to  be  cancelled.  The  costs  must  follow  the  event  and  be  set  off 
against  the  amount  to  be  found  due. 

NOTB.— Affirmed  by  the  Lords  Justices,  7th  May  1864.     [4  De  G.  J.  &  S.  388.] 
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[426]    Flbtchkb  v.  Grben.    Feb.  24,  1864. 
[See  Marler  v.  Tommas,  1873,  L.  R.  17  Eq.  11.] 

Trust  money  was  settled  on  a  tqarried  woman  for  life,  for  h^r  separate  use,  without 
power  of  anticipation,  but  with  power  to  her  to  appoint  the  capital  after  her  death 
hy  deed.  The  trustees  lent  part  of  the  trust  money  to  the  husband  on  mortgage, 
and  she  consented  to  the  investment  by  the  mortgage  deed.  Part  of  the  trust 
money  having  thereby  been  lost :  Held  that  the  wife  had  not,  by  executing  the 
deed,  appointed  the  reversion,  so  as  to  make  it  liable  for  the  loss. 

Trustees  committed  a  breach  of  trust  by  lending  trust  moneys  on  mortgage.  They 
instituted  a  suit  to  realize  their  security,  in  which  the  property  was  sold  and  the 
produce  paid  into  Court  and  invested.  In  taking  the  accounts  they  were  debited 
with  the  cash  and  not  with  the  investment.  On  further  directions,  the  stock  was 
ordered  to  be  sold,  and  the  produce,  after  payment  of  the  costs,  was  paid  to  the 
trustees.  The  funds  having  risen,  there  was  a  gain  of  £251  by  the  investment 
Held,  that  the  trustees  were  entitled  to  the  benefit  of  this  sum  in  discharge  of  their 
liabilities. 

Trustees,  in  breach  of  trust,  lent)  trust  moijey  to  one  of  them,  H.  F.  and  his  partners 
in  trade.  H.  F.  and  his  partners  gave  their  bond  to  H.  F.  and  his  co-trustees  for 
the  amount,  payable  with  interest  at  five  per  cent.  No  action  at  law  could  be 
maintained  on  the  bond.  Held,  in  a  suit  to  make  the  trustees  liable  for  a  breach 
of  trust,  that  H.  F.  was  only  liable  to  pay  four  per  cent  on  the  loss  which  had 
occurred  to  the  trust  funds. 

As  to  the  right  of  co-trustees,  who  have  committed  a  breach  of  trust,  to  contribution 
in  a  suit  to  make  them  replace  the  trust  fund. 

In  1828,  upon  the  marriage  of  Richard  Fletcher  with  Mary  Oreen,  certain  moneys 
were  vested  in  three  trustees,  John  Green,  William  Green  and  Howard  Fletcher,  upon 
trust  for  the  separate  use  of  Mary  Green  for  life,  "  and  so  and  in  such  manner  that 
the  personal  receipt  only  of  Mary  Green  or  of  any  person  whom  she  may  appoint  to 
receive  the  same  dividends,  interest  and  annual  income  respectively,  (tfter  the  tame 
thaU  become  due,  shall  be  the  only  sufficient  discbarge  to  the  trustees  or  trustee  for  so 
much  and  such  part  of  the  dividends,  interest  and  annual  income  respectively  as  in 
toy  such  receipt  shall  be  acknowledged  or  expressed  to  have  been  received."  And 
after  the  decease  of  Mary  Green,  upon  trust  for  such  person  as  she  should  by  deed 
appoint,  and  in  default,  for  her  husband  and  children. 

The  settlement  contained  a  power  to  lend  the  trust  [427]  moneys  on  mortgage, 
hat  only  with  the  consent  in  writing  of  Mary  Green. 

In  1829  the  trustees  raised  £4000  out  of  the  trust  moneys,  which  they  lent  on 
mortgage  to  Sichard  Fletcher  (the  husband),  Howard  Fletcher  (the  trustee)  and  their 
three  partners.  The  borrowers  executed  a  mortgage,  dated  the  19th  of  January 
1829,  to  the  three  trustees,  Mrs.  Green  was  a  party  to  the  mortgage  deed,  she  thereby 
consented  to  the  investment  At  the  same  time,  the  five  partners  (including  Howard 
Fletcher)  executed  a  bond  to  the  three  trustees  (also  including  Howard .  Fletcher)  for 
securing  the  £4000  with  interest  at  £5  per  cent 

The  mortgage  was  an  insufficient  security,  and  the  security  was  taken  by  the 
trustees  under  such  circumstances  as  to  constitute  a  breach  of  trust,  for  which  they 
were  liable. 

In  1834  the  trustees  instituted  a  suit  of  Gretn  v.  Holden  to  realize  the  security, 
and  under  the  decree  the  property  was  sold,  and,  upon  the  application  of  Richard 
Fletcher  and  wife,  the  purchase-money  (£3624,  5s.  6d.)  was,  in  1847,  invested  in 
£4095,  4s.  5d.  £3  per  cents. 

By  his  report,  made  in  1855,  the  Master  found  that  after  deducting  the  £3608 
paid  into  Court  £392  was  due  on  the  security. 

By  the  order  on  further  directions  (1856)  the  fund  in  Court  was  order  to  be  sold, 
and  the  produce,  after  payment  of  the  costs  (£831,  58.  lid.),  was  ordered  to  be  paid 
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to  the  trustees,  and  the  funds  haring  risen  in  the  meantime,  a  profit  was  made  on  the 
investment  of  £251,  Us.  lid. 

[428]  This  bill  was  filed  by  Mrs.  Fletcher  and  her  children  against  the  three 
trustees,  to  make  them  responsible  for  the  breach  of  trust.  Bichard  Fletcher  was  the 
only  other  Defendant.  Four  days  before  filing  the  bill,  Mrs.  Fletcher  appointed  the 
fund,  subject  to  her  life  interest,  to  the  Plaintiffs,  her  two  children. 

The  cause  now  came  on  for  hearing. 

Ths  Attornkt-Oknxral  (Sir  R.  Palmer)  and  Mr.  W.  Pole,  for  the  PlaintifEa, 
argued  that  the  trustees  were  liable  for  the  deficiency  of  £4000,  and  that  the 
£257,  148.  lid.  gained  by  the  investment  belonged  to  the  trust  That  Howard 
Fletcher  the  trustee  was  liable  to  pay  interest  at  the  rate  of  £5  per  cent.,  for  that 
was  the  rate  of  interest  payable  by  him  and  his  co-partners  under  tne  bond. 

Mr.  Selwyn,  Mr.  Archibald  Smith,  Mr.  Ba^lLiy,  Mr.  T.  Stevens  and  Mr. 
Bristowe,  for  the  Defendants.  First.  The  Plaintiff  Mrs.  Fletcher  had  a  power  to 
appoint  the  fund  by  deed.  She  induced  the  trustees  to  lend  the  money  to  her  nusband, 
and,  by  executing  the  mortgage  deed,  she  appointed  the  revcraion  so  as  to  make  it 
liable  for  the  loss  and  to  exonerate  the  trustees ;  Hopkins  v.  MyaM  (2  Russ.  &  MyL 
86);  Hughes  v.  WeOs  (9  Hare,  749);  Thackerell  v.  Qardiwr  (5  De  G.  &  Sm.  58); 
Brewer  v.  SwirUs  (2  Smale  &  Qif.  219) ;  Lotkhart  v.  Reilly  (25  Law  J.  (Ch.)  697). 

Secondly.  The  profit  made  by  the  investment  in  the  other  suit  of  Qreen  v.  Hoiden 
must  be  taken  as  part  of  the  money  recovered  for  the  benefit  of  the  trust. 

[4291  Thirdly.  The  trustees  are  chargeable  with  interest  only  according  to  the 
usual  rule,  which  is  £4  per  cent.  This  is  not  a  suit  to  recover  the  amount  due  on  the 
bond ;  all  the  five  obligors  ought  to  be  parties  to  such  a  suit ;  Coekbum  v.  Thon^iSM 
(16  Ves.  321). 

They  also  argued  as  to  the  liability  of  each  of  the  three  trustees  to  contribute 
towards  the  share  of  the  ultimate  loss  which  had  happened  to  the  trust  funds. 

[The  Master  of  the  Rolls.  The  only  question  on  which  I  have  any  doubt  is 
the  rate  of  interest  for  which  the  Defendant  is  liable.  Can  the  Plaintiff  claim  interest 
beyond  £4  per  cent.  1  ] 

The  Attobkxy-Gknkral,  in  reply.  The  trustee  has  himself  fixed  the  rate  of 
interest  with  which  he  is  chargeable ;  he  has  taken  a  bond  from  himself  to  himself 
with  interest  at  £5  per  cent. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  On  the  first  question  I  think 
the  Plaintiffs  are  entitled  to  have  the  trust  fund  restored.  It  is  perfectly  clear  that 
this  was  a  consent  given  by  a  married  woman  who  had  no  power  to  anticipate  her 
income,  for  it  is  not  argued  that  the  words  used  in  the  deed  do  not  amount  to  a 
proviso  asainst  anticipation.  (15  Sim.  375,  and  7  De  G.  M.  &  G.  597.)-  Conse- 
quently she  could  not  dispose  of  her  life  interest.  The  Plaintiffs  are  therefore 
entitled  to  have  the  trust  fund  restored. 

The  next  question  is,  the  amount  of  capital  and  interest  for  which  the  trustees 
are  liable.  It  is  clear  that  the  three  trustees  are  jointly  and  severally  liable,  and 
[430]  that  the  Plaintiffs  are  entitled  to  a  decree  against  them  all  to  make  good  the 
amount.  This  the  representatives  of  Howard  Fletcher,  who  has  died  during  the  suit, 
must  answer  out  of  his  assets.  If  any  one  of  the  trustees  should  pay  the  whole,  he 
may  come  against  the  others  for  contribution,  and  I  shall  then  determine  the  question 
between  the  Go-defendants.  At  present  I  cannot  decide  whether  there  is  any  priority 
of  liability.  All  are  equally  liable,  and  the  Plaintiff  is  entitled  to  levy  the  whole 
against  any  one  of  them.  If  one  should  pay  the  whole,  I  shall  be  able  to  determine 
to  what  extent  the  others  are  liable  to  contribute. 

I  am  also  of  opinion  that  interest  is  payable  at  £4  per  cent,  in  this  case.  There 
is  a  peculiarity  in  this  case  which  occasions  the  necessity  of  coming  to  this  Court 
One  of  the  borrowers  and  lenders  is  the  same  person.  Howard  Fletcher  is  one  of  the 
three  persons  who  lent  the  £4000,  and  one  of  the  five  persons  who  borrowed  it.  A 
man  cannot  sue  himself,  therefore  the  obligees  cannot  sue  at  law ;  but  in  equity  I 
can  and  must  distinguish  between  the  character  of  trustee  and  that  of  debtor.  If  you 
can  make  him  liable  in  his  character  of  debtor,  you  may  be  entitled  to  £5  per  cent, 
under  his  bond ;  but  I  am  of  opinion  that  you  can  do  nothing  at  law,  and  the  agree- 
ment to  pay  £5  per  cent,  is  made  in  his  character  of  debtor  and  not  as  trustee.    In 
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equity  70a  now  gue  him  as  trustee.  I  must  treat  him  as  a  Defendant  in  that 
eharacter  and  give  interest  at  £4  per  cent  against  him. 

With  regard  to  the  profit  of  X251,  lis.  lid.,  it  appears  that  under  the  order 
of  1856,  maide  in  Green  v.  Holden,  the  stock  in  Court  was  sold,  and  produced 
£3859,  148.  lid.,  of  which  JC831,  5s.  lid.  was  applied,  under  the  order  of  the  Court, 
in  paTment  of  the  costs,  and  the  residue,  [4311  namely,  £3028,  9s.,  was  handed  over 
to  the  trustees.  They  are,  therefore,  only  liaUe  to  make  good  the  difference  between 
this  sum  and  the  £4000.    That  difference  is  the  sum  of  £971,  lis. 

There  must  be  the  usual  decree  against  the  trustees  to  pay  the  £971,  lis.  and 
interest  at  £4  per  cent.,  and  also  the  costs  of  suit ;  and  any  of  the  parties  are  to  be 
at  liberty  to  apply  to  the  Court  as  they  may  be  advised. 

[431]    Hathxs  v.  Coopbb.    Coopkb  v.  Jenkins.    Feb.  25,  1864. 

[S.  C.  33  L.  J.  Ch.  488 ;  10  L.  T.  87 ;  10  Jur.  (N.  S.)  303 ;  12  W.  R  539.  See 
lite  Hemriek,  1872,  L.  E.  3  A.  &  E.  510 ;  Ddlow  v.  Oarrold,  1884,  14  Q.  B.  D.  547  ; 
In  re  Suffidd  dt  fFaOs,  1888,  20  Q.  R  D.  698.] 

The  lien  of  a  solicitor  for  his  costs  on  a  fund  recovered  by  his  exertions,  cannot  be 
affected  by  an  assignment  of  the  fund  by  the  client,  nor  by  a  stoporder  obtained 
by  the  assignee. 

This  was  a  suit  for  specific  performance ;  and,  in  1861,  a  decree  was  made  for  the 
Plaintiff  (the  purchaser)  who  was  ordered  to  pay  his  purchase-money,  consisting  of 
£901,  with  interest,  into  Court.     This  he  accordingly  did. 

The  Defendant  Jenkins,  who  was  entitled  to  one-third  of  the  purchase-money, 
employed  Mr.  Field  as  his  solicitor  in  the  suit. 

Bv  the  order  on  further  consideration,  made  on  the  14th  of  January  1864, 
one-third  of  £656  stock,  the  fund  still  remaining  in  Court,  was  ordered  to  be  paid 
to  Jenkins. 

Jenkins  had,  in  1863,  been  ordered  to  pay  £73  for  costs  to  Cooper ;  he  made 
default,  and  on  the  10th  of  February  1864  Cooper  obtained  an  order  nisi  under  the 
1  &  2  Vict.  c.  110,  8.  14,  and  3  &  4  Vict.  c.  82,  s.  1,  charging  Jenkins'  share  in  the 
fund  in  Court  with  [432]  the  £73,  and  stopping  the  payment  or  transfer  of  his  share 
of  the  fund. 

The  case  now  came  on  upon  the  application  of  Cooper  to  make  the  charging-order 
absolute,  and  upon  the  petition  of  Field,  the  solicitor  of  Jenkins,  to  have  it  declared 
that  he  had  a  charge  on  Jenkins'  share  of  the  fund  for  costs  of  suit  and  for  payment 
thereof. 

The  question  was,  whether  Cooper  or  Field  had  priority  t 

Mr.  Kay,  for  Cooper,  moved  to  make  the  charging-order  absolute.  He  argued 
that  Cooper,  having  obtained  the  first  stop-order,  had  priority  over  Field  ;  and  that 
he  was  entitled  to  the  benefit  of  his  greater  diligence. 

He  referred  to  the  23  &  24  Vict.  0.  127,  s.  28  (passed  to  meet  the  decision  in 
Shaw  V.  Neale,  20  Beav.  157,  and  6  H.  of  L.  Cas.  681),  which  empowers  the  Court, 
"  in  every  case  in  which  an  attorney  or  solicitor  should  be  employed  to  prosecute  or 
defend  any  suit,  &c.,  to  declare  such  attorney  or  solicitor  entitled  to  a  charge  upon 
the  property  recovered  or  preserved ;  and  upon  such  declaration  being  made,  such 
attorney  or  solicitor  shall  have  a  charge  upon  and  against,  and  a  right  to  pajrmeut 
out  of  the  property,  of  whatsoever  nature,  tenure  or  kind  the  same  may  be,  which 
shall  have  oeen  recovered  or  preserved  through  the  instrumentality  of  any  such 
attorney  or  solicitor,"  for  his  costs  of  suit.  But  then  it  declared  that  "all  conveyances 
and  acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge  or  right  shall, 
unless  made  to  a  bond  fide  purchaser  for  value  without  notice,  be  absolutely  void  and 
of  no  effect  as  against  such  [433]  charge  or  right."  That  this  shewed  that  a  bond  fide 
charee  might  have  priority  over  the  solicitor's  lien. 

Mr.  Selwyn  and  Mr.  Boxburgh,  for  the  solicitor.  A  solicitor's  lien  on  a  fund 
recovered  has  priority  over  all  charges  created  by  the  client,  or  obtained  adversely 
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against  him.  Cooper  could  only  take  snbjeot  to  the  rights  of  the  solicitor,  of  whidi 
he  must  have  had  notice  as  a  conseqaence  of  law ;  and  the  eharging-order,  by  tiie 
Act  of  Parliament  itself,  is  not  to  have  any  greater  effect  than  if  such  debtor  had 
charged  such  stock ;  3  &  4  Vict.  c.  82,  s.  1. 

WUkhi  v.  Bmmd  (10  Jnr.  34) ;  fFells  v.  Gibbt  (22  Beav.  204) ;  Slaier  v.  n«  Mayor 
of  Sunderland,  (32  L.  J.  (Q.  R)  37) ;  Warbwrtcm  v.  HiU  (Kay,  470),  were  referred  to. 

Thk  Mabteb  of  thx  Rolls  [Sir  John  Romilly].  My  opinion  is  that  the 
solicitor's  lien  is  the  first  charge  on  the  fund.  I  do  not  think  that  it  was  intended 
by  the  Solicitors'  Act  (23  &  24  Vict.  c.  127,  s.  28)  to  deprive  solicitors  of  any  right 
then  existing,  but  merely  to  enable  the  Court  to  give  solicitors  a  charge  on  the 
property  recovered. 

I  have  always  understood  the  law  to  be,  that  a  solicitor  had  an  inherent  equity 
to  have  his  costs  paid  out  of  any  fund  recovered  by  his  exertions ;  and  that  the 
Court  would  not  part  with  it  until  these  costs  had  been  paid,  except  by  consent  of 
the  solicitor. 

It  is  not  a  question  of  priority,  because  it  is  an  existing  equity  of  the  solicitor, 
which  could  not  be  [434]  divested  by  any  assignment  by  the  client  If  a  sum  of 
£1000  were  recovered  for  A.  B.  by  the  exertions  of  his  solicitor,  and  A.  B.  assigned 
it  to  C.  D.,  who  obtained  a  stop-order  on  the  fund  and  gave  notice  of  it  to  the 
Accountant^neral,  then,  although  G.  D.  would  have  priority  over  other  incum- 
brancers who  had  not  got  a  stop-order,  yet  he  could  only  chum  that  which  the  client 
could  give  him,  namely,  the  fund  subject  to  the  solicitor's  right. 

Again,  it  is  not  a  question  of  notice,  because  every  man  who  knows  there  is  a 
fund  m  Court,  knows  also  that  it  is  liable  to  the  lien  for  costs  of  the  solicitor,  through 
whose  exertion  the  fund  has  been  obtained,  and  the  assignee  has  the  benefit  of  those 
exertions  as  well  as  the  assignor.  If  the  statute  had  not  passed,  I  should  not  have 
had  any  doubt  on  the  subject,  but  this  Act  declares  the  Court  shall  have  power  to 
declare  that  the  solicitor  is  entitled  to  a  charge  for  his  costs,  and  that  all  conveyances 
to  defeat  it,  unless  to  a  bond  fide  purchaser  for  value  without  notice,  shall  be  void. 
My  opinion  is  that  where  a  man  knows  that  there  is  a  fund  in  Court,  he  knows  also 
that  it  is  subject  to  the  solicitor's  lien  for  his  costs  in  recovering  it,  and  that  he  is 
entitled  to  be  paid  in  the  first  instance.  The  Act,  however,  clearly  points  out  that 
there  may  be  a  bond  fide  purchaser  who  may  have  priority.  As  to  that  I  express 
no  further  opinion  than  this,  that  the  present  is  not  such  a  case,  for  Mr.  Cooper  had 
notice  of  the  lien  of  the  solicitor. 

Therefore,  Mr.  Cooper's  order  must  be  made  absolute ;  but  it  must  be  subject  to 
the  other  order  of  the  solicitor,  who  is  entitled  to  his  costs  of  this  application,  which 
must  be  added  to  those  already  ordered  to  be  paid. 


[485]    The  Herefordshirb  Banking  Company.    Bulmer's  Case. 
Feb.  27,  29,  March  2,  1864. 

An  executrix  who  was  also  residuary  legatee,  held  not  to  be  personally  liable  as 
contributory  in  respect  of  shares  belonging  to  her  testatrix,  though  she  had 
received    dividends    for    six  years  and    had   signed   two  receipts    without  the 

rJification  "as  executrix,"  and  bad  passed  her  residuary  account,  treating  the 
res  as  part  of  the  clear  residue,  it  appearing  that  formalities  required  by  the 
deed  of  settlement  for  making  her  a  shareholder  had  not  been  complied  with. 

Jane  Clarkson  was  the  registered  owner  of  twenty-five  shares  in  this  company, 
which  had  been  ordered  to  be  wound  up.  She  died  in  1857,  having  appointed 
Cicely  Bulmer  her  executrix  and  residuary  legatee. 

Cicely  Bulmer  proved  the  will,  and  on  the  12th  of  August  1869,  she  passed  her 
residuary  account  at  Somerset  House,  debiting  herself  with  the  twenty-five  shares, 
valued  at  £192,  10s.,  and  shewing  a  clear  residue  of  £297,  lis.  Id.  And  she 
thereby  declared  it  to  be  a  just  and  true  account,  and  offered  to  pay  the  sum  of  £8, 
10s.  6a.  for  the  duty,  after  the  rate  of  £3  per  cent,  upon  the  sum  of  £297,  lis.  Id., 
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being  the  whole  of  the  said  residue  and  moneys  to  which  she  was  entitled  and 
intended  to  retain  to  her  own  use. 

Cicely  Bulmer  received  the  dividends  on  the  shares  for  1858,  1859,  1860  and 
1861,  and  she  mve  receipts  for  them  as  executrix.  In  1862  and  1863  she  signed 
receipts  for  the  dividends  without  adding  the  words  "  as  executrix  of  Jane  Clarkson." 
This  appeared  to  have  been  in  consequence  of  her  name  having  been  introduced 
into  the  list  of  persons  entitled  to  dividends,  in  lieu  of  the  name  of  Jane  Clarkson ; 
this  was  first  done  in  1862,  but  why,  or  under  what  circumstances,  or  by  whose 
direction  it  was  done,  did  not  appear,  nor  did  it  appear  that  it  was  done  with  her 
privity.  In  the  share  [436]  register  book  the  shares  still  stood  in  the  name  of  Jane 
Clarkson,  and  no  transfer  or  alteration  had  taken  place  in  it. 

The  16th  clause  of  the  deed  of  settlement  provided  in  the  usual  form,  that  the 
executors,  &c.,  of  deceased  shareholders  should  not  be  deemed  or  considered  as 
ahareholders,  in  respect  of  shares  held  by  them  in  those  capacities,  until  they  should 
be  duly  admitted  as  shareholders,  in  pursuance  of  the  deed.  And  the  19th  clause 
provided,  that  when  any  executor,  &o.,  of  any  deceased  shareholder  should  be 
admitted  as  a  shareholder,  he  should  execute  a  deed  subjecting  him  to  the  rules  and 
liabilities,  and  immediately  after  the  execution  of  such  deed,  but  not  before,  he  or 
she  should  become  a  proprietor  or  shareholder  in  respect  of  such  shares  as  aforesaid. 
The  20th  clause  provided  that  executors,  upon  executing  such  deed,  but  not  before, 
should  be  entitled  to  receive  the  dividends  which  should  be  due  to  them  as  executors 
in  respect  of  such  shares. 

The  company  having  been  ordered  to  be  wound  up,  the  official  liquidator  sought 
to  place  Cicely  Bulmer  on  the  list  of  contributories,  in  her  individual,  and  not  in  her 
representative,  character  as  executrix. 

Mr.  Swanston,  for  the  official  liquidator.  Mrs.  Bulmer  is  personally  liable  as 
contributory ;  she  assented  to  the  bequest  of  these  shares ;  and  iu  her  return  to  the 
Legacy  Duty  Office  she  represented  that  she  had  retained  them  for  her  own  use.  She 
received  the  dividends  for  six  years,  and  in  the  years  1862  and  1863  she  signed  a 
receipt  for  them  as  owner,  and  not  as  executrix.  She  is  therefore  the  absolute  owner 
of  these  shares,  and  ought  to  be  placed  on  the  list  without  qualification. 

[4371  Mr.  Boxburgh,  eonirL  Mrs.  Bulmer  is  only  liable  as  exeoutrix.  She 
signed  toe  last  two  receipts  accidentally,  in  the  form  they  were  presented  to  her,  but 
no  transfer  of  the  shares  has  ever  been  made  into  her  name  ;  none  of  the  formalities 
which  are  required  by  the  deed  to  make  her  a  shareholder  have  been  complied  with ; 
and  the  deed  is  distinct,  that  until  then  she  is  not  to  be  considered  a  shareholder  or 
entiUed  to  receive  the  dividends.  The  company  still  retain  their  remedy  against 
the  assets  of  the  testatrix,  and  while  so  entitled,  another  person  cannot  be  made 
liable  in  respect  of  the  same  shares.  He  cited  Keene's  Exeaiion^  ease  (3  De  G.  M.  & 
0.  272) ;  Armstrmg's  ease  (1  De  G.  &  Sm.  568) ;  Ness  v.  Armstrong  (4  Exch.  Gas.  21) ; 
GmtUvwaUe's  ease  (3  Mac.  &  Gor.  187) ;  Hairs  case  (1  Mac.  &  Gor.  307) ;  Crosfield's  ease 
(2  De  G.  M.  &  G.  128). 

Mr.  Swanston,  in  reply. 

Feb.  29.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  Upon  a  perusal  of 
the  deed  of  settlement  and  the  evidence  in  this  case,  I  am  of  opinion  that  Mrs. 
Cicely  Bulmer  must  be  fixed  on  the  list  of  contributories  of  the  company  as 
executrix  of  Jane  Clarkson,  and  not  in  her  individual  capacity. 

On  looking  at  the  deed  of  settlement,  clauses  16  and  19,  I  find  that  they  have 
not  been  complied  with.  Cicely  Bulmer's  name  ought  to  have  been  introduced  into 
the  share  register  list,  either  in  her  individual  character  or  as  executrix,  but  it  was 
not  done  in  either  character.  It  would  have  been  open  to  her  to  have  [438]  chosen 
in  which  character  she  would  have  it  introduced,  and  the  company  could  not  have 
compelled  her  to  incur  a  personal  liability.  If  the  question  had  been  put  to  her,  and 
the  dividends  detained  until  she  had  elected,  she  might  have  claimed  solely  as 
executrix,  and  the  company  could  not  have  forced  her  to  do  otherwise.  The 
company  ought  to  have  done  this.  As  far  as  I  can  judge  from  the  evidence,  though 
this  is  doubtful,  if  it  had  been  done,  she  would  only  have  accepted  the  shares  as 
executrix,  and  would  not  personally  have  become  a  shareholder ;  for  she  desired  to 
sell  the  shares,  and  found  that  she  could  not     I  am  of  opinion  that  the  company, 
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having  omitted  to  do  thit,  and  to  fix  in  what  character  she  took  the  shares,  it  is  not 
in  their  power  to  exercise  the  option  for  her,  and  cannot  now  chooee  that  which  is 
most  profitable  to  them.  The  provisions  of  the  deed  of  settlement  ought  to  have 
been  complied  with;  and  this  not  having  been  done,  I  am  of  opinion  that  she 
remained  owner  of  the  shares  in  the  same  character  in  1862  and  1863  that  she  was 
in  1848 ;  and  that  the  alteration  of  her  name  in  the  list  of  dividends  received  does 
not,  though  she  signed  her  name  without  any  addition,  constitute,  in  the  absence  oi 
any  other  proceeding,  a  transfer  of  the  shares  from  her  in  her  character  of  executrix 
to  her  in  her  character  of  residuary  legatee.  I  must  fix  her  as  contributory  as  legal 
personal  representative  of  Jane  Glarkson,  and  if  necessary,  she  must  account  for  the 
estate  of  her  testatrix.  The  official  manager  must  have  his  costs;  and  she  may 
retain  her  costs  out  of  her  testatrix's  estate. 

Mr.  Boxburgh  submitted  that,  as  she  had  always  assented  to  being  pat  on  the 
list  as  executrix,  she  ought  to  have  her  costs. 

[439]  The  Master  of  the  Bolls.  I  find  that  she  consented  to  be  pat  on  the 
list  as  executrix  before  the  case  was  brought  into  Court,  and  I  therefore  think  she 
must  have  her  costs. 


[439]    Be  Beyan  and  Whittino.    Mar  A  3,  1864. 

[See  In  re  Faith/M,  1868,  L.  R.  6  Eq.  325.     In  re  OaiUmd,  1885,  31  Ch.  D.  302.] 

The  Court  will,  before  the  completion  of  a  taxation,  order  the  delivery  up  of  papers 
by  a  solicitor  to  his  client,  either  upon  payment  into  Court  of  the  amount  claimed, 
or  in  case  it  appears  from  the  solicitor's  own  account  that  a  balance  is  due  from  him 
to  his  client 

On  the  application  of  their  client,  an  order  had  been  made  for  the  delivery  and 
taxation  of  nis  solicitors'  bills.  It  appeared  from  the  bills  and  the  cash  account 
themselves  that  a  balance  was  due  from  the  solicitors  to  the  client 

An  application  was  now  made,  before  the  Taxing  Master  had  made  his  certificate, 
that  the  solicitors  might  be  ordered  to  deliver  over  the  client's  papers. 

Mr.  Haig,  in  support  of  the  application. 

Mr.  Selwyn,  Mr.  Baggallay  ana  Mr.  Fry,  contrk,  contended  that  the  application 
was  premature  and  inconsistent  with  the  existing  order  for  taxation,  which  directed 
when  the  deeds  and  papers  were  to  be  delivered  over.  That,  in  addition,  the  lien  of 
the  solicitors  might  be  prejudiced,  and  their  security  for  the  costs  of  the  proceeding 
defeated.     That  such  an  application  as  the  present  was  strange  and  without  precedent 

The  Master  of  the  Rolls  [Sir  John  Itomilly].  The  only  thing  strange  is  the 
opposition  to  this  application.  Where  a  solicitor  sends  in  his  bill,  and  claims  a  stated 
bauince  to  be  due  to  him,  the  client  is  entitled,  as  a  matter  almost  of  course,  to  have 
his  papers  [440]  delivered  over  to  him  on  payment  of  the  amount  claimed  into  Court. 
So,  where  a  balance  appears  due  from  the  solicitor,  the  order  is  that  the  solicitor  shall 
pay  it  into  Court  Here,  there  appears  to  be  a  balance  of  £104  due  from  the  solicitors, 
which  is  amply  sufficient  to  secure  any  costs  of  the  taxation. 

The  client  is  entitled  to  the  order  for  the  delivery  of  the  papers  within  ten  days, 
and  to  the  costs  of  the  application,  as  the  solicitors  have  refused  to  deliver  the  papers 
when  applied  to. 

[440]    Phillips  v.  Edwards.    Feb.  11,  12,  March  7,  1864. 

[S.  C.  3  N.  R.  658.] 

The  doctrine  of  part  performance  of  a  parol  agreement  is  not  to  be  extended  by  the 
Court,  and  it  is  inapplicable  to  a  case  where  a  trustee  has  a  power  to  lease,  at  the 
request  in  writing  of  a  married  woman,  which  has  not  been  made. 
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Land  was  vested  in  a  trustee  for  the  separate  nse  of  ^rs.  E.,  a  married  woman,  and 
the  deed  gave  the  trustee  a  power  to  lease  at  the  request  in  writing  of  Mrs.  E. 
The  trustee  and  Mrs.  E.  agreed,  by  parol,  to  let  the  property  to  the  I^untiifs,  and 
a  lease  was  prepared,  approved  of  and  executed  by  the  trustee  and  by  Mrs.  E. ;  but 
before  their  solicitor  had  parted  with  it  and  before  the  Plaintiffs  had  executed  it, 
Mrs.  E.  recalled  her  assent  to  it.  She  had  made  no  request  to  the  trustee  "  in 
writing."  Held,  that  there  was  no  contract  binding  on  Mrs.  E.  and  no  part 
performance,  and  that  the  Plaintifb  could  not  enforce  we  agreement 

This  suit  was  instituted  by  two  gentlemen  named  Phillips  and  Wiean,  against 
Mr.  and  Mrs.  Edwards  and  Mr.  M'Niell,  for  the  specific  performance  of  a  contract 
under  the  following  circumstances : — 

By  an  indenture,  dated  10th  August  1855,  a  piece  of  land  and  some  cottages  were 
assigned  to  the  Defendant  M'Niell,  for  the  residue  of  a  term  of  ninety-nine  years  from 
the  16th  of  June  1835,  except  the  last  ten  days  of  the  term,  upon  trust  for  the 
separate  use  of  the  Defendant  Harriet  Edwards,  the  wife  of  James  Edwards.  The 
indenture  contained  a  power  to  the  trustee,  at  any  time  during  the  life  of  Harriet 
Edwards,  at  her  request  in  toriting,  to  demise  the  property. 

[4411  In  October  1861  various  negociations  tooK  place  between  the  Plaintiffs  and 
Mrs.  Edwards  and  her  tirustee  for  letting  the  land  and  cottages  to  the  Plaintiffs. 
Ultimately,  it  was  verbally  agreed  that  the  land  should  be  let  to  the  Plaintiffs  for 
ninety  years,  from  the  3d  of  December  1861,  at  a  rent  of  £46  per  annum.  Nothing 
in  writing  bad  hitherto  passed  between  the  parties,  and  certainly  nothing  to  bind 
Mrs.  Edwards,  who  had  made  no  request  in  writing,  according  to  the  provisions  of 
the  power.  However,  she  and  her  trustees  both  considered  the  matter  as  settled, 
and  accordingly  a  draft  lease  was  prepared,  and  sent  for  approval  to  the  Plaintiffs' 
wlicitors  in  January  1862.  Some  slight  alterations  were  made  by  them,  which  were 
approved  of  by  the  Defendants'  solicitors,  and  thereupon,  at  their  request,  the 
Plaintiffs'  solicitors  caused  the  draft  to  be  engrossed  in  duplicate.  An  appointment 
was  made  at  the  oflSce  of  Mr.  Harbin,  the  Defendants'  solicitor,  for  the  5th  of  February 
1862,  for  the  purpose  of  executing  the  lease.  The  lease  was  fully  explained  to  Mrs. 
Edwards,  and  she  freely  and  voluntarily  signed,  sealed  and  delivered  it,  fully  under- 
standing the  contents  thereof,  and  handed  it  to  her  solicitor.  This  the  Court  held  to 
be  the  result  of  the  evidence.  Her  trustee,  Mr.  M'Niell,  did  the  same,  on  the  evening 
of  the  same  day.  Mrs.  Edwards,  after  she  had  left  the  office  of  Mr.  Harbin,  repented 
of  what  she  had  done,  and  she  wrote  on  that  day  two  letters,  one  to  Messrs.  Harbin 
&  Smith,  her  solicitors,  and  the  other  to  Mr.  M'Niell,  her  trustee,  which  were  as 
follows : — 

"February  5th. — Sir, — I  beg  to  inform  yoa  that  those  deeds  signed  to-day  are  to 
be  retained  by  you,  as  it  is  not  by  my  wish  or  sanction  they  were  done.  I  have  never 
written  anything  to  allow  its  being  done,  as  my  settlement  deed  expresses.  I  have 
once  written  to  you  not  to  prepare  [442]  them.  Mr.  M'Niell  stated  he  had  arranged 
all  with  Phillips.  I  shall  move  to  have  this  matter  set  aside ;  it  is  not  carried  out 
according  to  the  terms  of  settlement,  and  this  was  not  my  wish. — I  am.  Sir,  your 
obedient  servant,  "  Harriet  Edwards. 

"To  Mr.  Harbin." 

"  February  5th. — Sir, — I  have  written  to  Mr.  Harbin  by  this  post,  to  inform  him 
I  shall  not  allow  them  to  pass  into  Phillips,  as  it  was  much  against  my  wish  for  him 
to  have  it.  I  have  never  given  my  consent,  nor  will  I ;  I  should  have  consented  had 
all  been  done  as  purposed,  but  now  I  do  not.  I  shall  move  to  alter  it,  as  my  settle- 
ment deed  clearly  states  what  is  to  be  done. — I  am,  Sir,  your  obedient  servant, 

«H,  Edwards." 

"There  are  many  points  which  ought  to  have  been  arranged,  such  not  being  done, 
I  meet  distinctly  state  I  will  not  give  the  lease.  "  H.  Edwards." 

"To  Mr.  M'Niell." 
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These  letters  were  received  by  the  persons  to  whom  they  were  addressed  on  the 
following  momiog,  the  6th  of  February  1862.  At  this  time,  the  Plaintifi  had  not 
executed  the  counterpart  of  the  lease,  nor  did  they  do  so  until  after  thev  had  received 
notice  of  Mrs.  Edwaitis'  intention  to  retire  from  the  transaction.  The  lease  remained 
in  the  hands  of  Messrs.  Harbin  &  Smith,  and  the  Defendants  Mr.  and  Mrs.  Edwards 
refused  to  complete,  insisting  that  there  was  no  contract  binding  them  or  the  estate. 

Mr.  Selwyn  and  Mr.  Speied,  for  the  Plaintiffs,  cited  Fletcher  v.  Fletcher  (4  Hare,  67). 


[443]  Mr.  Godfrey,  for  Mr.  M'Niell. 
Mr.  Fry,  {     "         ----- 


,  for  Mr.  and  Mrs.  Edwards,  argued  that  there  was  no  existing  contract  in 
writing,  and  no  sufScient  part  performance  to  take  the  case  out  of  the  statute,  and 
that  the  preparation  and  signature  of  the  deed,  which  had  never  been  oat  of  the 
possession  of  her  solicitor,  was  not  sufficient  for  that  purpose ;  Cooke  v.  Tombs  (2  Anst 
420) ;  Whaiey  v.  Bagnel  (1  Brown,  P.  C.  345).  That  no  request  in  writing  had  been 
made,  without  which  no  binding  agreement  could  exist,  and  that  the  contract  of  a 
feme  eoverte  could  be  enforced ;  Martin  v.  MiicheU  (2  Jacob  &  W.  425). 

Mr.  Speed,  in  reply. 

March  7.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  This  is  a  suit  for  the 
specific  performance,  by  the  Defendants,  of  a  contract  to  grant  to  the  Plaintiffs  a 
lease  for  ninety  years,  from  December  3d,  1861,  of  a  parcel  of  land  at  Putney,  at  a  rent 
of  £45  per  annum.  The  defence  is,  that  no  contract  binding  on  the  Defendant  Mrt. 
Edwards,  or  her  trustee,  Mr.  M'Niell,  has  been  entered  into.  The  circumstances  are 
these.    [His  Honor  stated  them.1 

The  two  letters  written  by  Mrs.  Edwards  to  Mr.  Harbin  and  Mr.  M'Niell  were 
received  on  the  6tb  of  February.  At  this  time  the  Plaintiffs  had  not  executed  the 
counterpart  of  the  lease,  nor,  as  I  understand  the  evidence,  did  they  until  after  they 
had  received  notice  of  Mrs.  Edwards'  intention  to  retire  from  the  trans-[444]-actioD. 
This,  however,  is  not,  I  think,  very  material ;  it  is  plain  that  throughout  they  intended 
to  abide  by  the  arrangement,  and  whether  they  executed  the  counterpart  a  little 
sooner  or  later  is  not  very  material.  Nothing  of  importance  took  place  after  this 
until  this  bill  was  filed. 

The  question  is,  in  this  state  of  circumstances,  whether  there  is  any  contract 
binding  on  the  Defendant  Mrs.  Edwards,  and  I  am  of  opinion  that  there  is  not. 
Except  by  the  execution  of  the  indenture  of  lease,  there  is  no  contract  in  writing 
entered  into  or  binding  upon  the  Defendant  Mrs.  Edwards.  The  power  to  the 
trustees  was  only  to  arise  on  request  in  writing,  and  no  such  request  was  given, 
except  by  the  execution  of  the  deed  of  demise  on  the  5th  of  February  1862. 

The  doctrine  of  parol  agreements  and  part  performance  (a  doctnne  certainly  not 
to  be  extended  by  the  Court),  appears  to  me  to  be  inapplicable  to  this  case,  where  au 
agreement,  whether  by  parol  or  in  writing,  could  not  be  entered  into  by  the  trustee, 
except  on  the  request  in  writing  of  Mrs.  Edwards,  and  when,  consequently,  any  parol 
agreement  entered  into  by  him  could  only  be  provisional  and  conditional  upon  the 
proper  requisites  being  supplied  to  him  to  make  it  effectual.  But  even  if  considering 
that  originally  a  complete  parol  agreement  had  been  entered  into,  that  ia,  as  complete 
as  a  parol  agreement  can  be,  I  am  unable  to  see  anything  amounting  to  part  per- 
formance; in  fact  nothing  is  alleged  as  constituting  part  performance,  with  the 
exception  of  the  execution  of  the  indenture  of  demise  on  the  5th  of  February  1862. 
But  however  important  this  act  may  be,  it  is  not  properly  an  act  of  part  performance, 
which  means,  the  parties  on  both  sides  acting  as  if  the  agreement  nad  been  carried 
into  execution,  [4461  such  as  payment  of  purchase-money  and  letting  into  possession. 
The  execution  of  this  indenture  may  be  a  completion  of  a  contract,  but  it  cannot,  I 
think,  properly  be  considered  as  part  performance  of  a  parol  agreement.  If  it  be  the 
contract  executed,  the  parol  agreement  has  ceased  to  exist  and  is  merged  in  it,  and 
all  that  the  Court  must  look  at  is  the  terms  of  the  indenture.  But  if  it  be  an  act  of 
part  performance,  then  the  original  parol  agreement  is  the  matter  which  the  Court  is 
to  enforce,  and  the  terms  of  which  it  is  to  investigate. 

The  consequence  is,  that  in  every  way  of  looking  at  it  it  comes  round  to  the 
same  question,  and  the  full  extent  of  it  is  this: — ^What  is  the  effect  of  a  parol 
agreement  to  lease  a  plot  of  land,  followed  by  the  approval,  on  both  sides,  of  the 
draft  lease,  and  by  the  execution  of  the  indenture  of  demise  itself  by  the  lessor,  but 


Digitized  by 


Google 


UMEkY.m.  QA&LAND  V.    RIORDAN  441 

countermanded  by  him  before  the  delivery  of  it  to  the  intended  lessee,  and  before 
tiie  lessee  executed  the  counterpart.  I  am  of  opinion  that  there  exists  a  locus  pentientia 
in  the  lessor,  and  that  he  may,  at  any  time  before  the  solicitor  or  his  agent  has 
delivered  over  the  lease  to  the  lessee,  countermand  the  delivery  of  it  and  refuse  to  be 
bound  by  it.     I  am  of  opinion  that  such  execution  does  not  constitute  a  contract. 

It  is  arpued,  with  perfect  truth,  that  a  contract  need  not  be  signed  by  both  parties, 
and  that  if  A.  sign  a  contract  offering  to  sell  certain  lands  to  K,  and  send  it  to  him, 
R  may  accept  it  and  thereupon  enforce  the  performance  of  it.  But,  for  the  purpose 
of  making  it  binding  on  the  signer,  the  contract  must  be  sent  to  B.,  either  by  A.  or 
his  agent  duly  constituted  for  that  purpose.  But  what  is  more  germane  to  the 
present  question  is  this : — in  the  case  of  a  contract,  A.  may  countermand  it  and 
refuse  to  perform  it  at  any  time  [4461  before  B.  has  accepted  it  and  before  B.  has 
•Ibo  thereby  bound  himself  to  perform  it. 

But  nothing  of  that  sort  occurred  here ;  and  if  the  most  formal  contract  had  been 
prepared  and  signed  by  the  Defendants,  and  given  to  their  agent  to  be  delivered  to 
the  Plaintiffs,  they  or  either  of  them  might  have  stopped  the  whole  thing  before  the 
document  left  their  agents'  hands. 

But  if  this  be  not  a  contract,  what  is  it)  If  it  be  anything  at  all,  it  is  a  legal 
demise  of  the  property ;  if  it  be  not,  then  it  is  nothing.  If  it  be  a  legal  demise  of 
the  property,  then  the  proper  remedy  of  the  lessee  would  be  by  action  at  law.  That 
any  action  could  be  maintained  at  law,  either  of  ejectment  to  obtain  possession  of  the 
land,  or  of  detinue  to  obtain  possession  of  the  indenture,  or  of  damages  for  the  injury 
sustained  by  the  Plaintiffs,  is  what  I  am  far  from  expressing  to  be  my  opinion.  But 
u  I  am  strongly  of  opinion  that  there  is  no  contract,  and  that  there  is  no  parol 
agreement  partially  performed  which  can  entitle  the  Plaintiffs  to  recover  in  this  case, 
it  only  remains  to  be  considered,  whether  the  Plaintiff  is  entitled  to  have  the  deed 
delivered  up  to  him  by  the  decree  of  a  Court  of  Chancery,  notwithstanding  the 
opposition  of  the  Defendant  Mrs.  Edwards.  It  is  true,  as  it  is  argued  for  the  Plaintiffs, 
that  there  are  some  cases  in  which  a  grantor  executes  a  deed,  which  is  valid  and 
binding  on  him  though  he  retains  it  in  his  own  custody  and  does  not  part  with  it,  of 
which  many  instances,  such  as  Fletcher  v.  Fletcher  (4  Hare,  64),  are  to  be  found  in  the 
books ;  but  the  deed  has  not  been  held  to  be  valid  in  any  case  where  the  deed  implies 
mutuality,  that  is  when  some  important  act  is  to  be  [447]  done  by  or  on  the  part  of 
the  person  to  whom  it  is  to  be  delivered,  such  as  the  payment  of  purchase-money  or 
tbe  execution  of  the  counterpart.  In  all  such  cases,  the  deed  is  executed  as  an  escrow, 
and  has  no  force  of  validity  until  the  actual  delivery  of  it  to  the  person  who  has  to 
perform  the  act  in  return.  I  do  not  say  that  in  every  case  the  performance  of  the 
act,  on  his  part,  is  necessary  to  give  the  deed  validity,  for  the  act  may  be  waived ; 
bat  even  in  those  cases  the  delivery  must  be  made  to  him  or  his  agent. 

If  A.,  by  parol,  agrees  to  sell  Whiteacre  for  £1000  to  B.,  A.  executes  the  deed  of 
conveyance,  and  gives  it  to  his  solicitor  to  be  delivered  to  B.  in  exchange  for  £1000. 
R  never  pays  the  XIOOO,  and  never  gets  the  deed.  I  am  of  opinion  the  execution 
of  the  deed  by  A.,  and  the  delivery  of  it  by  him  to  his  solicitor  does  not,  in  that 
event,  transfer  the  legal  estate  in  the  land  to  B. ;  but  that  A.  may,  as  soon  as  it 
appears  that  B.  will  not  or  cannot  pay  the  purchase-money,  cut  off  the  seal  and 
signature,  and  get  the  stamp  allowed  as  a  spoiled  stamp  at  Somerset  House ;  and  that 
the  deed  is  then  a  mere  piece  of  waste  parchment,  conferring  no  right  on  anyone. 

That  is  what  occurs  in  this  case ;  and  the  bill  must  be  dismissed  with  costs. 

[448]    Garlakd  v.  Biobdan.    ifanA  10,  1864. 

The  Plaintiff  relieved  from  the  necessity  of  filing  a  printed  bill ;  in  an  injunction  case, 
where  the  matters  of  the  suit  had  been  arranged  under  an  order  made  prior  to  the 
expiration  of  fourteen  days  from  filing  the  written  bill. 

This  being  an  injunction  case,  a  written  bill  only  had  been  filed.  The  Court  had 
granted  an  mierim  injunction  to  last  until  to-day. 

Mr.  Boberts  now  stated  that  tbe  parties  had  agreed  on  an  order  to  be  made. 
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which  would  dispose  Of  the  oase ;  and  he  asked  that  the  Court  would  dispense  with 
the  neoesaity  of  filing  a  printed  bill,  for  otherwise,  under  the  9th  General  Order,  r.  4^ 
the  written  bill  would  be  taken  off  the  file  as  of  course,  and  the  solicitor  would  be 
liable  for  costs,  upon  hie  undertaking. 

Mr.  Hallett,  for  the  Defendant,  assented  to  the  order  and  application. 

The  Mastbr  of  thb  Bolus  [Sir  John  Romillj]  thought  that  the  neoessitj  of 
filing  a  printed  bill  might  be  dispensed  with,  and  he  ordered  it  accordingly. 


[449]    The  Fkesudknt  of  the  United  States  of  Auerica  v.  Dkuhmond. 

Apnl  16,  19,  1864. 

[S.  C.  33  L.  J.  Ch.  501 ;  10  L.  T.  821 ;  4  Nv  R.  7 ;  10  Jur.  (N.  S.)  633 ;  12  W.  R  701. 
See  United  States  of  America  v.  Wagner,  1867,  L.  B.  2  Ch.  590.] 

A  person,  whose  name  was  English,  but  whose  domicil  of  Origin  was  not  shewn,  held 
a  commission  in  the  English  Army.  He  sold  out  in  1810,  and  subsequently  resided, 
down  to  his  death,  in  France,  there  he  formed  a  French  connexion,  there  he  educated 
his  son  as  French,  and  there  he  died ;  and  his  whole  property  was  in  French  Bentei. 
Held,  that  his  domicil  at  his  death  was  French,  and  that  legacy  duty  was  not 
payable  on  his  assets. 

The  question  which  arose  upon  this  petition  was,  whether  legacy  duty  was  payable 
on  the  property  of  Henry  Lewis  Dickenson,  deceased. 

He  had  been  an  officer  in  the  English  Army,  but  had  sold  out  in  1810.  He  had 
resided  the  latter  years  of  his  life  in  France,  and  died  at  Paris  on  the  17th  of  July 
1819. 

By  his  will,  dated  at  Paris  on  the  day  of  his  death,  he  bequeathed  as  follows : — 

"I  give  and  bequeath  the  whole  of  my  property  whatsoever  to  my  brother  James 
Smithson,  Esq.,  in  trust  to  be  disposed  of  »s  follows-.— I  give  to  Mrs.  Mary  Ann 
Coates  (going  by  my  name,  and  the  mother  of  my  son  Henry  James  Dickenson,  placed 
at  the  school  of  M.  Auboin,  at  Bourg  la  Beine)  the  half  of  the  income  which  my 
property  shall  produce,  to  be  enjoyed  by  her  during  the  term  of  her  natural  Ufa" 
He  then  gave  the  remainder  of  his  property  to  bis  son. 

His  will  was  proved  in  England  in  1820  by  James  Smithson,  his  property  in  this 
country  being  sworn  under  £20.  In  fact  the  whole  of  his  property  was  in  Fiance 
and  consisted  nearly  entirely  of  French  Rentes. 

His  brother  James  Smithson  died  in  1829,  and  by  his  will,  dated  in  1826,  he 
described  the  son  of  Henry  [460]  Lewis  Dickenson  as  "  the  son  of  my  late  brother 
Colonel  Henry  Lewis  Dickenson. 

A  claim  for  legacy  duty  on  the  property  of  Henry  Lewis  Dickenson  having  been 
made,  on  behalf  of  the  Crown,  against  the  estate  of  James  Smithson,  which  wu 
administered  in  this  Court,  a  petition  was  presented  bv  his  legal  personal  repre- 
sentatives, asking  that  it  might  be  declared  whether  any  duty  was  payable. 

Mr.  Nalder,  for  the  Petitioners. 

Mr.  Hanson,  for  the  Crown,  argued  that  the  fact  of  the  testator  having  been  u 
ofiBcer  in  the  English  service  at  once  fixed  his  domicil  in  England,  and  that  it  required 
proof  of  the  fact  and  of  his  intention  to  change  it,  which  the  evidence  failed  to  prove. 
He  referred  to  Ommaney  v.  Bingham  (5  Ves.  757);  Phillimore  on  Domicil  (p.  72); 
LyaM  v.  Patm  (25. Law  J.  (Ch.)  746);  Forbes  v.  Forbes  (Kay,  341) ;  Attoru^-Omni 
V.  Dwm  (6  Mee.  &  W.  511);  Hodgsm  v.  De  Beauchesne  (12  Moor,  P.  C.  C.  285);  A 
re  Steer  (3  Hud.  &  N.  594) ;  Stanley  v.  Bernes  (3  Hagg.  373) ;  Mtmroe  v.  Douglai  (9 
Mad.  379) ;  Moorhoute  v.  Lord  (10  H.  of  L.  Cas.  272) ;  Bremer  v.  FrmiUM  (10  Moor, 
P.  C.  C.  306). 

Mr.  Baggallay  and  Mr.  Cates,  for  the  Plaintiff,  argued  that  the  residence  in  France 
continued  tot  a  considerable  period  and  down  to  the  testator's  death,  and  that  the 
circumstances  of  his  whole  property  and  family  being  there  were  primi  fade  evidenee 
of  the  domicil  of  the  testator  being  in  France,  and  that  this  was  not  rebutted  by  say 
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[461]  evidence  to  the  contituy.  As  to  the  English  form  of  his  will  they  cited 
Anderson  v.  LemeimUe  (9  Moor,  P.  C.  C.  326). 

April  19.  The  Mastbk  of  the  Bolls  [Sir  John  Romillv].  The  Attorney- 
General  claims  legacy  duty  in  this  ease,  and  the  question  depends  on  whether  Henry 
Lewis  Dickenson  was  a  domiciled  Englishman  at  the  date  of  bis  death. 

The  facts  respecting  him  in  the  evidence  are  extremely  few  and  meagre.  The 
name  is  English,  but  where  he  was  born  is  unknown,  and  from  his  not  bearing  the 
family  name  of  James  Smithson,  who  in  his  will  calls  him  "my  brother,"  and  to 
whom  Henry  Lewis  Dickenson  left  his  property,  it  is  supposed  that  he  was  an 
illegitimate  child.  However,  he  obtained  a  commission  in  the  Endish  Army  which 
would  give  him  an  English  domicil.  After  this,  he  sold  his  commission  and  retired 
from  the  Army  in  1810.  He  made  a  will  dated  at  Paris  on  the  17th  July  1819,  by  it 
he  gave  his  property  to  Henry  James  Dickenson,  described  in  his  will  as  placed  in  a 
Khool  in  France,  and  who  was  the  son  of  the  testator  and  of  a  person  who  after- 
wards became  Madame  De  la  Batut,  and  who  appears  to  have  always  lived  and  died 
in  France. 

The  will  was  in  English.  The  property  was  wholly  in  the  French  Bentes ;  nor 
does  it  appear  clearly  why  the  will  was  proved  here,  unless,  as  it  was  not  in  the 
proper  French  form,  it  was  thereby  intended  to  give  it  validity  in  France  as  the  will 
of  an  Englishman.     The  testator  died  in  Paris  in  1820.     These  are  all  the  facts. 

[452]  Upon  the  whole  I  think  that,  upon  these  facts,  I  should  infer  the  domicil 
to  mive  been  French.  He  appears,  as  far  as  anything  is  known,  to  have  always  lived 
there,  to  have  made  a  Frenon  connection,  to  have  educated  his  son  as  French,  and 
to  have  died  in  France.  I  think  the  burthen  of  proof  lies  on  the  Crown  to  establish 
the  right  to  duty  on  the  French  property  of  the  testator,  and  that  they  have  failed 
in  doing  sa 

I  moat  order  accordingly. 

[41^    Hahhono  v.  Smith.    Dee.  21,  1864. 
[S.  C.  9  L.  T.  746;  10  Jur.  (N.  S.)  117 ;  12  W.  R.  328.] 

A  debtor  wrote  to  his  creditor,  "  I  will  pay  you  as  soon  as  I  get  it  in  my  power." 

Held,  that  the  Statute  of  Limitations  did  not  commence  running  until  the  debtor 

became  of  ability  to  pay. 
A  legacy  by  a  debtor  to  a  creditor  held  to  be  a  pro  tanto  discharge  of  the  debt,  it 

appearing  that  the  testatrix  had  made  a  proposal  to  that  effect  to  her  creditor,  and 

that  he  had  not  objected  to  the  arrangement. 

In  1852  Sarah  Smith,  a  baker,  was  indebted  to  the  Plaintiff  Hammond,  a  miller, 
in  the  sum  of  ;E566,  Ss.  Id.,  for  which  she  gave  a  written  acknowledgment.  She 
ntired  ixota.  buaSness  in  1862,  and  went  to  lire  with  her  parents,  who  were  advanced 
in  years. 

The  Plaintiff  in  1853  applied  for  pajrment,  and  in  answer  Sarah  Smith,  on  the  25th 
of  November  1853,  wrote:  "The  time  may  not  be  long  before  I  shall  be  able  to 
discharge  my  debt  to  yon.  I  can  get  no  money  at  present.  Should  I  get  any  paid 
Be,  you  shall  very  soon  have  it." 

Un  the  4th  of  March  1856  Sarah  Smith  wrote  to  the  Plaintiff,  stating  that  her 
pvents  were  living,  but  were  of  great  age  and  in  a  precarious  state  of  heuth.  She 
<dded,  "  I  wUl  pay  you  as  soon  as  I  get  it  in  my  power  ;  before  I  cannot.  I  have  nothing 
to  pay  with,  or  I  should  willingly  do  it." 

Sarah  Smith's  mother  died,  and  her  father  died  about  [463]  seven  days  after,  viz., 
on  the  9th  of  February  1861.  Sarah  Smith  then  became  entitled  to  personal  property 
uioaating  to  about  £1200  and  to  a  freehold  messuage. 

In  1861  the  Plaintiff  renewed  his  application  for  payment,  and  on  the  9th  of  Julv 
1861  Sarah  Smith  wrote  to  him  referring  to  her  difficulties,  and  added,  "  There  will 
he  interest  due  I  suppose  some  time  in  August ;  when  I  receive  I  shall  send  to  you 
half-yearly,  that  is  all  I  can  do ;  you  must  share  with  me  according  to  what  I  have 
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got.  At  my  death  you  shall  reoeiye  £300 ;  I  shall  have  it  pat  in  my  will,  which  at 
present  is  not  made.  I  cannot  pay  you  interest  for  more  than  the  huf,  or  there  will 
be  nothing  left  to  live  on.  You  can  write  and  say  if  you  approve  of  that  what  I  have 
said  to  you,  if  not,  you  can  act  as  you  think  proper." 

The  Plaintiff,  on  the  20th  of  July  1861,  wrote  to  Sarah  Smith  as  follows  :— 

July  20th,  1861. — Madam, — I  received  your  letter  of  the  9th  inst.  respecting  year 
affairs,  for  which  I  am  much  obliged.  Of  course  I  cannot  expect  you  to  give  up  all 
your  interest  to  me,  and  if  you  will  give  me  some  security  for  £300  you  name,  bea!rin| 
interest  at  £5  per  cent.,  and  for  the  £300  to  be  paid  six  months  after  your  death,  I 
shall  be  satisfied,  as  the  loss  will  be  to  me  and  my  family.  As  I  am  much  in  want  of 
money  at  the  present  time,  I  will  accept  £400  and  give  you  a  clear  discharge.  Please 
write  and  let  me  know  which  of  the  two  propositions  you  approve  of  in  the  course  of 
a  few  days. 

On  the  30th  of  July  1861  Mrs.  Smith  wrote  to  the  Plaintiff  as  follows :— "I  shall 
receive  my  money  half-yearly.  As  soon  as  I  receive  any,  I  shall  send  to  you  what  is 
given  for  my  or  father's  money  (£4,  10s.  per  cent),  [464]  and  I  can  give  you  no 
more.  If  there  should  be  any  alterations  after  a  time,  I  will  make  it  to  you,  but  at 
present  all  must  remain  as  it  is  now  placed.  Any  security  yon  want  I  wiu  give  yon, 
but  no  one  can  take  from  you  what  is  willed  to  you,  neither  do  I  wish  they  should. " 

Mrs.  Smith,  on  the  6th  of  September  1861,  sent  the  Plaintiff  £5,  with  a  letter,  in 
which  she  said  :  "  I  have  enclosed  a  £5  bank  note,  which  I  hope  you  will  receive  safe. 
I  could  not  make  it  convenient  to  send  more,  as  they  sent  me  short,  but  I  will  send 
when  I  can  do  it" 

There  was  no  further  correspondence  bearing  on  the  points. 

Sarah  Smith  died  in  May  1862,  having  by  her  will,  dated  the  5th  of  October  1861, 
bequeathed  the  sum  of  £200  to  the  Plaintiff,  whom  she  called  "  her  friend,"  hut 
without  assigning  any  reason  for  the  bequest. 

The  Plaintiff  in  February  1863  instituted  this  creditors'  suit  against  the  executrix 
of  Mrs.  Smith  to  obtain  payment  of  his  alleged  debt,  and  for  toe  administration  of 
the  estate. 

The  executrix  by  her  answer  said,  "  I  am  advised  that  the  claim  of  the  Plaintiff 
for  his  alleged  debt  is  barred  by  the  statutes  for  the  limitation  of  actions  and  suits, 
and  that,  at  all  events,  the  Plaintiff  can  only  claim  the  sum  of  £300,  with  interest  at 
the  rate  of  £5  per  cent,  per  annum  from  the  20th  day  of  July  1861,  being  the  data 
of  the  letter  in  which  he  stated  he  would  be  satisfied  with  the  arrangement  herein- 
before mentioned ;  and  I  accordingly  submit  to  pay  him  the  legacy  of  £200  actually 
given  him  by  the  will,  and  the  further  sum  of  [466]  £100,  with  interest  at  the  rate 
of  £5  per  cent  on  the  aggregate  sum  of  £300  from  the  20th  day  of  July  1^61,  len 
the  sum  of  £5. 

Mr.  Selwyn  and  Mr.  £.  F.  Smith,  for  the  Plaintiff.  The  Plaintiffs  debt  is  not 
barred  by  the  statute;  the  testatrix,  by  her  letter  of  the  4th  of  March  1856, 
promised  to  pay  it  "  as  soon  as  she  got  it  in  her  power,"  and  the  statute  therefore 
only  began  to  run  from  the  time  at  which  she  became  of  ability  to  pay ;  Whalers  t. 
Earl  Thanet  (2  Q.  B.  £ep.  757) ;  this  period  was  on  the  deadi  of  her  tawer.  Bat  in 
addition,  there  was  a  part  payment  of  £5  in  September  1861. 

Secondly.  The  gift  of  the  legacy  was  not  a  satisfaction  of  the  debt;  Cmmeft 
ease  (2  Salk.  508). 

Mr.  Baggallay  and  Mr.  Pontifex,  for  the  Defendant,  argued,  first,  that  the  letters 
were  insufficient,  as  an  acknowledgment,  to  take  the  case  out  of  the  statute; 
Bieha/rdson  v.  Barry  (29  Beav.  22) ;  Hart  v.  Prtndergast  (14  Mee.  &  W.  741) ;  Badim^ 
v.  Marriott  (2  Hurl.  &  Nor.  196) ;  and  that  the  £5  was  not  attributable  to  the  debt; 
Nash  V.  Hodgson  (6  De  6.  M.  &  6.  474).  Secondly,  that  the  legacy  was  bequeathed 
expressly  in  part  satisfaction  of  the  debt;  that  the  Plaintiff  had  assented  and 
acquiesced  in  the  testatrix's  proposal,  and  was  bound  by  an  act  done  for  his  benefit 
on  the  faith  of  his  assent ;  BusseU  v.  Jaekxon  (10  Hare,  204) ;  Tee  v.  Ferris  (2  Kay  & 
J.  357) ;  WaUgrave  v.  Tebbs  {Ibid.  313). 

Mr.  E.  F.  Smith,  in  reply. 

[466]  The  Master  of  the  Rolls  [Sir  John  Bomilly]  was  of  opinion  that  ths 
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bUer  of  the  4th  of  March  1866  constituted  a  distinct  promise,  on  the  part  of  the 
testatrix,  to  pay  the  debt  when  she  should  be  of  ability,  and  that  the  statute  did  not 
begin  to  run  until  the  death  of  her  father,  when  she  first  had  the  means  of  paying  the 
debt,  and  that  consequently  "the  debt  of  £566,  Ss.  Id.  due  from  Mrs.  Smith  to  the 
Plaintiff  was  not  barred  by  the  Statute  of  Limitations." 

On  the  second  point,  he  held  that  the  bequest,  having  been  intended  by  the 
testatrix  as  part  payment  of  the  debt,  and  that  intention  having  been  communicated 
to  the  Plaintiff,  and  not  objected  to  by  him,  the  Plaintiff  "  was  not  entitled  to  the 
Wacy  of  £200  bequeathed  to  him  by  the  will  of  Mre.  Smith  in  addition  to  the  debt." 
The  Defendant,  admitting  assets,  was  ordered  to  pay  the  Plaintiff  the  £666,  6s.  Id. 
with  interest  from  the  present  time. 

[467]    Bbookk  v.  Lord  Mostyn.    Feb.  15,  16,  17,  18,  March  17,  1864. 

[S.  C.  12  W.  B.  616 ;  varied  on  appeal,  2  De  G.  J.  &  S.  373 ;  46  £.  B.  419 ;  34  L.  J. 
Ch.  65;  11  L.  T.  392;  10  Jur.  (N.  S.)  1114;  13  W.  B.  116,  248.  This  case  was 
reversed  in  the  House  of  Lords,  but  the  reversal  did  not  affect  the  law  as  laid  down 
in  2  De  G.  J.  &  S.  373.  See  L.  R  4  H.  L.  304.  See  also  FadeUe  v.  Bernard, 
1871,  19  W.  R.  565 ;  Boewea  v.  Coaks,  1884-86,  27  Ch.  D.  455 ;  11  App.  Cas.  240.] 

As  to  the  practice  of  the  Court  in  sanctioning  a  compromise  on  behalf  of  infants. 

If  the  Court,  having  all  the  necessary  facts  before  it,  sanctions  a  compromise  on  behalf 
of  infants,  and  it  afterwards  turns  out  that  the  Court  was  mistaken,  the  infants 
have  no  redress,  it  being  an  error  of  judgment  for  which  there  is  no  remedy. 

Bat  if,  by  suppression  or  misstatement,  the  Court  has  been  led  to  an  erroneous 
oonclusion,  the  persons  who  have  done  this  are  amenable,  and  the  Court  will  if 
possible  set  aside  the  transaction  as  against  the  innocent  party. 

The  facts  of  this  case  are  fully  stated  in  the  judgment. 
Mr.  Selwyn,  Mr.  Freeman,  and  Mr.  Cutler,  for  tne  Plaintiff. 
Mr.  Bageallay  and  Mr.  Jones  Bateman,  for  Lord  Mostyn. 

Sir  Hu^  Cairns,  Mr.  Speed,  Mr.  Hobhouse,  Mr.  Southgate,  Mr.  De  Gex,  Mr. 
Woodroffe,  Mr.  Dickenson,  Mr.  Druce,  and  Mr.  Macnaghten,  for  the  Defendants. 
Mr.  Selwyn,  in  reply. 

The  following  cases  were  referred  to,  viz. : — As  to  the  effect  of  misrepresentation 
and  concealment  of  material  facts;  Clapham  v.  Shilliio  (7  Beav.  146).  And  as  to  the 
deception  on  the  Court  having  invalidated  the  transaction;  Brydgea  v,  BranfiU  (12 
Sim.  369).  As  to  the  binding  effect  of  the  proceedings  on  the  infant  who  was  a 
party;  Mariion  v.  Morison  (4  Myl.  &  Cr.  215);  and  Cdvert  v.  Godfrey  (6  Beav.  97). 
As  to  the  Defendant  being  purchaser  for  valuable  consideration  without  notice,  and 
this  being  an  available  defence  without  the  legal  estate,  and  as  to  his  priority ;  Joyce 
V.  Bt  MoUyns  (2  Jones  &  Lat.  374);  Attorney-General  v.  WUkins  (17  Beav.  286); 
Pimps  V.  PkUlipt  (31  Law  J.  (Ch.)  321) ;  Greeiuoood  v.  Churchill  (6  Beav.  314) ;  Finch 
▼.  Shaw  (19  Beav.  600,  and  5  H.  of  L.  Cas.  905). 

[4BS^  March  17.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  This  is  a 
suit  instituted  by  an  infant,  who  has  become  adult  in  the  course  of  the  progress  of 
it,  asking  this  Court  to  declare  that  a  compromise  or  arrangement  entered  into  in 
March  1843  is  not  binding  on  him.  This  was  a  compromise  sanctioned  by  the  Court, 
sfter  a  report  of  the  Master  finding  that  the  arrangement  was  for  the  benefit  of  the 
infant,  and  it  was  carried  into  execution  by  and  under  the  authority  of  orders  made 
by  this  Court. 

Before  I  proceed  to  examine  the  facts  of  this  case,  which  I  shall  have  to  do  in 
aome  detail,  and  also  to  state  my  opinion  on  the  evidence  adduced,  it  is  desirable 
that  I  should  state  what  I  consider  it  to  be  the  law  which  applies  to  such  cases,  and 
what  it  is  that  the  Plaintiff  must  prove  to  enable  the  Court  to  give  him  the  relief  he 
Neks  to  obtain.  If,  in  the  course  of  a  suit  or  any  other  proceeding  in  this  Court,  a 
compromise  is  proposed  between  one  or  more  adult  persons  and  one  or  more  infants, 
the  Court  takes  steps  to  ascertain  whether  it  will  be  for  the  benefit  of  the  infant  or 
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infanta  that  the  proposed  compromise  should  be  aoeepted.  Formeriy  this  was  done 
by  a  reference  to  the  Master  to  ascertain  that  fact,  at  present  it  is  done  •ometimes  by 
reference  into  Chambers,  and  sometimes  without  adopting  that  course,  if  the  Judge, 
after  considering  the  evidence  presented  to  the  Court,  is  of  opinioii  that,  without 
further  investigation,  it  is  sufiScient  to  enable  him  to  decide  on  the  matter.  In 
dealing  with  such  a  question,  it  is  the  duty  of  a  Judge  (and,  as  I  believe,  a  duty 
always  performed  by  him)  to  consider  carefully  the  facts,  and  to  determine,  upon 
such  consideration,  what  is  best  to  be  done  for  the  infant,  in  like  manner  as  a  faUier 
would  act  for  a  son  in  similar  circumstance.  No  doubt  in  such  cases,  [469]  especially 
when  the  result  of  this  evidence  is  doubtful,  the  Court  is  much  iiduenced  by  the 
opinion  of  the  nearest  relatives  and  guardians  of  the  infant,  who  have  no  interest  in 
the  matter  except  to  promote  the  advantage  of  the  child.  When  this  has  been  done, 
and  the  Court  has  decided  in  favour  of  tne  arrangement,  and  the  arrangement  has 
been  thereupon  carried  into  execution,  the  whole  thing  is  concluded,  u  it  should 
afterwards  turn  out  that  the  Court  was  mistaken,  the  infant  has  no  redress ;  it  was 
an  error  of  judgment  for  which  there  is  no  remedy  and  which  cannot  now  be  altered. 
But  this  is  on^  where  the  whole  of  the  facte  which  were  necessary  to  enable  the 
Court  to  form  an  opinion  have  been  brought  fully  and  honestly  before  the  Court. 
The  Court  is  far  from  being  infallible ;  and  if,  by  suppression  or  misstatement^  the 
Court  has  been  led  to  an  erroneous  conclusion,  the  persons  who  have  done  this  are 
amenable  to  justice,  in  exactly  the  same  manner  as  they  would  have  been  where  the 
deception  had  been  practised  on  persons  other  than  the  Judge,  and  without  the 
intervention  of  the  Court  to  sanction  it.  This  is  an  equiMr  which  extends  far  beyond 
the  case  of  infants,  and  extends  to  every  case  where  the  dourt  has  been  intentiouallj 
deceived,  and  has  been  made  the  involuntary  instrument  of  depriving  others  of  their 
just  rights.  Whenever  this  occurs,  the  dourt  will,  as  far  as  possible,  redress  the 
ujury  inflicted ;  the  case  of  Bridges  v.  BranfiU  (12  Sim.  369)  is  an  instance  of  Uiis 
character.  In  all  such  cases,  the  Court  will  afterwards,  if  possible,  set  aside  the 
transaction  as  against  the  innocent  party ;  or  if  that  be  not  possible,  will,  as  far  as 
it  can,  prevent  the  further  operation  of  it  upon  him.  But  in  order  to  induce  the 
Court  to  take  this  step,  it  must  be  shewn  that  the  parties  to  the  transaction  have 
intentionally  sup-^460l-pressed  truth  as  suggested  error,  in  order  to  mislead  the 
Court.  The  question  1  have  to  decide  in  this  cause  is,  whether  this  has  been  done  on 
the  occasion  to  which  I  have  been  referred,  and  if  so,  by  whom. 

The  facts  are  shortly  as  follows: — In  1818  Sir  Thomas  Mostyn  made  his  will,  by 
which  (subject  to  a  term  of  500  years  which  he  created  therein)  he  devised  the 
Cors-y-Oedol  estate  and  the  Plas-Hen  estate  to  the  use  of  the  Defendant,  the  second 
Lord  Mostyn,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male.  He 
then  declared  the  trusts  of  this  term  to  be,  to  raise  and  pay  various  large  legates, 
amounting  in  the  whole,  provided  all  the  contingencies  occurred,  to  £75,000 ;  and 
amongst  tnem  was  a  legacy  of  £20,000  to  Eliza  Mostyn,  to  be  paid  to  her  at  twenty- 
one.  In  July  1826  Sir  Thomas  Mostyn  republished  nis  will,  and  he  died  on  the  17th 
of  April  1831.  The  will  was  duly  proved  by  the  first  Lord  Mostyn  and  Richard 
Parry,  who  were  the  executors.  The  Defendant  Thomas  Edward  Mostyn  Lloyd 
Mostyn,  the  eldest  son  of  the  second  Lord  Mostyn,  attained  twenty-one,  Imrred  the 
entail,  and  has  died  pending  the  proceedings  in  this  suit. 

At  the  death  of  Sir  Thomas  Mostyn,  the  Cors-y-Gedol  estate  was  subject  to  a 
mortgage  for  £45,000 ;  and  the  Plas-Hen  estate  was  subject  to  a  mortgage  for  £60,000. 
The  debts  of  the  testator  which,  in  addition,  were  charged  on  the  estates  by  the  will 
of  the  testator,  amounted  to  £132,090,  10s.  2d.,  making  a  total  primary  charge  on  the 
estates  of  £237,090,  10s.  2d.  The  amount  of  legacies  charged  on  the  said  estates 
included  in  the  term  of  500  years  amounted,  as  I  have  stated,  in  the  whole  to  £75,000 ; 
but  this  sum  included  therein  two  legacies  of  £10,000  each  to  two  sisters  of  the 
testator,  [461]  the  interest  of  which  was  to  be  paid  to  them  during  their  lives,  and 
the  capital  was  payable  only  in  the  event  of  their  marrying,  which  event  did  not 
occur. 

In  June  1840  Eliza  Mostyn  married  Captain  Brooke,  the  father  of  the  present 
Plaintiflf,  and  thereupon  the  legacy  of  £20,000  was  settled  in  the  following  manner : 
it  was  assigned  to  the  two  Deiendants,  E.  Hyde  Clarke  and  Geo.  Bochfort  Clarke,  in 
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tnist,  diirinx  tbe  joint  lives  of  Captain  and  Mrs.  Brooke,  for  the  sole  and  separate 
use  of  Mrs.  Brooke,  and  after  the  decease  of  either,  to  the  survivor  for  life,  and  after 
the  decease  of  the  survivor,  for  the  child  or  children  of  the  marriage.  The  Plaintiff  is 
the  sole  issue  of  that  marriage,  who  has  attained  his  age  of  twenty-one  years  during 
the  progress  of  this  suit 

The  first  Lord  Mostyn  had  been  advised,  in  the  first  instance,  that  all  the  legacies 
Hcured  by  the  500  years'  term  were,  by  the  will  of  the  testator,  charged  on  all  his 
devised  estates,  and  thereupon  he  paid  the  legacy  duty  due  in  respect  of  all  the 
legacies.  He  was  subsequently  better  advised,  and  by  the  highest  authority  at  the 
Bar,  that  this  was  erroneous,  and  that  the  Cors-y-Gwdol  and  Plas-Hen  estates  were 
alone  liable  to  pay  these  legacies;  and  thereupon  he  presented  a  memorial  to  the 
Commissioners  of  Stamps  and  Taxes  for  a  return  of  the  legacy  duty,  on  the  ground 
that  the  estates  comprised  in  the  term  were  not  sufficient  to  pay  the  legacies,  and 
that  the  full  value  of  the  estates  would  be  absorbed  by  the  debts  which  the  personal 
estate  was  insufficient  to  pay.  His  first  memorial  was  presented  in  1842 ;  the 
Commissioners  of  Stamps  and  Taxes  would  not  entertain  the  subject  without  proof 
that  the  legatees  had  released  the  estates  from  their  legacies.  This  was  accordingly 
done. 

[462]  In  order  further  to  facilitate  the  administration  of  the  estate  an  Act  of 
ParuameDt  was  obtained. 

The  effect  of  the  Act  was  as  follows : — It  received  the  Boyal  assent  on  the  30th 
of  July  1842 ;  it  was  intituled  "  An  Act  for  vesting  parts  of  the  settled  estates  of  the 
Honorable  Edward  Mostyn  Lord  Mostyn  of  Mostyn,  in  the  county  of  Flint,  in  trustees, 
upon  trust  to  sell,  mortgage  or  exchange  the  same,  and  to  lay  out  the  moneys  to 
arise  therefrom  in  the  payment  of  debts,  charges,  and  mortgages  upon  or  affecting  the 
tame  or  other  estates  settled  to  the  same  uses,  or  in  the  purchase  of  other  estates  to  be 
•etded  to  the  same  uses,  and  for  other  purposes."    (6  &  6  Vict.  (Private  Act),  c.  xxxii.) 
This  Act  recited  the  will,  and  the  insufficiency  of  the  personal  estate  and  of  the 
Cors-y-Gedol  and  Plas-Hen  estates  devised  for  500  years  to  pay  the  debts ;  and  it 
enacted  that  the  hereditaments  in  the  schedules  (which  comprised  the  Cors-y-Gedol 
and  Plas-Hen  estates)  should  be  discharged  of  the  trusts  and  of  the  will,  and  be  vested 
in  three  trustees  for  sale  or  mortgage,  and  the  money  thereby  raised  was  to  be  paid 
into  the  Court  of  Chancery,  and  applied  under  the  control  and  discretion  of  the 
Coort ;  first,  in  payment  of  the  costs ;  and  in  the  next  place,  after  paying  any  mort- 
gage aJBTecting  the  same,  "  in  paying  the  debts,  expenses,  legacies,  and  annuities  by 
the  said  will  charged  upon  the  said  term  of  500  years  created  in  the  Cor8-y-G«dol 
tod  Plas-Hen  estates ;  but  so  far  and  to  such  extent  only  as  the  said  debts,  expenses, 
legacies,  and  annuities  so  charged  upon  the  said  term  ou^ht  to  be  paid  under  the 
trusts  of  the  said  will,"  and  subject  thereto  in  the  manner  in  the  said  Act  mentioned. 
It  is  unnecessary  to  enter  into  the  detail  of  how  this  [463]  was  effected  with 
req)ect  to  the  other  legatees,  or  to  relate  what  arrangements  were  made  with  them ; 
the  only  material  matter  for  consideration  is,  the  manner  in  which  the  legacy  of 
X20,000  so  settled,  as  I  have  before  stated,  was  released.     This  was  accompanied  as 
follows : — The  first  and  second  Lord  Mostyn  proposed  to  Captain  and  Mrs.  Brooke 
sod  their  trustees  that  they  should  accept  the  security  of  the  bond  of  the  second  Lord 
Mostyn  for  the  amount,  to  be  paid  in  January  1861,  when  his  eldest  son  the  late 
Defendant^  would  attain  twenty-one  years,  and  also  to  pay  interest  thereon  at  the 
rate  of  £4  per  cent,  per  annum  in  the  meantime;  and  they  assured  the  trustees 
snd  Captain  and  Mrs.  Brooke  that  the  estates  were  insufficient  to  pay  the  legacy,  or  any 
part  of  it^  and  that  this  proposal  of  giving  a  bond  to  secure  the  interest  and  ultimate 
payment  of  the  principal  arose  from  a  desire  to  benefit  them,  and  more  especially 
from  a  wish  to  fulfil  the  wishes  of  the  testator  Sir  Thomas  Mostyn,  as  far  as  it  was 
possible,  although  they  were  not  legally  bound  to  do  so.     That  by  this  means  Captain 
and  Mrs.  Brooke  would  get  the  legacy  paid,  and  that,  without  it,  they  would  get 
iMtbing. 

After  some  negotiation  this  proposal  was  accepted,  but  in  order  to  make  it  binding 
on  the  infant  Plaintiff  it  was  necessary  to  obtain  the  sanction  of  this  Court  to  the 
arrangement.  Accordingly,  in  November  1842,  the  bill  in  Brooke  v.  Lord  Mostyn  was 
filed  for  this  purpose,  praying  that  the  legacy  of  £20,000  might  be  raised  and  paid 
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by  sale  of  the  said  eatatea  or  a  competent  part  thereof.  In  February  1843  a  petition 
was  presented  in  the  name  of  the  infant  Plaintiff,  stating  the  proposed  arrangement^ 
and  praying  for  an  inquiry  to  ascertain  whether  it  was  proper  to  be  acceded  to  on  the 
part  of  the  infant ;  and  on  the  17th  of  February  1843  [464]  an  order  was  made 
referring  it  to  the  Master  to  ascertain  and  report  on  that  fact  to  the  Court.  The 
necessary  evidence  was  laid  before  the  Master,  which  induced  him  to  come  to  the 
conclusion  that  the  arrangement  was  beneficial  (on  this  evidence  I  shall  have  to 
comment  presently);  and  on  the  14th  of  March  1843  Captain  and  Mrs.  Brooke 
released  their  interest  in  the  estates  comprised  in  the  500  years'  term.  On  the  same 
day  the  Master  made  his  report,  finding  the  arrangement  was  pa  advantageous  one 
for  the  infant.  On  the  following  day,  the  15th  of  Nurch  1843,  the  trustees  of  Captain 
and  Mrs.  Brooke's  marriage  settlement  released  the  estates  included  in  the  term  of 
500  years  from  all  claim  from  them,  and  on  the  17th  of  March  1843  the  Court  made 
an  order  confirming  the  arrangement  on  the  part  of  the  infant  Plaintiff,  and  thereupon 
the  Defendant  Lora  Mostyn  executed  a  deea  of  covenant  on  the  20th  of  March  184S, 
by  which  he  covenanted  to  pay  £20,000  to  the  trustees  on  or  before  the  20th  of 
January  1851,  and  to  pay  interest  after  the  rate  of  £A  per  cent,  per  annum  in  the 
meantime. 

The  property  has  now  been  sold  ;  Plas-Hen  has  produced  £187,882,  15s.,  besides 
leaving  twenty-one  lota  not  yet  sold,  and  Cors-y-Oedol  estate  has  produced  the  sum 
of  £124,428,  2s.  9d.,  making  a  total  of  £312,344,  17s.  9d.,  and  the  portion  of  which 
remains  unsold  is  estimated  to  be  of  the  value  of  £8000,  and  probablv,  as  the  estimate 
is  made  on  behalf  of  the  Defendants,  the  estimate  is  a  low  one.  In  addition  to  all 
this,  there  ia  to  be  added  the  personal  estate  of  the  testator  not  specifically  bequeathed, 
amounting  in  the  whole  to  £46,262,  ISs.  lid. 

Since  the  hearing,  I  have,  at  my  request,  been  furnished  with  a  statement  from 
the  Defendants,  verified  by  the  affidavit  of  Mr.  Cust,  giving  all  the  details  by  [4661 
which  the  figures  are  arrived  at,  and  which  ia  also  accompanied  by  the  comments  ana 
mode  of  stating  the  accounts  of  the  Plaintiff.  By  this  statement  of  Mr.  Cust,  it 
appears  that  the  total  amount  of  assets,  including  therein  £46,671,  lis.  Id.  received 
for  rents  of  both  estates  up  to  the  time  of  the  sale,  amounts  to  the  sum  of  £427,435, 
lis.,  and  midcing  the  deduction  of  £46,671,  lis.  Id.  for  rents,  a  sum  of  £380,763,  9s. 
lOd.  Whereupon  it  is  pointed  out,  on  behalf  of  the  Plaintiff,  that  the  amount  of 
debts  charged  on  the  estate  comprised  in  the  term  being,  according  to  the  Defendant's 
own  statement,  £237,090,  lOs.  2d.  and  no  more,  and  the  legacies  £66,000  and  no 
more,  after  deducting  therefrom  two  contingent  legacies  of  £10,000,  the  capital  of 
which  never  became  payable,  make  together  a  total  of  £292,090  and  no  more  as  the 
charge  on  the  property,  leavine  a  balance,  if  the  property  had  been  sold  at  onoe,  of 
£88,673  to  provide  against  all  contingencies  of  costs  and  the  like,  and  thence  they 
argue,  with  apparent  force,  that  there  must  have  been  gross  misrepresentation  to 
induce  the  Court  to  believe  that  the  property  was  not  sufficient  to  raise  and  pay  the 
legacies  charged  upon  it. 

Few  things  require  more  careful  examination  than  an  argument  founded  on 
figures,  few  things,  I  regret  to  say,  are  more  deceptive  than  figures,  and  how  they 
may  be  dealt  wiui,  and  what  different  results  may  be  produced  from  different  modes 
of  stating  the  same  sets  of  figures,  is  well  exemplified  in  this  case.  Two  statements 
are  sent  in  to  me,  one  on  behalf  of  the  Plaintiff  and  another  on  behalf  of  the 
Defendants,  both  of  them  are  drawn  from  the  same  sources,  the  data  are  identical,  but 
only  stated  in  a  different  manner. 

I  find  the  statement  of  the  Plaintiff  produces  a  surplus  of  assets  over  liabilities  of 
the  testator  of  £209,129,  6b.  5d.  [466]  for  the  purpose  of  meeting  the  payment  of  the 
legacies,  and  besides  this  surplus,  the  Plaintiff  refers  to  the  unsold  lots  and  several 
other  items,  to  which  no  actual  money  value  has  hitherto  been  assigned,  and  which  he 
has  not,  therefore,  brought  into  account. 

On  the  other  hand,  the  statement  on  the  part  of  the  Defendants  shews  a  balance 
of  £8228,  2s.  4d.  and  no  more,  being  the  whole  that  is  applicable  for  the  same 
purpose,  that  is  for  payment  of  the  £65,000  legacies  and  interest  on  the  two  legacies 
of  £10,000  each  to  the  two  sisters  of  the  testator. 

I  have  examined  both  accounts  and  compared  the  items  in  them  with  the  admitted 
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and  Mtablished  data  in  order  to  form  my  own  conclusion  as  to  -the  results  to  1)6 
derived  from  them.  Each  is,  of  course,  made  out  in  the  most  favorable  manner 
possible  to  the  party  who  produces  it.  The  Plaintiflfs  account  omits  many  very 
material  considerations ;  above  all,  it  omits  all  question  of  costs,  which  have  been 
very  heavy,  and  unavoidably  so,  in  the  administration  of  this  estate.  The  Defendants' 
account  contains,  in  the  statement  of  deductions,  two  items  which,  as  far  as  I  under- 
stand the  amount,  ought  to  be  omitted  or  are  at  least  of  very  doubtful  admission. 
The  first  is  for  the  expense  of  management,  in  addition  to  the  sums  allowed  for 
repairs  by  the  Master's  report,  this  amounts  to  £7600.  If  I  rightly  apprehend  the 
evidence,  this  has  been  deducted  previously  in  the  ascertainment  of  the  amounts  of 
the  net  rente,  which  are  stated  in  the  accounts  of  assets.  The  second  is  an  item  of 
£2000  for  repairs  of  the  C!or8-y-Gedol  estate  since  the  date  of  the  Master's  report  of 
the  8th  July  1846,  but  I  do  not  find  on  the  opposite  side  of  the  accounts  any  entry  for 
the  rents  of  the  Cors-y-Gredol  estate  received  during  the  same  period,  that  is  since  the 
[467]  8th  of  July  1846.  If  so,  this  item  must  be  excluded.  In  addition  to  this, 
(here  are  four  items  of  estimated  costs,  amounting  in  the  whole  to  £4500,  but  this 
appears  to  me  to  be  reasonable.  On  one  point  of  difference  between  the  Plaintiff  and 
Defendant,  I  think  that  the  mode  of  taking  the  account  by  the  Defendant  is  correct, 
and  that  is,  that  the  Defendant  is  to  be  charged  only  with  the  net  rental  in  estimating 
the  value  of  the  property.  It  is  certainly  shewn  that  large  sums  of  money  were 
expended  out  of  the  rents  received,  not  merely  in  repairs,  but  also  in  improving  the 
property,  but  the  value  of  the  improvements  is  shewn  in  the  increased  price  obtained 
tor  the  property.  Even  if  I  were  taking  the  account  adversely,  that  is,  in  order  to 
charge  the  Defendants  with  repayment  of  everything  they  had  received,  as  I  should 
do  against  a  mortgagee  in  possession,  if  I  charged  him  with  the  full  amount  of  the 
rents  received,  I  must  allow  a  corresponding  reduction  from  the  prices  realised  by  the 
sale,  a  very  vague  and  uncertain  matter,  and  I  am  only  estimating  a  probable  result. 
I  cannot,  therefore,  on  the  present  occasion,  do  otherwise  than  take  the  account  in 
this  respect  as  the  Defendants  have  stated  it.  However,  on  going  through  this 
account,  and  after  making  the  largest  deduction  that  could  be  reasonably  expected  to 
be  made  from  it,  if  I  were  taking  the  account  between  the  adverse  parties  in  the 
manner  I  have  above  stated,  it  could  not  raise  this  balance,  which  would  have  been 
applicable  towards  the  payment  of  legacies,  above  the  sum  of  £20,000,  and  this  would 
uve  had  to  be  applied  in  payment  of  the  legacies  of  £55,000,  and  this  after  taking 
into  account  the  value  of  the  unsold  lots.  It  may  well  be  that  the  unsold  twenty-one 
lots  would  produce  much  more  than  the  estimated  value  of  £8000,  but  still,  if  the 
rest  of  this  account  is  correct,  the  additional  sums  could  not  raise  this  surplus  to 
anything  [4683  sufficient  to  do  more  than  pay  a  small  dividend  on  the  amount  which 
woold  have  been  due  for  principal  and  interest  on  the  legacies  at  the  date  of  the 
Master's  report. 

But,  besides  this,  there  are  many  other  things  to  be  taken  into  consideration  in 
examining  the  question  which  alone  I  am  now  considering,  viz.,  whether  the  actual 
produce  of  the  estates  would  have  been  sufficient  to  have  discharged  the  legacies  and 
annuities  given  by  the  testator's  will,  one  of  which,  and  a  very  material  one,  is  this : 
that,  unless  for  this  arrangement,  the  sale  of  the  property  would  have  been  a  forced 
sale  under  the  direction  of  the  Court,  which  would  have  probably  diminished  the 
prices  realised,  and  would  certainly  have  materially  increased  the  expense.  I  think 
it  needless  to  relate  the  various  modes  by  which  I  have  endeavoured  to  test  the 
aoenracy  of  the  conclusion  at  which  I  have  arrived  on  these  accounts,  but,  on  the  best 
consideration  that  I  am  able  to  give  to  the  matter,  I  am  of  opinion  that  the  estates,  if 
sold  immediately  after  the  passing  of  the  Act  of  Parliament  and  under  the  provisions 
of  that  Act,  or  by  order  of  this  Court,  they  would  not  have  produced  a  surplus 
sufficient  to  have  paid  anything  but  a  small  dividend  of  the  legacies. 

In  addition  to  this,  it  is  to  oe  considered  that  a  considerable  additional  price  must 
he  attributed  to  the  fact  that  the  estate  was  sold,  under  the  provisions  of  the  Act  of 
Parliament,  in  fee-simple,  and  not  for  a  term  of  500  years.  It  is  quite  true  that  the 
reversion  of  an  estate  in  fee-simple  expectant  on  a  term  of  500  years  would  be  worth 
nothing  in  the  market,  except  to  the  owner  of  the  term ;  but  it  does  not  therefore 
follow  that  the  additional  price  obtained  by  selling  the  fee-simple  [469]  would  not  be 
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very  coiiJ9iderable.(l)  It  is  true,  as  I  obsenred  during  the  course  of  the  argument^  that 
thus  increased  price,  derived  from  the  powers  of  the  Act  of  Parliament,  is  not  to  be 
allotted  entirely  either  to  the  termor  or  to  the  reversioner.  It  ought,  no  doubt,  to 
be  apportioned  between  them.  But  still,  there  has  been  a  large  increase  of  price, 
which  has  unquestionably  been  accomplished  by  the  powers  given  in  the  Act  of 
Parliament,  which  has  enabled  this  property  to  be  sold  in  the  manner  it  has  been. 
But  allowing  every  increase  of  value,  still  my  conviction  is,  that  even  if  the  legatees 
had  waited  till  the  sales  could  be  realised  as  they  have  been,  and  even  if  the  whole 
value  of  the  property  in  fee-simple  had  been  distributed,  after  payment  of  the  liabilities, 
in  payment  of  the  legacies  and  annuities,  it  would  still,  even  with  the  aid  of  the 
personal  estate,  have  been  insufficient  to  have  paid  more  than  a  small  portion  of  what 
would  have  been  due  on  those  legacies.  In  other  words,  that  if  no  compromise  or 
arrangement  at  all  had  been  entered  into,  and  the  whole  of  Cors-y-Gedol  and  Plas-Hen 
estates  instead  of  a  term  had  been  charged  with  the  payment  of  these  legacies,  and 
that  I  was  now  to  take  the  account  of  the  produce  of  the  property  so  chargM,  matdng 
only  just  allowances  to  the  Defendants  that  the  amount  applicable  towards  payment 
of  this  legacy  of  £20,000  would  be  very  small. 

This  conclusion,  which  I  have  arrived  at,  is  a  very  material  circumstance  in  favor 
of  the  Defendants.  It  is  far  from  disposing  of  the  whole  matter ;  for,  had  I  come  to 
an  opposite  conclusion,  and  that  to  which  the  Plaintiff  desires  to  lead  me,  it  woald 
not  have  proved  [470]  that  fraud  or  deception  had  been  used  to  induce  the  Court  to 
sanction  the  arrangement ;  and  though  I  have  arrived  at  this  conclusion  in  favor  of 
the  Defendants,  it  mav  still  be  that  the  Court  was  intentionally  deceived  and  misled 
to  pronounce  the  order  sanctioning  the  compromise.  I  have  therefore  found  it 
necessary  to  examine  into  the  accuracy  of  the  statements  made  to  the  Master  and  the 
Court,  on  the  faith  of  which  the  report  of  the  Master  and  the  order  of  the  Court  were 
founded,  because  if  I  were  of  opinion  that  these  were  intentionally  falsified,  I  should 
still  be  of  opinion  that  the  matter  could  not  be  binding  on  the  infant,  and  that  he 
would  be  entitled  to  call  on  this  Court  to  assist  him  in  preventing  the  order,  and  the 
release  founded  on  it,  from  binding  his  interest. 

On  the  occasion  of  the  reference  to  the  Master,  the  evidence  was  to  this  effect: — 
Lord  Mostyn  made  an  affidavit,  in  which  he  stated  that  Sir  Thomas  Mostyn  owed  to 
specialty  and  simple  contract  creditors  £110,000,  to  mortagees  £105,000,  making 
together  £215,000  j  that  the  personal  estate  which  would  be  realised  consisted  of 
£43,000,  and  that  the  total  value  of  the  estates  comprised  in  the  term  was  £151,800, 
making  together  £194,800,  and  leaving  a  deficiency  of  assets  to  meet  the  liabilities  of 
£20,200. 

Mr.  Cynric  Lloyd  swore  that  the  property  had  been  estimated  at  £161,000  by 
competent  surveyors,  and  that  he  believed  that  to  be  the  real  value  of  the  property. 
The  report  he  referred  to  was  the  report  of  Mr.  Lygons,  which  report  was,  in  fact, 
substantially  to  that  effect.  My  present  opinion  is  that  they  all  under-estimated  the 
value  of  the  property.  I  believe,  at  that  time,  if  sold  in  lots  and  only  for  the  residue 
of  the  term  of  500  years,  it  would  have  produced  a  much  larger  sum  than  £151,000; 
but  I  [471]  come  to  this  conclusion,  assisted  by  the  knowledge  I  derive  from  dis- 
covering what  the  property  has  actually  produced.  It  is  true  that  Mr.  Jones  Bateman 
stated  that  the  property  was,  if  well  managed,  worth  £10,000  per  annum,  and  would 
sell  for  £400,000.  I  think  that  this  was  as  much  an  over-estimate  the  other  way ;  it 
is  obvious  that  it  was  so  treated  at  the  time,  and  that  it  was  clearly  disregards  by 
everyone  as  the  mere  loose  expression  of  opinion  of  one  who  was  not  a  surveyor,  and 
who  had  not  carefully  investigated  the  subject. 

After  reading  the  evidence  given  thereon  before  the  Master  in  as  scrutinizing 
manner  as  I  can,  and  testing  it  by  subsequent  experience,  I  am  convinced  that  it  was 
given  hand  fide.  I  have  no  doubt  it  was  given,  as  it  always  is  in  such  cases,  with  a 
view  to  depreciate  rather  than  enhance  the  value  of  the  property.  This  is  a  circum- 
stance which,  as  everyone  acquainted  practically  with  these  transactions  is  aware  of, 

(1)  In  Edmonds  v.  Lord  Foley,  reported  30  Beav.  282,  the  remainder  (consisting 
of  nine  months)  of  an  old  term  of  200  years,  sold  for  £3000.  See  7  Jur.  1268,  and 
31  Law  J.  (Ch.)  384. 
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and  it  is  a  matter  carefully  to  be  guarded  sfainat  by  the  Court ;  but  I  do  not  believe 
that  any  bond  fide  sarveyor,  not  valuing  it  for  any  party  in  a  cause,  but  merely  as  to 
what  he  considered  the  property  would  really  fetch  in  the  market,  would  have  put 
the  value  of  the  estates  compriseid  in  the  term  at  a  higher  sum  than  £200,000  ;  and 
even  putting  the  value  of  them  at  that  amount,  still,  I  think  that  the  arrangement,  as 
it  then  stood,  was  a  reasonable  one,  and  one  proper  to  be  carried  into  execution  on 
behalf  of  the  infant  Even  now,  with  the  assistance  of  what  has  since  occurred  with 
respect  to  the  realisation  of  money  by  the  sale  of  this  property,  and  on  the  assumption 
that  the  legacy  of  X20,000  only  formed  part  of  legacies  to  the  amount  of  £55,000,  all 
similarly  situated,  and  payment  of  which  all  the  legatees  could  have  enforced,  if  the 
Plaintiff  or  his  trustees  could  have  compelled  payment  of  the  legacy  given  to  [472] 
Mrs.  Brooke,  I  should  be  of  opinion  that  the  arrangement  was  a  beneiicial  one. 

It  is  important  to  observe  what  the  arrangement  was,  even  if  tried  by  our  present 
experience,  and  assuming  the  property  to  realize  on  a  sale  what  it  has  never  done. 
It  avoided  a  long,  expensive  and  doubtful  litigation,  after  which  it  was  very  probable 
that  nothing  might  have  been  realised  in  respect  of  the  legacy,  and  when  it  was 
naroely  possible  that  the  whole  should  be  so  realised.  In  the  next  place,  whatever 
could  be  obtained  would  be  at  an  uncertain  and,  as  the  result  shews,  a  very  distant 
period  of  time.  In  the  third  place.  Captain  and  Mrs.  Brooke  and  their  son  obtained 
the  bond  and  covenant  of  a  nobleman  standing  in  the  position  of  Lord  Mostyn,  by 
which  document  he  bound  himself  that  he  would  pay  the  interest  on  the  £20,000  at 
£4  per  cent,  per  annum  until  his  eldest  son  came  of  age,  which  event  was  to  take 
place  in  eight  years,  and  then,  that  he  would  either  pay  the  full  amount  of  £20,000 
to  the  trustees  of  the  settlement,  or  that  he  would  cause  the  amount  to  be  charged  or 
secured  on  his  estates.  No  one,  of  course,  at  that  time,  conceived  it  possible  that  the 
bond  and  covenant  of  a  gentleman  standing  in  the  position  of  Lord  Mostyn,  who  at 
that  time  was  a  gentleman  of  large  possessions,  distinguished  ancestors  and  untarnished 
honour,  would,  in  the  course  of  a  few  years,  become  utterly  worthless.  Even  now, 
were  a  similar  case  to  occur  to-morrow  with  a  gentleman  situated  as  the  Defendant, 
the  second  Lord  Mostyn,  was  then,  and  after  the  sale  of  the  estates  for  the  moneys 
realised,  I  should,  rather  than  take  the  long  and  expensive  accounts  which  would  now 
he  necessary,  sanction  a  similar  arrangement  on  the  part  of  the  infant.  All  litigation 
stopped,  all  the  expense  and  all  the  dehy  consequent  on  the  sales  of  so  large  a  property 
[473]  avoided,  a  delay  which  in  this  case  has  exceeded  twenty  years,  all  the  worry 
and  expense  on  the  part  of  the  infant  removed.  Who  could,  at  that  time,  have 
anticipated,  who  would  now  suppose,  that  in  the  short  space  of  five  years  any  noble- 
man or  gentleman  in  such  a  position,  not  subject  to  the  risks  and  casualties  of  trade  or 
eommerce,  would  have  become  utterly  insolvent,  and  become  the  subject  of  adjudication 
by  the  Court  of  Bankruptcy  1 

The  position  and  situation  of  the  Plaintiff  and  of  his  parents  (one  of  whom  has 
been  removed  from  the  scene  before  the  catastrophe  has  occurred)  is  one  which  every- 
one must  deeply  feel.  But  though  I  feel  much  compassion  for  his  position,  the  care- 
fal  examination  I  have  made  of  the  evidence  and  proceedings  in  this  case  satisfies  me 
diat  the  compromise  and  arrangement  of  February  1843  was  a  proper  one  to  be 
sanctioned  by  the  Court;  that  it  was  obtained  by  no  fraud;  by  no  intentional 
misstatements,  but  fairly  and  honestly ;  and  that  the  Plaintiff  is  not  entitled  to  any 
relief. 

The  bill  must  be  dismissed,  but  I  shall  give  no  costs,  except  to  Messrs.  Clarke,  the 
trustees  of  his  marriage  settlement. 

Note.— The  Plaintiff  appealed  [3  De  G.  J.  &  S.  373],  and  the  Lords  Justices,  on 
(he  20th  of  December  1864,  declared  that  the  compromise  was  not  binding  on  the 
Plaintiff,  on  the  ground  that  in  the  proceedings  before  the  Master  there  had  been  a 
SDppression  of  material  facts  known  only  to  Lord  Mostyn  and  his  adviser.  The  case 
will,  it  is  said,  be  carried  by  appeal  to  the  House  of  Lords.    [L.  B.  4  H.  L.  304.] 
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[474]    Cars  v.  Livino  (No.  2).    April  16,  1864. 

Bequest  by  a  man  to  his  wife,  to  be  applied  for  the  mainteiiance,  &c,  of  herself  and 
tneir  children :  Held,  that  the  right  of  an  unmarried  daughter  to  maintenance,  &o., 
did  not  cease  on  her  attaining  twenty-one. 

The  testator  mve  his  real  and  personal  estate  in  trust  to  pay  the  income  to  his 
wife  during  her  life,  or  as  she  should  by  writing  appoint,  but  without  power  of 
anticipatiou,  to  the  end  and  intent  that  the  same  might  be  for  the  sole,  separate  and 
peculiar  use  and  benefit  of  his  wife  and  their  children,  and  applied  for  the  maintenance 
and  support  of  herself,  and  maintenance,  education,  clothing  and  support  of  such  child 
or  children.     After  the  decease  of  his  wife,  the  property  was  given  to  his  children. 

The  testator  died  in  1840,  and  his  widow  afterwards  mortgaged  her  interest  and 
took  the  benefit  of  the  Insolvent  Act.  At  the  hearing  on  further  consideration  in 
June  1860  (28  Beav.  644),  there  was  but  one  child,  Sophia  Living,  who  required 
maintenance,  and  it  was  declared  that  she  "  was  entitled,  during  the  life  of  her  mother 
or  until  further  order,  to  be  maintained,  educated,  clothed  and  supported  by  and  oat 
of  the  income  of  the  residuary  estate  of  the  testator." 

The  residue  amounted  to  X752  stock  and'jClO,  19s.  cash ;  and  Sophia  having  since 
attained  twenty-one,  the  question  was,  whether  her  right  to  maintenance  had  ceased. 

Mr.  Selwyn,  for  the  Plaintiff. 

Mr.  J.  H.  Palmer  and  Mr.  Lewin,  for  mortgagees. 

[476]  Mr.  Baggallay,  for  the  assignee.  The  daughter  is  living  with  the  mother, 
and  to  continue  the  maintenance  would  be  to  give  the  whole  income  to  the  daughter 
and  mother,  notwithstanding  her  assignment  and  insolvency. 

Thb  Master  of  thk  TSaiAS  [Sir  John  Romilly].  I  see  nothing  to  confine  the 
daughter's  right  to  infancy ;  although  there  might  be  some  dii&culty  in  the  case  of  a 
son  who  ought  to  earn  his  own  livelihood.  I  think  the  proper  mode  of  construing  the 
will  is,  that  so  much  as  may  be  required  for  the  support  of  the  daughter  should  be 
applied  for  that  purpose  notwithstanding  she  has  attained  twenty-one. 

[476]    Abadah  v.  Abadau.    Marek  1,  2,  1864. 

[S.  C.  33  L.  J.  Ch.  593 ;  10  L.  T.  53 ;  10  Jur.  (N.  S.)  505 ;  12  W.  R.  615. 
See  Gleadow  v.  Leetham,  1882,  22  Ch.  D.  272.] 

A  testator  appointed  an  annuity  of  £500  a  year  to  his  widow  for  life,  "  to  be  payable 
without  any  deduction  whatever."    Held,  that  it  was  not  given  free  of  income  tax. 

The  testator,  by  his  will  dated  in  1841,  bequeathed  a  share  of  his  personal  estate 
to  his  son  William  for  life,  and  after  his  death  to  his  son's  children.  And  he  gave  to 
his  son  a  power  to  appoint  a  jointure  to  his  wife  not  exceeding  the  yearly  sum  of 
J&500  issuing  out  of  the  property,  and  to  be  paid  without  any  deduction  whatever. 

The  testator  died  on  the  2d  of  June  1842. 

The  5  &  6  Vict.  c.  35,  imposing  income  tax,  passed  on  the  22d  of  June  1842,  bat 
it  took  effect  from  the  5th  of  April  1842. 

The  son  afterwards,  in  1847,  made  his  will,  b^  which  he  appointed  the  yearly  sum 
of  ;£500  to  his  wife  for  her  [476]  life  for  her  jointure,  charged  on  the  property,  and 
"  to  be  payable  without  any  deduction  whatsoever." 

The  son  died  in  1852,  and  the  question  now  was,  whether  the  jointure  ought  to 
be  paid  free  of  income  tax. 

Mr.  Selwyn,  for  the  trustees.  It  has  been  decided  that  a  testator  may,  by  will, 
bequeath  an  annuity  free  from  income  tax ;  Festirig  v.  Taylor  (3  Beat  &  Smith,  217) ; 
but  his  intention  to  do  so  must  be  clearly  expressed.  In  Festing  v.  Taylor  the  direction 
was  to  pay  the  rent  charge  without  any  deduction  on  account  of  taxes,  present  or 
future,  chu'ged  either  on  the  rent  charge  or  on  the  person  entitled  to  it ;  but  here 
there  is  simply  a  charge  of  the  annuity  payable  "  without  any  deduction  whatever." 
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This  18  Dot  sufficient ;  the  income  tax  was  not  a  deduction  but  a  personal  charge  on 
the  annuitant  in  respect  of  her  inooma.  The  first  testator  could  not  have  considered 
the  income  tax  as  a  deduction,  for  it  did  not  exist  either  at  the  date  of  his  will  or  at 
his  death. 

Mr.  Cole,  for  the  widow.  This  annuity  is  bequeathed  free  from  income  tax.  It 
having  been  determined,  reversing  the  prior  decisions,  that  there  is  nothing  in  the 
5  &  6  Vict.  0.  39,  s.  103,  to  avoid  a  direction  to  pay  an  annuity  free  from  income  tax, 
and  that  a  will  does  not  come  within  that  section,  which  relates  to  "contracts, 
covenants  and  agreements,"  it  follows  that  income  tax  now  stands  on  the  same  footing 
as  legacy  duty.  This  annuity,  being  payable  "  without  any  deduction,"  is  clearly 
payable  free  of  legacy  duty,  and,  for  the  same  reason,  it  is  exonerated  from  the  pay- 
ment of  income  tax.  The  5  &  6  Vict.  c.  35,  s.  102,  enacts  that  upon  [477]  all 
annuities  "  there  shall  be  charged  "  7d.  in  the  pound,  and  the  person  liable  to  pay  the 
annuity  is  authorized  to  "  deduct "  the  amount  so  charged.  The  tax  is,  therefore, 
both  a  charge  on  the  annuity  and  a  "deduction"  from  which  the  testator  has 
exonerated  it. 

To  relieve  a  bequest  from  the  charge  of  income  tax,  it  is  not  necessary  to  use  the 
words  "  free  from  income  tax ; "  any  general  words  are  sufficient  for  that  purpose.  In 
Tkner  v.  MuUineux  (l  John.  &  Hem.  334)  some  of  the  annuities  were  to  be  {«id  "  free 
from  all  deductions,  and  it  was  held  that  they  were  free  from  the  income  tax ;  and 
in  Lord  Lovai  v.  The  Duchess  of  Leeds  (2  Dm.  &  Sm.  62),  it  was  held  that  income  tax 
was  a  tax  "affecting"  a  mansion-house  given  to  the  duchess  for  life.  He  also  referred 
to  16  &  17  Vict.  c.  34. 

Mr.  Selwyn,  in  reply.  In  Turner  v.  MvUineux  the  Vice-Chanoellor  proceeded  on 
this : — That  the  testator,  on  the  face  of  his  will,  had  shewn  that  he  considered  income 
tax  to  be  a  deduction.  In  Lethbridge  v.  Thurhw  (15  Beav.  334),  where  an  annuity 
was  given  to  one  for  life,  "  clear  of  legacy  duty  and  every  other  deduction  whatever," 
it  was  held  exOTCSsly  that  income  tax  was  not  a  "  deduction." 

Mareh  2.  Thk  Master  of  the  Bolus  |^Sir  John  Bomilly].  I  have  looked  at 
the  cases  cited  very  carefully,  and  I  am  of  opinion  that  they  all  come  back  to  this : — 
What  was  the  intention  of  the  testator ;  was  it  directed  against  the  income  tax,  and 
did  he  consider  it  in  the  nature  of  a  deduction  from  the  legacy.  The  matter  is  shewn 
in  a  moment  in  this  way  : — If  a  legacy  be  given  to  A.  B.  [4TO1  "  free  from  all  taxes," 
and  an  annuity  be  given  to  C.  D.  "  free  from  all  deductions : '  assume  they  are  both 
fA  the  value  of  £1000;  no  doubt  they  are  both  free  from  legacy  duty;  but  the 
aoouitant  will  have  to  pay  the  income  tax,  which  the  legatee  will  not.  So  if  you  give 
a  specific  legacy  of  £1000  stock  to  a  person  and  say  it  shall  be  paid  free  from  all 
deductions,  the  legacy  duty  will  have  to  be  paid  by  the  executor  and  borne  by  the 
residuary  legatee,  but  the  legatee  will  still  have  to  pay  the  property  tax  de  anno  m 
omntm  on  the  dividends  of  the  stock  as  they  become  due.  But  it  is  argued  that  if  it 
be  an  annuity  worth  ten  years'  purchase,  not  only  legacy  duty,  but  the  income  tax 
also,  is  to  be  deducted  from  the  annuity,  or  the  value  of  the  annuity,  which  is  the 
same  thing.  I  find  from  Tvmer  v.  MuUine/ux  that  Vice-Chancellor  Wood  was  of 
opiaion  that  income  tax  is  not  properly  a  deduction  from  a  legacy;  he  says,  "This 
Court  always  holds  that  income  tax  is  not  a  deduction."  It  is,  I  think,  a  tax  on  the 
income  of  the  legatee  from  whatsoever  source  it  may  be  derived. 

All  the  cases  proceed  on  this  foundation :  That  if  the  testator  expressly  points 
to  the  deduction  of  the  income  tax,  it  is  a  bequest  of  so  much  additional  to  the  legacy 
or  annuity ;  and  the  Court  of  Exchequer  Chamber  has  determined,  notwithstanding 
the  policy  of  the  103d  section  of  the  Act,  that  a  testator  may  direct  payment  of  that 
tax  if  he  thinks  fit. 

I  am  of  opinion  that  the  testator  has  not  done  so  in  the  present  case,  and  that  he 
has  not  pointed  to  the  income  tax  as  a  deduction.  I  am,  therefore,  of  opinion  that 
the  widow  must  pay  the  income  tax  for  the  future,  and  I  wOl  make  a  declaration  to 
that  effect. 

Note.— See  also  Wall  v.  WaU,  16  Sim.  613,  and  FUmr  v.  Bankes,  33  Law 
J.  (Cb.)  1. 
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[479]    In  re  Gbaham's  Will.    Apnl  16,  18,  1864. 

[See  Crozier  v.  Crozier,  1873,  L.  R.  15  Eq.  283.] 

Bequeat  of  £140  to  A.  B.,  the  interest  to  be  paid  to  her  during  her  life,  and  at  her 
death  to  be  paid  to  her  children,  followed  bv  the  appointment  of  a  trustee,  and  by 
a  direction  (not  limited  to  her  life)  to  pay  her  the  interest :  Held,  that  A.  R  took 
a  life  interest  only,  and  not  an  absolute  interest  subject  to  the  gift  to  her  children. 

William  Graham  made  his  will,  dated  the  14th  day  of  December  1846,  and  he 
thereby  bequeathed  to  his  daughter  Mary  Oraham  the  legacy  or  sum  of  £140,  the 
interest  or  dividends  arising  from  which  to  be  paid  to  her  during  her  life,  and  at  her 
death  the  sum  of  £140  to  be  paid  to  her  daughter  Hannah  when  she  attained  the  ip 
of  twenty-one ;  but  should  his  daughter  Mary  have  more  children,  then  the  said  som 
of  £140  should  be  equally  divided  amongst  them  as  they  respectively  attained  the 
age  of  twenty-one.  And  the  testator  appointed  his  brother  trustee,  to  lend  out  the 
above-mentioned  legacy  upon  mortgage  or  other  good  security,  and  that,  as  the 
interest  or  dividends  arising  from  the  same  should  become  due,  the  said  trustee 
should  receive  and  pay  the  same  to  his  (the  testator's)  daughter  Maty. 

The  testator  bequeathed  his  residue  to  his  son. 

The  testator  died  shortly  afterwards,  and  Hannah  and  the  other  children  of  the 
testator's  daughter  Mary  had  all  died  under  twenty-one. 

The  testator's  daughter  Mary  being  of  advanced  age,  she  and  her  husband  claimed 
the  fund  absolutely,  and  presented  a  petition  to  obtain  payment  of  it  out  of  Court 

Mr.  Humphrey,  in  support  of  the  petition.  This  is  an  absolute  gift  in  the  fint 
instance  to  Mary  Graham,  with  [480]  a  gift  over  to  her  children,  failing  which,  she 
retains  her  absolute  interest.  There  is  an  unlimited  direction  to  the  trustee  to  pay 
her  the  dividends ;  this  is  a  gift  of  the  capital ;  Campbell  v.  Brownrigg  (1  PhiL  301) ; 
Salmon  v.  Salmon  (29  Beav.  27). 

Mr.  Mounsey,  contrii,  argued  that  this  was  a  distinct  gift  to  Mary  Grabam  for  her 
life  only,  and  that  nothing  followed  in  the  will  tending  to  enlarge  that  life  interest; 
Scavm  V.  Waism  (10  Beav.  200). 

Mr.  Humphrey,  in  reply,  referred  to  Latsence  v.  Tiemey  (1  Mac.  &  O.  551). 

April  18.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  question  on  the 
construction  of  this  will  is,  whether  a  life  interest  or  an  absolute  interest  is  given  to 
the  testator's  daughter,  and  I  am  of  opinion  that  it  is  only  a  life  interest 

I  am  satisfied  that  the  bequest  to  her  forms  one  sentence  only,  and  that  the  Court 
is  not  at  liberty,  where  a  testator  says,  "  I  give  a  legacy  to  A.,  the  interest  to  be  paid 
to  her  during  her  life,"  to  divide  the  sentence  and  say  it  is  an  absolute  gift  with  a 
superadded  direction  to  pay  her  the  interest  during  her  life.  This  is  a  bequest  of  a 
life  interest  to  her  and  nothing  more.  The  testator  afterwards  appoints  a  trustee  to 
lend  out  the  legacy  and  pay  her  the  interest ;  this  is  merely  carrying  into  effect  and 
executing  the  previous  trust  to  her  for  life. 

[481]  If  the  testator  had  intended  her  to  take  an  absolute  interest,  subject  to  the 
interest  given  to  her  children,  he  would  have  directed  that,  on  failure  of  children,  she 
was  to  take  the  le^y  absolutely. 

I  am  of  opinion  that  upon  the  true  construction  of  this  will  the  gift  to  the 
daughter  is  only  for  life. 


[481]    Eadt  v.  Watson.    AprU  16,  1864. 

Upon  a  petition  in  a  suit  for  payment  of  the  income  of  a  fund  in  Court  to  the 
Petitioner,  the  costs  must  be  borne  by  the  applicant. 

The  testatrix  bequeathed  her  residuary  estate  to  her  executors,  upon  trust  to  pay 
the  income  thereof  to  her  grandnephew  Charles  Grant  Eady,  or  apply  such  income 
for  his  maintenance,  use  and  benefit  until  he  should  attain  the  age  of  twenty-five 
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yean,  and  on  hia  attaining  that  ase,  to  pay  and  transfer  to  him  the  whole  of  such 
residue,  to  and  for  his  own  use  and  oenefit. 

This  suit  was  instituted  for  the  administration  of  the  estate,  and  by  the  decree  on 
further  consideration,  made  in  June  1863,  the  income  of  the  residue,  which  was  in 
Court,  was  directed  to  be  paid  to  the  executors,  "  for  the  maintenance  and  education 
of  Charles  Grant  Eady  during  his  minority  or  until  further  order." 

Charles  Grant  Eaidy,  having  attained  twenty-one,  presented  a  petition,  praying 
that  the  income  of  the  residue  might  be  paid  to  him  until  he  attained  twenty-five, 
and  that  the  costs  of  the  petition  might  be  paid  out  of  the  corpus.  The  petition  was 
only  served  on  the  executors. 

Mr.  Graham  Hastings  argued  that  the  costs  of  the  petition  ought  to  be  paid  out  of 
the  eorjnu,  and  not  by  [&2]  the  Petitioner.  He  cited  Be  Leake's  Trusts  (32  Beav.  135) ; 
Be  fFhitUn^t  SetOment  (30  L.  J.  (Chanc.)  862). 

The  Master  of  the  Rolls  [Sir  John  Ilomilly].  There  is  a  distinction  between 
the  cases.  Where  money  is  paid  into  Court  under  the  Trustee  Relief  Act,  it  is  for 
the  protection  of  the  fuud  and  for  the  benefit  of  all  parties. 

But  here  this  application  is  merely  for  the  benefit  of  the  Petitioner,  and  he,  there- 
fore, must  pay  the  costs  of  the  petition. 

[482]    SniFSON  v.  Brown.    April  20,  1864. 

The  Plaintiff  had  in  her  possession  or  power  letters  which  had  passed  between  her 
solicitor  and  a  third  party  referring  to  the  subject-matter  in  dispute,  some  of  which 
had  been  written  in  anticipation  of,  and  the  rest  pending,  the  proceedings  in  the 
suit.    Held,  she  was  not  bound  to  produce  them. 

The  Plaintiff  Mary  S.  Simpson  was  called  upon  to  make  the  usual  affidavit  as  to 
documents  in  her  possession. 

By  her  affidavit,  she  stated  she  had  in  her  possession  or  power  seven  letters  from 
John  Louch  to  J.  T.  Miller.  But  she  added  they  "  are  letters  referring  to  the  subject- 
matters  in  dispute  in  this  suit ;  the  said  J.  T.  Miller  having,  as  my  solicitor,  corre- 
Bponded  with  toe  said  John  Louch  concerning  the  same.  Those  marked  one,  two  and 
three  having  been  written  in  anticipation  of,  and  the  rest  pending,  the  proceedings  in 
this  suit." 

She  insisted  that  these  were  privileged,  and  that  she  was  not  bound  to  produce 
them.  A  summons  was  taken  out  to  consider  the  sufficiency  of  the  privilege  set  up, 
and  if  it  should  be  insufficient,  then  that  the  Plaintiff  [483]  might  be  ordered  to 
produce  them.     The  summons  was  adjourned  into  Court. 

Mr.  Baggallay  and  Mr.  Batten,  in  support  of  the  application,  cited  Sawyer  v. 
Bkdmore  (3  Myl.  &  K.  572) ;  Steele  v.  Stewart  (1  Phill.  471) ;  Desborougk  v.  BawUns 
(3  MyL  &  Cr.  515) ;  Speiudey  v.  Schulenburgh  (7  East,  357) ;  Marsh  v.  Keith  (1  Drew. 
&  Sm.  342^ ;  and  see  Ford  v.  Tennant  (29  Beav.  452). 

Mr.  Selwyn  and  Mr.  Roberts,  contrt,  were  not  called  on. 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  It  has  been  held  that  you  are 
not  entitled  to  see  the  evidence  until  the  hearing.  I  am  of  opinion  that  the  Defendant 
is  not  entitled  to  the  production  of  these  letters,  for  I  think  that  in  all  cases  in  which 
a  solicitor  writes  letters  for  the  purposes  of  the  suit,  and  solely  for  the  purpose  of 
properly  conducting  it  on  behalf  of  his  client,  and  obtains  answers  in  reply,  his  client  is 
not  bound  to  produce  them.  If  he  were  compelled  to  do  so,  he  would  be  telling  his 
opponent  what  his  evidence  was  to  be.  A  solicitor  is  bound  to  conduct  a  suit  in  the 
best  manner  he  can,  and  to  obtain  the  best  information  he  is  able.  When  he  has 
ascertained  what  can  be  proved,  he  will  determine  whether  it  is  to  be  given  in 
evidence  or  not,  but,  in  either  case,  the  inquiries  he  has  made  and  the  answers  he 
has  received  are  protected.  He  must  necessarily,  in  the  performance  of  his  duties, 
make  certain  inquiries,  and  he  is  entitled  to  write  to  any  person  for  that  purpose,  and 
is  not  bound,  at  the  instance  of  the  other  side,  to  produce  either  his  own  letters  or 
the  answers  to  them. 


Digitized  by 


Google 


456  RADOUFFE  V.   BUSHWORTH  USUf.m. 


[484]    Hadcuffe  v.  Bushwobth.    April  U,  22,  1864. 

A  partnership  between  father  and  son,  though  admitted  to  exist  as  regards  the  world, 
held,  under  the  circumstances,  not  to  exist  as  between  themselves. 

From  1849  J.  R.  resided  with  his  father  and  assisted  him  in  his  business.  The  sign- 
board, the  invoices  and  the  banking  account  were  in  the  name  of  "R.  &  Son." 
They  drew  and  accepted  bills  under  the  same  title,  and  executed  a  deed  which 
described  them  as  co-partners.  Held,  nevertheless,  after  the  death  of  the  son,  in 
1862,  upon  the  evidence,  that  they  were  not  partners  inter  se.  The  circumstaoces 
relied  on  were : — the  absence  of  any  division  of  profits  in  the  books,  which  were 
kej>t  bv  the  son,  the  absence  of  proof  of  the  son's  having  any  capital  or  being 
entitlea  to  receive  any  share  of  the  profits,  the  fact  of  his  having,  when  he  ceased 
to  reside  with  bis  father,  made  no  request  for  an  account  of  the  profits,  but  accepted 
£1  a  week  as  a  remuneration  until  his  death  (six  months  uterwards)  and  Uie 
testimony  of  the  members  of  the  family. 

This  bill  was  filed  by  the  legal  personal  representative  of  James  Bushwortb 
deceased,  alleging  that  the  Defendant  BadclifTe  Rushworth  carried  on  the  business  of 
a  draper  with  bis  son  James  Rushworth  from  1849  to  the  decease  of  James  Rushworth 
in  December  1862.    The  bill  prayed  the  usual  partnership  accounts. 

The  Defendant  wholly  denied  the  existence  of  any  partnership  with  his  son, 
though  he  did  not  dispute  or  deny  that,  in  divers  ways,  the  son  had  been,  by  the 
Defendant's  sufferance,  neld  out  to  the  world  as  the  Defendant's  partner  in  business. 
The  circumstances  are  fully  detailed  in  the  judgment  of  the  Court. 

Mr.  Hobhouse  and  Mr.  Robson,  for  the  Plamtiflf. 

Mr.  Selwyn  and  Mr.  Prendergast,  for  the  Defendant. 

Mr.  Hobhouse,  in  reply,  cited  Teei  v.  Elvmihy  (14  East,  210) ;  Peacock  v.  Peacock 
<2  Campb.  45) ;  Thompson  v.  JVilUiamson  (7  Bligh,  432) ;  Lindley  on  Partnership 
(p.  573). 

[485]  April  22.  The  Master  of  the  Rolls  [Sir  John  Romilly^.  The  question 
in  this  cause  is,  whether  James  Rushworth,  deceased,  was  a  partner  with  bis  father  at 
the  time  of  bis  decease. 

This  suit  is  instituted  by  the  legal  personal  representative  of  the  son,  but  practi- 
cally for  the  widow  of  the  son,  who  is  still  under  twenty-one  years  of  age,  and  the 
claim  made  is,  for  the  usual  decree  in  a  partnership,  viz.,  a  winding  up  of  the  business, 
the  sale  of  the  stock  and  goodwill  and  getting  in  the  outstanding  assets.  It  is  solely 
a  question  of  fact  to  be  established  by  tne  evidence.  On  behalf  of  the  Plaintiff,  facU 
are  proved  establishing  that,  as  regards  the  world,  neither  the  Defendant  nor  his 
deceased  son  could  have  disputed  the  partnership.  On  behalf  of  the  Defendant,  it  is 
alleged  and  endeavoured  to  be  proved  that  the  business  always  belonged  to  him 
alone,  and  that  deceased  son  and  his  other  children,  who  assisted  him  in  carrying  od 
the  business,  had  no  other  interest  in  it,  except  that  out  of  the  profits  he  maintained 
the  whole  family,  who  all  lived  together,  but  that  the  business,  the  sole  control  orer 
it  and  the  mode  in  which  the  profits  were  to  be  applied,  depended  on  the  mere  will  of 
the  Defendant,  which  no  one  contested. 

I  must  shortly  refer  to  the  facts  to  shew  the  result  to  which  I  have  come.  Some- 
where about  the  year  1843  the  Defendant  established  the  business  of  a  draper  at 
Mytholmroyd,  in  the  parish  of  Halifax.  For  six  years  or  thereabouts  he  carried  this 
on  alone,  and  during  a  portion  of  this  time,  James,  the  deceased  son,  was  apprenticed 
to  a  chemist  and  druggist.  In  1849  James  came  to  assist  the  Defendant  in  his 
business  and  lived  with  him,  and  also,  in  his  house,  carried  on  the  business  [486]  of  a 
chemist  and  druggist  for  a  few  years,  after  which  it  was  discontinued ;  but,  as  I 
understood  the  evidence,  this  was  carried  on  for  the  benefit  of  the  father.  In  1849  a 
signboard  was  put  up  in  front  of  the  shop,  either  by  the  Defendant  or  with  his 
sanction  or  consent,  intimating  that  the  business  was  carried  on  by  Rushworth  &  Son. 
For  some  time  John  Rushworth  assisted  in  the  business,  and  the  printed  heading  of 
the  invoices  was  Rushworth  &  Sons,  in  the  plural,  the  final  "  s  "  was  struck  out  in  ink 
by  James,  but  the  print  of  the  invoice  was  not  altered. 
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It  appears  also  that  John  Biuh worth,  another  son  of  the  Defendant,  had  estab- 
lished himself  in  a  separate  business  at  Huddersfield ;  he  was  unsuccessful,  and  in 
January  1860  he  made  a  composition  with  his  creditors  hy  a  deed  to  which  his 
father  and  brother  James  were  parties,  who  guaranteed  ITs.  6d.  in  the  pound  to  his 
creditors.  In  this  deed  the  father  and  James  are  styled  "  eo^rtners  carrying  on  business 
vnder  the  style  of  Bushioorth  &  Son." 

They  drew  and  accepted  bills  under  the  same  title,  and  in  February  I860  they 
opened  a  joint  account  with  their  bankers  Onder  the  title  of  Rushworth  &  Son. 

It  would  be  difficult  to  find  a  case  where  a  greater  concurrence  of  circumstances 
Beems  to  establish  the  existence  of  a  partnership  between  the  father  and  son ;  still,  on 
the  whole  of  the  evidence,  I  am  of  opinion  that  this  did  not  constitute  a  partnership 
between  the  father  and  his  deceased  son,  so  as  to  entitle  the  son  to  any  definite  share 
of  the  profits  or  of  the  capital  of  the  concern.  It  may  well  be  that  the  father  and 
son  may  agree,  that,  as  regards  the  world,  they  are  to  be  treated  [487]  as  partners, 
bat  that,  as  between  themselves,  no  such  relation  should  exist. 

The  two  facts  which  have  principally  led  me  to  the  conclusion  that  such  an  under- 
standing existed  between  the  father  and  son  in  this  case  are  the  following : — In  the 
first  place,  the  books  were  kept  by  the  son,  and  yet  no  trace  of  such  a  partnership  is 
to  be  found  in  them.  There  is  no  trace  of  any  division  of  profits  between  them,  or 
of  any  payment  to  James,  as  or  in  respect  of  his  share  of  profits.  There  is  nothing  to 
shew  that  James  ever  had  any  capital  in  the  concern,  or  that  he  was  entitled  to 
receive  any  share  of  profits.  That  he  received  money,  and  that  he  drew  for  money 
on  the  joint  account  is  unquestionably  true ;  but  I  do  not  find  that  any  divisions  of 

Srofits  were  ever  made  from  1849,  when  he  first  became  associated  with  his  father,  to 
uae  1862,  when  he  married  and  left  his  father's  residence. 

The  second  circumstance  which  weighs  strongly  with  me  is  that  in  June  1862, 
when  he  left  his  father's  residence,  having  married  the  daughter  of  the  Plaintifi',  he 
made  no  request  for  any  account  of  past  profits,  but  accepted  £1  per  week  as  his  full 
remuneration,  and  from  this  time  until  his  death,  which  occurred  six  months  later,  in 
December  1862,  he  never  drew  any  money  from  the  bank.  These  two  circumstances 
go  a  great  way  to  shew  that  the  deceased  son  did  not  claim  against  his  father  any 
such  right  as  is  now  set  up  against  him  by  his  son's  legal  personal  representative. 

In  addition  to  this,  there  is  the  united  testimony  of  the  father,  and  of  every  member 
of  his  family  confirmatory  of  this  view.  It  is  true  that  all  these  persons  are  interested 
to  defeat  the  Plaintiff's  contention,  but  still  the  fact  proved  by  the  daughters,  that 
the  profits  earned  [488]  by  them,  separately,  in  their  business  of  milliners  have  never 
been  accounted  for  to  them,  separatelv,  but  that  all  of  it  has  been  united  into  one 
common  stock,  out  of  which  they  all  lived,  goes  strongly  to  confirm  the  rest  of  the 
evidence.  In  fact,  the  &ther  and  the  whole  of  his  family  seem  to  have  been  on  the 
best  possible  terms  down  to  the  period  of  the  marriage  of  James,  and  though  his 
marriage  was  disapproved  of  by  his  brothers  and  sisters,  it  does  not  seem  to  have 
produced  any  other  result  than  this :  that  the  son  went  to  reside  with  his  wife  in 
another  house,  assisted  in  the  business  as  usual,  and  received  for  his  doing  so  the 
remuneration  of  £1  per  week,  and  also  I  think  he  was  entitled  to  take  such  clothing 
and  the  like,  as  he  required,  from  the  stock. 

I  am  therefore  of  opinion  that  James,  if  he  were  alive,  would  not  be  entitled  to 
the  decree  now  asked,  and  that  his  legal  personal  representative  cannot  do  so  in  his 
(riace. 

I  must  therefore  dismiss  the  bill,  but  I  shall  do  so  without  costs,  for,  after  the 
facts  I  have  stated  in  the  early  part  of  my  observations,  as  to  the  manner  in  which 
the  partnership  has  been  held  out  to  the  world,  it  was  scarcely  possible  for  the 
Plaintiff  to  avoid  bringing  this  case  before  the  Court,  unless  he  were  willing  to  submit 
to  a  decree  against  himself  for  wilful  default  by  the  widow  or  any  person  principally 
interested  in  the  son's  estate ;  and  the  Defendant  himself  would  nave  avoided  it,  had 
he,  in  conjunction  with  his  son,  expressed  clearly,  on  paper,  the  terms  on  which  they 
were  associated  together  and  held  out  to  the  world  as  partners. 


R.  VIII.— 15* 
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[489]    HoDDSL  V.  PuoH.    April  29,  1864. 
[S.  C.  10  L.  T.  446 ;  10  Jur.  (N.  S.)  634 ;  12  W.  E.  782.] 

The  vendor  of  a  real  estate  died  before  completion  intestate  as  to  his  real  estate. 
Held,  that  the  legal  personal  representatives  of  the  vendor  might  maintain  a  bill 
against  the  vendor's  neir  and  the  purchaser  for  a  specific  performance,  and  that 
although  the  interest  of  vendor  was  equitable  and  the  purchaser  had  since  got  in 
the  le^  estate. 

The  heir  at  law  of  a  vendor,  who  refused  to  convey  to  the  purchaser  an  estate  sold  by 
his  ancestor,  was  ordered  to  pay  the  costs  of  a  suit  to  compel  him. 

This  suit  was  instituted  by  the  executors  of  a  deceased  vendor  against  th« 
purchaser  and  the  vendor's  heir  at  law,  to  compel  them  to  complete  the  contract  by 
executing  the  conveyance. 

The  contract  was  signed  on  the  26th  of  July  1860,  and  was  in  the  following 
words : — 

"  Mr.  Elias  Pugh  agrees  to  sell  Pwlleront  estate,  and  James  O.  Price  agrees  to 
buy  the  same  for  twelve  hundred  pounds.  "  Elus  Pugh. 

"James  G.Pmce." 

Four  days  afterwards  the  vendor  gave  the  purchaser  notice  to  rescind  the 
contract ;  but  the  latter  insisted  on  its  fulfilment,  and  an  abstract  of  title  was  delivered 
in  February  1861. 

Some  further  delay  took  place  on  the  part  of  the  vendor,  and  on  the  21st  of 
August  1861  the  purchaser  filed  his  bill  against  him  for  a  specific  performance  of  the 
contract  The  vendor,  having  been  advisra  by  counsel  that  he  had  no  defence  to  the 
suit,  agreed  to  fulfil  the  contract^  and  his  solicitor  accordingly  wrote  a  letter  to  the 
purchaser  stating  that  the  vendor  was  ready  to  complete  the  sale. 

The  vendor  died  on  the  21st  January  1862,  before  the  conveyance  had  been 
executed,  having  previously  made  his  will,  dated  the  15th  of  January  1861,  whereby 
[490]  he  appointed  the  Plaintiffs  his  executors,  but  he  made  no  devise  of  the  estate 
contracted  to  be  sold,  and  the  testator's  interest  therein  descended  on  the  Defendant 
Israel  Pugh,  his  heir  at  law.  The  Plaintiffs  were  willing  to  complete  the  contract 
entered  into  by  their  testator,  but  the  Defendant  Israel  Pugh  refused  to  execute  the 
conveyance  of  the  property  to  the  purchaser. 

Under  these  circumstances  the  present  suit  was  instituted,  and  the  bill  prayed 
that  it  might  be  declared  that  the  Plaintiffs  were  entitled  to  have  the  contract  specifi- 
cally performed,  and  that  the  Defendant  Israel  Pugh  might  be  declared  a  trustee  for 
the  Plaintiffs,  as  the  personal  representative  of  Elias  Pugh  deceased,  of  the  lands  con- 
tracted to  be  sold,  and  might  be  ordered  to  execute  a  proper  conveyance  and  pay  the 
costs  of  the  suit 

It  appeared  that  at  the  time  when  the  contract  was  entered  into,  the  legal  estate 
in  the  property  was  vested  in  a  mortgagee,  who  had,  since  the  death  of  the  vendor, 
transferred  his  security  to  tlie  purchaser,  and  conveyed  the  legal  estate  to  him. 

The  purchaser's  yir^  suit  for  specific  performance,  which  had  abated  by  the  dead) 
of  Elias  Pugh,  was  not  revived,  the  purchaser  being  satisfied  to  stay  proceedings 
and  rely  on  the  promise  of  the  vendor's  executors  to  carry  out  the  contract 

The  grounds  upon  which  the  present  suit  was  resisted  by  the  heir  at  law  were : 
firsts  that,  at  the  time  when  the  contract  was  entered  into,  the  vendor  was  an  old 
man,  very  illiterate,  and  not  in  a  fit  state  to  contract,  and  that  advantage  had  been 
taken  of  his  position  by  the  purchaser  to  obtain  his  signature  to  the  contract; 
secondly,  that  the  consideration  given  for  the  estate  was  [491]  insufficient;  and 
thirdly,  that  as  the  purchaser  had  obtained  the  legal  estate  from  the  mortgagee, 
and  the  Plaintiffs,  the  executors,  were  willing  to  complete  the  contract,  the  con- 
currence of  the  heir  in  the  conveyance  was  unnecessary. 

No  evidence  was  adduced  in  support  of  the  charge  of  undue  influence  exercised 
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over  and  advantage  taken  of  the  vendor ;  but  as  to  the  adequacy  of  the  consideration, 
there  was  some  evidence,  on  the  part  of  the  Defendant,  that  the  value  of  the  property 
was  £1800.  On  the  other  hand,  the  Plaintiffs  proved  that  the  vendor  had,  shortly 
before  the  date  of  the  contract,  offered  the  property  to  the  same  purchaser  for  £1060. 
Mr.  Selwyn  and  Mr.  Rendall,  for  the  Plaintiffs.  The  suit  ought  not  to  have  been 
defended.  The  delay  which  has  taken  place  has  been  occasioned  by  having  to  deal 
with  an  obstinate  and  poor  heir  at  law.  He  has  been  offered  £50  for  his  concurrence, 
but  he  has  insisted  on  oeing  paid  £200. 

Mr.  John  Pearson,  for  the  purchaser,  explained  the  reason  whv  the  former  suit 
had  been  discontinued,  and  stated  that  the  purchaser  was  anxious  to  have  the  property. 
Mr.  F.  0.  Haynes,  for  the  Defendant  Israel  Pugh,  admitted  that  inadequacy  of 
price  was  not,  of  itself,  sufficient  to  entitle  the  Defendant  to  resist  a  specific  perform- 
ance, but  he  relied  on  the  rule  laid  down  in  Lord  St.  Leonard's  Vendors  and  Purchasers 
{p.  274  (14th  edit.) ),  that  "  whether  an  estate  is  sold  by  auction,  or  by  private  agree- 
ment, equity  will  be  as  vigilant  in  discovering  an  excuse  for  refusing  to  perform  the 
contract,  where  the  price  is  inadequate,  as  it  will  where  the  consideration  is  unrea- 
[4921sonable."  He  argued  that  under  such  circumstances  as  the  present,  the  Court 
woald  have  regard  to  the  hardness  of  the  bargain  and  decline  to  enforce  the  contract ; 
Baker  v.  Monk  (ante,  p.  419,  affirmed  by  the  Lord  Justices,  7th  May  1864);  Day  v. 
Neuman  (2  Cox,  77).  Again,  the  purchaser  having  obtained  a  conveyance  of  the 
legal  estate  from  the  mortgagee,  the  heir  at  law  was  a  bare  trustee  of  an  equity  of 
redemption,  and  had  nothing  to  convey.  Lastly,  that  the  present  suit  was  wholly 
unnecessary,  as  all  the  relief  required  might  have  been  obtained,  at  a  trifling  expense 
by  reviving  the  other  suit 

Thr  Master  of  thb  Bolls.  My  present  impression  is  that  the  heir  at  law  has 
mistaken  his  rights  and  duties.  There  was  a  distinct  contract  in  existence  when  the 
testator  died ;  the  consequence  of  which  was  that  the  purchase-money  became  part 
of  his  personal  estate,  the  land  having,  by  the  contract,  ceased  to  be  real  estate 
belonging  to  the  testator.  By  his  will  he  has  disposed  of  his  personal  estate,  and  it 
follows  that  bis  personal  representatives  were  entitled,  in  order  to  obtain  the  purchase- 
money,  to  file  a  bill  against  any  person  who  merely  filled  the  position  of  a  trustee  for 
the  purchaser  to  obtain  his  concurrence  in  the  conveyance  of  the  property  to  the 
parcnaser.  This  being  a  valid  contract,  the  heir  was  only  a  trustee,  ana  was  bound 
to  convey  all  his  interest  at  the  expense  of  the  person  requiring  it.  Mr.  Haynes 
contended  that  the  inadequacy  of  price,  coupled  with  the  advantage  taken  of  an  old 
man,  was  enough  to  disentitle  the  purchaser  to  a  specific  performance  of  the  contract. 
I  will  read  the  evidence  upon  this  part  of  the  case. 

There  is  only  one  other  point  which  I  should  like  to  consider,  and  upon  which,  if 
necessary,  I  will  hear  Mr.  [493]  Selwyn,  viz.,  what  interest  the  heir  has  to  convey,  it 
being  an  admitted  fact  that  the  legal  estate  was  in  a  mortgagee,  and  that  such  legal 
estate  has  become  vested  in  the  purchaser. 

April  29.  Thk  Mastxr  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion,  in 
this  case,  that  the  Defendant  Price  could  have  enforced  the  specific  performance  of 
the  contract,  and  that  none  of  the  circumstances  stated  by  the  Defendant  Pugh  are 
such  as  disentitled  Price  to  that  relief.  It  may  be  that  the  property  was  soldat  an 
undervalue,  but  it  was  sold  by  the  owner  who  bad  lived  on  it  all  his  life,  and  the 
evidence  fails  in  shewing  that  any  undue  influence  was  exerted  by  the  purchaser,  or 
that  the  vendor  was  induced  to  sell  it  by  any  unfair  means. 

It  is  clear  that  the  contract  could  have  been  enforced  against  the  vendor ;  but  he 
died,  having  made  no  provision  for  its  completion,  and  his  interest  descended  on  his 
heir  at  law.  The  heir  is  called  upon  to  convey,  the  whole  matter  is  explained  to  him 
and  he  is  offered  £50,  but  he  refuses,  and  says  he  will  have  £200,  and  he  stands  out 
for  that  sum. 

The  right  of  the  Plaintiffs  to  make  the  Defendant  Pugh  convey  all  the  right  in 
the  property  which  has  devolved  on  him  by  reason  of  being  heir  at  law  of  the  vendor 
it  clear.  He  has  refused  to  convey,  and  the  necessity  of  this  suit  has  been  caused  by 
his  refusal.  I  shall  direct  him  to  execute  a  proper  conveyance  of  all  his  right,  title 
and  interest  in  the  property  by  reason  of  his  being  heir  at  law,  to  be  settled  in 
Obambers  if  the  parties  differ.     Pugh  must  pay  the  costs  of  the  suit,  which  he  has 
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oocasioned,  and  the  Plaintiff  moat  pay  Price's  costs  and  have  them  over  as  against 
Pugh. 

[^4]    Shaw  v.  Bunnt.    March  3,  4,  1864. 

[S.  C.  affirmed  on  appeal,  2  De  6.  J.  &  S.  468;  46  £.  R  456;  34  L.  J.  Ch.  257;  11 
L.  T.  645 ;  11  Jur.  (N.  S.)  99 ;  13  W.  R  374.  See  Rajah  KUhendatt  Ram  v.  R^ok 
Mumtaz'AU  Khan,  1879,  L.  R.  6  Ind.  App.  160.  See  also  ParHngon  v.  Hanbttry,  2 
De  6.  J.  &  S.  450 ;  L.  R  2  H.  L.  1,  and  cases  in  note  to  that  case,  46  E.  R  449.] 

When  a  first  mortgagee  sells  the  mortgaged  property  to  the  second  mortgagee,  by 
virtue  of  a  power  of  sale,  the  latter  obbuns,  as  against  the  mortgagor,  an  irndeem- 
able  title  to  the  property. 

The  bill  in  this  case  was  filed  by  Shaw  against  Bonny  and  Siocock,  and  it  prayed 
a  redemption  of  certain  mortgaged  property.  The  principal  question  related  to  foor 
houses,  the  title  to  which  was  as  follows : — 

In  1852  they  were  mortgaged  to  Hallett  and  Hodgson  for  two  sums  of  £1000  and 
£1000  with  the  usual  power  of  sale. 

In  1853  they  were  mortgaged  to  the  Defendants  Bunny  and  Siocock  for  £6000. 
The  equity  of  redemption  of  these  premises  belonged  to  the  Plaintiff  Shaw. 

In  1855  Hallett  and  Hodgson,  under  their  power  of  sale,  sold  and  conveyed  the 
property  to  the  Defendant  Bunny  for  £1100. 

The  Plaintiff  insisted  that  he  was  entitled  to  redeem  upon  repayment  of  the 
£1100 ;  but  the  Defendants  insisted  that  the  equity  of  redemption  had  been  destroyed 
by  the  sale. 

There  was  other  property  comprised  in  the  mortgages,  to  which,  however,  it  is 
unnecessary  to  advert. 

Mr.  Baggallay  and  Mr.  W.  Morris,  for  the  Plaintiff,  argued  that  a  second  mortgagee 
could  not,  by  purchasing  the  mortgaged  estate  from  the  mrst  mortgagee,  get  rid  of  the 
equity  of  redemption,  and  thereby  obtain  an  irredeemable  title  as  against  the 
mortgagor ;  but  [4061  that  he  was  still  liable  to  be  redeemed  on  payment  of  what  he 
had  paid  in  defence  of  the  title ;  Baldmn  v.  Banisier  (3  P.  Wms.  251,  n.  (a) ),  in  which 
case  it  was  held,  that  the  mortgagor  was  entitled  to  the  benefit  of  a  purchase  made 
by  the  mortgagee  of  a  right  of  dower  affecting  the  mortgaged  estate.  So  in  MvemU 
V.  Goodyear  (2  Giff.  51,  and  affirmed  1  De  G.  F.  &  J.  432),  a  purchaser  of  an  estate  who 
had,  prior  to  the  completion,  bought  up  an  adverse  title,  was  held  only  entitled  to  the 

Erice  paid  for  it.  They  asked  for  a  declaration  that  the  Plaintiff  was  entitled  to  the 
enefit  of  the  purchase  made  by  the  Defendant  Bunny  from  Hallett  and  Hodgson. 
Mr.  Selwyn  and  Mr.  K  Smith,  for  the  Defendants.  A  second  mortgagee,  who 
purchases  from  the  first,  obtains  thereby  the  same  rights  as  a  stranger.  The  right  of 
redemption  is  destroyed  by  the  sale,  and  the  purchaser  becomes  the  absolute  owner. 
It  is  true  that  the  heir  or  a  trustee,  who  buys  in  an  incumbrance,  is  allowed  only 
what  he  pays  for  it ;  but  that  principle  does  not  extend  to  persons  not  standing  in 
that  situation.  Even  the  heir  himself,  who  has  a  charge  on  the  estate,  in  his  own 
right,  and  buys  up  a  charge  on  it  for  less  than  the  amount  due,  is  entitled  to  the  full 
amount  of  the  charge  on  it;  Davis  v.  Barrett  (14  Beav.  542).  A  mortgagee  is  not  a 
trustee  for  the  mortgagor ;  Daibson  v.  Lwnd  (8  Hare,  216),  in  which  the  case  of  Bddvm 
V.  Banister  was  disapproved  of.  (See  the  obeervation  of  V.-C.  Kindersley  in  FarkinsM 
V.  Hanbury,  1  Drew.  &  Sm.  146.) 
Mr.  Baggallay,  in  reply. 

March  4.  The  Master  of  the  Bolls  [Sir  John  Komilly].  I  am  of  opinion  that 
when  the  Defendant  bought  the  four  houses  from  the  first  mortgagees,  he  got  the  ahso- 

C496]-lute  interest  in  them,  and  that  the  Plaintiff  is  not  entitled  to  redeem  them.  I  have 
ookcd  at  the  case  referred  to  by  Mr.  Baggallay,  and  I  find  that  it  does  not  bear  out  the 
principle  contended  for  by  him.  I  see  no  reason  why  a  second  mortgagee  is  to  be 
treated  differently  from  a  stranger,  if  he  buys  the  mortgaged  property  from  the  first 
mortgagee,  nor  any  reason  why  he  should  not  be  at  liberty  to  purchase  it. 

I  am,  therefore,  of  opinion,  with  respect  to  the  four  houses,  that  the  Defendants 
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hare  an  abeolate  title  to  them,  so  far  as  the  Plaintiff  is  concerned,  and  that  they  are 
entitled  to  a  declaration  that  they  are  the  absolute  owners  of  these  houses. 

Note. — ^The  case  was  affirmed  by  the  Lords  Justices,  on  the  19th  of  January 
1865 ;  and  was  afterwards,  on  the  22d  April  1865,  compromised.    [2  De  G.  J.  &  S.  468*] 

[496]    MiLLEE  V.  Thukgood.     March  4,  5,  1864. 

[S.  C.  33  L.  J,  Ch.  611 ;  10  L.  T.  255 ;  10  Jur.  (N.  S.)  304 ;  12  W.  R.  660,] 

A  testator  had  a  freehold  in  Potter  Street  and  a  freehold  in  South  Street,  and  he  was 
entitled  to  two-thirds  of  a  house  and  18  freehold  cottages  in  South  Street,  the  other 
one-third  belonging  to  his  wife.  By  his  will,  he  devised  all  his  freehold  messuages, 
"cottages,"  &c.,  in  the  two  streets  to  his  wife  for  life,  she  keeping  them  in  tenant- 
able  repair,  and  then  upon  trusts  for  sale  and  division.  Held  that  the  wife  was 
bound  to  elect  between  her  one-third  of  the  house  and  cottages  and  the  other 
benefits  given  her  by  the  will. 

Mr.  Thurgood,  by  his  will  dated  in  1833,  "devised  unto  his  wife  Mary  Thurgood 
ail  and  every  nis  freehold  messuages  or  tenement,  cottages,  hereditaments  and  premises 
situate  in  Potter  Street  and  South  Street  in  Bishops  Stortford  or  elsewhere,  with  the 
appurtenances  thereunto  respectively  belonging,  to  hold  the  same  unto  his  wife  Mary 
Thurgood  aud  her  assigns  for  her  life,  she  and  they  keeping  the  same  in  tenantable 
repair.  And  from  and  after  the  decease  of  his  wife  Mary  Thurgood  he  gave  and 
devised  the  said  messuages  or  tenements,  cottages,  heredita-r497]-ments  and  premises, 
with  the  appurtenances,  unto  his  son  Thomas  Thurgood  and  nis  son-in-law  the  Plaintiff, 
to  hold  the  same  unto  the  said  Thomas  Thurgood  and  the  Plaintiff  Benjamin  Miller, 
and  their  heirs,  upon  trust,  as  soon  as  conveniently  might  be  after  the  decease  of  his 
vnfe,  to  sell  all  the  said  messuages  or  tenements,  cottages,  hereditaments  and  premises." 
He  bequeathed  the  money  to  arise  from  such  sale  to  his  seven  children. 

The  testator  also  bequeathed  to  his  widow  all  his  ready  money  and  securities  for 
money  and  other  benefits. 

The  testator  died  in  1855,  and  his  wife  survived  him  and  died  in  1863. 

The  testator,  at  the  date  of  his  will  and  at  his  death,  was  entitled  to  the  entirety 
of  a  freehold  house  in  Potter  Street  and  to  the  entirety  of  a  freehold  house  in  South 
Sb^et.  In  addition  to  this,  he  was  entitled  to  two  undivided  thirds  of  a  house  and 
eighteen  freehold  cottages  in  South  Street,  which  he  had  purchased  from  his  wife's 
brothers,  his  wife  being,  under  her  father's  will,  entitled  to  tbe  remaining  one-third  of 
the  house  and  eighteen  cottages  in  South  Street. 

In  1820  Mr.  and  Mrs.  Thurgood  had  executed  a  deed  conveying  the  house  and 
eighteen  cottages  in  South  Street  by  way  of  mortgage,  the  equity  of  redemption  being 
thereby  reserved  to  Mr.  Thurgood.  The  mortgage  deed  coutained  a  covenant  that 
Mrs.  lliurgood  would  levy  a  fine  to  make  it  effectual,  but  which  had  never  been 
performed. 

Under  these  circumstances  it  was  insisted  by  the  [498]  children  that  the  widow 
and  her  heir  at  law  ought  to  be  put  to  their  election,  between  the  one-third  of  the 
house  and  the  eighteen  cottages  and  the  benefits  given  to  the  widow  by  the  will. 
That  they  could  take  no  beneficial  interest  under  the  will  without  giving  effect  to  its 
provisions,  by  suffering  the  one-third  of  the  house  and  eighteen  cottages  to  be  treated 
as  subject  to  the  trusts  thereof. 

Mr.  Eddis,  for  the  Plaintiff,  a  tinistee,  stated  the  case. 

Mr.  G.  L.  Russell,  for  the  heir  at  law  of  the  widow.  No  case  of  election  is  raised 
by  this  will ;  it  is  necessary  for  such  a  purpose  that  the  words  should  be  clear  and 
tmambiguous,  and  nothing  must  be  left  to  surmise.  A  person  is  not,  without  strong 
indications  of  such  an  intent,  to  be  understood  as  dealing  with  what  does  not  belong 
to  him;  Dummer  v.  Pitcher  (2  Myl.  &  K.  262).  If  a  testator  says,  "I  devise  my 
freehold  messuages,"  he  must  be  taken  to  dispose  only  of  his  own  property,  and  not 
of  that  belonging  to  another  person.     There  is  nothing  to  justify  the  Court  in  holding 
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that  Uie  testator  thereby  intended  to  give  what  was  not  his  own.  (Ibid.  p.  276.)  Here 
the  testator  had  sufficient  of  his  own  to  satisfy  the  gift,  for  he  had  a  freehold  messuage 
both  in  Potter  Street  and  South  Street  Again,  this  is  a  general  devise,  which  is  u 
insufficient  to  create  a  case  for  election,  as  it  is  to  operate  as  an  execution  of  a  power ; 
Denn  r.  Boake  (5  Barn.  &  Cr.  720).  The  mortgage  cannot  be  relied  on  as  affecting 
the  construction  of  the  subsequent  will  He  referred  to  Fitzamons  r.  Fittsinum 
(28  Beav.  417) ;  Hanytoood  v.  Fonter  (30  Beav.  14). 

Mr.  E.  R  Turner,  for  the  children.  The  widow  was  bound  to  elect.  The  testator 
devises  his  "  cottages  "  in  ^^9]  South  Street,  and  this,  therefore,  can  only  apply  to 
the  eighteen  cottages  of  which  he  considered  himself  the  owner.  The  case  is  sovemed 
by  Padfmry  v.  Clark  (2  Mac.  &  Gor.  298,  and  2  Hall  &  Twells,  341).  In  atklition  to 
this,  the  direction  that  his  wife  should  keep  the  devised  property  in  tenantable  repair 
must  apply  to  the  entiretv,  and  it  shews  that  the  intention  was  to  deal  with  the  whole, 
and  not  of  two  undivided  thirds ;  Houxlls  v.  Jenkins  (2  John.  &  Hem.  706) ;  Chate  v. 
Cham  {Ibid.  p.  713,  note). 

Mr.  G.  L.  Bussell,  in  reply. 

The  Master  of  the  Bolls.  My  difficulty  is  this : — If  the  devise  passes  the 
share  of  the  testator  in  the  eighteen  cottages,  was  it  his  intention  to  sell  only  the 
one-third  1 

March  5.  The  Master  of  the  Bolls  [Sir  John  Romilly].  This  is  a  questioa 
whether  the  heir  at  law  of  the  widow  is  to  be  put  to  his  election.  There  are  many 
oases  on  the  subject,  but  they  all  resolve  themselves  into  this : — If  a  testator,  having 
an  undivided  interest  in  a  particular  property,  devises  that  property  specifically  to  his 
co-owner,  a  case  of  election  arises,  and  the  devisee  must  elect  between  his  own  interest 
in  the  property  and  the  interest  he  takes  under  the  will.  But  if  the  testator  does  not 
dispose  of  it  specifically,  but  by  general  words,  such  as  "  all  my  lands  and  heredita- 
ments "  or  the  like,  no  case  for  election  arises,  because  there  is  other  property  of  the 
testator's  sufficient  to  satisfy  the  devise  itself.  All  the  cases  cited,  as  Padoury  v.  [500] 
Clark  (2  Mac.  &  Gor.  298);  FUzaimms  v.  Fitzsimons  (28  Beav.  417),  and  Honyaood  v. 
Fonter  (30  Beav.  14),  point  in  that  direction ;  they  are  perfectlv  consistent  with  the 
other  cases  which  were  cited  to  me,  and  shew  clearly  that  where  there  is  a  mere 
general  devise  no  case  for  election  arises. 

That  being  the  state  of  the  law,  the  real  question  is,  whether  this  will  disposes  of 
the  property  specifically.  The  testator  had  a  freehold  messuage  in  Potter  Street, 
he  had  another  freehold  messuage  in  South  Street,  and  in  addition  to  this  he  had  two- 
thirds  of  a  messuage  and  of  eighteen  cottages  in  South  Street.  Having  this  property, 
he  devises  all  his  freeholds,  &c.,  in  those  streets  to  his  wife  for  life.  Now,  if  he  had 
devised  them  in  these  terms,  "  all  and  every  my  freeholds  in  Potter  Street  and  South 
Street  and  elsewhere,  with  the  appurtenances,"  I  should  be  of  opinion  that  no  case  for 
election  arose.  But  he  specifically  points  to  his  "  cottages  "  in  South  Street,  and  that 
being  so,  I  am  of  opinion  that  these  words  can  only  refer  to  the  messuage  and  eightesD 
cottages  of  which  he  had  only  two-thirds,  and  consequently  I  am  of  opinion  that  a  case 
for  election  arises. 

It  is  also  to  be  observed,  though  it  cannot,  for  the  construction  of  the  will,  be 
relied  on  by  the  Ckjurt  that  by  executing  a  mortgage  of  the  property  with  his  wife 
and  reserving  the  equity  of  redemption  to  himself  he  intended  and  supposed  that  if 
he  paid  off  the  mortgage  the  whole  would  vest  in  him. 

I  am  of  opinion  that,  under  the  words  of  the  will,  this  is  a  specific  devise  of  the 
property,  and  that  the  whole  was  to  be  sold  after  the  wife's  death,  and  the  only  way 
of  effecting  this  is,  to  say  that  the  testator  has  disposed  of  the  entirety,  and  that  a 
case  for  election  arises. 

[601]    Scott  v.  Oakeley.    Ap-U  10, 1864. 

[S.  C.  on  appeal  33  L.  J,  Ch.  612 ;  4  N.  R.  258 ;  10  L.  T.  801 ;  10  Jur.  (N.  S.)  648; 

12  W.  R.  897.] 

A  bank  agreed  with  the  promoters  of  a  railway  bill  to  deposit  the  Exchequer  bills 
required  to  be  deposited  in  Chancery  by  the  Standing  Orders  of  the  House  of 
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Commons,  and  it  was  agreed,  that  the  projeotors  should  withdraw  the  bill  at  the 
third  reading,  unless  the  deposit  should  then  have  been  repaid  to  the  bank.  Held, 
that  there  was  nothing  illc^  or  contrary  to  public  policy  in  this  arrangement. 
Held,  also,  that  a  bill  would  Ce  to  compel  the  persons  in  whose  names  the  Exchequer 
bills  were  invested  to  restore  them  to  the  bank. 
By  a  Railway  Act,  the  Parliamentary  deposit  was  not  to  be  paid  out  of  Court  until 
the  company  should  give  a  certain  bond,  approved  of  by  the  Solicitor  of  the  Treasury, 
whose  certifioate  was  to  be  sufficient  evidence  of  the  facts  so  certified.  A  bill  to 
recover  the  deposit  alleged  that  such  a  bond,  but  dated  anterior  to  the  Act,  had 
been  given  ana  certified.    Held,  on  demurrer,  that  this  was  sufficient 

This  case  came  on  upon  a  demurrer  to  the  whole  bill,  which  stated  substantially 
as  follows : — 

In  1861  Oakeley  and  others  promoted  a  railway  bill  in  Parliament,  and  by  the 
57th  Standing  Order  of  the  House  of  Commons,  they  could  not  proceed  with  it  unless 
a  deposit  of  X10,400  (being  £8  per  cent,  on  the  estimate  oi  the  expense  of  the 
undertaking)  should,  previous  to  the  15th  of  January  1862,  be  paid  into  Court  under 
the  9  &  10  Vict  c.  20. 

The  directors  "  having  no  funds  at  their  command  "  for  that  purpose  applied  to 
the  Union  Bank  to  advance  that  sum. 

The  Union  Bank  consented  to  advance  the  sum  of  £10,400  in  Exchequer  bills  for 
the  purpose  of  such  deposit,  upon  having  the  repayment  thereof,  together  with  interest 
at  the  rate  of  £b  per  cent,  per  annum,  and  upon  having  the  return  of  such  Exchequer 
bills,  and  the  interest  which  in  the  meantime  should  accrae  thereon,  secured  as  herein- 
after mentioned,  that  is  to  say — 

"That  the  Exchequer  biUs  should  be  deposited  (pursuant  to  the  Act  of  9  &  10 
Vict  c.  20)  in  the  joint  names  of  two  nominees,  one  of  whom  was  to  be  nominated 
[602]  for  that  purpose  by  the  directors,  and  the  other  by  the  Union  Bank. 

"  That  the  directors  should  undertake  not  to  proceed  with  the  said  bill  to  a  third 
reading  in  the  House  of  Lords,  but  to  cause  the  said  bill  to  be  withdrawn  from 
Parliament,  unless,  in  the  meantime  and  before  the  said  bill  should  have  anived  at 
that  stage  when,  according  to  the  practice  in  such  oases,  the  said  bill  might  be  read 
a  third  time  in  the  House  of  Lords,  the  said  sum  of  £10,400  should  have  been  repaid 
to  or  secured  to  the  satisfaction  of  the  Union  Bank. 

"  That  upon  the  withdrawal  of  the  said  bill,  the  nominees  and  directors  should  do 
and  concur  in  all  such  acts  and  things  as  should  be  necessary  for  obtaining  the 
delivery  and  payment  out  of  Court  of  the  said  Exchequer  bills,  and  the  interest  which 
in  the  meantime  should  accrue  thereon,  to  the  Union  Bank,  or  to  such  person  as  the 
Union  Bank  should,  in  that  behalf,  appoint ;  and 

"That  the  said  £10,400  should  be  also  secured  by  the  joint  and  several  promissory 
note  hereinafter  mentioned." 

"  The  directors  accepted  the  said  terms,"  and  the  £10,400  in  Exchequer  bills  were 
accordingly,  on  the  14th  of  January  1862,  deposited  by  the  Union  Bank  in  Court  in 
the  joint  names  of  Oakeley,  who  was  nominated  by  the  directors,  and  of  Beattie  on 
behalf  of  the  Union  Bank.  Simultaneously  the  directors  and  their  solicitors  and 
Parliamentary  agents  gave  the  Union  Bank  a  written  undertaking  to  withdraw  the 
bill  in  the  event  before  stated,  and  Oakeley,  Field  and  the  soucitors  gave  their 
promissory  notes  for  the  amount,  payable  four  months  after  date. 

The  bill  passed  the  House  of  Commons,  and  arrived  [503]  at  that  stage  at  which 
it  might  be  read  the  third  time  in  the  House  of  Lords.  The  Union  Bank,  on  the 
application  of  the  directors,  consented  to  allow  the  third  reading,  upon  the  agreement 
that  the  directors  would,  as  soon  as  practicable,  procure  the  bond  next  referred  to  to 
he  executed  and  delivered,  and  that  Oakeley  would  concur  in  all  necessary  acts  for 
obtaining  the  delivery  of  the  Exchequer  bills  to  the  Union  Bank. 

The  bill  received  the  Boyal  assent  on  the  29th  of  July  1862,  and  the  26th 
section  (1)  provided  that  the  £10,400  should  not  be  paid  out  of  Court  unless  the 

(1)  By  the  131st  of  the  Standing  Orders  of  the  House  of  Commons,  a  clause  to 
this  effect  is  required  to  be  inserted  in  all  railway  bills. 
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company  should,  within  the  time  limited  for  its  completion,  either  open  the  nulmy 
or  prove  that  half  the  capital  had  been  paid  up  and  expended.  But  it  provided  that 
if  the  company  should,  at  aay  time  after  passing  the  Act^  execute  a  bond,  to  be 
approved  of  by  the  Solicitor  of  the  Treasury,  conditioned  for  payment  of  that  mna 
to  Her  Majesty,  if  the  company  should  not  open  the  railway  within  that  time,  or 

£rove  that  half  the  capital  had  been  paid  up  and  expended,  then  the  money  might 
a  paid  out. 

The  bill  stated  that  this  bond,  prepared  to  the  satisfaction  of  the  Solicitor  of  the 
Treasury,  had  been  executed  and  debvered,  and  that  it  was  dated  the  19th  of  May 
1862  (1) ;  it  also  stated  that  the  Solicitor  of  the  Treasury  had,  by  a  certificate  dated 
the  Ist  of  June  1862,  certified  the  preparation  and  delivery  of  the  bond. 

Oakeley,  however,  refused  to  concur  with  Beattie  in  an  application  to  the  Court  to 
enable  the  Union  Bank  to  obtain  the  redelivery  of  the  Exchequer  bills ;  and  this 
bill  was  filed  by  Scott,  the  public  officer  of  the  Union  [6041  Bank,  against  Oakeley, 
Beattie  and  the  railway  comramy,  praying  a  declaration  tnat  the  Exchequer  biU« 
ought  to  be  delivered  to  the  Union  Bank,  and  that  Oakeley  might  do  and  concur  in 
all  acts  necessary  for  that  purpose. 

To  this  bill  Oakeley  demurred,  first,  for  want  of  equity ;  secondly,  on  the  ground 
that  the  agreement  was  "  against  public  policy  and  illegal,"  and  thirdly,  that  all  the 
directors  were  necessary  parties. 

Mr.  Selwyn,  Mr.  Cole  and  Mr.  Prendergast,  in  support  of  the  demurrer.  First, 
this  was  a  mere  loan  to  the  railway  oompany,  and  the  proper  course  U>  recover  it,  or 
for  remedy  under  the  agreement,  is  by  action  at  law,  and  not  by  a  suit  in  e<]^ait^. 
Secondly,  the  i^reement  is  contrary  to  public  policy,  and  this  Court  will  not  assist  m 
enforcing  it.  The  deposit  by  the  bank  instead  of  by  the  promoters  was  colorable, 
and  an  evasion  of  the  Standing  Orders  and  a  fraud  on  tne  Legislature,  and  the 
agreement  as  to  withdrawing  the  bill  on  the  third  hearing  was  an  interference  with 
the  free  action  of  the  Houses  of  Parliament,  and  gave  the  bank  a  power  of  control 
over  their  proceedings,  which  made  it  a  fourth  estate.  Thirdly,  the  bond  alleged  to 
have  been  given  is  not  in  compliance  with  the  statute,  it  was  dated  the  19th  of  May 
1862,  and  oefore  the  Act  passed.  Lastly,  the  other  directors  ought  to  have  been 
made  Defendants  to  this  bill,  for  all  the  parties  to  a  contract  must  be  before  the 
Court  in  the  suit  to  enforce  it. 

Mr.  Southgate  and  Mr.  C.  Looock  Webb  were  not  called  on. 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  Upon  the  statements  contained 
in  this  bill,  which  I  am  bound  to  take  to  be  true,  I  think  the  demurrer  [606]  cannot 
be  sustained.  In  the  first  place,  I  look  at  the  Standing  Orders  of  Parliament  with 
respect  to  the  deposits  required  to  be  made  upon  the  promotion  of  bills  as  I  see  them 
stated  on  this  record,  and  it  appears  that  the  object  of  Parliament  was  this  : — That 
£8  per  cent,  on  the  amount  of  money  required  for  the  purpose  of  the  undertaking 
should  be  deposited  as  a  security  that  the  railway  should  be  completed  within  a 
certain  time,  or  proof  given  that  one-half  of  the  capital  had  been  subscribed  and 
expended  on  the  works. 

But  I  see  nothing  in  the  Standing  Orders  of  the  House  of  Commons,  as  stated 
here,  which  requires  that  the  money  deposited  should  be  the  actual  money  of  the 
promoters  of  the  bill ;  on  the  contrary,  there  is  nothing  that  I  can  see,  either  in  the 
Standing  Orders  of  Parliament  or  in  the  reason  for  the  thing  itself,  which  prevents 
the  persons  bound  to  make  the  deposit  from  obtaining  it  by  loan,  or  in  any  other 
legal  mode.  If  the  loan  as  between  the  lender  and  the  borrower  be  legal,  why 
should  not  the  promoters  resort  to  the  same  mode  for  obtaining  a  Parliamentary 
deposit  as  for  any  other  purpose  for  which  a  deposit  is  required.  Here  a  deposit  is 
made  by  the  promoters  of  the  bill,  which  is  advanced  by  the  Union  Bank  of  London, 
and  it  is  deposited,  as  it  notoriously  is  in  all  these  oases,  in  the  names  of  a  nominee 
of  the  bank  and  of  one  of  the  promoters  of  the  bill,  in  the  name  of  the  Accountent- 
General  to  the  credit  of  the  railway  company.  It  is,  therefore,  peculiarly  a  subject- 
matter  over  which  this  Court  has  jurisdiction,  because  it  is  deposited  with  the 
Accountant^eneral  of  this  Court  in  order  that  this  Court  may  deal  with  it.    If  there 

(1)  This  date  was  erroneous,  instead  of  1863. 
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were  nothing  else  in  the  case,  this  would  remove  the  effect  of  the  observation,  that 
this  is  a  matter  which  would  more  properly  be  dealt  with  in  an  action  at  law, 
becaose  this  fund  is  intrusted  to  the  Court  of  Chancery  for  certain  [606]  specific 
purposes  which  it  has  to  deal  with,  and  the  Court  will  have  to  consider,  at  the 
hearing  of  this  cause,  whether  it  can  deal  with  it  or  not,  assuming  of  course  that  the 
facts  in  the  bill  are  proved. 

I  pass  by  all  the  observations  as  to  the  creation  of  a  fourth  estate  of  the  realm, 
namely,  the  Union  Bank,  whose  consent  would  be  required  to  the  passing  of  an  Act 
of  Parliament,  because  that  clause  in  the  agreement  does  not  in  the  slightest  degree 
affect  or  fetter  the  powers  of  the  Legislature,  who  may  do  exactly  what  they  think 
fit  on  the  subject,  but  it  does  affect  the  promoters  of  the  bill.  It  might  aa  reasonably 
be  said  that  this  agreement  introduces  a  fifth  estate  of  the  realm,  whose  consent  is 
required  for  the  passing  of  the  bill,  namely,  the  promoters  of  the  bill,  for  if  they  did 
not  choose  to  proceed  with  the  bill  it  unquestionably  would  not  pass.  It  is  the  same 
thing  as  where  persons  enter  into  a  contract  which  makes  it  inequitable  that  they 
should  brin^  an  action  in  another  Court,  or  where  they  agree  not  to  promote  a 
private  bill  in  Parliament ;  in  which  cases  this  Court  grants  an  injunction  to  prevent 
a  breach  of  the  contract.  But  the  last  thing  this  Court  would  attempt  to  do  would 
be  to  control  the  functions  of  any  Court  of  law,  and,  if  possible,  still  less  to  control 
the  powers  and  functions  ot  Parliament.  It  acts  only  in  personam,  against  the 
persons  bringing  the  action  or  promoting  the  private  bill,  and  says,  "  lou  have 
entered  into  engagements  which  make  it  inequitable  that  you  should  be  allowed  to 
proceed  in  this  matter,  and,  therefore,  as  against  you,  we  will  prohibit  your  proceed- 
ing." But  if  the  Legislature,  in  spite  of  any  contract  of  that  sort,  thinks  fit  to  pass 
any  measure,  this  Court  has  no  jurisdiction  to  interfere. 

Then  the  only  question  is,  what  is  to  be  done  here  1  [6071  There  is  an  agreement 
that  the  money  shall  be  repaid  or  secured  to  the  satisfaction  of  the  Union  Bank 
before  the  third  reading  of  the  bill  in  the  House  of  Lords.  The  bill  states  that 
before  the  third  reading  in  the  House  of  Lords  the  Union  Bank  was  applied  to  for  its 
consent  to  the  bill  being  read  a  third  time,  that  they  gave  such  consent  upon  the 
understanding  and  agreement  that  the  directors  would,  on  their  part,  aa  soon  as 
practicable,  procure  tne  bond  thereinafter  mentioned  to  be  executed  and  deposited 
with  the  solicitor  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  and  that 
Mr.  Oakeley  would,  on  his  part,  do  and  concur  in  all  such  acts  and  things  as  should  be 
necessary  for  obtaining  the  delivery  or  payment  out  of  Court  of  the  said  Exchequer 
bills  for  £10,400  deposited  as  aforesaid,  and  the  interest  which,  in  the  meantime  and 
since  the  date  of  such  deposit,  should  have  accrued  thereon,  to  the  Union  Bank. 

Mr.  Oakeley  comes  here  and  by  his  demurrer  admits  this  to  be  true,  viz.,  that  such 
an  agreement  was  entered  into. 

Now,  what  has  since  taken  place?  The  Act  of  Parliament  has  passed,  which 
provides,  not  that  this  money  should  be  retained  by  way  of  deposit  in  the  Court  of 
Chancery,  because  that  would  prevent  its  being  applied  in  the  construction  of  the 
railway,  and  would  defeat  the  very  object  of  the  Legislature,  which  was,  that  sufficient 
fapds  should  be  forthcoming  for  carrying  on  the  undertaking  and  completing  the 
railway ;  but  it  provides,  in  the  26th  clause,  that  the  deposit  shall  not  be  paid  out 
unless  the  company  shall  open  the  railway  previously  to  tne  expiration  of  the  period 
limited  by  the  Act  for  its  completion,  or  the  company  prove  that  they  have  paid  up 
on^half  the  capital,  and  have  expended  [608]  it  for  the  purposes  of  the  Act.  But 
then  comes  this  proviso : — ^That  if,  at  any  time  after  passing  the  Act,  the  company 
shall  execute  a  bond  with  sureties,  to  be  approved  of  by  the  solicitor  of  the  Lords  of 
the  Treasury,  conditioned  for  payment  of  £10,400,  if  the  company  shall  not  open  the 
milwav  within  the  time  limited,  or  prove  to  the  satisfaction  of  the  Board  of  Trade 
that  the  company  have  paid  up  one-half  of  the  amount  of  their  capital,  and  have 
expended  it  for  the  purposes  of  the  Act,  then  the  deposit  shall  be  paid  to  the  persons 
named  io  the  warrant,  and  the  moneys  to  be  recovered  upon  such  bond  shall  be  dealt 
with  in  the  like  manner  as  the  deposit  would  have  been  dealt  with  if  such  bond  had 
not  been  executed. 

The  meaning  of  that  clause  is  plain,  it  is,  that  after  the  Act  has  passed  the  money 
may  be  got  out  of  the  Court  of  Chancery,  either  on  proof  of  a  particular  state  of  facts 
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to  the  Board  of  Trade  or  on  the  execution  of  this  bond.  The  first  qaestaon  ii, 
whether  this  has  been  complied  with.  It  is  said  that  it  has  not,  because  the  bond 
bears  date  before  the  Act  passed.  But  it  is  to  be  observed  that  the  object  of  the  bond  is 
to  satisfy  the  Lords  of  the  Treasury  that  they  will  be  able  to  enforce  the  payment  of 
the  amount  of  the  deppsit.  For  that  purpose  it  is  obvious  that  the  material  thing  is 
procuring  proper  sureties,  because  if  the  company  do  nothing  the  right  of  suing  them 
would  be  a  matter  of  very  little  value,  and  the  important  thing  is  to  have  substantial 
sureties.  If  the  Lords  of  the  Treasury  are  satisfied  with  the  bond  given  to  enable 
them  to  perform  their  dutie^  I  do  not  see  that  anv  other  pkerson  has  any  right  to 
interfere  or  to  complain.  It  is  also  to  be  observed  that,  if  this  has  not  already  been 
done,  it  may  be  done  at  any  time,  because  the  proviso  in  the  clause  is,  "  at  any  time 
after  the  passing  of  this  Act."  But  then  the  clause  proceeds  [609]  in  these  words, 
"  and  the  certificate  of  the  said  solicitor  to  the  said  Lords  Commissioners  that  such 
bond  has  been  executed  and  deposited  as  aforesaid,"  &c.,  "shall  respectively  be 
sufficient  evidence  of  the  facts  so  certified."  Then  follows  a  statoment,  that  by  a 
certificate  dated  the  1st  day  of  June  1862,  under  the  hand  of  the  solicitor  of  the 
Lords  Commissioners  of  Her  Majesty's  Treasury,  he  certified  that  such  bond  had  been 
prepared  to  his  iSatisfaction  and  had  been  deposited  with  him.  This  the  clause  says 
shall  be  sufficient  evidence  of  the  facts  so  certified.  What  more  can  be  required  t 
The  important  thing  is  having  proper  sureties,  and  though  the  company  may  not 
have  had  any  existence  at  the  time  when  the  nominal  seal  was  put  to  the  bond,  and 
it  might  not  bind  or  be  of  any  value  as  against  the  company  if  it  became  necessary 
to  put  it  in  suit,  still  the  essential  thing  is  the  having  proper  sureties,  and  if  the 
Treasury,  who  are  the  obligees  of  the  bond,  are  satisfied  with  the  bond,  I  do  not  see 
that  this  Court  has  any  reason  to  say  that  it  should  require  another  or  a  different 
bond  to  be  given.  But  the  validity  or  sufficiency  of  the  bond  is  not  the  question 
which  I  have  now  to  consider ;  it  might  arise  upon  an  application  for  the  payment  of 
the  money  out  of  Court,  and  I  might  then  require  the  Lords  of  the  Treasury  to  be 
served  in  order  to  be  assured  that  the  Act  had  been  properly  complied  with.  It  may 
appear  at  the  hearing  of  this  cause  that  the  Act  has  then  been  fully  complied  with, 
even  if  it  has  not  at  present,  because  it  may  be  done  at  any  time. 

There  being,  therefore,  a  sum  of  money  in  Court,  which  confessedly  belongs  to 
the  Union  Bank,  and  which  was  deposited  there  under  an  agreement  with  the  Defen- 
dants and  for  their  benefit,  and  all  the  formalities  which  entitle  them  to  have  the 
money  paid  out  of  Court  having  either  been  already  complied  with,  or,  if  not,  [510] 
being  capable  of  being  complied  with,  before  the  hearing  of  this  cause,  I  am  of  opmion 
that  this  demurrer  cannot  oe  sustained. 

I  have  lastly  to  consider  the  demurrer  for  want  of  parties,  which  alleges  that  all 
the  directors  ought  to  be  made  parties  to  this  suit.  Now  it  is  to  be  observed  that 
the  directors  fill  two  characters ;  they  may  be  either  personally  liable  in  respect  of 
their  contract,  or  as  directors  and  members  of  the  railway  company.  In  the  latter 
character  they  are  represented  by  the  company,  who  are  Defendants  to  the  suit.  It 
would  not  be  proper  to  make  them  parties  separately  and  distinctly  in  that  character, 
and  if  they  were  so  made,  I  think  they  might  demur.  Ajb  regards  any  personal 
contract  distinct  from  the  railway  company,  I  do  not  find  in  this  bill  any  allegation 
of  an  agreement  which  is  sought  to  be  enforced  against  them  personally  and  irre- 
spective of  their  character  of  directors,  or  from  which  they  could  derive  any  personal 
benefit.  The  persons  who  entered  into  the  contract  to  restore  the  deposit  to  the 
Union  Bank,  and  in  whose  names  the  fund  stands,  are  Mr.  Oakeley  and  Mr.  Beattie. 
Mr.  Beattie  does  not  demur,  and  the  company  does  not,  I  suppose,  interfere  in  the 
matter. 

The  result  is  that,  in  my  opinion,  the  demurrer  must  be  overruled. 

Note. — Affirmed  by  the  Lords  Justices,  6th  June  1864. 
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[511]    Packbb  v.  Soott.    March  9,  1864. 

Bequest  of  personal  estate,  in  trust,  when  and  as  the  child  and  children  of  A.  B. 
shoald  severally  attain  the  age  of  twenty-one  years,  to  pay  and  divide  the  same 
equally  between  them  and  the  children  of  such  of  them  (if  any)  as  might  depart 
this  life  under  the  age  of  twenty-one  years ;  but  so,  nevertheless,  th^t  the  children 
of  any  deceased  chUd,  on  attaining  twenty-one,  should  take  between  them  such 
share  only  as  the  parent  would  have  taken  if  living :  Held,  not  too  remote. 

The  testatrix,  having  made  &  devise  and  specific  bequest  to  the  Defendant  Sarah 
Ware  Soott,  the  wife  of  Henry  B.  Scott,  bequeathed  all  her  personal  estate  to  her 
executors  in  trust  to  invest  and  to  stand  possessed  thereof  upon  the  following 
trusts. 

"  In  trust,  when  and  as  the  child  or  children  of  my  said  niece  by  her  said  husband 
shall  severally  attain  the  age  of  twenty-one  yearn,  pay  amd  divide  the  same  equally 
between  them  and  the  child  or  children  of  such  of  them  (if  any^  as  may  depart  this 
Ufe  under  the  age  of  twenty-one  years ;  but  so  as,  nevertheless,  tnat  the  chila,  or  the 
children  collectively,  of  any  deceased  child,  on  their  severally  attaining  the  age  of 
twenty-one  years,  shall  take  between  them,  equally,  such  share  only  as  his,  her  or 
their  parent  would  have  taken  if  living.  .  And  I  do  declare  and  direct  that  so  long  as 
any  child  or  children  of  my  said  niece,  or  any  descendant  of  such  child  or  children, 
shall  be  under  the  age  of  twenty-one  years,  and  my  said  niece  shall  be  living,  the 
income  arising  from  the  share  or  shares  of  my  said  personal  estate  to  which  such 
child  or  children  or  descendant  thereof  shall  be  presumptively  entitled  shall  be  paid 
by  my  said  trustees  and  trustee  for  the  time  being  to  my  said  niece,  to  be  applied  by 
her  in  and  for  their  respective  maintenance  and  education."  She  authorized  the 
trust«e8  to  advance  any  sum  not  exceeding  £100  for  each  such  child  or  descendant 
of  a  child  by  and  out  of  their  shares,  for  their  advancement.  And  she  directed,  in 
the  event  of  the  decease  of  her  niece  "  before  the  said  shares  should  have  become 
[612]  payable,"  the  trustees  to  apply  the  income  towards  the  maintenance  of  the 
persons  respectively  who  might  then  oe  presumptively  entitled  thereto. 

The  testator  died  in  1854.  Sarah  Ware  Scott  had  had  twelve  children,  ten  of 
whom  were  bom  in  the  life  of  the  testatrix,  and  eight  of  them  were  still  living. 

This  suit  was  instituted  by  the  executors  to  have  the  rights  and  interest  of  the 
parties  declared. 

Mr.  Busk,  for  the  Plaintifb. 

Mr.  Hobhouse  and  Mr.  Colt,  for  Sarah  Ware  Soott,  the  next  of  kin  of  the  testatrix, 
argued  that  the  trusts  of  the  personal  estate  were  too  remote  and  void.  They  cited 
frebster  v.  Boddington  (26  Beav.  128) ;  and  see  Oooch  v.  Gooch  (14  Beav.  565 ;  and  3 
De  Gex,  M.  &  G.  366);  Oreenwood  v.  Rolmts  (15  Beav.  92);  Read  v.  Oooding  (21 
Beav.  478) ;  Seaman  v.  Wood  (22  Beav.  591) ;  Cattlm  v.  Brmn  (11  Hare,  372). 
Mr.  Selwyn  and  Mr.  Wickens,  contrh,  were  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Romillyj.  I  should  be  striking  words  out 
of  this  will  if  I  held  that  the  payment  or  division  could  be  postponed  until  the 
children  of  a  deceased  child  of  the  niece  attained  twenty-one;  for  the  attainment 
by  a  child  of  the  niece  of  the  age  of  twenty-one  is  stated  to  be  the  period  at  which 
the  gift  is  to  take  effect.  If  the  limitation  had  been  to  the  great-grandchildren  of 
A.  B.,  such  great-[613]-grandchildren  to  take  when  the  child  of  a  living  person 
attained  twenty-one,  I  should  hold  the  ^ft  perfectly  good. 

This  gift  to  the  children  on  attaimng  twenty-one  is  not  made  void,  by  saying 
that  the  children  of  a  deceased  child,  on  attaining  twenty-one,  shall  take  their  parent  s 
share,  and  I  will  therefore  declare  that  the  gift  to  the  twelve  is  valid. 

[513]    Flbtcheb  v.  Orebm  (No.  2).    AprU  16,  1864. 

Contribution  between  trustees  cannot  be  enforced  in  a  suit  instituted  against  them  to 
repair  a  breach  of  trust  for  which  they  are  all  liable. 

John  Gk«en,  William  Green  and  Howard  Fletcher,  the  three  trustees  of  a  marriage 
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settlement,  had  committed  a  breach  of  trust,  whereby  £1323,  6s.  lid.  bad  been  lost 
to  the  trust. 

By  the  decree,  made  on  the  24th  of  February  1864  (ante,  p.  426),  it  was  declared 
that  John  Green,  William  Green  and  the  executors  of  Howard  Fletcher  (deceased) 
were  jointly  and  severally  liable  to  make  good  the  loss,  and  they  were  ordered  to  pay 
the  amount  into  Court. 

The  executors  of  Howard  Fletcher  alone  paid  the  whole  amount  into  Court,  and 
they  afterwards  called  upon  John  Green  and  William  Green  to  pay  their  shares, 
which  they  failed  to  do. 

A  motion  was  now  made,  on  behalf  of  the  executors  of  Howard  Fletcher,  that 
John  Green  and  William  Green  might  pay  to  them  "  the  whole,  or  so  much  and  [614] 
such  part  as  the  Court  might  order  anci  direct  of  the  sum  of  £1323,  68.  lid." 

Mr.  Baggallay  and  Air.  Bristowe,  in  support  of  the  motion,  argued  that  the 
authorities  shewed,  that  the  Court  had  jurisdiction  to  determine  the  liability  of 
Co-defendants  inter  se,  where  the  facts  sufficiently  appeared  upon  the  pleadings. 
That  such  appeared  to  have  been  the  opinion  of  the  Court  when,  at  the  hearing  of 
the  cause,  it  was  said,  "  if  any  one  of  the  trustees  should  pay  the  whole,  he  may 
come  against  the  other  for  contribution,  and  /  shall  than  determine  the  jvesHon  between 
Co-defendaats."  That  there  would  be  no  advantage  to  the  Bespondents  by  filing  a 
bill,  but  on  the  contrary,  for  much  trouble  and  expense  would  be  saved  by 
determining  the  question  on  the  present  motion,  upon  which  both  sides  might  go 
into  additional  evidence,  without  the  trouble  and  expense  of  preliminary  pleadings, 
which  would  be  useless.  Lastly,  that  the  tendency  of  modern  decisions  was  to  relax 
the  strict  rules  of  pleading. 

Mr.  Selwyn  and  Mr.  A.  Smith,  objected  that  questions  afifecting  Co-defendants 
alone  could  not  be  determined  on  motion,  there  being  no  issue  joined  between  them, 
and  that  the  relief  asked  could  only  be  obtained  by  bill. 

The  following  authorities  were  referred  to  :  Cdide  v.  Lome,  cited  in  HoUon  v.  Uoifd 
1  MoUoy,  31,  note) ;  Perry  v.  KnM  (4  Beav.  179) ;  Pitt  v.  Bonner  (1  Younge  & 
3.  C.  C.  670) ;  The  Mayor  of  Berwick  v.  Murray  (7  De  G.  M.  &  G.  497) ;  LodAart  v. 
BeUly  (1  De  G.  &  J.  464) ;  Chamley  v.  Z>w»-[616]-«Miy  (2  Sch.  &  Lef.  710-718) ;  and 
see  Conry  v.  Cavifield  (2  Ball.  &  B.  255-271) ;  Going  v.  Farrell  (Beatty,  475) ;  ffreen 
v.  Pledger  (3  Hare,  172);  Eecleston  v.  Lord  Skelmersdale  (1  Beav.  396) ;  Trmdymy. 
White  (1  Beav.  588) ;  Goodtoin  v.  Cfewfey  (2  Beav.  30) ;  Cottingham  v.  Earl  of  Shrewi- 
bury  (3  Hare,  627). 

The  Master  of  the  Bolls  [Sir  John  Komilly].  I  cannot  make  any  order  upon 
this  motion,  if  it  be  opposed ;  in  fact  it  would  be  making  a  decree  in  favor  of  one 
Defendant  a^inst  another.  My  judgment  has  led  to  some  misconstruction  ;  when  I 
said  that  all  the  trustees  were  jointly  and  severally  liable  to  the  Plaintiff,  and  that 
"  if  any  one  of  the  trustees  should  pay  the  whole,  he  may  come  against  the  others  for 
contribution,  and  I  shall  then  determine  the  question  between  Co-defendants,"  I  did 
not  mean  to  say  that  the^equities  of  the  Defendants,  as  between  themselves,  could  be 
determined  in  this  suit 

By.  waiver  of  form,  as  is  frequently  done  in  Chambers,  this  question  might  be 
determined,  but  it  may  be  better  for  the  Bespondents  to  have  a  bill  filed,  and  to  have 
the  facts  and  grounds  distinctly  stated  in  it,  in  order  that  they  may  be  clearly  put  in 
issue,  and  the  Bespondents  are  entitled  to  insist  on  this  being  done.  I  never  heard 
of  a  case  in  which  one  of  several  Defendants  could  adversely  obtain  contribution  from 
his  Co-defendant  in  a  suit  instituted  to  make  them  both  liable.  I  have  no  power  to 
make  the  order  asked,  and  I  must  therefore  refuse  the  motion  with  costs. 

[616]    Firth  v.  Bidlby.    Ajnil  13,  1864. 

Specific  performance  of  an  agreement  between  four  persons,  regulating  the  right  to 
all  their  future  patented  inventions,  refused,  on  the  following  grounds  :  First,  that 
it  was  too  vague  and  uncertain  as  to  its  duration ;  secondly,  that  it  involved  » 
contract  for  personal  services  of  an  uncertain  duration ;  thirdly,  the  want  rf 
mutuality  in  regard  to  one  of  the  stipulations  ;  and,  fourthly,  that  the  position  of 
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the  j^artiea  had  been  materially  varied  hy  the  assignment  by  one,  to  a  stranger,  of 
all  his  interest  under  the  agreement. 

In  March  1861  Bidley  and  Bothery  obtained  a  patent  for  improvements  in  hewing 
or  working  ooal,  and  in  May  1861  Donisthorpe  obtained  a  patent  for  a  similar 
porpose. 

In  June  1861  the  following  agreement  was  entered  into  between  Kidley,  Rothery, 
Donisthorpe  and  Firth  : — 

"  Memorandum  of  Agreement  made  27th  June  1861. 

"Firstly.  That  the  patent  for  coal  getting,  obtained  in  the  names  of  Robert 
Ridley  and  Joseph  Rothery,  shall,  when  complete,  be  transferred  to  Mr.  O.  £. 
Donisthorpe,  for  and  on  the  joint  account  of  the  said  Donisthorpe  and  W.  Firth. 

"  Secondly.  That  all  expenses  already  disbursed  by  said  Ridley  and  Rothery,  up 
to  this  time,  and  also  all  accounts  yet  remaining  unpaid,  amounting  to  not  exceeding 
£50,  shall  be  paid  by  said  Donisthorpe  and  Firth,  and  also  all  further  expenses  in 
obtaining  the  patent. 

"Thirdly.  That  all  future  improvements  or  patents  for  coal-working,  invented 
or  patented  by  the  said  Donisthorpe,  Ridley,  Rothery  or  Firth,  shall  become  the 
property  of  the  said  G.  £.  Donisthorpe,  and,  in  consideration  of  these  arrangements, 
he  shall  pay  to  the  said  Robert^Ridley  X15  per  cent,  and  to  the  said  Joseph  Rothery 
£5  per  cent,  of  all  profits  which  he  may  make  out  of  the  said  patent  or  patents  or 
future  improvements,  in  addition  to  the  wages  or  salary  of  £3  net,  per  week,  to 
said  Ridley. 

[517]  "  Fourthly.  That  all  profits  on  patents  to  be  obtained  bv  said  parties  in 
foieini  countries,  for  the  purposes  named,  shall  also  be  liable  to  the  £15  per  cent, 
and  £5  per  cent,  allowance  respectively. 

"Fifthly.  That  said  Ridley  shall  give  the  whole  of  his  time  to  the  business 
Darned,  and  shall  follow,  in  all  cases,  Mr.  Donisthorpe's  instructions  as  to  the 
employment  thereof. 

"  Sixthly.  That  no  charge  shall  be  made  upon  the  West  Ardsley  Company  for 
the  use  of,  the  machines  made  or  to  be  made  hereafter,  but  that  said  company  shall 
have  the  free  use  of  any  of  the  patent  machines  on  payment  of  cost  of  manufacture. 

"  Seventhly.  That  said  Ridley  and  Rothery  shall  be  exempt  from  all  expenses  or 
losses  which  may  be  incurred  in  obtaining  all  said  patents  or  defending  the  same." 

In  November  1861  Donisthorpe,  Firth  and  Ridley  obtained  a  third  patent  for  a 
similar  purpose. 

Ridley  continued  in  the  service  until  May  1863,  and  in  June  1863  Ridley  and 
Jones  (with  whom  he  had  become  associated)  obtained  a  fourth  patent  for  a  similar 
purpose. 

In  October  1863  Rothery,  in  considei-ation  of  JC500,  assigned  to  Bower  all  his 
right  under  the  agreement  of  June  1861. 

This  suit  was  instituted  by  Firth,  Donisthorpe  and  Bower,  who  carried  on 
business  under  the  style  of  "The  West  Ardsley  Coal  Company,"  against  Ridley  and 
Jones,  praying  that  Ridley  might  be  compelled  specifically  to  perform  the  agreement 
of  the  27th  or[618]  June  1861,  so  far  as  it  was,  or  purported  to  be,  obligatory  upon 
him,  and  might  assign  to  the  Plaintiffs  his  share  of  the  first,  third  and  fourth 
patents,  and  for  an  injunction  against  Ridley  and  Jones  from  using  the  fourth  patent, 
which,  it  was  alleged,  was  an  infringement  on  the  prior  ones. 

Mr.  Grove,  Mr.  Baggallay  and  Mr.  Fooks,  for  the  Plaintiff. 

Mr.  Southgate  and  Mr.  Bagshawe  objected :  first,  that  the  agreement  of  the  37th 
of  June  1861  was  not  a  final  agreement ;  secondly,  that  there  was  no  mutuality ; 
thirdly,  that  no  specific  performance  could  be  decreed^  of  a  contract  ,for  personal 
services ;  fourthly,  that  the  contract  was  too  uncertain,  as  to  its  duration,  to  enable 
the  Court  to  direct  its  performance. 

Mr.  Baggallay,  in  reply. 

The  following  cases  were  relied  on :  Sykes  v.  Dixon  (9  Adol.  &  E.  693) ;  Lees  v. 
^Ucomb  (5  Bing.  34 ) ;  Flight  v.  Bolland  (4  Russ.  298) ;  Johnson  v.  The  Shrewsbury,  £c., 
Bailway  Company^{3  De  G.  M.  &  G.  914) ;  Stacker  v.  Wedderbum  (3  Kay  &  J.  393) ; 
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Stockar  v.  Brockelbank  (3  Maa  &  Oor.  260) ;  Piekermg  v.  The  Bithop  of  Ely  (3  Yonng* 
&  C.  (C,  C.)  249) ;  Ogdm  v.  FossUk  (32  L.  J.  (Ch.)  73) ;  P«to  v.  Brighton,  dx.,  BaUmf 
Company  (1  Hem.  &  Mil.  468) ;  Brett  v.  7%e  East  India  and  London  Shipping  Compaxt 
(12  W,  R  696) ;  Bidgvny  v.  Wharton  (6  H.  of  L.  Cas.  238). 

Thb  Master  of  thb  Rolls  [Sir  John  Bomilly].  I  think  the  Plaiatifib  cannot 
enforce  this  contract.  There  are,  as  it  appears  to  me,  several  very  serious  defecU 
in  it  In  the  first  place  it  is  much  too  uncer-[519]-tain,  and  this  objection  is,  in  my 
opinion,  insuperable: — viz.,  that  it  is  impossible  to  state  during  what  period  the 
agreement  is  to  last.  The  third  clause  provides  that  all  future  improvements  or 
patents  for  coal-working,  invented  or  patented  by  Donisthorpe,  Ridley,  Bothery  or 
Firth,  shall  become  the  property  of  Donisthorpe.  That  means  all  the  future  improve- 
ments or  inventions  which  they  shall  ever  thereafter  make ;  how  can  I  limit  it  to  the 
duration  of  the  two  then  existing  patents  1  According  to  the  literal  meaning  of  these 
words,  the  agreement  would  continue  as  long  as  any  patent  invented  by  any  one  of 
these  four  persons,  at  any  future  period  of  their  lives,  should  remain  in  force.  It  ii 
impossible  to  sav  that  it  is  to  stop  at  the  termination  of  any  one  patent,  for  a  sub- 
sequent patent  for  an  invention  obtained  years  afterwards  wotud  be  included  in  it 

Then  Ridley  is  to  receive  £16  per  cent  and  Rothery  JC6  per  cent,  out  of  ill 
profits  which  Donisthorpe  may  make  out  of  the  patents,  in  addition  to  the  salary  of 
£3  a  week  to  Ridley.  That  would  go  on  as  long  as  any  profits  are  derived  from 
these  patents,  and  would  extend  over  the  whole  period,  and  nobody  has  power  to  pat 
an  end  to  it  previously  to  the  determination  of  the  agreement  There  is  nothing  to 
define  at  what  period  it  is  to  stop,  or  whether  (as  was  suggested)  it  is  to  be  at  the 
death  of  any  of  these  persons,  though  profit  may  be  subsequently  derived  from  the 
patents ;  for,  assume  that  these  parties  all  concur  that  the  agreement  should  go  on 
and  be  binding  after  Mr.  Donisthorpe's  death,  would  they  not  be  entitled  to  the 
profit  subsequently  made  by  the  patents  1  This  would  bind  his  executors  and  his 
estate  if  profits  were  made  from  toe  patents,  and  to  what  extent  or  how  long  would 
that  go  on  no  one  could  decide. 

[6201  But  the  difficulties  do  not  rest  here,  there  is  another  very  serious  one 
connecteid  with  the  fifth  paragraph,  which  is  that  "  Ridley  shall  give  the  whole  of 
his  time  to  the  business  named,  and  shall  follow,  in  all  cases,  Mr.  Donisthorpe'i 
instructions  as  to  the  employment  thereof."  That  must  mean,  he  shall  give  hie 
whole  time  during  the  duration  of  the  agreement.  It  is  impossible  to  say  that  the 
cases  of  Ogden  v.  Fossitk  (32  L.  J.  (Ch.)  73)  and  Sykes  v.  Dixm  (9  Adol.  &  £.  693)  do 
not  apply  to  this  case.  Here  is  an  express  contract  by  Ridley  that  he  will  devote 
the  whole  of  his  time  to  the  business,  that  is,  during  the  duration  of  the  contract 
But,  on  the  other  hand,  there  is  no  contract  on  the  part  of  Donisthorpe  or  the  West 
Ardsley  Goal  Company  to  employ  him  during  that  time.  Mr.  Donisthorpe  might 
have  nothing  at  all  to  do  with  the  business,  while  Ridley  might  be  compelled  to  give 
the  whole  of  his  time  to  this  business,  and  yet  derive  no  profit  whatever  from  it  If 
this  constituted  a  contract,  the  cases  decide  that  it  could  not  be  specifically  enforced. 
Then  it  is  said  that  this  is  not  a  material  part  of  the  contract,  but  a  collateral 
matter.  But  it  is  distinctly  expressed  in  the  fifth  clause  of  the  contract ;  and  it 
would  be  a  new  doctrine  in  this  Court  to  reject  one  of  the  seven  clauses  of  so 
agreement  and  say  it  is  not  material,  there  being  nothing  more  certain  than  this  :— 
that  a  contract  must  be  enforced  in  its  entirety,  or  not  at  all. 

Then  the  difficulty  which  has  arisen  with  respect  to  Rothery  only  shews  more 
completely  the  extreme  uncertainty  of  the  contract.  If  I  saw  my  way  clearly  to 
the  specific  performance  of  the  whole  contract,  I  might  allow  the  bill  to  stand 
over  with  leave  to  amend  by  adding  him  as  a  party ;  out  his  retirement  [6211  hu 
completely  varied  the  character  andeJfect  of  the  agreement,  so  far  as  rerairds  nin. 
Ridley  is  entitled  to  £15  per  cent,  of  the  benefit  of  all  Rothery's  inventions. 
Rothery  was  one  of  the  inventors  of  the  first  machine,  and,  for  aiuht  we  know, 
he  may  have  invented  or  be  capable  of  inventing  several  others  of  great  value ; 
Ridley  is  entitled  to  £16  per  cent  of  the  profits  of  all  those  inventiona  But,  if 
this  arrangement  between  Rothery  and  Bower  stands,  Ridley  can  never  get  a  penny 
from  any  invention  Rothery  makes ;  for  Rothery  is  entitled  under  the  contract  to 
£5  per  cent,  and  no  more  of  the  profits  of  all  the  inventions  made  by  him,  and  he 
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hu  aangned  the  whole  of  that  to  Bower.  If,  therefore,  he  is  still  a  party  to  the 
contract  of  June  1861,  and  if  the  conditions  of  it  are  still  obligatory  upon  him,  it  is 
obvious  that  he  will  never  make  another  invention,  for  he  can  get  no  benefit  from  it. 
Under  the  oontoact,  £96  per  cent,  goes  to  Donisthorpe  and  Ridley,  and  under 
the  subsequent  assignment,  the  remaining  £5  per  cent  goes  to  Bower.  Ridley, 
therefore,  is  completely  deprived  of  all  benefit  under  it. 

The  contract,  therefore,  is  radically  vague,  it  is  a  contract  for  personal  services 
of  an  uncertain  duration,  which  any  of  the  parties  could  put  an  end  to  at  any  period 
of  time,  and  the  moment  it  was  put  an  end  to  it  would  be  of  no  efficacy  whatever. 

I  am  of  opinion,  therefore,  that  the  bill  must  be  dismissed  with  costs,  this  not 
being  a  contract  which  this  Court  can  enforce. 

NOTB. — ^Affirmed  by  the  Lords  Justices,  30  June  1864. 

[622]    Newman  v.  Selfe.     March  4,  S,  1864. 

[S.  C.  33  L.  J.  Ch.  627 ;  10  L.  T.  162 ;  12  W.  R  664.] 

The  Court  may  direct  a  sale  instead  of  a  foreclosure,  under  the  16  &  16  Vict.  c.  86, 
8.  48,  without  the  consent  of  the  mortgagor,  and  may  direct  the  sale  to  take  place 
at  once. 

This  suit  was  instituted  by  a  first  mortgagee  against  the  mortgagee  and  several 
puime  incumbrancers,  and  it  prayed  a  foreclosure. 

Mr.  Selwyn  and  Mr.  Bowring,  for  the  Plaintiff,  did  not  object  to  a  sale  of  the 
property,  under  the  15  &  16  Vict,  c  86,  s.  48,  at  the  end  of  three  months ;  but 
asked  that,  in  the  event  of  a  redemption  decree  being  made,  one  day  might  be 
appointed  for  all  the  incumbrancers  to  redeem. 

Mr.  Jessel,  Mr.  Fitzhugh,  Mr.  E.  6.  White  and  Mr.  Sbebbeare,  for  the 
subsequent  incumbrancers,  also  concurred  in  an  early  sale  of  the  mortgaged  property. 
They  cited  Hurst  v.  Hwst  (16  Beav.  372). 

Mr.  T.  A.  Roberts,  for  the  mortgagor,  did  not  object  to  the  usual  decree  for 
foreclosure ;  but  he  stated  that  the  property  consisted  of  building  land  at  Surbiton, 
and  that  an  immediate  and  forced  sale  could  not  be  effected  without  a  considerable 
sacrifice  and  loss.  He  argued,  that  as  a  mortgagor  was  entitled  to  six  months  to 
redeem,  so  he  was  entitled  to  a  delay  of  six  months  before  a  sale,  in  order  to  enable 
him  to  make  arrangements  for  paying  off  the  mortgages.  He  cited  M'Lloyd  v. 
Whitley  (22  L.  J.  (Ch.)  1038),  in  which  the  Court  would  not^  in  the  absence  or 
without  the  consent  of  the  mortoifor,  deprive  him  of  the  usual  period  of  six 
mouths  to  redeem.  He  observed  that,  on  payment  of  interest,  the  Court  would 
extencl  the  usual  time  given  by  the  decree  for  [623]  redemption,  and  that  it  had 
even  been  extended  after  a  foreclosure  absolute. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  will  consider  the  point,  but 
I  think  that  the  Plaintiff's  proposal  to  allow  three  months  is  very  reasonable ;  the 
sale  would  then  take  place  m  June.  I  will  see  whether  a  mortgagor  is  entitled  to 
insist,  whatever  may  be  the  situation  of  the  property,  on  delaying  a  sale  for  six 
months. 

March  b.  The  Master  of  the  Rolls.  The  question  is,  what  time  ought  the 
Court  to  give  for  the  sale  of  the  mortgaged  property,  and  whether,  under  the  48th 
clause  in  the  statute,  the  Court  has  the  power,  notwithstanding  the  resistance  of  the 
mortgagor,  to  direct  a  sale  of  the  mortgaged  property,  or  whether  it  is  obligatory  on 
the  U>urt  to  give  him  six  months  to  obtain  the  money. 

I  am  of  opinion  that  it  is  not  obligatory  on  the  Court  either  to  require  the 
consent  of  the  mortgagor,  or  to  eive  him  any  time  to  obtain  the  money.  It  is  true 
that  six  months  are  usually  given  for  that  purpose  in  cases  of  foreclosure,  but  if  all 
the  other  incumbrancers  require  a  sale,  and  the  mortgage  has  been  in  arrear  for 
many  years,  and  the  interest  is  still  unpaid  on  some  of  the  mortgages,  the  Court  has 
power  to  direct  a  sale  at  once,  if  it  thinks  fit.     It  is  proposed  by  the  mortgagor,  that 
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six  months  should  be  given ;  bat  I  have  no  doubt  that  September  would  be  the  least 
favorable  month  in  which  to  sell  this  property,  and  that  it  would  be  much  better  to 
sell  it  in  the  summer  or  spring,  and  it  being  propoaed  by  the  Plaintiff  that  the  ule 
should  take  place  [624]  in  three  months,  I  think  that  this  will  be  the  proper  period. 
I  will  direct  the  sale  to  take  place  in  June,  with  liberty  in  the  meantime  tor  tke 
mortgagor  to  apply,  and  if  he  will  pay  into  Court  a  reasonable  sum,  I  shall  |nt>bablj 
extend  the  time. 

[521]    Lord  Pauuebston  v.  Tubnkr.    April  25,  1864. 

[S.  C.  33  L.  J.  Ch.  457 ;  10  L.  T.  364 ;  4  N.  R  46 ;  10  Jur.  (N.  S.)  577 ; 

12  W.  R  816.] 

By  a  contract  for  the  sale  of  an  estate,  it  was  stipulated,  "  that  if,  from  any  cstue 
whatsoever,  the  purchase  should  not  be  completed,"  on  a  day  named,  the  purchaser 
should  pay  interest  on  his  purchase-money  from  that  day  until  the  completion.  It 
became  necessary  to  institute  a  suit  to  rectify  the  power  under  which  the  vendors 
sold,  in  order  to  make  a  good  title,  and  a  delav  occurred  in  completing.  There 
being  no  wilful  default  on  the  part  of  the  vendor,  Held  that  the  purchaser  was 
bound  to  pay  interest,  and  was  entitled  to  the  corresponding  rents. 

By  an  agreement,  dated  the  19th  of  July  1861,  the  Earl  of  Malmesbury,  on 
behalf  of  himself  and  the  trustees  of  his  marriage  settlement,  agreed  to  sell  to  the 
Defendant,  Mr.  Turner,  the  fee-simple  of  some  property  for  £14,200,  the  purchase- 
money  was  to  be  paid  and  the  conveyance  executed  on  the  29th  day  of  September 
then  next,  up  to  which  time  the  vendors  were  to  clear  all  outgoings,  and  from  which 
time  the  purchaser  was  to  be  entitled  to  possession ;  and  tae  purchaser,  on  such 
payment  of  the  remainder  of  the  purchase-money,  was  to  be  entitled  to  a  conveyance 
of  the  property,  to  be  prepared  at  his  expense  by  his  solicitor,  but  to  be  executed 
by  all  necessary  parties  at  the  expense  of  the  vendors,  who,  being  trustees  only,  were 
not  to  enter  into  any  other  covenant  than  that  they  had  done  no  act  to  incumber  the 
property  conveyed.  And  if,  from  any  cause  whatsoever,  the  purchase  should  not  be 
completed  and  the  purchase-money  paid  on  the  day  thereinbefore  stipulated,  the 
purchaser  was  to  pay  interest  from  that  day  until  the  completion  of  the  purchase  at 
the  rate  of  £4  per  cent,  per  annum. 

On  the  8th  of  Au^st  1861  the  vendors'  solicitors  furnished  an  abstract  of  title  to 
the  purchaser's  solicitors,  who  made  various  requisitions  and  objections  thereto, 
one  of  which  was  as  to  the  sufiSciency  of  a  [526]  power  of  sale  contained  in  the 
settlement,  it  being  doubtful  whether  this  power  of  sale,  given  to  the  trustees,  at 
the  request  of  the  person  "seised  of  the  freehold  and  inheritance,"  could  be  exercised  by 
the  present  earl,  who  was  only  tenant  for  life  in  possession,  and  not  seised  of  the 
inheritance. 

This  question  was  argued  before  the  Master  of  the  Bolls  in  a  suit  of  PhiUipsen  v. 
Turner  (see  31  Beav.  407),  who,  in  March  1862,  expressed  his  opinion  that  the  power 
could  not  then  be  exercised. 

A  suit  of  Malmesbury  v.  Malmesbury  was  instituted  in  May  1862  by  the  Earl  of 
Malmesbury  to  rectify  the  settlement ;  and  under  decree  made  in  that  suit  on  the 
24th  of  July  1862  (31  Beav.  416),  the  power  was  rectified,  and  the  power  of  sale  then 
became  clearly  exercisable.  A  supplemental  abstract  was  sent  on  the  12th  of 
November  1862,  and  the  conveyance  was  subsequently  (in  April  1863)  executed  by 
the  vendors  and  retained  by  them.  The  purchase-money  was  paid  over  in  August 
1663,  reserving  the  question  of  the  liability  of  the  purchaser  to  pay  interest  on  his 
purchase-money  to  be  determined. 

This  suit  was  instituted  by  the  vendors,  nominally  for  the  specific  performance  of 
the  agreement,  but  substantially  to  have  it  determined  whether  the  purchaser  was 
liable  to  pay  interest  on  his  purchase-monev  from  the  29th  of  September  1861  to  the 
18th  of  August  1863.  The  Plaintiflfs  relief  on  the  terms  of  the  contract,  and  also  on 
acts  of  ownership  done  by  the  purchaser  in  the  interval,  by  cutting  timber,  adding  to 
a  cottage,  digging  a  pond,  and  altering  fences. 
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Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintifb,  re-r626]-lied  on  the  express  words 
of  the  contract  to  pay  interest,  and  argued  that  the  delay  in  completion  had  arisen 
from  unforeseen  difficulties,  and  not  from  any  wilful  neglect  or  default  of  the  vendors  ; 
Shenrin  v.  Shakspeofre  (17  Beav.  267,  and  5  De  G.  M.  &  G.  517) ;  EscUaU  v.  St^hensm 
(1  Sim.  &  St  123);  Monck  v.  HusUston  (I  Sim.  280) ;  De  Visme  v.  De  Vigme  (1  Hall 
&  Twells,  408,  and  1  Mac.  &  Gor.  336) ;  Viekers  v.  Hcmd  (26  Beav.  630) ;  Sugden's 
Vendors  (p.  637  (14th  edit.)). 

Mr.  Baggallay  and  Mr.  r .  0.  Haynes,  for  the  Defendant  Mr.  Turner,  argued  that 
the  vendors,  who  had  taken  on  themselves  to  sell  without  any  power  to  do  so,  were 
not  entitled  to  take  advantage  of  the  stipulation  as  to  interest.  That  the  delay  had 
arisen  from  the  necessity  of  instituting  a  suit,  by  means  of  which  they  had  acquired 
the  right  of  seUing  the  property. 

Mr.  Hardy,  for  the  trustees. 

The  Master  of  thb  Bolls  [Sir  John  Bomilly].  I  am  satisfied  that  there  is  a 
contract  here  which  the  Court  will  specifically  enforce,  and  that,  according  to  the 
true  construction  of  that  contract,  the  Defendant  is  bound  to  pay  interest  on  the 
purchase-money  from  the  day  on  which  the  purchase  was  to  have  been  completed. 

I  cannot  assent  to  the  view  that  there  is  no  contract.  Here  is  an  express  contract 
entered  into  between  Lord  Malmesbury  on  behalf  of  himself  and  the  trustees  of  his 
marriage  settlement  on  one  side,  and  Mr.  Turner,  the  Defendant,  on  behalf  of  himself 
and  his  trustees  on  the  other  side.  It  required  this  sanction  on  behalf  of  the  Defendant, 
namely,  that  the  Court  should  approve  of  it ;  but  as  soon  as  the  Court  [627]  had  done 
to,  the  contract,  so  far  as  the  Defendant  is  concerned,  was  complete.  Therefore  the 
question  of  interest,  which  is  a  matter  solely  between  Lord  Malmesbury  on  the  one 
hand,  and  Mr.  Turner  on  the  other,  is,  whether  the  latter  is  bound  to  pay  interest  from 
the  29th  of  September  1861,  the  day  specified  in  the  contract. 

I  assent,  as  I  did  in  the  case  of  Pkicera  v.  Htmd  (26  Beav.  630)  to  the  decision  of 
the  Lords  Justices  in  the  case  of  Shenoin  v.  Shakspeare,  in  which  this  passage  occurs : 
Lord  Justice  Knight  Bruce  says  (5  De  G.  M.  &  G.  527),  "  My  conception  of  the  rule 
applicable  to  a  case  of  that  description  I  find  expressed  by  Lord  St.  Leonards  in  his 
smaller  publication  upon  the  Law  of  Vendors  and  Purchasers,  where  he  says,  '  but 
where  the  delay  is  occasioned  by  the  state  of  the  title,  and  is  not  wilful,  that  seems  to 
fall  within  the  provision  of  any  cause  whatever.' "  Then  Lord  Justice  Knight  Bruce 
■ays  that  he  asrees  in  that  proposition  without  any  qualification. 

Then  I  refer  to  the  passage  in  this  contract,  which  was  thus : — "  If,  from  any 
cause  whatsoever,  the  purchase  should  not  be  completed,  and  the  purchase-money 
paid  on  the  day  hereinbefore  stipulated  [that  is  the  29th  September  1861],  the 
purchaser  shall  pay  interest,  from  that  day  until  the  completion  of  the  purchase,  at 
the  rate  of  X4  per  cent,  per  annum."  Lord  St.  Leonards  has  laid  down,  and  the  cases 
bave  all  settled,  that  the  words  "  if  from  any  cause  whatsoever  "are  to  be  read  "  if 
from  any  cause  whatsoever  other  than  the  wiUul  default  of  the  vendor,"  and  that  is 
the  meaning  of  this  passage.  Of  course  the  vendor  cannot  get  an  increase  of  interest 
by  wilfully lieeping  back  the  abstract ;  but,  if  he  is  guilty  of  no  wilful  default,  the 
contract  is  that  the  purchaser  shall  pay  interest  from  the  day  stipulated  [528]  in  it. 
Is  this  a  case  of  that  description?  There  is  no  question  that  there  was  no  wilful 
default  on  the  part  of  Lord  Malmesbury,  or  the  trustees.  They  delivered  the  abstract 
of  title,  which  pointed  out  the  defect  and  the  question  whether  they  had  full  power 
to  sell  the  inheritance.  The  point  was  referred  to  me  in  Chambers,  and  I  was  of 
0(Hnion  that,  by  a  defect  in  preparing  the  settlement,  the  power,  as  it  stood,  did  not 
contain  an  authority  to  sell.  Whereupon  they  filed  a  bill  to  correct  the  settlement, 
and  on  that  bill  I  directed  the  settlement  to  be  reformed.  How  can  it  be  said  that 
this  is  not  a  fair  question,  where  the  title  is  imperfect  and  was  rendered  perfect  at  a 
subsequent  periodt  It  is  said  that  the  vendors  were  not  able  to  sell  at  the  time  from 
which  the  interest  is  to  be  paid,  but  is  not  that  the  case  in  every  instance  of  a  defective 
title?  It  is  the  meaning  of  the  words  "defective  title;"  they  do  not  mean  that  Lord 
Mslmesbury  had  no  interest  whatever  in  the  property,  for  he  had  a  life-estate,  which 
he  could  have  sold  and  conveyed  at  any  time ;  but  the  expression  means  that  he  was 
not  able,  at  that  time,  to  convey  the  whole,  entire  and  absolute  interest  in  fee-simple 
in  the  property ;  and,  according  to  the  authorities,  the  contract  says  that  if  there  be 
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no  wilful  default  on  the  part  of  the  Tendon,  the  punshaaer  shall  pay  interest  from  the 
time  specified  in  the  contract. 

I  am  of  opinion,  therefore,  that  Mr.  Turner  must  pav  interest  at  £4  per  cent,  from 
the  29th  September,  and  that,  on  the  other  hand,  Lord  Midmeeburv  uid  his  tnisteei 
must  account  to  Mr.  Turner  for  the  rents  of  the  property  received  by  them  during 
that  period. 

As  I  proceed  entirely  on  the  construction  of  the  contract,  it  is  not  necessary  for 
me  to  go  into  the  effect  of  the  exercise  of  acts  of  ownership  by  the  purchaser. 

[529]    Thb  Nkw  Thbatre  Ck)UPAMY  (Limited).    Bloxam's  Cask.    April  18, 1864. 

[S.  C.  affirmed  on  appeal,  4  De  G.  J.  &  S.  447 ;  46  E.  R  991 ;  33  L.  J.  Ch.  574;  10 
L.  T.  772  ;  12  W.  R.  995.  See  Ramsgate  rtetoria  Hotel  Company  v.  MonUfiore,  186«, 
L.  R.  1  Ex.  Ill ;  Shaddeford^s  ease,  1866,  L.  K  1  Ch.  570.  Referable  onlr  to 
specific  circumstances,  Pellatt's  ease,  1867,  L.  R.  2  Ch.  528.  Distinguished,  /«  n 
Universal  BafMng  CorporaHon,  1867,  L.  R.  3  Ch.  40.  See  In  re  Saloon  Steam  PaeU 
Company,  1867,  37  L.  J.  Ch.  50;  Adam's  case,  1872,  L.  R.  13  Eq.  481.] 

B.  applied  verbally  for  shares  in  a  company,  and  he  paid  the  deposit  to  the  secretary 
on  nis  undertaking  to  return  it  if  he  did  not  get  the  shares  in  a  few  days.  The 
shares  were  allottM  to  B.  two  days  after,  and  an  entry  to  that  effect  was  made  io 
one  of  the  company's  books,  but  no  letter  or  notice  of  allotment  or  scrip  certifioatei 
had  ever  been  sent  to  B.,  and  there  was  no  acceptance  or  further  act  on  his  part 
Held,  that  he  was  a  contributory. 

This  company,  established  under  the  25  &  26  Vict  c.  89,  had  been  ordered  to  he 
wound  up.  This  was  an  application  on  behalf  of  the  official  liquidator,  to  settle  Mr. 
Bloxam  on  the  list  of  contributoriea  in  respect  of  100  shares. 

It  appeared  that  Mr.  Bloxam  had  verbally  applied  for  100  shares,  and  he  was  told 
by  the  secretary  that  he  could  have  them  on  payment  of  the  deposit. 

He  called  at  the  office  of  the  company  in  Gomhill  on  the  25th  of  April  1863,  and 
handed  to  the  secretary  his  cheque  for  £100  for  the  deposit  upon  the  shares;  but 
before  handing  it  over  he  asked  the  secretary  when  he  could  have  the  shares,  and  was 
told  by  him  that  he  could  have  them  in  a  few  days,  as  the  company  were  about  to 
allot  them.  He  then  stipulated  with  the  secretary  that  if  he  did  not  get  the  shareB 
in  a  few  days,  the  secretary  would  return  him  the  cheque.  The  cheque  was  duly  paid 
into  the  bankers  of  the  company. 

The  shares  were  actually  allotted  to  Mr.  Bloxam  on  the  27th  of  April,  at  a  meeting 
of  the  directors,  and  his  name  was  entered  as  the  allottee  for  100  shares  in  "tbs 
register  of  allotment  of  shares."  It  was  not  shewn  that  Mr.  Bloxam's  name  had  been 
entered  in  the  share  registry  book  (25  &  26  Vict  c.  89,  s.  26). 

Mr.  Bloxam  did  not  sign  any  written  application  for  [630]  the  shares,  and  no 
letter  of  allotment,  no  scrip  certificate  of  the  shares,  and  no  return  of  the  allotment, 
had  ever  been  sent  to  him. 

It  did  not  appear  that  Mr.  Bloxam  had  ever  applied  for  the  scrip  certificates,  bat 
he  had  called  at  the  office  in  Cornhill  and  found  it  closed,  and  he  was  told  that  the 
company  had  gone  to  pieces,  but  the  office  had,  in  fact,  been  removed  to  Westminster. 
He  appeared  to  have  done  nothing  further,  when,  on  the  27th  of  July  1863,  the 
company  was  ordered  to  be  wound  up. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  official  liquidator,  argued  that  Mr.  Bloxam 
ought  to  be  placed  on  the  list  of  contributories,  for  the  contract  for  the  shares  by 
application  and  payment  of  the  deposit  was  complete  when  the  shares  had  been 
allotted  to  the  applicant  by  the  company,  and  that  nothing  further  was  wanted  to 
make  the  allotment  effective.  They  cited  Ez  parte  YeUand  (5  De  G.  &  Sm.  395); 
Ex  parte  Cookney  (26  Beav.  6,  and  3  De  G.  &  J.  170). 

Mr.  Roxburgh,  eontrh,  argued  that  no  perfected  and  complete  contract,  fixing  Mr. 
Bloxam  with  the  ownership  of  any  particular  shares,  existed.  That  an  allotment 
alone,  without  notice  to  the  allottee,  was  insufficient,  for  it  was  not  possible  to  know 
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what  number  of  shares  had  been  allotted,  or  which  they  were.  That  here  there  had 
been  no  notice,  no  acceptance  of  the  shares,  and  that  no  entry  on  the  abare  registry, 
as  required  by  the  Act,  had  been  proved. 

The  Master  of  the  Rolls  [Sir  John  Bomillv].  I  must  hold  Mr.  Bloxam  to 
be  a  shareholder.  Cooknei^s  ease  and  YeUantTi  case  determine  this : — ^That  if  [531]  a 
lierson  applies  for  shares  and  pays  what  is  necessary,  and  has  the  shares  allotted  to 
him,  he  becomes  a  shareholder,  and  that  the  application  need  not  be  in  writing. 

Here  Mr.  Bloxam  applies  for  100  shares,  and  he  is  told  he  can  have  them,  be  then 
pays  a  deposit  of  £100,  the  secretary  promising  him  that,  if  they  are  not  allotted, 
the  cheque  shall  be  returned.  There  is  a  book  called  the  register  of  allotment  of 
shares,  which  answers  all  the  requirements  of  a  register,  and  in  this  the  allotment  to 
Mr.  Bloxam  appears.  It  is  true  that  no  further  deposit  is  made,  and  that  no  notice 
of  the  fact  of  allotment  was  given  to  him.  But  if  the  company  had  been  extremely 
prosperous,  how  could  the  company  deny  that  Mr.  Bloxam  was  a  shareholder,  how 
could  they  dispute  the  fact  after  this  entry  in  their  book?  After  accepting  his  money 
they  allot  him  these  shares.  The  rights  and  obligations  are  co-extensive,  and  I  must 
hold  him  to  be  a  contributory. 

NOTB.— Affirmed  by  the  Lords  Justices,  1st  July  1864  [4  De  G,  J.  &  S.  447] ; 
and  see  Besfs  txue,  Lords  Justices,  26th  May  1865 ;  Redmona's  case,  M.  R.  22d  June 
1865;  Thompson's  ease,  M.  R.  13th  June  1865. 


[632]    Whitgreavs  v.  Whttgreavk.    April  16,  20,  1864. 

Covenant  in  a  marriage  settlement  to  settle  the  wife's  after^icquired  property  (save 
and  except  "  any  estate  or  effects  already  settled  to  her  separate  use) : "  Held,  that 
a  legacy  afterwards  bequeathed  to  her  for  separate  use  was  not  included  in  the 
covenant. 

By  the  setUement  made,  in  1851,  on  the  marriage  of  Miss  Maria  T.  Whitgreave 
with  Mr.  Eyston,  some  property  was  settled  on  the  ordinary  trusts  for  the  parents 
and  their  children.  And  it  was  "  thereby  further  agreed  and  declared  "  and  the 
husband  covenanted  with  the  trustees  in  the  following  terms : — 

"That  all  and  every  the  real  and  personal  estate  and  effects,  whatsoever  and 
wheresoever,  of,  to  or  over  which  Maria  T.  Whitgreave,  or  any  person  or  persons  in 
W  right  or  for  her  benefit,  shall  or  may,  at  any  time  after  solemnization  of  the  said 
intended  marriage  during  her  said  intended  coverture,  be  seised,  possessed  or  entitled, 
or  have  any  beneficial  power  of  disposition,  at  law  or  in  equity,  either  under  or  by 
virtue  of  her  parents'  marriage  settlement,  or  any  appointment  or  appointments  made 
or  to  be  made  in  pursuance  thereof,  or  the  will  or  any  codicil  or  codicils  thereto  of 
dther  of  her  parents,  or  as  their  or  either  of  their  next  of  kin  or  otherwise  howsoever 
(<ave  and  except  the  aforesaid  several  properties  so  settled  by  Maria  T.  Whitgreave 
u  aforesaid,  and  her  personal  apparel  and  ornaments,  and  savings  of  her  separate 
income,  and  any  estate  or  effects  already  settled  to  her  separate  use,  and  any  real  or 
personal  estate  to  be  acquired  after  the  solemnization  of  the  said  intended  marriage, 
and  not  being,  in  each  instance,  an  accession  of  the  clear  value  of  £1000  at  the  least, 
and  also  except  all  and  every  estates  or  interests,  estate  or  interest  restricted  to  the 
life  of  the  said  Maria  T.  Whitgreave,  to  all  which  last-mentioned  estates  or  interests 
it  is  hereby  aereed  and  declared  she  shall  be  entitled  for  her  separate  [633]  use)  shall 
be  forthwith  'settled  on  the  same  trusts  as  those  before  expressed. 

Mr.  Whitgreave,  the  father  of  Mrs.  Eyston,-  died  in  1863,  having  bequeathed  to 
ber  a  l^»cy  of  £3000  and  a  share  in  his  residuary  personal  estate  for  her  separate  use, 
independent  of  her  husband. 

The  question  was  whether,  under  the  terms  of  the  settlement,  this  bequest  ought 
to  be  seUled. 

Mr.  Selwyn,  Mr.  Dickinson,  Mr.  Young  and  Mr.  Bovill,  for  different  parties. 

April  20.    The  Master  of  the  Rolls  [Sir  John  Romilly].    The  question  is. 
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whether  a  clause  in  a  marriage  settlemeut  included  a  legacy  which  was  bequeathed 
to  the  wife  for  her  separate  use,  and  I  am  of  opinion  that  it  does  not. 

The  covenant  is  to  settle  the  after-acquired  property,  save  and  except  "any  estate 
or  effects  already  settled  to  her  separate  use.'  The  words  "  already  settled  to  her 
separate  use"  cannot  mean  that  which  was  settled  at  the  date  of  the  settlement,  bat 
future-acquired  property  not  so  settled  when  she  acquired  it.  I  am  of  opinion  that 
the  legacy  is  not  included. 

[634]    TsASDAis  V.  Sandsbson.     AprU  14,  1864. 

[See  In  re  Leslie,  1883,  23  Ch.  D.  564.    Explained,  Farrington  v.  FarreOer 

[1893],  2  Ch.  461.] 

A.  B.,  one  of  several  tenants  in  common,  had  been  in  the  personal  occupation  of  part 
of  the  property.  In  a  suit  by  another  tenant  in  common  for  partition  and  an 
account  of  rents  :  Held,  that  unless  A.  B.  were  charged  with  an  occupation  rent, 
he  could  not  be  allowed  for  substantial  repairs  and  lasting  improvements  made  bj 
him  on  any  part  of  the  property. 

This  suit  was  instituted  by  one  of  several  tenants  in  common,  against  the  othen, 
for  a  partition  of  the  estate  and  for  an  account  of  the  rents  and  profits  received  by 
the  Defendants,  who  had  been  in  exclusive  possession  for  about  fourteen  years. 

One  of  the  Defendants  was  in  personal  occupation  of  part  of  the  premises,  and 
had,  as  he  alleged,  expended  a  sum  of  £60  in  necessary  repairs  and  improvements  of 
the  property. 

Mr.  Baggallay  and  Mr.  Sowoliffe,  for  the  Plaintiff. 

Mr.  Speed,  for  the  Defendant,  resisted  being  charged  with  an  occupation  rent  for 
the  part  occujpied  by  him,  for  in  Griffies  v.  Grijffm  (8  Law  Times,  758)  it  was  held  that, 
where  one  of  the  tenants  in  common  is  in  occupation  of  the  estate,  he  cannot  be  made 
liable  for  rent  or  waste. 

He  asked,  at  all  events,  to  be  allowed  for  the  repairs  and  lasting  improvements  on 
the  part  of  the  property  not  occupied  by  him. 

THE  Master  of  thb  Bolls  [Sir  John  Romilly].  I  think  that  these  acoounti 
must  be  reciprocal,  and,  unless  the  Defendant  is  charged  with  an  occupation  rent^  he 
is  not  entitled  ;to  any  account  of  substantial  repairs  and  lasting  improvements  on  any 
part  of  the  property. 

[636]    Parebb  v.  Bingham.    Meareh  15,  1864. 

A  creditor  obtained  a  judgment  against  the  executor,  and,  on  the  same  day,  a  decree 
was  made  for  the  administration  of  the  estate.  Held,  that  the  judgment  creditor 
had  obtained  no  priority. 

A  judgment  at  law  was  obtained  by  a  creditor  against  the  legal  personal  repre- 
sentative, and  on  the  same  day  a  decree  was  made  for  the  administration  of  the 
testator's  estate.  The  question  was  whether,  under  these  circumstances,  the  judg- 
ment creditor  had  obtained  priority  over  the  simple  contract  creditors  of  the  testator. 

Mr.  Tennison  Edwards  and  Mr.  Ba«;8hawe,  for  the  different  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  decree  was  a  judgment 
in  favor  of  all  the  creditors,  and  I  consider  that  the  judgment  and  decree  were 
obtained  at  the  same  moment.  The  judgment  creditor  must  come  in  pari pattn  with 
the  other  creditors. 
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[636]    Wilson  v.  Atkinson.    April  25,  1864. 

[&  C.  reversed  on  appeal,  4  Do  G.  J.  &  S.  455 ;  46  E.  R  995 ;  33  L.  J,  Ch.  576  ; 
11  L  T.  220;  4  N.  R.  451.  See  /n  re  Bail's  Trust,  1879,  11  Ch.  D.  271 ;  Emmins 
V.  Bradford,  1880,  13  Ch.  D.  493;  In  re  Watson's  Trusts,  1886,  55  L.  T.  317; 
Stoddart  v.  SaviUe  [1894],  1  Ch.  483 ;  In  re  Mare  [19021,  2  Ch.  115 ;  In  re  Smith's 
Settlement  [1903],  1  Ch.  373 ;  In  re  Brydme's  Settlement  [1903],  2  Ch.  84.] 

A  settlement,  made  on  the  marriage  of  a  widow,  contained  no  gift  to  her  issue,  but  it 
prorided  that,  in  default  of  appointment,  the  fund  should  be  held  in  trust  for  the 
persons  who  would  be  entitled,  under  the  statute,  if  she  had  died  intestate  "  and 
without  having  been  married."  And  it  was  declared  that  A.  B.,  her  illegitimate 
daughter,  should,  for  the  purposes  of  that  trust,  be  deemed  to  be  her  lawful  child. 
Held,  by  the  Master  of  the  Bolls,  that  as  lawful  children  could  not  take  under  this 
tnut^  so  neither  could  A  £.,  the  illegitimate  child.  The  Lords  Justices  were, 
however,  of  a  different  opinion. 

la  1863  Mrs.  Wilson,  then  a  widow,  who  had  an  illegitimate  daughter  named 
Jane  £.  H.  Atkinson,  married  a  Mr.  Simpson. 

Bj  the  settlement  made  on  their  marriage,  dated  the  26th  of  August  1863,  two 
sums  of  i£4500  and  £300  were  vested  in  trustees,  upon  trust  for  Mrs.  Wilson  for  her 
aeparate  use  for  life,  without  power  of  anticipation,  and  subject  thereto  as  she  should 
by  deed  or  will  appoint^  and,  in  default  of  appointment,  in  trust  for  Mrs.  Wilson 
sbsolutely,  in  case  she  should  survive  Mr.  Simpson,  her  said  intended  husband ;  but 
in  case  Mrs.  Wilson  should  die  in  the  lifetime  of  the  said  Mr.  Simpson,  her  said 
iutended  husband,  then  in  trust  for  such  person  or  persons  as,  under  the  statutes  for 
the  distribution  of  the  effects  of  intestates,  would  have  become  entitled  thereto  at 
the  decease  of  Mrs.  Wilson,  if  she  had  died  possessed  thereof,  intestate  and  wilhoui 
Imng  been  married,  such  persons,  if  more  than  one,  to  take  as  tenants  in  common 
and  in  the  shares  in  which  they  would  have  taken  under  the  same  statutes.  And  it 
was  thereby  declared  that  Jane  Elizabeth  Hogarth  Atkinson,  the  daughter  of  the  said 
Jane  Wilson,  should,  for  the  purposes  of  that  trust,  be  deemed  to  be  the  lawful  child 
of  Mrs.  Wilson. 

The  settlement  contained  no  limitation  to  the  issue  of  the  marriage. 

Mrs.  Wilson  died  in  September  1863,  without  having  [637]  executed  her  power, 
leaving  her  husband  surviving.     Her  mother  and  sister  were  her  next  of  kin. 

Jane  K  H.  Atkinson  claimed  the  fund  absolutely. 

Mr.  Shebbeare,  for  the  Plaintiffs,  the  trustees. 

Mr.  Selwyn  and  Mr.  Blackmore,  for  Jane  E.  H.  Atkinson.  The  object  of  the 
wcads  "  without  having  been  married  "  was  merely  to  exclude  the  husband.(l) 

Mr.  Speed,  for  the  next  of  Mn.  This  is  a  deed  and  not  a  will,  and  it  must 
therefore  be  construed  strictly.  The  persons  to  take  are  those  who  would  be  next 
of  kin  of  Mrs.  Wilson  had  she  died  "  without  having  been  married."  Her  legitimate 
ehildren  could  not  have  taken  under  this  trust,  and  U fortiori  her  illegitimate  daughter 
moat  be  excluded. 

Mr.  Selwyn,  in  reply. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  cannot  but  suspect  that  this 
deed  does  not  carry  into  effect  the  intention  of  the  parties,  and  that,  if  the  original 
iostnictions  had  been  preserved,  the  settlement  might  have  been  rectified. 

Nothing  can  be  more  absurd  than  this  trust,  but  I  must  take  it  as  I  find  it  The 
vords  are  perfectly  distinct  and  clear ;  they  exclude  the  husband,  the  children,  the 
grandchildren,  and  all  the  descendants  of  Mrs.  [638]  Wilson.  She  might  have  had  a 
number  of  children  who  would  all  be  excluded,  and  having  excluded  all  her  children, 

(1)  See  In  re  Norman's  Trust,  3  De  G.  M.  &  G.  965 ;  MikheU  v.  CoUs,  John.  674, 
and  9  House  of  Lords  Cases,  601 ;  PraU  v.  Mathew,  22  Beav.  328 ;  Laird  v.  Tobin, 
1  MoE  543,  which  were  cited  before  the  Lords  Justices. 
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the  deed  says  that,  "  for  the  purposes  of  that  trastt"  Jane  Atkinson  "  should  be 
deemed  to  be  the  lawful  child  of  the  said  Jane  Wilson."  This  induces  me  to  beliew 
that  she  did  not  intend  to  exclude  any  child,  but  only  her  husband.  If  the  woidi 
had  been  "  without  having  been  married  to  Simpson,'  it  would  very  plainly  exclude 
the  children  of  that  marriage. 

I  must  construe  the  words  as  I  find  them,  and  I  am  of  opinion  Miss  A^nsoo  ii 
excluded,  first,  because  all  the  children  are  excluded ;  and,  secondly,  because  she 
is  merely  placed  in  the  excluded  class. 

Note. — ^Reversed  by  the  Lords  Justices.    [4  De  O.  J.  &  S.  455.] 

[538]    Wylet  v.  The  Exhall  C!oal  Mining  Company  (Limited). 
Apnl  12,  13,  1864. 

In  a  suit  against  a  company  to  restrain  trespass,  liberty  was  given,  under  the  25  &  26 
Vict.  c.  89,  s.  87,  to  the  Plaintiffs,  after  a  winding-up  order,  to  proceed  with 
the  suit 

This  suit  was  instituted  by  the  owners  of  the  manor  of  Newland  against  this 
ComptaDy  and  its  secretary  and  manager  and  the  mortgagees  of  the  manor,  praying  bd 
injunction  to  restrain  the  company  and  its  servants  from  digging  and  carrying  away 
the  minerals  under  certain  turnpike  roads  within  the  manor.    It  also  prayed  damages. 

An  injunction  had  been  granted  on  the  several  undertakings  of  the  PlaintiSs, 
since  which  an  order  had  been  made  to  wind  up  the  company.  By  the  25  &  26  Yict 
c.  89,  s.  87,  the  suit  could  not  proceed  except  with  the  leave  of  the  Court. 

[639]  Mr.  Jessel,  for  the  Plaintiffs,  now  moved  for  leave  to  proceed,  stating  that 
the  Plaintiffs  were  desirous  of  striking  out  the  prayer  for  damages  in  order  to  enable 
them  to  proceed  against  the  directors  for  the  tort  personally ;  secondly,  to  make  the 
injunction  perpetual ;  and,  thirdly,  to  provide  for  the  payment  of  the  costs  of  the 
secretary  and  manager. 

Mr.  Southgate,  for  the  ofScial  liquidator,  resisted  the  application,  and  insisted  that 
the  Plaintiffs  ought  to  go  in  under  the  winding  up. 

Mr.  Jessel,  in  reply.  The  Plaintiffs  cannot  prove  under  the  winding  up  unless 
their  right  is  admitted  or  established,  and  if  the  PlaintiSs  be  not  allowed  to  proceed, 
the  other  Defendants  will  move  to  dismiss  the  bill  for  want  of  prosecution. 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  I  must  give  the  Plaintiii 
general  leave  to  carry  on  the  suit  as  they  think  fit.  There  may  be  funds  belonging 
to  the  company  sufficient  to  answer  the  damages,  which  I  cannot  determine  on  this 
application.  I  will  also  give  the  Plaintiffs  leave  to  amend,  but  not  by  adding  any 
new  parties. 

[640]    Davies  v.  Otty.    April  12,  1864. 

[S.  C.  10  L.  T.  284 ;  10  Jur.  (N.  S.)  606 ;  1 2  W.  R  682 ;  affirmed  on  appeal,  2  De 
G.  J.  &  S.  238 ;  46  K  R.  366  ;  10  L.  T.  632 ;  12  W.  R.  896 ;  4  N.  R.  266.  For 
subsequent  proceedings,  see  35  Beav.  208.] 

A  bill,  which  sought  to  enforce  a  trust  of  lands,  did  not  allege  that  such  trust  wis  in 
writing.  Held,  on  demurrer,  that  this  was  sufficient,  for  the  Statute  of  Frauds 
only  refers  to  the  proof  of  a  trust  by  some  writing. 

This  case  came  on  upon  demurrer  to  the  whole  bill.  The  bill,  in  substance,  stated 
as  follows : — 

That  by  a  deed,  dated  the  17th  of  January  1860,  in  consideration  of  JC200  therein 
stated  to  liave  been  paid  to  the  Plaintiff  by  the  Defendant,  the  Plaintiff  conveyed  to 
the  Defendant  and  his  heirs,  absolutely,  a  piece  of  land  and  two  houses  at  Tranmere. 
The  bill  alleged  that  the  object  of  so  doing  was  that  the  Defendant  might  manage 
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the  property  and  aSfaira  of  the  Plaintiff  during  his  intended  absence  from  Tranmere, 
where  be  was  then  living.  The  bill  alleged  that  no  money  was  paid  and  no  con- 
sideration passed,  and  that  it  was  not  intended  to  vest  any  beneficial  property  or 
interest  in  the  Defendant.  That  shortly  afterwards  the  Plaintiff  abandoned  his 
intention  to  remove  from  Tranmere,  and  applied  to  the  Defendant  to  reconvey  the 
property,  which  he  refused  to  do,  alleging  that  the  deed  was  in  fact,  as  well  as  form, 
a  conveyance  by  way  of  sale.  The  bill  stated  that  such  allegation  was  entirely 
unfounded.  The  bill  alleged  that  the  Defeodaut  had  in  his  possession  deeds  from 
which  the  matters  aforesaid  would  appear. 

The  bill  prayed  that  the  Defendant  might  reconvey  the  property  to  the  Plaintiff. 
It,  however,  in  no  way  stated  that  the  alleged  trust  was  in,  or  was  evidenced  by,  any 
writing. 

To  this  bill  the  Plaintiff  demurred  for  want  of  equity. 

[641]  Mr.  W.  W.  Cooper,  in  support  of  the  demurrer.  By  the  7th  section  of  the 
Statute  of  Frauds  (29  Car.  2  c.  3,  s.  7),  it  is  enacted,  "That  all  declarations  or 
creations  of  trusts  or  confidences  of  any  land,  tenements  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party  who  is,  by  law,  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  effect."  When,  therefore,  "  the  Court  is  called  upon  to  establish  or  act 
apon  a  trust  of  lands,  it  must  not  only  be  manifested  and  proved,  by  writing  signed 
by  the  person  by  law  enabled  to  declare  the  trust,  that  there  is  a  trust,  but  it  must  also 
be  manifested  and  proved  by  writing,  signed  as  above,  what  the  trust  is  ; "  StniA  v. 
MaWieus  (3  De  G.  F.  &  J.  139) ;  and  a  defence,  founded  on  the  Statute  of  Frauds,  may 
be  taken  by  demurrer ;  fFood  v.  Midgley  (5  De  Q.  M.  &  G.  41).  Here  the  case  stated 
is  a  mere  parol  trust,  the  *'  declaration  or  creation  "  of  which  is,  therefore,  by  statutory 
enactment,  "  utterly  void  and  of  none  effect." 

Mr.  Bs^gallay  and  Mr.  H.  M.  Jackson  were  not  called  on. 

Thx  Id^TEH  OF  THE  BoLLS  [Sir  John  £omilly].  I  am  of  opinion  that  this 
demurrer  must  be  overruled.  I  do  not  express  any  opinion  whether  the  Statute  of 
Frauds  applies  to  this  case  or  not,  because  I  am  clearly  of  opinion  that  where  the 
Plaintiff  says,  by  his  bill,  I  purchased  an  estate  in  the  uame  of  A.  B.,  and  he  is  a 
trustee  for  me,  and  I  can  prove  that  he  is  a  trustee,  the  Defendant  cannot  demur  to 
the  bill,  on  the  ground  that  the  Plaintiff  does  not  state  that,  when  he  comes  to  prove 
his  case  ab  the  hearing,  he  has  some  writing  to  [642]  establish  it.  The  Plaintiff,  no 
doubt,  must  prove  his  case  at  the  hearing,  and  he  may  then  produce  a  letter  or 
something  else  in  writing  to  establish  the  facts  which  he  alleges  by  his  bill.  The 
Defendant  wants  me  to  introduce  something  into  the  bill  and  to  assume  that  the 
Plaintiff  cannot  prove  his  case  by  some  writing,  although  he  admits  the  truth  of  that 
ease  by  his  demurrer.  When  a  Defendant  demurs,  it  is  the  same  as  if  he  put  in  an 
answer  admitting  every  statement  in  the  bill.  If  that  were  done,  it  would  dispense 
with  the  necessity  of  proving  the  facts  alleged  by  the  bill,  which  would,  as  it  were, 
be  taken  pro  ccnfesso.  When  the  cause  is  heard,  the  trust  must  be  proved  by  le^I 
evidence,  that  is,  by  some  statement  in  writing.     The  demurrer  must  be  overruled. 

Note. — ^This  decision  was  affirmed  by  the  Lords  Justices  on  the  3d  of  June  1864 ; 
and  at  the  hearing  of  the  cause  on  the  16th  of  February  1866  a  decree  was  made  for 
the  Plaintiff  by  the  Master  of  the  Soils.     [2  De  G.  J.  &  S.  238.] 


[642]    Be  The  Watekloo  Life,  &o.,  Assuranob  Coupant.    Garr's  Case. 

April  23,  1864. 

The  deed  of  association  of  the  Waterloo  Assurance  Company,  which  bound  the  policy- 
holders, contained  a  power  to  dissolve,  and  thereupon  the  directors  were  to  get 
from  another  company  an  undertaking  to  pay  all  future  liabilities,  and  to  transfer 
to  such  company  so  much  of  the  funds  as  should  be  agreed  on  between  the  con- 
tracting parties  as  would  be  sufficient  to  enable  the  latter  company  to  comply  with 
their  undertaking.  Held,  that  the  amount  to  be  paid  over  was  a  matter  of  agree- 
ment betweeen  ^e  two  companies,  with  which  tbe  policy-holders  had  no  concern, 
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and  that  a  policy-holder,  irho  refosed  to  be  transferred,  had  no  claim  upon  the 
Waterloo  Company. 

This  company  was  registered  under  the  7  &  8  Vict.  c.  110,  and  carried  on  basinen 
as  a  life  assurance  company  under  a  deed  of  settlement  dated  the  10th  of  November 
1851. 

The  43d  clause  authorized  the  dissolution  of  the  company  by  an  extraordinary 
general  meeting. 

[643]  The  183d  clause  was  as  follows : — 

"  That  immediately  upon  the  dissolution  of  the  company,  the  board  of  directors 
shall,  out  of  the  funds  or  property  of  the  company,  pay  and  satisfy  all  claims  and 
demands  on  the  company  arising  from  assurances  or  other  contracts  or  engagementa, 
and  shall  obtain  from  some  other  assurance  company,  or  from  the  directors  or 
managers  of  some  other  assurance  society  or  company,  an  undertaking  to  pay  and 
satisfy  the  remainder  of  the  claims  and  demands  on  the  company  arising  from 
assurances,  annuities  or  other  contracts  or  engagements,  when  and  as  the  times  for 
the  pajrments  and  satisfaction  of  the  same  shall  respectively  arrive,  and  shall  cause  to- 
be  transferred  to  some  other  assurance  company,  or  to  some  of  the  trustees  or  directon 
of  such  other  assurance  society  or  company  so  much  of  the  funds  or  property  of  tiit 
ampany  as  shall  be  agreed  upon  between  the  eontrading  parties  as  will  be  safftaent,  with  the 
premiums  that  may  become  payable  in  respect  of  tJl  their  existing  policies,  to  enable 
the  sodettf  or  company,  from  whom  or  from  whose  directors  or  managers  the  under- 
taking shall  have  been  obtained,  to  comply  thereioith,  and  shall  make  bu(%  arrangements 
with  the  said  assurance  company,  or  the  said  directors  or  managers,  in  regard  to  their 
said  undertakings,  as  the  board  of  directors  shall,  in  their  discretion,  think  fit,  and 
shall  cause  to  be  done  and  executed  all  such  acts,  deeds  and  things  as,  in  the  opinion 
of  the  board  of  directors,  shall  be  necessary  or  advisable  for  carrying  the  same 
arrangements  into  effect.  And  if  any  funds  or  property  of  the  company  snail  remain, 
after  answering  the  purposes  aforesaid,  shall  cause  the  same"  to  be  realized  and 
divided  amongst  the  proprietors,  shareholders  and  members  of  the  company. 

At  an  extraordinary  general  meeting  of  the  shareholders,  held  on  the  8th  of  August 
1862,  an  agreement  [644]  to  transfer  the  business  of  the  Waterloo  to  the  British 
Nation  Life  Assurance  Association  was  confirmed.  By  this  arrangement,  the  Waterloo 
Company  was  to  pay  to  the  British  Nation  a  moiety  of  their  gross  premium  income 
during  one  year,  and  the  British  Nation  was  to  undertake  the  liabilities  of  the 
Waterloo  Company  and  indemnify  it  therefrom. 

Notice  of  the  transfer  was  given  to  the  policy-holders. 

On  the  6th  of  December  1862  the  Waterloo  Company  was  ordered  to  be 
wound  up. 

Under  the  winding  up,  claims  were  made  by  Mr.  Carr  and  other  policy-holders  of 
the  Waterloo  Company  under  the  following  circumstances : — 

In  1852  and  1855  respectively,  Mr.  Carr  had  effected  insurances  in  the  Waterloo 
Company  for  the  term  of  his  own  life  for  the  sums  of  JS200  and  £800  at  annual 
premiums  of  £5,  98.  8d.  and  £9,  8s.  The  policies  provided  that  the  funds  and  other 
property  of  the  said  company  should  be  subject  and  liable,  aooordmg  to  Vie  provisions  of 
the  deed  or  deeds  of  settlement  of  the  said  company,  to  pay  to  the  executors,  adminis- 
trators or  assigns  of  the  said  assured,  within  three  calendar  months  next  after 
satisfactory  proof  of  the  death  of  the  said  assured,  &c.,  the  sums  assured. 

Mr.  Carr  tendered  to  the  official  liquidator  the  premiums  which  became  payable 
after  the  winding-up  order,  but  he  refused  to  receive  them.  Mr.  Carr  then  effected 
new  life  policies  in  another  oi&ce,  and  had  to  pay  £2  per  cent  extra  in  consequence  of 
his  greater  age.  He  then  claimed  against  the  Waterloo  Company  £207,  lis.  8d., 
beine  the  amount  of  the  valuation  of  the  loss  sustained  [646]  and  to  be  sustained  by 
him  oy  effecting  two  new  policies  at  the  increased  premiums. 

Mr.  Carr  contended  that  the  premiums  on  his  policies,  which  became  due  since 
the  date  of  the  winding-up  order,  having  been  duly  tendered  by  him  in  sufficient  time 
to  the  official  manager,  he  was  bound  to  accept  the  same  and  to  have  kept  the  policies 
on  foot,  and  that  he,  Mr.  Carr,  was  at  liberty  to  refuse  to  have  his  policies  transferred 
to  the  British  Nation,  which  was  a  younger  office  than  the  Waterloa 
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Thatt  as,  by  the  second  proviso  on  the  policy,  it  was  stated  that  the  capital  stock 
of  X400,000  alone  should  be  liable  to  make  good  all  claims  and  demands  upon  the 
company,  and  that  the  directors  were  not  to  he  liable,  except  for  the  unpaid  part  of 
their  shares  in  the  company,  Mr.  Carr,  the  claimant,  had  really  a  lien  on  the 
particular  funds  of  the  company,  and  that  no  valid  transfer  could  be  made,  in  the 
case  of  a  policy-holder  not  being  a  policy  on  the  participation  principle,  or,  in  fact, 
that  a  transfer  might  perhaps  have  been  binding  in  the  one  case  but  not  in  the  other. 

The  Chief  Clerk  aajoumed  the  argument  of  this  claim  into  Court,  in  order  that 
the  decision  of  the  Master  of  the  Bolls  might  be  obtained  as  to  the  rights  of  this 
dass  of  policy-holdera 

Mr.  Selwyn  and  Mr.  De  Oex,  for  Mr.  Carr,  argued  that  the  183d  clause  of  the 
deed  enabled  the  directors  to  transfer  the  business,  but  that  it  was  not  binding  on 
the  policy-holders.  Secondly,  that  the  power  was  conditional  on  sufficient  funds 
being  transferred  to  the  second  company  to  enable  it  to  satisfy  all  demands,  and  that 
the  condition  had  not  been  complied  with,  half  [546]  a  year's  premiums  being  clearly 
inadequate  for  that  purpose.  Thirdly,  that  Mr.  Carr  was  entitled  to  prove  for  the 
estimated  value  of  the  loss  he  would  sustain ;  25  &  26  Vict.  c.  89 ;  Evans  v.  Coventry 
(25  L.  J.  (Chanc.)  489,  and  26  L.  J.  (Chanc.)  400) ;  Be  English  and  Irish,  <fee..  Society 
(I  Hem.  &  Mill.  79) ;  Ex  parte  Tindal  (8  Bing.  402). 

Mr.  Baggallay  and  Mr.  Swanston,  for  the  official  liquidator,  relied  on  the  t«rms  of 
the  deed  of  settlement,  of  which  the  policy-holders  had  full  notice  and  were  bound, 
and  argued  that  the  183d  clause  only  required  so  much  of  the  funds  to  be  handed 
over  as  should  be  agreed  upon  between  the  two  companies.  That  this  arrangement 
was  bond  fide,  and  that  it  was  not  shewn  that  the  provision  was  insufficient  in  amount 
to  meet  the  liabilities. 

Thb  Master  of  thk  Rolls  [Sir  John  Bomilly].  This  question  depends  solely 
on  the  construction  of  the  183d  clause  of  the  deed  establishing  the  company,  of 
which  clause  the  claimant  had  notice  and  by  which  he  is  bound. 

The  question  is  whether  the  claimant,  who,  in  1852  and  1855,  effected  policies  for 
his  whole  life  without  profits  for  sums  amounting  to  X800  at  the  ordinary  premiums 
payable  at  that  time,  has  now  any  claim  on  the  company. 

In  1862  the  company,  when  it  came  to  an  end,  had  power  to  transfer  him  over  to 
the  other  company,  but  only  on  performing  strictly  the  requirements  of  the  183d 
clause.  But  I  am  of  opinion  that  the  Waterloo  [647]  Company  was  entitled  to  do, 
and  that  it  was  justified  in  doing,  all  that  it  has  done.  The  Waterloo  Company  was 
bound  to  obtain  from  some  other  assurance  company  an  undertaking  to  satisfy  all 
claims  on  the  company  when  the  time  for  satisfying  the  same  should  "arrive." 
Mr.  Gaff's  is  a  claim  which  will  arise  at  a  future  period,  and  the  British  Nation 
Company  is  bound  to  undertake  to  satisfy  all  his  claims,  and  they  have  done  so. 
The  clause  then  requires  that  the  Waterloo  Company  shall  cause  to  be  transferred  to 
the  British  Nation  Company  so  much  of  its  funds  and  property  "  as  shall  be  agreed 
apon  between  the  contracting  parties  as  will  be  sufficient,  with  the  premiums  that 
may  become  payable,"  to  enable  it  to  comply  with  the  undertaking. 

In  the  first  place,  who  are  the  contracting  parties  t  They  are  the  Waterloo 
Company,  which  is  giving  up  business,  and  the  British  Nation  Company,  which  is 
undertaking  to  perform  the  engagements  of  the  Waterloo  Company.  The  assured 
are  not  contracting  parties.  The  Waterloo  Company  is  to  cause  to  be  transferred  to 
the  British  Nation  Company  so  much  of  the  funds  as  shall  be  agreed  upon  as  will  be 
sufficient  to  enable  them  to  comply  with  their  ifndertaking.  What  does  that  mean  7 
It  does  not  mean  they  are  to  transfer  so  much  as  in  the  opinion  of  a  Court  of  Justice 
shall  be  sufficient,  but  so  much  as  shall  be  agreed  upon  between  the  contracting 
parties;  and  provided  the  company  undertaking  the  liabilities  is  satisfied,  and  the> 
amount  is  arranged,  then  the  assured  are  bound  oy  it.  It  is  not  an  agreement  that 
any  sum  of  money  shall  be  actually  paid. 

I  am  of  opinion  it  rests  solely  on  the  agreement  between  the  contracting  parties. 
The  Waterloo  Company  agree  with  the  British  Nation  Association  on  what  [648]  is 
sufficient,  and  say  that  nothing  beyond  the  half-year  premiums  is  required  for  this 
purpose.  I  am  of  opinion,  provided  the  transaction  is  bond  fide  and  there  is  no  fraud 
to  aJBTect  the  parties,  that  this  is  an  arrangement  or  agreement  by  which  the  assured 
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are  bound.  There  is  no  evidence  before  me  to  shew  that  the  transaction  is  not 
perfectly  bond  fide.  The  elaimant  has  not  called  on  the  British  Nation  Company  for 
the  performance  of  their  obligation,  and,  as  far  as  I  can  judge,  the  security  of  the 
claimant  for  the  ultimate  performance  of  it  is  greater  than  what  he  had  before. 

I  am  of  opinion  that  the  policy-holders  are  bound,  and  that  if  they  do  not  chooM 
to  accept  the  undertaking  of  the  British  Nation  Company  they  cannot  prove  agaimt 
the  Waterloo  Company. 

[648]    The  Colonial  Lits  Assurance  Company  p.  The  Home  and  Colonul 
Assurance  Company,  Limited.    May  9,  1864. 

[S.  C.  38  L.  J.  Ch.  741 ;  10  L.  T.  448 ;  4  N.  B.  129 ;  12  W.  B.  783.    See  Merdtai 
Banking  Cor^my  of  London  v.  Merehmti  Joint  Stock  Bank,  1878,  9  Ch.  D.  567.] 

Application  by  "  The  Colonial  Life  Assurance  Company  "  for  an  injunction  to  restnin 
another  conapany  (lately  established)  from  using  the  style  of  "The  Home  and  Golooiil 
Assurance  Company,  Limited,"  refused. 

In  1846  the  Plaintiffs'  company  was  estiablished,  and  it  was  incorporated  in  1855 
by  the  name  of  "  The  Colonial  Life  Assurance  Company." 

In  1864  the  Defendants'  company  was  incorporated  under  "The  Companies  Act, 
1862 "  (26  &  26  Vict,  a  89),  by  the  name  of  "The  Home  and  Colonial  Assunuioe 
Company,  Limited." 

This  suit  was  instituted  by  the  Plaintiffs  to  restrain  the  Defendants  using  tb« 
name  and  style  of  "  The  Home  and  Colonial  Assurance  Company,"  or  any  other  name 
resembling  that  of  the  Plaintiffs. 

[549]  The  Attorney-General  (Sir  B.  Palmer)  and  Mr.  Bowcliffe  now  moved  for 
the  injunction.  They  argued  that  the  name  and  style  adopted  by  the  Defendanti 
was  so  similar  to  that  previously  used  by  the  Plaintiffs  as  to  be  an  infringement  ol 
their  rights.  That  it  was  calculated  to  mislead  the  public,  and  prejudice  the 
Plaintiffs. 

They  referred  to  The  Companies  Act,  1862  (26  &  26  Vict  c.  89,  s.  20) ;  Clmad  v. 
Maddick  (1  Giff.  98) ;  Ingram  v.  Stiff  (5  Jur.  (N.  S.)  747) ;  Shnmpton  v.  ZoijW  (18 
Beav.  164)  ;  Edeldm  v.  Eddsten  (1  De  G.  J.  &  Sm.  186);  Croft  v.  Day  (7  Beav.  84); 
Bodgen  v.  Nounll  (6  Hare,  328). 

Mr.  Bolt,  Mr.  Selwyn  and  Mr.  Eddis  were  not  called  on. 

The  Master  of  the  Bolts  [Sir  John  Bomillyl.  The  object  at  thia  apfdicatioa 
is  really  to  obtain  a  monopoly  of  the  use  of  the  word  "  ColonidL"  If  s  company  osanot 
call  itself  "  Colonial,"  it  cannot  call  itself  "London  and  Colonial,"  or  "Liverpool  and 
Colonial"  It  is  the  exclusive  use  of  the  word  Colonial  which  the  Plaintiffs  desire  to 
have. 

There  are  three  classes  of  cases  which  ought  to  be  distinguished ;  one  is  that  of 
trade  marks,  where  a  firm  has  for  a  considerable  time  carried  on  their  trade,  using  t 
distinctive  mark  on  their  goods.  In  that  case,  if,  without  any  intention  to  defraud, 
another  person  uses  that  trade  mark,  this  Court  will  interfere  to  restrain  him. 
{MiUington  v.  Fox,  3  Myl.  &  Craig,  338.)  That  is  not  the  present  case.  Another 
class  [660]  of  cases  is  where  a  man  sets  up  business  and  uses  the  name  of  anothff 
person.  Again  the  name  may  become  the  name  of  a  firm  by  succession,  and  this 
Court  would  interfere  to  prevent  a  person  using  that  name,  although  there  might  be 
no  existing  member  of  the  firm  of  that  name.  Such  as  is  the  case  of  Messrs.  Child 
&  Co.  There  is  a  similar  class  of  cases  which  have  been  termed  symbolical  csaei, 
such  as  the  "  Atlas  "  or  the  "  Globe  "  Assurance  Company.  This  is  something  in  tke 
nature  of  a  trade  mu'k. 

But  if  a  company  which  does  colonial  business  cannot  call  itself  "  Colonial "  it  i* 
obvious  that,  under  a  species  of  assertion  that  the  word  colonial  is  symbolical,  the 
Plaintiffs  might  prevent  every  other  person  using  it  as  descriptive  of  his  tarade.  It  it 
obvious  that  such  a  claim  cannot  be  maintained ;  it  would  establish  a  monopoly  of  the 
use  of  the  words  "Home"  and  "Colonial"    Such  a  contention  has  never  been 
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adraneed  before.  You  may  find  in  the  directory  "  The  London  Assnranoe  Company  " 
and  "The  London  and  Liverpool  Ajssurance  Company,"  "The  Law  Life  Company" 
and  "  The  Equity  and  Law  Life  Company,"  where  the  same  words  are  used  in  both 
cases.  So  you  have  the  Times  and  the  Hertford,  Times :  but  no  one  ever  supposed  that 
the  Times  newspaper  could  apply  for  an  injunction.    This  is  a  stronger  case. 

I  am  of  opinion  that  there  is  no  case  for  an  injunction,  and  the  motion  must  be 
refused. 

[651]    Catlkt  v.  Sampson.    May  9,  26,  1864. 

[S.  C.  84  L.  J.  Ch.  96 ;  10  L.  T.  619 ;  10  Jur.  (N.  S.)  993 ;  12  W.  E.  927. 
Distinguished,  HaU  v.  Heumrd,  1886,  32  Ch.  D.  436.] 

A  legal  personal  representative  cannot,  alone,  institute  a  suit  to  administer  the  real 
estate  of  an  intestate,  for  the  purpose  of  having  it  applied  towards  the  payment  of 
his  debts  under  the  3  &  4  Will.  4,  c.  104. 

One  seised  of  property  in  fee  mortgaged  it  for  a  term,  and  afterwards  died  intestate 
and  without  heirs.  Held,  that  nis  administratrix  could  not  maintain  a  suit  to 
redeem  the  mortgage,  for  the  purpose  of  making  the  property  available  for  the 
payment  of  the  intestate's  debts. 

In  1843  some  fee-simple  property  was  conveyed  to  William  Catley  to  uses  to  bar 
dower,  and  with  a  declaration  a^inst  dower. 

William  Catley  married  the  Plaintiff  Susan  Catley  in  August  1847,  and  in  October 
1847  he  conveyed  the  property  to  a  mortgagee  for  1000  years,  subject  to  a  proviso 
for  cesser  of  the  term  on  payment  by  Catley,  "  his  heirs,  executors  or  administrators," 
of  £120  and  interest  in  April  following. 

Li  1861  William  Catley  died  intestate  and  without  heirs,  aiid  his  widow  obtained 
letters  of  administration.  She  instituted  this  suit  against  the  persons  entitled  to  the 
mortgage,  claiming,  by  virtue  of  her  alleged  right  to  dower,  a  right  to  redeem  the 
mortgage. 

^e  Defendant  shewed  clearly  that  the  Plaintiff  had  no  right  to  dower,  and  they 
denied  her  right  to  redeem  the  mortgaged  premises. 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  J.  F.  VilUers,  for  the  Plaintiff.  The  equity  of  redemption  of 
this  estate  constitutes  assets  for  the  payment  of  the  debts  of  the  intestate  under  the 
3  &  4  Will.  4,  0.  104,  and  the  mortgagees  are  liable  to  be  redeemed  in  order  to  give 
effect  to  rights  of  the  creditors ;  Beale  v.  Symonds  (16  Beav.  406). 

[66Sn  In  order  to  make  the  real  estate  available,  it  is  not  necessary  that  the  bill 
should  be  filed  by  a  creditor ;  Dinning  v.  Henderson  (2  Coll.  330) ;  iVtce  v.  Price  (15 
Sim.  484) ;  Rodney  v.  Bodney  (16  Sim.  307  j  2  Spence,  661).  It  is  the  duty  of  the 
administratrix  to  see  that  the  debts  are  paid,  and  the  suit  is  properly  instituted  by 
her,  for  she  represents  the  interests  of  all  the  creditors.  The  deed  also  gives  to  the 
"  administrator  "  of  William  Catley  the  power  to  redeem. 

Mr.  Hobhouse  and  Mr.  Preudergast  and  Mr.  Southgate  and  Mr.  Birkbeck,  for  the 
Befendanta.  The  equity  of  redemption  of  the  term  and  the  reversion  in  fee  escheated 
to  the  Crown :  the  cause  cannot  therefore  proeeed,  for  the  Attorney-General  is  not  a 
party. 

The  suit  is,  in  terms,  instituted  by  the  widow  in  respect  of  her  dower,  and  not  as 
administratrix,  and  her  right  to  dower  is  clearly  displaced.  The  suit  does  not  profess 
to  be  one  on  behalf  of  the  creditors  of  the  intestate,  nor  is  it  alleged  that  there  is  any 
snch  creditor.  Amin,  the  Plaintiff  is  not  entitled  as  administratrix  to  file  any  such 
hill ;  Bradshaw  v.  Outram  shews  that  an  administratrix  could  not  be  made  a  Defendant 
to  a  bill  to  foreclose,  and  conversely  she  cannot  sue  as  Plaintiff  to  redeem.  The 
Plaintiff  is  an  officer  of  the  Probate  Court,  and  her  dutjr  ceases  when  she  has  properly 
administered  the  personal  assets  ;  she  has  no  right  to  interfere  with  the  reu  estate, 
which  is  not  committed  to  her  care. 

The  Act  3  &  4  Will.  4,  c.  104,  points  only  to  a  liability  of  the  real  estote  "at  the 
suit  of  creditors,"  and  not  at  the  suit  of  executors  or  administrators.    This  case,  how- 
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[SS^-ever,  is  governed  by  TvUby  r.  TMy  (2  Coll.  136),  in  which  it  was  held  that  "tbe 
administrator  ought  not  to  be  sole  Plaintiff  in  a  bill  for  administering  the  intestate's 
real  assets." 

They  also  referred  to  Vweami  Dounu  t.  Morrit  (3  Hare,  394). 

Mr.  Selwyn,  in  reply. 

May  25.  The  Mastkb  of  thb  Bolls  [Sir  John  Bomilly].  This  is  a  suit 
instituted  by  the  legal  personal  representative  of  a  deceased  mortgagor,  who  died 
intestate  and  without  heirs,  against  the  mortgagees  for  a  term  of  years  of  the  estate 
of  the  mortgagor,  to  redeem  that  mortgage. 

One  objection,  which  undoubtedly  is  a  very  serious  one,  is  raised  t*  Umine.  It  is 
this : — that  the  suit  is  defective  in  point  of  parties,  inasmuch  as  the  reversion  in  the 
freeholds,  subject  to  the  mortgage  term,  is  unquestionably  vested  in  the  Crown,  and 
yet  the  Attorney-General  is  no  party  to  this  suit.  It  is  said  in  argument  that  if  this 
be  all  that  is  required,  the  Crown  will  appear  by  counsel  and  disclaim  all  interest  in 
this  suit.  But  this  does  not  remove  the  objection  ;  for  though  the  right  to  redeem 
is  in  the  Crown,  it  does  not  follow,  because  the  Crown  renounces  that  right,  that 
such  renunciation  confers  any  right  or  power  on  anyone  else. 

The  case  for  the  Plaintiff  is  put  thus  : — Where  there  is  a  mortgage  in  fee  and  the 
mortgagor  dies  intestate,  the  mortgagee  cannot  keep  the  property  for  his  own  use 
and  benefit,  but  any  person  who  is  a  creditor  of  the  [664]  mortgagor  noay  redeem 
him  and  make  the  property  available  for  the  payment  of  the  debts  of  the  mortgagor. 
That  if  this  be  true,  it  must  necessarily  follow  that  the  legal  personal  representabre, 
who  represents  all  the  creditors,  can  do  the  same,  and  that  in  fact  it  is  only  a  suit 
by  the  legal  personal  representative  to  get  in  property  which,  by  the  statute  of 
3  &  4  Will.  4,  c.  104,  is  made  assets  for  the  payment  of  simple  contract  creditors. 

I  was  at  first  inclined  to  assent  to  this  line  of  argument,  but  further  consideration 
has  satisfied  me  that  it  cannot  be  sustained. 

In  fact,  the  very  point  is  determined  in  Tvhby  v.  Tubby  (2  Coll.  136),  which  lays 
down  that  a  legal  personal  representative  cannot  alone  institute  a  suit  to  administer 
the  real  estate  of  an  intestate,  and  this  case  seems  to  have  been  acted  upon  ever  since. 
Certainly  there  is  no  instance  of  any  case  to  the  contrary,  and  the  words  of  the 
statute  ^3  &  4  Will.  4,  c.  104)  are,  that  when  any  person  shall  die  seised  of  real 
estate,  which  he  shall  not  by  his  will  have  charged  with  the  payment  of  his  debts,  "the 
same  shall  be  assets  to  be  administered  in  Courts  of  Equity  for  the  payment  of  the 
just  debts  of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty ;  and 
that  the  heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor  shall  be  liable  to  all  the  same  suits  in  equity  at  the  nut  of  any  of  the  creditors  qf 
such  debtor,  whether  creditors  by  simple  contract  or  by  specialty,  as  the  heir  or  heirs 
at  law,  devisee  or  devisees  of  any  person  or  persons  who  dies  seised  of  freehold  estates 
was  or  were  before  the  passing  of  this  Act  liable  to,  in  respect  of  such  freehold  [566] 
estates,  at  the  suit  of  creditors  by  specialty,  in  which  the  heirs  were  bound." 

None  of  the  cases  cited  have  extended  the  words  of  the  statute,  and  the  case  of 
BedLe  v.  Symonds  (16  Beav.  406),  before  me,  which  was  much  relied  upon,  does  not 
support  the  case  of  the  Plaintiff. 

I  am  therefore  of  opinion  that  the  Plaintiff  cannot  sustain  the  suit  by  reason  of 
being  the  legal  personal  representative  of  the  mortgagor. 

I  have,  in  so  treating  the  case,  considered  it  in  the  most  favorable  light  for  the 
Plaintiff,  for  not  only  are  the  necessary  facts  not  proved,  but  in  truth  the  case  is 
not  rested  on  this  argument,  for  it  must  be  observed  that  the  bill,  as  originally 
framed,  relies  on  the  ground  of  the  Plaintiff  being  entitled  to  dower ;  that  relief  i» 
prayed  and  redemption  required  on  that  footing,  and  this  is  still  the  frame  of  the 
suit.  If  the  right  of  the  Plaintiff  to  dower  were  proved,  it  would  no  doubt  entitle 
the  Plaintiff  to  redeem  the  mortgage  in  question,  but  her  right  to  dower  is  disproved. 

In  this  state  of  circumstances,  the  case  of  the  Pluntiff  fails  and  the  bill  must  be 
dismissed. 
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[666]    Chapuan  0.  Chapman.    May  30, 1864. 

[See  StodcdaU  v.  N%(M»<m,  1867,  L.  R.  4  £q.  367.] 

In  a  bequest  "  to  brothers  and  sisters,  or  their  representatives  in  equal  shares : " 
Held,  that  representatives  meant  ezecators  or  administrators,  and  not  the  next 
of  kin. 

The  testator  desired  that,  in  case  his  daughter  Frances  Chapman  should  many, 
the  sum  of  X1400  should  be  settled  on  her  for  her  separate  use  for  life,  and  then 
on  her  husband  for  life,  and  the  prinoipal  to  go  to  her  children ;  "  but  if  there 
should  be  no  children,  then  to  all  her  brothers  and  sisters,  or  their  representatives, 
in  equal  shares." 

She  married,  survived  her  husband,  and  died  in  1861  without  having  had  issue. 

Some  of  the  brothers  being  dead,  the  question  was  as  to  the  meaning  of  the  word 
"  representatives." 

Mr.  Bedwell  contended  that  "  representatives  "  meant  "  next  of  kin."  He  cited 
Be  Porter's  Trust  (4  Kay  &  J.  188),  and  see  Be  Henderson  (28  Beav.  656) ;  In  re 
OrawfcnPs  Trusts  (2  Drew.  230) ;  King  v.  Cleaveland  (26  Beav.  26,  and  4  De  G.  & 
J.  477). 

Mr.  I.  J.  Hamilton  Humphreys  was  not  called  on. 

Thb  Master  of  thb  Bolls  [Sir  John  BomillyJ.  I  think  it  must  mean  either 
executors  or  administrators.  The  mimA  faae  meaning  of  the  word  representative, 
80  far  as  relates  to  real  estate,  is  the  heir,  and  so  far  as  it  refers  to  personal  estate, 
is  the  executors,  if  [667]  any  have  been  appointed,  or  if  not,  the  administrators. 
The  burthen  of  proof  lies  on  anybody  contending  the  contrary.  Here  I  see  nothine 
to  shew  that  the  testator  intended  anything  different  from  the  ordinary  and  usutu 
meaning  of  the  word. 

I  am  of  opinion  that  the  testator  intended  that,  on  the  death  of  his  daughter 
without  having  had  children,  her  brothers  and  sisters  should  take ;  but  if  any  of 
them  should  be  then  dead,  then  that  their  shares  should  go  as  part  of  their  estate. 

[667]    Cogent  o.  Gibson.    May  30,  1864. 

A  contract  for  the  sale  of  a  patent  specifically  enforced  at  the  suit  of  the  vendor, 
although  all  he  required  was  the  payment  of  the  purchase-money. 

The  Plaintiff  Cogent  was  entitled  to  a  French  patent  for  improvements  in  the 
maaufactore  of  saddles.  In  1863  the  Defendant  agreed  to  purchase  from  the  Plaintiff 
the  patent  right  to  manufacture  and  sell  these  saddles  in  England  for  J&125,  and 
Cogent  was,  at  the  expense  of  the  Defendant,  to  obtain  the  English  patent. 

The  patent  was  obtained,  and  this  was  a  bill  by  the  vendor  against  the  purchaser 
for  the  specific  performance  of  the  agreement. 

Mr.  Selwyn  and  Mr.  C.  H.  Blake,  for  the  Plaintiff. 

Mr.  T.  H.  Terrell,  for  the  Defendant,  argued  that  this  was  not  a  proper  case  for 
the  interference  of  this  Court,  for  all  the  Plaintiff  required  was  the  purchase-money, 
which  he  might  obtain  by  action  at  law.  He  argued,  secondly,  that  the  patent  right 
was  of  no  vain& 

[668]  The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  think  the  Plaintiff  is 
entitled  to  a  decree  for  specific  performance. 

I  am  of  opinion  that  in  all  these  cases  the  rights  of  the  vendor  and  purchaser  are 
mutual  and  correlative.  I  had  to  consider  the  point  lately,  in  a  case  where  the 
Plaintiff,  the  vendor  of  land  at  Harrogate,  had  nothing  to  do  but  to  receive  a  sum  of 
money,  and  I  held  that  he  could  come  to  this  Court  for  specific  performance. 

It  is  true  that  the  vendor  may  bring  an  action  to  recover  the  damages,  but  he  is 
^80  entitled  to  come  here  for  a  specific  performance. 

I  am  of  opinion  that,  where  there  is  a  valid  contract  for  the  sale  of  a  patent,  this 
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Court  will  specifically  enforce  it  in  a  suit  by  the  purchaser  against  the  vendor,  and 
will  make  the  latter  execute  a  conveyance.     I  am  also  of  opinion  that  the  opposite 
is  equally  tru^  and  that  the  vendor  may  come  into  equity  for  the  purchase-money. 
The  Plaintiff  is  entitled  to  the  usual  decree  for  specific  performance. 


[669]    Re  Jewtit.     June  8,  1864. 

[S.  C.  33  L.  J.  Ch.  730 ;  10  L.  T.  556 ;  10  Jur.  (N.  S.)  814 ;  12  W.  R.  945. 
See  In  re  FresUm,  1883,  11  Q.  B.  D.  557.] 

A  solicitor,  while  on  his  way  to  attend  a  summons  at  Judges'  Chambers,  is  privileged 
from  arrest. 

An  attachment  had  issued  out  of  this  Court  against  Mr.  Jewitt,  for  non-delivery 
of  his  bill  of  costs  within  the  time  limited  by  a  taxation  order. 

He  was  arrested  on  his  way  to  attend  a  summons  for  his  client  at  the  Judges' 
Chambers,  Serjeants'  Inn. 

Mr.  W.  H.  Terrell  now  moved  for  his  discharge.  He  argued  that  a  solicitor  was 
not  only  privileged  whilst  in  attendance  upon  the  Court,  but  in  going  and  returning  ; 
In  the  Matter  of  O'Neill  (1  Sausse  &  Sc.  78) ;  FUzmamiee's  ease  (1  Moll.  512) ;  and  that 
the  principle  extended  to  the  present  case,  for  in  Moore  v.  Booth  (3  Yes.  350)  Lord 
Loughborough  said,  "I  am  told  it  is  understood  at  Serjeants'  Inn  that  parties 
attending  at  the  Judges'  Chambers  are  always  protected." 

Mr.  Wickens,  contrii,  submitted  that  there  was  no  authority  for  saying  that  the 
privilege  extended  to  such  a  case  as  the  present,  except  a  mere  didum  in  Moore  v. 
Booth. 

The  Master  of  the  Bolls  [Sir  John  Eomilly].  On  the  authority  of  that  case, 
I  must  discharge  Mr.  Jewitt.  He  will  be  liable  to  be  arrested  again,  unless  he  makes 
some  arrangement  or  complies  with  the  order.    I  shall  simply  discharge  him. 


[560]    Fbanklinski  v.  Ball.    April  7,  May  4,  6,  1864. 

[S.  C.  10  L.  T.  447  ;  10  Jur.  (N.  S.)  606 ;  12  W.  R.  845.] 

The  Defendant,  a  mortgagee,  agreed  to  grant  a  lease  to  the  Plaintiff,  but  upon  the 
mutual  understanding  that  the  mortgagor  was  to  concur.  The  mortgagor  having 
refused  his  concurrence :  Held,  that  the  Plaintiff  was  not  entitled  to  insist  on 
having  a  lease  from  the  mortgagee  alone ;  and  secondly,  that  he  was  not  entitled 
to  damages  in  equity. 

In  1828  Mr.  Slattery  mortgaged  two  leasehold  houses  to  the  Defendant  Sir 
William  K.  Ball.  The  mortgage  deed  contained  a  power  of  sale,  but  no  power  to 
lease. 

In  1863  the  Defendant  ao-eed  to  let  one  of  the  houses  to  the  Plaintiff  for  the 
remainder  of  the  term.  The  Court,  upon  the  evidence,  came  to  the  conclusion  that 
the  Plaintiff  knew  that  the  property  was  under  mortgage,  and  that  it  was  on  both 
sides  considered  that  the  agreement  was  for  a  lease  to  be  approved  of  and  concurred 
in  by  the  mortgagor,  and  that  it  proceeded  on  the  mutual  understanding  that  the 
mortgagor  was  to  concur  therein. 

The  mortgagor,  however,  refused  to  concur  in  the  lease,  and  the  Plaintiff  after- 
wards filed  this  bill  for  the  specific  performance  of  the  contract,  or,  in  the  alternative, 
that  the  Defendant  might  pay  damages. 

Mr.  Hobhouse  and  Mr.  G.  Hastings,  for  the  Plaintiff.  If  the  mortgagor  will  not 
concur  in  the  lease,  the  Plaintiff  is  willing  to  take  such  title  as  the  Defendant  can 
give,  and  to  accept  a  lease  from  the  mortgagee  alone.  The  Defendant  is  bound,  to 
the  extent  of  his  interest,  to  give  effect  to  his  contract ;  but  if  not,  then  the  Court 
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oo^t  to  assess  the  damages  under  Sir  Hugh  Cairns'  Aot  (21  &  22  Vict.  e.  27),  and 
direct  the  Defendant  to  pay  the  amount;  Howe  t.  Sunt  (31  Beav.  420);  in  [661] 
which  case  the  mortgagee  would  not  concur  in  a  lease  agreed  to  be  granted  by  the 
mortgagor,  and  the  Court  awarded  damages  to  the  Plaintiff;  Soames  v.  Edge 
(1  Johns.  669). 

Mr.  Selwyn  and  Mr  Lindley,  eontri^.  A  mortgagee  has  no  power  to  erant  a  lease 
without  the  assent  of  the  mortgagor;  Hungerford  y.  Clay  (9  Mod.  1) ;  and  a  power  to 
sell  does  not  authorize  the  granting  of  a  lease ;  Evans  v.  Jackson  (8  Sim.  217).  The 
Defendant  has  received  from  the  mort^ngor  a  formal  notice  to  redeem,  and  aftor 
payment  of  the  mortgsge  money,  the  Defendant  will  become  a  mere  trustee  for 
Slattory.  This  Court  will  never  compel  a  man  to  do  an  act  which  involves  a  breach 
of  trust ;  MorUoek  y.  Butter  (10  Yes.  292).  The  Plaintiff  consents  to  take  what  the 
Defendant  can  give ;  but  what  will  be  the  consequence  1  The  mortgagor  will  obtain 
a  decree  for  redemption,  which  will  direct  a  reconveyance  free  from  all  incumbrances, 
and  with  this  the  Defendant  would,  by  reason  of  the  lease,  be  unable  to  comply,  and 
the  Defendant  would  be  obliged  to  file  a  bill  against  the  lessee,  in  the  name  of  the 
mortgagor,  to  set  aside  the  lease.  Besides  this,  the  Defendant  would  be  unable  to 
sue  for  his  mort^;age  money,  if  he  should  so  deal  with  the  mortgaged  property  as  to 
render  it  impossibu  for  him  to  restore  it  unincumbered  on  payment  of  the  debt ; 
Palmer  v.  Hendrie  (27  Beav.  349). 

Secondly.  But  the  contract  was  conditional  on  the  mortgagor  joining ;  the  mort- 
jee,  in  effect,  agreed  to  concur  with  the  mortgagor  in  granting  a  lease.  The 
laintiff  well  knew  that  the  Defendant  had  only  a  mortgage  title,  and  he  contracted 
for  a  lease  from  the  [662]  mortgagor,  confirmed  by  the  mortgagee ;  when,  therefore, 
the  mortga^r  refused  to  concur,  the  contract  was  at  an  end.  It  is  true  that  this 
stipulation  is  not  contained  in  the  written  contract,  but  a  Defendant  may  prove  a 
parol  term  of  a  contract  by  way  of  defence  to  a  bill  for  specific  performance. 

As  to  damages,  this  is  not  a  proper  case  for  assessing  them  in  equity,  for  the 
Plaintiff  well  knew  that  he  was  entitled  to  no  equitable  relief  when  he  filed  the  bill ; 
he  knew  that  the  concurrence  of  the  mortgagor  was  essential,  and  that  it  could  not  be 
obtained,  and  that  his  remedy  was  at  law.  The  damages,  if  any,  would  only  be 
nominal,  the  Defendant  having  throughout  ax^adi  bond  fide  ;  Fhireau  v.  ThomhUl  (2  Sir 
W.  Blackstone,  1078,  and  see  Dart.  501). 

Mr.  Hobhouse,  in  reply. 

May  4.  Thx  Master  of  thb  Rolls  [Sir  John  Bomilly].  The  question  in  this 
case  is,  whether,  on  the  construction  of  the  three  documents  which  constitute  the 
agreement  in  this  case,  the  Defendant  is  bound  to  grant  to  the  Plaintiff  a  lease  of 
certain  mortgage  premises  without  the  concurrence  of  the  mortgagor.  The  perusal 
of  the  evidence,  in  this  case,  satisfies  me  that  the  Defendant  never  intended  to  grant 
any  lease  of  the  property  in  question  without  the  concurrence  of  Mr.  Slattery,  the 
morteagor. 

Kit  this  will  not  conclude  the  question,  for  it  is  necessary  further  to  consider, 
whether  the  Plaintiff  was  or  was  not  cognizant  of  such  intention  on  the  part  &f  [663] 
the  Defendant,  at  the  time  when  the  contract  was  entered  into.  If  he  was  not,  there 
arises  this  question,  whether,  when  a  mortgagee  agrees  to  grant  a  lease  of  part  of  the 
mortgaged  property  of  which  he  is  not  in  possession,  the  intended  lessee  can  insist  on 
such  a  lease  being  granted  to  him,  although  the  mortgagor  will  not  concur,  the 
consequence  of  which  is,  that  the  lease  is  subject  to  all  the  inconveniences  which  the 
mortgagee  may  afterwards  sustain,  in  case  the  mortgi^r  should  file  a  bill  to  redeem 
and  insist  on  taking  the  accounts  against  him  with  wilful  de&ult,  that  the  lease  was 
not  granted  for  such  a  rent,  and  on  such  terms  and  oovenante  as  were  proper,  having 
regard  to  the  state  of  the  property.  I  do  not  know  that  this  point  nas  ever  been 
decided,  but  I  do  not  think  it  necessary  to  inquire  further  into  ilf  on  the  present 
occasion,  because,  on  the  evidence,  I  am  satisfied  that  it  was,  on  both  sides,  con- 
sidered that  the  agreement  was  for  a  lease  to  be  approved  and  concurred  in  by  the 
mortgagor.  The  evidence  shews  that  the  Plaintiff  was  aware  at  that  time  that  the 
Defendant  intended  to  obtain  the  concurrence  of  Slattery,  and  all  the  facts  confirm  it. 
Accordingly,  the  Defendant  employs  Mr.  Slattery's  solicitor,  Messrs.  Dean,  and  not 
his  own  solicitor,  to  prepare  the  lease ;  and  it  is  not  until  it  is  found  that  Mr. 
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Slattery  will  not  concur,  and  that  a  suit  is  threatened,  that  Mr.  Hanrott,  the 
Defencuuit's  solicitor,  is  employed  in  the  matter. 

What  I  am  asked  to  do,  in  a  case  where  the  consequences  may  be  very  seriooi  to 
the  Defendant,  if  he  should  hereafter  have  to  account  under  a  decree  for  wilful  default, 
is  to  compel  him  to  execute  a  lease  to  the  Plaintiff  which  the  Plaintiff  may  be 
deprived  of  to-morrow  by  the  mortgagor,  and  that  in  a  case  where  both  parties  knew, 
at  the  time  of  the  agreement,  that  [664]  the  property  was  under  mortgage,  and  that 
the  assent  of  the  mortgagor  was  essential  to  give  a  good  title,  and  where  the  agree- 
ment proceeded  on  the  mutual  understanding  (not,  it  is  true,  expressed  in  writing) 
that  the  mortgagor  should  join. 

When  an  agreement  is  entered  into  for  the  lease  of  a  property,  it  is  to  be  under- 
stood that  all  proper  persons  are  to  join  in  the  lease.  This  is  clearly  so  as  regards  the 
lessee,  and  the  Plaintiff  could  not  have  been  compelled  to  take  the  lease  without  the 
concurrence  of  Slattery.  I  think  it  is  equally  true  as  regards  the  lessor,  if  the  want 
of  the  concurrence  of  a  third  person  would  or  might  inflict  an  injury  on  the  lessor, 
and  when  this  circumstance  was  known  to  the  intended  lessee  at  the  date  of  the 
agreement.  Here,  the  Plaintiff,  when  he  filed  his  bill,  knew  that  this  concnrrenee 
could  not  be  obtained.  He  might  have  been  entitled  at  law  to  compensation  for 
damages,  if  he  could  shew  that  he  had  sustained  any,  but  he  is  not  entitled  to  specific 
performance. 

The  bill  must  be  dismissed,  but  without  costs,  in  consequence  of  the  incautioas 
mode  in  which  Defendant  entered  into  the  agreement. 

Mr.  Hobhouse  asked  that  there  might  be  added  to  the  decree  a  statement  that  it 
was  without  prejudice  to  any  claim  at  law  for  damages. 

May  5.  The  Mastbr  of  thb  Rolls.  I  can  make  no  reservation,  and  I  must 
simply  dismiss  the  bill  without  costs.  In  my  opinion,  it  is  not  a  [566]  case  in  which 
I  should  give  either  costs  or  damages ;  but  I  do  not  intend  to  fetter  a  Court  of  law 
on  the  subject. 

[666]    King,  on  behalf,  &c.,  v.  ULASsaxLh.    June  1,  2,  6,  1864. 

[S.  C.  34  L.  J.  Ch.  163 ;  10  L.  T.  557  ;  10  Jur.  (N.  S.)  921  ;  12  W.  R.  971. 
Distinguished,  In  re  Marine  Mansions  Company,  1867,  L.  R>  4  Eq.  609.] 

A  company  granted  debenturea,  whereby  thev  ohai^^ed  "  all  the  lands,  tenements  and 
estates  of  the  company  and  all  their  undertaking : "  Held,  that  the  unpaid  calls 
and  the  capital  not  called  up  were  not  charged  by  such  debentures. 

On  the  12th  of  January  1859  the  Asphaltum  Company,  Limited,  was  duly 
registered  pursuant  to  the  provisions  of  the  Joint  Stock  Companies  Act,  1856,  as  an 
incorporated  company  with  limited  liability. 

The' articles  of  association  provided  that  the  company  might  at  a  general  meeting 
resolve  upon  borrowing  money,  either  by  way  of  mortgage  of  the  whole  or  any  part 
or  parts  of  the  property  of  the  company,  or  by  debenture  notes,  or  by  such  other 
security  or  securities  as  the  directors  and  the  person  or  persons  advancing  or  lending 
such  money  should  mutually  agree  upon. 

An  extraordinary  general  meeting,  held  on  the  12th  day  of  December  1859, 
authorized  the  directors  to  borrow  upon  such  terms  and  conditions  as  they  might 
think  fit.  The  directors  accordingly  borrowed  certain  sums,  on  the  security  of 
debentures  of  the  company,  from  different  persons,  and  amongst  them  from  the 
Defendant  Chappell. 

The  debentures  given  to  Chappell  and  the  other  debenture  creditors  were  sealed 
with  the  common  seal  of  the  company,  and  were  in  this  form  : — 

The  Asphaltum  Company,  Limited,  thereby  acknow-[666]-ledged  themselves  to 
owe  Chappell  XlOO,  advanced  by  him,  Chappell,  to  the  company,  to  be  repaid  by 
the  company  on  or  before  the  16th  day  of  August  1864  with  interest.  It  then  pro- 
ceeded as  follows : — "  And  the  said  company  hereby  charge  aU  the  lands,  tenements  and 
estate  of  the  said  company  and  all  their  undertaking,  as  a  security  for  the  due  paymfflit 
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of  the  said  principal  sum  and  interest  at  the  time  and  in  the  manner  aforesaid." 
And  it  was  declared  that  all  the  debenture  creditors  should  be  entitled  to  the  benefit 
of  their  respective  charges  fMti  passu  and  without  any  preference  or  priority  the  one 
over  the  other. 

At  the  time  of  the  issuing  of  the  debentures  the  company  were  entitled  to  certain 
mines  situate  in  the  island  of  Cuba,  which  contained  large  quantities  of  a  substance 
called  chapapote  or  asphaltum,  and  also  to  certain  plant,  oil  and  material,  and  a  stock 
of  chapapote  or  asphaltum,  and  to  certain  patent  and  other  rights  and  privileges. 

Under  a  resolution  passed  in  May  and  confirmed  in  July  1862  the  company  wa» 
being  wound  up  voluntarily.  At  the  date  of  the  resolution  for  winding  up  some 
arrears  were  still  due  from  shareholders  in  respect  of  calls  already  made,  and  four 
tbillings  a  share  remained  uncalled  for. 

The  liquidators  got  in  such  arrears  and  calls,  but  the  amount  was  not  sufficient  to 
pay  the  debts  of  the  said  company,  which  was  insolvent 

Questions  had  arisen  as  to  how  these  sums  ought  to  be  disposed  of.  Chwpelt 
and  the  other  debenture-holders  contended  that  the  moneys  received  by  the  po7} 
liquidators  in  respect  of  the  arrears  and  call  were  comprised  in  and  charged  by  their 
debentures,  and  that  they  were  applicable,  in  the  first  place,  to  the  payment  of  the 
debentures,  and  that  the  residue  only  was  applicable  in  discharge  of  the  other  debts 
due  to  the  general  creditors  of  the  company. 

This  bill  was  filed  by  King  (a  general  creditor  of  the  company)  on  behalf  of  him- 
ulf  and  all  others  the  creditors  (other  than  the  holders  of  debentures)  of  the 
Asphaltum  Ckimpany,  Limited,  against  the  liquidators  and  Chappell  (a  debenture* 
holder)  praying : — 

That  the  true  construction  of  the  debentures  might  be  ascertained  and  declared, 
and  particularly,  that  it  might  be  declared  that  the  moneys  received  by  the  liqui- 
dators, in  respect  of  the  arrears  of  calls  and  calls  on  shares  made  by  the  liquidators, 
were  not  comprised  in  or  charged  by  the  debenture,  and  were  applicable  to  the  pay- 
ment of  all  the  debts  of  the  company. 

Mr.  Jessel,  for  the  PlaintifT.  The  unpaid  calls  are  not  charged  by  these  deben- 
tures. All  that  is  charged  is,  first,  "  the  lands,  tenements  and  estate,"  where  the 
word  "  estate  "  means  something  similar  to  lands  and  tenements,  and  is  therefore  con- 
fined to  real  estate ;  and  secondly,  "  the  undertaking,"  which,  according  to  Companies 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16,  ss.  2,  41,  42,  and  Schedule  (C) )  means 
"die  undertaking  or  works  of  whatever  nature  by  the  Special  Act  authorized  to  be 
executed."  Unpaid  calls  constitute  mere  debts,  and  uncalled  capital  does  not  consti- 
tute property,  but  merely  a  power  for  the  company  to  require  it.  If  the  debentures 
included  everything,  both  [568]  real  and  personal,  it  would  be  impossible  for  the 
eompany  to  carry  on  its  business. 

Mr.  Marten,  for  the  debenture-holders.  The  word  "  estate  "  is  nomen  generdUs- 
smmn,  and  will,  by  its  own  proper  force,  carry  the  realty  as  well  as  the  personalty  j 
Th  Mayor  of  HamUUm  v.  Hodsdon  (6  Moo.  P.  C.  C.  76,  82).  The  unpaid  calls  are 
debts  due  to  the  company ;  19  &  20  Vict.  o.  47,  s.  22 ;  20  &  21  Vict.  c.  14,  s.  13 ; 
and  are  now  provable  in  bankruptcy ;  21  &  22  Vict.  o.  60,  s.  18. 

They  are  therefore  part  of  the  property,  estate  and  capital  of  a  company,  and  are 
included  in  the  words  "  estate  "  and  "  undertaking."  The  debenture-holders  have 
priority  over  the  general  creditors  of  the  company  in  respect  of  these  calls ;  Robson  v. 
M'Creight  (25  Beav.  272) ;  Fwness  v.  The  Caterham  BaUioap  Company  (27  Beav.  358) ; 
Legg  v.  MathUson  (2  GifT.  71). 

Mr.  Swanston,  for  the  official  liquidators. 

Mr.  Jessel,  in  reply. 

Jwne  6.  The  Master  of  the  Bolls  [Sir  John  Romilly].  The  question  in 
this  case  is  as  to  the  construction  of  the  debentures  which  have  been  issued  by  the 
company,  and  whether  they  include  the  unpaid  calls  and  the  calls  to  be  made  by  the 
eompany.  The  words  of  the  debentures  are  these : — "  The  company  [669]  hereby 
charge  all  the  lands,  tenements  and  estate  of  the  said  company  and  all  their  under- 
taking as  a  security."  The  question  is,  if  they  include  the  unpaid  existing  calls  and 
the  future  calls  of  the  company,  and  I  am  of  opinion  they  do  not. 

In  the  first  place,  the  word  "  estate "  in  the  sentence  "  lands,  tenements  and 
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«8tate  "  is  a  word  gusdan  generis,  and  the  meaning  is  that  the  company  charges  its 
lands  and  tenements  and  other  like  property,  such  as  hereditaments  and  what  may 
properly  be  called  hereditaments.  It  is  impoasible  to  extend  it  to  a  chai^  on  the 
personal  estate ;  the  more  especiallv  as  if  it  were  so  extended,  the  word  "  under- 
taking "  would  be  unnecessary ;  and  if  these  words  included  everything  in  the  world 
the  company  possessed,  it  would  not  be  necessary  to  go  further. 

Next,  as  to  the  charge  by  the  company  of  "  all  their  undertaking,"  the  Lands 
Clauses  Consolidation  Act  gives  a  clear  and  accurate  definition  of  the  word  "  under- 
taking," and  I  think  that  that  is  the  proper  definition  in  this  case.  If  the  charge 
included  debts  due  to  the  company,  it  could  not  carry  on  its  business,  and  it  coiud 
not  sell  anything  without  allowing  the  debenture  creditors  to  receive  the  money.  I 
cannot  distingiush  one  debt  from  another  debt,  and  the  calls  constitute  mere  debts 
due  to  the  company.  ^  It  would  paralyse  the  proceedings  of  a  company,  and  prevent 
it  carrying  on  its  business,  if  I  held  toe  contrary.  I  am  consequentlv  of  opinion  that 
the  general  creditors  are  not  precluded  from  coming  against  such  portion  of  the 
undertaking  as  is  not  included  in  the  definition  of  that  word  in  the  Railway  Act,  and 
I  must  make  a  decla-[670Tration  according  to  first  paragraph  of  the  prayer  of  the 
bill. 

The  Mastxb  of  the  Bolu  afterwards  referred  to  a  case  recently  decided  by 
Vioe-Chanoellor  Kindersley  and  affirmed  by  the  Lords  Justices  of  The  BriiiA 
Provident,  dx..  Society,  Ex  parte  Stainley  (33  L.  J.  (Cb.)  535)  in  which  it  was  held  that 
future  calls  could  not  be  mortgaged  under  a  power  to  borrow  "  on  the  security  of  the 
funds  or  property  of  the  society. ' 

[670]    Re  Hawkin'8  Trusts.    June  11,  13,  1864. 

[See  Lewis  y.  Mathews,  1869,  L.  R  8  Eq.  281.] 

A  bequest  of  a  legacy  for  the  enlargement  of  a  parish  church  is  not  void  under  the 
Statute  of  Mortmain.  Bequest  to  an  executor  for  his  trouble,  held  not  payable, 
he  having  been  prevented  by  severe  illness  from  proving  the  will  and  from  ever 
acting. 

The  testatrix  by  her  will,  dated  the  7th  of  November  1862,  bequeathed  to  the 
Bev.  W.  Edelman  a  legacy  of  £600  "for  the  enlargement  of  his  ehureh  at  Merton." 

She  also  appointed  him  one  of  her  executors,  and  gave  him  a  legacy  of  £200 
"for  his  trovhle." 

The  testatrix  died  on  the  10th  of  November  1862.  At  her  death  Mr.  Edelman 
was  confined  to  his  bed,  severely  ill,  and  suffering  under  a  malady  of  which  he  died 
about  seven  weeks  aftor  the  testatrix.  He  did  nothing  as  executor,  and  he  mani- 
fested no  intention  as  to  whether  he  would  or  would  not  act  in  that  character. 

[671]  Two  questions  arose,  first,  as  to  the  validity  of  the  gift  for  the  enlargement 
of  the  church ;  and  secondly,  whether  the  executor  was  entitled  to  his  legacy. 

Mr.  Hobhouse  and  Mr.  Bristowe,  for  the  residuary  legatee,  contended  that  the 
first  legacy  was  void  under  the  Mortmain  Act  (9  Greo.  2,  c.  36),  as  it  tended  to  bring 
further  land  into  mortmain,  and  that  it  did  not  come  within  the  exception  of  the  43 
Geo.  3,  c.  108,  s.  1,  the  testatrix  having  died  before  the  expiration  of  three  months 
from  the  date  of  her  will ;  Dixon  v.  Bviler  (3  Younge  &  C.  677) ;  The  Church  Building 
Society  v.  Barlow  (3  De  G.  M.  &  Q.  120). 

Secondly.  That  the  executor,  who  had  neither  proved  the  will  nor  acted,  was  not 
entitled  to  a  legacy  given  to  him  "for  his  trouble ;  Harrison  v.  Rowley  (4  Yes.  212) ; 
Williams  on  Executors  (5th  ed.  1162) ;  Brydges  v.  Wotton  (1  Yes.  &  B.  137). 

Mr.  Humphrey,  for  the  representative  of  Mr.  Edelman,  argued  that  the  legacy  to 
the  executor  was  payable,  unless  it  could  be  shewn  that  he  luud  expressed  some  inten- 
tion not  to  act ;  and  that  here,  nothing  but  severe  illness  and  death  had  prevented 
the  executor  from  performing  the  duties  of  his  office. 

Mr.  Martindale,  for  the  present  incumbent  of  Merton.  The  legacy  for  the 
enlargement  of  the  church  is  clearly  valid,  unless  you  can  shew  that  the  statute  cited 
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is  a  diaabling,  instead  of  what  it  professes  to  be,  ah  enabling  statute.  For  the  purpose 
of  enlarging  the  church,  it  is  not  necessary  to  obtain  any  additional  land ;  but  eren 
if  it  were  left  discretionary,  either  to  procure  additional  land,  or  nmke  the  improve- 
ments on  the  old  site,  still  that  [572]  discretion  would  m^e  the  gift  good ;  Attorney- 
General  V.  Parsons  (8  Ves.  186) ;  The  Mayor,  t&c,  of  Favertham  v.  Ryder  (18  Beav.  318, 
and  5  De  Oex,  M.  &  Q.  350). 

Mr.  Swanston,  for  the  sole  surviving  executor. 

Ths  Master  of  thb  Rolu.  I  am  of  opinion  that  the  legacy  of  ;£500  for  the 
enlargement  of  the  church  is  valid.  The  amount  ought  to  be  invested  and  carried 
over  to  the  separate  account  of  this  legacy,  with  liberty  to  apply  at  Chambers.  I 
shall  not  require  anyone  but  the  inoumMnt  to  attend ;  and  on  proof  that  the  money 
has  been  properly  expended,  I  shall  order  payment  to  him. 

I  feel  some  difficulty  as  to  the  legacv  to  the  executor. 

June  13.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  In  this  case,  the 
question  which  I  reserved  for  consideration  was  this : — Whether  a  legacy  which  was 
given  to  an  executor  for  his  trouble  was  payable  to  him.  The  testatrix  died  on  the 
10th  November  1862,  and  the  executor  died  on  the  31st  of  December  following,  having, 
during  the  whole  of  that  interval,  been  so  ill,  that  it  was  impossible  for  him  to  rise 
from  his  bed  to  prove  the  will,  or  take  on  himself  the  office  of  executor.  I  was  at  first 
not  satisfied  that  he  might  not  be  entitled  to  the  legacy,  he  being  prevented  by  the 
■act  of  Grod  from  performing  the  duties  of  that  office.  I  have,  however,  been  since 
referred  to  a  case  of  Hanbury  v.  Spomer  (5  Beav.  630),  [673]  which  seems  to  have 
decided  the  exact  point,  that  the  executor  is  not  entitled.  In  that  case,  an  aged 
'executor,  who  was  incapable  by  bodily  and  mental  infirmity  of  proving  the  will,  was 
held  not  entitled  to  a  legacy  given  by  the  testator's  will  to  him  as  executor.  That  is 
the  exact  point  here.  It  is  true  that  a  greater  length  of  time  had  elapsed  in  that  case 
than  in  the  present — for  there  the  testator  died  in  1839  and  the  executor  in  1841 ; 
but  that  can  make  no  difference,  the  princi^e  is  the  same,  and  if  the  executor  is  unable 
to  prove,  he  is  not  entitled  to  the  legacy.  The  Master  found,  in  that  case,  that,  during 
the  whole  period,  the  executor,  from  mental  as  well  as  bodily  infirmity,  was  wholly 
incapable  of  undertaking  the  duty  of  executor ;  and  Mr.  James  Parker  argued  that 
to  disentitle  the  executor  he  must  refuse  to  prove  the  will,  and  also  that  the  executor 
was  released  from  the  condition  by  the  act  of  Gk)d,  he  being,  by  the  act  of  Gkxi,  unable 
to  perform  it.  But  Lord  Langdale,  without  hearing  the  other  side,  held  that  the 
'executor  was  not  entitled  to  the  legacy. 

I  cannot  make  any  distinction  between  three  weeks  and  three  years,  and  I  must 
hold  that  the  executor  is  not  entitled. 

Note. — See  Calvert  v.  Sebbon,  4  Beav.  222,  and  the  note  thereto ;  Angermann  v. 
Ford,  29  Beav.  349,  and  the  note  at  page  352;  Griffiths  y.  Pruen,  11  Sim.  202; 
Christian  v.  Deverevx,  12  Sim.  269. 

[674]    Watson  v.  Watson.    AprU  26, 1864. 
[See  In  re  Peacock's  Estate,  1872,  L.  R.  14  Eq.  240.] 

A  legacy  by  a  parent  or  a  person  in  loco  parentis  to  a  child  is  not  satisfied  by  occasional 
small  gifts  in  the  testator's  life.  Thus,  a  legacy  of  £2500  was  held  satisfied  pro 
tanto  by  a  gift  of  £1000.  Stock  on  marriage,  but  not  by  gifts  of  £80  and  £100,  or 
by  an  annual  allowance  of  £60  a  year. 

In  order  to  create  a  case  of  satisfaction  of  a  legacy  given  by  a  person  in  loco  parentis, 
that  relation  must  exist  at  the  date  of  the  will. 

A  legacy  being  held  pro  tanto  satisfied  by  a  gift  of  stock :  Held,  that  its  value  must  be 
ascertained  as  at  the  time  of  the  gift. 

The  testator,  by  his  will  dated  in  1837,  bequeathed  "to  his  grandchild  Sarah 
Watson  Graham,  daughter  of  Captain  Joseph  Graham,"  the  sum  of  £2500. 

On  the  marriage  of  Sarah  Watson  Graham  in  1858,  the  testator  had  given  her  a 
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sum  of  £1000  £3  per  cents.,  which  had  been  settled  by  her  marriage  settlement. 
The  testator  had  made  her  other  gifts,  and,  about  three  months  previous  to  her 
marriage,  he  had  given  her  £80.  He  had  also,  in  1861,  given  to  her  and  her  husband 
£100,  and  he  had  also  voluntarily  made  them  an  allowance  of  £60  a  year,  payable 
quarterly,  from  their  marriage  to  his  death. 

The  testator  died  in  1862  without  having  revoked  the  legacy. 

Sarah  Watson  Graham  was  the  daughter  of  a  son  of  the  testator  bom  before  his 
marriage,  and  she  had  always  resided  with  and  been  maintained  by  the  testator,  who 
had,  as  the  Court  held,  dearly  placed  himself  in  loco  parentis  towards  her. 

Under  these  circumstances,  the  Plaintiffs  insisted  that  the  legacy  of  £2500  was 
satisfied  and  adeemed  to  the  extent  of  the  £1000  £3  per  cents.,  and  the  other  pay- 
ments made  by  the  testator  to  Sarah  Watson  Graham. 

[6761  Mr.  Selwyn  and  Mr.  Budge,  for  the  Plaintiff. 

Mr.  Hobhouse  and  Mr.  G.  L.  Russell,  for  the  Defendants. 

Pmys  V.  Mansfidd  (3  Myl.  &  Cr.  359) ;  Pym  v.  Lockyer  (6  Myl.  &.  Cr.  29) ;  Ex 
parte  Pye  (18  Ves.  140) ;  Poicel  v.  CUaoer  (2  Bro.  C.  C.  499) ;  Bavenscroft  v.  Jmes  (32 
Beav.  669,  and  affirmed  33  L.  J.  (Ch.)  482)  were  cited. 

The  Mastkb  of  the  Bolls  [Sir  John  Bomilly].  As  to  the  principal  point,  I  am 
in  the  Plaintiff's  favour ;  but  as  to  little  payments  of  sums  of  money,  I  am  clear  that 
they  are  never  to  be  treated  as  a  satisfaction  or  ademption  of  a  legacy.  They  are 
only  meant  as  presents,  as  in  the  case  of  New  Year's  gifts,  birthday  presents,  Christmas 
boxes,  and  such  small  sums. 

I  concur  in  the  remark  that  the  rule  of  satisfaction  in  oases  of  parent  and  child 
is  technical,  and  one  not  to  be  extended,  and  that  it  more  often  defeats  the  intention 
than  gives  effect  to  it.  But  my  province  is  to  administer  the  existing  law,  and  nothing 
but  an  Act  of  Parliament  can  change  a  principle  of  law  which  has  been  long  sanctioned 
and  followed  by  the  greatest  Judges.  The  rule  applies  not  only  to  parent  and  child, 
but  also,  although  that  relation  does  not  naturally  exist,  to  every  person  choosing  to 
create  that  relation  between  [676]  himself  and  a  child,  and  to  take  upon  himself  the 
duties  of  a  father. 

The  only  question  here  is,  whether  the  testator  has  created  that  relation  1  I  quite 
concur  in  this :  that  it  must  exist  at  the  making  of  the  will.  But  if  the  testator  did 
not  place  himself  in  loco  parentis  in  this  case,  I  am  at  a  loss  to  conceive  in  what  case 
such  a  relation  could  arise.  [His  Honor  here  examined  the  evidence,  and  came  to 
the  conclusion  that  the  testator  had  clearly  placed  himself  in  loco  parentis.] 

It  is  probable  that,  when  this  lady  married,  the  testator  never  thought  of  the 
legacy,  and  never  intended  to  diminish  it,  yet  the  rule  of  law  applies,  and  it  requires 
distinct  evidence  to  rebut  it  and  to  prevent  its  application. 

I  am  of  opinion  that  this  legacy  was  satisfied  to  the  extent  of  the  value  of  the 
£1000  stock,  which  must  be  deducted  from  the  legacy.  The  value  of  the  stock  must 
be  ascertained  at  the  date  of  the  settlement,  for  it  is  the  same  thing  as  if  the  testator 
had,  at  that  time,  given  a  sum  of  money  which  was  then  laid  out  in  £3  per  cent, 
stock. 

[577]    Shepherd  v.  Allen.     April  29,  30,  1864. 

[See  Unsioorth  v.  Jordan  [1896],  W.  N.  2  (5).] 

A  partnership  at  will  held  dissolved  as  from  the  date  of  the  filing  of  a  bill  which  prayed 
for  its  dissolution. 

In  1848  the  Plaintiff  and  the  Defendant  entered  into  partnership,  and,  by  the 
partnership  articles,  it  was  agreed  that  the  agreement  should  continue  in  force  as 
long  as  Shepherd  might  think  proper,  and  done  away  with  when  he  should  think 
proper. 

On  the  15th  of  August  1863  the  Plaintiff  instituted  this  suit  praying  a  dissolution 
and  account.  A  question  was  raised  whether  there  was  still  an  existing  partnership ; 
and,  secondly,  from  what  period  it  ought  to  be  dissolved. 

Mr.  Selwyn,  and  Mr.  C.  Browne,  for  the  Plaintiff. 
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Mr.  Baggallay  and  Mr.  Shea,  for  the  Defendants. 

The  Mastkk  or  thb  Bolls  [Sir  John  Bomilly]  held  that  there  was  a  partnership 
at  wiU,  and  that  it  ought  to  be  dissolved  as  from  tae  15th  of  August  1863,  the  date 
of  filing  the  bill.  (Beg.  Lib.  1864,  B.  Fol.  2842.) 

[678]    MoET  V.  GousTON.    May  2,  3,  1864. 
[S.  C.  10  L.  T.  395 ;  4  N.  R  86 ;  10  Jur.  (N.  S.)  1012.] 

A  person  innocently  selling  goods  bearing  the  spurious  trade  Duu*k  of  another  person 
is  not,  in  equity,  liable  to  account  for  the  profits  made  thereby,  but  the  owner  of 
the  trade  mark  is  entitled  to  an  injunction. 

A  Plaintiff  who  was  (Hily  entitled  to  an  injunction  and  costs,  insisted  also  on  an  account. 
The  Defendant  offered  to  submit  to  the  injunction  without  costs.  The  Plaintiff 
having  brought  his  cause  to  a  hearing,  the  Court  held  both  parties  in  the  wrong, 
and  gave  no  costs  to  either  side. 

The  Plaintiffs  were  the  producers  of  a  wine  well  known  as  "  Moet's  Champagne." 
The  Defendants  were  wine  merchants,  and  between  March  1862  and  April  1863, 
they  had  innocently  purchased  and  sold  in  England  105  dozens  of  champagne,  which 
was  marked  and  branded  as  "  Moet's  Champagne,"  but  was  in  fact  spurious.  The 
Defendants,  however,  had  no  knowledge  that  the  wine  was  not  the  genuine  produce 
of  the  Plaintiffs. 

In  July  1863  the  Plaintiffs  instituted  this  suit  against  the  Defendants,  praying  for 
an  injunction  and  the  recovery  of  the  profits  made  by  the  Defendants  by  the  sale  of 
the  spurious  wine  and  for  an  account. 

Aiter  the  answer  had  been  filed,  the  Plaintiffs  proposed  to  stay  all  proceedings  on 
payment  of  the  profits  and  costs.  The  Defendants  would  not  accede  to  this,  but 
offered  to  submit  to  a  perpetual  injunction  on  each  party  paying  his  own  costs.  This 
was  not  accepted,  and  consequently  the  Plaintiffs  brought  the  cause  on  for  hearing. 

Mr.  Selwyn  and  Mr.  W.  D.  Gardiner,  for  the  PUintiffs.  The  Defendants  are 
liable  to  account  for  the  profits ;  Carlier  v.  CarUle  (31  Beav.  292).  They  have  not 
offered  to  submit  to  such  a  decree  as  the  Plaintiffs  are  entitled  to,  and  [579]  they  havis 
compelled  them  to  bring  the  cause  to  a  hearing.  The  Defendants  ought,  therefore, 
to  pay  the  costs  of  suit,  even  though  the  account  should  not  be  granted ;  Bwrg«si  v. 
HiUs  (26  Beav.  244) ;  Bwgess  v.  Haidy  (26  Beav.  249). 

Sir  H.  Cairns  and  Mr.  B.  B.  Sogers,  eontrii.  The  Defendants  have  acted  innocently 
and  in  ignorance  of  the  Plaintiffs  rights ;  they  have  themselves  been  deceived,  and 
therefore  are  not  liable  to  account  for  profits.  In  Eddsten,  v.  Edelsten  (1  De  Gex,  J. 
&  S.  185)  the  Lord  ChanceUor  held  that,  where  a  trade  mark  of  A.  B.  is  used  in 
ignorance  by  another  person,  A.  B.  is  entitled  neither  to  an  account  or  compensation, 
except  in  respect  of  anv  user  after  he  became  aware  of  the  prior  ownership. 
Mr.  Selwyn,  in  reply. 

Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  The  case  stands  thus :  it  appears 
that,  in  the  early  part  of  the  year  1862  and  throughout  that  year,  the  Defendants 
bought  from  an  agent  in  London  a  quantitv  of  champagne,  apparently  "  Moet's,"  but 
which  turned  out  to  be  spurious.  The  bill  was  filecl  in  July  1863,  and  the  question 
is,  whether  the  Plaintiffs  are  entitled  to  an  account  of  the  profits  made  by  the 
Defendants  by  the  sale  of  the  spurious  champagne,  and  whether  the  Plaintins  are 
entitled  to  the  costs  of  this  suit. 

I  have  always  held  that  where  the  Plaintiff  is  entitled  to  an  injunction,  that  right 
carries  with  it  the  right  to  the  costs  of  the  suit.  I  have  held  in  several  cases,  particu- 
larly in  Burgest  v.  Htila  (26  Beav.  244),  that  this  was  the  [680]  right  of  a  Plaintiff. 
The  course  usually  adopted  by  a  Defendant,  when  he  finds  he  cannot  resist  the 
injunction,  is  to  pay  the  costs  and  submit  to  the  injunction,  and  then  the  matter  is 
at  an  ei^. 

But  the  case  here  is  very  different,  for  here  the  Plaintiffs  never  limited  their 
demand  to  the  costs  and  the  injunction,  but  they  asked  and  insisted  on  an  account 
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of  the  profits.  If  they  had  merely  asked  for  the  injunction,  and  eosts,  tbey  would 
have  been  entitled  to  have  a  decree  in  their  favor  with  costs ;  bat  they  have  asked 
for  something  more  than  they  are  entitled  to,  and  the  case  therefore  is  different. 

On  authority  and  principle  it  is  dear  that  if  a  man  manufactures  goods  and 
knowingly  marks  them  with  the  trade  mark  of  another  person,  he  is  accountable  for 
the  profits  so  made.  Thus,  if  a  man  brews  porter,  and  puts  the  name  and  mark  of 
Ouiness  upon  it,  knowing  he  has  no  right  to  that  mark,  and  sells  his  own  manufoctare 
as  the  manufacture  of  another  person  he  is  liable  to  account  Even  if  he  did  not  st 
first  know  that  there  were  such  persons  as  Ouiness  &  Co.,  still,  if  when  he  has  that 
knowledge  he  continues  the  sale,  it  makes  him  accountable  to  them  for  the  profits 
obtained  by  the  use  of  their  name. 

But  if  a  person,  who  is  not  a  brewer,  applies  to  an  agent  for  Ouiness's  porter,  sad 
that  agent  sends  him  a  spurious  article  under  that  name,  such  person  is  in  no  default 
antil  he  is  told  that  the  porter  he  is  selling  is  not  that  of  Ouiness ;  and  though  Ouine« 
is  entitled  to  an  injunction  to  restrain  the  future  sale  of  the  spurious  article,  he  is 
not  entitled  to  an  account  of  the  profits.  In  such  a  case,  the  Defendant  ought  to  pay 
the  costs  and  submit,  saying,  "  I  have  been  misled  by  another  [681]  person,  and  I 
cannot  compel  you  to  pay  the  costs  of  protecting  your  property." 

This  principle  has  been  laid  down  in  many  cases,  as  in  MiUmgkm  v.  Fox  (3  MyL 
&  Cr.  338).  There  the  Defendants  were  using  the  Plaintiffs'  trade  mark,  the  profits 
made  were  only  £6,  10s.,  and  the  Defendants  submitted  to  the  injunction :  after 
this,  the  cause  was  brought  to  a  hearing,  and  the  account  was  abandoned.  Lord 
Cottenham  held  that  the  Plaintiffs  were  entitled  to  an  injunction,  but  not  to  costs. 

In  Edehlen  v.  Edehten  (1  De  Qex,  J.  &  S.  185),  the  Lord  Chancellor  laid  it  down 
distinctly  that  "although  it  is  weU  founded  in  reason,  and  also  settled  by  decision, 
that  if  A.  has  acquired  property  in  a  trade  mark,  which  is  afterwards  adopted  and 
used  by  B.,  in  ignorance  of  A.'8  right,  A.  is  entitled  to  an  injunction,  yet  he  is  not 
entitled  to  any  account  of  profits  or  compensation,  except  in  respect  of  any  user  by 
B.  after  he  became  aware  of  the  prior  ownership." 

On  looking  at  the  evidence  in  this  case,  I  find  that  the  Plaintiffs  fail  in  establishing 
any  such  knowledge  on  the  part  of  the  Defendants. 

Both  parties  are,  therefore,  in  the  wrong.  If  the  Defendants  had  offered  to 
submit  to  the  injunction  and  to  pay  the  costs,  and  the  Plaintiflfs  had  afterwards 
brought  the  case  to  a  hearing,  1  should  have  given  the  Defendants  their  costs 
subsequent  to  that  offer. 

I  can  only  grant  the  injunction,  and  I  can  give  no  costs  and  no  account. 

[682]    Leary  v.  Shout.    May  27,  1864. 

A  partnership  for  ten  years  dissolved  by  decree  of  the  Court  at  the  end  of  three 
years,  the  relations  between  the  partners  being  such  that  it  could  not  be  continued 
with  advantage  to  either  party. 

In  1860  the  Plaintiff  and  Defendant  entered  into  partnership  as  brokers  for  ten 
years  from  January  1861.  In  March  1863  the  Plaintiff  made  complaints  as  to  tiie 
partnership  accounts  being  in  arrear,  and  he  threatened,  through  nis  solicitors,  to 
take  steps  to  obtain  a  dissolution. 

A  violent  outbreak  took  place  on  tiie  16th  of  May  1863,  when  the  Defendant 
expressed  himself  towards  the  Plaintiff  in  very  violent  language.  The  consequence 
was  that  no  communication  had  ever  since  taken  place  between  them  except  in 
writing,  and  the  Defendant  had  refused  to  resume  personal  communication  with  the 
Plaintiff.  Two  days  after  (18th  May  1863)  the  Defendant's  solicitor  wrote  to  the 
PlaintifTs  solicitors,  stating  that,  after  the  angry  words  on  the  16th,  it  would  be 
unadvisable  to  attempt  to  continue  the  partnership,  and  proposing  a  dissolution. 
The  Plaintiff  was  willing  to  have  a  dissolution,  but  the  parties  not  having  been  able 
to  agree  upon  the  terms,  this  bill  was  filed  in  September  1863  for  a  dissolution,  and 
to  have  the  accounts  taken.  The  grounds  on  which  the  Plaintiff  rested  his  case 
were,  the  quarrel  and  the  refusal  of  the  Defendant  to  resume  personal  communication, 
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and  several  other  acts  of  the  Defendant,  the  principal  of  whioh  were  as  follows : — 
The  Plaintiff,  while  absent  on  business,  had  written  mstruotions  to  his  clerk  as  to  an 
allowance  of  £2^  per  cent,  on  some  contract.  The  Defendant  cut  out  this  part  of 
the  instructions,  and  wrote  opposite  it,  "an  honest  broker  would  at  once  [683]  and  is 
bound,  to  allow  it  [the  £2^  per  cent.]  to  his  employer,  and  not  to  a  man  who  has 
nothing  to  do  with  the  transaction.  I  trust  no  such  irregular  transaction  will  be 
placed  Mf ore  me  again." 

The  Defendant,  also  in  July  1863,  disclosed  the  contents  of  one  of  the  Plaintiff's 
books  used  hy  him  prior  to  the  partnership,  in  which  he  found  a  sum  of  J&ll  carried 
to  profit  and  loss  account  This  he  suggested  belonged  to  Mr.  P.,  and  he  informed 
a  mutual  fnend  (Mr.  Bateman)  of  the  &ct,  and  instigated  him  to  recover  it  from  the 
Plaintiff. 

The  Defendant  attributed  the  quarrel  to  the  Plaintiff,  and  said  that  after  the 
filing  of  the  bill,  he  had,  in  December  1863,  verbally  offered  to  resume  personal 
communication  with  the  Plaintiff,  to  which  the  Plaintiff  made  no  reply. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiff,  argued  that  under  the  present 
altered  state  of  circumstances,  and  the  state  of  feelings  and  conduct  of  the  parties,  it 
was  impossible  that  the  business  could  be  conducted  in  a  mode  essential  to  its  success, 
and  that  anv  attempt  to  make  the  partners  act  together  for  the  remainder  of  the 
term  would  be  productive  of  irreparable  injury  to  both.  That  the  partnership  ought 
therefore  to  be  dissolved ;  Loseombe  v.  Eussell  (4  Sim.  11) ;  Smith  v.  Jeyes  (4  Beav.  503) ; 
Harrison  v.  Tennant  (21  Beav.  482) ;  fTahiey  v.  fFelk  (30  Beav.  56) ;  Essell  v.  Haytoard 
{lb.  158). 

Mr.  Baggallay  and  Mr.  Basch,  for  the  Defendant,  attributed  the  altered  state  of 
circumstances  to  the  [684]  conduct  and  demeanor  of  the  Plaintiff,  and  they  argued 
"that  no  party  was  entitled  to  act  improperly,  and  then  to  say  the  conduct  of  the 
partners,  and  their  feelings  towards  each  other,  were  such  that  the  partnership  could 
no  longer  be  continued,  and  that  the  Court  would  not  allow  any  person  so  to  act, 
and  thus  to  take  advantage  of  his  own  wrong;"  Harrison  v.  Tennant  (21  Beav.  493). 

Thk  Master  of  ths  Bolls  [Sir  John  BomillyJ.  I  am  of  opinion  that  this 
partnership  must  be  dissolved. 

It  is  not  necessary  to  go  into  or  seek  for  an  explanation  of  the  reasons  which 
induced  these  quarrels  between  the  partners ;  the  real  fact  seems  to  be  (to  use  the 
expression  of  the  Defendant's  witness,  Mr.  Bateman)  that  the  Defendant,  on  the 
16th  of  May,  did  "turn  and  tell  the  Plaintiff  his  mind,"  and  that  this  was  done  in 
an  extremely  offensive  manner.  He  has  also  imputed  dishonesty  and  made  other 
charges,  the  impropriety  of  which  he  seems  to  admit,  and  which  the  Plaintiff  felt 
acutely.  After  this  discussion  both  the  Plaintiff  and  the  Defendant  were  convinced 
that  the  partnership  could  not  go  on,  and  that  it  must  be  dissolved.  The  Defendant's 
solicitor  wrote  to  that  effect  two  days  after,  and  this  bill  was  filed  in  September,  only 
because  the  parties  could  not  agree  on  the  terms  of  dissolution. 

When  I  find  that  this  violent  species  of  attack  has  been  made  by  the  Defendant 
on  his  partner ;  that  the  Defendant  has  cut  out  the  Plaintiff's  instruction  to  his 
clerk,  and  writes  against  it  the  statement,  that  an  honest  broker  would  act  in  a 
manner  opposed  to  the  instruc-[686^tions ;  and  when  in  addition,  I  find  that  the 
Defendant  has  communicated  to  a  fnend  the  fact  of  a  balance  of  JCll  having  been 
carried  to  the  profit  and  loss  account,  and  has  asked  him  to  recover  it,  instead  of 
applying  to  his  partner  for  an  explanation,  I  think  it  clear  that,  in  this  state  of 
circumstances,  the  partnership  cannot  go  on  with  advantage  to  either  party,  and 
that  as  all  the  cases  cited  shew,  there  must  be  a  dissolution.  As  it  stands,  there 
is  a  breach  between  the  partners,  whioh  is  irreparable,  and  that,  in  my  opinion,  was 
occasioned  not  by  the  Plaintiff  but  by  the  Defendant,  and  therefore  the  passage 
cited  from  my  judgment  in  Harrison  v.  Tennant  does  not  apply. 

All  that  I  can  do  is  to  dissolve  the  partnership  from  this  day,  and  to  direct  the 
accounts  to  be  taken  on  the  footing  of  the  partnership  articles. 
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[586]    LONO  V.  BowRiNG.    June  24,  25,  1864. 
[S.  C.  10  L.  T.  688 ;  10  Jur.  (N.  S.)  668 ;  12  W.  R.  972.] 

The  Defendant  contracted  to  grant  the  Flaintifis  an  under-lease  of  property  held  by 
him  under  the  C.  company,  and  he  covenanted  that  if  the  C.  company  refused  to 
grant  a  licence  for  that  purpose,  he  would  pay  the  Plaintiffs  £1000  by  way  ot 
uquidated  damages.  Held,  that  the  Defendant  could  not  escape  a  specific  per- 
formance by  refusing  to  apply  for  a  licence  and  by  paying  to  the  Piaintiflb  the 
£1000. 

A.  agreed  to  grant  R  a  lease,  but  before  he  had  done  so,  he  mortgaged  the  property 
to  C.  with  notice,  who  in  no  way  contested  A.'s  right  to  the  lease.  Held,  tbat  C. 
was  not  a  proper  party  to  a  suit  for  specific  performance. 

In  January  1862  the  Clothworkers'  Company  agreed  to  grant  a  building  lease  of 
some  property  in  the  City  of  London  for  a  term  of  ninety-nine  years,  when  the 
houses  agreed  to  be  built  thereon  had  been  erected.  The  benefit  of  this  agreement 
was  vested  in  the  Defendant  Bowrin^. 

Bowring,  being  desirous  of  obtaimng  immediate  pos-TSSSj-session  from  the  tenant, 
who  had  still  a  short  unexpired  term  therein,  entered  into  an  agreement,  dated  the 
19th  of  May  1862,  by  which  it  was  agreed  that  the  tenant  should  give  up  possession 
to  Bowring  and  surrender  his  lease ;  and  Bowring  (amongst  other  tnings)  covenanted 
that  he  would  grant  to  the  Plaintiffs  John  Pollock  Long  and  Thomas  Wilson  Loog 
an  under-lease  of  a  portion  of  the  premises,  when  rebuilt  (which  was  to  be  prior  to  the 
25th  of  March  1863)  for  a  term  of  thirty  years. 

And  Bowring  covenanted  with  the  Plaintiffs  John  Pollock  Long  and  Thomas 
Wilson  Long,  that  if  the  Clothworkers'  Company  should  refuse  to  grant  a  licence  to 
him  to  under-let  the  said  premises  to  the  Plaintiffs,  John  Pollock  Long  and  Thomas 
Wilson  Long,  "  or  in  case  such  licence  should  not  be  obtained  on  or  before  the  24th 
June  1864,  then  and  in  either  of  such  cases,"  Bowring  would,  on  or  before  the  24th 
of  July  1864,  pay  to  the  Plaintiffs  John  Pollock  Long  and  Thomas  Wilson  Long  the 
sum  of  £1000,  "  which  sum  it  was  thereby  mutually  agreed  between  Bowring  and 
John  Pollock  Long  and  Thomas  Wilson  Long  should  be  the  damages  ascertained  and 
fixed  by  them  for  not  obtaining  such  licence,  such  sum  to  become  a  just  debt,  and  to 
be  recoverable  in  any  of  Her  Majesty's  Courts  of  law,  and  that  Bowring  should  not 
have  power  to  dispute  such  amount,  but  should  be  estopped  by  the  agreement  from 
so  doing ;  but,  on  such  payment,  John  Pollock  Long  and  Thomas  Wilson  Long,  their 
executors  or  administrators,  were  to  give  up  possession,  paying  a  proportionate  part 
of  the  stipulated  rent,  "  and  if  not  in  possession,  they  should  not,  after  payment  of 
such  £1000,  require  possession  of  any  lease  of  the  said  premises  in  any  case." 

The  tenants  surrendered  their  lease,  and  gave  up  pos-r687]-session,  and  Bowring 
obtained  his  lease  from  the  Clothworkers'  Company,  whicb,  on  the  12th  of  August 
1863,  he  mortgaged  by  under-lease  to  Tasker  and  others  for  £9000.  The  mortgagees 
took  with  notice  of  the  Plaintiffs'  right,  and,  according  to  their  answer,  they  "  did 
not  claim  and  never  had  claimed  any  right  or  interest  in  the  premises  in  priority  or 
opposition  to  any  right,  interest  or  equity  which  the  Plaintiffs  had  prior  to  the  12th 
of  August  1863."  They  said  they  "  were  perfectly  ready  and  willing  and  had  always 
been  ready  and  willing  to  give  effect  to  "  the  Plaintiffs'  rights  against  Bowring  under 
the  agreement 

The  Clothworkers'  Company,  according  to  their  usual  practice,  were  accustomed 
to  grant  a  licence  to  under-let,  if  applied  to  for  that  purpose,  but  Bowring  refused  to 
make  any  such  application,  and  be  insisted  that  he  had  a  right  to  refuse  to  make  any 
such  application,  and,  in  Ueu  thereof,  to  pay  the  Plaintiff  the  penalty  of  £1000, 
according  to  the  agreement. 

The  Plaintiffs  filed  this  bill  against  Bowring  and  the  mortgagees,  praying  a  specific 
performance  of  the  agreement  of  the  19th  of  May  1862,  and  that  the  Defendants 
might  be  ordered  to  make  a  proper  application  for  a  licence  to  under-let  to  the 
Plaintiffs.  The  bill  also  prayed  an  injunction  to  restrain  the  Defendants  from 
applying  for  a  licence  to  under-let  in  favor  of  any  other  person. 
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Mr.  Baggallay  and  Mr.  W.  Pearson,  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Chitty,  for  Bowring. 

Mr.  A.  K  Miller,  for  the  mortgagees. 

The  Master  of  the  Boli^  [Sir  John  Bomilly].  On  the  construction  of  the 
agreement  and  of  the  [5881  clause  in  it,  which  has  been  so  much  referred  to,  I  am  of 
opinion  that,  although  the  lease  has  not  been  obtained,  the  Plaintiffs  have  a  right  to 
a  specific  performance  of  the  contract.  Bowring  entered  into  an  agreement  with  the 
Longs  to  grant  them  an  under-lease.  If  Bowring  had  so  intended,  he  might  have 
introduced  into  the  agreement  a  clause  to  this  effect : — "  I  shall  be  at  liberty  to  dis- 
charge myself  from  the  obligation  of  the  agreement  upon  payment  to  the  Plaintiff  of 
a  sum  of  £1000."  If  that  had  been  the  meaning  of  the  parties,  it  would  have  been 
easy  to  express  it.  But  I  think  that  the  real  meaning  of  the  clause  is,  not  to  give 
Bowring  this  option,  but  to  give  to  Long  the  option  whether  they  would  have  the 
agreement  specifically  enforced,  or,  in  lieu  thereof,  accept  a  sum  of  jCIOOO.  Every 
covenant  is  to  be  tiiken  most  strongly  against  the  covenantor,  in  the  same  way  as 
every  grant  Mainst  the  grantor,  and  according,  the  clause  of  this  agreement  on  the 
part  of  Bownng  ia  for  the  benefit  of  Long.  (Consider  what  the  rights  of  the  parties 
would  be  if  this  clause  were  struck  out,  and  Bowring  did  not  apply  for  a  licence. 
The  Plaintiffs  might  then  either  apply  for  the  specific  performance  of  the  agreement, 
or  might  bring  an  action  for  damages,  but  they  could  not  adopt  both  proceedings. 
If  they  proceeded  by  action  at  law,  the  amount  of  damages  to  be  recovered  would  be 
uncertain ;  bnt  this  covenant  settles  the  amount  of  damages,  if  the  Plaintiff  should 
proceed  at  law.  Nothing  is  said  to  the  effect  that  Bowring  should  not  be  bound 
specifically  to  perform  his  contract,  nor  is  there  anything  to  disentitle  the  Plaintiffs 
to  specific  performance,  unless  they  choose  to  accept  the  XIOOO.  There  is  no  contract 
on  their  part  that  they  will  accept  it,  nor  is  there  anything  which  prevents  their 
insisting  on  having  specific  performance  of  the  contract.  ^I  that  is  fixed  by  this 
clause  is,  that  if  they  bring  an  action  for  damages  the  [689]  amount  to  be  recovered 
is  £1000,  and  neither  more  nor  less. 

With  this  explanation  let  us  examine  the  terms  of  this  covenant.  It  is  a 
covenant  for  the  benefit  of  the  Plaintiffs,  and  Bowring  is  entitled  to  nothing  under 
it  If  the  Clothworkers'  Company  refuse  to  grant  a  licence,  Bowring  covenants  to 
pay  the  Plaintiffs  £1000.  The  contract  then  proceeds  to  say,  that  on  such  payment 
the  Plaintiffs  are  to  give  up  possession.  This  does  not  mean  that  they  shall  be 
compelled  to  receive  the  £1000,  but  that  if  they  do,  they  shall  give  up  possession.  It 
leaves  it  optional  with  the  Plaintiffs  whether  they  will  insist  on  a  specific  performance 
or  require  damages,  and  in  the  latter  case  they  are  to  have  £1000. 

I  am  clearly  of  opinion  that  the  Plaintiffs  are  entitled  to  a  decree  for  specific 
performance  with  costs. 

Mr.  Miller  asked  for  the  costs  of  the  mortgagees,  observing  that  the  contracting 
parties  ought  alone  to  be  made  parties  to  a  bill  for  specific  performance ;  Tasker  v. 
SmaU  (3  Myl.  &  Cr.  63) ;  and  that  the  mortgagees  had  always  been  willing  to  give 
full  effect  to  the  Plaintiffs'  rights. 

June  25.  The  Master  of  the  Bolls.  I  think  the  mortgagees,  not  being 
parties  to  the  contract,  are  not  proper  parties  to  the  suit  The  statement  in  their 
answer  shews  that  the  Plaintiffs  were  not  justified  in  making  them  Defendants,  it  was 
for  Bowring  to  have  [690]  obtained  their  concurrence.  They  make  no  claim  against 
the  Plaintiffs  and  do  not  resist  their  right,  and,  their  mortgage  being  safe,  they  are 
willing  to  act  as  the  C!ourt  may  direct.  The  Plaintiffs  must,  therefore,  pay  the 
mortgagees'  costs,  and  are  entitled  to  have  them  over  against  Bowring. 

I  do  not  propose  to  dismiss  the  bill  against  the  mortgagees,  but  only  to  stay  all 
further  proceedings  against  them,  they  undertaking,  at  the  costs  of  the  parties 
applying,  to  execute  all  proper  deeds  to  give  effect  to  the  Plaintiffs'  rights. 
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[590]    Mbymott  v.  Meymott  (Na  2).    June  9,  21,  1864. 

The  scale  of  charges  allowed  by  the  (General  Order  in  bankruptcy  for  an  accountant, 
and  his  clerks  tuiopted  in  taking  accounts  in  Chambers. 

The  Plaintiff  and  Defendant  had,  for  seventeen  years,  carried  on  the  bosineit  oi 
solicitors  in  partnership  together,  bat  in  1860  the  partnership  was  dissolved  by 
decree,  and  the  usual  pulnership  accounts  were  directed  to  be  taken.  (See  31  Basr. 
445.) 

The  Chief  Clerk,  under  the  15  &  16  Vict.  c.  80,  s.  42,  appointed  an  aocountant 
nominated  by  the  parties  themselves,  to  take  the  accounts,  and  his  charges  became 
liable  to  taxation  by  the  Taxing  Master  under  the  43d  section  of  that  Act. 

The  accountant  accordingly  took  the  accounts,  and  he  carried  in  a  claim  for 
£726,  4s.  for  his  services.  This  was  made  up  in  the  following  way : — He  charged 
four  [601]  guineas  per  diem  for  himself,  one  and  a  half  guinea  for  his  chief  clerk, 
and  one  guinea  per  diem  for  his  junior  clerk. 

The  Taxing  Master  allowed  the  accountant  only  three  guineas  per  iiem,  and  he 
reduced  the  bill  accordingly. 

The  case  now  oame  on  upon  cross-motions  to  vary  the  certificate.  The  evidence 
as  to  the  usual  charges  of  accountants  varied  considerably ;  but  the  General  Order  in 
Bankruptcy  of  the  19th  of  May  1865  (24  L.  J.  Bankruptcy  App.  zv.),  directs  that 
the  bills  of  costs  of  accountants,  &c.,  shall  be  taxed  according  to  the  schedule,  which 
is  as  follows : — 

Accountants'  charges. 

For  preparing  balance-sheet,  investigating  accounts,  &c, 
principals  time  per  day  of  eight  hours,  including 
necessary  affidavit      .  .  .  .  .£220 

Chief  clerk's  time  .  .  .  .110 

10    6 

Other  clerk's  time  per  day  of  eight  hours  .       -|      to 


i: 


16 


Mr.  Bageallay  and  Mr.  Bagshawe,  for  the  accountant 

Mr.  Sonthgate  and  Mr.  W.  Forster,  for  the  Defendant. 

Mr.  Wickens,  for  the  Plaintiff. 

Mr.  Baggallay,  in  reply. 

Jtme  21.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  The  question  on 
this  motion  is,  what  is  proper  to  be  [692]  allowed  to  an  aocountant  employed  in 
Chambers  to  take  the  account  between  the  parties. 

The  Plaintiff  siid  the  Defendant  for  many  years  carried  on  the  business  of 
solicitors  in  partnership.  They  kept  their  books  of  account  with  regularity,  but  they 
never  settlea  any  account.  A  decree  was  made  for  the  dissolution  of  partnership, 
and  a  gentleman,  selected  by  the  parties  themselves,  was  employed  to  take  the 
partnership  accounts.  When  the  Chief  Clerk  appoints  an  accountant,  he  always 
previously  makes  an  arran^ment  with  him  as  to  the  amount  of  his  remuneration ; 
but  when  the  accountant  is  employed  by  the  parties  themselves,  the  Chief  Clerk 
never  interferes,  but  allows  them  to  make  their  own  terms.  In  this  case  the 
accountant  was,  in  August  1860,  instructed  to  take  accounts.  He  made  his  first 
report  in  April  1861,  his  second  report  in  November  1861,  and  his  third  subsequently, 
and  be  has  brought  in  his  charges,  amounting  to  £726,  4s.,  and  these  and  the  costs 
of  the  order  have  been  taxed  by  the  Master  at  £731,  18s.  lOd.  To  this  finding 
objections  have  been  taken  on  both  sides. 

The  accountant  objects  that  £42,  2s.  have  been  taxed  off  by  the  Master,  who  has 
allowed  him  £3,  3s.  instead  of  £4,  4s.  per  day ;  and  he  also  claims  to  be  allowed 
interest  to  the  amount  of  £57,  16s. 

On  the  other  hand  the  Defendant  objects  to  the  amount  allowed  by  the  Master 
on  several  grounds :  First,  he  says  that  the  charges  allowed  are  too  great,  for  that 
in  bankruptcy  £2,  2s.  a  day  are  allowed  to  the  accountant  himself,  £1,  Is.  a  day 
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for  his  first  clerk,  and  ISa.  a  day  for  the  other  clerks.  These  charges  are  settled 
by  an  order  of  the  Lord  Chancellor  in  Bankruptcr,  and  although  the^  are  not  settled 
by  any  order  [593]  of  the  Court  of  Chancery,  I  think  it  is  a  scale  which,  by  analogy, 
ought  to  be  followed. 

Secondly.  The  Defendant  objects  that  the  work  was  unnecessary ;  that  the 
accountant  has  gone  into  accounts  which  were  never  asked  for  or  desired ;  that  he 

r seeded  at  first  on  an  erroneous  principle,  and  when  he  found  it  to  be  erroneous, 
commenced  again  on  another  system;  that  he  has  divided  the  matter  into 
seventeen  different  accounts,  which  divisiojn  was  useless ;  that  he  has  made  out  the 
accounts  for  each  year,  which  was  also  useless;  that  he  has  examined  into  the 
accuracy  of  bills  of  costs  long  since  settled  and  paid  by  the  clients ;  that,  in  short,  he 
has  made  work  for  himself,  which  was  of  no  use  to  the  parties,  but  tor  which  he  now 
claims  to  be  entitled  to  charge.  It  is  also  argued  that  it  could  not  require  thirteen 
days  of  the  time  of  the  accountant,  134  days  of  that  of  his  chief  clerk,  and  428  days 
ct  his  junior  clerk,  to  take  the  common  accounts  of  a  firm  of  solicitors  which  had 
existed  seventeen  years,  and  whose  books  have  been  regularly  kept. 

The  difficulty  which  I  felt  at  the  hearing  of  these  motions,  and  which  I  still  feel, 
is  this : — That  it  is  impossible  for  me  to  decide  this  point  without  going  into  the 
accounts  themselves,  and  that  if  I  were  induced  to  believe  what  is  alleged  by  the 
Defendant,  it  would  be  impossible  for  me  to  determine  the  extent  of  overcharge 
without  going  through  the  accounts  aeain,  which  could  only  be  perfectly  done  by 
employing  another  accountant  to  go  through  the  books,  and  this  is  what  neither 
party  would  desire.     I  am,  therefore,  compelled  to  disallow  these  objections. 

With  respect  to  the  amount  of  remuneration :  I  am  of  opinion  that  it  is  proper 
that  the  Court  of  Chancery  [694]  should  follow  the  rule  in  bankruptcy,  and  that  the 
accountant's  charges  must  be  moderated.  Accordingly,  I  must  allow  £2,  2s.  per 
day  to  the  accountant  for  the  thirteen  days  during  which  he  wm  himself  employed, 
£1,  Is.  per  day  to  his  chief  clerk  for  134  days,  and  ISs.  per  day  to  his  junior  clerk 
for  428  days. 

I  do  not,  however,  intend  to  apply  this  rule  in  the  case  of  official  managers  and 
liquidators  employed  in  winding  up  companies. 

As  to  the  interest,  it  cannot  be  allowed ;  each  party  will  pay  his  own  costs. 

None. — See  Be  Page,  32  Beav.  487,  which  is  distinguishable. 

[696]    Gkkooby,  on  behalf,  &c.,  v.  Patchitt.    June  10,  11,  13,  July  26,  1864. 

Shareholders  in  a  company  cannot  lie  by,  sanctioning,  or  by  their  silence  at  least 
acquiescing  in,  an  arrangement  which  is  uUra  vires  of  the  company,  watching  the 
results :  and  if  it  be  favourable  and  profitable  to  themselves,  to  abide  by  it  and 
insist  on  its  validity  ;  but  if  it  prove  unfavourable  and  disastrous,  then  to  institute 
proceedings  to  set  it  aside.  Therefore,  where  shareholders  complained  of  acts 
ultra  vires,  which  they  had  acquiesced  in  for  six  years,  relief  was  refused. 

In  matters  strictly  relating  to  the  internal  management  of  a  company  this  Court, 
though  it  should  come  to  the  conclusion  that  the  course  adopted  is  not  warranted 
by  the  terms  of  the  instrument,  will  not  interfere,  even  though  the  minority  should 
have  summoned  a  meeting  of  all  the  shareholders,  and  the  majority  should  have 
persisted  in  the  course  complained  of. 

But  if  the  measures  adopted  are  plainly  beyond  the  powers  of  the  company,  and  are 
inconsistent  with  the  objects  for  which  the  company  was  constituted,  then  the 
Court  will,  at  the  instance  of  the  minority,  interpose  to  prevent  the  performance  of 
the  act  complained  of,  and  it  will  do  so  whether  an  appeal  has  or  has  not  been 
made  by  the  minority  to  the  shareholders  generally. 

The  Court  will  interfere  to  prevent  the  directors  of  a  railway  company,  not  having 
powers  so  to  do,  from  embarking  the  funds  of  the  company  in  carrying  on  a 
brewery  or  a  steamboat  company,  and  from  speculating  in  the  purchase  or  sale  of 
stock,  and  from  transferring  their  business  to  another  company.  But  it  will  not 
interfere  to  prevent  a  call  not  required,  or  stop  a  dividend  not  justified  by  the 
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pecuniary  condition  of  the  company,  though  it  will  prevent  the  illegal  appoitioD- 
ment  of  the  dividends  amongst  the  shareholders. 

Where  the  Court  interferes  by  injunction  to  prevent  the  |kerfomiance,  by  the  direeton 
of  a  company,  of  an  act  uUra  vires,  it  will  also,  to  the  extent  of  its  power,  redreig 
the  act  performed  and  give  relief  to  the  persons  injured  thereby,  although  it  is  not 
called  upon  to  dissolve  the  company  or  wind  up  its  affairs. 

The  only  available  property  of  a  company  was  transferred  to  two  shareholders  in  lies 
of  their  shares,  and  the  company  was  thereby  practically  put  an  end  to,  and  tb« 
debts  were  thrown  on  the  remaining  shareholders.  This  was  sanctioned  by  a 
majority  of  the  shareholders  at  a  general  meeting.  Held,  that  the  majority  orald 
not  bind  the  minority  in  such  a  transaction,  and  it  was  set  aside. 

A  company  held,  under  the  droumstances,  not  a  necessary  party  to  a  suit  to  impeach 
aets  of  its  directors. 

The  object  of  this  suit  and  the  facts  of  this  case  are  fully  stated  in  the  judgment 
of  the  Court.     The  case  was  argued  at  the  hearing  by 

Thb  AttORNBY-Gknkral  (Sir  R.  Palmer),  Mr.  Southgate  and  Mr.  Osborne 
Mo^an,  for  the  Plaintiffs,  and  by 

&0S]  Mr.  Selwyn,  Mr.  Elay,  Mr.  Bumie  and  Mr.  Casson,  for  the  Defendants. 

The  following  authorities  were  referred  to : — Foss  v.  Harbottk  (2  Hare,  461) ; 
Moda/  V.  Alston  (1  Phillips,  790);  Lord  v.  The  Copper  Miners'  Company  {1  Hall* 
Twells,  85) ;  HodgUnson  v.  The  National,  &c..  Company  (26  Beav.  473) ;  CUgg  t. 
Edmondson  (3  Jur.  (N.  S.)  299) ;  Edwards  v.  ShrewAwry  Railway  Company  (2  De  6.  k 
S.  537) ;  Baiiey  v.  Birkenhead,  dkc,  Railway  Company  (12  Beav.  433) ;  KaU  v.  Jodam 
(14  Beav.  367 ;  2  De  G.  M.  &  G.  49) ;  Re  Era  Insurance  Company  (1  De  6.  J.  &  S. 
29);  Graham  v.  Birkenhead,  dkc,  Railway  Company  (2  Mac.  &  G.  146,  and  12  Bear. 
460);  Norway  v.  Rowe  (19  Ves.  144) ;  Prendergast  v.  Turton  (1  Y.  &  C.  O.  C.  98); 
Hoare's  case  (30  Beav.  225);  7  &  8  Vict.  o.  110,  s.  25,  r.  1,  2,  3;  2%«  Exeter,  <fe, 
Railway  Company  v.  BuUer  (5  Bailw.  Cas.  211) :  Troicp's  case  (29  Beav.  355)  ;  Emedt. 
Nieholls  (6  H.  of  L.  Cas.  401) ;  Morgan's  case  (1  Mac.  &  G.  225) ;  Bennetfs  case  (18  Bear. 
339 ;  5  De  G.  M.  &  G.  284) ;  Aberdeen  RaOrny  Company  v.  BUukie  (1  Macq.  461); 
Bentley  v.  Craven  (18  Beav.  75) ;  Benson  v.  Heaihome  (1  Y.  &  C.  C.  C.  326,  and  2  ColL 
309) ;  Evans  v.  Coventry  (8  De  G.  M.  &  G.  835) ;  Stanhope's  case  (3  De  G.  &  S.  198) ; 
Re  South  Essex  Gas  Company  (Johns.  480);  Ez  parte  Baker  (1  Drew.  &  S.  55); 
Teversham  v.  Cameron  Company  (3  De  G.  &  S.  296) ;  Foster  v.  Oxford,  &c.,  Bailvaj 
Company  (13  Com.  B.  300) ;  Ritchie  v.  Couper  (28  Beav.  344) ;  Ex  parte  HiU  (32  L  J. 
(Ch.)  154) ;  Richmond's  Executors'  ease  (3  De  G.  &  S.  96) ;  Re  Phamix  Life  InmroM 
Company  (2  Johns.  &  H.  441);  Lindley  on  [597]  Partnership  (pp.  754,  765,  763); 
Stupari  v.  Arrowsmith  (3  Smale  &  G.  176) ;  Clementsv.  Bowes  (1  Drew.  684) ;  IndermA 
V.  SnM  (2  Mac.  &  G.  216). 

July  26.  Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  This  is  a  suit  to  annul 
certain  proceedings  of  a  company  intituled  the  "  North  Devon  Shipping  Company,' 
on  the  ground  that  they  were  in  excess  of  the  powers  contained  in  their  deed  of 
incorporation,  so  that  the  majority  of  the  shareholders  could  not  bind  the  minority, 
and,  if  necessary  for  that  purpose,  to  dissolve  and  wind  up  the  company. 

The  suit  is  instituted  by  the  Plaintiffs  "  on  behalf  of  themselves  and  all  others  the 
shareholders  of  the  North  Devon  Shipping  Company,  except  such  of  the  shareholders 
therein  as  are  Defendants,"  against  the  directors  and  the  representatives  of  two 
deceased  directors,  praying  that  the  directors  and  the  estates  of  the  deceased  direeton 
may  be  liable  to  replace  the  funds  of  the  company  lost  by  reason  of  the  acts  complained 
of,  and  that  all  proper  and  necessary  directions  may  be  given  for  this  purpose. 

The  defence  is  that  the  matters  in  question  are  such  as  belong  to  the  internal 
management  of  the  company,  which  concent  the  shareholders  alone,  and  that  these 
were,  in  fact,  sanctioned  by  the  general  body  of  the  shareholders,  at  meetings  duly 
convened  for  that  purpose,  and  that  consequently,  upon  the  principle  of  Fois  v. 
Harhottle  (2  Hare,  461),  and  of  that  class  of  cases,  tne  bill  must  be  dismissed. 

[698]  The  transactions  may  be  divided  into  two  sets,  those  which  occurred  in 
1855,  and  those  which  took  place  in  1860  and  1861.  The  former  relates  to  the 
purchase  of  198  shares  by  the  company,  and  the  latter  relate  to  the  sale  of  three  ships 
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of  the  company.     In  order  to  explain  thia,  a  short  outline  of  the  facte  becomes 
necessary. 

The  company  was  established  at  Barnstaple  in  August  1852,  and  the  deed  of 
settlement  was  executed  on  the  Slat  of  that  month.  The  object  of  the  company  was,- 
"the  building  and  equipping  of  ships  or  vessels  adapted  for  and  to  be  employed  by 
the  company  in  the  foreign  or  coasting  trade,  in  the  import,  export  and  carrying  of 
goods,  wares  and  merchandize,  either  as  general  or  chartered  ships  and  vessels,  or 
otherwise,  or  to  be  sold  either  before  or  after  having  been  so  employed."  The 
company  had  been  provisionally  registered,  and  it  was,  after  the  date  of  the  deed, 
duly  and  completely  registered  under  the  Act  of  1844  (7  &  8  Vict.  c.  110).  The  office 
and  place  of  Dusiness  was  at  Barnataple,  and  the  afifairs  of  the  company  were  there 
oonducted,  and  the  meetings  of  the  company  were  there  held. 

The  first  tranaaction  complained  of  began  in  the  year  1854.  By  the  17th  clause 
of  the  deed  of  settlement  the  directors  had  authority  to  borrow  any  sum  not 
exceeding  £10,000,  provided  this  were  sanctioned  by  two  meetings  of  the  company, 
which  had  been  done  by  meetings  in  April  and  May  1853.  In  the  beginning  of 
October  1854  the  company  were  in  this  position  : — They  had  borrowed  £10,000,  and 
tbey  were  the  owners  of  three  ship,  which  they  had  caused  to  be  built,  the  names  of 
which  were,  the  "  Lady  Elrington,  the  "  Sea  Snake  "  and  the  "  John  Norman."  John 
Norman,  after  whom  the  last-mentioned  ship  was  named,  was  a  shipowner  [698] 
residing  in  Yorkshire,  he  was  a  partner  in  a  firm  at  Liverpool,  and  was  the  manager  of 
this  company. 

At  a  meeting  of  this  company,  duly  convened  and  held  on  the  19th  October  1854, 
the  first  Defendant,  John  Patchett,  who  was  a  director,  read  to  the  shareholders  a 
statement  signed  by  the  four  other  directors,  which,  after  referring  to  the  under- 
standing that  the  directory  should  be  established  in  North  Devon,  while  the  manage- 
ment of  all  practical  afiairs  connected  with  building  and  sailing  vessels  would  be 
rested  in  the  mant^er  (Mr.  Norman),  who  was  resident  in  Liverpool,  proceeded  thus  : 
"It  has  however  been  thought,  for  some  time  past,  by  Mr.  Norman,  and  he  has 
frequently  conveyed  to  us  the  opinion  of  the  shareholders  of  the  north  of  England, 
that  the  business  of  a  company  such  as  this  cannot  be  carried  on  successfully  while 
the  manager  and  board  of  directors  are  resident  so  far  apart,  and  he  had  therefore 
strongly  urged  the  removal  of  the  governing  board  to  Liverpool.  In  accomplishing 
this  change,  it  may  be  anticipated  that  many  shareholders,  who  have  taken  an  interest 
in  the  company  on  the  condition  referred  to,  would  not  be  willing  to  retain  their 
shares.  To  meet  such  oases,  Mr.  Norman  offers  to  purchase  the  shares  of  every 
proprietor  resident  in  North  Devon  who  may  be  desirous  of  selling  at  the  amount 
pud  up,  and  £16  per  cent,  interest  per  annum  on  the  various  payments  calculated 
from  the  dates  when  the  respective  calls  were  due.  As  it  appears  that  the  removal 
of  the  directors  is  considered  a  desirable  object  by  the  majority  of  the  shareholders, 
we  should  be  sorry  to  throw  obstacles  to  the  general  benefit.  We  therefore  propose 
to  resign  our  office  immediately,  and  to  avail  ourselves  of  the  offer  referred  to,  by 
disposing  of  our  interest  to  the  company.  On  the  completion  of  the  [6001  arrange- 
ment we  have  entered  into  with  Mr.  Norman,  you  will  again  be  convened  to  elect 
your  directors." 

This  statement  was  printed  and  circulated  amongst  the  shareholders,  and  the 
meeting  was  adjourned  tul  the  11th  November  1854,  when  the  proposal  was  adopted 
and  the  business  transferred  to  Liverpool.  Under  this  arrangement,  223  shares  were 
sold  by  retiring  shareholders,  198  to  Mr.  John  Norman,  15  to  Mr.  Samuel  Smith,  and 
10  to  Mr.  Thomas  Kichard  Dawson.  Of  these  shares,  198  were  bought  by  the  directors 
for  and  on  behalf  of  the  company.  The  shares  were  not  taken,  as  according  to  the 
articles  of  the  deed  of  settlement  they  ought  to  have  been,  at  the  price  at  which  they 
ooald  be  bought  in  the  market,  but  at  an  estimated  value,  calculated  on  the  basis  of 
the  sum  actually  paid  by  the  shareholders  in  respect  of  them.  And  in  order  to  pay 
for  them,  the  company  being  then  in  debt  to  the  full  extent  of  £10,000,  they  obtained 
the  money  by  this  device : — Norman  drew  a  bill  for  £3000  on  the  Defendants 
Patchett  and  Gardener,  which  was  accepted  by  them ;  the  bill  was  then  discounted, 
and  the  proceeds  applied  in  payment  of  the  198  shares  bought  by  the  company 
through  the  instrumentality  of  Mr.  Norman  in  this  manner. 
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This  transactfion  is  oomphuned  of  as  being  vUra  viret  of  the  company,  and  it  ii 
contended  that,  according  to  the  97th  rule  of  the  articles  of  incorporation,  the  tniufer 
of  shares  must  be  not  only  according  to  the  form  provided  by  tne  directors  and  die 
Joint  Stock  Companies  Act^  but  that  it  was  coupled  with  this  proviso : — that  no  ale 
should  take  place,  except  after  an  offer  to  the  board  of  directors  "at  the  carreot 
market  value  thereof  at  the  time  of  such  offer,"  and  that  the  directors  were  to  hart 
£6011  the  option  to  purchase  "  at  the  market  price  for  the  time." 

llie  Plaintiffs  complain,  not  only  that  the  198  shares  were  irregularly  bought  ap 
on  behalf  of  the  company,  at  more  than  their  real  value  or  their  market  price,  but 
they  say  that  the  real  transaction  was,  by  arrangement,  to  effect  a  transfer  of  tiw 
business  to  Liverpool,  and  that  accordingly,  on  the  11th  November  1864,  the  Liver- 
pool directors  were  elected  and  the  old  directors  retired,  in  consideration  of  which 
their  shares  were  agreed  to  be  taken  at  an  estimate  far  exceeding  the  real  price  or 
market  value  of  the  shares,  which  was  nominal,  and  that  the  shares  were  paid  for  br 
means  of  £3000  borrowed  from  the  bankers  of  the  company  by  discounting  the  UU I 
have  mentioned,  drawn  by  Norman  on  Patchett  and  Gardener,  which  bill,  after 
repeated  renewals,  was  finally  paid  out  of  the  assets  of  the  company.  This,  it  is 
contended,  is  only  another  mode  of  borrowing  £3000,  while,  at  this  time,  the  company 
had  already  borrowed  £10,000,  and  that,  therefore,  they  had  no  power  to  exceed  that 
amount,  and  that  on  these  grounds  the  purchase  of  the  198  shares  must  be  set  aside, 
and  that  the  directors  who  then  retired  must  repav  the  money  received  by  them  for 
their  shares,  and  fdso  pay  all  the  subsequent  calls,  and  be  subject  to  the  existing 
liabilities  of  the  company. 

I  think  it  unnecessary  to  examine  so  minutely  into  the  details  and  character  of 
this  transaction  as  I  must  have  done  had  the  matter  been  recent^  because  I  am 
satisfied,  on  a  perusal  of  the  evidence,  that  the  whole  matter  was  disclosed  to  the 
shareholders  in  the  first  place  by  the  letter  of  the  11th  of  October  1854,  from  the 
four  directors,  Avery,  King,  Edgar  and  Gilbert,  to  the  shareholders,  before  it  was 
carried  into  effect,  and  [602j  that  it  was  afterwards  sanctioned  by  them.  The  balance- 
sheet  of  29th  of  September  1856  was  circulated  amongst  the  shareholders ;  it  con- 
tained a  distinct  entry  of  the  purchase  of  the  198  shares  explanatory  of  the  transaction, 
and  this  was  read  to  the  general  meeting  of  the  10th  of  October  1855.  Even  on  the 
assumption  that  this  transaction  was  ultra  viret  of  the  company,  and  that  it  could  have 
been  impeached  by  the  minority  of  the  shareholders  dissenting  therefrom,  if  they  had 
come  in  reasonable  time,  I  am  of  opinion  that  as  it  was  known  to  the  shareholden 
and  acquiesced  in  by  them  at  that  time,  it  cannot  now,  after  six  years  have  elapsed, 
be  contested  by  the  Plaintiffs,  who  acquiesced  in  that  arrangement. 

Shareholders  cannot  lie  by,  sanctioning,  or  by  their  silence  at  least  acquiescing  in, 
an  arrangement  which  is  ultra  vires  of  the  company  to  which  they  belong,  watching 
the  result :  if  it  be  favorable  and  profitable  to  themselves  to  abide  by  it  and  insist  on 
its  validity ;  but  if  it  prove  unfavorable  and  disastrous,  then  to  institute  proceedings 
to  set  it  aside. 

The  evidence  satisfies  me  that  the  Plaintiffs  knew  of,  and  assented  to,  the  arrange- 
ment in  question,  or  at  least  that  they  did  not  dissent  from  it,  and  I  cannot  allow 
them  now  to  contest  its  validity.  Besides  this,  it  may  be  observed  that  the  25 
remaining  shares,  of  the  223  shares  then  sold,  were  taken  by  bond  fide  holders  at  the 
same  price  as  that  given  by  the  company  for  the  198. 

There  is  a  minor  matter  complained  of,  which  is,  I  think,  covered  by  the  observa- 
tion I  have  just  made.  The  Plaintiffs  complain  of  the  purchase  of  a  ship  called  the 
"  Norwood."  They  say  that  the  object  of  the  company  was  to  build  and  equip  ships, 
and  not  to  buy  ships  [603]  already  built  and  equipped,  and  that  in  this  case  the 
"Norwood,"  which  was  an  American  ship,  was  bougnt  for  £10,000  from  a  person  of  the 
name  of  Webb,  the  payment  for  which  was  effected,  in  the  first  plaos,  by  a  deposit  of 
£500  drawn  from  the  balance  at  tiie  bankers,  and  by  three  other  bills  drawn  by  the 
directors  and  two  others  accepted  by  them.     I  consider  it  unnecessary  to  discuss  the 

auestion  argued  on  the  construction  of  the  deed  of  settlement,  and  whether  the 
irectors  could  properly,  under  an  authority  to  "  build  and  equip  ships,"  buy  a  vessel 
already  built,  because  I  think  that  this  transaction  was  also  fully  disclosed  by  the 
balance-sheet  of  the  29th  September  1855,  and  that  it  was  confirmed  by  the  general 


Digitized  by 


Google 


aiUT.aoi  OSEOOBY  V.  PATCHEIT  503 

meeting  of  the  10th  October  1855.  In  addition  to  which,  at  this  meeting,  three  of 
the  Plaintiffs  were  present,  either  in  person  or  represented  by  prox^,  and  that  as  they 
hare  taken  no  step  since  then  till  the  filing  of  the  bill  to  contest  this  transaction,  they 
cannot  be  allowed  to  do  so  now.  In  truth,  it  is  obvious,  that  they  never  intended  to 
contest  it,  and  that  bad  it  not  been  for  the  proceedings  and  transaction  of  1860  and 
1861  this  bill  would  never  have  been  filed. 

These  transactions  were  shortly  as  follows : — In  August  1860  a  circular-letter  was 
issued  calling  a  meeting  for  the  29th  August  1860,  by  which  Mr.  Norman  proposed 
to  concentrate  all  his  shares  in  the  ship  "  John  Norman,"  he  taking  one-half  of  her,  and 
the  other  half  to  remain  in  the  company.  Upon  intimation  of  tnis,  a  meeting  of  the 
Barnstaple  shareholders  was  convened  for  24th  August  1860,  at  which  they  came  to 
two  resolutions — first,  that  the  proposal  contained  in  Mr.  Norman's  circular-letter 
should  be  refused ;  and,  secondly,  that  it  would  be  advisable  to  divide  the  interests  of 
the  proprietors,  by  resolvine  the  shares  of  the  company  into  parts  or  shares  of  vessels, 
and  allocating  one  or  more  [604]  ships  to  the  Barnstaple  proprietors,  and  two  or  more 
ships  to  the  Liverpool  proprietors,  or  the  like,  as  might  be  consistent  with  the 
valuation  of  the  property. 

Those  resolutions  were  communicated  to  and  read  at  the  meeting  of  the  company 
held  on  the  29th  August  1860,  at  the  company's  offices  at  Liverpool,  when,  notwith- 
standing the  dissent  of  the  Barnstaple  shareholders,  the  following  resolution  was 
adopted  by  the  shareholders  then  present : — "  That  this  meeting  agrees  that  the  ship 
"  John  Norman  "  be  valued,  and  that  Mr.  Norman  finding  a  person  to  take  a  half,  he  be 
allowed  to  have  the  other  half  transferred  to  him,  he  paying  his  proportion  of  the 
debts  of  the  company  relative  to  the  whole  of  the  vessels,  so  far  as  shares  are 
concerned,  provided  this  arrangement  be  completed  in  ten  days  on  Mr.  Norman's 
port."  Upon  this  a  valuation  was  made  of  the  ship  "John  Norman,"  which  was  valued 
at  £4200,  and  the  ship  was  transferred  by  the  directors  to  Mr.  Norman,  who  was 
allowed  the  price  of  125  shares  held  by  him  as  part  of  the  purchase-money,  not  the 
price  they  would  have  brought  in  the  market,  but  the  full  cost  that  he  had  paid  to 
the  company  in  respect  of  these  shares.  This  transfer  took  place  on  the  30th  of 
September  1860.  On  the  27th  December  1860  a  meeting  of  the  company  was  held  at 
the  requisition  of  the  directors  to  consider  the  proposal  of  Mr.  Patchett  to  a  similar 
effect,  which  is  termed  "  a  concentration  of  his  shares  in  the  ships  the  '  Sea  Snake ' 
and  the  '  Lady  Elrington.' "  Finally,  at  a  subsequent  general  meeting  of  the  company, 
held  on  the  14th  February  1861,  a  resolution  approving  the  transaction  was  passed, 
and  early  in  March  following  the  transfer  was  made,  and  Mr.  Patchett  has  since  taken 
possession  of  the  ships  and  employed  them  in  his  own  business  and  as  his  own 
property. 

[605]  The  effect  of  these  transactions  was,  as  far  as  I  can  judge  from  the  evidence 
before  me,  to  hand  over  all  the  proper^  of  the  company,  which,  in  truth,  consists  of 
nothing  but  these  three  ships,  to  Mr.  Norman  and  Mr.  Patchett,  and  in  addition  to 
this,  to  relieve  them  from  all  further  liability  in  respect  of  the  company.    The  conse- 

Juenoes  were  soon  apparent ;  the  company  had  got  rid  of  its  property  but  not  of  its 
ebts,  and  in   April  1861  a  call  of  £14  per  share  was  made  on  the  remaining 
diareholders,  and  thereupon,  in  August  1861,  this  bill  was  filed. 

The  question  I  have  to  consider  is,  whether  this  is  a  case  in  which  the  majority 
can  bind  the  minority.  On  the  part  of  the  Defendants  it  is  contended  that  this  was  a 
matter  fully  within  the  scope  and  power  of  the  company,  but  that  even  if  it  were  not 
it  is  only  a  matter  which  can  be  complained  of  or  a  remedy  sought  in  respect  of  it  in 
the  company  itself,  or,  at  least,  only  after  recourse  had  been  had  to  the  shareholders 
by  bringing  the  matter  before  the  consideration  of  a  general  meeting.  A  distinction 
suo  is  token  between  a  proceeding  to  impeach  such  a  transaction  under  a  winding-up 
order  or  a  decree  for  dissolution,  and  a  suit  which  is  confined  to  seeking  relief  in 
respect  of  the  transaction  complained  of.  I  think  it  unnecessary  to  consider  the 
extent  and  validity  of  the  last-mentioned  objection,  because,  in  truth,  this  bill  prays 
a  dissolution  of  the  company,  and  this  relief  is  sought  at  the  Bar,  if  necessary  for  this 
purpose,  and  if  the  circumstances  of  the  case  warrant  the  Court  in  making  such  a 
decree. 

I  delayed  my  judgment  that  I  might  have  an  opportunity  of  examining  the 
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various  cases  on  this  subject,  which  are  very  numeroos.  I  think  the  result  of  than 
may  be  expressed  something  to  this  effect,  but  as  [606]  much  depends  on  the  proper 
construction  of  the  instrument  under  which  the  parties  act,  and  the  provisions  hf 
which  they  are  bound,  coupled  with  the  facts  of  each  particular  case,  it  is  scarcelj 
possible  to  lay  down  any  definite  rule,  or  to  reduce  the  propositions  to  precise  and 
exact  limits : — In  matters  strictly  relating  to  the  internal  management  of  a  company, 
even  though  the  Court  should  come  to  the  conclusion  that  the  course  adopted  u  not 
warranted  by  the  terms  of  the  instrument,  this  Court  will  not  interfere,  even  thoneh 
the  minority  should  have  summoned  a  meeting  of  all  the  shareholders,  and  the 
majority  should  have  persisted  in  the  course  complained  of.  But  if  the  measures 
adopted  are  plainly  beyond  the  powers  of  the  company,  and  are  inconsistent  with  die 
objects  for  which  the  company  was  constituted,  then  the  Court  will,  at  the  instance 
of  the  minority,  interpose  to  prevent  the  performance  of  the  act  complained  of,  and  it 
will  do  so,  whether  an  appeal  has  or  has  not  been  made  by  the  minority  to  the  share- 
holders generally. 

The  difficulty  in  this  case  is,  to  define  the  limits  of  deviation  which  will  jastafy 
the  interference  of  this  Court.  It  is  very  easy  to  point  out  many  cases  in  which  the 
right  to  interfere  is  unquestionable,  as  if  the  director  of  a  railway  company  should 
embark  the  funds  of  the  company  in  carrying  on  a  brewery  or  a  steamboat  company, 
or  speculate  in  the  purchase  or  sale  of  stock,  or  where,  as  in  Beman,  v.  Rvfford  (1  Sim. 
(N.  S.)  550),  the  directors  proposed  to  transfer  the  whole  business  to  another 
company.  But,  on  the  other  hand,  the  Court  would  not  interfere  to  prevent  a  call 
not  required,  or  stop  a  dividend  not  justified  by  the  pecuniary  condition  of  the 
company.  But  so  close  are  limits  of  the  jurisdiction  exercised  by  the  Court  that  it 
will,  as  in  the  case  of  Hemry  v.  The  Great  [607]  Northern  Bailvny  Company  (4  Kay  & 
Johns.  1),  step  in  to  prevent  the  illegal  apportionment  of  dividends  amongst  the 
shareholders  of  the  company.  Each  case  must  in  truth  depend  upon  the  powers 
under  which  the  directors  act,  and  the  peculiar  facts  proved  by  the  evidence. 

I  think  also  that  is  established,  both  by  principle  and  authority,  that  when  the 
Court  interferes  by  injunction  to  prevent  the  performance  of  the  aots,  it  will  also,  to 
the  extent  of  its  power,  redress  the  act  performed  and  give  relief  to  the  persons 
injured  thereby,  although  it  be  not  called  upon  to  dissolve  the  company  or  wind  up 
its  affairs. 

In  this  case,  a  careful  examination  of  the  evidence  before  me  satisfies  me  that  this 
transaction,  relating  to  the  sale  of  three  ships,  is  one  so  foreign  to  the  objects  of  the 
company,  so  far  exceeding  the  powers  intrusted  to  the  directors,  that  it  falls  within 
that  class  of  cases  which  justify  and  require  the  intervention  of  this  Court.  I  think, 
on  the  evidence  before  me,  that  the  transaction  complained  of  was  practically  patting 
an  end  to  the  company  and  giving  the  little  available  propertv  of  miich  the  company 
was  possessed  to  some  of  its  shareholders  and  throwing  the  debts  of  the  company  on 
the  remainder;  and  this  was  accomplished  by  a  narrow  majority,  composed  in  a 
great  measure  of  the  persons  who  were  themselves  interested  in  the  decision.  I  am 
of  opinion  that  the  transaction  was  ultra  vires  of  the  company,  and  that  it  was  a 
matter  in  which  the  majority  could  not  bind  the  minority. 

Having  come  to  this  conclusion  it  is  not  necessary  for  me  to  consider  a  matter 
which  was  discussed  at  [608]  some  length  before  me,  whether  the  alteration  of  the 
rules  of  the  company  in  1856  was  valid,  on  the  validity  of  which  depends  whether  the 
meeting  of  the  company,  which  passed  the  resolution  of  which  the  Defendants  claim 
the  benefit,  was  properly  summoned  and  duly  constituted. 

It  is  necessaiy,  however,  to  advert  to  an  objection  taken  to  the  frame  of  the  suit 
It  was  much  insisted  on  in  argument  that  this  was  an  incorporated  company  under 
the  Act  in  force  when  it  was  registered,  and  that  it  was  not  represented  on  this 
occasion,  for  that  the  company,  as  such,  was  not  made  a  party  and  did  not  appear  ; 
nay  more,  that  this  act,  if  an  injury  at  all,  was  an  injury  done  to  the  company,  and 
that  the  company  alone,  in  its  corporate  character,  could  institute  a  suit  to  impeach 
it.  This  objection  does  not  appear  to  me  to  have  any  weight  In  the  proper  and 
usual  sense  of  the  term  this  company  is  not  a  corporation,  though  for  certain  purposes, 
by  virtue  of  the  Act  of  1844,  it  is  so,  and  if  I  were  to  allow  this  objection  to  prevui, 
it  would  follow  that  a  majority  could  inflict  any  amount  of  wrong  upon  the  minority. 
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vfao  could  never  obtain  the  sanction  of  the  shareholders  to  institute  a  suit  in  the 
name  of  the  company ;  and  if  it  be  confined  to  the  fact  that  the  name  of  the  company 
is  not  added  as  a  Defendant,  it  is  a  mere  technical  objection,  which,  if  accedea  to, 
would  only  delay  the  decree  for  a  short  time,  and  allow  the  present  Defendants  to  set 
op  the  same  defence  under  a  different  title.  The  company  is,  in  fact,  put  an  end  to 
by  the  act  of  the  directors,  practically  it  is  in  the  course  of  winding  up,  and  the  only 
thing  that  remains  to  be  done  is,  the  collection  from  the  persons  liable  the  money 
necessary  for  payment  of  the  debts  due. 

The  result  is  that,  in  my  opinion,  the  sale  of  the  three  [609]  ships  was  void,  and 
that  the  vtdue  thereof  must  be  made  good  to  the  company  by  Norman  or  his  estate 
and  by  Patchett. 

I  am  also  of  opinion  that  the  proper  decree  to  make  is  this: — ^To  declare  the 
company  to  be  dissolved,  and  to  direct  the  affairs  of  it  to  be  wound  up  in  the  ordinary 
manner.  Under  that  decree,  various  other  matters  complained  of  by  the  bill  may 
be  investigated,  which  would  not  properly,  if  they  stood  alone,  justify  the  interference 
of  this  Court :  that  is,  whether  any  one  director  was  entitled  to  derive  a  personal 
advantage  to  himself,  by  supplying  the  ships  and  deriving  a  profit  for  so  doing,  and 
also  for  a  commission  on  contracts  and  the  like.  Respecting  these,  I  express  no 
opinion  whether  they  would  have  been  entitled  so  to  do  under  the  terms  of  the  deed, 
but  respecting  which  it  appears  to  me  that  it  was  known  to  all  the  shareholders  from 
the  beginning,  and  acquiesced  in  by  them.  I  shall  give  no  costs  of  the  suit,  for  as  to 
the  earliest  transaction,  I  am  of  opinion  that  the  suit  fails ;  I  give  relief  only  on 
the  second  branch,  and  set  off  the  one  against  the  other.  I  will  make  a  decree 
declaring  the  company  dissolved,  and  an  order  to  wind  up  the  company  in  the  usual 
way,  and  I  will  also  make  a  declaration  that  the  sale  of  tne  three  ships  was  void,  and 
that  the  estates  of  Norman  and  the  Defendant  Patchett  are  liable  to  make  good  to 
the  company  the  value  of  the  ships  respectively  taken  by  them,  and  also  direct  the 
aeeounts  necessary  for  the  purpose  of  carrying  that  into  effect. 

[810]    Wood  v.  Drew.    June  26,  1864. 

A  testator  bequeathed  five  leasehold  houses,  having  about  fifty-four  years  to  run,  to 
his  daughter  for  life,  with  remainder  to  her  children.  And  after  the  expiration  of 
any  of  the  leases,  he  directed  his  trustees  to  convey  to  his  daughter  and  her  children 
one  or  more  of  his  five  freehold  houses  of  equal  annual  value,  or  as  near  as  could 
be,  to  the  expired  leasehold.  Held,  that  the  devise  was  neither  invalid  for 
remoteness  or  uncertainty. 

The  testator  possessed  five  leasehold  and  five  freehold  public-houses  besides  other 
property.  By  his  will,  dated  in  1806,  he  bequeathed  the  five  leasehold  public-houses 
in  trust  for  his  daughter  Mary  Wood  for  life,  and  after  her  decease,  for  her  children 
equally,  during  the  residue  of  the  term  therein. 

And  from  and  after  the  expiration  of  any  or  either  and  of  every  the  lease  and 
leases  whereby  the  five  public-houses  last  mentioned  were  held  by  the  testator,  then 
he  thereby  directed  his  trustees,  at  the  request,  costs  and  charges  of  his  daughter  Marv 
Wood  or  oer  children,  to  convey,  limit  and  assure  unto  his  daughter  for  her  life,  witn 
remainder  to  her  children  and  their  heirs,  equally  as  tenants  in  common,  one  or  more 
of  his  five  freehold  public-houses,  being  part  of  the  residue  of  the  testator's  estate 
intended  to  be  thereinafter  devised  for  the  purposes  of  that  his  will,  so  that  the 
house  or  houses,  so  to  be  limited,  should  be  of  equal  amount  or  annual  value,  as  near 
as  could  be,  but  not  exceeding  the  annual  rent  or  value,  of  any  such  leasehold  public- 
house  the  term  in  which  should  be  so  expired,  and  that  in  case  the  annual  value  of 
such  public-house  or  houses  proposed  to  be  limited  to  the  testator's  daughter  or  her 
children  should  exceed  the  annual  value  of  any  such  leasehold  public-house  so 
expired,  then  that  the  difference  in  value  should  be  paid  by  his  daughter  or  her 
children  to  his  trustees,  to  be  applied  in  discharge  or  part  discharge  of  the  annuities 
thereinafter  mentioned,  or  secured  by  way  of  rent-charge  to  his  trustees  and  [611] 
their  heirs  upon  the  trusts  of  his  will  thereinafter  mentioned. 
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The  teatator  afterwards  devised  the  residue  of  his  real  and  personal  estate  to 
trustees,  upon  trust  to  pav  certain  annuities,  "and  upon  further  trust,  that  thej 
should  stand  possessed  of  his  five  freehold  public-houses,  with  the  cottages  therein- 
before mentioned,  upon  trust  to  limit  and  convey  the  same,  or  such  of  them  as  might 
be  necessary,  unto  his  daughter  Mary  Wood  and  her  children,  at  the  time  or  respeetire 
times  thereinbefore  mentioned  for  that  purpose  and  thereinbefore  stated,  and  that, 
discharged  from  the  said  annuities,  or  any  or  either  of  them,  and  in  the  meantime 
and  until  such  conveyance  or  limitations  so  made,  to  stand  possesed  of  the  five  public- 
houses  with  the  cottages,  and  of  all  other  his  real  and  personal  estates  and  effects^  for 
the  sole  use  of  his  son  William  Martin  Carter,  his  heirs,  &c.,  subject  nevertheless  u 
thereinbefore  mentioned." 

The  testator  died  in  1808. 

In  1 8 1 2  the  lease  of  one  of  the  five  leasehold  public-houses  expired,  and  thereupon  die 
trustees  conveyed  one  of  the  freehold  public-houses  to  Mary  Wood  and  her  childreo. 

Mary  Wood  died  in  1851,  and  in  1862  the  lease  of  the  other  four  leasehold  publifr 
houses  expired.  This  suit  was  instituted  in  1862  by  the  children  of  Mary  Wood 
against  the  representatives  of  the  trustee  and  of  William  Martin  Carter,  to  compel  s 
conveyance  of  some  of  the  freehold  public-houses  of  a  value  equal  to  or  greater  than 
the  four  leasehold  public-houses  of  which  the  lease  had  lately  expired. 

[612]  The  Attornby-Gensiul  (Sir  R.  Palmer),  Mr.  Selwyn  and  Mr.  Jessel,  for  the 
PlaintifTs.  First,  this  gift  is  not  void  for  remoteness ;  for  remoteness  is  where  the 
persons  entitled  are  not  ascertained  within  legal  limits  of  time,  or  where  the  estate 
cannot,  within  that  period,  be  freely  disposed  of.  Neither  of  these  exist  here ;  the 
gift  is  to  the  daughter,  with  remainder  to  her  children,  and  the  estate  is,  in  substance, 
limited  to  A.  for  fifty-four  years,  with  remainder  to  R,  which  is  a  perfectly  good 
limitation.  The  postponement  of  the  substitution  for  so  many  years  forms  no 
objection  to  the  devise.  Waish  v.  The  Secretary  of  Stale  of  India  (30  Beav.  312,  and  10 
H.  of  L.  Cas.  367)  was  a  much  stronger  case,  for  there  the  covenant  might  not  have 
been  broken  for  centuries,  and  yet  it  was  held  valid.  Secondly,  as  to  the  uncertainty, 
the  value  of  the  substituted  freehold  must  be  ascertained,  and  the  excess  over  the 
value  of  the  expired  leasehold  will  become  a  charge  upon  the  property  until  paid  by 
the  children.  If  there  be  any  doubt  as  to  which  of  the  freeholds  are  to  be  taken,  the 
children  have  a  right  of  election.  (Bolles  Ab.  (Election).) 

Mr.  Bovill  and  Mr.  Parke,  in  the  same  interest,  cited  Hobson  v.  Bladimn  (1 
Myl.  &  K.  571). 

Mr.  fiaggalLay  and  Mr.  Druee,  for  the  heir  at  law  of  the  surviving  trustee  and  of 
the  residuary  devisee,  and  Mr.  Hobhouse,  in  the  same  interest.  The  devise  of  the 
freeholds  is  void  both  for  remoteness  and  uncertainty.  The  rule  of  law  is  clearly  laid 
down  by  Lord  Langdale  in  Curtis  v.  LuHn  (5  Beav.  147):  "A  gift  is  too  remote 
unless,  according  to  the  intention  of  the  testator,  some  person  must  necessarily  be  in 
existence,  with  legal  power  to  dispose  of  the  property  within  the  period  limited  hy 
the  rules  of  law ; '  and  "  a  gift  must  not  only  vest  within  the  [613]  time  limited  by 
the  rule  against  perpetuities,  but  the  interests  of  the  respective  parties  in  the  propnty 
must  be  capable  of  ascertainment  within  that  period,  otherwise  the  gift  will  be  void." 
Neither  of  these  requirements  exists  in  the  present  case. 

Here  the  persons  are  ascertained,  but  the  ownership  of  the  property  cannot  be 
determined  until  the  expiration  of  the  leases,  which  may  be  beyond  the  period  allowed 
by  the  rule  against  perpetuities.  It  is  evident  that,  until  the  expiration  of  the  lease, 
no  one  can  tell  which  of  the  freeholds  are  to  be  conveyed  to  the  sister  and  her 
children,  uid  which  belong  to  the  residuary  legatee ;  and  until  then  no  one  can  deal 
with  these  freeholds.  Again,  the  conveyance  is  only  to  be  made  at  the  "request" of 
the  daughter  and  children ;  this  is  a  condition  precedent,  and  they  might  all  have 
been  dead  at  the  expiration  of  the  leases ;  Oreenwood  v.  Roberta  (15  Bmv.  92) ;  Stairs  v. 
Benbmo  (3  De  G.  M.  &  G.  390) ;  OUie  v.  Brown,  (4  De  G.  &  J.  186,  197). 

As  to  uncertainty :  it  does  not  appear  what  the  interests  of  the  parties  are,  or 
whether  the  value  is  to  be  ascertained  at  the  death  of  the  testator  or  in  1862,  w  to 
which  of  the  freehold  houses  the  clause  for  shifting  the  estate  is  to  apply. 

The  Master  of  the  Bolls  [Sir  John  Bomilly]-  I  am  of  opinion  that  this  is  a 
perfectly  good  devise. 
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The  obj«ctioa  is  that  the  gift  is  too  remote :  The  persons  however  who  are  to  take 
are  all  ascertained,  they  are  Mary  Wood  and  her  children,  and  therefore  are  persons 
who  were  all  either  living  at  the  testator's  [614]  death,  or  who  would  be  ascertained 
at  the  death  of  the  tenant  for  life.  Then  it  is  said  that  if  you  cannot  ascertain 
accurately  the  interests  of  the  parties  in  the  subject-matter  within  a  life  or  lives  in 
being  and  twenty-one  years  afterwards,  the  whole  gift  fails,  and  Ourtis  v.  LvJdn  (S 
Beav.  147)  is  cited  for  the  purpose  of  shewing  this.  But  the  error  in  this  reasoning 
lies  in  this :  that  it  is  not  a  question  of  remoteness  at  all,  but  a  question  of 
uncertainty ;  it  amounts  to  this,  that  if  you  cannot  ascertain  the  amount  of  a  gift, 
you  cannot  carry  it  into  effect,  though  persons  to  take  are  ascertained  and  are  in  esse. 
It  ia  necessary  to  distinguish  between  remoteness  and  uncertainty. 

If  there  be  anv  objection  to  this  bequest,  it  arises  from  uncertainty,  and  this 
objection  I  proceed  to  consider : — First  It  is  argued  that  the  daughter  and  children 
must  make  the  request,  and  that  this  is  a  condition  precedent.  I  do  not  think  it 
la ;  it  certainly  is  not  so  in  terms :  the  direction  is,  to  convey  "  at  the  request,  costs 
and  charges  of  the  testator's  daughter  Mary  Wood  or  her  children."  The  request 
to  convey  is  no  more  a  condition  precedent  than  the  payment  of  the  costs.  It  merely 
means  this,  that  the  trustees  are  not  to  be  guilty  of  a  breach  of  trust  if  they  do  not 
convey  without  being  asked. 

Then  it  is  said  that  it  is  uncertain,  because  the  trustees  are  to  convey  "  one  or 
more"  of  the  freehold  houses  of  nearly  equal  value,  and  the  difference  is  to  be  paid 
by  the  daughter  and  children.  But  there  is  no  more  uncertainty  in  this  than  in  the 
case  of  a  partition  or  exchange,  where  the  lots  are  unequal  in  value ;  the  difference, 
which  is  called  "  owelty  of  partition,"  or  of  exchange,  is  a  charge  on  the  more  valuable 
[616]  lot  in  favour  of  that  of  less  value.  I  see  no  difficulty  in  ascertaining  the  amount. 
If  the  testator  had  directed  that  property  producing  a  certain  sum  a  year  should  be 
conveyed  to  his  daughter  for  life,  with  remainder  to  her  children  in  fee-simple  there 
would  be  no  difficulty.  It  is  a  mere  question  of  the  value  of  the  estate,  and  it  comes 
strictly  within  the  rule  that  that  is  certain  which  can  be  rendered  certain.  Here  the 
annual  value  of  the  leaseholds  is  to  be  ascertained  at  end  of  the  lease,  and  freeholds 
of  equal  value  are  to  be  conveyed.  There  is  no  more  difficulty  than  if  a  testator,  who 
had  entered  into  a  covenant  which  might  become  broken  at  the  end  of  sixty  years, 
devised  a  farm  to  make  good  that  covenant. 

I  am  of  opinion  this  is  a  good  devise  and  one  which  must  be  carried  into  effect. 
I  am  of  opinion,  on  the  form  of  this  will,  that  it  lies  in  the  discretion  and  power 
of  the  trustee  to  carry  into  effect  this  trust  in  the  manner  most  for  the  interests  of  all 
parties,  and  that  they  may  select  the  freehold  houses  to  be  conveyed.    If  the  parties 
do  not  agree,  the  Court  must  do  it. 

A  question  arose  as  to  how  the  annual  rent  or  value  was  to  be  estimated. 
June  24.    Thb  Mastsr  of  the  Rolls.    I  think  that  the  annual  value  of  the 
leasehold  public-houses  means  the  amount  of  rent  paid  for  them  by  the  tenants  at 
rack  rent,  and  consequently  that  the  gro)ind-rent  paid  to  the  landlord,  freeholder  or 
original  lessor  is  not  to  be  deducted. 

[616]    FowLBR  V.  Fowler.    Jme  24,  1864. 

[S.  C.  33  L.  J.  Ch.  674 ;  10  L.  T.  682  ;  10  Jur.  (N.  S.)  648.    FoUowed,  In  re  Bigley's 
Trusts,  1866,  36  L.  J.  Ch,  149.     See  In  re  fFilliams,  1877,  5  Ch.  D.  737.] 

Bequest  of  £500,  upon  the  permanent  trust  to  appropriate  the  income  in  the  main- 
tenance of  the  testator's  family  graves,  and  to  pay  the  "  surplus  "  to  the  Hector  of 
B.  for  the  time  being.  Held,  that  the  first  trust  was  void  as  a  perpetuity,  and  that 
the  second  was  void  for  uncertainty. 

The  Rev.  William  Fowler  died  in  1862.  By  his  will,  he  directed  his  executors  to 
invest  the  sum  of  £500  sterling  in  Government  securities, "  upon  the  permanent  trust 
of  appropriating  the  income  in  or  towards  the  maintenance  in  good  order  of  the  graves 
and  gravestones,  with  the  iron  railing  then  inclosing  the  graves,  in  Baldock  church- 
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yard,  and  of  his  late  dear  wife,  her  parents  Mr.  and  Mrs.  Merry,  and  her  uncle  Mr. 
Trustram,  and  also  the  graves  of  his  grandmother  Mary  Fowler,  of  her  father  Mr. 
Ellis,  and  her  daughter,  and  then  to  pay  the  surplus  of  such  yearly  income  to  the 
Beotor  of  Baldock  for  the  time  being  for  his  own  use."  The  testator  bequeathed  tin 
residue  of  his  personal  estate  to  the  Plaintiff  Jane  Fowler  for  her  life  with  remainder 
over. 

Jane  Fo#ler  and  another  instituted  this  suit  against  the  executors  and  the  Recto 
of  Baldock,  stating  that  they  were  advised  that  the  trusts  declared  of  the  X500  for 
the  maintenance  of  the  graves  were  void,  and  that  the  trusts  for  the  benefit  of  tiie 
rector  failed.     The  bill  prayed  that  the  rights  of  the  parties  might  be  declared. 

Mr.  C.  S.  Perceval,  for  the  Plaintiffs.  The  trust  for  the  maintenance  of  the  grsvet 
is  not  a  charitable  trust ;  Lloifd  v.  lAot/d  (2  Sim.  (N.  S.)  264).  It  is  a  perpetuity, 
and  therefore  void ;  Richard  t.  Rdbton  (31  Beav.  244)  Secondly,  the  trust  of  the 
surplus  is  void  for  uncertainty,  for  it  is  impossible  to  [617]  ascertain  what  portioo 
would  be  necessary  for  the  first  purpose,  and  therefore  equally  impossible  to  determine 
what  is  the  surplus.  In  Chapman  v.  Brown  (6  Ves.  404)  there  was  a  trust  in  a  will 
for  building  a  chapel,  which  was  void,  and  the  "  overplus  "  was  given  to  valid  charit- 
able uses ;  it  was  held  that  the  latter  gift  failed,  as  being  too  vague  and  indefinite. 
This  was  followed  in  The  Attorney-General  v.  ffinxman  (2  Jac.  <fe  W.  270),  where  there 
was  a  void  gift  to  a  school,  and  the  residue  to  the  poor.  So  in  Limbrey  v.  Gwr  (6 
Madd.  151),  it  was  held  that  where  a  residue  is  given  to  a  valid  purpose,  it  will  faul 
with  the  prior  void  purpose,  if  not  capable  of  being  ascertained  except  by  the  actual 
execution  of  that  purpose.     So  in  Cramp  v.  Playfoct  (4  Kay  &  J.  479). 

•Mr.  Roberts,  in  the  same  interest,  argued  that  the  gift  to  the  rector  for  all  time  was 
void  as  a  perpetuity,  not  being  a  charitable  gift. 

Mr.  Tuder,  for  the  Rector  of  Baldoch,  admitted  that  the  first  trust  was  void ;  bat 
he  distinguished  this  from  the  cases  cited,  arguing  that  it  was  easy  to  ascertain  for 
what  annual  sum  the  tombs  might  be  kept  in  proper  repair.  He  relied  on  Mitford  v. 
Reynolds  (16  Sim.  105,  and  1  Phil.  185),  in  which  a  testator  directed  the  purchase  of 
a  piece  of  land,  and  the  erection  of  a  monument  thereon  ;  and  he  gave  "  the  remainder 
of  his  property  "  to  the  Government  of  Bengal  for  charity.  It  was  held  that,  if  the 
first  gift  was  void,  still  that  the  second  would  be  valid,  as  the  sum  necessary  for  the 
first  was  capable  of  being  ascertained  ;  and  it  was  referred  to  the  Master  to  inquire 
what  sum  would  be  reasonably  required  for  the  purpose  of  carrying  into  effect  the 
directions  of  the  testator.  [618]  He  argued  that  the  same  might  be  done  in  the 
present  case. 

Mr.  Perceval,  in  reply. 

June  24.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  It  is  contended  that 
this  bequest  is  altogether  void ;  and  the  cases  which  were  referred  to  on  the  subject 
seem  to  establish  this  proposition : — That  if  a  sum  of  money  be  given,  a  part  of  which 
is  to  be  employed  for  one  purpose  and  the  remainder  for  another,  and  the  first  canDot 
be  ascertained,  the  whole  fails.  It  might. originally  have  been  supposed  that  the 
residue  of  a  particular  specified  sum  might  have  oeen  put  on  the  same  principle  as  the 
residue  of  an  estate ;  where  what  is  not,  or  cannot  be,  applied  for  the  primary 
object,  goes  to  augment  the  secondary  object,  that  is,  the  particular  residue  subse- 
quently disposed  of.  But  the  contrary  seems  to  be  quite  settled  by  Chapman  v.  Brum 
(6  Ves.  404),  determined  by  Sir  William  Grant,  and  followed  by  Attorney-General  v. 
Hinaeman  (2  Jac.  &  Or,  270) ;  Cramp  v.  Playfoot  (4  K.  &  J.  479),  and  UnArey  v.  Qwr 
(6  Madd.  151). 

The  case  cited  on  the  opposite  side  is  MUford  v.  Reynolds  (16  Sim.  105  and  1  Phil 
185),  where  Lord  Lyndhurst  directed  an  inquiry  as  to  the  necessary  sum,  and  the 
Master  having  found  a  specific  sum,  it  was  referred  back  again  to  the  Master ;  but 
Lord  Lyndhurst  thereby  intimated  his  opinion  that  he  would  have  acted  on  the 
Master's  report  if  the  amount  could  have  been  ascertained.  The  [619]  Master  fouad 
that  the  owner  of  the  land  would  not  sell  it,  and  that  it  was  impossible  to  asceitsin 
what  amount  was  necessary ;  thereupon  Sir  L.  Shadwell  determined  that  it  fell  into 
the  general  residue.  That  case  therefore  does  not,  in  its  ultimate  decision,  mitigste 
against  the  other  decisions,  and  Lord  Lyndhurst's  was  not  acted  on. 

I  think  I  am  bound  by  the  cases  to  hold  that  the  gift  for  repairing  the  tombs 
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for  ever  is  void,  being  a  perpetuity ;  and  I  do  not  know  how  to  ascertain  what 
would  be  required  for  uiat  purpose.  I  must,  therefore,  contrary  to  my  first  impres- 
sion, hold  that  the  whole  gift  is  void,  and  that  the  £500  falls  into  the  general  residue 
of  the  estate. 


[619]    Amis  v.  Witt.    Nov.  16,  1863. 

[See  Hewitt  t.  Kaye,  1868,  L.  R  6  Eq.  200.  Followed,  Moore  v.  Mooie,  1874,  L.  R. 
18  Eq.  474.  See  In  re  Farman,  1887,  57  L.  J.  Ch.  638.  Held,  unsatisfactory  for 
want  of  details.  In  re  BUlcn,  1890,  44  Ch.  D.  79.  For  previous  proceedings,  see 
S.  C.  1  R  «&  S.  109 ;  30  L.  J.  Q.  B.  318  ;  7  Jur.  (N.  S.)  499 ;  4  L.  T.  283 ;  9  W.  R. 
691.] 

Money  due  on  a  policy  and  on  a  banker's  deposit  note  held  to  pass  as  donatimes  mortis 
cttusA  by  the  delivery  of  the  policy  and  note. 

The  Plaintifif  David  Amis  claimed,  as  against  the  Defendant  Stephen  Witt^  the 
administrator  of  Prisciller  Floyd,  a  policy  of  assurance  of  the  Kent  Mutual  Assurance 
Society  for  XIOOO  on  her  own  life,  and  a  deposit  note  for  £400  of  the  National  Pro- 
vincial  Bank  of  England,  which  he  alleged  the  intestate  had,  on  her  death-bed,  delivered 
to  him,  the  Plaintiff,  by  way  of  donatio  mortis  eausd. 

Upon  the  trial  of  an  action  at  law  the  jury  gave  a  verdict  for  Amis,  affirming  the 
donation.  The  Judge  reserved  the  point  whether  a  policy  of  assurance  and  a  bank 
deposit  note  could  be  the  subject  of  a  donatio  mortis  causd,  and  upon  a  motion  for  a 
new  trial  the  [620]  Court  of  Queen's  Bench  held  they  could,  and  refused  to  disturb 
the  verdict.  (1  Best  &  Smith,  109.) 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiff,  argued  that  the  trial  at  law  had 
determined  that  the  policy  and  deposit  note  might  be  the  subject  of  a  donatio  mortis 
cmuA,  and  had  abo  settled  the  fact  of  the  gift. 

Mr.  Bagshawe  argued  that  the  verdict  had  only  determined  the  right  to  the 
papers,  and  not  to  the  money  secured  by  them,  and  that  the  right  to  the  money  on 
inch  instruments,  which  were  not  transferable,  could  not  pass  as  a  donatio  mortis  eausd. 
Ihiffiddy.  Elwes  (1  Bl.  (N.  S.)  497) ;  Veal  v.  Veal  (27  Beav.  303) ;  Barton  v.  Gainer 
(3  HurL  &  N.  307) ;  Moore  v.  Barton  (4  De  G.  &  Sm.  617),  were  cited. 

Ths  Master  of  the  Bolls  [Sir  John  Romilly]  held  that  the  Plaintiff  was  entitled 
to  the  policy  and  deposit  note,  and  to  the  money  paid  in  respect  of  them,  as  donationes 
mortis  eausd. 

[621]    Attornxt-General  v.  Dauoars.    Jan.  25,  26,  1864. 

A  scheme  directed  for  regulating  the  French  Protestant  Church  in  London  and  the 
charities  connected  therewith. 

In  a  suit  for  a  scheme  for  a  charity,  the  Court  declined  going  into  questions  as  to  the 
validity  of  the  appointment  of  existing  officers  of  the  charity,  against  whom  there 
was  no  personal  imputation,  or  to  remove  them. 

In  a  suit  relating  to  the  validity  of  the  removal  of  a  pastor,  the  trustees  were  ordered 
to  pay  the  costs.  They  paid  them  out  of  the  charity  funds;  but,  upon  an  in- 
formation by  the  Attorney-General,  they  were  ordered  to  replace  the  amount. 

This  information  related  to  "  the  French  Protestant  Church  of  London  "  and  the 
charities  connected  therewith.  The  origin  and  particulars  relating  to  this  church  will 
be  found  stated  in  Daugars  v.  Bisaz  (28  Beav.  233).  Property  to  a  large  amount  had 
been  devised  and  bequeathed  for  the  support  of  the  church,  the  relief  of  the  poor 
members,  for  French  Protestants,  and  for  the  maintenance  of  schools  for  the  children 
of  such  members. 

In  Ikmgars  v.  Rivaz  {Ibid.)  the  Plaintiff  Mr.  Daugars,  who  had  been  appointed 
pastor  in  1842,  had  been  removed   by  the  elders  and   deacons   in  1857,  and  he 
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instituted  that  suit  for  a  declaration  that  he  had  not  been  lawfully  diaeharged  from 
his  office  of  pastor.  By  the  decree,  it  was  declared  that  the  Plaintiff  had  not  beea 
lawfully  dismissed  from  his  office,  and  it  was  ordered  that  the  Defendants,  the 
surviving  elders  and  deacons,  should  pay  the  Plaintiff  his  costs  of  the  suit  when 
taxed. 

These  costs,  which  amounted  to  jC2876,  were  raised  and  paid  by  the  elders  out  of 
the  funds  of  the  charity. 

This  information,  filed  by  the  Attorney-General  ex  officio,  complained  of  this  ap- 
propriation of  the  funds ;  it  prayed  an  account  against  the  Defendants  of  the  charitjr 
{iroperty,  and  that,  in  taking  it,  the  costs  of  the  [G22]  former  suit  might  be  disallowed, 
t  prayed  also  for  a  scheme  tor  the  future  administration  of  the  fan<M  and  property  of 
the  charity. 

The  Defendants  admitted  the  payment  of  the  costs,  but  they  said  that  they  msde 
it  under  the  belief  that,  according  to  the  true  intent  and  meaning  of  the  decree,  the 
costs  were  not  to  be  paid  by  them  personally,  but  out  of  the  property  of  the  church, 
the  annual  income  of  which  was  about  £1660. 

The  Defendants  Daugars  and  Leaky,  by  their  answer,  insisted  that  two  of  the 
Defendants,  Gk>rdon  and  White,  had  not  been  duly  appointed  elders,  and  that  Mr. 
Marzials  had  not  been  duly  constituted  a  minister  of  the  church,  in  conformity  with 
the  requirements  of  the  discipline  and  constitution  of  the  church  in  several  particulan 
which  they  enumerated. 

Thk  Attorney-General,  Mr.  Hobhouse  and  Mr.  T.  H.  Terrell,  for  the  informa- 
tion, asked  for  the  repayment  of  the  £2876,  and  for  a  scheme ;  but  they  did  not 
question  the  appointments  of  officers  hitherto  made. 

Mr.  Selwyn  and  Mr.  Ware,  for  Mr.  Marzials,  argued  that  the  validity  of  hit 
appointment  had  been  already  decided  in  the  case  of  Daugars  v.  Bivaz,  in  which  the 
bill  had  been  dismissed,  so  far  as  it  prayed  a  declaration  that  Marzials  had  not  been 
duly  appointed  and  was  not  a  pastor  of  the  church  and  to  restrain  him  from  dis- 
charging the  duties  of  that  office.  Secondly.  That  the  Court  would  not  remove 
persons  if  bond  fide,  though  irregularly,  appointed  to  their  office;  A  Homey-General  v. 
Hartley  (2  Jac.  &  W.  363) ;  Be  Storie's  UnieersUy  Gift  (2  De  Q.  F.  &  J.  629). 

[6231  Mr.  Wickens  and  Mr.  R.  0.  Turner,  for  Mr.  Daugars  and  Mr.  Leakv, 
pressed  for  a  decision  that  Mr.  Marzials  and  the  two  elders  had  been  irregularly 
appointed,  and  for  their  removal. 

[The  Master  of  the  Rolls  said  that  it  was  an  unusual  course  for  s  Defendant 
to  ask  for  a  decree  against  Ckxlef endante,  which  the  Plaintiff  did  not  require,  and  he 
refused  to  remove  any  of  the  officers  of  the  charity  church.  He  said  he  would  not 
look  back  into  former  appointments,  but  leave  them  in  their  present  positions  exactly 
as  they  stood.] 

Mr.  Baggallay  and  Mr.  Dickinson,  for  the  elders,  argued  that  the  order  for  pay- 
ment of  costs  had  been  made  against  the  Defendants  in  their  character  of  trustees, 
and  that  it  was  intended  that  they  should  be  paid  by  them,  in  that  character,  oat  of 
the  trust  funds  and  not  personally.  They  argued  that  as  the  suit  of  Daugars  v.  Sitaz 
was  not  one  to  administer  the  charity,  the  Court  had  not  the  power  to  order  the  costs 
to  be  paid  out  of  the  funds,  and  therefore  gave  no  direction  to  that  effect. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  decree  which  I  pronounced 
in  Daugars  v.  Bivaz  was  an  ordinary  decree  directing  the  Defendants  to  pay  the  costs 

Kirsonally.  If  the  form  of  that  decree  was  wrong,  the  proper  course  for  the 
efendants  to  pursue  was  to  take  the  opinion  of  the  Superior  Court,  or  they  might 
have  applied  to  this  Court  for  leave  to  take  these  costs  out  of  the  charity  funds.  If 
I  had  adopted  the  view  taken  in  the  argument,  that  the  Court  had  no  jurisdiction  to 
order  such  payment  in  that  suit,  but  that  it  might  be  done  in  a  suit  for  the  administra- 
tion of  the  [624]  charity,  I  might  easily  have  said  so.  But  it  is  clear  that  the 
Defendants  knew  perfectly  well  what  I  meant,  and  that  it  would  have  been  idle  to 
have  ask^d  me  to  allow  those  costs  to  be  paid  out  of  the  charity  funds.  The  result 
then  is  this : — ^That  these  gentlemen,  having  incurred  a  debt  of  £2969,  which  the 
Court  of  Chancery  says  they  are  liable  to  pay  personally,  think  fit  to  pay  that  sum 
out  of  the  charity  funds.  It  is  obvious  that,  in  the  former  suit,  these  gentlemen 
thought  that  they  were  subject  to  no  control  at  all,  and  that  provided  they  acted 
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conBcientiously  and  not  for  their  own  personal  benefit,  tbey  were  entitled  to  deal  with 
the  charity  exactly  as  they  thought  fit.  I  dissented  from  that  view,  I  thought  that 
the  Court  had  authority  over  them  and  could  compel  them  to  conform  to  certain 
regalations  or  riglemens,  and  that,  if  they  did  not  think  fit  to  do  so,  the  cost  of  com- 
pelling them  to  do  so  must  fall  upon  themselves.  After  a  period  of  four  years  these 
gentlemen  are  now  called  upon  to  repay  this  money.  I  see  no  reason  whatever  for 
removing  them  from  their  ofSce,  but  they  have  taken  a  mistaken  view  of  their  powers 
respecting  this  matter ;  and  I  am  of  opinion  that  they  must  make  good  the  funds 
which  they  have  taken  with  interest  at  £i  per  cent 

I  am  then  told  that  some  of  them  have  since  died.  They  are  however  jointly  and 
severally  liable,  and  I  can  only  make  those  who  are  before  me  make  good  the  money, 
and  they  must  obtain  such  relief  as  they  are  entitled  to  against  the  representatives  of 
those  persons  who  ought  to  contribute  towards  the  repayment  of  the  fund.  In  my 
opinion,  no  case  whatever  is  made  out  for  the  removal  of  Mr.  Marzials  from  the  office 
of  pastor  to  which  he  has  been  appointed. 

In  other  respects,  I  think  that  the  decree  must  be  [626]  in  the  terms  which  the 
Attorney-General  asks,  viz.,  a  scheme  in  the  most  general  terms  for  the  purpose  of 
regulating  the  future  affairs  of  the  charity ;  and  I  think  that  the  costs  of  all  parties 
on  this  information  ought  to  be  paid  out  of  the  funds  of  the  charity ;  and  as  the 
Attorney-General  informs  the  Court  that  the  part  of  the  suit  which  relates  to  the 
getting  back  from  the  trustees  that  portion  of  these  trust  funds  which  has  been  mis- 
appKea  by  them  in  the  payment  of  their  costs  is  very  small,  1 4)hink  that  it  is  not 
desirable  to  make  any  distinction  on  this  account.  I  readily  accede  to  this  view, 
because  I  am  very  desirous,  so  far  as  possible,  to  create  a  good  feeling  amongst  all  the 
governors  of  this  charity,  and  I  shall  endeavour  to  make  such  rules  as  shall  provide 
against  the  recurrence  of  similar  disputes  for  the  future. 

[626]    Lewis  v.  Templer.    May  25,  26,  28,  1864. 
[S.  0.  10  L.  T.  638;  12  W.  R.  928.] 

A  testator,  who  died  in  1811,  was  entitled  to  the  reversion  of  an  estate  expectant  on 
the  death  of  his  son,  without  issue  living  at  his  death.  By  his  will,  after  reciting 
that  he  was  entitled  to  the  reversion  on  the  death  of  his  son  without  issue  gener- 
ally, he  devised  it  to  trustees  to  sell  upon  the  death  of  his  son,  without  issue 
generally,  and  divide  the  produce.  Held,  that  the  trust  was  not  void  for 
remoteness. 

A  testator  who  was  entitled  to  a  reversion  expectant  on  the  death  of  A.  and  B. 
without  issue  living  at  their  death,  devised  it  in  trust  to  sell  and  divide  the  produce 
between  his  six  daughters,  or  such  of  them  as  should  be  then  living,  and  the 
children  of  such  of  them  as  should  be  dead,  the  children  taking  their  parents'  share. 
But  if  only  one  daughter  survived  A.  and  B.  she  was  to  take  the  whole,  and  the 
heir  at  law  was  to  take  if  no  daughter  or  child  of  a  daughter  should  be  living  at 
the  death  of  A.  and  B.  Held,  that  the  shares  of  the  children  of  the  daughters 
vested,  not  at  their  mother's  death,  but  at  the  death  of  the  survivor  of  A.  and  B. 

In  1790  Kobert  Gummer  the  younger  married  Betty  Bradford,  and  on  the  occasion 
a  settlement  was  executed,  dated  the  28th  of  July  1 790,  whereby  Bobert  Gummer 
his  father  conveyed  some  freehold  estates  at  Allington  to  Robert  Gummer  the 
younger  for  life,  with  [626]  remainder  to  Betty  Gummer  for  life,  with  remainder  to 
the  children  of  the  marriage  as  they  or  their  survivor  should  appoint;  and 
subject  thereto,  to  the  use  of  all  the  children  of  the  marriage  "that  should  be  living 
at  the  death  of  the  survivor  of  them  Robert  Gummer  the  younger  and  Betty  "  his 
wife,  equally  "  and  of  the  child  or  children  of  such  child  or  children  of  the  said  Robert 
Grummer  the  younger  and  Betty  Bradford  as  should  be  then  dead  leaving  child  or 
children,  share  and  share  alike,  but  the  child  or  children  of  such  of  them  as  should 
be  dead  not  to  exceed  his  her  or  their  father  or  mother's  original  share  or  shares 
thereof ;  and  in  case  there  should  be  living,  at  the  death  of  the  survivor  of  them  the 
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8ud  Bobert  Gummer  the  younger  and  Betty  Bradford  his  then  intended  wife,  only 
one  child  of  their  two  bodies  lawfully  begotten,  and  no  child  should  be  then  dead 
leaving  child  or  children,  then  to  the  use  and  behoof  of  such  only  child  and  his  or  her 
heirs  or  assigns ;  and  for  and  in  default  of  all  such  issue,  then  to  the  use  of  the  mi 
Bobert  Gummer  the  elder,  his  heirs  and  assigns  for  ever." 

Robert  Gummer  the  elder  died  in  181 1,  having  by  his  will,  dated  in  1810,  expremd 
himself  to  the  following  effect : — 

"  Whereas  I  am  entitled,  in  reversion  in  fee,  after  the  death  of  my  said  son  Bobert 
Gummer  and  Betty  his  wife  without  istue,  of  and  in  the  property  at  Allington,  which 
I  have  conveyed  to  or  to  the  use  of  my  said  son  Bobert  Gummer  and  Betty  hit  wife 
for  their  respective  lives  and  their  issue,  and  in  default  of  such  issue,  to  the  use  of 
myself,  my  neirs  and  assigns  for  ever."  He  then  devised  this  property  "  to  the 
reversion  in  fee  he  was  entitled  as  aforesaid"  to  trustees,  upon  trust,  "as  soon  after 
the  several  deceases  of  his  son  Bobert  Gummer  and  Betty  his  wife  without  issue  "at 
con-[6271-veniently  might  be,  to  sell  and  to  pay  the  produce  unto  and  amongst  hit 
six  daughters  (naming  them),  "  or  such  of  them  as  shall  be  then  living  and  the  child 
or  children  of  any  or  either  of  them  my  said  daughters  who  shall  be  then  dead  leaving 
issue,  in  equal  shares  and  proportions ;  but  the  child  or  children  of  such  one  or  more 
of  mv  said  daughters  as  shall  then  happen  to  be  dead  leaving  issue  shall  have  or  be 
entitled  to  no  larger  or  greater  share  or  shares  than  his  or  tneir  mother  or  mothers 
would  have  been  entitled  to  if  living ;  and  in  case  onlv  one  of  my  said  daughters,  or 
(they  my  said  daughters  being  all  dead)  only  one  child  of  all  or  any  of  my  said 
daughters  shall  be  living  at  the  time  of  the  death  of  the  survivor  of  my  said  ton 
Bobert  and  Betty  his  wife  (they  leaving  no  lawful  issue),  then  the  trustees  were  to 
pay  the  residue  "  unto  such  my  only  surviving  daughter,  or  such  my  only  grandchild 
by  any  or  either  of  my  said  daughters,  as  the  case  may  happen  to  be,  to  and  for  her 
own  or  his  use  and  benefit ;  but  in  case  there  shall  not  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them  my  said  son  Robert  and  Betty  his  wife  (they  leaving 
no  issue  as  aforesaid),  any  one  of  them  my  said  daughters,  or  any  child  or  issue  of  any 
one  of  my  said  daughters,  then  he  devised  the  property  to  his  heir  at  law. 

Betty  Gummer  survived  her  husband,  and  died  in  April  1854.  The  limitations 
to  the  children  failed  by  their  predeceasing  their  parents,  and  by  the  non-execution 
of  the  power  of  appointment  in  their  favor,  so  that  the  reversion  in  fee  then  became 
subject  to  the  trusts  of  the  will  of  the  father. 

The  six  daughters  of  the  father  all  died  in  the  life  of  Betty  Gummer,  and  two  only 
of  them  (Jane  and  Matilda)  left  children.  Jane  had  six  children,  four  of  [628]  whom 
died  in  the  life  of  Betty  Gummer ;  and  Matilda  had  three  children,  one  of  whom  died 
in  the  life  of  Betty  Gummer. 

This  suit  was  instituted  by  a  daughter  of  a  child  of  Jane,  who  had  died  in  the  life 
of  Betty  Gummer,  to  have  the  rights  of  the  parties  ascertained. 

The  first  point  raised  was  whether  the  devise  and  trust  for  sale  were  void  for 
remoteness,  they  being  to  take  effect  upon  a  general  failure  of  issue.  The  second  wai 
whether  the  children  of  the  daughters  who  died  in  the  life  of  Betty  Gummer  were 
entitled  to  participate  in  the  produce  of  the  estate. 

Mr.  Baggallayand  Mr.  Roget,  for  the  Plaintiff,  cited  Ashling  v.  Kiwwles  (3  Drew. 
593) ;  Lming  v.  Thomas  (1  Drew.  &  S.  497) ;  R«  PeWs  Trusts  (3  De  G.  F.  &  J.  291); 
Fenny  v.  Clarke  (I  De  G.  F.  &  J.  425) ;  fTildman's  Trusts  (1  John.  &  H.  299) ;  Tem^ 
man  v.  IFarrington  (13  Sim.  269). 

Mr.  A.  Smith  cited  Ware  v.  Pcthm  (11  Ves.  257). 

Mr.  Potter,  for  the  representatives  of  Daniel  Fowler,  the  son  of  Jane  Fowler,  who 
died  before  Betty  Gummer. 

Mr.  Selwyn  and  Mr.  Batten,  for  the  Defendant  Templer,  cited  Twmer  v.  Sargent 
(17  Beav.  515). 

Mr.  Jolliffe,  for  the  heir  at  law  of  the  testator,  contended  that  the  devise  was  void, 
being  one  to  take  effect  only  on  a  general  failure  of  issue  of  Robert  and  his  wife.  He 
cited  Bamkes  v.  Holme  (1  Russ.  394,  n.) ;  Morse  v.  Lord  Ormonde  (lb.  382) ;  Sugden't 
Law  of  Property  (p.  351) ;  Brislow  v.  £«rf%  (2  Sim.  &  St.  465). 

[629]  Mr.  Baggallay,  in  reply,  referred  to  Templeman  v.  fFarrmgion  (13  Sim.  267); 
Locker  v.  Bradley  (5  Beav.  693). 
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The  Master  of  the  Bolls  was  of  opinion,  on  the  first  point,  that  the  trust  for 
sale  was  not  too  remote,  as  the  reference  in  the  will  to  the  settlement  so  incorporated 
the  limitation  that  the  trust  for  sale  must  be  held  to  arise  on  the  death  of  Bobert 
Gummer  the  youneer  and  his  wife  and  the  failure  of  their  issue  living  at  the  death  of 
the  survivor,  which  brought  the  case  within  the  limits  allowed  by  the  rules  against 
perpetuity.  He  said  that  the  case  of  Banks  v.  Holme  (I  Buss.  394,  n.)  had  been  con- 
sidered "s  very  strong  decision"  (per  Lord  Eldon,  1  Buss.  406,  and  see  Sugd.  Law 
of  Property,  365),  and  by  some  that  it  was  not  "  likely  that  the  decision  would  be 
followed"  (2  Jarm.  on  Wills,  p.  419  (2d  edit.)),  and  that  he  thought  that  no  Court 
would  now  go  beyond  it.     He  reserved  the  second  point. 

May  28.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  question  on  the 
oonstruction  of  the  will  of  Bobert  Gummer  is,  whether  the  share  vested  in  the  children 
who  survived  their  parents  but  died  before  the  period  of  distribution. 

The  ordinary  rule  is  that  children,  if  they  survive  their  parents,  are  entitled  to 
vested  interests.  It  is  a  question  of  intention  to  be  discovered  from  the  terms  of  the 
will,  and  I  think  that,  in  this  case,  the  testator  has  expressed  his  own  meaning  to  be 
that  those  only  who  survive  the  period  of  distribution  are  to  take.  The  testator  directs 
the  purchase-money  to  be  divided  amongst  [6301  his  six  daughters  or  such  of  them  as 
should  be  then  living,  that  is,  at  the  period  of  distribution,  and  the  children  of  such 
of  them  as  should  be  dead,  the  children  to  take  only  their  mothers'  shares.  It  appears 
ti»t  all  the  daughters  died  before  Betty  Gummer,  and  that  two  only  of  them  left 
children.  I  am  of  opinion  that  if  the  matter  stood  there,  then,  on  the  true  construc- 
tion of  the  will,  the  shares  of  the  daughters  vested  in  their  children  who  survived 
&em.  But  I  think  that  cannot  be  the  meaning  of  the  testator,  he  must  have  intended 
the  same  class  to  take  in  all  events,  yet  subsequentlv  he  says,  in  case  one  of  his 
daughters  only,  or  (they  being  all  dead)  only  one  child  of  his  daughters,  should  be 
living  at  the  death  of  the  survivor  of  his  son  Bobert  and  his  wife,  then  such  surviving 
daognter  or  the  only  surviving  grandchild  shall  take  the  residue.  It  was  well  observed 
that  here  the  testator  did  not  seem  to  have  followed  the  language  of  the  former  part 
of  his  will,  and  that  if  there  had  been  one  surviving  daughter  and  a  number  of 
children  of  the  other  daughters  such  only  daughter  would  have  taken  to  the  exclusion 
of  the  children.  But  this  is  quite  clear  that  here  he  meant  those  only  who  survived 
Robert  Gammer  and  bis  wife  should  take  in  the  particular  event  which  he  mentions. 
Then  he  proceeds  to  give  the  premises  over  to  his  heir,  if  no  daughter  and  no  child  of 
a  daughter  should  be  living  at  the  death  of  Bobert  Gummer  and  Betty  his  wife. 

The  argument  in  favour  of  the  daughters'  children  who  predeceased  Betty 
Gammer  would,  if  sustained,  produce  this  singular  result : — Supposing  all  the 
daughters  to  die  before  Betty,  and  that  some  of  them  left  children,  then,  if  one 
child  survived  the  period  of  distribution,  the  residue  is  to  be  divided  amongst  all 
these  children,  but  if  no  one  survived  the  period  of  distribution  then  the  residue  is 
to  go  to  the  testator's  heir  at  law.  So  that  the  rights  [631]  of  the  children  who 
predeceased  Betty  would  depend  on  one  of  the  grandchildren  of  the  testator  surviving 
the  period  of  distribution. 

I  do  not  think  that  is  the  proper  construction  of  this  will ;  and  I  am  of  opinion 
tiiat  the  class  is  to  be  ascertained  when  the  fund  is  to  be  distributed,  viz.,  on  the 
death  of  the  survivor  of  the  testator's  son  and  his  wife  Betty,  and  that,  upon  the 
whole  scope  and  the  true  construction  of  this  will,  the  testator  did  not  make  the 
produce  vest  until  the  death  of  the  survivor  of  these  two  persons. 

[631]    Slanet  v.  Slanet.    June  21,  1864. 

Devise  to  A.  for  life,  with  remainder  to  B.  in  fee ;  but  if  B.  should  die,  leaving  issue, 
then  to  his  children.  B.  survived  A.  and  died,  leaving  children :  Held,  that  the 
gift  to  his  children  did  not  take  effect. 

This  case  came  on  upon  general  demurrer  to  a  bill,  which  stated  that  the  testator 
by  his  will,  dated  in  1830,  devised  eight  copyhold  houses  "  unto  his  wife  Mary  Slaney, 
for  and  during  the  term  of  her  natural  life,  and  from  and  immediately  after  the 
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decease  of  his  wife,  he  thereby  gave  and  bequeathed  all  hia  eiriit  ooi^hcM  menaagn 
or  tenementa,  with  the  appurtenanoea,  unto  his  son  Kchard  Slaoey  (since  deceaied), 
his  heirs  and  assigns  for  ever.  And  in  case  (as  did  not  happen)  his  said  son  thoold 
depart  this  life  without  leaving  lawful  issue,  then  he  disposed  of  the  said  heredita- 
ments in  manner  therein  mentioned,  but  in  case  (as  happened)  his  said  son  Richard 
Slaney  ihmM  depart  this  life  leaving  lawful  istue,  then  he  gave  and  bequeathed  all  hii 
eight  copyhold  messuages  or  dwelling-houses  (subject  to  the  payment  of  £20  yesrly 
to  Margaret  Slaney,  wife  of  his  son  Bichud  Slaoey,  during  the  term  of  her  natonl 
life)  unto  all  and  every  the  child  and  children  of  his  son  Bichard  Slaney  and  die 
child  [632]  or  children  of  which  the  said  Margaret  Slaney  might  be  endemte  and  \xm 
in  due  time  after  his  said  son's  decease  as  should  be  then  living,  the  same  to  be 
divided  equally  amongst  them,  share  and  share  alike,  as  soon  as  the  youngest  chOd 
should  attain  the  age  of  twenty-one  years,  and  the  rents,  issues  and  profits  aruing 
therefrom  to  go  to  and  be  paid,  laid  out  and  expended  in  the  maintenance,  clothioe 
and  education  of  such  the  child  or  children  of  his  son,  so  long  as  they  shoold 
respectively  be  minors  and  under  the  age  of  twenty-one  years,  and  so  soon  as  the 
youngest  child  should  attain  that  age,  then  he  directed  that  the  eight  copyhoid 
messuages  or  tenements  should  be  equally  divided  amongst  the  children  of  his  Km 
and  the  survivor  or  survivors  of  them,  as  near  as  circumstances  would  permit,  u 
tenants  in  common." 

The  testator  republished  his  will  in  August  1838,  and  he  died  in  1840.  His  widoT 
died  in  1846,  and  his  son  Richard  Slaney  died  in  1862,  leaving  five  children. 

This  suit  was  instituted  by  three  of  the  children  against  the  other  two  for  a 
partition  of  the  property. 

The  Defendants  demurred  for  want  of  equity. 

Mr.  Selwyn  and  Mr.  Kay,  in  support  of  the  demurrer. 

Mr.  Bagfpdlay  and  Mr.  I.  J.  H.  Humphreys,  in  support  of  the  bilL 

EdvmrKw.  Edwards  (16  Beav.  367) ;  Stiuih  v.  Spmeer  (6  De  O.  M.  &  O.  631),  and 
Blake  v.  Peters  (1  De  G.  J.  &  Smith,  345)  were  cited  ;  and  see  1  Vict.  c.  26,  s.  29. 

[6S8]  Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  I  think  this  demurrer 
must  be  allowed.  I  entertain  no  doubt  on  the  question  of  construction  of  the  will 
I  think  that  the  rule  stated  in  Edwards  v.  Edunrds  (16  Beav.  357),  is  to  be  gathered 
from  all  the  decided  cases  on  the  subject.  I  have  had  occasion  to  reconsider  that 
decision,  and  I  have  always  come  to  the  same  conclusion.  The  Lord  Chancellor  did 
not,  in  Smith  v.  Spencer  (6  De  G.  M.  &  Or.  631).  dispute  the  rule,  but  he  said  that  the 
words  of  the  testator  were  distinct  in  that  case,  and  that  the  cases  did  not  apply. 
Edwards  v.  Edwards  did  not  lay  down  that  a  testator  might  not  direct  otherwise. 

If  a  testator  gives  real  or  personal  estate  to  A.  for  life,  and  afterwards  to  £ 
abeolutely,  and  then  goes  on  to  say  that  if  B.  should  die  without  leaving  issue,  the 
property  is  to  go  over  to  another,  then  the  contingency  has  reference  to  the  period 
of  distribution  or  to  the  time  of  coming  into  possession  of  the  property,  which  mast 
be  at  the  death  of  the  tenant  for  life.  Consequently,  if  B.  should  die  in  the  life  of 
the  tenant  for  life,  leaving  issue,  it  would  go  over,  but  not  if  he  survived  her. 

I  am  of  opinion  that  the  rule  is  the  same  both  as  to  real  and  personal  estate,  and 
that  this  demurrer  must  be  allowed. 

[634]    SoMKRSBT  V.  Cox.     March  8,  10,  1865. 

[S.  C.  33  L.  J.  Ch.  490;  10  L.  T.  181 ;  10  Jur.  (N.  S.)  351 ;  12  W.  R  590.  See 
Boxbwrghe  v.  Cfer,  1881,  17  Ch.  D.  527 ;  In  re  Cousins,  1886,  31  Ch.  D.  676;  A  re 
Dallas  [1904],  2  Ch.  394.] 

Notice  of  a  charge  on  a  fund  given  to  one  before  the  fund  comes  into  his  possession  is 
wholly  ineffectuaL 

An  officer,  on  his  marriage,  covenanted  to  settle  the  produce  of  his  commission  when 
he  sold  out.  He  subsequently  charged  the  proceeds  in  favour  of  his  army 
agents.  Afterwards,  and  before  the  receipt  of  the  proceeds  by  the  army  agents, 
the  trustees  of  the  settlement  gave  them  notice  of  the  covenants :  Held,  that  the 
agents  had  the  first  charge  on  the  proceeds. 
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Upon  the  marriaee  of  Lieutenant  Lyon,  of  the  Boysl  Scots  Oreys,  a  Bettlement 
was  executed,  dated  uie  21at  of  July  1852,  whereby  he  covenanted  with  the  trustee! 
^the  Plaintiffs),  that  any  money,  which  at  any  time  should  be  received  or  realized  by 
or  from  the  sale  of  his  then  commission  or  any  future  commission  which  he  might 
thereafter  obtain,  or  for  or  in  respect  of  any  difference  in  price  or  value  upon 
exchanging  into  some  other  regiment,  or  retiring  upon  half-pay  in  case  of  his  selling 
out,  exchanging  or  retiring,  should  be  paid  to  and  be  received  by  the  trustees,  ana 
should  be  held  upon  the  trusts  therein  declared.  These  trusts  were  for  the  parents 
and  children  suooessively. 

Lieutenant  Lyon  afterwards  changed  his  regiment,  and  became  a  captain  in  the  Second 
Life  Guards,  of  which  regiment  the  Defendants  Messrs.  Cox  were  the  army  agents. 

Captain  Lyon  became  considerably  indebted  to  the  Defendants  Messrs.  Cox ;  and 
by  an  agreement  dated  the  9th  of  May  1861,  after  reciting  the  debt,  and  that  Captain 
Lyon,  being  unable  to  pay  it,  had  offered  and  proposed  to  Messrs.  Cox  that  he  would 
apply  to  tne  proper  military  authorities  for  leave  to  sell  his  commission  in  such 
regiment,  with  a  view  to  the  repayment  to  them  of  the  debt  so  due  to  them  out  of 
the  proceeds  of  such  commission ;  and  further  reciting  that  Captain  Lyon  had,  in 
accordance  with  his  offer,  placed  in  the  [636]  hands  of  the  said  Messrs.  Cox,  as  the 
regimental  agents  of  the  regiment,  the  application  to  the  commanding  officer  of  the 
said  regiment  for  leave  to  sell  his  said  commission,  the  Defendants  then  agreed  to 
abstain  for  six  months  from  forwarding  the  application  to  sell  the  commission,  and 
Captain  Lyon  pledged  himself  to  Messrs.  Cox  not  to  do  any  act,  &c.,  that  could,  in 
any  way,  prejudice  them  in  their  right  to  recover  and  be  repaid  the  debt  of  jC3300 
and  interest  out  of  the  proceeds  of  the  commission,  if  and  when  the  same  should  be 
sold.  And  he  agreed  to  execute  all  necessary  legal  instruments  for  more  effectually 
enabling  Messrs.  Cox  to  recover  and  receive  their  debt  and  interest  out  of  such 
proceeds ;  and  so  far  as  the  law  would  allow,  he  did  thereby  charge  such  proceeds  to 
and  with  payment  thereof  accordingly. 

After  this,  and  on  the  17th  of  June  1861,  the  Plaintiffs,  the  trustees  of  the 
marriage  settlement,  served  Messrs.  Cox  with  a  notice,  stating  Captain  Lyon's 
covenant  and  requiring  them  not  to  part  with  any  moneys  which  might  come  into 
their  hands  from  the  sale  of  his  commission  in  the  Second  Life  Guards ;  but  to  retain 
and  pay  all  such  moneys  to  the  Plaintiffs.  The  Plaintiffs  also  applied  to  Messrs.  Cox 
to  give  them  an  assnrance  that  they  would  pay  them  the  proceeds  of  the  sale ;  but 
Messrs.  Cox  "  declined  giving  any  undertaking,  or  doing  any  act,  the  effect  of  which 
might  alter  their  legal  position  as  regarded  the  money,  whenever  it  might  reach  their 
hands." 

On  the  29th  of  June  1861  Captain  Lyon  applied  for  leave  to  retire  by  sale  of  his 
eommission,  which  was  granted ;  and  on  the  6th  of  September  1861  he  was  gazetted 
out  of  the  regiment  by  sale,  and  £3500,  [636]  the  regulated  price  of  the  commission, 
minus  some  regimental  deductions  of  XI 15  and  £287,  2s.  4d.,  came  in  due  course  into 
the  hands  of  the  Defendants  as  army  agents,  together  with  a  further  sum  of  £1435 
pud  beyond  the  regulated  price. 

Under  these  circumstances,  a  question  arose  as  to  the  priorities  of  the  Plaintiffs 
and  Defendants  on  the  produce  of  the  sale  of  the  commission,  which  it  was  the  object 
of  this  suit  to  determine. 

Mr.  Selwyn  and  Mr.  Wickens,  for  the  Plaintiffs.  The  covenant  contained  in  the 
settlement  of  1852  created  a  valid  equitable  charge  on  the  produce  of  the  commission 
when  sold  at  any  future  period ;  Lifde  v.  Mynn  (1  Myl.  &  K.  683) ;  Bwn  v.  Carvaiho 
{i  Myl.  &  Cr.  690).  The  covenant  itself  is  perfectly  valid,  for  although  an  officer 
eannot  pledge  or  mortgage  his  commission ;  CoUyer  v.  FaUon  (Turn.  &  R.  459) ;  still 
he  may  charge  the  moneys  to  arise  from  the  sale  of  it;  Webster  v.  Webster  (31  Beav. 
393) ;  BuUer  v.  Plwikett  (1  J6hn.  &  H.  441). 

[Sir  Hugh  Cairns.  I  assume  after  the  decisions  of  the  Master  of  the  Bolls  and 
Vice-Chancellor  Wood  that  the  covenant  is  valid. 

Thb  Master  of  the  Bolls.    I  have  no  doubt  as  to  the  validity  of  the  covenant.] 

But  the  Defendants'  charge  is  void,  for  it  gave  them  the  power  to  enforce  Captain 
Lyon's  retirement  from  the  Queen's  service,  and  made  his  remaining  in  the  Army 
-dependent  on  the  will  and  pleasure  of  Messrs.  Cox. 
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[637]  In  regard  to  the  question  of  priorities,  the  Plaintiffs'  equitable  chares  u 
long  prior  in  date  to  the  Defendants',  ana  primdfaeie  it  has  priority,  unless  dispuced 
hv  some  superior  equity.  It  will  be  argued  that  the  Plaintiffs'  notice  cannot  affect 
the  fund  until  it  came  into  the  Defendants'  hands,  and  that  if  such  notice  be 
immaterial  the  priority  in  date  must  prevail.  But  if  notice  after  the  receipt  of  the 
fund  is  alone  effectual,  then  the  Defendants  had  such  notice  both  of  their  own  and  d 
the  Plaintiflb'  charge  at  the  same  time,  viz.,  the  very  instant  that  they  received  the 
money.  Such  concurrent  notice  is  ineffectual  to  change  the  priorities,  and  therdore 
the  two  charges  must  rank  according  to  their  dates.  When  the  Defendants  received 
the  money  they  knew  it  was  affected  with  the  trusts  of  the  marriage  settlement,  and 
they  had  no  right  to  apply  it  in  discharge  of  the  private  debt  of  Captain  Lyon ; 
PatmeU  v.  Hvrhy  (2  Coll.  241).  As  assignees  of  a  chose  in  action  they  took  no  more 
than  the  interest  of  the  assignor. 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  J.  W.  Chitty,  for  Messrs.  Cox  &  Co. 
This  is  an  attempt  to  open  a  point  of  law  distinctly  settled  by  two  recent  cases,  that 
notice  to  a  party  before  the  fund  comes  under  his  control  is  wholly  ineffectual; 
Webster  v.  fFtbOer  (31  Beav.  393) ;  Bidler  v.  Plwnkett  (1  John.  &  H.  441).  If  army 
agents  are  to  be  affected  by  notice,  so  as  to  bind  all  pioneys  thereafter  to  be  received 
by  them,  they  must  keep  a  register  of  the  incumbrances  of  all  the  officers  in  the 
Army.  But  the  principle  is  this : — that  you  cannot  go  to  a  stranger  and  say,  "If  yoa 
at  any  time  hereafter  should  receive  any  money  for  A.  B.,  take  notice  that  I  have  a 
charge  on  it."  Such  a  notice  may  be  wholly  disregarded.  [638]  It  is  void 
altogether,  and  not,  as  the  Plaintiffs  say,  void  for  one  purpose  but  valid  for  another. 
The  Defendants'  debt  and  security  are  prior  to  the  Plaintiffs'  notice  to  them,  and  their 
equities  and  rights  of  set-off,  as  existing  prior  to  the  notice,  could  not  be  affected 
thereby ;  StepMns  v.  VmabUs  No.  1  (30  Beav.  628) ;  besides,  a  great  part  of  the 
Defendants'  debt  was  incurred  in  the  purchase  of  the  commission,  the  produce  of 
which  is  now  claimed  by  the  Plaintiffs.  The  Defendants  as  bankers  have  a  general 
lien,  and  nothing  has  been  done  to  prejudice  it ;  Jones  v.  Peppereome  (1  John.  430). 
If  the  Plaintiffs  seek  to  charge  the  money  beyond  the  regulation  price,  it  makes  their 
security  void  under  the  49  Geo.  3,  c.  126,  s.  8,  and  they  cannot  maintain  this  suit; 
Thomson  v.  Thomson  (7  Ves.  470). 

Mr.  Jolliffe,  for  another  incumbrancer. 

Mr.  Wickens,  in  reply,  argued  that  if  the  notice  were  ineffectual  to  fix  the 
priorities,  still  that  it  was  notice  to  the  Defendants  of  the  trust  affecting  the  money, 
which  they  were  bound  to  regsurd  as  soon  as  the  trust  fund  came  to  their  hands. 

The  Master  of  the  Eoli^  [^ir  John  Komilly].  I  entertain  a  strong  opinion 
against  the  Plaintiffs.  The  case  depends  entirely  on  the  question  as  to  the  effect  of 
a  notice  given  before  the  money  was  received  by  the  Defendants.  If  I  understand 
the  cases  correctly,  a  notice  given  before  the  money  is  received  is  an  invalid  notice, 
and  if  the  notice  be  of  no  value,  how  can  I  give  it  this  species  of  quasi  validity,  by 
saying  that  it  gave  [639]  Messrs.  Cox  &  Co.  information  which  they  were  hound  Uk 
act  on.  This  is  too  thin  a  distinction  for  this  Court  to  act  upon.  The  notice  is 
either  good  or  not  good,  and  if  it  be  not  good,  then  what  necessity  does  it 
impose  upon  the  person  who  so  received  it  to  act  on  the  knowledge  he  acquired 
from  it.  It  was  argued  that  the  doctrine  of  notice  is  very  peculiar,  and  that  probably 
this  Court  would  not  extend  it,  for  that  it  creates  great  difficulties.  But,  on  the 
other  hand,  it  is  to  be  remarked,  that  by  means  of  it  money  may  safely  be  lent  on 
security  of  trust  funds,  on  ascertaining  that  the  trustee  has  no  notice  of  any  prior 
incumbrance.  The  rule,  it  is  true,  often  enables  a  subsequent  incumbrancer  to  obtain 
priority  over  a  prior  incumbrancer;  but  how  much  more  serious  would  the  conse- 
quence be,  if  the  Court  were  not  only  to  go  into  the  question  whether  notice  had 
been  given,  but  also  into  the  question  whether  the  trustee  had  knowledge  of  the 
fact  ofa  previous  assignment,  either  by  an  invalid  notice  or  in  some  other  way.  The 
Court  would,  by  such  a  doctrine,  be  involved  in  the  greatest  difficulties.  In  Suflc 
V.  Plunkeii  and  JFehster  v.  Webster  it  was  decided  that  notice  given  before  the  money 
was  received  was  a  mere  nullity,  and  therefore  that  the  notice  first  given  had  no 
effect,  and  that  the  trustees  were  bound  to  consider  the  priorities  in  regard  to  time. 
If  that  be  the  proper  view  of  the  case,  the  notice  given  here  amounted  to  nothing. 
I  will,  however,  consider  the  case. 
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Monk  10.  Ths  Mastbr  of  thx  Bolus.  The  more  consideration  I  have  given 
this  case,  the  more  I  am  confirmed  in  the  view  which  I  expressed  yesterday.  It  was 
argued  in  reply  that  when  a  person  knows  that  a  fund  belongs  to  another  person  he 
cannot  [640]  part  with  it  except  at  his  own  peril,  and  that  if  he  has  had  notice  of  the 
charge  at  any  time  he  must  have  knowledge  that  the  fund  belongs  to  another.  It  is 
important  to  consider  what  is  meant  by  that  expression  "  knowledge,"  which  is  the 
foundation  of  the  whole  of  the  argument  for  the  Flaintiffs.  When,  in  an  affidavit  in 
the  Court  of  Chancery,  a  person  swears  he  knows  a  thing,  we  ask  him  how  he  knows 
itt  If  he  was  not  an  eye-witness  of  the  fact,  his  answer  is  that  he  has  been  informed 
of  it  by  some  trustworthy  person,  whom  he  either  believes  or  ought  to  believe,  and 
that  this  is  the  extent  of  his  knowledge.  The  fact  must,  however,  be  ascertained  by 
the  best  evidence  the  Court  can  obtam,  direct  testimony  if  possible,  if  not,  the  best 
secondary  evidence  that  can  be  procured;  but  this  is  beoiuse  the  Court  has  to 
distribute  the  fund.  The  holder  of  a  fund  which  ostensibly  belongs  to  another  is 
not  bound  to  ascertain  the  truth  of  information  given  to  him  as  to  charges  on  that 
fand,  but  is  entitled  to  the  protection  of  the  Court  if  he  assumes  it  to  be  true  and 
acts  upon  it,  provided  it  be  not  given  by  a  mere  stranger.  But  it  is  true  the  holder 
of  the  fund  may  receive  information  as  to  the  character  of  it  at  the  time  when  he 
receives  it,  or  after  it  has  got  into  his  possession,  which  will  make  him  liable  to 
replace  it  if  he  deal  with  it  for  his  own  benefit.  Thus,  notice  by  a  third  person  to  a 
banker  that  the  balance  of  one  of  his  customers  was  composed  of  trust  funds  which 
be  was  dealing  with  as  his  own,  would  not  justify  the  banker  in  refusing  to  honour 
the  cheques  of  his  customer ;  but  if  at  the  time  when  the  money  was  paid  in  the 
costomer  informed  the  banker  that  it  was  a  trust  fund  the  case  is  varied.  An  instance 
of  this  occurs  in  the  case  of  PanneU  v.  Hurley  (2  Coll.  241).  Bankers,  knowing  that 
the  fund  was  a  trust  fund,  thought  fit  to  allow  it  to  be  applied  [611]  in  payment  of 
their  own  debt,  and  thereupon  they  were  held  bound  to  repay  it.  The  reason  of  that 
was  this : — ^Davy,  one  of  three  trustees,  had  opened  two  accounts  with  the  bankers, 
one  in  conjunction  with  his  co-trustee  in  respect  of  the  trust  fund,  and  the  other  his 
own  private  and  separate  account.  The  bankers  accepted  the  fund  as  a  trust  fund 
and  consented  to  deal  with  it  as  a  trust  fund,  and  when  Davv  became  the  sole 
surviving  trustee  they  knew,  having  accepted  it  as  a  trust  fund,  that  it  could  not  be 
applied  in  paying  his  private  debts.  They  nevertheless  applied  part  of  the  trust  fund 
in  discbarge  of  the  balance  due  to  themselves  from  Davy  on  his  private  acoount,  and 
they  were,  therefore,  held  bound  to  make  good  the  fund,  not  on  the  doctrine  of 
notice  by  a  third  person  interested  in  the  fund,  but  on  account  of  their  having 
accepted  a  fund  in  a  particular  character. 

In  this  case,  assuming  the  notice  given  before  the  fund  was  received  to  be  worth 
nothing,  yet  if,  as  soon  as  it  was  sent  to  the  Defendants  Messrs.  Cox  &  Co.,  they  had 
thought  fit  to  say,  "  We  undertake  to  hold  the  fund  in  trust  for  you,"  then  they 
could  not  afterwards  have  said  that  this  was  not  a  sufficient  notice.  I  am  of  opinion 
that  there  is  no  intermediate  stage  between  complete  notice,  which  binds  a  person 
not  to  part  with  a  fund,  and  information  which  amounts  to  nothing ;  and  that  when 
it  amounts  to  complete  notice,  it  has  all  the  attributes  and  consequences  of  legal 
notice,  and  involves  the  right  to  priority  as  well  as  the  other  questions  connected 
with  that  subject  There  was  no  information  received  by  the  Defendants  that  the 
fond  belonged  to  the  FlaintifTs,  except  by  the  notice  of  the  17th  of  June,  and  the 
letter  of  the  FlaintifTs'  solicitor  on  the  17th  of  July  following,  and  the  question  is, 
does  that  amount  to  notice  or  not?  The  case  of  BuUer  v.  Flmkett,  followed  bv  me 
in  Webiter  v.  Webster,  deter-[642]-mine8  that  it  is  not  notice,  to  this  extent  at  least, 
that  it  is  not  sufficient  to  disturb  the  order  of  priorities,  but  if  it  had  been  given  after 
the  fund  had  come  into  the  hands  of  the  Defendants,  then  the  notice  might  have 
disturbed  the  order  of  priorities.  I  am  of  opinion  that  there  is  no  authority  for  this 
doctrine  that  there  are  two  sorts  of  notices,  namely,  a  notice  given  to  a  person  who 
may  hereafter  become  a  trustee  before  the  fund  comes  into  his  hands,  which  is 
sufficient  to  prevent  him  from  parting  with  it,  and  yet  not  sufficient  to  disturb  the 
order  of  priority. 

I  am  of  opinion  that  whether  notices  prior  to  the  receipt  of  the  fund  be  considered 
effectoiJ  or  not,  still  that  the  Defendants  are  entitled  to  priority.    If  they  are  effectual, 
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then  the  first  notice  received  by  the  Defendants  was  of  their  own  charge,  which  wu 
in  May  1861,  while  the  notice  given  by  the  Plaintiffs  was  not  till  June  1861.  Bat 
if  not,  then  the  notice  of  the  Plaintiffs  was  ineffectoal  and  was  inoperative  w  Mo. 
So  that  in  whatever  way  I  look  at  it,  I  am  of  opinion  that  the  Defendimts  are  entitled 
to  retain  what  is  due  to  them  out  of  the  fund  in  their  hands,  and  that  the  residue,  if 
any,  will  he  payable  to  the  Plaintiffs. 

[642]    PoNSARDiN  V.  Pbto.    Ex  parte  Uziklu.    Dee.  10,  1863. 

[33  L.  J.  CJh.  371 ;  9  L.  T.  567  ;  3  N.  R.  237  ;  10  Jur,  (N.  S.)  6 ;  12  W.  R.  198.] 

Wine  marked  with  a  counterfeit  of  the  Plaintiff's  brand  had  been  imported  into  thi» 
country,  and  A.  B.  bad  made  bend  fide  advances  on  the  security  of  the  dock 
warrants.  An  injunction  having  been  granted  to  restrain  the  dock  company  part- 
ing with  it,  the  dourt,  on  the  application  of  A.  B.,  ordered  the  wine  to  be  delivered 
to  him,  on  the  counterfeit  brand  being  removed,  but  made  A.  B.  pay  the  costs  of 
the  application.  The  Court  held  that  the  priority  of  charges  on  the  wine  were, 
first,  tne  expenses  of  the  dock  company ;  secondly,  A.  B.'s  claim ;  and,  thirdly, 
the  Plaintiff's  costs  of  suit. 

The  Plaintiffs,  Veuve  Clicquot,  Ponsardin  &  Co.,  discovered  that  a  quantity  of 
champaene  had  been  imported  into  this  country  from  France  having  the  [643] 
countorteit  brand  of  their  firm  on  the  corks,  and  that  it  was  deposited  in  the  Victoria 
Docks.  Not  knowing  who  were  the  holders  of  the  dock  warrants,  the  Plaintiffs 
instituted  this  suit  against  the  Victoria  Dock  Company  alone,  and  on  the  18th  of 
February  1863  obtained  an  ex  parte  injunction  to  restrain  the  dock  company  from 
parting  with  the  wine. 

It  afterwards  appeared  that  Mr.  Uzielli  had,  on  the  23d  of  January  1863,  without 
notice  of  the  fraud,  advanced  £826  to  a  Mr.  Clybonne,  on  the  security  of  the  dock 
warrants  for  149  oases  of  what  was  represented  to  be  Veuve  Clicquot's  champagne. 

Subsequently,  on  applying  to  the  dock  company  for  the  delivery  of  the  ohampague, 
he  became  aware  of  the  existence  of  the  injunction.  He  thereupon  proposed  to  tbe 
Plaintiff's  solicitor  to  withdraw  the  counterfeit  corks  and  substitute  others ;  but  this 
was  declined,  except  on  his  paying  the  costs  of  the  suit 

Mr.  Hobhouse  and  Mr.  Lovell  now  moved  that,  notwithstanding  the  order  of  the 
18th  of  February  1863,  the  dock  company  mi^ht  permit  Mr.  Uzielu  to  withdraw  the 
corks  and  recork  the  wine  with  corks  not  bearing  the  Plaintiffs'  trade  mark,  and  that, 
thereupon,  the  dock  company  might  be  at  liberty  to  deliver  over  the  149  cases  of 
champagne  to  Mr.  Uzielli  as  the  holder,  by  endorsement  and  for  value  of  the  warranti, 
saving  tne  rights  of  the  company  for  warehousing  or  otherwise. 

Mr.  Selwyn  and  Mr.  Gardiner,  for  the  Plaintiffs,  insisted  that  the  applicant  most 
pay  the  costs  of  the  suit ;  Burgess  v.  HiU  (26  Beav.  244). 

Mr.  BMshawe,  for  the  company. 

[644]  'The  Master  of  the  Rolls  [Sir  John  Romilly]  was  of  opinion  that  Mr. 
Uzielli  had  advanced  the  money  on  the  wine,  without  any  notice  of  the  fraud,  and 
that,  although  the  Court  would  prevent  his  selling  it  with  the  counterfeit  brand,  when 
that  was  removed,  he  had  a  lien  on  the  wine  its^f  for  the  amount  of  his  advances  in 
priority  to  the  Plaintiffs'  claim  for  costs  of  suit.  But  that  the  costs  of  this  motion 
must  be  paid  by  Mr.  Uzielli,  as  he  had  been  permitted  to  intervene  for  hia  own 
benefit.  Consequently  the  dock  company  would  have  the  first  charge  on  the  vine 
for  their  expenses,  Mr.  Uzielli  the  second  for  his  advances  and  his  costs,  and  the 
Plaintiffs  the  third  for  their  costs  of  suit.  He  directed  the  wine  to  be  delivered  over 
to  Mr.  Uzielli  upon  the  counterfeit  brands  being  removed  and  destroyed. 
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[644]    PuLUNO  V.  Thb  London,  Chatham  and  Dovkr  Railway  CJompany. 

JprU  22,  25,  1864. 

[S.  C.  affirmed  on  appe&l,  3  De  O.  J.  &  8.  661 ;  46  E.  R  793 ;  33  L.  J.  Ch.  506  ; 
10  L.  T.  741 ;  10  Jur.  (N.  S.)  665 ;  12  W.  R.  969.  See  jBomes  v.  Smdhsea  Railway 
Compamy,  1884,  27  Ch.  D.  543 ;  Kerford  r,  Seaeombe,  Hoylake  and  Deeside  Raiivxiy 
Compamy,  1888,  57  L.  J.  Ch.  273;  Finek  v.  London  and  Sowth-Westem  Railway 
Ccmpamiy,  1890,  44  Ch.  D.  349. 

Where  a  raUway  company  takes  lands  forming  part  of  a  "  house  "  within  the  92d 
section  of  8  &  9  Vict.  c.  18,  the  owner  can  compel  the  company  to  take  the  whole 
of  the  other  property  comprised  in  the  word  "  house,"  but  not  a  portion  only  of  it. 

Under  a  lease  dated  in  1853,  the  Plaintiff  was  lessee  of  a  house  and  premises  at 
Batteraea,  with  the  erounds  and  premises  attached  thereto,  together  with  a  piece  of 
land  adjoining,  called  the  Shoulder  of  Mutton  Field,  which  contained  about  two  and 
a  half  acres. 

Under  another  lease,  dated  in  1857,  he  was  lessee  of  another  adjoining  field  called 
Bank's  Field,  containing  about  seven  acres.  The  Plaintiff  grubbed  up  the  hedge 
separating  these  fields  and  made  various  alterations  in  the  premises,  which  it  is 
unnecessary  to  state. 

The  Defendants,  the  railway  company,  made  a  railway  across  both  fields,  having 
paid  into  Court  £50  for  [640]  the  part  taken.  The  Plaintiff  required  them  to  take 
the  whole  of  the  property,  as  forming  part  of  the  "  house  "  within  the  8  &  9  Vict, 
c.  18,  s.  92,  which  they  refused  to  do. 

This  suit  was  instituted  to  compel  the  Defendants  to  take,  not  the  whole,  but  only 
the  house,  garden  and  Shoulder  of  Mutton  Field. 

Mr.  Selw3m  and  Mr.  Mayhew,  for  the  Plaintiff,  argued  that  the  Shoulder  of 
Mutton  Field  formed  part  of  the  "  house  "  within  the  meaning  of  the  above  section, 
and  that  the  Defendants  were  bound  to  take  it.  In  the  alternative,  they  asked  that  the 
company  might  be  compelled  to  take  the  whole  of  the  property;  though  that  case  was 
not  made  by  the  bill.  They  relied  on  8  &  9  Vict.  c.  18,  s.  92  ;  Lord  Robert  Orogvenor 
V.  The  Hampstead,  &c..  Railway  Company  (1  De  G.  &  J.  446) ;  Cole  v.  The  ffest  London 
Railway  Company  (27  Beav.  242) ;  King  v.  The  Wycombe  Railioay  Company  (28  Beav. 
104) ;  Fergusson  v.  The  London,  Brighton,  dke.,  RaUway  Company  (23  Beav.  103) ;  Smith 
V.  MaHin  (2  Saund.  400) ;  Jacob's  Law  Diet.  (tit.  "  Curtilage  "). 

[Thb  Master  of  the  Rolls.  I  am  of  opinion  that  I  cannot  separate  Bank's 
Field  from  the  Shoulder  of  Mutton  Field.  I  wish  the  Defendants  to  consider  whether 
the  Plaintiff  can  compel  them  to  take  one  without  the  other.] 

Mr.  Baggallay  and  Mr.  Kekewich,  for  the  Defendants,  said  that  the  bill  only 
sought  to  compel  the  company  to  take  one  property  ;  and  that  if  the  bill  had  been 
framed  differently,  the  Defendants  would  have  made  a  [646]  different  case,  and  have 
produced  additional  evidence.  They  argued  that  the  company  was  not  now  bound  to 
meet  or  argue  a  different  case,  and  insisted  that  they  could  only  be  compelled  to  take 
the  portion  of  the  land  required  for  the  railway. 

The  Master  of  the  Rolui  directed  the  cause  to  stand  over. 

April  25.  The  Master  of  the  Rolls  [Sir  John  Romillyl  I  have  felt  consider- 
able embarrassment  about  this  case ;  but,  on  consideration,  I  am  of  opinion  that  I 
cannot  disturb  the  company  in  the  possession  of  the  property,  which  they  have 
entered  upon  fairly  and  according  to  the  statute,  after  making  the  proper  deposit  in 
Court. 

I  am  also  of  opinion  that  the  Plaintiff  asks  for  relief  which  this  Court  has  no 
authority  to  give  him,  namely,  to  declare  that  the  Defendants  are  bound  to  purchase 
the  interest  of  the  Plaintiff  in  the  premises  described  in  his  bill ;  for  when  I  come  to 
examine  what  it  is  they  ask  me  to  compel  the  Defendants  to  take,  I  find  that  the 
Plaintiff  is  en  joyine  Bank's  Field  in  conjunction  with  the  Shoulder  of  Mutton  Field, 
without  any  fence  between  them,  the  whole  forming  one  uninterrupted  field,  with  a 
pathway  leading  from  the  grounds  round  the  house  to  the  coachman's  cottage  in 
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Bank's  Field,  and  which  path  he  does  not  ask  to  be  taken.  In  addition,  there  «n 
poultry  yards,  piggeries  and  the  like,  which  are  enjoyed  with  the  hoose,  and  which 
the  Plaintiff  does  not  ask  the  company  to  take. 

[6471  I  am  of  (pinion  that,  upon  the  construction  of  this  clause,  which  has  been 
construed  veir  libenlly,  the  railway  company  was  bound,  if  the  Plaintiff  required  it, 
to  take  the  whole  of  the  house  and  the  whole  of  both  fields,  in  fact,  the  whole  of  thit 
curtilage,  which  is  surrounded  by  one  entire  fenee,  but  that  they  are  not  to  be 
compeUed  to  take  the  portion  specified  in  the  bill. 

To  the  alternative  relief  asked  at  the  Bu*,  that  the  Defendants  may  be  compiled 
to  take  the  whole,  the  Defendants  say  that  is  not  the  case  they  came  to  meet,  for  by 
the  bill  they  were  not  asked  to  purchase  Bank's  Field;  in  which  case  they  would  hare 
made  a  different  defence  from  what  they  have  done.  I  think  the  company  is  right  in 
that 

There  is,  however,  this  difficulty  in  the  case : — The  Defendants  have  no  convey- 
ance, and  have  got  no  title  to  the  land.  If  I  dismiss  the  bill  I  must  give  leave  to  wt 
Plaintiff  to  bring  an  action  of  ejectment,  and  if  he  obtains  judgment  in  it,  he  will 
recover  this  portion  of  his  land.  On  the  other  hand,  if  I  retain  my  present  opinion, 
and  the  company  should  come  for  an  injunction  to  restrain  the  action  of  ejectment,  I 
should  refuse  it.  So  that  it  appears  to  me  that  ultimately,  after  a  good  deal  of 
litigation  and  expense,  the  company  would  be  bound  to  take  and  pay  for  the 
whole. 

Taking  that  view  of  the  case,  I  should  have  been  very  glad  if  the  parties  had 
consented  to  allow  the  Plaintiff  to  amend  his  bill,  and  to  pray  either  in  the  alternative, 
either  that  the  company  should  take  the  whole  or  a  portion.  If  they  do  not  assent  to 
that  course,  I  must  dismiss  the  bill  without  coats,  and  without  prejudice  to  [648]  the 
Plaintiff  bringing  such  action  at  law  for  the  recovery  of  the  land  as  he  may  be 
advised. 

Note. — Upon  appeal  to  the  Lords  Justices,  Lord  Justice  Turner  considered  that 
the  land  actually  taken  did  not  form  part  of  the  "  house  "  within  the  92d  section,  but 
he  said  he  was  by  no  means  disposed  to  differ  from  the  opinion  of  the  Master  of  the 
Bolls  as  to  compelling  the  company  to  take  part.  The  appeal  was  dismissed  without 
costs,  yice-Chancellor  Knight  Bruce  saying  he  entertained  some  doubt  on  the  matter. 


[648]    Blundsll  v.  Chapman.    March  2,  4,  1864 

[S.  C.  33  L.  J.  Ch.  660;  10  L.  T.  152;  10  Jur.  (N.  S.)  332;  12  W.  R  540.] 

Under  a  devise  of  real  and  personal  estate  to  the  widow  for  life,  and  afterwards  to 
the  testator's  four  children  "  or  "  their  children,  share  and  share  alike ;  and  if  any 
of  such  children  should  die  without  leaving  a  child,  his  share  was  to  be  divided 
between  "the  survivor  or  survivors"  of  them  "or"  their  children  :  Held  that  "or" 
could  not  be  read  as  "  and,"  nor  " survivors"  as  "  others,"  and  that  the  effect  of  the 
gift  was  to  substitute  children  for  their  parents  who  died  in  the  life  of  the  tenant 
For  life.  One  child  died  in  the  life  of  the  tenant  for  life  without  issue,  and  at  the 
death  of  the  latter  the  three  other  children  and  several  grandchildren  were  living. 
Held  that  the  three  children  took  exclusively  as  tenants  in  common. 

This  was  a  special  case,  which  stated  as  follows : — 

The  testator,  W  his  will  dated  in  January  1839,  gave  all  his  real  and  personal 
estate  to  his  wife  Harriet  Chapman  for  her  life,  or  until  she  should  marry  again.  He 
proceeded  as  follows : — "  And  my  will  and  meaning  is  that,  immediately  after  the 
decease  or  day  of  marriage  of  my  said  wife  as  aforesaid,  I  do  hereby  order  and  direct 
that  all  the  real  and  personal  estate  which  my  said  wife  shall  then  be  possessed  of 
(her  funeral  expenses  being  first  paid  thereout)  shall  be  equally  and  fairly  divided 
between  my  three  sons  and  one  daughter  (that  is  to  say),  William  Chai)man,  Heniy 
Chapman,  George  Chapman  and  Harriet  Chapman,  or  their  child  or  children,  share 
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•nd  share  alike  for  ever ;  but  in  case  any  or  either  of  my  said  sons  or  daughter  shall 
happen  to  decease  without  leaving  a  lawful  child  or  children,  that  then,  in  such  case, 
hia,  ner  or  their  share  or  shares  of  my  estates  as  aforesaid  shall  be  equally  divided 
be{649}-tween  the  survivor  or  mrvivors  of  him,  her  or  them,  or  his,  her  or  their  child 
or  children,  share  and  share  alike  for  ever." 
The  testator  died  in  April  1839. 

Harriet  Chapman,  the  daughter,  died  in  May  1856,  without  having  been  married. 
The  testators  widow  died  in  February  1861,  without  having  married  again. 
Williara  Chapman,  the  son,  had  six  children  (the  Fluntiffs),  all  of  whom  were  bom 
in  the  lifetime  of  the  testator's  widow. 

Greorge  Chapman  had  three  children,  one  bom  in  the  lifetime  of  the  testator's 
widow,  and  two  others  bom  since  her  death. 

The  testator's  other  son,  Henry  Chapman,  had  never  been  married. 
Under  these  cireumstanoes,  a  question  had  arisen  whether,  upon  the  true  con- 
struction of  the  testator's  will,  his  real  and  personal  estate  became  divisible,  upon  the 
death  of  his  widow,  amongst  his  three  children  who  survived  her  in  equal  shares,  or 
became  divisible  equally  amongst  them  and  their  children  born  in  the  lifetime  of  the 
widow. 

Mr.  C.  C.  Barber,  for  the  Plaintifb,  contended  that,  according  to  the  true  con- 
struction of  the  will,  the  word  "  or  "  following  the  words  "  Harriet  Chapman  "  in  the 
gift,  and  the  word  "  or  "  interposed  between  the  words  "  him,  her  or  them,"  and  the 
wonls  "  his,  her  or  their  child  or  children  "  in  the  subsequent  part  of  the  gift  [660] 
were  respectively  to  be  read  "and  ;"  that  consequently  the  gift  took  effect  in  favor 
of  the  testator's  surviving  children  William,  Henry  and  Oeorge,  and  the  respective 
children  of  the  testator's  sons  William  and  George  bom  in  the  lifetime  of  the  widow 
in  equal  shares  as  tenants  in  common.  He  cited  Eccard  v.  Brooike  (2  Cox,  213) ; 
Bidmrdgon  v.  Spraag  (1  Peere  Wms.  434). 

Mr.  Bristowe,  for  the  Defendants,  on  the  other  hand,  contended  that  the  word  "or" 
was  substitutionary  in  each  case,  and  that  the  words  "  survivor  or  survivors  "  were  to 
be  read  as  "  other  or  others,"  and  that  upon  the  whole,  the  testator's  intention  was 
to  substitute  the  children  of  any  of  his  four  children  who  might  die  in  the  lifetime  of 
his  widow  for  such  children  so  dying,  and  to  vest  in  such  children  of  deceased 
children,  in  equal  shares  as  tenants  in  common,  the  share  which  such  children  so 
dying  would  have  taken  had  the^  survived  the  tenant  for  life ;  that  consequently, 
inasmuch  as  none  of  the  four  children  died  in  the  lifetime  of  the  tenant  for  life 
leaving  children,  the  testator's  three  children  were  entitled,  under  the  terms  of  the 
original  gift,  to  three-fourths  of  the  testator's  real  and  personal  estate,  and,  under  the 
survivorship  clause,  to  the  remaining  fourth  as  tenants  in  common.  He  cited 
Richardson  v.  Spraag  (note)  (2  Eq.  Ca.  Ab.  368) ;  Orooke  v.  De  Fandes  (9  Ves.  197) ; 
Montagu  v.  Nucella  (1  Russ.  165) ;  Salislmrtf  v.  Petty  (3  Hare,  86) ;  Price  v.  LoeMey 
(6  Beav.  180) ;  WMcher  v.  Penley  (9  Beav.  477) ;  PmUy  v.  Penley  (12  Beav.  547) ; 
Sparks  v.  Restal  (24  Beav.  218) ;  Timing  v.  StadAouse  (27  Beav.  434). 
Mr.  C.  C.  Barker,  in  reply. 

[651]  Thx  Master  of  the  Bjolia  [Sir  John  Bomilly].  I  will  look  into  the  cases, 
hot  my  general  impression  on  the  construction  of  the  will  is  that  I  must  treat  these 
two  gifts  as  separate  and  distinct,  and  not  construe  one  by  the  other. 

I  cannot  alter  "  and  "  into  "  or  "  in  this  devise.  I  am  of  opinion  that  the  gift  to 
the  children  is  substitutionary,  and  this  accords  with  the  recent  decisions.  The 
testator  directs  his  property  to  be  divided  between  his  own  children  or  their 
ehUdren,  that  is,  the  children  are  to  take  in  the  place  of  their  parents  if  deceased. 
If  Eeeard  v.  Brooke  had  been  followed  by  every  other  case,  I  should  be  bound 
to  foUow  it,  as  I  think  it  better  to  adhere  to  decided  cases  and  not  to  unsettle 
tiielaw. 

The  modem  tendency  is  to  construe  the  words  as  you  find  them,  and  I  am  clear 
that  I  cannot  change  the  word  "  survivors  "  into  "  others,"  which  would  be  making 
a  mere  arbitrary  change  in  the  words.  It  is  clear  that  the  testator  intended  that,  if 
one  of  his  children  died  childless  before  the  period  of  distribution,  his  share  of  the 
property  should  be  divided  amongst  the  survivors,  that  is,  amongst  those  who  survived 
the  tenant  for  life.     I  think  that  the  testator,  when  he  gave  over  the  shares  to  the 
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survivor  or  sarvivors  or  their  dtiUrai,  had  not  preMnt  to  his  mind  the  iaet  that  then 
words  could  have  no  appUcation  if  the  gift  was  substitutionary.  My  present 
impression  is  that  it  is  proper  to  read  the  words  as  they  stand,  and  in  doing  to  to 
treat  the  words  or  their  chilirt%  as  inofficious. 

[662]  March  4.  The  Master  of  the  Bolls  said  he  had  looked  at  all  the  casea 
on  the  subject^  but  that  they  had  afforded  him  very  little  assistance ;  that  he  wu  of 
opinion  that  he  must  read  the  words  as  they  stood,  and  that  he  could  neither  chance 
"  or  "  into  "  and  "  or  "  survivors  "  into  "  others."  That  in  the  first  gift  the  plain 
meaning  was  to  substitute  grandchildren  in  the  place  of  their  parents  who  predeceased 
the  tenant  for  life,  and  that,  in  the  gift  over,  tne  testator  had  overlooked  the  effect 
of  the  words  indicative  of  substitution,  when  none  could  take  place  if  the  surviving 
children  were  to  take  the  shares  given  over.  That  he  was  of  opinion  that  tbe 
property  must  be  divided  among  the  children  who  survived  the  tenant  for  life  and  the 
children  of  any  predeceased  child  leaving  children,  such  children  being  substituted 
for  their  parent ;  that  therefore,  on  the  death  of  the  widow,  and  in  the  events  which 
had  happened,  the  testator's  three  surviving  children  took  the  property  equally  at 
tenants  in  common. 

[663]    Davidson  v.  Ghalhkrs.    Pkrbt  v.  Chalmers.    Mar  A  4, 16,  1864. 

[S.  C.  33  L.  J.  CHi.  622 ;  10  L.  T.  217  ;  10  Jur.  (N.  S.)  910 ;  12  W.  R  592. 
See  Hendey  v.  WMs,  1867,  16  L.  T.  682.] 

Interests  given  to  an  uncertificated  bankrupt,  contingently  on  his  obtaining  hit 
certificate :  Held  to  pass  to  his  assignees  on  the  happening  of  that  event. 

A  testatrix  provided  uiat  in  case  her  nephew,  who  was  an  uncertificated  bankrupt, 
should  obtain  his  certificate,  so  as  to  be  enabled  to  hold  and  enjoy  real  and 
personal  estate  for  his  own  absolute  personal  use,  enjoyment  and  benefit,  free  from 
the  control  of  any  other  person,  the  income  of  her  residue  should  be  paid  to  him 
for  life.  On  his  subsequent  discharge,  under  the  Bankrupt  Act :  Held,  that  hit 
life  interest  passed  to  his  assignees  as  a  contingent  interest  then  coming  into 
possession. 

The  Plaintiff  Daniel  Mitchell  Davidson,  the  nephew  of  the  testatrix  Sophia  Forbes, 
had  been  adjudicated  bankrupt  in  June  1854,  and  had  not  obtained  his  certificate  at 
the  deaUi  of  the  testatrix. 

By  her  will,  dated  the  8th  of  April  1856,  Sophia  Forbes  gave  her  residuary  real 
and  personal  estate  to  trustees,  upon  trust  to  realise  and  invest,  and  to  stand 

g>8se8sed  of  the  securities  upon  trust,  during  the  life  of  her  nephew  Daniel  Mitchell 
avidson,  at  their  own  free  will  and  uncontrolled  discretion,  to  pav  and  apply  the 
whole  or  any  part  of  the  income,  dividends  and  annual  produce  of  the  said  real  and 
personal  estate  and  securities,  which  should  or  might  accrue  due  thereon  during  his 
uf e,  to  or  for  the  benefi  of  Damiel  Mitchell  Davidson,  or  of  hit  wife  or  ehM  or  children  or 
any  or  either  of  them,  at  such  time  or  times  and  in  such  manner  as  the  executors  and 
trustees  should,  in  their  uncontrolled  discretion,  think  proper,  and  so  nevertheless 
and  to  the  intent,  and  the  said  testatrix  did  thereby  expressly  declare  her  will  to  be 
that  her  nephew  Daniel  Mitchell  Davidson,  or  his  wife  or  child  or  children  during  his 
life,  should  not  be  entitled  to  or  have  any  right,  either  in  law  or  equity,  to  claim, 
demand  or  recover  any  part  or  proportion  of  the  income,  dividends  or  annual 
produce  of  the  said  real  and  personal  estate  and  securities,  or  be  [664]  entitled 
thereto,  unless  at  and  by  the  free,  spontaneous  and  uncontrolled  will  of  her  said 
executors,  and  as  to  such  part  and  so  much  of  the  income,  dividends  and  annual 
produce  as  should  accrue  due  and  be  received  during  the  life  of  Daniel  Mitchell 
Davidson,  and  which  should  not  be  paid  to  him,  or  applied  for  his  own  use  and 
benefit,  or  the  use  and  benefit  of  his  wife  or  children  as  aforesaid,  upon  trust  from 
time  to  time  to  invest  the  same  as  therein  mentioned.  After  the  decease  of  Daniel 
Mitchell  Davidson,  the  property  was  given  upon  certain  trusts  for  his  widow  and 
children,  and  in  default,  to  other  persons. 
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Provided  nevertheless,  and  the  said  testatrix  thereby  declared  her  will  to  be,  that 
in  case  her  nephew  Daniel  Mitchell  Davidson,  who  had  recently  been  made  and  was 
then  a  bankrupt  and  had  not  obtained  bis  certificate,  should  at  any  time  obtain  his 
certificate,  so  as  to  be  enabled  to  hold  and  enjoy  real  and  personal  estate  for  his 
own  absolute  personal  use,  enjoyment  and  benefit,  then  and  in  such  case  she  directed 
and  declared  that  thereupon  and  thenceforth  during  his  life,  and  so  long  as  he  should 
by  law  be  entitled  to  and  enabled  to  hold  and  enjoy  real  and  personal  estate  for  bis 
own  absolute  personal  use,  enjoyment  and  benefit,  and  free  from  the  control  or  right 
of  any  and  every  person,  being  or  claiming  to  be  a  creditor  of  him  her  nephew,  the 
whole  of  the  interest,  dividends  and  annual  income  of  all  the  trust  estate,  moneys  and 
premises  and  trust  funds,  which  should  accrue  due  and  payable  during  the  time  afore- 
said, should  be  paid  by  her  executors  to  her  nephew  Daiiiel  Mitchell  Davidson  for  his 
own  use  and  benefit 

The  testatrix  died  on  the  8th  of  April  1867,  and  her  residue  amounted  to 
£27,730  ^£3  per  cents. 

[666]  At  the  date  of  the  testatrix's  will  and  of  her  decease,  Daniel  Mitchell 
Davidson  was  a  bankrupt^  and  had  not  obtained  his  certificate  of  conformity  under 
the  Bankruptcy  Acts  then  in  force.  On  the  23d  of  March  1863  he  applied  to  the 
Court  of  Bankruptcy  in  London  for  his  dischanze  under  the  Bankruptcy  Act,  1861. 
Such  application  was  heard  before  one  of  the  Commissioners  of  the  Court,  and  the 
Court  adjudged  that  he  was  entitled  to  such  discharge  unconditionally,  and  an  order 
to  that  effect  was  signed  by  the  Commissioner  on  the  23d  of  March  1863,  and  the 
order  of  discharge  was  subsequently  drawn  up  and  signed  by  the  Commissioner  on 
the  23d  day  of  April  1863. 

Prior  to  his  discharge,  the  trustees  had  made  payments  to  him  amounting  to 
jei870. 

Daniell  Mitchell  Davidson  had  never  been  married. 

The  first  suit  was  instituted  in  June  1863  by  Daniel  Mitchell  Davidson  against 
the  four  trustees  and  executors,  praying  a  declaration  that  he  was  entitled  to  the 
income  already  received  and  to  the  future  income  of  the  residue. 

The  suit  of  Perry  v.  Chalmers  was  instituted  by  persons  interested  in  the  residue, 
subject  to  the  prior  interests  of  Daniel  Mitchell  Davidson  and  his  wife  and  children, 
for  the  administration  of  the  estate,  and  contesting  the  propriety  of  the  payment  of 
jei870  to  the  bankrupt. 

Mr.  Selwyn  and  Mr.  T.  H.  Terrell,  for  Daniel  Mitchell  Davidson.  The  first 
discretionary  trust  is  perfectly  valid ;  Holmes  v.  Perry  (3  Kay  &  John.  90) ;  Kearsley 
v.  Wood^W&ycock  (3  Hare,  185) ;  Page  v.  Way  (3  Beav.  20) ;  and  the  payments 
before  the  discharge  were  proper,  having  regard  to  the  wide  discretion  vested  in  the 
trustees.  If  the  trustees  had  thought  fit  to  provide  a  dinner,  or  to  enter  into  a 
contract  for  finding  food  and  clothing,  for  Davidson,  the  benefit  would  not  pass  to 
his  assignees.  The  non-execution  of  the  trust  cannot  disappoint  the  Plaintiff,  Brown 
v.  Higgs  (8  Yes.  561),  who  is  the  only  existing  object  of  the  discretion.  As  to  the 
£1870,  the  payment  was  proper,  and  there  is  no  right  of  recouping  in  the  case  of 
voluntary  payments,  and  the  Plaintiff  is  entitled  to  the  whole  of  the  income  prior  to 
his  obtaining  his  order  of  discharge. 

But  the  second  trust,  which  was  to  arise  on  his  obtaining  his  certificate,  is  free 
from  all  objection.  Though  he  could  not  have  created  such  a  trust  in  his  own  favor, 
still  a  stranger  might  do  so,  and  had  a  clear  right  to  regulate  the  application  of  his 
own  property  for  the  benefit  of  another  person.  The  Plaintiff  is  therefore  entitled  to 
the  income  which  accrued  since  the  order  of  discharge  was  pronounced  ;  Re  Lafore^ 
{9  Jur.  866). 

Mr.  Southgate  and  Mr.  Bristowe,  for  Perry  and  the  parties  presumptively  entitled, 
subject  to  the  interests  of  Davidson,  his  wife  and  children. 

Mr.  J.  H.  Palmer  and  Mr.  E.  F.  Smith,  for  the  assignees.  This  is  an  attempt  to 
attach  to  the  property  incidents  which  are  quite  inconsistent  with  the  ownership, 
and  to  give  to  the  nephew  this  property  discharged  of  the  rights  accruing  on  his 
bankruptcy.  The  bankrupt  is  the  only  existing  object  of  the  discretion,  and  this  is 
a  [667]  trust  in  his  favor  alone.  Whatever  interest  the  Plaintiff  took,  and  the 
benefit  of  the  discretion,  to  whatever  extent  it  could  be  exercised  in  his  favor, 
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passed  to  his  assignees ;  Snewdm  v.  Dale  (6  Sim.  624) ;  Lord  v.  Bumn  (2  T. 
&  Col.  (C.  C.)  98)  j  Yamghnuband  v.  OiOome  (1  CoL  400);  fFaUaee  y.  Andenm 
(16  Bear.  533). 

The  trust  to  arise  on  the  Plaintiff's  obtaining  his  certificate  was  a  future  oontingent 
interest  which  passed  to  his  assignees ;  Higden  v.  WiUiamion  (3  Peere  Wms.  132). 

As  to  the  J&1870,  the  trustees  having  exercised  their  discretion,  and  made  it  the 
property  of  the  Plaintiff  and  his  assignees,  it  ought  to  be  repaid  bv  the  trustees,  or 
made  good  out  of  any  future  interest  of  the  Plaintiff;  Priady  v.  Kose  (3  Mer.  86); 
WoodmU  V.  Grealey  (8  Sim.  180). 

Mr.  C.  Browne,  for  the  assignee  of  a  legacy,  did  not  object  to  the  common  decree 
for  an  accounts 

Mr.  Baggallay  and  Mr.  Shebbeare,  for  the  executors,  argued  that  the  point  between 
the  Co-defendants,  as  to  the  £1870,  could  not  be  now  determined. 

Mr.  T.  H.  Terrell,  in  reply.  The  proviso  is  "so  as  to  be  enabled  to  hold  and 
enjoy  real  and  personal  estate."  This  contemplates  the  personal  enjoyment  by  the 
Plaintiff  of  the  very  property,  and  his  assignees  can  make  no  claim  by  virtue  of  thb 
clause. 

[668]  Manili  16.  Thx  Master  of  thk  Rolls  [Sir  John  Romilly].  All  that  the 
Plaintiff  asks  in  the  first  suit  of  Davidson  v.  Chalmers  is  a  declaration  that  he  is  entitled 
to  the  income  of  the  fund  given  by  the  will  of  the  testatrix,  which  accrued  after  hit 
discharge.  The  clause  of  the  will  relating  to  this  is  to  the  effect  that,  in  case  Daniel 
Mitchell  Davidson  "  shall  at  any  time  obtain  his  certificate,  so  as  to  be  enabled  to  hold 
and  enjoy  real  and  personal  estate  for  his  own  absolute  personal  use,  enjoyment  and 
benefit,"  thereupon  and  thenceforth  during  his  life  the  income  is  to  be  paid  to  him. 
He  has,  in  substance,  obtained  his  certificate  or  his  discharge  under  the  Bankrupt 
Act^  and  he  is  enabled  to  hold  and  enjoy  real  and  personal  estate,  for  if  anyone  were 
now  to  leave  him  a  legacy  or  to  give  him  a  sum  of  money,  he  could  hold  and  enjoy 
it  free  from  the  control  of  anyone.  He  has,  therefore,  in  terms,  complied  with  the 
condition. 

The  question  is,  what  is  the  effect  of  these  words,  giving  him  the  income  of  the 
residue  during  his  life !  Several  cases  were  cited  to  me,  but  I  did  not  require  any 
authority  for  the  proposition  that  the  contingent  interests  of  a  bankrupt  pass  to  hw 
assignees,  and  that  where  there  is  a  gift  to  a  man  on  the  happening  of  a  contingency, 
and  he  becomes  bankrupt,  his  contingent  interest  may  be  disposed  of  by  his  assignees, 
The  contingency  referred  to  in  this  will  is  similar  to  any  other  contingency,  such  as 
if  the  interest  had  been  given  to  him  on  a  person  coming  from  Rome :  it  is  therefore 
a  contingent  interest  .which  might  be  disposed  of. 

Mr.  Terrell,  feeling  this  difficulty,  argued  that  this  meant  "  when  he  should  by  law 
be  entitled  to  and  enabled  to  hold  and  enjoy  "  this  particular  property  free  [669]  from 
the  control  of  any  other  person ;  but  I  do  not  think  that  this  is  the  true  oonstructioD 
of  the  will — if  it  were,  the  answer  is,  that  that  time  will  never  arrive,  for  it  is  not 
permitted  by  law  to  give  property  in  that  manner.  It  is  simply  an  attempt  to  give 
a  life  interest  in  property  to  a  man  in  such  a  manner  as  not  to  be  subject  to  his  deots, 
control,  or  engagements,  and  to  apply  to  a  man  those  fetters  which  are  creatures  of 
equity,  and  can  only  be  applied  to  a  married  woman.  The  law  does  not  permit  that 
to  be  done.     I  can  make  no  order  in  the  first  suit. 

In  the  second  suit  I  do  not  mean  to  express  any  opinion  as  to  the  money  applied 
by  the  executors  for  the  benefit  of  the  bankrupt  when  he  was  under  that  disability  of 
acquiring  property  which  attaches  to  an  uncertificated  bankrupt.  I  will  simply  make 
a  decree,  in  the  second  suit,  for  the  administration  of  the  estate,  and  direct  an  inquiry 
what  moneys  have  been  paid  to  Daniel  Mitchell  Davidson  during  the  period  I  nave 
referred  to,  and  under  what  circumstances. 
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[660]    Bbbminghau  e.  Sheridan.    Be  Waterloo  Life,  &o.,  Assurance  Cohfant 

(No.  4).    March  16,  1864. 

[S.  C.  33  L.  J.  Ch.  571;  10  L.  T.  266;  10  Jur.  (N.  S.)  415;  12  W.  R  668. 
See  Etxuu  v.  Wood,  1867,  L.  B.  5  Eq.  14 ;  Paine  v.  Hutchinson,  1868,  L.  B. 
3  Ch.  393.] 

The  Defendant  a^eed  to  purchase  from  the  Plaintiff  some  shares  in  a  company,  and 
he  paid  the  price,  but  the  directors  Yhaving  the  power)  refused  to  assent,  so  that 
the  purchaser's  name  could  not  be  placed  on  the  register.  The  Court  refused  to 
compel  the  assent,  and  also  refused  to  decree  the  specific  performance  of  the 
oontoaot. 

In  Juljr  1862  the  Plaintiff,  Mr.  Bermingham,  being  the  registered  owner  of  1000 
£5  shares  in  the  above  company,  on  which  6s.  onlv  per  share  had  been  paid,  verbally 
agreed  to  sell  them  to  Mr.  Sheridan  for  £250,  and  Mr.  Sheridan  agreed  to  purcham 
them  on  those  terms.  The  purchase-money  was  paid,  but  before  any  legal  transfer 
had  been  executed,  the  company  was,  on  the  6th  of  December  1862  ordered  to  be 
wound  up. 

Subsequently  to  the  order  to  wind  up^  a  transfer  of  the  shares  was  executed  by 
both  parties,  but  the  official  liquidator  refused  to  register  or  recognize  it,  and  Mr. 
Bermingham  was  thereupon  put  on  the  list  of  contnbutories,  and  steps  were  being 
taken  to  compel  him  to  pay  a  call  of  7s.  per  share. 

On  the  7th  of  November  1863  Mr.  Sheridan  commenced  an  action  at  law  against 
Mr.  Bermingham  to  recover  back  the  £250  as  upon  a  failure  of  consideration. 

In  November  1863  Mr.  Bermingham  filed  his  bill  for  specific  performance  against 
Mr.  Sheridan,  submitting  that  he,  the  Plaintiff,  was  a  trustee  for  the  Defendant,  and 
as  such  entitled  to  be  indemnified  against  the  call  and  all  claims  and  demands  in 
respect  of  the  shares.  The  bill  prayed  that  the  agreement  might  be  specifically 
performed,  and  that  the  Defendant  Sheridan  might  pay  to  the  ofiScial  liquidator  of  the 
company  the  sum  of  [661]  £350  in  satisfaction  of  the  call  on  the  1000  shares,  or,  in 
the  event  of  the  Plaintiff  paying  the  same,  that  the  Defendant  might  repay  that  sum 
to  the  Plaintiff  with  interest,  and  that  the  Defendant  Sheridan  might  be  restrained 
by  injunction  from  prosecuting  the  action  at  law  for  recovering  the  £250. 

Mr.  Bermingham  also,  in  January  1864,  presented  a  petition  in  the  winding  up 
against  the  official  liquidator  and  Mr.  Sheridan  detailing  the  circumstances,  insisting 
that  the  transfer,  being  made  in  pursuance  of  a  contract  for  purchase  or  sale  which, 
at  the  commencement  of  the  winding  up  of  the  company  was  binding  both  at  law  and 
in  equity,  ought  to  be  registered  and  recognized  by  this  Court  in  the  winding  up,  and 
that,  if  needful,  Mr.  Sheridan  should  be  approved  by  this  Court  as  a  fit  person  to 
become  the  proprietor  of  the  said  shares.  It  alleged  that  Mr.  Sheridan  was  a  solvent 
person  and  in  all  respects  suitable  and  fit  to  be  approved  as  the  transferee  of  the 
shares  in  the  place  of  the  Petitioner.  The  petition  prayed  that  the  transfer  of  the 
1000  shares  from  Mr.  Bermingham  to  Mr.  Sheridan  might  be  registered. 

The  portions  of  the  deed  of  settlement  of  the  company,  dated  the  1 1th  of  November 
1851,  which  related  to  this  matter,  provided  as  follows : — 

225.  That  every  shareholder,  &c.,  "  may  procure  some  other  person  or  persons  to 
become  a  proprietor  in  respect  of  all  or  any  of  the  shares  held  by  him,  her,  or  them 
in  the  camtal  of  the  company,  or  sell  the  same  to  the  board  of  directors." 

226.  That  whenever  any  such  shareholder  or  shareholders  should  have  procured 
some  other  person  to  become  a  proprietor  in  respect  of  the  shares  held  by  [662]  him, 
he  "  shall  give  notice  in  writing  at  the  office  of  the  company,  and  shall  describe  in 
the  same  notice  the  name  and  residence  of  the  proposed  proprietor,"  and  the  number 
of  the  share  in  respect  of  which  he  shall  have  procured  such  person  to  become  a 

'  proprietor. 

234.  That  when  and  so  often  as  any  person,  not  a  purchaser  from  the  board  of 
directors,  shall  have  been  approved  of  by  the  board  of  directors  as  a  fit  person  to 
become  a  proprietor  of  any  share  or  shares  in  the  capital  of  the  company,  and  such 
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entiy,  erasure,  or  other  alteration  in  respect  of  such  share  or  shares  shall  have  been 
made  by  the  board  of  directors  in  the  share  register  book  as  hereinbefore  is  required, 
the  proprietor  of  such  share  or  shares  and  all  persons  claiming  by,  from,  or  under 
him  or  her,  except  the  person  approved  of  as  a  proprietor,  shall  (subject  to  the 
provisions  of  the  Act  7  &  8  Vict,  c  1 10)  from  the  time  of  such  entry,  erasure,  or 
other  alteration,  and  on  payment  of  any  further  instalment  or  instalments  vhich  nuv 
then  have  been  previously  called  for  on  such  share  or  shares,  be  for  ever  acquitt^ 
and  discharged  from  all  further  liabilities,  and  other  obligations  in  respect  of  sncb 
share  or  shares,  and  from  all  further  claims  and  demands  on  account  of  the  same. 
And  the  certificate  of  such  entry,  erasure,  or  other  alteration,  to  be  given  by  the 
board  of  directors  as  hereinbefore  required,  shall  at  all  times  be  evidence  of  snch 
acquittance  and  discharge  as  aforesaid  in  respect  of  such  share  or  shares. 

The  cause  and  petition  now  came  on  for  nearing. 

Mr.  Selwyn  and  Mr.  Fry,  for  Mr.  Bermingham,  argued  that  the  contract  was  one 
which  this  Court  would  specifically  enforce;  Dvneuft  v.  Albrecht  (10  Sim.  189);  and 
that  the  [663]  Plaintiff  was  now  a  mere  trustee  for  the  Defendant^  and  was  therefore 
bound  to  indemnify  him  against  all  future  calls  and  liabilities ;  Lindley  on  Partnership 
(p.  608). 

Mr.  Hobhouse  and  Mr.  W.  W.  Ckraper,  for  Mr.  Sheridan,  argued  that  the  oontraet 
was  conditional  on  the  approval  of  the  directors,  and  that  if  the  Plaintiff  was  not 
in  a  position  to  give  a  complete  transfer  of  the  shares,  the  contract  could  not  be 
enforced. 

Mr.  Baggallay  and  Mr.  Swanston,  for  the  official  liquidator. 

Mr.  Selwyn,  in  reply. 

The  Master  07  the  Bolls  [Sir  John  Romilly].  That  there  was  an  agreement 
in  this  case  nobody  can  doubt ;  but  the  question  is,  first,  what  were  the  terms  of  the 
agreement ;  and,  secondly,  whether  it  is  one  which  can  be  carried  into  execution  by  a 
decree  of  the  Court  for  specific  performance.  The  agreement  was  that  the  Plaintiff 
should  sell  and  the  Defendant  should  buy  1000  shares  in  the  company  for  £250 ;  a 
deed  of  transfer  has  been  executed  by  both  parties,  the  one  selling  and  the  other 
accepting  the  shares.  Hie  first  question  is,  whether  that,  without  anything  further, 
constitutes  Mr.  Sheridan  a  shareholder  in  the  company ;  no  doubt  it  would  if  he  had 
been  admitted  on  the  register. 

It  was  a  contract  conditional  on  the  company  accepting  the  Defendant  as  a  share- 
holder. Whether  it  was  so  stated  at  the  time  of  the  contract  is  not  of  very  mueh 
[664]  importance,  because  that  must  necessarily  be  implied  in  every  contract  for  the 
sale  of  shares.  The  sale  of  shares  can  only  take  place  provided  it  is  in  conformity 
with  the  rules  and  regulations  of  the  company.     Here  the  220th  and  234th  articles 

Erovide  that  the  directors  shall  have  power  to  reject  a  person  from  becoming  a  share- 
older,  and  they  make  the  approval  of  the  directors  necessary  to  constitute  a  complete 
and  valid  sale  of  shares  from  a  shareholder  in  the  company  to  a  stranger.  Conse- 
quently, no  contract  for  the  sale  of  shares  by  a  shareholder  in  this  company  will  be 
valid,  nor  can  it  be  carried  into  execution,  unless  the  directors  can  be  compelled  to 
admit  the  purchaser  as  a  shareholder.  Directors  might  wantonly  or  for  some  idle 
and  foolish  reason  reject  a  person,  and  this  Court  might,  in  such  a  case,  have  power 
to  compel  them  to  admit  him  as  a  shareholder.  But  it  is  obvious  that  they  maat 
have  a  very  large  discretion  in  such  matters,  or  else  it  would  be  easy  for  shareholders, 
when  they  thought  the  company  was  getting  into  difficulties,  to  get  rid  of  their  shares 
by  putting  a  mere  nominal  shareholder  on  the  register,  the  effect  of  which  might  be, 
to  render  it  impossible  for  the  creditors  of  the  company  to  get  paid  their  debts,  and 
would,  at  all  events,  throw  the  burden  of  the  debts  on  those  shareholders  who  remained. 
Now  it  is  established  in  this  case  that  the  companv,  through  their  official  liquidator,  who 
alone  is  competent  to  act  for  them,  has  thought  it  right  to  refuse  to  register  tJie 
Defendant  as  a  shareholder,  and  accordingly  I  stoppM  the  counsel  for  the  official 
liquidator  on  that  point,  and  I  said  that  I  saw  nothing  in  the  deed  of  settlement  of 
the  conipany  or  in  the  evidence  which  would  enable  me  to  compel  the  directors  to 
admit  Mr.  Sheridan  as  a  shareholder  of  the  company.  Then,  if  that  be  so,  and  the 
Court  has  not  the  power  to  put  him  on  the  register  of  shares,  the  question  is,  what 
follows.    The  passage  [666]  read  from  Mr.  Lindley's  book  states  what  is  established 
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in  a  great  number  of  cases,  and  merely  amounts  to  this : — ^That  in  all  cases  where 
shares  are  sold  by  a  shareholder  to  another  person,  the  duty  of  proTidine  for  all  the 
future  calls  and  liabilities  falls  upon  the  purchaser  from  the  cute  of  the  contract. 
But  that  proposition  assumes  that  the  contract  is  duly  carried  into  execution  by  the 
ultimate  introduction  of  the  purchaser's  name  upon  the  list  of  shareholders.  In  that 
case,  the  liabilities  of  the  vendor  with  respect  to  the  shares  ceases,  and  they  attach  to 
the  purchaser  from  the  date  of  the  contract,  as  soon  as  the  name  of  the  purchaser  haa 
been  entered  in  the  register,  when,  as  between  them,  it  has  reference  back  to  the  date 
of  the  contract  But  unless  the  contract  for  sale  can  be  carried  into  effect,  that 
liability  cannot,  in  the  absence  of  an  express  stipulation,  attach,  because  the  person 
who  agrees  to  purchase  the  shares  is  not  the  purchaser  in  the  proper  sense  of  the 
word,  for  he  is  not  allowed  to  become  a  shareholder.  I  can  well  conceive  that  a 
contract  of  this  nature  might  exist : — ^A  purchaser  might  say  to  a  vendor,  "  I  will  buy 
your  1000  shares  in  this  company;  if  the  directors  do  not  choose  to  assent  to  my 
being  put  on  the  list  of  shareholders,  we  cannot  compel  them  to  do  so ;  nevertheless, 
as  between  ourselves,  there  shall  be  this  contract: — We  will  act  exactly  as  if  the 
shares  had  been  sold  to  me,  and  I  had  been  accepted  as  a  shareholder.  You  shall 
pay  me  all  the  future  dividends  and  I  will  pay  every  future  call  and  indemnify  you 
from  every  future  liability."  That  might  be  a  perfectly  good  contract  as  between 
the  contracting  parties,  though  it  would  affect  no  one  else,  and  I  at  one  time  thought 
it  might  have  been  the  case  here,  but,  on  referring  to  the  evidence,  I  do  not  find 
anything  which  indicates  such  a  contract 

[666]  In  this  state  of  circumstances,  I  am  of  opinion  that  if  the  company  chooses 
to  accept  this  gentleman  as  a  shareholder,  they  will  then  ratify  the  whole  transaction, 
and  it  will  bind  the  parties  to  the  contract  from  the  time  it  was  entered  into.  But  if 
they  do  not,  I  am  of  opinion  that  the  contract  between  these  parties  cannot  be 
enforced,  and  that  I  must,  therefore,  dismiss  both  the  bill  and  the  petition. 

[666]    Nkvk  v.  FiiOOD.    May  31,  1864. 

[S.  C.  34L.  J.  Ch.  89;  10L.T.  620;  4N.  R207;  10  Jur.  (N.  S.)  607 ; 

12  W.  B.  897.] 

In  1848  A.'s  judgment  was  obtained  and  registered  in  Yorkshire. 

In  1850  B.'s  judgment  was  obtained  and  registered  both  in  Yorkshire  and  in  the 
Common  Pleas.  After  this,  A.  for  the  first  time  registered  his  judgment  in  the 
Common  Fleas.  Held,  that  A.'s  judgment  had  priority  over  B.  s  as  to  lands  in 
Yorkshire. 

The  decree  in  this  case  directed  an  inquiry  as  to  what  charges  and  incumbrances 
affected  certain  fee-simple  estates  situated  in  the  West  Riding  of  Yorkshire. 

Under  this  inquiry,  a  question  arose  as  to  the  priority  of  two  judgments  obtained 
against  Mr.  Hirst,  the  owner  of  the  estate. 

The  first  judgment  in  date  was  one  obtained  by  Mr.  Lane  in  the  Queen's  Bench, 
on  the  31st  of  October  1848.  This  had  been  registered  in  the  load  registry  in 
Yorkshire  in  1848  (under  the  5  Ann.  o.  18),  but  had  not  been  registered  in  the 
Cmnmon  Pleas  until  1866. 

The  second  judgment  in  date  was  one  obtained  by  the  Plaintiff,  Mr.  Neve,  in 
1850,  and  had  been  registered  in  Yorkshire  and  the  Common  Pleas  in  the  same 
year. 

So  that  the  first  judgment  had  been  registered  in  the  Common  Pleas  after  the 
registration  there  of  the  second  judgment 

[667]  The  Chief  Clerk  decided  that  Mr.  Lane's  judgment  was  prior  in  charge 
upon  the  Yorkshire  estates ;  and  the  Plaintiff  took  out  a  summons  to  vary  the 
certificate. 

The  question  depended  upon  the  following  two  statutes : — 

By  the  5th  section  of  the  5  Ann.  c.  18,  it  is  enacted  that  no  judgment  "shall 
affect  or  bind  any  manors,  lands  or  tenements "  situate  in  the  West  Biding,  "  but 
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only  from  the  time  that  a  memorial  of  saeb  jadgmeat"  shall  be  entered  "at  the  aid 
register  office  "  [at  Wakefield]. 

By  the  1  &  2  Viot.  c.  110,  &  11,  the  sheriff  may  now  make  and  deliver  ezecation 
of  all  the  lands  of  the  judgment  debtor.  By  the  13th  section,  a  judgment  is  to 
operate  as  a  charge  upon  aS  the  lands  of  the  debtor.  And  by  the  19th  section,  no 
judgment  shall,  by  virtue  of  that  Act,  i^ect  any  land,  as  to  purchasers,  mortgagees 
or  executors,  unless  and  until  a  memorandum  shall  be  left  with  the  Master  of  the 
Common  Pleas. 

Mr.  Selwyn  and  Mr.  Wickens,  for  the  Plaintiff.  The  first  perfect  and  complete 
judgment  must  have  priority.  The  two  Acts  must  be  read  together  in  construing 
them,  the  general  and  subsequent  Act  must  be  the  governing  one.  The  statute  m 
Yiotoria  says  that  a  judgment  is  not  to  operate  until  it  is  registered  in  the  Common 
Pleas ;  Lane's  judgment  was  not  therefore  complete  until  1^6,  while'  the  PlaintiTi 
was  perfect  in  18&0. 

But  prior  to  the  statute  of  Victoria,  a  moiety  only  of  the  lands  could  be  taken 
under  an  elegit,  which  therefore  limited  the  charge  obtained  by  a  judgment.  By  tiie 
latter  Act,  all  the  lands  of  the  debtor  became  charged ;  [668]  and  it  says  expressly 
that  no  judgment  shall,  by  vHue  of  that  Act,  affect  any  land  until  the  registration  in 
London.  Therefore,  as  the  judgment  can  only  affect  the  second  moiety,  "  by  virtae 
of  that  Act,"  it  is  dear  that,  as  to  that  portion  of  the  estate,  the  Plaintiff  has  priority 
over  Lane. 

The  cases  of  Westbncke  v.  Blyihe  (3  Ell.  &  B.  737) ;  Hughes  v.  iMmley  (4  EIL  &  B. 
274),  were  the  converse  of  the  present  and  the  property  was  leasehold.  They  also 
referred  to  Benhaim  v.  Keane  (1  John.  &  H.  685) ;  BeavoM  v.  The  Earl  of  Oxford  (6  De 
G.  Sm.  &  Q.  492,  and  31  L.  J.  (Ch.)  129);  and  see  Johnson  v.  HcidswoHh  (1  Sim. 
(N.  S.)  106). 

Mr.  Southgate,  Mr.  Kingdon,  Mr.  Baggallay,  Mr.  Maokeson,  Mr.  Phear  and  Mr. 
Miller  appeared  for  other  parties,  but  were  not  heard  on  this  point. 

The  Mastkb  of  thz  Bolls  [Sir  John  Bomilly].  I  will  not  trouble  the  Respondent, 
for  I  think  that  this  case  is  settled  by  authority,  and  that  the  point  is  determined  by 
former  decisions.  The  statute  of  the  I  &  2  Yict.  o.  110  says  nothing  about  priorities, 
but  the  Acts  relating  to  the  registry  in  Yorkshire  speak  distinctly  of  priority.  Now 
all  the  decisions  say  that  these  two  Acts  must  be  read  together,  and  if  the  statute  of 
Anne  fixes  the  priorities,  Mr.  Lane  has  that  priority  under  the  registration  in  Yoik- 
shire.  I  should  be  repealing  the  statute  of  Anne  if  I  were  to  say  that  the  1  &  2 
Yict.  0.  110,  an  Act  which  sajrs  nothing  about  it,  gave  priority.  The  argument  of 
Mr.  Selwyn  cannot  be  supported  with  respect  to  the  point  that  one-half  only  of  the 
land  could  be  taken  under  an  elegit.  It  is  clear  [669]  that  that  is  not  so ;  all  that  the 
Registry  Act  does  is  to  fix  the  priorities,  and  tke  statute  of  Yictoria  constitutes  the 
extent  of  the  charge  acquired  by  the  judgment. 

The  case  of  Westbrooke  v.  Blythe  (3  £11.  &  B.  737)  determines  that  the  priorities  of 
judgments  as  to  lands  in  Middlesex  is  to  be  settled  by  the  dates  of  their  r^stry  in 
MiiKllesex.  Hughes  v.  Lumley  (4  EIL  &  B.  274)  determines  that  the  [R'iorities  of 
judgments  are  fixed  by  the  priority  of  their  registration  in  Middlesex ;  and  BenJum 
V.  Kecme  (1  John.  &  H.  685)  confirms  those  cases  in  the  strongest  possible  manner, 
that  the  Acts  are  to  be  read  together,  and  that  judgments  are  no  charge  until 
registered  in  Middlesex  under  the  Act. 

Here  Lane's  judgment  was  registered  in  Yorkshire  in  1848,  and  the  PlaintifTi 
judgment  was  not  registered  there  until  1850.  Unless  I  repeal  the  first  Act,  Lanes 
judgment  must  have  priority.  I  am  of  opinion  that  the  Chief  Clerk  is  right,  and  that 
the  summons  must  be  dismissed,  with  costs. 

[670]    Brock  v.  Bradlbt.    Jviy  14,  22,  1864. 

[S.  C.  11  L.  T.  16 ;  4  N.  B.  529 ;  10  Jur.  (N.  S.)  815  j  12  W.  R  1136.] 

Bequest  to  A.  B.,  an  unmarried  lady,  for  Ufe,  for  her  separate  use,  vrith  remainder 
to  her  children,  and  in  default  to  her  absolutely  if  she  survived  her  husband,  bat 
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if  she  should  die  in  his  lifetiine,  then  as  she  should  appoint  by  will,  and  in 
de&iult  for  her  next  of  kin.  A.  B.  died  without  ever  having  married.  Held,  that  in 
the  evente  which  had  happened  A.  B.  took  an  absolute  interest,  and  that  her 
executors  were  entitled  to  the  legacy. 

The  testatrix  directed  her  trustee  to  invest  the  sum  of  £1500  and  hold  the 
same  for  the  separate  use  of  her  niece  Agnes  E.  Butler  for  her  life,  aod  after  her 
decease,  upon  trust  for  her  children  as  she  should  appoint,  and  in  default  of  appoint- 
ment, upon  trust  for  her  sons  who  should  attain  twenty-one,  and  daughters  who 
should  attain  that  age  or  marry,  equally.  She  then  proceeded  as  follows : — "  And 
in  case  there  shall  be  no  child  of  the  said  Agnes  Emma  Butler  who  shall  live  to 
attain  such  vested  interest  as  aforesaid,  then  upon  trust  for  the  said  Agnes  Emma 
Butler,  her  executors,  administrators  and  assigns  absolutely,  if  she  shall  survive  her 
husband,  but  if  she  shall  die  in  his  lifetime,  then  upon  trust  for  such  person  or 
persons  and  for  such  intents  and  purposes,  and  generally  in  such  manner,  as  she,  by 
her  last  will  and  testament  in  writing  or  any  codicil  thereto,  shall,  notwithstanding 
coverture,  direct  or  appoint,  and  in  default  of  such  direction  or  appointment  upon 
trust  for  the  person  or  persons  who,  at  the  decease  of  the  said  Agnes  Emma  Butler, 
shall  be  entitled  thereto  under  the  statutes  for  the  distribution  of  the  effects  of  intestates 
in  case  she  had  died  intestate  and  unmarried." 

The  testatrix  tiien  gave  a  sum  of  J&IOOO  to  her  executors  "  upon  the  same  or  the 
like  trusts  for  investment,  and  other  trusts,  powers  and  provisions,  in  favor  of  my 
niece  Caroline  Palmer,  her  children,  appointees  and  next  of  kin,  as  I  have  herein- 
before declared  of  and  concerning  the  said  sum  of  £1500  hereinbefore  bequeathed 
[671]  in  favor  of  the  said  Agnes  Emma  Butler,  her  children,  appointees  and  next 
of  kin." 

She  then  empowered  Agnes  Emma  Butler  and  Caroline  Palmer  by  deed  or  will 
to  appoint  all  or  any  part  of  the  dividends  of  the  sums  of  £1500  and  £1000  to  any 
husband  with  whom  she  may  intermarry,  in  case  he  shall  survive  her,  for  his  life,  or 
for  any  less  period,  in  such  manner  as  they  should  think  fit. 

The  testatrix  d^ed  in  1859,  and  Caroline  Palmer  died  in  1860  without  ever  having 
been  married.  This  bill  was  filed  by  the  personal  representatives  of  Caroline  Palmer 
against  the  executors  of  the  testatrix,  claiming  the  legacy  of  £1000. 

To  this  bill  the  Defendants  demurred  for  want  of  equity. 

Mr.  Wickens,  in  support  of  the  demurrer.  The  Plaintiffs  are  not  entitled  to 
this  legacy,  for  Caroline  Palmer  took  a  mere  life  interest  in  it.  The  event  has  not 
happened  on  which  she  was  to  take  it  absolutely,  for  she  has  neither  survived  her 
husband  nor  died  in  his  lifetime.  This  is  not  one  of  those  cases  where  the  testatrix 
has  made  an  absolute  gift  in  the  first  instance,  which  she  has  ineffectually  attempted 
to  cut  down ;  but  a  simple  life  interest  enlarged  on  the  happening  of  a  particular 
event  which  has  not  occurred ;  Lassence  v.  !l\emer  (1  Mac  &  G.  561) ;  Jarman  on 
Wills  (vol.  1,  pp.  826,  827  (3d  edit.)). 

Mr.  Lewin  and  Mr.  Speed,  in  support  of  the  bill  This,  in  the  events  which  have 
happened,  is  an  absolute  gift  to  Caroline  Palmer,  and  though  not  strictly  within  the 
[672]  words,  it  is  clearly  within  the  substance  of  them  and  the  meaning  of  the 
testatrix.  The  testatrix  has  not  made  marriage  a  condition  of  the  gift,  though 
particular  limitations  could  only  take  effect  on  marriage;  she  did  not  mean  that 
marriage  should  be  a  condition,  but  her  object  vras  to  provide  against  the  effect  of 
marriage,  and  in  that  event  to  provide  against  the  two  alternatives  of  surviving  or 
predeceasing  her  husband.  If  the  testatrix  intended  to  take  the  £1000  out  of  the 
residue  in  favor  of  the  next  of  kin  of  the  niece,  h  /orHori  she  must  have  intended  to 
do  so  in  favor  of  the  niece  herself. 

There  are  many  cases  in  which  the  legatee  has  taken,  though  the  express  event 
has  not  happened,  and  where  the  Court  has  held  that  the  condition  has  been  substan- 
tially fulfilled,  as  Jones  v.  Westcomb  (Prec.  Ch.  361);  Tennant  v.  HeaOijUld  (21  Beav. 
255) ;  Murray  v.  Jcnes  (2  Ves.  &  B.  313) ;  Maddrmon  v.  Seioell  (5  Sim.  78,  and  2  Myl. 
&  K.  202) ;  HaU  v.  Warren.  (2  Kay  &  J.  6U) ;  Avelyn  v.  Wa^d  (1  Ves.  sen.  420). 

Mr.  Wickens,  in  reply. 

Jvly  22.    Thb  Master  of  the  Bolus  [Sir  John  Bomilly].    The  question  raised  by 
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this  demurrw  1*  the  {voper  oonrtruotion  to  he  put  on  the  will  of  Esther  Linton,  and  the 
question  is,  whether  Catherine  Palmer  took  a  life  interest  only,  or  an  absolute  interest, 
oranabsolutepower  of  disposition  of  a  lecacyof  £1000  given  bythe  testatrix.  If  she  had 
married,  there  is  no  question  but  that  uie  would  have  had,  in  any  event,  the  abaolate 
[6731  power  of  disposal  of  the  whole  legacy ;  but  she  died  unmarried,  and  this  raises 
the  diffionlty.  The  trusts  of  the  lenoy  are  given  by  reference  to  those  relating  to  a 
legacy  of  £1600  in  favor  of  Agnes  Emma  Butler,  and  the  trusts  are  as  follows : — ^To 
Caroline  for  life  for  her  separate  use,  without  power  of  anticipation ;  after  her  death, 
upon  trusts  for  her  children  as  she  shall  by  deed  appoint,  and  in  default  of  appoint- 
ment, for  all  the  children  equally,  sons  at  twenty-one,  daughters  at  that  age  or 
marriage — and  the  will  goes  on  thus,  "  And  in  case, '  &c.,  [see  ante,  p.  670]. 

This  certainly  does  not  come  within  the  exact  words  of  the  will;  but  I  think 
no  one  can  read  this  bequest  without  seeing  that  the  testatrix  intended  the  legatee  to 
take  an  absolute  interest  in  the  bequest,  and  that  the  mere  ciroumstance  of  her 
never  marrying  could  not  have  affected  the  views  of  the  testatrix.  Whether  this  be 
a  case  where  the  Court  is  bound  to  follow  the  exact  literal  words  of  the  bequest,  or 
whether  it  may  go  further  and  look  at  the  general  scope  and  spirit  of  the  bequest  and 
give  effect  to  this,  where  the  intention  is  plain,  is  a  matter  which  depends  much  on 
the  decided  cases. 

Here,  I  think,  on  the  principle  on  which  Sir  William  Grant  decided  Murray  v.  Jones 
(2  Ves.  &B.  213),  and  the  Yioe-Chanoellor  Shad  well  the  case  of  Maekinnon  v.  Saoell 
(6  Sim.  78),  it  must  be  held  that  the  absolute  interest  in  the  legacy  passed  to 
Caroline  PaJmer,- although  she  never  had  a  husband.  The  words  are  that  she  is  to 
take  it  absolutely  if  she  survives  her  husband,  and  to  have  a  power  of  disposing  of 
it  by  will  if  she  dies  before  her  husband  ;  but,  to  adopt  the  reasoning  of  Sir  WiUiam 
Grant  in  [674]  Murray  v.  Jones,  this  is  clear : — that  Caroline  Palmer  having  a 
husband  is  no  part  of  the  condition  on  which  the  supposed  consequence  is  to  depend. 
The  words  of  the  bequest  relative  to  the  husband  are,  in  fact,  introduced  in  order  to 
guard  against  his  marital  rights,  and  to  prevent  his  taking  the  legacy  from  Caroline 
Palmer ;  but  her  interest  in  the  legacy  is  not  made  to  clepend  on  the  fact  of  her  having 
a  husband. 

I  read  it  as  if  the  testatrix  had  said  it  is  for  her  for  life,  protected  against  her 
husband,  and  afterwards  for  her  children,  but  if  she  survive  her  husband,  or  die 
without  a  husband,  then  she  mav  deal  with  the  legacy  as  she  thinks  fit  I  am  of 
opinion,  therefore,  that  the  Plaintiff,  who  is  the  legal  personal  representative  of 
(Proline  Palmer,  is  entitled,  and  that  the  demurrer  must  be  overruled.  It  was  a  very 
proper  case  to  raise  by  demurrer,  but  as  the  Plaintiff  is  entitled  to  the  legacy  free 
from  all  charges,  the  demurrer  must  be  overruled  in  the  usual  way. 
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The  Authorised  Reports  of  CASES  in  CHANCERY 
ARGUED  and  DETERMINED  in  the  ROLLS 
COURT  during  the  time  of  the  Right  Honorable 
Sir  JOHN  ROMILLY,  Knight,  Master  of  the 
Rolls.  1864,  1865.  By  CHARLES  BEAVAN, 
Esqr.,  M.A.,  Barrister-at-Law.   Vol.  XXXIV.    1866. 

[1]    Partridge  v.  Foster.    July  9,  14,  1864. 

[S.  C.  10  L.  T.  808 ;  10  Jar.  (N.  S.)  741 ;  12  W.  E.  1127.    For  subsequent 
proceedings,  see  35  Beav.  545.] 

A  judgment  creditor,  who  has  sued  out  an  elegit  without  effect,  is  entitled 
(independently  of  the  statute  of  1  &  2  Vict.  c.  1 10)  to  equitable  relief,  though  the 
year  from  entering  up  the  judgment  has  not  expired.  But  whether  he  is  entitled 
to  relief  under  the  statute  as  regards  the  leaseholds  of  the  judgment  debtor  which 
are  wearing  out^  quare.  But  the  Court  will,  within  the  twelve  months,  interfere 
and  protect  the  property  charged  by  a  judgment  from  destruction. 

This  case  came  on  upon  demurrer  to  the  bill,  which  stated  that  a  testator  had 
bequeathed  some  leasehold  property  to  Goodbody  and  Spencer  in  trust  to  pay  the 
rents,  to  insure  and  keep  the  premises  in  repair,  and  pay  an  annuity  of  £60  a  year  to 
the  testator's  daughter  and  her  children  till  1880,  and  (in  substance  and  in  the  events 
which  had  happened)  to  pay  the  surplus  to  his  son  William  Foster.  The  bill  stated 
that  William  Foster  was  in  possession  and  received  the  surplus  rents.  It  then  alleged 
as  follows : — 

On  the  Ist  of  March  1864  the  Plaintiff,  George  Wilson  Partridge,  commenced  an 
action  for  slander  against  the  Defendant  William  Foster  in  Her  Majesty's  Court  of 
Queen's  Bench,  and  on  the  7th  day  of  June  [2]  1864,  the  Plaintiff  recovered 
judgment  in  such  action  for  £40  damages  and  £115  costs  of  action.  On  the  11th  of 
Jane  1864  the  Plaintiff  caused  a  memorial  of  such  judgment  to  be  registered  in  the 
registry  office  for  the  county  of  Middlesex,  pursuant  to  the  statute  in  that  behalf,  and 
the  Plaintiff  has  caused  a  writ  fieri  facias,  directed  to  the  sheriff  of  the  county  of 
Middlesex,  to  be  issued  against  the  goods  of  the  Defendant  William  Foster ;  but  the 
sheriff  has  made  a  return  of  nvMa  bofM  to  such  writ.  On  the  17th  of  June  1864  the 
Plaintiff  caused  a  memorandum  or  minute  of  the  said  judgment  and  writ  of  fieri  fadas 
to  be  duly  registered  with  the  senior  master  of  the  Court  of  Common  Pleas,  in 
pursuance  of  the  statute  in  that  behalf. 

The  Plaintiff  has  also  duly  sued  out  a  writ  elegit  to  recover  the  amount  of  his  said 
judgment  debt  and  costs;  but  the  Plaintiff  is  not  able  to  execute  the  same,  in 
consequeuce  of  the  Defendant  William  Foster  not  having  any  hereditaments  vested 
in  him  at  law. 

The  said  judgment  debt  and  costs  still  remain  unpaid,  and  the  Defendant  William 
Foster  has  refused  to  pay  to  the  Plaintiff  the  amount  thereof,  and  the  Defendant  has 
threatened,  and  the  Pkintiff  believes  that  he  intends,  if  he  can,  to  assign  and  dispose 
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of  his  interest  in  the  said  leasehold  estate,  in  order  to  dejvive  the  PUdntiff  of  the 
benefit  of  his  said  judgment. 

The  Plaintiff  has  given  notice  of  his  said  judgment  to  the  Defendants  William 
Ooodbody  and  David  Spencer,  and  has  requested  Uiem  not  to  permit  the  Defendant 
William  Foster  any  longer  to  receive  the  rente  and  profits  of  the  leasehold  premises, 
until  the  PlaintifTs  said  judgment  debt  shall  have  been  fully  paid ;  but  the  Defendants 
William  Ooodbody  and  David  Spencer  [3]  refuse  to  interfere,  and  in  fact  they  intend, 
unless  restrained  by  injunction,  as  hereinafter  prayed,  to  permit  the  Defendant 
William  Poster  to  continue  to  receive  the  said  rents  and  profits  and  to  apply  the  same 
to  his  own  use  as  heretofore. 

The  bill  prayed  that  the  Plaintiff  might  be  declared  to  have  a  valid  charge  upon 
the  estate  and  interest  of  the  Defendant  William  Foster  in  the  leaseholds,  for  the 
amount  of  the  Plaintiff's  judgment  debt  and  interest  thereon,  and  that  proper 
directions  m^ht  be  given  for  ^ving  effect  to  such  declaration,  by  impounding  the 
share  of  the  Defendant  William  Foster  of  and  in  the  rente  and  profits  of  the  leasehold 
premises.  That  the  Defendants  William  Gh>odbody  and  David  Spencer  might  be 
restrained  by  injunction  from  paying  to  the  Defendant  William  Foster  or  permitting 
him  to  receive,  and  that  the  Defendant  William  Foster  might  in  like  manner  be 
restrained  from  receiving,  any  rents  or  profits  of  the  leasehold  premises,  until  after 
the  Plaintiff's  judgment  debt  and  interest  and  the  costs  of  the  said  write  of  fieri  fadai 
and  of  elegit  and  of  this  suit  should  have  been  satisfied.  It  also  prayed  a  receiver. 
To  this  bill  the  Defendant  Foster  demurred. 

Mr.  Swanston,  in  support  of  the  demuirer.  By  the  1  &  2  Vict.  c.  1 10  s.  13,  the 
Plaintiff  is  precluded  from  proceeding  in  equity  to  obtain  the  benefit  of  his  charge 
until  after  the  expiration  of  a  year.  fFatts  v.  Jefferyea  (3  Mac.  &  G.  372)  differs  from 
the  present  case,  for  there  the  interest  charged  was  a  mere  life  annuity;  so  in 
Yeseombe  v.  Landor  (28  Beav.  80)  a  life  interest  only  was  charged ;  bat  here  the 
Defendant's  interest  is  absolute.  In  SnaOi  v.  [41  Hurst  (1  Coll.  705)  the  Vioe- 
Chancellor  refused  to  appoint  a  receiver  withiu  the  year.  The  bill  contains  no 
allegation  that  the  Defendants  intend  to  damage  the  leasehold  property. 

Mr.  Bevir,  in  support  of  the  bill.  Where  the  interest  of  the  judgment  debtor  is 
determinable  or  wearing  out,  the  Court  will  protect  the  property  which  is  charged  in 
the  interim  and  until  the  judgment  creditor  can  obtain  the  benefit  of  his  equitable 
charge.  That  is  the  effect  of  the  two  decisions  cited.  Besides,  the  Plaintiff  is 
entitled  to  a  receiver  for  the  protection  of  the  leaseholds  from  forfeiture  by  breaches 
of  covenant.  The  Vice-Chancellor  Wigram  seems  to  have  thought,  in  Bristedr. 
WHldns  (3  Hare,  235),  that  a  judgment  creditor  who  had  obtained  an  order  chargii^ 
the  interest  of  his  debtor  in  Government  stock  might,  in  a  proper  case,  sustain  a  suit 
for  the  intermediate  protection  of  the  interest  which  he  had  so  acquired,  notwith- 
standing the  six  months  prescribed  by  the  statute  1  &  2  Vict  c.  110,  s.  14,  had  not 
expired. 

Secondly.  The  judgment  creditor,  having  issued  an  elegit,  which  has  proved 
ineffectual,  by  reason  of  the  interest  in  the  trustees  and  the  duties  they  have  to 
perform,  is  entitled  to  come  into  equity  to  make  his  charge  effectual. 

Mr.  Swanston,  in  reply.  There  is  nothing  stated  in  the  bill  which  prevents  the 
Plaintiff  obtaining  his  remedy  at  law  under  his  elegit. 

July  14.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  I  haw 
to  determine  on  this  demurrer  is  one  of  considerable  importance,  as  to  the  effect  [6] 
of  the  1  &  2  Vict.  c.  110,  s.  13.  It  is,  whether,  where  the  property  of  a  judgment  debtor 
is  leasehold,  the  judgment  creditor  can  come  to  the  Court,  before  the  twelve  months 
have  expired,  for  the  purpose  of  charging  or  protecting  the  property.  By  this 
demurrer  this  question  is  very  properly  and  neatly  raised. 

There  is  no  doubty  I  think,  that  this  Court  will,  in  the  interval,  interfere  to  prevent 
the  destruction  of  the  property  which  is  subject  to  a  judgment  charge,  and  that  if  it 
is  found  that  the  judgment  debtor  is  destroying  or  getting  rid  of  the  property  charged 
by  the  judgment,  this  Court  will  interfere  to  prevent  it,  notwithstanding  the  judgment 
creditor  is  not  enabled  to  "  proceed  in  equity  to  obtain  the  benefit  of  such  charge  until 
the  expiration  of  one  year  from  the  time  of  entering  up  such  judgment" 

In  addition  to  this,  it  was  decided  by  Lord  Truro,  in  Watts  v.  Jeffreye&  (3  Mao.  &  0- 
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372),  which  was  followed  by  me  in  Yaamie  v.  Landor  (28  Beav.  80),  that  in  all  oases 
in  which  the  judgment  debtor's  interest  is  an  expiring  interest  (as  it  was  in  Yeseombe 
V.  Lander,  where  the  property  charged  by  the  the  judgment  was  the  life^state  of  a  man 
in  advanced  years),  the  creaitor  can  come  to  this  Court  in  the  meantime  to  prevent 
the  thing  charged  from  being  diminished.  Accordingly,  I  held  that  the  thing  charged 
in  that  case,  \niich  was  the  Hfe-estate  of  the  judgment  debtor,  consisted  of  the  rents 
accruing  from  the  moment  the  judgment  was  entered  up,  and  that,  therefore,  the 
judgment  creditor  was  entitled  to  come  to  this  Court  for  its  protection,  although  no 
substantial  relief  could  be  given  him  "  until  after  the  expiration  of  one  year  from  the 
time  of  entering  upsuch  judgment." 

[6]  I  followed  fTatts  v.  J^et/s,  my  decision  was  not  appealed  from,  and  the  result 
was,  as  I  am  now  informed,  that  the  Plaintiff  obtained  payment  of  his  judgment 
debt 

The  question  here  is  this : — Whether  the  Plaintiff  is  not  entitled  to  have  the 
leasehold  property  protected  in  the  meantime ;  for  if  so,  then  he  is  entitled  to  some 
relief  on  this  Dill. 

The  case  of  Smiih  v.  Burst  (1  Coll.  705)  was  strongly  pressed  on  me.  The 
marginal  note  is  this: — "Under  the  stat.  1  &  2  Vict.  c.  110,  s.  13,  which,  after 
enacting  that  a  judgment  shall  operate  as  a  charge  on  the  debtor's  lands,  provides 
that  no  judgment  creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit 
of  such  charge  until  after  the  expiration  of  one  year  from  the  time  of  entering  up 
such  judgment,  the  Court,  upon  a  bill  filed  by  a  creditor  to  enforce  his  judgment 
under  the  statute,  declined  to  appoint  a  receiver  of  the  real  estate  of  the  debtor 
within  the  year  limited  by  the  statute." 

The  Yice-Chancellor  seems  to  have  thought  that  the  judgment  creditor  might 
proceed  either  under  the  statute  or  independently  of  it,  and  if  so,^that  the  statute  had 
not  taken  away  any  existing  right ;  but  that  this  was  essential,  viz.,  if  you  proceed 
independently  of  the  statute,  you  must  issue  an  elegit  to  shew  that  you  have  no 
remedy  at  common  law,  and  then  this  Court  will  enable  you  to  reach  the  property. 

As  it  appears  on  this  bill  that  an  elegit  has  been  sued  out  and  has  proved  ineffectual, 
and  as  the  Vice-Chancellor  has  decided  that  this  statute  does  not  take  away  [7]  any 
existing  right,  I  am  of  opinion  that  this  demurrer  cannot  be  sustained. 

I  do  not  mean  to  prejudice  any  question  or  to  express  any  opinion  as  to  whether 
the  Plaintiff  might  not  be  entitled  to  some  relief  as  regards  the  leaseholds  before  the 
expiration  of  the  twelve  months. 

Note.— See  23  &  24  Vict.  c.  38,  and  27  &  28  Vict.  c.  112,  which  materially  alter 
the  law  on  this  subject. 

[7]    Boyd  v.  Brooks.    July  14,  22,  1864. 

[AfSrmed,  34  L.  J.  Ch.  606 ;  12  L.  T.  38 ;  13  W.  E.  419.    See  Lee  v.  NuttaU,  1879, 

12  Ch.  D.  64.] 

An  executor,  being  surety  for  his  testator,  paid  the  debt  after  the  testator's  death : 
Held,  that  he  had  a  right  to  retain  his  debt  in  preference  to  the  other  creditors  of 
equal  degree. 

Thomas  Smith  had  joined  his  son-in-law  David  Brooks  in  some  joint  and  several 
promissory  notes,  but  he  was  merely  a  surety  for  David  Brooks. 

David  Brooks  died  in  June  1861,  having  made  Thomas  Smith  one  of  his  executors, 
and  he  proved  his  will  and  acted.  After  the  testator's  death,  Thomas  Smith  paid  the 
amount  of  the  notes  out  of  his  own  moneys,  and  he  claimed  a  right  of  retainer  as 
against  the  other  simple  conti-act  creditors.  This  was  a  creditors'  suit,  and  the  Chief 
Clerk,  in  taking  the  accounts,  reserved  the  point  for  the  consideration  of  the  Court. 

Mr.  Hobhonse  and  Mr.  Bristowe,  for  the  Plaintiffs.  The  executor  has  no  right 
to  retain  this  debt ;  that  right  only  extends  to  debts  due  to  executors  at  the  decease 
of  their  testators,  and  not  to  debts  for  which  the  executors  are  liable  as  sureties,  which 
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are  their  own  debts.  The  point  has  been  expressly  determined  by  a  ease  in  Gcdbolt 
(p.  149,  pi.  194,  and  4  Leonard,  237,  pi.  362).  There  "two  men  were  bound  jointlj 
on  a  [8]  bond,  one  is  principal,  the  other  is  surety ;  the  principal  died  intestate,  the 
surety  took  administration  of  his  goods ;  and  the  principal  having  forfeited  the  bond, 
the  surety  made  an  i^eement  with  the  creditor,  and  took  upon  him  to  diacfaaige  the 
debt.  In  debt  brought  by  another  creditor,  the  question  was,  upon  fully  administered 
pleaded  b^  the  administrator,  if  by  shewing  of  the  bond,  and  that  he  had  contented 
it  with  his  own  proper  money,  whether  he  might  retain  so  much  of  the  intestate's 
estate,  and  it  was  adjudged  that  he  might  not ;  for  Fleming,  Chief  Justice,  said  that 
by  joining  in  the  bond  with  the  principal  it  became  his  own  debt." 

As  to  Baikwrst  v.  De  la  Zmuik  (2  Di^.  460),  which  will  be  cited  on  the  other  side:  it 
appears  from  the  registrar's  book  (seepos^,  p.  9)  that  it  was  decided  on  different  grounds 

Mr.  Selwyn  and  Mr.  Lindley,  for  the  executor,  relied  on  Bathurst  v.  De  la  ZonA 
(Ibid.)  as  in  point  and  iVunn  v.  Barlmo  (1  Sim.  &  St^  588);  Williams  on  Executon 
(toL  1,  p.  894,  903  (4tb  ed.) ).  They  argued  that,  when  the  executor  had  paid  the 
testator  s  debt,  he  was  entitled  to  retain  the  amount  notwithstanding  he  was  surety, 
for  the  debt  was,  in  fact,  the  debt  of  the  princi^,  and  not  of  the  surety. 

July  22.  The  Masteb  of  thk  Bolls  [Sir  John  Komilly].  I  think,  on  principle, 
that  if  an  executor,  who  is  a  surety  for  the  testator,  pays  the  debt,  it  then  becomes  a 
simple  contract  debt  due  from  the  testator  to  the  executor,  which  he  is  at  liberty 
to  pay  himself  or  retain.  That  seems  to  have  been  decided  by  the  case  of  Baihursi  t. 
[9]  De  la  Zouch  (Ibid.),  as  reported  in  Dickens ;  but  on  examining  the  registrar's  book,  I 
nnd  that  the  real  name  of  the  case  is  Baikwrst  v.  De  Latouche,(l)  and  that  the  point  stated 

(1)  Bathurst  v.  De  Latouche.     March  26,  1772. 

Bobert  Bathurst  (one  Executor  of  John  Morrill,  and  Mary  his  Wife,  Daughter  and 
Residuary  Legatee  of).  Plaintiffs  v.  Henry  Bodsnier  De  Latouche,  the  other 
Executor,  Defendant. 

Petition  of  Defendant  stated  will  of  John  Morrill  (1  January  1767),  appointing 
Plaintiff  and  Defendant  executors,  and  containing  statement  that  testator  and 
Defendant  had  been  engaged  in  transactions  with  John  Dove,  by  which  both  great 
losers,  and  that  testator  s  representatives  might,  in  consequence,  make  demands  on 
Defendant,  the  testator  thereby  released  Defendant  from  all  claims  respecting  such 
transactions,  and  directed  all  counter  securities  given  by  Defendant  to  testator  to  be 
delivered  up  to  be  cancelled ;  and  that  by  codicil  testator  charged  all  his  real  and 
personal  estate  with  payments  of  debts,  &c.  That  1  June  1768  suit  instituted,  and 
that  Defendant,  as  executor  of  bis  mother  Mary  Latouche,  claimed  to  retain  out  of 
assets  £644,  198.  4d.  for  balance  of  debt  due  to  her  on  joint  bond  1  June  1753  of 
said  John  Dove,  testator  and  Defendant,  for  JC500  and  interest.  The  bill  charged 
that  Defendant  had  received  half  the  loan,  but  that  testator  [10]  repaid  it  in  full,  and 
the  bond  was  delivered  np  to  him  and  found  amongst  his  papers,  and  that  Defendant 
ought  to  pay  half  the  amount. 

Bv  Answer,  Defendant  stated  testator  and  Dove  were  engaged  in  joint  transactions, 
that  £)ove  was  indebted  to  Mary  Latouche  in  £500,  who,  through  Defendant,  pressed 
for  payment,  that  testator,  to  relieve  such  pressure,  undertook  to  satisfy  Mary  Latouche, 
and  afterwards  executed  said  bond  with  Dove  and  required  Defendant  also  to  sign, 
who  did  so  on  apprehension  of  being  indemnified  by  testator  and  received  nothing. 
That  Dove  became  insolvent,  and  only  paid  £125  on  account,  and  that  Defendant,  as 
executor  of  Mary  Latouche  then  dead,  claimed  payment  of  amount  remaining  due  on 
bond  out  of  testator's  assets,  and  had  retained  the  same. 

By  Order,  21  June  1773,  M.  R  had  declared  testator  and  Defendant  liable  in 
moieties.  This  was  Defendant's  petition  of  appeal,  and  by  Order,  29  July  1773,  Lord 
Chancellor  reversed  M.  R's  Order  and  declared,  that  acccording  to  true  intent  and 
meaning  of  testator's  will  the  whole  due  on  said  bond  was  debt  by  specialty  asainst 
testators  estate,  and  that,  in  taking  account  of  personal  estate  of  testator,  what  snould 
be  found  due  should  be  allowed  to  be  retained  by  Defendant,  as  he  is  executor  of 
Mary  Latouche,  in  a  course  of  administration. — Beg.  Lib.  A.  1771,  fol.  620. 
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in  Diokens  was  not  determined  at  all,  tbe  question  having  arieen  upon  the  constraotion 
of  the  testator's  will.  I  do  not  at  all  understand  the  reasoning  of  the  case  in  Leonard, 
where  it  is  said  that  the  surety,  by  joining  in  tbe  bond  with  the  principal,  it  became 
his  own  debt  That  was  so  as  regards  the  creditor,  but  not  as  between  the  principal 
and  surety,  and  the  moment  the  surety  discharged  the  debt,  it  undoubtedly  became 
altogether  the  debt  of  the  principal. 

f  think  the  executor  is  entitled  to  retain  the  debt  for  which  he  was  surety  for  the 
testator  as  well  as  the  other  debts. 

Affirmed  by  Lord  Westbury,  L.  C,  24  January  1865. 

[10]    Kino  v.  Kino.    July  U,  15,  1864. 

[S.  C.  34  L.  J.  Ch.  195;  10  L.  T.  832  j  10  Jur.  (N.  S.)  762;  12  W.  E,  1096.] 

An  action  b^  a  creditor,  whose  debt  was  disputed,  beine  stayed  after  a  decree  for 
the  administration  of  the  intestate's  estate  :  Held,  that  we  creditor  was  not  entitled 
to  his  costs  of  the  action  nor  of  the  motion  to  stay  it  until  he  had  first  establidied 
his  debt  in  Chambers. 

Mr.  Hoskins  had  brought  an  action  in  the  Queen's  Bench  against  the  administrator 
with  the  will  annexed  to  recover  the  amount  due  on  a  bond  dated  in  1814. 

The  debt  was  disputed  by  the  administrator,  on  the  ground  that  it  was  barred  by 
the  Statute  of  Limitations,  and  the  action  was  defended. 

On  the  6th  of  June  1864  a  decree  had  been  made  for  the  administration  of  the 
estate  of  the  testator. 

Mr.  F.  H.  Colt,  on  behalf  of  the  Plaintiff,  now  moved  to  restrain  the  proceedings 
in  the  action. 

[11]  Mr.  Hardy,  for  the  creditor,  asked  that  the  administrator  might  at  oncepay 
the  costs  of  the  action  and  of  the  motion.  He  relied  on  Cole  v.  Burgess  (1  Ejiy, 
App.  L). 

Mr.  Colt,  in  reply,  resisted  the  payment  of  the  costs  to  a  creditor  whose  debt  was 
still  contested. 

July  15.  Thx  Master  of  ths  Boll£i  [Sir  John  Bomilly].  I  cannot  find  that 
this  point  has  ever  been  decided,  and  the  case  of  Cole  v.  Bwgess  (1  Kay,  App.  i.,  and 
Seton  on  Decrees,  882,  883  (3d  edit.) ),  to  which  I  was  referred,  does  not  apply,  for 
there  it  is  expressly  stated  that  the  executor  did  "not  dispute  the  debt'  If  the 
creditor  has  no  ground  for  bringing  the  action,  he  ought  not  to  get  his  costs  of  that 
proceeding.  On  the  other  hand,  tne  executor  ought  not  to  dispute  a  debt  which 
cannot  be  successfully  resisted  and  he  ought  to  pay  the  costs. 

What  I  shall  do  is  this : — Immediately  on  the  creditor's  debt  being  allowed  in 
Chambers,  he  shall  have  his  costs  of  the  action  and  of  the  motion  out  of  the  assets. 

Note. — The  order  gave  Hoskins  liberty  to  go  in  and  prove  his  debt,  and  ordered 
the  taxation  of  his  costs  of  the  action  up  to  the  time  he  had  notice  of  the  order  for 
administration,  and  also  his  costs  of  this  application.  And,  on  his  establishing  his 
claim  in  Chambers,  the  administrator  was  ordered,  within  one  month  from  the 
allowance  of  the  claim,  to  pay  such  costs  out  of  the  assets.  Liberty  to  apply. — Beg. 
Lib.  1864,  A.  foL  2163. 

[12]    Markwxix  v.  Marewbll.    Mabkwell  v.  Bull.    July  22,  27,  1864. 

[S.  0.  34  L,  J.  Ch.  55 ;  10  L.  T,  834 ;  10  Jur.  (N.  S.)  816 ;  12  W.  R.  1095.] 

A.  B.  by  deed  voluntarily  settled  some  property  on  trust  for  himself  for  life,  and 
after  his  decease,  upon  trust  to  pay  all  the  debts  then  owing  by  him  and  any 
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legacies  or  sums  of  money  not  exceeding  X400  which  he  by  will  or  writing  should 
direct,  and  subject  thereto,  in  trust  for  his  son  William.  Afterwards,  in  order  to 
defeat  the  settlement,  he  gave  Toluntatr  bonds  to  the  extent  of  X3500  in  faToor 
of  other  relatives.  Held,  that  the  bonds  were  effectual  and  created  valid  debts, 
payable  out  of  the  trust  property. 

This  was  a  suit  and  cross-suit,  each  instituted  by  one  of  two  brothers  for  the 
purpose  of  determining  the  true  construction  of  a  deed  executed  on  the  17th  of 
January  1861.  The  settlor,  James  Markwell,  who  executed  this  deed,  died  in 
October  1862,  at  the  advanced  age  of  seventy-six.  He  seemed  to  have  fluctuated 
considerably  in  his  disposition  towards  his  two  younger  sons  John  and  William. 
From  1847  to  1859  he  regarded  his  son  John  with  great  dissatisfaction,  and  William 
was  his  favourite.  In  1859  he  became  reconciled  to  John,  and,  ultimately,  in 
January  1861,  being  then  seventy-five  years  old,  he  seemed  to  have  entertained  the 
opinion  that  it  was  desirable  that  he  should  settle  his  property,  so  as  to  bind  himself 
and  prevent  himself  from  making  any  further  disposition  of  it,  and  accordingly  he,  in 
that  month,  deliberately  and  advisedly  caused  three  deeds  to  be  prepared,  all  bearing 
date  the  17th  of  January  1861. 

By  the  first  he  conveyed  certain  landed  property  to  the  trustees  after  mentioned, 
in  trust  to  pay  the  rents  to  himself  during  his  life,  and,  after  his  death,  upon  trust 
for  his  eldest  son  the  Rev.  James  William  Markwell  absolutely. 

By  the  second  deed  he  gave  up  his  business  of  a  wine  merchant  and  settled  it  on 
his  son  William  Bobert,  on  condition  of  his  son  taking  upon  himself  the  payment 

5131  of  the  debts  belonging  to  that  business,  which  he  accordingly  did  and  had  pinoe 
iscnarged. 

The  third  deed  was  that  which  was  in  question  in  this  suit.  It  was  executed  bv 
and  between  the  settlor,  James  Markwell,  of  the  first  part,  William  Robert  Markwell, 
his  son,  of  the  second  part,  and  Mr.  Bull  and  Mr.  Dunn  of  the  third  part.  These 
gentlemen  were  two  personal  friends  of  the  settlor,  who,  on  his  request,  acted  as 
trustees  in  the  matters  of  the  first  and  third  of  the  deeds.  By  this  indenture,  after 
reciting  various  descriptions  of  personal  property  to  which  he  was  entitled,  which 
consisted  of  a  mortgage  of  £500,  a  debt  of  XIOOO,  jE10,000  dollars  Pennsylvania  £5 
per  cent,  stock,  25,000  guilders,  secured  on  Dutch  bonds  which  passed  by  delivery, 
and  two-thirds  of  £3000  consols  standing  in  the  names  of  trustees,  he  assigned  these 
properties,  specifying  them  to  the  trustees,  upon  certain  trusts,  upon  the  construction 
of  which  the  question  in  this  case  arose. 

The  trusts  were  these : — 

"Upon  trust  to  pay  the  two-third  parts  of  the  dividends,  interest  and  annual 
income  of  all  and  smgular  other  the  said  trust  moneys  and  premises,  unto  James 
Markwell  and  his  assigns  during  his  life ; "  and,  after  his  decease,  "  upon  trust  to  pay 
thereout  all  the  debts  then  owing  by  James  Markwell,  and  also  any  legacies  or  sums  of  money, 
not  exceeding  in  the  whole  the  sum  of  £400  sterling,  which  James  MarkweU,  by  his  vriU  or 
any  codicil  thereto,  or  by  any  wrUing  signed  by  him,  shall  give  or  direct  to  be  paid.  And 
subject  as  aforesaid,  upon  trust  for  William  Robert  Markwell,  his  executors, 
administrators  and  assigns,  for  his  and  their  own  absolute  use  and  benefit." 

[14]  The  settlor  covenanted  to  transfer  the  property,  and,  in  the  meantime,  to 
hold  it  on  the  trusts  of  the  settlement. 

Shortly  after  the  execution  of  this  deed  James  Markwell,  the  settlor,  seemed  to 
have  become  dissatisfied  with  his  son  William,  in  consequence  of  some  dealings  by 
him  with  a  part  of  his  father's  property,  and  a  few  months  after  his  son  John  seemed 
to  have  become  the  settlor's  favourite.  In  September  1861  he  applied  to  William  to 
alter  the  deed,  and  to  allow  two  sums  of  £500  each  to  be  given  to  his  two  grand- 
children, a  son  and  a  daughter  of  his  son  John.  Afterwards  he  wrote  Wilwun  a 
letter  in  these  words : — 

"  October  7,  1861. — My  dear  William,— Now  my  dear  William  the  little  I  ask  for 
I  trust,  as  you  have  the  bulk  of  my  property,  you  will  most  cheerfully  do  and  let  me 
depart  in  peace.  Let  them  have  £500  each  for  the  children,  John  and  Emma, 
endorsed  on  the  deed.     Promises  are  nothing ;  have  it  done  as  my  most  earnest  wish, 
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and  I  shall  feel  my  last  moments  happy.    My  present  power  is  only  iC400.     Write 
and  say  it  shall  be  done. — Yours  affectionately,  "J.  Mabeweix." 

This  was  opposed  by  William,  and  thereupon  Mr.  Markwell  consulted  his  solicitor 
as  to  the  manner  in  which  he  might  defeat,  wholly  or  in  part,  the  settlement  so 
executed.  The  result  was  that,  on  the  Ist  October  1861,  he  executed  a  common 
money  bond  to  secure  the  payment  of  £500  to  his  grandson  John  Paas  Markwell, 
payable  on  the  19th  of  September  1870,  on  which  day  he  would  attain  his  age  of 
twenty-one  years ;  and,  on  the  same  day,  he  executed  a  similar  bond  to  secure  £500 
to  his  granddaughter  Emma  M.  A.  F.  Markwell,  [16]  to  be  paid  on  the  14th  of 
January  1872,  or  her  day  of  marriage,  whichever  event  should  happen  first. 

He  also,  on  the  18th  of  October  1861,  gave  a  bond  to  Mary  Ann  Paas,  the 
maternal  grandmother  of  his  grandchildren,  to  secure  £1000,  which  she  advanced  to 
him,  and  this  £1000  he  paid  to  his  son  John,  to  be  invested  on  certain  trusts  for  the 
benefit  of  his  grandchildren ;  and,  finally,  on  the  14th  of  November  1861,  he  executed 
a  bond  in  favor  of  his  son  John,  to  secure  to  him  the  sum  of  £1500. 

The  questions  in  this  cause  were  as  to  the  validity  of  these  instruments. 

In  the  first  instance  various  charges  were  made  on  both  sides,  and  some  evidence 
was  adduced  as  to  whether  all  or  any  of  the  instruments  above  mentioned  were 
obtained  by  undue  influence.  All  those  charges  were  abandoned  at  the  hearing,  and 
the  question  resolved  itself  solely  into  one  of  construction,  upon  the  effect  of  the 
words  of  traaib  contained  in  the  indenture  of  the  17th  of  January  1861. 

The  suit  of  MarkvoM  v.  Markwell  was  instituted  in  January  1863  by  Wm.  B. 
Markwell  against  John  Markwell,  Mrs.  Paas,  the  trustees  and  the  two  children,  John 
and  Emma  Markwell,  and  it  prayed  a  declaration  that  the  four  bonds  did  not 
constitute  debts  payable  out  of  the  estate  and  effects  settled  by  the  indenture  dated 
17th  January  1861,  and  that  the  bonds  were  fraudulent  and  void,  and  that  they 
might  be  delivered  up  to  be  cancelled. 

Sir  H.  Gaims  and  Mr.  Swanston,  for  the  Plaintiff  William  Bobert  Markwell. 
The  Court  will  enforce  [16]  this  deed  though  voluntary;  Cox  v.  Barnard  (8  Hare,  310). 
The  bonds  were  a  fraua  on  the  settlement,  for  although  the  creation  of  any  fair  debt 
would  be  supported,  still  a  disposition  or  obligation,  not  bond  fide  and  given  for  the 
express  purpose  of  avoiding  and  defeating  the  settlement,  is  invalid ;  Jones  v.  Martin 
(6  Bro.  r.  C.  437,  and  5  Yes.  265,  n.).  These  voluntary  bonds  do  not  constitute 
debts,  properly  speaking,  but  gifts;  they  would  be  postponed  to  simple  contract 
debU ;  Leehmere  v.  Earl  of  Carlisle  (3  Peere  Wms.  221) ;  Lomas  v.  fFright  (2  Myl.  & 
K.  769) ;  and  the  sums  secured  by  them  are  not  debts  but  legacies,  and,  therefore, 
under  the  express  terms  of  the  power,  they  are  invalid  so  far  as  they  exceed  the 
limit  of  £400.  Lastly,  if  the  bond  to  Mrs.  Paas  be  valid  as  a  debt,  the  Plaintiff  is 
entitled  to  follow  the  money  into  the  hands  of  John  Markwell,  to  whom  it  was  given. 

The  Master  of  the  Bolls.  As  to  the  debt  of  £1000  to  Mrs.  Paas,  I  have  no 
doubt.  The  settlor  has  borrowed  this  money  and  has  disposed  of  it  in  his  lifetime  as 
he  pleased.  The  money  borrowed  could  not  have  been  followed  in  the  settlor's 
lifetime,  nor  can  it  now. 

Mr.  Selwyn  and  Mr.  W.  W.  Cooper,  for  John  Markwell.  The  settlor  reserved  to 
himself  the  power  of  creating  debts  to  any  extent  payable  out  of  this  property.  He 
might  have  borrowed  any  sum  of  money  and  have  applied  and  disposed  of  it  as  he 
pleased ;  he  had,  in  fact,  power  to  put  an  end  to  the  deed.  The  money  cannot  be 
followed;  for  if  he  had  sold  a  real  estate,  which  he  had  voluntarily  settled,  to  a 
purchaser  for  value,  and  received  the  purchase-money,  it  could  not  have  been  followed 
even  in  his  own  hands.  These  [171  Donds  are  not  testamentary,  for  thev  contained 
no  power  of  revocation ;  Fletcher  v.  Fletcher  (4  Hare,  67) ;  although  it  would,  perhaps, 
have  been  more  regular  to  have  introduced  a  power  of  revocation  into  the  settlement ; 
Nanney  v.  Williams  (22  Beav.  452).  Though  voluntary,  they  constitute  valid  debts 
payable  out  of  the  testator's  estate ;  Oarrard  v.  Lord  Dinorben  (5  Hare,  213) ;  Lewin 
on  Trusts  (a  62,  n.  (4th  edit.));  fVatson  v.  Parker  (6  Beav.  283).  No  question  arises 
with  the  other  creditors ;  the  contest  is  altogether  between  volunteers,  bistween  whom 
no  preference  is  ever  shewn  by  this  Court.  They  also  referred  to  Seton  on  Decrees 
(p.  123  (3d  edit)) ;  Dening  v.  Ware  (22  Beav.  184). 
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Mr.  Baggalky  and  Mr.  Dalton,  for  the  tmstees. 

Mr.  Townsend,  for  Mrs.  Paaa. 

Sir  Hugh  Cairns,  in  reply. 

Jvly  27.  Thk  Master  of  the  Bou«  [Sir  John  Bomilly].  I  have  already 
decided  that,  as  to  the  money  borrowed  from  Mrs.  Paas,  it  tras  a  transaction  that 
could  not  be  impeached,  and  that  the  money  paid  by  her  and  settled  by  Jamei 
Markwell  oould  not  be  followed  or  affected  with  the  ulterior  trusts  of  the  indentare 
in  favor  of  William,  even  in  the  hands  of  the  settlor,  if  alive,  and  much  less  in  tbe 
hands  of  those  to  whom  he  has  thought  fit  to  give  it.  I  entertained  no  doubt  that 
the  instruments  were  purely  voluntary,  but  that  the  Court  would  not  assist  a 
volunteer  against  the  donor  to  make  [18]  tbe  gift  complete,  or  the  donor  to  get  back 
any  of  the  property  which  he  might  validly  have  disposed  of  since.  I  retain  the 
opinion  I  then  expressed. 

As  regards  the  two  bonds  to  the  grandchildren  and  the  bond  to  the  son  John,  the 
case  is  very  different.  The  question  here  is  simply  whether  these  are,  properly 
speaking,  under  the  words  of  this  deed  "debts  then  owing  by  the  said  James 
Markwell "  the  settlor,  "  or  sums  of  money "  given  "  by  a  writing  signed  by  him." 
And  upon  the  best  consideration  that  I  can  give  to  the  subject,  I  am  of  opinion  that 
they  are  debts  owing  by  James  Markwell  at  his  decease.  That  they  are  debts  at  law 
cannot  be  contested.  That  what  is  a  debt  at  law  is  also  a  debt  in  equity  is  also,  in 
my  opinion,  a  proposition  which  cannot  be  reasonably  contested. 

It  is  suggested  that  they  are  not  properly  debts  in  equity  because,  in  the  adminis- 
tration of  assets,  the  rule  is,  to  pay  simple  contract  debts  founded  on  valuable 
consideration  before  voluntary  bonds ;  but  in  truth  this  does  not  prevent  their  being 
debts,  it  only  illustrates  a  rule  of  equity  as  to  tbe  order  in  which  debts  are  paid,  in 
the  administration  of  assets.  In  other  words,  specialty  debts  contracted  for  value  are 
paid  first ;  next,  the  simple  contract  debts  contracted  in  like  manner,  and  then  debts 
which  the  testator  or  intestate  created  without  having  any  consideration  for  so  doing. 
It  is  in  fact  only  a  rule  of  equity,  in  like  manner  as  it  is  another  rule  of  equity,  that 
equitable  assets  are  to  be  applied  pan  passu  in  the  payment  of  all  specialty  as  well  as 
simple  contract  debts,  in  equal  shares  and  proportions.  I  am,  therefore,  of  opinion 
that  the  three  bonds  are  debts. 

But  they  are  also  sums  directed  to  be  paid  by  "  writing  signed  bv  him ; "  are  they 
then  to  come  within  [19]  the  former  or  the  latter  class  enumerated  in  the  third  deed 
of  January  1861 1  In  the  former  case  thev  will  have  to  be  paid  in  full ;  in  the  latter 
they  must  be  limited  to  £400.  I  think  they  come  within  the  former.  The  testator 
has  reserved  to  himself  two  powers,  which  derogated  from  the  settlement ;  one  is  to 
diminish  his  property  indefinitely  by  contracting  debts ;  the  other  is  to  diminish  it  to 
the  extent  of  JE400,  "by  his  will  or  any  codicil  thereby,  or  by  any  writing  signed  by 
him."  He  has  himself  determined  which  of  the  two  he  intended  to  exercise,  for  he 
has  created  debts ;  he  has  expressed  them  to  be  debts,  and,  by  all  the  means  in  his 
power,  shewn  that  he  intended  them  to  come  within  tbe  former  class.  I  am,  therefore, 
of  opinion  that  the  bonds  are  valid  and  effectual  instruments  to  the  full  extent 
thereof,  and  that  it  will  be  proper  to  make  a  declaration  to  that  effect. 

[19]    Philups  v.  Phillips.    June  30,  July  1,  1864. 

Bequest  by  a  father  of  £7000  in  remainder  after  the  death  of  his  widow,  in  trust  for 
his  daughter  for  life,  with  remainder  to  her  children  of  any  marriage:  Held, 
adeemed  by  a  subsequent  gift  in  possession  of  19,000  rupees  Indian  stocl^  made  by 
the  father  on  the  marriage  of  his  daughter,  and  settled  on  her  husband  for  life, 
with  remainder  to  herself  for  life,  with  remainder  to  the  children  of  that  marriage. 

By  his  will,  dated  in  1858,  the  testator  directed  that  his  trustees  should,  during 
the  widowhood  of  his  wife,  pay  the  interest  and  annual  income  of  the  residuary  trust 
estate  unto  his  wife.  And  he  declared  that  the  trustees  should,  after  the  death  or 
second  marriage  of  his  wife  (which  event  had  not  happened),  set  apart  £7000,  and 
invest  it  and  stand  possessed  thereof  upon  trust  for  the  benefit  of  his  daughter  EHen 
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(now  die  wife  of  the  Defendant  Edgar  Charles  Baker)  for  her  life,  withoat  power  of 
anticipation,  and  after  her  decease,  upon  trust  for  all  or  any  of  her  children  as  she 
should  by  deed  or  will  appoint,  and  in  defaalt  of  appoint-[30]-ment,  for  her  sons  at 
twenty-one  years  and  daughters  at  that  age  or  marriage,  equally,  and  if  none,  then 
on  certain  trusts  for  his  other  children. 

In  August  1863  the  testator's  daughter  Ellen  married  Mr.  Baker,  on  which 
occasion  a  settlement  was  executed,  whereby  a  sum  of  19,000  company's  rupees  stock 
of  the  Indian  £5  per  cent,  loan  1866,  1867,  which  was  provided  aad  transferred  by 
the  testator  into  the  names  of  trustees,  was  settled,  upon  trust  to  pay  the  income 
daring  the  joint  lives  of  Mr.  and  Mrs.  Baker  to  Mr.  Baker  for  life,  and  to  the 
survivor  of  them  for  life,  with  remainder  to  the  issue  of  the  marriage,  as  they  should 
jointly  or  as  the  survivor  should  appoint,  and  in  default,  to  the  sons  at  twenty-one 
and  the  daughters  at  twenty-one  or  marriage  equally. 

The  testator  died  in  September  1863  without  altering  his  will,  and  the  question 
was,  whether  the  legacy  of  X7000  given  to  Ellen  Baker,  her  children  and  husband 
was  partially  adeemed  by  the  provision  made  on  her  marriage.  There  was  parol 
evidence  of  the  testators  intention,  and  that,  in  the  case  of  another  daughter 
limilarly  circumstanced,  he  had  by  codicil  expressed  his  intention  of  adeeming. 

Mr.  Bagrallay  and  Mr.  Druce,  for  the  rlaintiffs,  relied  on  Schofield  v.  Heap  (27 
Beav.  93)  -rSopmod  v.  Hcpwood  (7  H.  of  L.  Cas.  728) ;  Coventry  v.  Chichester  (33  Law 
J.  (Ch.)  361,  676). 

Mr.  Selwyn  and  Mr.  Kay  argued,  first,  that  the  difference  between  the  provisions, 
one  being  in  possession  and  the  other  reversionary,  and  the  discrepancy  between  [21] 
the  limitations  rendered  it  impossible  to  hold  that  one  was  a  substitute  for  the  other, 
and  that  the  doctrine  itself  had  been  altogether  disapproved  of;  Williams  on 
Executors  (p.  1200).  Secondly,  that  it  was  premature  to  make  any  declaration 
daring  the  life  and  widowhood  of  the  widow,  or  until  the  legacy  of  JC7000  became 
payable ;  Lad^  Langdaie  v.  Brigffs  (8  De  O.  M.  &  G.  427). 

July  1.  Thk  Master  of  thx  Eolls  [Sir  John  Komilly].  I  am  of  opinion  that 
this  was  an  ademption.  I  think  there  is  nothing  in  the  objections,  that  the  nature  of 
the  property  and  the  limitations  differ,  nor  m  the  circumstance  that  a  prior  life 
interest  in  the  property  was,  by  the  will,  given  to  the  mother.  In  addition  to  this,  I 
think  that  the  parol  evidence  of  the  intention  of  the  testator,  which  is  admissible  in 
mch  cases  as  these,  shews  that  the  testator  intended  it  to  be  an  ademption  of  the 
legacy.     I  will,  therefore,  make  a  declaration  to  that  effect 

llie  value  of  the  rupees  must  be  ascertained  as  at  the  date  of  the  settlement. 

I  am  of  opinion  that  the  widow  is  entitled  to  have  the  rights  declared  at  this 
moment. 

See  fFeaU  v.  Riee,  2  Buss.  &  MyL  257. 


[22]    Be  Jbwitt  (No.  2).    July  25,  1864. 

[See  In  re  South  Essex  Investment,  &c..  Company,  1882,  46  L.  T.  282 ;  In  re  OaUand, 

1885,  31  Ch.  D.  302.] 

A  solicitor  ordered,  pending  a  taxation  of  his  bill,  to  deliver  over  his  client's  papers, 
on  the  client  undertaking  to  produce  them  and  giving  security  for  the  amount 
claimed. 

An  order  had  been  made  on  the  14th  of  April  1864,  for  the  taxation  of  a  solicitor's 
bill  of  costs,  and  delays  having  occurred  in  completing  the  taxation, 

Mr.  Wickens  applied  for  the  delivery,  by  the  solicitor  to  the  client,  of  his  documents, 
upon  securing  the  amount  claimed. 

Mr.  W.  Hull  Terrell,  ecntri.  The  order  for  taxation  directs  that,  upon  payment 
by  the  client  to  the  solicitor  of  what  may  be  certified  to  be  due  to  him,  the  solicitor 
shall  deliver  up,  on  oath,  all  deeds,  &e.,  in  his  custody  or  power  belonging  to  the 
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client,  This,  therefore,  is  an  application,  on  motion,  to  vary  an  existing  order,  and  it 
cannot  be  entertained ;  it  is  premature. 

The  solicitor  ought  not,  before  payment  of  his  demand,  to  be  deprived  of  his  lieo 
on  the  papers. 

The  Master  of  the  Bolls  [Sir  John  RomiUyJ.  The  course  I  adopt  in  all  thess 
cases  is  this : — Where  a  sum  is  claimed  by  a  sohcitor  to  be  due  to  him,  and  some 
delay  occurs  in  the  tazi^ion,  imputable  to  the  fault  of  no  one,  I  order  the  papers  to 
be  delivered  over  on  the  amount  being  secured,  and  on  an  undertaking  to  prodaee 
them  as  required  in  the  course  of  the  taxation.  The  case  has  been  before  the  Coart 
on  several  occasions. 

As  the  solicitor  does  not  state  the  amount  claimed,  [231  so  as  to  enable  the 
applicant  to  bring  the  money  into  Ck>urt,  I  will  order  the  delivery  up  of  the  papers, 
if  he  will  pt^  into  Court  £150,  and  undertake  to  produce  the  papers  and  documents 
before  the  Taxing  Master,  as  they  may  be  required  in  the  course  of  the  taxation; 
but  the  order  is  to  be  without  prejudice  to  the  lien,  if  any,  of  Mr.  Jewitt  upon  the 
papers  for  the  costs  alleged  to  be  due  to  him. 

NoTK— Seg.  Lib.  1864,  A.,  foL  1801. 


[23]    TowNSSND  o.  Early  (No.  2.)    Jviy  19,  1864. 

[S.  C.  10  L.  T.  897  ;  10  Jur.  (N.  S.)  860 ;  12  W.  R  1132.] 

A.  B.'s  life  interest  in  a  fund  in  England  was  liable  to  forfeiture  if  A.  B.  "  should 
alien,  sell,  assign,  encumber  or  transfer,  or  in  any  manner  dispose  of  or  anticipate" 
it.  A.  B.  took  the  benefit  of  the  Insolvent  Act  in  New  South  Wales,  having 
presented  a  petition  there,  by  which  he  surrendered  his  estate  (omitting  this  life 
interest  from  the  schedule).  The  Judge  accepted  this  surrender  of  his  estate  and 
placed  it  under  sequestration  in  the  hiuids  of  the  Chief  Commissioner  of  Insolvent 
Estates.    Held,  that  A.  B.  had  thereby  forfeited  his  life  interest 

The  testator  directed  bis  trustees  to  invest  £4000,  and  pay  the  interest  equally 
between  his  nephews,  Henry  Townsend  and  William  Townsend,  during  the  term  of 
their  respective  natural  lives : — 

"  But  it  was  his  will,  and  he  did  thereby  expressly  declare  and  direct  that  in 
case  his  said  nephews,  or  either  of  them,  should  alien,  sdl,  assign,  encumber  or  transfer, 
or  in  any  manner  dispose  of  or  anticipate  the  said  dividend,  interest  and  annual  produce 
thereof  thereby  directed  to  be  paid  to  them,  or  any  part  thereof,  then  and  in  such 
case,  and  from  immediately  after  such  alienation,  sale,  assignment  or  transfer,  the  said 
bequests  or  bequest,  so  made  thereof  as  aforesaid,  and  of  which  such  alienation,  sale, 
assignment;  or  transfer  should  have  been  so  made,  should  cease  and  be  void,  to  all 
intents  and  purposes,  as  if  the  same  had  not  been  mentioned  in  bis  will." 

[24]  The  testator  died  in  1832. 

A  question  was  raised  by  this  bill,  whether  Henry  Townsend  had  forfeited  his  life 
interest.     The  Chief  Clerk,  by  his  certificate,  found  as  follows : — 

"On  the  2d  of  Maroh  1842  Henry  Townsend  aliened  the  dividends,  interest 
and  annual  produce  of  the  sum  of  £2000  in  the  manner  and  under  the  ciroumstances 
following : — On  the  said  2d  of  Mareh  1842  Henry  Townsend,  being  then  confioed 
in  the  debtors'  prison  at  Sydney,  in  New  South  Wales,  presented  his  petition  in  the 
Supreme  Court  of  New  South  Wales,  setting  forth  that  he  was  insolvent  and  desirous 
of  surrendering  his  estate  for  the  benefit  of  his  creditors,  and  thereby  surrendered 
his  said  estate,  and  prayed  that  the  same  might  be  accepted  and  placed  under 
sequestration.  The  surrender  of  such  estate  was  duly  accepted  by  one  of  the  Judges 
of  the  Supreme  Court  of  New  South  Wales,  and  by  an  order  under  his  hand,  dated 
the  3d  of  March  1842,  ordered  to  be  placed  under  sequestration,  in  the  hands  of  the 
Chief  Commissioner  of  Insolvent  Estates  at  Sydney,  according  to  law.  Heoiy 
Townsend's  share  of  the  legacy  of  £4000,  or  the  dividends,  interest  and  annual 
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produce  thereof  were  not  specified  id  the  schedule  of  the  estate  or  property  of  Henry 
Townsend,  annexed  to  his  petition." 

"By  an.  order  of  the  Superior  Court  of  New  South  Wales,  dated  the  2d  of 
February  1844,  and  made  in  the  matter  of  the  insolvency  of  Henry  Townsend,  it 
was  ordered  that  the  estate  of  the  insolvent  be  released  from  sequestration,  upon 
the  offer  of  composition  of  the  insolvent,  and  the  trustee  thereof  distributine  the 
clear  balance  of  all  moneys  in  his  hands  among  the  creditors  of  the  said  insdvent 
pari  passu." 

[26]  The  Chief  Clerk  reserved,  for  the  consideration  of  the  Court,  the  question 
whether  Henry  Townsend,  by  filing  his  petition  of  insolvency  in  the  Supreme  Court 
of  New  South  Wales,  and  the  acceptance  thereof  by  the  Judge,  had  aliened,  &c.,  the 
dividends  of  the  £2000. 

By  the  local  Act  (5  Vict.  No.  17,  c.  53)  the  effect  of  the  order  for  sequestration 
vested  in  the  Chief  Ck)mmissioner  all  the  jnresent  and  future  real  and  personal  estate 
of  the  insolvent. 

Mr.  Baggallay  and  Mr.  Shebbeare,  for  the  Plaintiff,  argued  that  the  life  interest 
had  been  ^ened  by  the  proceedings  in  the  colonial  insolvency,  and  that  it  had 
thereby  become  forfeited.  They  cited  Shee  v.  Hale  (13  Ves.  404) ;  Pym  v.  Lockyer 
(12  Sim.  394) ;  Brandon  v.  Aston  (2  Y.  &  C.  C.  C.  24) ;  Rochford  v.  Hackman  (9 
Hare,  478) ;  Joel  v.  MiOs  (S  Kav  &  J.  468). 

Mr.  Cole  and  Mr.  Hallett,  for  Henry  Townsend.  There  has  been  no  forfeiture. 
The  Colonial  Insolvent  Act  has  no  operation  out  of  the  colony,  and  it  could  not 
effectually  vest  the  income  of  the  money  in  the  fund  in  the  Chief  Commissioner. 
Agdn,  the  surrender  executed  by  Henry  Townsend  did  not  comprise  his  life  interest, 
for  it  was  not  included  in  the  schedule ;  so  that  it  has  not  been  aliened,  assigned 
or  incumbered  either  by  the  local  Act  or  by  the  surrender. 

That  the  colonial  proceedings  were  ineffectual  in  this  country  is  shewn  by  the 
fact  that  they  did  not  discharge  the  debts  in  this  country,  and  that  the  creditors  here 
might  still  sue  the  insolvent  in  the  English  Courts ;  [2^  Bartley  v.  Hodges  (1  Best  & 
Sm.  375) ;  SmUh  v.  Buchanan  (1  East,  6) ;  Lewis  v.  Omen  (4  Barn.  &  Aid.  664) ; 
Phaiips  V.  Allan  (8  Bam.  &  C.  477) ;  Story's  Conflict  (p.  602). 

Mr.  T.  C.  J.  Millar,  for  the  trustees. 

The  Master  of  the  Bolus  [Sir  John  Bomilly].  I  think  the  Plaintiff  is  entitled. 
The  cases  shew  that  there  is  a  distinction  between  a  proceeding  in  invitwm  and  one 
voluntarily  taken  by  the  insolvent  himself.  If  an  Englishman  were  to  go  to  Australia, 
and  there  assign  over  consols  for  value,  it  could  not  be  contested  that  they  would 
not  legally  vest  in  the  assignee  until  they  had  been  transferred  here,  but  still 
the  contract  would  bind  them  in  equity.  So  the  life  interest  in  these  funds  is 
not  within  the  operation  of  the  local  Act  of  Parliament,  so  as  legally  to  vest  them 
in  the  Chief  Commissioner.  But,  the  case  is  this : — the  legatee,  being  in  prison 
in  New  South  Wales,  applies  for  the  benefit  of  the  Insolvent  Act,  and  the  condition 
for  his  obtaining  it  is,  that  he  shall  surrender  all  his  property  for  the  benefit  of 
his  creditors.  If  be  had  inserted  this  property  in  the  schedule,  and  described 
it  as  the  income  of  a  sum  of  consols  in  England,  and  had  proposed  to  give  it  up  on 
obtaining  his  release,  then  no  doubt  the  property,  if  not  forieited,  would  have  passed, 
in  equity,  to  the  Chief  Commissioner. 

Does  it  make  any  difference  that  he  concealed  this  property  and  omitted  it  from 
the  schedule?  I  think  not,  and  that  a  man  cannot  prevent  the  operation  of  a 
surrender  of  all  his  property,  under  these  circumstances,  [27]  by  fraudulently 
concealing  and  omitting  from  the  schedule  that  which  he  is  bound  to  state.  Having 
obtained  the  consideration,  this  Court  would  act  on  the  surrender. 

It  is  true  that  the  discharge  under  the  insolvency  in  New  South  Wales  is  no  bar 
to  an  action  in  this  country,  and  that  a  creditor  would  be  entitled  to  sue  him  here  ; 
but  the  question  is,  whether  the  insolvent  could  obtain  the  stock  in  this  country  after 
he  had  assigned  or  agreed  to  assign  it  in  New  South  Wales  1  I  am  of  opinion  he 
could  not,  and  that  the  dividends  are  forfeited. 
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[27]    COOKX  ti.  MiBKHOUSK.    July  22,   1864. 

Devise  to  A.  for  life  when  he  attains  thirty-one,  and  after  his  death  to  his  eldest  ion 
in  fee.  In  case  A.  should  not  live  to  that  age  "  or  "  not  have  any  son,  then  in  tnut 
for  6.  for  life  on  attaining  thirty-one,  and  after  his  death  to  his  eldest  son  in  fee, 
and  in  case  of  failure,  to  the  eldest  son  of  the  testator's  daughter  in  fee.  A. 
attained  thirty-one  and  died  without  having  had  issue,  and  R  also  died  without 
having  issue.  Held,  that  "  or  "  could  not  be  read  "  and,"  and  that  the  eldest  son 
of  the  daughter  took  the  estate. 

The  testator,  Mr.  Mirehouse,  died  in  1850,  having  by  his  will  devised  « 
follows ; — 

"  I  will,  devise  and  bequeath  all  my  property,  real  and  personal  (except  u 
hereinafter  accepted)  to  my  dear  wife  and  my  two  dear  brothers  and  their  heirs  for 
ever,  in  trust  as  follows : — ^first,  for  my  eldest  son  John  when  he  arrives  at  and  not 
before  the  age  of  thirty-one,  for  his  life,  and  after  his  death,  to  his  eldest  son  and  hit 
heirs  for  ever.  In  case  my  son  John  should  not  live  to  that  hob,  or  not  have  sny 
son,  then  in  trust  for  my  second  son  Evelvn  on  his  arriving  at  the  age  of  thirty-one 
for  his  life,  and  after  his  death,  to  his  eldest  son  and  his  heirs  for  ever,  and  in  case 
of  failure,  then  to  the  eldest  son  of  my  eldest  daughter  and  his  heirs  for  ever,  and 
in  case  of  failure,  then  to  the  eldest  son  of  my  second,  third,  [28]  fourth  or  fifth 
daughters  and  his  heirs  for  ever  in  succession." 

In  1857  the  testator's  eldest  son  John  attained  thirty-one ;  he  married  in  1863, 
and  died  in  1864  without  having  had  any  issue. 

The  second  son,  Evelyn,  died  in  1863  without  having  married. 

This  bill  was  filed  by  the  creditors  of  John  Mirehouse,  the  testator's  eldest  son 
and  heir  at  law,  insisting  that  John  Mirehouse  was  seised  in  fee  of  the  devised  real 
estates  at  his  death,  and  that  they  thereupon  descended  on  his  five  sisters,  his 
co-heiresses,  and  formed  assets  for  payment  oi  his  debts. 

Richard  Levett^  the  eldest  son  of  the  testator's  eldest  daughter,  insisted  that, 
on  the  death  of  the  testator's  sons  John  and  Evelyn  without  issue,  he  became  seised 
in  fee  of  the  devised  estates. 

Mr.  Selwvn  and  Mr.  H.  F.  Bristowe,  for  the  Plaintiffs,  argued  that  the  testator 
only  intended  Evelyn  to  take  in  the  event  of  John  not  attaining  thirty-one  and  of  bis 
not  having  a  son  ;  for  if  the  sentence  were  read  disjunctively  the  gift  to  Evelyn 
would  fail  immediately  on  John's  attaining  thirty -one.  That  consequently  "or" 
must  be  read  "  and  ; "  and  as  the  two  events liad  not  taken  place,  the  gift  over  failed. 
They  referred  to  Grey  v.  Pearson  (6  H.  of  L.  Gas.  61) ;  Seeeombe  v.  Edaarda  (28  Bear. 
440) ;  Day  v.  Day  (16  East,  67) ;  Easker  v.  Sutton  (1  Bing.  (0.  S.)  501)  j  Johnson  v. 
Simeock  (6  Hurl  &  N,  6,  and  7  Hurl.  &  N.  344). 

Mr.  Hobhouse,  Mr.  Bevir  and  Mr.  Southgate,  for  the  [291  co-heiresses  in  the  same 
interest,  cited  Jarman  on  Wills  (vol.  1,  chap.  16) ;  Wright  v.  Kemp  (3  Term  Bejp.  470); 
Easker  v.  Sutton  (9  Moore  Hep.  2,  and  1  Bing.  501) ;  and  see  Coates  v.  Mart  (33 
Beav.  349). 

Mr.  Broderick  and  Mr.  Begg,  for  other  Defendants,  cited  Fairfied  v.  Morgm 
(2  Bos.  &  P.  (N.  R.)  38). 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  Sasch,  for  Richard  Levett,  were  not 
called  on. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  It  has  frequentlv  hapoened 
that,  in  the  construction  of  a  will,  tne  word  "  and  "  has  been  read  "  or,"  and  "  or '  read 
"  and,"  for  the  purpose  of  giving  effect  to  what  appears  to  be  the  plain  object  and 
intention  of  the  testator,  and  to  prevent  an  intestacy.  Were  I  to  adopt  the  arguments 
of  the  Plaintiffs,  this  would,  I  believe,  be  the  first  instance  in  which  this  had  been 
done  for  the  purpose  of  defeating  the  intentions  and  creating  an  intestacy. 

It  is  clear  that  the  testator  did  not  intend  John  to  ts^e  any  interest  unless  be 
attained  thirty-one ;  and  the  words  of  the  will,  as  they  stand,  import  that,  if  he  died 
after  attaining  that  age  without  having  had  a  son,  the  property  is  to  go  to  Evelyn 
for  life,  and  then  to  the  other  persons  under  the  subsequent  limitations.    Then  why 
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is  the  Court  to  alter  the  words  of  the  will  for  the  mere  purpose  of  excluding  them  1 
The  Court  has  gone  a  great  vrav  to  prevent  a  son  being  excluded,  but  here  I  am 
asked  to  chanee  the  words  and  do  violence  to  the  terms  of  the  will,  and  that  for  the 

rurpoee  of  exduding  the  second  son  and  of  defeating  all  the  subsequent  limitations, 
never  knew  of  sucn  a  case. 
[30]  Even  if  the  Court  could  look  at  the  events  which  have  happened,  and  modify 
the  woras  of  a  will,  after  ascertaining  what  the  intention  of  the  testator  would  have 
been  if  he  had  foreseen  what  would  have  happened,  it  ia  plain  that  the  testator  would 
not  have  turned  "  or  "  into  "  and "  for  the  purpose  of  excluding  his  son  Evelyn  and 
the  persons  he  intended  to  take  under  the  subsequent  limitations. 

I  am  of  opinion  that  the  case  of  the  Plaintiffs  fails,  and  that  the  bill  must  be 
dismissed. 

[30]    Edmondson  v.  Cbosthwaite.    March  14,  15, 1864. 

For  a  long  series  of  years  the  manager  of  a  public  company  had  fraudulently  retained 
large  sums,  whereby  the  dividends  declared,  from  time  to  time,  were  much  less 
than  they  otherwise  would  have  been.  After  his  death,  a  considerable  sum  was 
recovered  by  the  company  from  hia  estate,  in  respect  of  his  defalcations,  and  there- 
upon the  company  declared  a  large  bonus.  Held,  as  between  the  tenant  for  life 
and  remainder-man  of  some  shares,  that  the  bonus  belonged  solely  to  the  person 
entitled  to  the  shares  at  the  time  it  was  declared. 

In  1832  a  testator  bequeathed  ten  Carron  shares  to  his  widow  for  life,  with  remainder 
over.  She  died  in  1847,  and  in  1854  the  executor  sold  the  aharea  for  £10,000  to 
the  manager.  After  this,  large  auma  were  recovered  from  the  estate  of  a  former 
manager,  and  thereout,  in  1858,  a  bonus  of  £470  per  share  was  declared,  whereupon 
the  executor  insisted  on  setting  aside  the  sale,  and  obtained  an  additional  £8000 
by  way  of  compromise.  A  bill  by  the  executor  of  the  widow,  claiming  to  be 
entitled  to  participate  in  the  £8000,  was  dismissed  with  costs,  the  Court  holding, 
first,  that  the  widow's  interests  (if  any)  were  not  comprised  in  the  compromise,  and 
secondly,  that  the  whole  bonus  belonged  to  the  persons  entitled  to  the  shares  at 
the  time  it  was  declared. 

The  testator,  Thomas  Crosthwaite,  died  in  1832,  having,  by  his  will,  given  his 
real  and  personal  estate  to  trustees,  upon  trust  to  permit  his  wife  Betty  Crosthwaite 
to  have,  receive  and  take  the  rents,  issues  and  profits  thereof  for  her  life,  and  after 
her  death  (aubject  to  certain  legacies),  as  to  one  moiety,  for  his  nephew  John 
Crosthwaite  of  Thomthwaite,  and  the  other  moiety  for  his  nephew  John  Crosthwaite 
of  Liverpool 

^1]  Betty  Crosthwaite,  the  widow,  died  in  May  1847. 

rart  of  the  testator's  estate  consisted  of  ten  shares  in  the  Carron  Company,  a 
company  composed  of  600  shares  of  £250  each,  which  carried  on  a  very  extensive  and 
profitable  trade  in  iron. 

For  fifteen  years  during  her  life  the  widow  received  the  dividends  on  these  shares, 
which  amounted  to  between  £200  and  £300  a  year. 

In  1850  John  Crosthwaite  of  Liverpool  and  John  Crosthwaite  of  Thomthwaite 
were  the  trustees  of  the  will,  and  in  1853-54  they  sold  and  transferred  the  ten  shares 
to  William  Dawson,  who  was  one  of  the  managers  of  the  Carron  Company.  The 
price  paid  was  £10,000,  which  of  course  was  estimated  upon  the  basis  of  the  amount 
of  past  dividends. 

In  1859  it  was  discovered  that  Stainton,  the  London  manager  of  the  Carron 
Company,  had,  for  a  long  series  of  years,  fraudulently  retained  and  omitted  to  divide 
the  profits.  By  thus  keeping  down  the  market  value,  he  had  bought  up  a  number  of 
shares  at  an  undervalue.  Suits  were  instituted  by  the  company  against  the  repre- 
sentadves  of  Mr.  Stainton  (1)  in  which  the  company  recovered  £220,000  in  respect  of 

(1)  See  Stainton  v.  The  Carron  Company,  24  Beav.  346 ;  Madaren  v.  Stainton,  27 
Beav.  460,  and  3  De  Gex,  F.  &  J.  202 ;  Lock  v.  Fenables,  27  Beav.  598. 
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his  defalcations.    This  was  paid  in  May  1858,  and  in  the  same  month  the  Canoo 
Company,  out  of  the  produce,  declared  a  bonus  of  £470per  share. 

After  this,  the  surviving  trustee  of  Crosthwaite's  [32]  will  (John  Crosthwaite  <rf 
Liverpool),  alleging  that  Dawson,  the  manager,  had  notice  of  the  facts  through  whidi 
the  jC220,000  had  been  recovered,  required  him  to  rescind  the  contract  for  the  sale  of 
the  ten  shares.  After  some  negotiation,  it  was  agreed,  that  upon  William  Dawson 
paying  a  sum  of  £8000  in  addition  to  the  £10,000  already  paid,  the  sale  to  him  should 
be  confirmed.  Accordingly,  by  a  deed  made  in  1862,  between  John  Crosthwaite  of 
Liverpool,  and  his  assignees  in  bankruptcy,  the  executors  of  John  Crosthwaite  of 
Thornthwaite,  and  William  Dawson,  the  compromise  was  effected,  and  the  sale 
affirmed. 

This  bill  was  filed  in  1863  by  the  executor  of  Betty  Crosthwaite,  the  widow, 
against  John  Crosthwaite  of  Liverpool  and  his  assignees,  and  the  executors  of  John 
Crosthwaite  of  Thornthwaite,  ckiming  a  part  of  the  £8000  received  from  William 
Dawson  under  the  compromise,  and  insisting  that  it  had  been  received  in  full 
satisfaction  of  all  claims  and  demands  in  respect  of  the  ten  shares  and  the  arrears  of 
dividends.  The  bill  charged  that  if  the  £8000  was  not  intended  as  a  compensation 
for  the  arrears  of  dividends  which  accrued  due  in  the  lifetime  of  Betty  Crosthwaite, 
it  was  part  of  the  ultimate  residue  of  the  personal  estate  of  Thomas  Crosthwaite,  and 
was  the  only  portion  of  such  residue  which  now  remained  undisturbed,  and  that  the 
Plaintiff  was  entitled  to  have  all  nacessary  and  proper  proceedings  taken,  by  or  in 
the  name  of  the  Defendant  John  Crosthwaite  (as  surviving  executor  and  trustee  of 
the  said  will)  for  the  purpose  of  recovering,  for  the  benefit  of  the  Plaintiff,  the  arrears 
of  the  dividends  which  accrued  due  in  the  lifetime  of  Betty  Crosthwaite. 

The  bill  prayed  for  the  administration  of  Crosthwaite's  estate,  and  that  all  proper 
directions  might  be  given  for  [33]  ascertaining  and  recovering  from  the  Carroa 
Company,  or  otherwise,  and  for  paying  to  the  Plaintiff,  as  executor  of  Betty  Crosthwaite, 
the  amount  of  the  arrears  of  the  dividends,  in  respect  of  the  ten  shares,  which  became 
due  after  the  death  of  the  testator  in  the  lifetime  of  the  said  Betty  Crosthwaite ;  and 
that  it  might  be  ascertained  and  declared,  whether  the  £8000,  or  any  part  thereof, 
ought  to  be  attributed  to  and  treated  as  compensation  for  the  last-mentioned  arrears 
of  dividends,  and,  if  so,  that  such  part  might  be  paid  to  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Kay,  for  the  Plaintiff,  argued  that  a  portion  of  the  fund 
recovered  by  the  trustee  under  the  compromise  was  attributable  to  profits  fraudulently 
retained  by  the  manager  during  the  life  of  the  tenant  for  life,  and  that  an  inquiiy 
ought  to  be  directed  as  co  this.  Secondly,  that  the  executor  ought  to  institute  a 
suit,  at  the  expense  of  the  estate,  to  recover  the  amount  lost  by  the  default  of  the 
managers ;  Jerdein  v.  Blight  (2  John.  &  Hem.  333). 

Mr.  Hobhouse  and  Mr.  Druce,  for  John  Crosthwaite,  the  trustee,  said  that  he  was 
willing  to  take  any  proper  proceedings  upon  being  indemnified  as  to  costs. 

Mr.  Selwyn  and  Mr.  Bobinson,  Mr.  Southgate  and  Mr.  Bardswell,  for  the  assignees 
of  John  Crosthwaite,  and  Mr.  Bagshawe,  for  the  executors  of  John  Crosthwaite  of 
Thornthwaite.  The  question  raised  by  this  suit  has  been,  in  fact,  decided  by  the 
Lords  Justices  in  Maclaren  v.  Siainion  (3  De  6.  F.  &  J.  202).  In  that  case,  the 
Master  of  the  Rolls  had  apportioned  the  bonus  of  £470  a  share  on  some  Carron  shares 
specifically  bequeathed  by  the  testator,  who  died  in  1851,  first,  between  the  residuary 
[34]  and  the  specific  legatees,  and  secondly,  as  between  the  tenants  for  life  and 
remainder-men  of  the  shares.  This  was  reversed  by  the  Lords  Justices,  who  held 
that  the  bonus  belonged  absolutely  to  the  person  entitled  to  the  shares  at  the  time  it 
was  declared. 

In  regard  to  public  companies,  the  dividends  or  income  can  only  consist  of  that 
which  is,  from  time  to  time,  declared.  The  fund  recovered,  in  this  case,  was  a  mere 
windfall,  attributable  to  the  year  in  which  it  was  recovered.  As  an  illustration,  take 
the  converse  case,  and  suppose  the  dividends  declared  had,  for  a  series  of  years,  been 
twice  as  great  as  they  ought  to  have  been,  and  to  have  been  received  by  the  tenant 
for  life,  could  a  suit  be  tSterwards  maintained  against  the  tenant  for  life  to  recover 
back  the  excess?  Clearly  not.  Here  the  sale  was  of  the  shares  as  they  stood  in 
1854,  seven  years  after  the  death  of  the  widow,  and  of  the  future  dividends,  and  that 
is  the  sale  which  has  been  confirmed. 
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The  Plaintiff  had  notice  of  the  compromise  and  did  not  interpose ;  he  has  no  interest 
in  the  fund  recovered,  and  this  bill  ought  to  be  dismissed. 

Mr.  Bageallay,  in  reply.  John  Crostbwaite  was  a  trustee  for  the  Plaintiff,  and 
he  ought  tohave  insisted  on  setting  aside  the  sale,  and  have  left  intact  the  Plaintiff's 
remedies  against  Dawson,  Stainton  and  the  company.  The  Plaintiff's  claims  ought 
to  have  entered  into  the  compromise,  and  the  trustee  had  no  power  to  make  any 
arrangements  which  could  prejudice  the  rights  of  his  eestuis  que  trust. 

rS]  March  15.  The  Master  of  the  Rolls  [Sir  John  Eomilly].  I  am  of  opinion, 
in  this  case,  that  the  Plaintiff  fails. 

Two  questions  arise,  first,  whether  the  compromise  included  what  was  due  to  the 
Plaintiffs  testatrix ;  and  if  it  did  not,  then  whether  it  ought  to  have  included  it. 
The  first  question  depends  upon  the  construction  of  the  deed  of  compromise.  The 
Plaintiff  not  being  a  party  to  it,  and  there  being  nothing  in  the  deed  which  points  to 
what  his  testatrix  might  have  been  entitled  to  from  Dawson,  I  think  it  does  not 
include  her  claim.  Either  there  was  something  due  from  Dawson  in  respect  of  the 
dividends  of  the  Garron  shares  which  accrued  between  1832  and  1847,  when  the 
widow  died,  or  not.  If  anything  was  due,  this  deed  does  not  affect  it,  it  in  no  respect 
deprives  the  Plaintiff  of  his  rights,  but  leaves  Dawson  still  liable.  It  is  true  that 
Dawson  can  only  be  sued  by  the  execator  of  the  testator,  but  the  Plaintiff  may  sue 
in  his  name  on  giving  him  an  indemnity,  and  if  he  refuses  to  allow  his  name  to  be 
used,  on  a  proper  indemnity  being  tendered,  and  obliges  the  Plaintiff  to  come  to  this 
Court  to  compel  him,  I  should  make  the  executor  pay  the  costs.  But  the  Defendant 
John  Crosthwaite  says  he  is  and  has  always  been  ready  to  allow  his  name  to  be  used 
upon  being  secured  against  costs. 

The  Plaintiff  cannot  maintain  this  suit  to  have  the  £8000  divided  between  him  and 
the  Defendants,  unless  he  can  shew  that  his  claim  formed  a  portion  of  the  contract 
for  a  compromise.  The  Defendant  John  Crosthwaite  might  be  exposed  to  some 
difficulty,  if  it  could  be  established  that  he  knew  that  the  Plaintiff  had  some  claim 
against  Dawson  and  has  made  use  of  it  for  the  purpose  of  enhancing  his  own  demand, 
or  if  he  had  in-[36Ttentionally  thrown  impediments  in  the  way  of  the  Plaintiff 
enforcing  his  claim ;  out  no  such  case  is  here  made. 

As  to  the  other  point,  it  appears  that  in  Maelaren  v.  Stainton  (3  De  O.  F.  &  J.  202) 
the  Lords  Justices  expressly  determined  the  point  here  raised,  and  that  the  Plaintiff 
has  no  claim  at  all  in  respect  to  the  bonus.  The  facts  of  that  case  are  the  same  as  the 
present,  but  with  different  names ;  and  I  cannot,  after  that  decision,  say  that  the 
Plaintiff  is  entitled  to  anything.  The  Court  there  decided  that  the  whole  of  the 
bcmus  which  arose  in  conseouence  of  fraudulently  withholding  of  moneys  which  would 
have  increased  the  dividends,  did  not  belong  to  the  persons  entitled  to  the  shares  at 
the  periods  at  which  the  retainer  took  place,  but  to  the  persons  entitled  to  dividends 
when  the  actual  bouses  were  declared. 

I  am  of  opinion  that  this  bill  must  be  dismissed  with  costs. 

[36]    DTEyncoubt  v.  Obxgory.    Feb.  24,  26,  27,  1864. 

A.  B.  who  was  tenant  for  life,  with  remainder  to  his  issue  in  tail,  forfeited  his  estate 
before  he  had  any  issue.  Held,  upon  the  intention  apparent  on  an  executory 
instrument,  that  the  next  remainder-man  thereupon  became  entitled  to  the  rents. 

A  will  directed  a  settlement  to  be  made  of  the  G.  estate,  which  should  contain  a 
shifting  clause,  providing  that  if  any  person  taking  the  6.  estate  should  not  resettle 
the  De  Ligne  estate  (acquired  through  another  title)  to  like  uses,  the  6.  estate 
should  go  to  such  uses  as  if  the  limitation  in  his  favour  had  not  been  inserted.  It 
also  directed  the  insertion  of  a  name  and  arms'  shifting  clause  in  a  very  different 
form.  A.  B.,  a  tenant  for  life  with  remainder  to  his  children,  refused  to  resettle 
the  De  Ligne  estate,  and  he  had  no  issue :  Held,  thereupon,  the  next  remainder- 
man was  entitled  to  the  rents  of  the  6.  estate  until  A.  B  died  or  had  issue. 

The  question,  in  this  cause,  was  as  to  the  effect  of  a  shifting  clause,  by  which  a  devised 
estate  was  to  go  over,  if  the  devisee  of  the  testator's  estate  should  not  settle  other 
estates,  acquired  under  another  instrument  to  like  uses. 

E.  VIII.— 18 
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The  testator,  who  died  in  1854,  deviaed  "  the  Oregory  Estate "  to  trustees  and 
their  heirs,  upon  trust  to  raise  the  [37]  deficieocy  of  his  personal  estate  to  answer  the 
purposes  thereinafter  directed,  and  upon  trust  that  they  "  should  convey,  settle  aod 
assure  "  it  to  the  uses  thereinafter  directed,  that  is  to  say,  to  other  trustees  for  500 
years  for  securing  some  rent^harees,  and  (omitting  the  limitations  which  failed  by 
the  predecease  of  the  devisees)  to  the  use  of  George  Gregory  for  life,  with  remainder 
to  his  sons  and  daughters  successively  in  strict  settlement  in  tail,  with  remainder 
to  John  Sherwin  Gregory  for  life,  with  remainder  to  his  sons  and  daughters  snoces- 
sively  in  strict  settlement  in  tail,  with  remainder  to  Sir  Glynne  E.  W.  Gregory  for  life, 
with  remainder  to  his  sons  and  daughters  successively  in  strict  settlement  in  tail,  wiA 
remainder  to  the  testator's  own  right  heirs  for  ever. 

The  will  contained  two  shifting  clauses,  one  relating  to  the  taking  and  using  the 
testator's  name  and  arms,  and  the  second  in  relation  to  the  devisees  not  settling,  to 
similar  uses,  other  estates  (called,  for  distinction,  in  the  argument  "the  De  Ligne 
Estates  ")  which  had  been  devised  by  George  de  Ligne  Gregory,  the  testator's  uncle. 
These  shifting  clauses  were  as  follows : — 

And  I  hereby  dechre  and  direct  that  in  the  settlement  so  to  be  made  as  aforesaid 
there  shall  be  inserted  and  contained  a  proviso  or  declaration,  that  in  case  any  of  the 
persons  hereby  made  tenants  for  life  or  any  issue  of  any  such  persons  shall,  by  virtue 
of  or  under  the  limitations  contained  in  the  will  of  George  de  Ligne  Gregory  deceased, 
become  seised  of  or  beneficially  entitled  to  an  estate  in  tail  male  in  possession,  or  an 
estate  in  tail  general  in  possession,  of  and  in  the  manors,  lands  and  hereditaments 
thereby  appointed  and  devised,  that  then  and  in  that  case,  the  person  so  becoming 
seised  or  entitled  shall,  within  the  space  of  twelve  calendar  months  next  after  he  or 
she  shall  so  become  seised  or  entitled  as  aforesaid,  if  such  person  shall  be  then  of  the 
age  of  [38]  twenty-one  years,  and  if  not,  then  within  the  space  of  twelve  calendar 
months  next  after  such  person  shall  attain  the  age  of  twenty-one  years,  by  sueh 
effectual  assurances  in  the  law  as  counsel  shall  advise,  settle  or  procure  to  be  settled 
as  well  all  and  singular  the  hereditaments  comprised  in  or  devised  by  the  will  of 
George  de  Ligne  GregoTy,  deceased,  remaining  unsold,  as  all  money,  stocks,  funds 
and  securities  acquired  or  to  be  acquired  by  the  sale  of  timber  by  virtue  of  the  same 
will,  and  all  the  hereditaments  purchased  or  acquired  or  to  be  purchased  or  acquired 
with  moneys  arising  or  produced  by  the  sale  of  land  and  timber  as  aforesaid,  and  also 
the  several  canal  shares  and  shares  in  the  subscription  for  the  improvement  of  the 
navigation  of  the  river  Trent,  and  the  moneys  to  arise  by  the  sale  and  conversion 
thereof,  and  also  all  and  singular  the  plate  and  other  articles,  by  the  recited  will 
directed  to  go  as  heirlooms  as  aforesaid,  so  and  in  such  manner  as  that  the  same 
hereditaments,  chattels  and  premises  respectively  may  go  and  remain  and  be  held  to, 
for  and  upon  such  and  the  same  or  the  Wee  uses,  trusts,  intents  and  purposes,  as  are,  by 
this  my  will,  directed  to  be  limited  and  declared  of  and  concerning  the  hereditaments 
and  chattels  respectively  hereby  devised  and  directed  to  be  settled  as  aforesaid,  except 
that,  in  the  powers  of  sale  and  exchange  to  be  inserted  and  contained  in  such  settle- 
ment, there  shall  be  an  exception  of  Harlaxton  Manor  House  and, the  ancient  mansion- 
house  of  Harlaxton  Hall  out  of  those  powers,  and  so  that  the  settlement  required  by 
such  proviso  or  direction  to  be  made  shall  not  prejudice  or  affect  any  interest  or 
charge  or  estate  which,  previously  to  the  execution  thereof,  may  have  been  actually 
created  or  made  by  virtue  of  any  power  or  proviso  contained  in  the  said  recited  will 
of  George  de  Ligne  Gregory.  And  I  hereby  direct,  that  in  the  settlement  to  be  made 
as  aforesaid,  there  shall  be  [39]  inserted  a  proviso  or  direction,  that  in  case  the  person 
so  becoming  seised  of  or  beneficially  entitled  to  such  estate  tail  of  and  in  the  heredita- 
ments and  premises  devised  by  the  said  will  of  George  de  Ligne  Gregory,  shall  not, 
within  the  aforesaid  space  of  twelve  calendar  months,  well  and  effectually  settle  or 
procure  to  be  settled  all  and  singular  the  hereditaments,  stocks,  funds  and  securities, 
canal  shares  and  heirlooms  and  other  the  premises  devised  and  bequeathed  by  the 
same  will,  in  such  manner  as  is  hereinbefore  directed  and  required,  then  and  in  sach 
case,  all  and  singular  the  hereditaments  hereby  devised  and  directed  to  be  settled  as 
aforesaid,  and  the  said  articles  hereby  made  heirlooms,  and  all  and  singular  the  estates 
to  be  purchased  with  and  out  of  my  personal  estate  hereby  directed  to  be  laid  out  in 
the  purchase  of  land,  shall  thenceforth  go  and  remain  to  such  uses  and  upon  and  for 
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such  trusts,  ends,  intents  and  purposes,  as  the  same  would  have  gone  and  remained 
and  been  held,  under  and  by  virtue  of  the  limitations  and  provisions  hereinbefore 
directed  to  be  contained  in  the  settlement  so  to  be  made  as  aforesaid,  if  the  limitations 
hereby  directed  to  be  contained  in  such  settlement,  as  aforesaid,  to  the  use  of  the  person 
or  persons  so  neglecting  or  refusing  to  make  such  resettlement^  as  aforesaid,  and  the 
powers  annexed  to  the  estates  conferred  by  such  limitations,  respectively,  or  any  of 
them,  had  not  been  inserted  therein,  and  that,  in  the  settlement  hereinbefore  by  me 
directed  to  be  made,  as  aforesaid,  there  shall  also  be  contained  a  proviso  or  declaration, 
that  the  operation  of  the  shifting  clause,  lastly  hereinbefore  directed,  shall  not 
prejudice  or  affect  any  lease  or  leases  which,  previously  to  the  operation  of  such 
shifting  clause,  may  have  actually  been  created  or  made,  by  virtue  of  or  under  the 
powers  of  leasing  to  be  contained  in  such  settlement. 

[40]  The  other  shifting  clause,  which  related  to  the  name  and  arms,  and  did  not 
eome  into  operation,  was  as  follows : — 

The  testator  thereby  also  directed  that  on  the  settlement  so  to  be  made  as  aforesaid 
of  his  estates  thereby  devised,  there  should  be  contained  a  proviso  or  declaration, 
that  every  person  who  should,  by  virtue  of  the  limitations  thereinbefore  directed  to 
be  contained  in  such  settlement,  or  of  this  proviso,  become  entitled  to  the  possession 
or  receipt  of  the  rents  and  profits,  or  to  the  first  beneficial  estate  of  freehold  of  and 
in  the  same  estates,  or  any  part  thereof,  who  should  not  then  be  called  by  the  name 
or  use  the  arms  of  "  Gregory,"  should,  within  the  space  of  one  year  next  after  they 
shonld  respectively  become  so  entitled  as  aforesaid,  and  that  the  respective  husbands 
of  such  of  the  persons  becoming  entitled  as  aforesaid  as  should  be  females  should, 
within  one  year  after  their  so  becoming  entitled,  or  within  one  year  after  their 
respective  marriages,  in  case  of  their  being  at  that  time  entitled  as  aforesaid  (as  the 
case  might  be)  assame  and  take  upon  himself,  herself  or  themselves  respectively,  and 
use  in  all  deeds,  letters,  accounts  and  other  writings,  wherein  or  whereto  he,  she  or 
they  respectively  should  or  might  be  a  party  or  parties,  or  which  they  should 
respectively  sign,  and  upon  all  other  occasions  me  surname  of  "  Gregory,"  and  assume 
and  take  and  use  the  arms  of  "  Gregory  "  either  alone  or  quartered  with  his,  her  or 
their  own  respective  family  arms,  and  also  should,  within  the  said  space  of  one  year, 
apply  for  and  endeavour  to  obtain  an  Act  of  Parliament  or  a  proper  licence  from  the 
Crown  to  enable  him,  her  or  them  respectively,  and  his,  her  or  their  respective  issue 
inheritable  under  the  limitations  thereinbefore  directed  as  aforesaid,  to  take,  use  and 
bear  the  said  surname  of  "  Gregory,"  conformably  to  the  directions  in  that  his  will ; 
and  in  case  any  such  person  or  [41]  persons,  or  the  husband  or  husbands,  of  any  such 
person  or  persons,  should  neglect  or  refuse  to  take  and  use  such  surname  and  arms,  and 
to  take  such  steps,  as  aforesaid,  for  enabling  him,  her  or  them  so  to  do,  within  the  said 
space  of  one  year,  conformably  to  the  directions  in  that  his  will,  or  in  case  any  person 
or  persons  entitled  under  that  his  will  to  the  estates  thereinbefore  devised  in  posses- 
sion, or  to  the  receipt  of  the  rents  and  profits,  or  to  the  first  beneficial  estates  of 
freehold  therein,  and  using  and  bearing  the  name  and  arms  of  "  Gregory  "  should,  at 
any  time  thereafter,  discontinue  the  use  of  such  surname  and  arms,  contrary  to  that 
his  will  or  to  the  proviso  or  declaration  to  be  contained  in  the  settlement  or  settle- 
ments, thereby  directed  to  be  made  as  aforesaid,  then  and  in  every  such  case  the  estate 
and  interest  of  the  person  or  persons  who  or  whose  husbands  should  so  neglect  or  refuse, 
or  should  so  discontinue,  the  use  of  such  surname  or  arms,  of  and  in  the  said 
hereditaments  thereinbefore  directed  to  be  settled  as  aforesaid,  and  every  part  thereof, 
should  cease,  determine  and  become  void,  and  the  said  hereditaments  should  immedi- 
ately thereupon  go  over  to  the  person  or  persons  next  beneficially  entitled  thereto  in 
remainder  under  the  limitations  thereinbefore  contained,  in  such  and  the  same  mcumer 
as  if  the  person  or  persons  who  or  whose  husbands  should  so  refuse  or  negjiect,  or 
should  so  discontinue,  the  use  of  such  surname  or  arms,  being  tenant  or  tenant»~for 
life,  was  or  were  dead,  or  being  tenant  or  tenants  in  tail,  was  or  were  dead  without 
issue  inheritable  to  his,  her  or  their  estate  tail,  charged  nevertheless  with  and  without 
prejudice  to  any  lease  or  leases  which  should  have  been  previously  created  of  and  in 
the  said  hereditaments  and  premises  thereby  directed  to  be  settled  as  aforesaid,  or 
any  part  or  parts  thereof,  by  any  person  or  persons  entitled  thereto,  pursuant  to  and 
by  virtue  of  the  powers  in  that  behalf  respectively  thereinafter  [42]  directed  to  be 
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coatained  in  such  settlement  or  settlements  as  aforesaid.  But  his  will  was  that  such 
cesser  and  determination  of  the  estate  for  life  of  such  tenant  for  life  as  aforesaid, 
should  not  operate  so  as  to  exclude,  defeat  or  prejudice  any  of  the  executory  or 
contingent  estates  thereinbefore  directed  to  be  limited  to  his,  her  or  their  sons  and 
daughters,  or  any  other  person  or  persons ;  and  during  the  suspense  and  contingency 
of  such  expectant  remainder,  the  rents  and  profits  of  the  said  hereditaments  which 
would  have  belonged  to  such  tenant  for  life,  if  such  cesser  and  determination  had  not 
taken  place,  should  be  payable  unto  such  person  or  persons,  and  for  such  intents  and 
purposes,  and  in  such  mianner,  as  the  same  would  have  been  payable  and  applicable, 
for  the  time  being,  in  case  such  tenant  for  life  had  actually  been  deceased,  so  that, 
immediately  from  and  after  such  cesser  and  determination,  the  issue  of  such  tenant 
for  life  might  have  and  be  entitled  to  the  rents  and  profits  of  the  said  hereditaments 
thereby  directed  to  be  settled  during  the  life  of  the  parent  as  if  such  parent  were 
dead,  and  that  in  case  and  whilst  there  should  not  he  any  such  issue  in  existence 
the  person  or  persons  next  entitled,  for  the  time  being,  to  a  vested  remainder  in  the  said 
hereditaments,  should  and  might  have  and  be  entitled  to  the  said  rents  and  profits  for  hit, 
her  or  their  proper  use  and  benefit  respectively,  but  without  any  exclusion  of  or 
prejudice  to  the  estate,  interest  or  right  of  any  such  issue  afterwards  coming  into 
existence,  but  only  till  the  time  of  the  birth  of  such  issue  respectively. 

The  testator  died  in  1854.  Georee  Gregory  died  in  1860  without  ever  having 
had  anv  issue,  and  John  Sherwin  Gregory,  who  became  entitled  to  both  estates, 
assumed  the  name  and  arms  of  Gregory,  but  did  not  resettle  the  De  Ligne  estates; 
but  while  he  had  [43]  no  issue,  he  executed  a  deed-poll,  dated  the  2d  day  of  February 
1861,  by  which  he  declared  that  he  elected  not  to  settle,  or  procure  to  be  settled,  and 
did  thereby  refuse  to  settle,  or  procure  to  be  settled,  the  hereditaments,  &c.,  devised 
and  bequeathed  by  the  will  of  George  de  Ligne  Gregory  in  manner  directed  and 
required  by  the  will  of  the  other  testator  George  Gregory,  and  he  thereby  renounced 
and  disclaimed  all  devises  and  bequests  expressed  to  be  made  or  given  to  him  bv 
the  said  will  and  codicils,  and  all  the  real  and  personal  estates  by  the  said  will 
devised  and  bequeathed  to  or  in  trust  for  him. 

Under  these  circumstances  the  question  was,  who  was  entitled  to  the  rents  and 
income  of  tiie  Gregory  estates  which  might  accrue  between  the  forfeiture  by  John 
Sherwin  Gregory  and  his  death,  or  until  he  had  issue  born  who  would  take  under  the 
limitations  contained  in  the  testator's  will  ?  They  were  claimed  by  Sir  Glynne  £.  W. 
Gregory,  the  next  remainder-man,  on  the  one  hand,  and  by  the  testator's  co-heirs  at 
law  on  the  other. 

Mr.  J.  Hinde  Palmer  and  Mr.  Knox  Wigram,  for  the  trustees,  stated  the  case. 

Mr.  Southgate,  Mr.  Bed  well,  Mr.  GiflGfira  and  Mr.  Bagshawe,  for  the  co-heirs  of 
the  testator,  and  Mr.  Hobhouse  and  Mr.  Millers,  for  the  next  of  kin.  EgerUmv.  Earl 
Brmonlow  (4  H.  of  L.  Cas.  1) ;  Stanley  v.  Stanley  (16  Ves.  491) ;  Trevor  v.  Trevor 
(1  H.  of  L.  Cas.  239) ;  Lambarde  v.  Peach  (4  Drew.  555) ;  Turton  v.  Lambarde  (1  De  G. 
F.  &.  J.  495) ;  Morriee  v.  Langham  (11  Sim.  260 ;  8  Mee.  &  Wels.  194,  and  11  CI.  & 
Pin.  667) ;  Carriek  v.  JFmn^-[44]-<o»  (2  Peere  Wms.  361,  and  1  Aid.  597) ;  Earl  of 
Scarborough  V.  SavUe  (3  Adol.  &  E.  897) ;  Hopkins  v.  Hopkins  {l  Atk.  580 ;  1  Ves.  sen. 
268,  and  4  Bra  C.  0.  389,  n.) ;  Carr  v.  Lord  Erroll  (6  East,  58) ;  TregonenXl  v. 
Sydenham  (3  Dow.  294) ;  Du^ld  v.  Du^W  (3  Bligh  (N.  S.),  260) ;  fFiUs  v.  fTtUs 
(1  Dr.  &  War.  439). 

Thb  Attorney-Genkhal  (Sir  R.  Palmer),  Mr  Jessel,  Sir  Hugh  Cairns  and 
Mr.  Welby,  for  Sir  Glynne  Gregory  and  his  children.  Byng  v.  Byng  (10  H.  of  L. 
Cas.  171) ;  Lainson  v.  Lainson  (18  Beav.  1,  and  5  De  G.  M.  &  G.  754) ;  Sidney  v. 
Wilmer  (25  Beav.  260,  and  9  Law  T.  737) ;  Lewis  Bmoles's  ease{\\  Co.  Rep.  79  h); 
Oarth  V.  Cotton  (1  Dickens,  183). 

Mr.  Selwyn  and  Mr.  Bird,  for  John  Sherwin  Gregory. 

Feb.  27.  The  Master  of  the  Rolis  (Sir  John  Romilly).  I  have  come  to  the 
conclusion  that  there  is  no  intestacy,  and  that  Sir  Glynne  Gregory  is  entitled  to  the 
rents  of  the  Gregory  estate  until  a  son  is  born  to  John  Sherwin  Gregory.  The 
question  arises  upon  the  construction  of  the  shifting  clause  contained  in  the  will  of 
Gregory  Gregory,  and,  in  my  opinion,  is  one  of  construction  to  be  ascertained  from 
the  words  of  the  testator.     The  question  is,  whether  this  question  has  power  to  carry 
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that  meauing  into  effect  and  execute  the  intention  of  the  testator.  It  is  to  be 
observed  that  this  is  an  executory  instrument,  and  in  all  such  cases,  whether  the 
instrument  by  which  a  trustee  is  directed  to  settle  property  be  a  deed  or  a  will,  the 
Court  looks  at  the  [46]  meaning  of  the  settlor,  ana  carries  it  in  to  .execution,  unless 
some  rule  of  law  or  equity  renders  it  impossible.  I  have,  therefore,  only  to  look  at 
what  the  meaning  of  the  testator  was,  and  see  if  there  is  any  rule  which  renders  it 
impossible  to  carry  it  into  execution.  I  will  first  read  the  shifting  clause  [see  an/e, 
p.  37J.  What  is  meant  by  saying  if  the  devisee  does  not  resettle  the  property,  all 
the  limitations  shall  be  taken  out  of  the  will,  and  the  property  shall  go  as  if  the 
limitations  in  his  favour  had  not  been  inserted  therein.  To  my  mind  it  does  not 
mean  that  the  heir  at  law  shall  take  any  property  as  if  it  was  undisposed  of,  but  that 
the  person  who  comes  immediately  after  him  shall  take  the  estate,  or  if  not  in  esse, 
the  person  next  in  succession  who  is  in  esse  shall  take.  That  is  plain  and  obvious, 
and  I  see  nothing  in  this  will  which  indicates  any  desire  to  create  an  intestacy.  I 
find  that  in  a  previous  part  of  the  will,  where  the  testator  intended  to  make  a  shifting 
clause  on  not  taking  his  name  and  arms,  he  provides  for  that  very  thing  which  appears 
to  me  to  be  implied  in  this  shifting  clause.  And,  referring  to  the  other  clauses  of 
the  will,  I  see  nothing  but  what  shews  throughout  his  will  that  he  anticipates  in  no 
place  any  intestacy. 

Then  is  the  Court  powerless  to  carry  that  into  effect  ?  Is  there  any  rule  of  law  or 
equity  which  prevents  that  from  being  done?  If  he  had  said,  "insert  in  here  a 
proper  shifting  clause  for  the  purpose  of  carrying  my  intention  into  effect,  or  a  proper 
shifting  clause  to  prevent  persons  from  refusing  to  resettle  the  estate,"  then  the  Court 
would  bave  introduced  a  shifting  clause  which  would  have  carried  this  intention  into 
effect.  The  Court  is  told  that  it  is  to  be  left  as  it  is.  There  are  certain  cases  in 
which  a  man  is  his  own  conveyancer,  and  though  the  instrument  be  executory,  it  is 
not  in  the  power  of  the  Court  to  mould  or  alter  those  limita-[46]-tion8,  though  they 
create  an  intestacy,  which  it  is  obvious  the  testator  did  not  intend.  That  requires  a 
little  consideration  as  to  the  effect  and  meaning  of  these  words.  It  is  argued  thus : 
If  he  had  said,  "  let  a  proper  and  suificient  shifting  clause  be  inserted,"  the  Court 
would  have  done  it,  but  not  if  he  has  been  his  own  conveyancer.  This,  I  confess, 
appears  to  me  to  be  a  species  of  technical  jargon.  It  is  in  effect  this,  that  because 
the  testator  has  been  his  own  conveyancer,  the  Court  will  think  fit  to  punish  him  for 
his  presumption,  and  will  not  allow  itself  to  go  out  of  the  precise  words  which  he  has 
used.  I  must  say  that,  unless  I  find  myself  bound  by  fixed  and  settled  rules,  by 
decisions  which  it  is  impossible  to  gloss  over,  I  should  oe  reluctant  to  give  way  to  a 
mere  technical  device  to  defeat  the  intention  of  the  testator,  and  the  due  administra- 
tion of  justice.  There  is  no  rule  of  law  which  prevents  me ;  it  is  not  like  the  case  of 
perpetuities,  where  the  policy  of  the  law  which  the  Court  enforces  does  not  allow  a 
man  to  tie  up  his  estate  beyond  a  certain  period.  Here  there  is  nothing  to  prevent 
my  carrying  his  intention  into  effect,  unless  there  be  some  decision  that  makes  that 
impossible. 

The  cases  to  which  I  have  been  referred  appear  to  me  not  to  justify  the  Court  in 
refusing  to  carry  into  effect  the  testator's  intention.  Carrick  v.  Erringtcn  (2  Peere 
Wms.  361)  was  the  case  of  a  deed,  and  where  the  life-estate  failed,  by  reason  of  an 
event  not  anticipated  by  the  settlor,  in  consequence  of  the  effect  of  a  penal  statute 
against  Koman  Catholics. 

HopJdtu  v.  Hopkins  (1  Atk.  580)  was  not  a  case  of  an  executory  instrument,  and 
originally,  it  all  depended  upon  [47]  an  executory  devise,  upon  which  all  the 
limitations  afterwards  were  fixed,  though  possibly,  in  the  course  of  them,  the  estate 
became  vested.  It  is  obvious  that  this  distinction  is  a  very  thin  and  technical  one. 
But  I  repeat  what  I  have  heard  from  many  eminent  Judges,  and  to  which  I  fully 
assent,  that  the  principal  utility  of  technical  knowledge  is  to  prevent  technical 
objections  from  defeating  the  due  administration  of  justice ;  and  if  I  were,  in  this 
case,  to  give  way  to  the  principle,  that  the  testator  was  his  own  conveyancer,  I  should 
be  allowing  a  technical  objection  to  defeat  the  intention  of  the  testator.  Now  observe 
the  consequences  that  would  occur  if  this  were  to  take  place.  The  testator  has 
inserted  two  shifting  clauses  in  this  will,  one  relates  to  the  not  taking  or  abandoning 
the  use  of  his  name  and  arms.     If  that  clause  were  to  take  effect,  there  would  be  no 
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iotestacy,  because  the  shifting  clause  provides  that  the  next  person  tn  esse  shall  take 
until  some  issue  then  unborn  of  a  previous  tenant  for  life,  who  had  lost  his  estate, 
shall  arise  into  existence,  whereupon  the  estate  shall  go  to  him.  If  I  hold  that 
provision  does  not  apply,  but  that  the  estate  is  undisposed  of,  and  goes  to  the  heir  at 
law  in  the  meantime,  then  this  result  must  follow : — Suppose  both  the  events  took 
place  on  the  same  day,  and  that  a  person  who  had  not  the  name  and  arms  of  Gregwy 
took  the  De  Ligne  estates  and  held  them  for  a  year,  without  settling  the  estates,  and 
without  taking  the  name  and  arms  of  Qregory :  it  is  not  till  the  last  moment  of  ihe 
year  the  other  forfeiture  takes  place.  Then  the  question  arises,  which  forfeiture  is  to 
take  effect?  Is  the  heir  at  law  to  take  the  estate  under  the  second  shifting  clause,  or 
the  next  tenant  for  life  in  remainder  in  esse  under  the  first  shifting  clause  t  Well 
might  the  Attorney-General  say  that  this  is  an  insoluble  problem.  But  what  woaM 
be  the  result  1  Would  there  be  an  intestacy  by  reason  of  the  uncertainty,  or  hov 
[48]  could  the  difficulty  be  got  rid  ofl  Then  take  the  other  case,  and  suppose  the 
devisee  determined  neither  to  take  the  name  and  arms  of  Gregory,  nor  to  settle  the 
De  Ligne  estates,  is  the  tenant  in  tail  of  the  De  Ligne  estates  to  determine  whether 
the  heir  at  law  or  Sir  Glynne  Gregory  is  to  take  the  rents  during  the  intermediate 
period  7  Mr.  John  Sherwin  Gregory  became  tenant  for  life  on  the  death  of  George 
Gregory.  He  will  not  settle  the  De  Ligne  estates,  he  has  determined  to  avoid  that, 
and  if  he  thinks  fit  not  to  do  so,  and  nothing  more  takes  place,  then  the  second 
shifting  clause  takes  effect.  But  if  he  thinks  it  desirable  to  nu^e  Sir  Glynne  Gregoiy 
the  owner  of  the  estate,  then  he  may  discontinue  to  use  the  name  and  arms  of 
Gregory,  and  thereupon  the  first  shifting  clause  takes  effect.  When  that  was 
suggested  to  Mr.  Hobhouse  in  argument,  he  obviously  felt  the  difficulty,  and  he  said 
that  when  one  shifting  clause  took  effect  no  other  shifting  clause  could  afterwards 
have  effect. 

Stanley  v.  Stanley  (16  Yes.  491)  was  a  distinct  case.  There  the  estate  was  given 
to  trustees  during  the  minority  of  the  tenant  in  tail,  and  it  was  not  to  vest  in  bim 
until  he  attained  his  majority.  But  the  question  was,  to  whom  the  rents  in  the 
meantime  belonged. 

I  find  no  case  of  this  description  which  prevents  the  Court,  where  it  sees  what  the 
intention  of  the  testator  is,  from  carrying  into  effect  that  intention. 

I  have  read  with  very  great  satisfaction  the  case  of  Twrton  y.  Lombarde  (1  De  6. 
F.  &  J.  495),  which  was  a  very  similar  case  to  the  present.  There  the  Lords  Justices, 
when  they  [49]  discovered  that  although  there  was  no  express  declaration  as  to  what 
was  to  become  of  the  intermediate  rents,  yet  that  an  intention  was  to  be  implied  from 
the  will  sufficient  to  prevent  them  from  resulting  to  the  heir,  they  so  construed  the 
will  as  to  carry  that  intention  into  execution.  I  think  the  present  case  stronger, 
because  if  you  refer  to  the  clause  relating  to  the  heirlooms,  it  is  impossible. that  it 
could  have  been  his  intention  that  the  next  of  kin  should  have  the  heirlooms  fixed  to 
the  mansion  and  the  enjoyment  of  them  for  a  very  limited  time,  which  could  not  be 
severed  from  the  estate  without  very  serious  detriment.  The  clause  for  maintenance, 
which  was  relied  upon  in  Turton  v.  Lambarde,  also  assists  the  case  of  Sir  Glynne 
Gregory  on  the  present  occasion. 

I  regard  this  case  in  this  way :  I  find  two  principles  which  are  conflicting  and 
cannot  co-exist,  one  of  which  is  a  broad  principle  of  commonsense,  founded  on  justice 
and  carrying  the  intention  of  the  testator  into  effect,  and  the  other  a  narrow  view 
depending  on  arbitrary  rules,  unintelligible  except  to  persons  who  have  devoted  their 
lives  to  the  accurate  and  minute  study  of  that  particular  branch  of  the  law.  In  such 
a  case,  I  follow  the  rule  which  I  believe  to  be  founded  upon  commonsense,  and  which 
will  carry  into  effect  the  real  wishes  of  the  testator.  I  think  that  is  the  case  here, 
and  accordingly  my  opinion  is  that  Sir  Glynne  Gregory  is  entitled  to  the  rents  for 
life,  or  until  issue  is  bom  to  Mr.  John  Sherwin  Gregory.  I  will  make  a  declaratioD 
accordingly. 
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[60]    Thobias  v.  Rawungs  (No.  3).    July  9,  1864. 

[Afifinned,  11  L.  T.  721 ;  10  Jur.  (N.  S.)  1192 ;  13  W.  R.  248,    For  previous  proceed- 
ings, see  27  Beav.  140,  375.    See  In  re  Eoghton,  1874,  L.  B.  18  Eq.  577.] 

A  petition  for  leave  to  file  a  bill  of  review,  on  newly  discovered  evidence,  cannot  be 
sustained,  if  supported  merely  by  an  affidavit  of  the  Petitioner  upon  his  information 
and  belief. 

Liberty  given  to  file  a  bill  of  review,  after  a  former  petition  for  the  same  object  had 
been  refused  on  the  ground  of  a  deficiency  of  evidence.  K^^ 

Upon  an  application  to  file  a  bill  of  review  on  the  discovery  of  new  evidence,  the 

Suestion  is,  whether  the  new  evidence  would  have  induced  the  Court  to  make  a 
ifiiarent  decree ;  and,  secondly,  if  the  application  is  made  with  due  diligence  after 
the  discovery. 

This  was  a  petition  praying  for  liberty  to  exhibit  a  bill  of  review  upon  facts 
discovered  since  the  decree.  The  following  are  the  circumstances  under  which  it  was 
presented : — 

Rawlings,  being  entitled  to  a  lease  of  some  premises,  made  an  equitable  mortgage 
of  it  to  the  Plaiitiff  Thomas. 

In  February  1859  Thomas  filed  his  bill  against  Bawlings  and  against  Stubbs, 
Bawlings'  solicitor,  who  claimed  a  lien  on  the  lease,  contesting  Stabbs'  claim,  and 
seeking  fco  have  a  conveyance  and  delivery  of  the  lease. 

Stubbs,  after  much  prevarication,  set  up  an  equitable  charge  on  the  property,  by 
virtue  o£  a  memorandum  dated  the  10th  of  August  1854,  for  securing  £200  and 
farther  advances. 

The  cause  was  heard  by  the  Master  of  the  Bolls,  when,  by  reason  of  the 
memorandum  of  the  10th  of  August  1854,  His  Honor,  by  his  decree  pronounced 
in  January  1861,  declared  that  Stubbs'  equitable  mortgage  had  priority  over  that  of 
Thomas. 

The  Plaintiff  afterwards  presented  a  petition  for  liberty  to  exhibit  a  bill  of  review, 
on  the  discoveiy  of  new  evidence ;  but  the  petition,  being  supported  by  mere  hearsay 
evidence,  was  dismissed  with  costs  on  the  14th  of  March  1863. 

[61]  The  Plaintiff  was  afterwards  enabled  to  adduce  better  evidence,  and  he  pre- 
sented the  present  petition,  stating  the  discovery  of  new  facts,  shewing  that  the 
alleged  debt  was  not  due,  and  that  the  document  dated  the  10th  of  August  1854  had 
been  concocted  and  not  in  fact  executed  until  the  6th  of  November  1858,  long  after 
the  Plaintiff's  security  and  during  the  pendency  of  the  suit.  The  information  had 
been  obtained  from  Perry,  who  had  been  formerly  a  clerk  of  Stubbs. 

The  allegation  in  the  petition  as  to  this  document  was  as  follows : — 

"  Your  Petitioner  has  recently  discovered,  as  the  fact  is,  that  a  memorandum  of 
deposit  of  the  indenture  of  lease,  dated  10th  August  1854,  was  prepared  in  the  office 
of  the  Defendant  Thomas  James  Stubbs,  in  the  month  of  July  1859,  for  the  purpose 
of  defeating  the  Plaintiff's  mortgage,  and  that  the  memorandum  was  afterwards 
engrossed  by  Mr.  Robert  Lidgara  Stubbs,  the  brother  of  the  Defendant  Thomas 
James  Stubbs,  and  was  afterwiurds  signed  by  the  Defendant  William  Harris  Rawlings, 
and  that,  on  settling  the  answer  of  the  Defendant  Thomas  James  Stubbs,  it  was  dis- 
covered by  the  Defendants  that  the  said  memorandum  did  not  extend  to  the  costs, 
chaiges  and  expenses  of  this  suit,  and  the  intended  insolvency  of  the  Defendant 
William  Harris  Rawlings,  who  was  then  in  prison,  and  it  was  thereupon  arranged 
between  the  Defendants  that  another  memorandum  should  be  executed,  and  the 
Defendant  Thomas  James  Stubbs  thereupon  altered  the  before-mentioned  memo- 
randum in  pencil,  by  making  it  include  costs,  charges  and  expenses,  and  the  same,  as 
altered,  was  engrossed  and  signed  by  the  Defendant  William  Harris  Rawlings,  at 
White  Cross  Street  prison,  in  the  month  of  September  1859,  although  it  purports  to 
bear  date  10th  day  of  August  1854,  and  the  said  memorandum  so  [62]  enerossed 
and  signed  is  the  memorandum  mentioned  and  referred  to  by  the  Defendtuit  Thomas 
James  Stubbs  in  the  pleadings  in  this  cause." 
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"  Your  Petitioner,  the  Plaintiff,  has  recently  discovered,  as  the  fact  is,  that  the 
Defendant  Thomas  James  Stubbs,  who  originally  stated  that  the  said  indenture  of 
lease  was  deposited  with  him  on  or  about  the  25th  September  1854,  subsequently 
fixed  the  10th  August  1854  as.  the  date  of  the  same  being  deposited,  because  the 
said  Defendant  discovered  that  the  date  of  25th  September  1854  would  not  be 
sufficiently  far  back  to  make  it  antecedent  to  the  Plaintiff's  security." 

This  was  supported  by  the  testimony  of  Perry,  the  clerk  of  Stubbs,  and  by  other 
evidence. 

Mr.  Southgate  and  Mr.  W.  H.  Terrell,  in  support  of  the  petition. 

Mr.  Selwyn  and  Mr.  Gotterell,  for  the  assignee  of  Stubbs. 

The  Master  op  the  Rolls  [Sir  John  E^milly].  This  is  a  petition  for  leave  to 
file  a  bill  to  review  the  decree  pronounced  by  me  in  this  cause  in  January  1861. 

By  that  decree  I  disallowed  the  claim  of  the  Plaintiff  as  an  incumbrancer  on  the 
property  of  the  Defendant  Bawlings,  being  No.  8  Marlborough  Road.  I  held  thit 
the  Defendant  Stubbs  was  entitled  as  an  equitable  mortgagee  of  the  leasehold  pro- 
perty, and  I  allowed  the  Plaintiff,  as  assignee  of  the  Defendant  Rawlings,  who  nad 
become  bankrupt,  to  redeem  the  Defendant  Stubbs,  and  I  made  the  usuu  decree  for 
thatpurpose. 

The  equitable  mortgage  of  Stubbs  purported  to  bear  [63]  date  the  10th  of  August 
1854.  Evidence  is  now  adduced  to  shew  that  the  transaction,  in  fact,  took  place  in 
September  1859,  after  the  bill  was  filed,  and  that  it  was  effected  by  arrangement  and 
collusion  between  Rawlings  and  Stubbs,  for  the  purpose  of  defeating  the  Plaintiff. 
The  Petitioner  explains  how  he  was  set  on  the  clue  to  make  the  discovery ;  how  he 
discovered  that  Perry,  who  was  the  clerk  of  Stubbs  during  the  year  1859,  was  also 
the  principal  agent  in  managing  the  transaction,  and  how  he  induced  this  Perry  to 
disclose  tfacwhole  affair,  and  he  then  refers  to  various  other  circumstances  proved  in 
the  cause,  and  also  brings  forward  additional  evidence,  for  the  purpose  of  shewing 
that  this  allegation  of  fraud  and  collusion  against  Stubbs  and  Rawlings  does  not 
depend  merely  on  the  evidence  of  the  approver  Perry,  but  that  it  explains  many 
matters  which  were  obscure  in  the  former  evidence,  and  further,  that  it  is  confirmed 
by  the  additional  evidence  adduced. 

In  1862  Stubbs  became  bankrupt,  and  this  petition  is  opposed  by  his  assignees, 
who  have  not,  on  the  present  occasion,  brought  forward  any  evidence  to  rebut  that 
adduced  by  the  Petitioner;  but,  in  substance,  they  insist  that  the  case  of  the 
Petitioner  has  been  already  four  times  disposed  of  adversely  to  him ;  first,  on  the 
hearing  of  this  cause  in  December  1860  ;  secondly,  in  Chambers,  under  the  decree  for 
redemption ;  thirdly,  in  the  bankruptcy  of  Stubbs ;  and  fourthly,  in  a  petition 
presented  by  the  Petitioner  in  last  year  to  rehear  the  case. 

The  first  question  I  have  to  consider  is  whether,  if  the  case  were  now  at  the 
hearing,  for  the  purpose  of  making  a  decree,  and  this  evidence  were  now  before  me,  I 
should  vary  the  decree  I  formerly  pronounced.  I  have  read  the  evidence  very  care- 
fully and  considered  the  bearing  [54]  of  it,  in  conjunction  with  the  evidence  before 
me  on  the  hearing  of  the  cause,  and  I  am  of  opinion  that  if  the  matter  were  brought 
before  me  on  the  former  evidence  in  the  cause,  coupled  with  what  is  now  adduced, 
and  with  no  other  or  further  evidence,  it  would  have  induced  me  to  make  a  different 
decree  to  that  which  I  then  pronounced.  Whether  I  should  have  simply  disallowed 
the  equitable  mortgage  claimed  by  Stubbs,  the  Defendant,  or  whether  I  should  have 
directed  an  issue  to  try  the  validity  of  it,  I  do  not  mean  now  to  express  my  opinion ; 
but  I  should  not  have  made  simply  the  decree  as  it  stands.  If  this  were  all,  it  would 
entitle  the  Petitioner  to  the  leave  he  asks,  provided  it  appeared  that  he  came  here  as 
soon  as  he  discovered  the  fraud  and  had  obtained  the  evidence  to  establish  it,  and  I 
think  that  he  has  done  so. 

fiut  this  is  not  alone  the  only  thing  to  be  considered.  In  answer  to  the  Petitioner 
the  Respondent  contended  that  even  if  the  equitable  mortgage  of  the  Defendant 
Stubbs  were  held  to  be  invalid,  still  that  he  was  a  judgment  creditor  of  Rawlings  by 
a  registered  judgment  which  was  prior  in  date  to  the  judgment  of  the  Plaintiff,  and 
consequently,  that  the  Plaintiff  could  have  got  nothing  better  than  what  he  did  by  the 
decree  pronounced  in  January  1861,  even  if  the  equitable  mortgage  of  the  Defendant 
were  disallowed.     But  I  think  that  this  is  not  so. 
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The  decree  sought  to  be  reviewed  does  not  proceed  on  the  footing  of  the  judg- 
ment, but  on  that  of  the  equitable  mortgage  to  Stubbs,  and  consequently  the  Court 
did  not  examine  or  decide  anv  question  as  to  the  validity  or  priority  of  the  judgment 
It  appears  also  that  the  validity  of  the  judgment  of  the  Defendant  Stubbs  was 
impeached  by  the  Plaintiff's  bill,  but  all  inquiry  into  this  was  rendered  unnecessary 
by  the  establishment  of  [66]  his  equitable  mortgage.  It  was  also  pointed  out,  I  - 
think  correctly,  that  even  if  the  validity  of  the  judgment  be  assumed,  the  decree 
founded  on  it  would  have  been  of  a  different  character  from  that  which  was  pro- 
nounced by  me.  A  decree  founded  on  a  judgment  for  £385  is  very  different  from  a 
decree,  founded  on  an  equitable  mortgage  for  £600.  I  think,  therefore,  that  the 
circumstance  of  Stubbs  having  had  a  registered  judgment  against  Bawlings  does  not 
afford  an  answer  to  the  case  of  the  Petitioner. 

I  then  proceed  to  consider  whether  this  case  has  really  been  already  adjudicated 
upon  by  the  Court,  and  I  am  of  opinion  that  it  has  not.  So  far  as  the  first  three 
occasions  adduced  are  concerned,  it  is,  I  think,  impossible  so  to  contend.  This 
evidence  now  adduced  was  not  before  the  Court  on  the  original  hearing,  and  the 
validity  of  the  mortgage  to  Stubbs,  though  impeached,  was  not  argued  before  the 
Court,  there  was  in  fact  no  evidence  to  sustain  such  a  charge.  As  to  the  rest,  that 
was  decided  in  favour  of  Stubbs.  All  that  was  then  established  was  the  fact  of' 
certain  advances  having  been  made  by  him  to  Bawlings.  This  also  was  all  that  was 
proved  in  Chambers  under  the  decree,  and  all  that  was  proved  in  the  proceedings  in 
the  Bankruptoy  Court: 

It  is  true  that  in  the  beginning  of  1863  the  present  Petitioner  presented  a  peti- 
tion, similar  to  the  present  for  leave  to  review  the  former  decision,  and  rehear  the 
former  decree,  alleging  the  same  facts  that  he  now  alleges ;  but  his  petition  was 
supported  solely  by  bis  own  affidavit  of  information  and  belief  of  the  facts,  to  which 
the  Court  could  not,  of  course,  pay  any  attention.  For  if  such  were  not  the  rule  of 
the  Court,  it  would,  in  every  case,  be  in  the  power  of  .a  defeated  Defendant  to  stay 
the  prosecution  of  proceedings  under  a  decree,  and  to  [661  occasion  great  expense 
as  well  as  delay  to  the  successful  litigant,  by  the  mere  production  of  an  affidavit  of 
infornaation  and  belief,  which  amounts  to  nothing,  and  which,  if  untrue,  entails  on 
him  no  risk,  and  may  be  adduced  with  perfect  impunity. 

But  the  case  now  is  very  different.  Here  the  information  is  given  to  the  Court 
by  the  positive  testimony  of  witnesses,  who,  if  they  should  speak  falsely,  may  be 
convicted  of  perjury ;  the  belief  to  be  produced  by  such  evidence  is  not  the  belief  of 
the  Petitioner  that  it  is  all  true,  but  the  belief  of  the  Court  that  if  this  evidence  had 
been  adduced  at  the  hearing  of  the  cause  and  not  met  by  any  counter  evidence,  the 
Court  would  have  come  to  a  different  conclusion.  That  belief  is  produced  in  my 
mind  by  the  case  as  it  now  stands.  It  is  true  that  it  is  not  conclusive,  for  neither 
Stubbs  nor  Bawlings  have  been  examined,  and  they  may  be  able  completely  to  dis- 
credit the  evidence  now  adduced,  and  accordingly,  the  Bespondents  must  have  an 
opportunity  of  meeting  the  case  now  suggested,  and  which  will  be  made  at  the 
rehearing  of  the  case.  But  as  the  evidence  stands  uncontradicted,  I  am  of  opinion 
that  I  must  accede  to  the  prayer  of  the  Petitioner,  and  give  him  leave  to  file  a  bill  to 
review  the  decree  of  January  1861. 

Costs  reserved. 

Note. — Affirmed  by  the  Lords  Justices,  23d  November  1864. 

[67]    BosTOCK  V.  Smith.    Dee.  7,  21,  1864. 

A  wife  forfeits  her  dower  under  the  Statute  of  Westminster  the  2d,  by  her  adultery, 
though  it  may  have  been  brought  about  by  the  misconduct  of  her  husband. 

This  was  a  suit  by  a  widow  for  her  dower.  The  defence  was  that,  under  the 
Statute  of  Westminster  2d  (13  Edw.  1,  c.  34),  she  had  forfeited  her  right  to  dower 
by  reason  of  her  adultery.     The  Act  is  in  the  following  terms : — 

"  Et  Uxor,  si  sponte  reliquerit  virum  suum  et  abierit  et  moretur  cum  adultero  suo, 

R  viii.— 18* 
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amittat  imperpetuum  actionem  petendi  dotem  suam  quse  ei  competere  poaset  de 
tenemento  vin  si  super  hoc  coovincatur,  nisi  vir  suus,  sponte  et  absque  coertione 
eccle8ia8tic&,  earn  reconciliet  et  secum  cohabitare  permittat,  in  quo  casu  restituatur  d 
actio." 

Mr,  Hobhouae,  for  the  Plaintiff,  argued,  first,  that  the  adultery  was  not  proved ; 
and,  secondly,  that  there  had  been  no  forfeiture  under  the  statute,  for  the  wife  had 
not  left  her  husband's  house  "  sponie  sad,"  but  had  been  compelled  to  take  that  step 
by  the  cruelty  and  misconduct  of  her  husband. 

Mr.  Selwyn,  for  the  Defendant. 

13  Edw.  1,  c  34j  2  Inst  432-434;  Hethringtm  v.  Graham  (6  Bing.  (O.  S.)  135); 
Woodvxtrd  v.  Dowse  (10  C.  B.  (N.  S.)  722),  were  cited. 

Dec  21.  The  Mastbb  of  the  Bolls  |^ir  John  Bomilly].  It  is  desirable  not 
to  go  into  the  details  of  this  case.  [68]  But  it  is  conclusively  proved  that  the 
Plaintiff  left  her  husband's  house  and  went  and  lived  in  adultery. 

On  the  other  hand,  it  is  but  proper  to  state  that  she  left  her  husband  in 
consequence  of  her  husband's  behaviour  and  gross  misconduct,  which  was  such  as 
would  justify,  if  anything  could  justify,  her  act.     But  nothing  could  justify  it. 

The  Statute  of  Westminster  the  2d  and  the  cases  cited  are  conclusive,  and  the 
bill  must  be  dismissed  with  costs. 

[68]    Mbyeick  r.  Laws.    Dee.  21,  1864. 

When  money  in  Court  is  subject  to  a  trust  for  investment  in  land,  and  the  tenant 
for  life  enters  into  a  provisional  contract  for  the  purchase  of  an  estate,  subject  to 
conditions  of  sale,  the  Court  makes  a  general  reference  as  to  the  title,  and  not 
whether  a  good  title  can  be  made  subject  to  the  conditions  of  sale. 

A  sum  in  Court  was,  under  the  will  of  the  testator,  subject  to  a  trust  for 
investment  in  land,  to  be  held  in  strict  settlement. 

The  tenant  for  life  entered  into  a  provisional  contract  for  the  purchase  of  an 
estate,  subject  to  certain  conditions  of  sale,  and  to  the  approbation  of  the  Judge. 
The  tenant  for  life  now  presented  a  petition  to  carry  the  contract  into  execution,  and 
for  a  reference  to  approve  of  the  title  to  the  estate. 

Mr.  Q.  Law,  in  support  of  the  petition,  asked  for  a  reference  whether  a  good  title 
could  be  shewn  to  the  property,  "  subject  to  the  conditions  of  sale  under  which  the 
same  had  been  sold." 

Mr.  Southgate,  amtrii. 

[69]  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  practice  is,  in  these 
cases,  to  direct  a  reference  as  to  title  generally,  and  not  to  add,  "  having  regard  to 
the  conditions  of  sale."  The  Judge  in  Chambers  will  consider  whether  any  defect 
appearing  on  the  title  can  be  waived.  Where  the  conveyancing  counsel  certifies  that 
there  is  a  good  holding,  though  not  strictly  a  marketable  title,  I  am  constantly  in 
the  habit  of  adopting  it. 

Note. — The  registrar,  Mr.  Rogers,  informs  me  that  the  same  point  was  held  by 
Vice-Chancellor  Wood  in  Re  Orledge's  Estate,  14  January  1865. 


[69]    FoRDHAM  V.  FORDHAM.    Dee.  6,  1864. 

[S.  C.  11  L.  T,  529  J  11  Jur.  (N.  S.)  28 ;  13  W.  R.  197.     Discussed  and  followed, 
In  re  Harvey  [1901],  2  Ch.  290.] 

The  entail  of  lands  to  be  purchased  with  rents  hereafter  to  become  due  to  trustees 
may  be  barred  under  the  statute  3  &  4  Will.  4,  c.  74,  s.  71. 

The  testator,  George  Fordham,  gave  his  freehold,  copyholds  and  leaseholds  to 
trustees,  and  he  directed  them  to  enfranchise  the  copyholds  within  twenty  years. 
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And  as  to  his  freeholds,  copyholds  and  freeholds  to  be  purchased  as  aftermentioned, 
he  declared  his  will  to  be,  that  his  trustees  should  "  enter  into  the  possession  and 
receipt  of  the  rents,  issues  and  profits  of  the  same  estates,  and  should,  until  the 
expiration  of  twenty-one  years  after  his  decease,"  manage  and  pay  the  expenses  and 
outgoings.  And  he  directed  the  trustees  to  apply  the  surplus  of  his  personal  estate, 
and  of  the  rents,  &c.,  in  payment  of  certain  expenses  of  management  and  improve- 
ment, and  to  invest  the  surplus  in  the  purchase  of  freeholds  in  Hertfordshire ;  and, 
in  the  meantime,  to  invest  and  accumulate  the  same,  and  which  accumulations  were 
to  be  subject  to  the  trusts  thereby  declared  of  the  fund  from  which  the  same  should 
have  proceeded. 

[60]  The  testator  continued  as  follows : — 

*'  And  I  declare  my  will  to  be  that,  from  and  after  the  expiration  of  twenty-one 
years  from  my  decease,  my  trustees  shall  stand  seised  of  and  interested  in  all  my  said 
freehold  estates  and  all  the  freehold  estates  into  which  my  said  copyhold  estates  shall 
be  converted  by  enfranchisement,  and  the  freehold  estates  hereinbefore  directed  to  be 
purchased  by  my  trustees,  upon  the  trusts  following,  that  is  to  say : — Upon  trust  for 
Frederick  Nash  Fordham  of  Royston,  in  the  county  of  Hertford,  banker,  during  his 
life,  without  impeachment  of  waste,  with  remainder  upon  trust  for  the  sons  o?  the 
said  Frederick  Nash  Fordham  successively,  according  to  seniority,  in  tail  male,"  with 
remainder  over  to  his  brother  for  life,  &c. 

The  testator  died  in  1855. 

Frederick  Nash  Fordham  had  one  son,  Francis  John,  who  attained  twenty-one  on 
the  11th  of  November  1863. 

By  a  disentailing  deed,  dated  the  12th  of  November  1863,  Francis  Nash  Fordham, 
with  the  concurrence  of  his  father,  barred  the  estate  tail,  by  conveying  to  a  trustee 
all  the  devised  freehold,  copyhold  and  other  real  and  personal  estate  of  the  testator, 
"  avd  all  the  money  which,  under  the  trusts  of  the  will,  was  subject  to  be  invested  in 
the  purchase  of  land,  including  money  whether  invested  or  to  be  invested,  and 
whether  the  amount  thereof  was  or  was  not  ascertained,"  &c.,  "and  the  lands  to  be 

Eurchased  therewith,"  to  have  and  to  hold  the  said  premises  unto  the  trustee  and  his 
eirs,  freed  and  discharged  from  the  estate  in  tail  male  of  Francis  John  Fordham ; 
and  all  remainders,  to  take  effect  after  the  determination  thereof,  to  the  use  of 
Francis  John  Fordham  and  his  heirs  and  assigns  for  ever. 

[61]  This  bill  was  filed  by  Frederick  Nash  Fordham  and  his  son  Francis  John 
(who  as  yet  had  no  issue),  against  the  trustees  and  the  parties  in  remainder,  to  have 
the  rights  declared  and  for  a  conveyance  of  the  legal  estate. 

Mr.  Baggallay  and  Mr.  Bedwell,  for  the  Plaintiffs,  relied  on  the  statute  3  &  4 
Will  4,  c.  74,  SB.  15,  71,  and  observed  that  the  case  as  to  the  unreceived  rents  was 
similar  to  that  of  a  legacy  vested,  but  not  payable  until  the  legatee  attained  twenty- 
five,  in  which  case  the  legatee  was  entitled  to  payment  immediately  on  his  attaining 
twenty-one. 

Mr.  Archibald  Smith,  for  the  trustees.  This  application  is  premature  in  regard 
to  the  rents  hereinafter  to  be  received  and  accumulated  during  the  residue  of  the 
twenty-one  years,  for  there  is  no  person  capable  of  disentailing  lands  to  be  purchased 
with  money  which  has  not  yet  been  received.  Prior  to  Lord  Eldon's  Act  (39  &  40 
Oea  3,  0.  56),  a  person  absolutely  entitled  to  money  to  be  laid  out  in  land  might 
elect  to  take  it  as  money  and  obtain  payment  of  it  without  the  formality  of  first 
investing  it;  Benson  v.  Benson  (1  Peere  Wms.  130).  But  in  the  case  of  a  tenant  in 
tail  it  was  requisite  first  to  invest  the  money  in  land  and  then  bar  the  entail ;  and 
where  a  recovery  was  required,  the  money  would  not  be  paid  out  of  Court  until  the 
second  day  of  the  next  term ;  Short  v.  Wood  (1  P.  Wms.  470) ;  Trafford  v.  Boehm  (3 
Atk.  447).  The  Eldon  Act  did  not  alter  the  law  further  than  to  relieve  parties  from 
going  through  the  circuity  of  actually  investing  the  money  before  barring  the  entail, 
and  the  object  might  be  obtained  by  petition.  The  effect  of  the  subsequent  Act 
(7  Oeo.  4,  c.  45)  was  similar.  But  in  no  case  could  [62]  money  be  disentailed  before 
received.  The  last  statute,  3  &  4  Will.  4,  c.  74,  does  not  alter  the  law  in  that  respect. 
The  7l8t  section,  which  enables  a  tenant  in  tail  to  acquire  the  absolute  interest  in 
"money  subject  to  be  invested  in  the  purchase  of  lands  to  be  settled."  But  the 
meaning  of  the  word  "money"  is  governed  by  the  interpretation  clause  (s.  1),  which 
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applies  to  money  in  hand,  and  does  not  include  money  which  may  hereafter  be 
received. 

As  regards  the  rents  still  unreceived,  the  tenant  in  tail  is  not  yet  entitled  to 
receive  them. 

Mr.  Snape,  Mr.  Lee  and  Mr.  C.  £.  Hawkins,  for  the  other  Defendants. 

The  Master  of  'rax  Rolls  [Sir  John  Bomilly].  The  Plaintiffs  are  clearly  entitled 
to  have  the  rents  of  the  present  year  paid  to  them,  and  it  is  quite  unnecessary  to 
invest  them  in  land.  The  same  thing  will  happen  in  1865  and  in  every  sacoeeding 
year,  and  during  the  whole  remaining  period  of  twenty  years  they  will,  from  time  to 
time,  be  absolutely  entitled  to  have  the  annual  rents  paid  to  them. 

I  am  of  opinion  that  the  words  of  the  statute  are  clear,  and  that  they  enable  the 
tenant  in  tail  to  acquire  an  absolute  right  to  any  "  money  subject  to  be  invested  in 
the  purchase  of  lands  to  be  settled,"  including  money  received  or  to  be  received  and 
the  rents  of  this  and  of  every  succeeding  vear. 

As  the  Plaintiffs  would  be  entitled  to  have  the  rente  paid  to  them  every  year,  and 
there  is  no  possibility  of  investing  them  in  land,  nobody  else  has  any  interest  in  them, 
and  they  are  entitled  to  an  immediate  conveyance. 

[63]    Johnson  v.  Helleley.    Nov.  7,  8, 1864. 

FAffirmed  with  variation,  2  De  G.  J.  &  S.  446  ;  46  E.  R.  447 ;  34  L.  J.  Ch.  179;  11 
■■  L.  T.  581 ;  10  Jur.  (N.  S.)  1041 ;  13  W.  R.  220.     See  JFalker  v.  Mottram,  1881,  19 
Ch.  D.  363;  Pearson  v.  Pearson,  1884,  27  Ch.  D.  153.] 

Upon  the  decease  of  one  partner,  a  decree  was  made  for  the  sale  of  the  business  as  a 
going  concern,  and  it  was  proposed  to  sell  to  any  purchaser  "the  right  to  hold 
Himself  out  as  the  successor  of  the  firm  of  Samuel  J.  &  Sons."  Held,  that  the 
particulars  of  sale  ought  to  explain  that  the  surviving  partner,  William  J.,  had  still 
a  right  to  carry  on  the  same  business  in  the  same  town  in  his  own  name. 

Where,  upon  the  sale  of  a  business,  a  surviving  partner  had  liberty  to  bid :  Held, 
that  the  book  debts  and  business  ought  to  be  sold  together  in  one  lot. 

This  was  a  suit  to  wind  up  a  partnership  of  wine  merchants  carried  on  by  John 
Johnson,  deceased,  with  the  Plaintiff  William  Johnson. 

A  decree  had  been  made  for  the  usual  partnership  accounts,  and  for  the  sale  of 
the  partnership  property,  in  such  manner  and  upon  such  terms  as  should  appear  most 
beneficial  for  the  parties  interested.  Liberty  was  given  to  the  Plaintiff  to  bid ;  and 
the  conduct  of  the  sale  was  entrusted  to  the  Defendant  Nicholson. 

The  partners  carried  on  business  under  the  style  of  "Samuel  Johnson  &  Sons;" 
and  the  name  appearing  to  be  well  known  and  forming  part  of  the  goodwill,  the 
Chief  Clerk  proposed  to  give  the  purchaser  the  exclusive  right  to  hold  himself  out  as 
the  successor  of  the  firm  of  "Samuel  Johnson  &  Sons." 

This  was  objected  to  by  the  Plaintiff  William  Johnson,  who,  if  this  were  allowed, 
required  that  the  particulars  of  sale  should  contain  a  notice  that  he  would  be  at 
liberty  to  carry  on  business  in  the  same  town. 

Another  question  was,  whether  it  should  be  obligatory  on  the  purchaser,  or 
optional  only,  to  take  the  book  debts  of  the  concern,  which  were  estimated  at 
^£50,000,  and  the  stock-in-trade  valued  at  about  JCI 0,000. 

The  case  was  adjourned  into  Court 

Mr.  Hobhouse  and  Mr.  Waller,  for  the  Defendant  [64]  Nicholson,  argued  that  it 
was  unusual  to  insert  such  a  notice  as  that  proposed,  the  effect  of  which  would  be 
to  damp  the  sale  and  to  allow  the  Plaintiff  to  purchase  the  business  at  a  reduced 
price.  That  after  the  sale  of  this  business,  as  a  going  concern,  for  the  benefit  of  the 
partners,  the  purchasers  would  have  the  exclusive  right  to  call  themselves  successors 
of  Samuel  Johnson  &  Co.,  and  that  the  Defendant  could  not  use  that  title.  That  the 
rights  of  a  surviving  partner  were  now  well  ascertained,  and  that  it  was  unnecessary 
to  refer  to  them  in  the  particulars  and  conditions  of  sale;  OniUtoeU  v.  Lt/e  (17  Ves. 
335);  Churion  v.  Douglas  (Johnson,  174). 

As  to  the  book  debts,  that  it  was  advisable  that  they  should  not  be  separated 
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from  the  bosinesa;  for  they  formed  the  means  of  introducing  the  purchaser  to  the 
old  customers  and  of  retaining  their  custom.  That  they  were  not  necessary  for  the 
Plaintiff,  who  required  no  introduction  to  the  customers,  and  who  wanted  to  purchase 
the  business  alone,  which  would  destroy  the  value  of  the  outstanding  debts. 

Mr.  Faber,  in  the  same  interest,  sugg^ted  that  the  words  should  be  "  exclusiye 
right  of  using  the  title  of  successors  of  the  firm  of  Samuel  Johnson  &  Sons." 

Mr.  C.  HalL  The  Ck>urt  will  take  care  that  a  purchaser  is  not  misled  as  to  what 
he  is  buying.  For  that  purpose,  it  is  necessary  to  introduce  into  the  particulars  some 
notice  of  the  rights  of  the  surviving  partners ;  this  was  done  by  Lonl  Eldon  in  Cook 
V.  CoUingridge  (27  Beav.  456).  It  would  be  inaccurate  to  tell  a  purchaser  that  he 
would  have  the  "  exclusive  right  to  hold  himself  [66]  out  as  the  successor  of  the  firm 
of  Samuel  Johnson  &  Sons,"  when  the  surviving  partner  had  still  an  undoubted  right 
to  set  up  the  same  business  at  the  next  door.  Secondly.  The  obligation  of  purchasing, 
in  conjunction  with  the  goodwill,  the  large  amount  of  debts  woidd  prejudice  the  aue 
of  the  business.  They  ought  to  be  sold  separately.  He  referred  to  Smith  v.  Everett 
<27  Beav.  446) ;  MeUerih  v.  Keen,  (27  Beav.  236). 

Mr.  Hobhouse,  in  reply. 

The  Mabtbr  of  thb  Rolls.  The  reason  why  the  option  of  purchasing  the 
business  without  the  outstanding  debts  should  not  be  given  to  Plaintiff  is  obvious. 
He  must  give  as  large  a  price  for  these  debts  as  any  other  person  would  who  purchased 
the  business.     This  would  not  be  the  case  if  they  were  sold  separately. 

Nov.  8.  Thb  Master  of  thb  Rolls  [Sir  John  Rpmilly].  Having  considered  this 
case,  I  am  of  opinion  that  some  notice  must  be  given,  in  the  advertisements,  that  the 
Plaintiff  is  entitled  to  carry  on  the  same  business  in  the  same  town.  It  is  quite  true 
that  the  Court  of  Chancery,  when  selling  a  business,  is  desirous  of  selling  it  as 
advantageously  as  possible  for  the  benefit  of  the  parties,  but  still  it  must  adhere  to 
that  principle  of  equity  to  which  I  have  so  often  had  occasion  to  refer,  namely,  of 
acting  with  perfect  good  faith  and  of  disclosing  the  whole  truth.  Now  it  seems 
impossible  to  say  with  truth,  that  you  are  selling  to  a  purchaser  "  the  exclusive  right 
to  hold  [66]  himself  out  as  the  successor  of  the  firm  of  Samuel  Johnson  &  Sons  "  when 
there  is  a  surviving  partner  of  that  firm  living,  who  is  at  perfect  liberty  to  carry  on 
the  same  business  in  the  same  place  and  in  his  own  name. 

I  am  of  opinion,  therefore,  that  the  particulars  of  sale  ought  to  state  that  the 
Plaintiff  is  at  liberty  to  carry  on  a  similar  business  in  the  same  town. 

As  to  the  book  debts,  I  retain  my  opinion  that  they  ought  to  be  sold  with  the 
business,  because  the  possession  of  them  is  the  mode  by  which  the  purchaser  secures 
to  himself  the  customers  of  the  old  firm. 

Note. — Heard  on  appeal  by  the  Lords  Justices,  2l8t  December  1864. 

[66]    Best  v.  Stonehswsr.    Nov.  19,  21,  1864. 

[S.  C.  on  appeal,  2  De  G.  J.  &  S.  537 ;  46  E.  R.  484;  34  lu  J.  Ch.  26 ;  11  L.  T.  468 ; 
10  Jur.  (N.  S.)  1140 ;  13  W.  R.  126.] 

A  testator  directed  an  estate  to  be  sold,  on  the  decease  of  his  sister  and  three  others, 
and  the  produce  paid  to  such  persons  as  should  then  "  be  the  nearest  in  blood  to 
him  as  desceodants  from  his  great-grandfather,  J.  S."  The  testator  and  his  sister, 
both  advanced  in  years,  were  the  only  lineal  descendants  of  J.  S.  Held,  that  the 
collateral  descendants  of  J.  S.  were  entitled. 

The  testator,  Thomas  Fenton  Grosvenor,  devised  certain  real  estates  to  his  wife, 
Mary  Grosvenor,  with  remainder  to  his  sister,  Mrs.  Brentall,  for  life,  with  remainder 
in  trust  for  Mrs.  Sparrow  and  Mrs.  Mary  Moreton  for  life,  and  afterwards  upon  the 
following  trusts : — 

"  And  upon  farther  trust,  after  the  several  deceases  of  my  said  dear  wife  and  sister 
and  the  said  Mrs.  Sparrow  and  Mrs.  Mary  Moreton,  to  sell  and  dispose  of  all  and 
singular  the  said  last-mentioned  trust  estates  and  premises,  either  together  or  in  lots, 
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by  public  auction,  for  the  best  price  or  prices  that  can  reasonably  be  had  or  gotten 
for  the  same,  and,  after  deducting  all  reasonable  costs,  charges  and  expenses  attending 
such  sale  [67]  and  disposition,  in  trust  to  pay  the  residue  of  the  moneys  arising  frmn 
such  sale  or  sales  and  any  rights,  issues  and  profits  that  may  be  received  in  the  mean- 
time after  the  said  several  deceases  unto  such  persons  or  person  as  shaU,  at  the  time  of 
the  decease  of  the  survivor  of  them,  my  said  dear  wife,  my  sister  and  the  said  Mn. 
Sparrow  and  Mrs.  Mary  Moreton,  be  the  nearest  in  blood  to  me  as  descendants  from  my 
greai-grandfaiher  Mr.  tfoshua  Stonehewer,  heretofore  of  Leek  aforesaid,  and  whose 
kindred  with  me  originates  from  him,  as  well  females  as  males,  and  whether  from 
fenudes  or  males,  if  more  than  one  in  equal  degree  then  in  equal  shares  and  proportions, 
but  if  only  one  then  to  such  only  one  and  to  their,  his  or  her  heirs  and  assigns." 

The  testator  died  in  1831  without  issue. 

At  the  date  of  the  will,  the  only  lineal  descendants  of  Joshua  Stonehewer  were 
the  testator  himself  aind  his  sister  Mrs.  Brentall,  who  were  both  very  advanced  in 
years. 

Joshua  Stonehewer  was  the  great-great-grandfather  of  the  testator,  and  his 
daughter  Ellen  had  married  the  testator's  great-grandfather. 

Mary  Orosvenor  was  the  last  survivor  of  the  four  persons  named  in  the  will,  and 
she  died  in  1863. 

There  was  not,  at  her  death,  any  lineal  descendant  of  Joshiu  Stonehewer ;  hot 
there  were,  however,  lineal  descendants  of  Thomas  Stonehewer,  the  brother  of 
Joshua  Stonehewer,  namely,  great-great-grandchildren  and  great-great-great- 
grandchildren. 

The  testator's  sister,  Mrs.  Brentall,  was  his  heiress  [68]  at  law,  and  the  Plaintifi^ 
who  was  entitled,  by  devise,  to  her  real  and  personal  estate,  instituted  this  suit, 
stating  that  there  was  now  vested  in  the  Plaintiff  real  estate  of  the  value  of  about 
£2000  which,  if  the  said  trust  for  the  testator's  relations  were,  under  the  cinmm- 
stances,  operative,  was  subject  to  such  trust,  and  which  the  Plaintiff  was  ready  and 
wiUing  to  deal  with  accordingly ;  but  that  a  question  had  been  raised,  whether  the 
ultimate  trust  for  the  person  or  persons  nearest  to  the  testator  in  blood  was  or  not  a 
valid  and  subsisting  trust.  The  Plaintiff  submitted  that  as  there  was,  at  the  death 
of  the  testator's  widow,  no  person  living  who  was  a  lineal  descendant  of  Joshiu 
Stonehewer,  the  trust  had  failed,  and  that  he  was  beneficially  entitled  to  the  trust 
property. 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintiff,  argued  that  the  "descendants 
from "  Joshua  Stonehewer  must  necessarily  mean  persons  descended  from  him,  and 
could  not  include  descendants  from  his  brother.  That  there  being  no  each 
descendants,  the  devise  was  therefore  inofiScious,  and  that  the  property  descended  to 
the  heiress  at  law  of  the  testator  and  through  her  to  the  Plaintiff.  They  cited  Oddie 
v,  Woodford  (3  Myl.  &  Cr.  584) ;  Thellusson  v.  Edmrts  (23  Beav.  321) ;  Crossly  v.  dan 
(1  Amb.  397,  and  3  Swan.  320);  Hawkins  on  Wills  (p.  172). 

Mr.  South^te  and  Mr.  Prendergast,  for  the  great-great-grandchildren  of  Thomas 
Stonehewer.  The  expression  is  " descendants "  generally  and  without  qualification; 
it  therefore  includes  collateral  as  well  as  lineal  descendants.  The  testator  could  not 
have  intended  lineal  descendants,  for  there  was  not  the  least  prolMk[69]-bilitv  of  there 
being  any  at  the  period  of  distribution.  The  word  "  descent "  means  the  devolution 
of  an  estate,  and  "descendants"  the  persons  on  whom  it  descends,  who  may  be 
either  the  lineal  or  the  collateral  heirs.  They  cited  Webster's  Dictionary ;  Johnson's 
Dictionary;  Go.  Litt  (10  b.;  13  b.;  237  a.);  Blackstone's  Comment.  (voL  2,  chap,  xiv.); 
Oraik  v.  Lamb  (1  ColL  489). 

Mr.  Ince,  for  the  great-great-great-grandchildren  of  Thomas  Stonehewer. 

Mr.  Selwyn,  in  reply. 

Nov.  21.  T^E  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  question  on 
the  construction  of  the  will  of  Thomas  Fenton  Orosvenor.  The  words  are  these  :— 
[see  ante,  p.  66]. 

Mr.  Joshua  Stonehewer  had  no  lineal  descendants  except  the  testator  and  his 
sister,  and,  at  the  time  when  the  testator  mode  his  will,  it  was  highly  improbable  that 
either  of  them  would  leave  any  issue  surviving  either  of  them. 

By  the  words  of  the  will,  the  property  of  the  testator  was  to  go  to  the  descendants 


Digitized  by 


Google 


MBUT.m  WATSON  V.   PRYCB  559 

of  Joehua  Stonehewer  alive  at  the  decease  of  the  survivor  of  four  persons,  of  whom 
his  sister  was  one.  The  words  therefore  could  not  mean  lineal  descendants,  because 
on  the  death  of  the  sister  after  the  testator,  and  without  leaving  any  issue,  there 
could  be  no  lineal  descendants.  The  Court  [70]  has,  therefore,  to  consider  whether 
it  is  possible  to  put  a  fair  intelligible  meaning  on  the  words,  for  if  it  is  not,  then  there 
most  be  an  intestacy  and  the  Plaintiff  woulabe  entitled.  I  think  that  it  is  not  only 
possible  to  put  an  intelligible  meaning  on  these  words,  but  that,  in  truth,  the  meaning 
of  the  testator  is  very  obvious. 

It  is  usual,  not  merely  in  legal  language,  but  even  in  popular  parlance,  to  speak  of 
two  classes  of  descendants,  the  lineal  descendants  and  the  collateral  descendants.  In 
fact,  if  this  were  not  so,  the  word  lineal  would  be  wholly  superfluous  as  applied  to 
descendants,  but  it  is  usual  to  call  the  transfer  of  an  estate  occasioned  by  the  death 
of  the  holder  of  it  as  "  the  descent  of  the  estate,"  and  in  like  manner  it  is  usual  to 
call  the  person  on  whom  it  descends  the  descendant.  The  definition  of  "  descendant " 
in  Lord  Coke,  in  Sir  Wm.  Blackstone,  and  indeed  in  all  the  law  books,  bear  out  this 
view.  This  is  also  confirmed  by  the  definition  to  be  found  in  the  best  dictionaries. 
Johnson  gives  us  one  of  the  meanings  of  the  word  "  descent " — the  transmission  of 
any  thing  by  succession  and  inheritance.  In  truth,  unless  the  issue  of  the  brother  of 
a  man  who  died  intestate  be  called  "  the  descendants  "  of  that  intestate,  there  is  no 
word  which  would  express  the  class;  and  unless  we  adopt  this  view,  the  words 
"collateral  descendants,"  so  frequently  to  be  found  in  law  books,  are  mere  jargon 
without  any  meaning. 

Suppose  the  testator  here  had  used  these  words,  "  collateral  descendants,"  could 
anyone  have  doubted  his  meaning  1  He  says  "descendants,"  he  had  no  lineal 
descendants,  then  he  meant  mere  collateral  descendants.  It  is  impossible  for  this 
Court  to  limit  the  words  of  a  testator  by  a  hypercritical  and  somewhat  pedantic 
refinement  to  a  narrow  and  unusual  meaning,  merely  because  [71]  it  is  not  perhaps 
quite  exact  as  familiarly  used,  and  to  do  all  this  for  the  purpose  of  creating  an 
intestacy.  The  words  on  which  I  hesitated  on  Saturday,  viz.,  "  whose  kindred  with 
me  originates  from  him,"  do  not,  on  reflection,  offer,  to  my  mind,  any  difiiculty.  He, 
Joshua  Stonehewer,  is  the  link  or  point  of  union  up  to  which  both  arrived,  the 
testator  directly  and  lineally,  and  the  Defendants  directly  up  to  Thomas  the  brother, 
and  thence  collaterally  to  Joshua. 

I  am  of  opinion  that  the  persons  who  are  descendants  from  Thomas,  the  brother 
of  Joshua  Stonehewer,  are  entitled. 

Note. — On  appeal  to  the  Lords  Justices,  the  decision  was  afiirmed.  Lord  Justice 
Knight  Bruce  dissenting.     (28  March  1865.) 

[71]    Watson  v.  Pbycb.    Nov.  19,  21,  1864. 

A  testator  gave  his  estat«  to  his  wife  and  his  four  children  in  equal  proportions ;  but 
his  wife  was  to  have  "  her  proportionate  part "  for  her  life,  and  it  was  given  after- 
wards to  the  four  children.  And  as  to  "the  part  of  his  estates,"  thereinbefore 
S'ven  to  his  daughter,  she  was  to  have  it  for  life,  with  remainder  to  her  children, 
eld,  that  the  "part"  of  the  daughter  included  her  share  in  the  part  given  to  the 
wife  for  life ;  and  that,  therefore,  she  was  only  entitled  to  a  life  interest  in  it. 

The  testator  devised  and  bequeathed  his  residuary  real  and  personal  estate  unto 
his  wife  Sarah  Coster  Humphries,  his  daughter  Mary  Caroline  Johns,  and  to  his  sons 
Samuel  Humphries,  Henry  Humphries  and  Edward  Humphries,  in  equal  proportions, 
upon  the  following  stipulations  (that  is  to  say),  that  his  wife  should  have  and  enjoy 
the  interest,  dividends  and  profits  of  her  proportumate  part  of  his  aforesaid  estates  and 
effects  during  her  life,  and  after  her  decease,  the  testator  gave,  devised  and  bequeathed 
the  part  or  proportion  of  his  wife  unto  and  between  his  daughter  and  bis  sons  Samuel, 
Henry  and  Edward,  their  heirs*,  &c.,  [72]  in  equal  proportions.  "  And  as  to,  for  and 
concerning  the  part  of  his  aforesaid  estates  and  effects  thereinbefore  given,  devised 
and  bequeathed  to  his  daughter  Mary  Caroline  Johns,  his  will  and  meaning  was,  and 
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be  did  thereby  direct,  that  his  said  daughter  sboald  have  "  the  income  for  her  sepatate 
use  for  her  life,  and  after  her  decease,  he  gave  "  her  said  proportion,  of  bis  said  estates 
and  effects  "  unto  her  children  living  at  her  decease. 

The  testator's  widow  died  in  1864,  and  a  question  had  arisen,  whether  the  one- 
fourth  part  of  the  share  in  which  the  widow  took  a  life  interest  became,  on  her 
death,  subject  to  the  direction  as  to  the  separate  use  of  his  daughter  for  her  life  and 
to  the  gift  over  in  favor  of  her  children  on  her  decease,  or  whether  she  took  it 
absolute^''. 

Mr.  Selwyn  and  Mr.  Higgins,  for  the  daughter,  the  Petitioner,  argued  that  the 
word  "  share  "  would  not  include  the  portion  which  accrued  to  the  daughter  on  the 
death  of  the  widow. 

Mr.  Bag^lay,  Mr.  Druce  and  Mr.  Wickens,  for  the  Bespondents.  Doaglu  r. 
jindrem  (14Beav.  347) ;  Doe  d.  Clift  v.  BirlAead  (4  Exch.  110). 

Nov.  21.  The  Master  of  the  Bolls  [Sir  John  BomillyJ.  The  question  in  this 
case  turns  on  the  construction  of  the  will  of  the  testator,  and  is  whether  the  accrued 
share  of  the  Petitioner  Mrs.  Johns  is  subject  to  the  settlement  directed  by  the 
testator's  will. 

This  case  has  been  argued  as  if  it  were  one  of  an  [73]  accrued  share,  in  the 
ordinary  sense  of  that  term ;  that  is,  as  if  it  resembled  a  case  where  a  residue  was 
divided  equally  between  five  children,  with  a  direction  as  each  died  his  share  should 
be  divided  amongst  the  others.  In  which  case,  as  I  held  in  Goodwin,  v.  Finkupon 
(25  Beav.  66),  the  accrued  share  would  not  go  to  the  others. 

But  this  is  not  that  case ;  in  truth  it  is  not  properly  an  aoemed  share  at  all.  The 
question  is  in  reality  what  is  the  proper  construction  to  be  put  on  the  words,  "and 
as  to,  for  and  concerning  the  part  of  my  aforesaid  estates  and  effects  hereinbefore 
given,  devised  and  bequeathed  to  my  daughter  Mary  Caroline  Johns,"  &c.  The 
question  is,  whether  the  word  "part"  in  the  singular  is  confined  to  the  one-fifth 
given  to  her  immediately,  or  whether  it  includes  the  one-fourth  of  the  one-fifth, 
subject  to  the  life  intei-est  therein,  given  to  the  widow. 

I  am  of  opinion  that  these  words  include  the  whole  interest  already  given  to  the 
daughter,  that  is,  the  one-fifth  in  possession,  and  the  reversion  in  one-fourth  of  one- 
£fth,  and  that  the  direction  of  the  testator  is,  that  the  whole  of  this  should  be  settled. 
This,  I  think,  is  confirmed  by  what  follows,  where  he  speaks  of  "  her  said  proportion." 
What  is  her  proportion  of  his  estate )  The  whole  which  She  took.  It  is  obvious  that 
the  words  of  the  testator  apply  to  the  whole  share  of  the  daughter,  namely,  to  her 
one-fifth  and  to  that  additional  portion  which  would,  after  the  widow's  death,  come  to 
her.     I  will  make  an  order  accordingly. 

[74]    Glover  v.  Hartcup.    Nov.  22, 1864. 

The  testator,  by  his  marriage  settlement,  covenanted  to  secure  his  wife  a  life  annuity 
of  £100  a  year  if  she  survived  him.  By  his  will,  he  gave  her  a  life  annuity  of  £100 
a  year.  The  Court  held  that  this  was  in  addition,  and  not  in  satisfaction,  on  three 
grounds.  First,  because  the  testator  directed  his  debts  to  be  paid ;  secondly, 
because  he  expressed  it  to  be  given  "  as  an  addition  to  her  own  property,"  and, 
thirdly,  because  he  gave  it  "  in  full  satisfaction  of  her  dower,  freebenoh  and  thirds 
upon  his  property." 

Upon  the  marriage  of  Mr.  George  Glover  with  Charlotte  A£9eck  in  1854,  the 
lady's  property  was  settled,  and  Mr.  Glover  entered  into  a  covenant  with  the  trustees 
that  in  case  the  marriage  should  be  solemnized  and  Charlotte  Afi9eck  should  survive 
George  Glover,  the  heirs,  executors  and  administrators  of  George  Glover  would, 
within  six  calendar  months  next  after  his  decease,  pay  to  the  trustees  "  such  sum  (tf 
money  as  should  be  sufScient  for  the  purchase,  in  such  one  of  the  insurance  ofiGces  in 
London  or  Westminster  as  the  trustees  or  trustee  should  think  fit,  of  a  clear  annuity 
or  yearly  sum  of  £100  for  the  life  of  Charlotte  Affleck,  payable  by  half-yearly 
payments,  which  the  trustees  were  to  pay  to  Charlotte  Affleck.  And  Greorge  Glover 
did  thereby  charge  all  the  real  or  personal  estate  of  or  to  which  he  might  oUe  seised, 
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poflsessed  or  entatleid  with  the  payment  of  such  sum  of  money  as  should  be  requisite 
for  the  purchase  of  the  annuity." 

By  his  will,  Mr.  Glover  eave  all  his  real  and  personal  estate  to  trustees  in  trust  to 
convert,  and  his  will  proceeded  as  follows : — 

"And  I  direct  that  my  trustees  or  trustee  shall  stand  possessed  of  the  moneys  to 
arise  from  the  sale,  conversion  and  getting  in  of  my  real  and  personal  estate,  upon 
trust,  in  the  first  place,  to  satisfy  all  myjua!  debts,  funeral  and  testamentary  expenses, 
and  the  charges  of  executing  the  trusts  hereby  reposed  in  them,  and,  in  the  next 
place,  to  lay  out  and  invest,  in  or  upon  Qovernment,  real  or  such  other  securities  as 
they  may  deem  [76]  fitting,  a  sum  sufScient  to  produce  an  annual  income  of  £100, 
and  to  stand  possessed  thereof,  upon  trust  to  pay  to  my  said  wife,  as  an  addition  to  her 
mm  property,  the  sum  of  £100  during  the  term  of  her  natural  life.  And  I  declare 
that  the  provision  hereby  made  for  my  wife  is  in  full  satisfaction  of  all  her  dower, 
freebench  and  thirds  (if  any)  upon  my  property."  He  gave  the  residue  to  his 
children. 

The  testator  died  in  1862. 

This  suit  was  instituted  by  his  widow,  asking,  amongst  other  things,  a  declaration 
that  she  was  entitled  to  the  annuity  of  £100  given  to  her  by  the  will,  in  addition  to 
the  annuity  of  the  same  amount  secured  to  her  by  the  settlement 

Mr.  Seiwyn  and  Mr.  Kekewich,  for  the  Plaintiff,  cited  Cole  v.  Willard  (25  Beav. 
568);  HaaaeU  v.  Hawkins  (4  Drew.  468);  Coventry  v.  Chichester  (33  L.  J.  (Oh.)  361, 
676);  Hales  v.  DareU  (3  Beav.  324);  and  see  Jefferies  v.  Miehell  (20  Beav.  15); 
JPinchin  v.  Simms  (30  Beav.  119);  Charltm  v.  West  (lb.  124);  Edmunds  v.  Low  (3  Kay 
&  J.  318). 

Mr.  Baggallay  and  Mr.  H.  Sargant,  for  the  Defendants,  the  trustees. 

The  MA.STER  of  the  Rolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  both.  There  are  three  circumstances  which  appear  to  me 
conclusive.  First,  there  is  contained  in  the  will  a  trust  for  payment  of  debts,  and 
this  covenant  to  buy  an  annuity  contained  in  the  marriage  settlement  was  a  debt ; 
next,  [763  the  second  annuity  is  given  "as  an  addition  to  her  own  property,"  which 
includes  the  money  which  became  due  to  her  on  the  death  of  her  husband,  when  his 
estate  owed  her  a  sum  sufficient  to  buy  her  an  annuity  of  £100  a  year.  Besides  this, 
the  testator  says  that  the  provision  by  his  will  is  to  be  "  in  full  satisfaction  of  all  her 
dower,  freebench  and  thirds  (if  any)  upon  his  property."  That  is,  in  satisfaction  of 
nothing  else  but  her  dower,  freebench  and  thirds,  and  her  rights  under  the  covenant 
in  the  marriage  settlement  is  not  one  of  these. 

I  am  of  opinion  that  she  is  entitled  to  both  annuities. 

[76]    Bloxam  v.  Chichester.    Dee.  21,  1864. 

[Affirmed,  2  De  G.  J.  &  S.  444;  46  K  R  447.] 

A  Defendant  in  custody  for  want  of  answer,  filed  a  written  answer,  and  was  dis- 
charged ;  but  he  neglected  to  file  a  printed  answer.  The  Court  refused  to  direct 
the  Record  and  Writ  Clerk  to  issue  his  certificate  to  enable  the  Plaintiff  to  set  down 
the  cause  for  hearing. 

One  of  the  Defendants,  being  in  custody  for  want  of  answer,  filed  a  written 
answer  and  was  discharged ;  but  he  neglected  to  file  a  printed  answer,  as  required  bv 
the  3d  General  Order  of  the  6th  of  March  1860.  That  order  provides  that  "  If  such 
printed  copy  shall  not  be  left  with  the  Clerk  of  Records  and  Writs,  the  Defendant 
shall  he  subject  to  the  same  liabilities  as  if  no  answer  had  been  filed." 

Under  these  circumstances,  the  Record  and  Writ  Clerk  refused  to  grant  the 
Plaintiff  a  certificate  that  the  cause  was  in  a  fit  state  to  enable  him  to  serve  notice  of 
motion  for  a  decree,  and  to  set  down  the  cause. 

Mr.  Babington,  for  the  Plaintiff,  now  asked  that  the  Record  and  Writ  Clerk  might 
inue  his  certificate,  in  order  that  the  cause  might  be  heard.  He  poiuted  out  [77] 
that  the  Plaintiff  was  in  no  default,  as  he  could  not  make  the  Defendant  comply  with 
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the  exigency  of  the  order ;  and  he  suggested  that  the  Defendant's  solicitor  might  be 
ordered  to  file  a  printed  answer. 

The  Master  of  the  Roli;9  [Sir  John.Romilly].  I  do  not  think  that  I  can  give 
this  direction,  for  the  order  points  out  what  the  Defendant  is  to  be  subject  to.  He  is 
to  be  "  subject  to  the  same  liabilities  as  if  no  answer  had  been  filed,"  and  he  is  there- 
fore in  the  same  situation  as  if  he  had  filed  no  answer  at  all.  If  I  were  to  accede  to 
this  application,  the  result  woald  be  that  no  Defendant  would  go  to  the  expense  of 
filing  a  printed  answer. 

I  could  not  make  the  solicitor  file  a  printed  answer,  unless  I  paid  his  costs  out  of 
the  Suitors'  Fund. 

Note. — Affirmed  by  the  Lords  Justices,  21  December  1864. 

[77]    Anthony  t;.  CJowpeb.    Dee.  21, 1864. 

Where  an  appearance  has  been  entered  for  a  Defendant  who  has  absconded  to  avoid 
service,  the  bill  may  be  taken  pro  eonfesso  against  him,  without  delivering  to  him 
the  interrogatories  which  has  been  filed. 

The  Defendant  having  absconded  to  avoid  being  served  with  the  bill,  the  usual 
advertisement  was  inserted  in  the  London  Gazette,  requiring  him  to  appear  (Cons.  Ord. 
X.  rule  6).  The  Defendant  did  not  appear,  and  the  CJourt  thereupon  ordered  an 
appearance  to  be  entered  for  him.  Afterwards,  the  Plaintiff  inserted  in  the  London 
(Gazette  the  usual  notice  to  take  the  bill  pro  eonfesso  (XXIId  Cons.  Ord.,  Art.  2,  4). 

When  the  time  had  expired,  the  order  for  taking  the  bill  pro  eonfesso  was 
acordingly  made,  but  the  regia-r78]-trar  hesitated  in  passing  the  order,  on  the  ground 
that  though  the  Plaintiff  had  filed  interrogatories  for  the  examination  of  the 
Defendant,  yet  he  had  not  served  them.  He  considered  that  (XXIId  Cons.  Ord., 
Art  2)  it  could  not  be  said  that  the  Defendant  had  "  not  put  in  his  answer  in  due 
time  aiter  his  appearance,"  for  (XXXVIIth  Cons.  Ord.,  Art  4)  a  Defendant  is  only 
bound  to  put  in  his  answer  "  within  twenty-eight  days  from  the  delivery  to  him,  or 
his  solicitor,  of  a  copy  of  the  interrogatories  which  he  is  required  to  answer."  That 
here,  no  such  delivery  had  taken  place,  and  that,  therefore,  the  Defendant  was  not  in 
default  for  want  of  answer.  That  in  an  anonymous  case  (4  Jur.  (N.  S.)  583)  the 
Vice-chancellor  Wood,  to  meet  the  difficulty,  had  ordered  that  notice  should  be 
advertized  in  the  Gazette  that  unless  the  Defendant  answered  the  interrogatories,  the 
bill  would  be  taken  pro  eonfesso  against  him.  ^ 

Mr.  Speed,  for  the  Plaintiff,  now  asked  that  the  registrar  might  pass  the  order, 
observing  that  this  Court  had  made  a  similar  order  in  BuUler  v.  MaAews  (19  Beav. 
549),  which  had  been  followed  by  yice-Chancellor  Stuart  in  WMins  v.  Hogg  (30  L. 
J.  (Ch.)  492). 

The  Master  of  the  Rolus  [Sir  John  Bomilly]  said  he  did  not  see  the  necessity 
of  delivering  the  interrogatories  for  the  purpose  of  taking  the  bill  pro  eonfesso,  that  be 
remembered  having  considered  the  jpoint  in  Bvttler  v.  Mathews,  and  that  he  still 
thought  that  the  conclusion  to  which  he  had  then  come  was  the  correct  one.  He 
therefore  directed  the  order  to  be  passed. 

[79]    Holgate  v.  Jennings.    Dee.  3,  6,  1864. 

[Beversed  in  House  of  Lords,  sub  nom.  Martin  v.  Holgate,  L.  R  1  H.  L.  175 ;  36  L. 
J.  Ch.  789  ;  15  W.  R.  135.  See  In  re  Orion's  Trusts,  1866,  L.  R  3  Eq.  380 ;  In  re 
Applebee's  TrusLi,  1873,  28  L.  T.  103;  Balph  v.  Carrick,  1877,  5  Ch.  D.  990; 
fVingfield  v.  WingfUM,  1878,  9  Ch.  D.  665 ;  In  re  Wookieh,  1879,  11  Ch.  D.  666; 
Crosthwaite  v.  Dem,  1879,  40  L.  T.  837.] 

Gift  of  residue  to  widow  for  life,  and  afterwards  to  divide  amongst  such  of  six  nephews 
and  nieces  "  as  should  be  living  at  the  time  of  her  decease ; "  but  "  if  any  or  either 
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of  them  should  be  then  dead  leaving  issue,"  then  "  that  such  issue  shall  be  entitled 
to  the  father's  or  mother's  share."    A  nephew  and  his  only  child  died  in  the  life  of 
the  widow :  Held,  that  the  child  took  no  interest  in  the  residue. 
Whether  the  same  conditions  are  (by  implication)  applicable  to  a  substitutional  gift 
as  are  expressed  in  regard  to  the  original  gift,  ^iMere. 

The  testator  died  in  1854,  having  by  his  will  given  his  real  and  personal  estate  to 
trustees,  upon  the  following  trusts,  as  regards  the  residue : — 

"  And  as  to  the  rest,  residue  and  remainder  of  my  said  estate  and  effects,  in  trust 
to  pay  over  the  annual  proceeds  thereof  unto  my  dear  wife  Susan  Jennings,  for  and 
during  the  term  of  her  natural  life,  and  from  and  immediately  after  her  decease,  to 
distribute  and  divide  the  whole  of  my  said  residuary  estate  and  effects  unto  and 
amongst  such  of  my  said  four  nephews  and  two  nieces,  namely,  Joseph  Crew  Jennings, 
Thomas  Eobert  Jennings,  Edwin  Jennings  Martin,  Arthur  Martin,  Elizabeth  Holgate 
and  Ellen  Jennings,  as  shall  be  living  at  the  time  of  her  decease,  in  equal  shares  and 
proportions  as  tenants  in  common,  and  not  as  joint-tenants,  but  if  any  or  either  of 
them  should  then  be  dead,  leaving  issue,  then  it  is  my  will  and  meaning  that  such 
issue  shall  be  entitled  to  their  father's  or  mother's  share,  but  in  equal  proportions." 

He  then  declared  that  the  shares  of  Elizabeth  Holgate  and  Ellen  Jennings  should 
be  held  for  their  separate  use  for  life,  with  remainder  to  their  husbands  and  children 


The  testator's  widow  died  in  1864.  At  this  time,  Joseph,  Thomas  and  Edwin 
were  dead.  Of  these  Edwin  alone  had  issue,  namely,  a  daughter  Augusta,  who 
survived  her  father,  but  predeceased  the  widow,  having  died  an  infant  in  1863. 

[80]  Elizabeth  Holgate  and  her  only  child  now  presented  a  petition,  which  prayed 
that  the  residue,  consisting  of  about  £80,000  stock,  might  be  paid  in  thirds  between 
the  three  surviving  residuary  legatees. 

Mr.  Selwyn  and  Mr.  Shebbeare,  for  the  Petitioners,  and  Mr.  H.  F.  Shebbeare  and 
Mr.  Freeman,  for  Bespondents  in  the  same  interest,  argued  that  the  issue  who  pre- 
deceased the  widow  could  not  take,  for  the  issue  to  take  were  such  issue  as  a  residuary 
legatee  should  leave  "  then,"  namely,  at  the  death  of  the  widow.  They  argued  that 
this  construction  was  fortified  by  the  use  of  the  word  "divide,"  shewing  the  period 
for  distribution  and  the  ascertainment  of  the  class,  and  that  it  was  improbable  that 
the  testator  "  could  have  intended  a  dead  person  to  be  substituted  for  a  dead  person ; " 
Bennett  v.  Merriman  (6  Beav.  360) ;  Margregor  v.  Macgregor  (2  Coll.  192) ;  Atkxnson  v. 
Borlrvm  (28  Beav.  219);  Re  Gome's  Will  (32  Beav.  426);  Tumw  v.  Sargeni  (17 
Beav.  515). 

Mr.  Baggallay  and  Mr.  G.  Lake  Russell.  The  cases  as  to  substitutional  gifts  do 
not  apply ;  ror  this  is  the  case  of  a  limited  and  not  an  absolute  gift  to  the  parents, 
and,  on  its  failure,  an  original  gift  to  the  issue.  To  entitle  the  issue  to  take,  it  is 
not  necessary  that  they  should  survive  the  tenant  for  life ;  no  such  condition  is 
expressed,  and  it  cannot  be  implied.  The  issue  left  means  the  issue  living  at  the 
death  of  their  parent  and  not  of  the  widow;  Lyon  v.  Coward  (15  Sim.  287);  Re 
WUdvum'g  Trusts  (1  John.  &  H.  299) ;  Orause  v.  Cooper  {lb.  207) ;  Jarman  on  Wills 
(vol.  2,  p.  172  (3d  edit.) ) ;  and  see  Masters  v.  Scales  (13  Beav.  60) ;  Humfrey  v.  Hum/ret/ 
(2  Drew.  &  S.  49) ;  Re  PeWs  Trust  (3  De  G.  F.  &  J.  291). 


SI]  Mr.  Selwyn,  in  reply. 
tc.~~ 


Oec.  6.  The  Mastkr  of  the  Rolls  [Sir  John  Romilly].  The  question  is  the 
construction  of  the  residuary  clause  in  the  testator's  will.  The  only  survivors  of  the 
nephews  and  nieces  are  Arthur  Martin,  Elizabeth  Holgate  and  Ellen  Jennings.  Edwin 
Jennings  Martin  died,  leaving  a  daughter,  Augusta,  who  also  died  before  the  tenant 
for  life,  and  therefore  before  the  fund  became  divisible.  The  question  is,  does  she, 
under  the  words  of  this  will,  take  anything,  and  ought  one-fourth  be  paid  to  her  legal 
personal  representative,  or  is  the  residue  divisible  in  three-thirds  amongst  the  sur- 
vivors t  I  think  it  unnecessary  to  go  into  all  the  cases  on  the  point,  they  are  very 
numerous  and  scarcely  reconcilable.  It  is  very  desirable  that  this  point  should  be 
settled  by  some  authoritative  decision,  and  as  this  fund  is  so  large,  it  is  very  probable 
that  this  case  may  afford  the  opportunity  of  obtaining  the  decision  of  the  House  of 
Lords. 
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I  think  it  unnecesaaiy  to  bay  more  than  this : — I  adopt  and  repeat  the  ofaservatioD 
I  made  in  lie  Carrie's  Wm  (32  Beav.  426),  which  expressed  my  view  on  the  subjecty  and 
I  think  that  this  is  a  stronger  case' to  uphold  the  same  construction,  because  the  words 
"  then  be  dead  leaving  issue  "  cannot  grammatically  be  said  to  be  true  if  there  be  do 
issue  then  alive.  It  ought,  to  make  it  grammatical  and  to  favour  the  case  of  the 
representative  of  Augusta  Martin,  to  have  been  expressed  thus : — "  should  then  be  dead 
having  left  no  issue  ; "  and  although  this  may  seem  a  thin  distinction,  I  think  that 
"  leaving  no  issue  "  and  "  having  left  no  issue "  are  not  equivalent  ezprea-[82]-BioDa. 
The  words  "  without  leaving  issue  "  have  always  been  considered  ambiguous.  In 
Forik  v.  Chapman.  (1  Peere  Williams,  663,  and  see  2  Jarman  (2d  ed.)  424),  they  were 
construed  to  mean  an  indefinite  failure  of  issue  as  to  real  estate,  and  issue  living  st 
the  death  of  the  tenant  for  life  as  to  personal  estate.  At  this  time,  strictly  speanng, 
Edwin  Martin  is  dead  without  leaving  issue,  or  leaving  no  issue ;  it  was  not  so  so  long 
as  Augusta  his  daughter  lived,  but  became  so  as  soon  as  she  died. 

I  am  of  opinion  that  this  is  not  a  case  in  which  the  daughter  of  Edwin  can  take 
any  share ;  and  that  the  testator  did  not  intend  to  substitute  one  dead  person  for 
another  dead  person.  The  three  residuary  legatees  who  survived  the  tenant  for  life 
are  therefore  entitled  to  the  fund  in  equal  thirds. 

[82]    Re  The  East  Botallack  Consolidated  Mining  CJompany  (Limited). 

Dec.  6,  6,  1864. 

[S.  C.  34  L.  J.  Ch.  81  ;  10  Jur.  (N.  S.)  1193 ;  13  W.  R  197.     Disapproved, 
In  re  Stiver  VdOey  Mines,  1881,  18  Ch.  D.  472.] 

A  company,  established  for  working  mines  in  Cornwall,  was  registered  in  the 
Stannaries  Court,  but  had  its  registered  office  in  London.  It  never  commenced 
business,  and  never  possessed  or  worked  any  mine.  Held,  under  the  25  &  26  Viot. 
c.  89,  s.  81,  that  it  was  a  company  "  engaged  "  in  working  a  mine  in  the  Stannaries, 
and  that  the  Stannaries  Court,  and  not  the  Court  of  Chancery,  was  the  proper 
jurisdiction  for  winding  it  up. 

This  company  was  duly  registered  in  the  Joint  Stock  Companies  Registry  Offices 
for  the  Stannaries  of  Cornwall  in  England  in  November  1863. 

The  objects  for  which  the  company  was  established,  as  stated  in  the  memorandum 
of  association,  were,  to  purchase  a  lease  of  a  mineral  piece  of  ground  in  Cornwall, 
called  the  East  Botallack  Consolidated  Mine,  and  any  other  adjoining  mine,  and  to 
work  the  same.     The  registered  office  was  in  London. 

[83]  The  company,  however,  never  became  possessed  of  or  worked  any  mioe 
whatever.  The  project  proved  abortive,  and  the  company  had  never  oommenoed 
business. 

The  Petitioner,  a  printer,  who  was  a  judgment  creditor  of  the  company,  presented 
his  petition  to  this  Court,  praying  for  an  order  to  wind  up  the  company.  The  questioa 
was  whether,  under  "The  Companies  Act,  1862"  (25  &  26  Vict,  c  89),  the  juris- 
diction to  make  the  order  was  in  Chancery  or  in  the  Stannaries  Court. 

By  the  79th  section  a  company,  under  the  circumstances  therein  stated,  "may 
be  wound  up  by  the  Court"  as  hereinafter  defined.  The  Slst  section  provides  that  the 
meaning  of  the  word  "  Court "  shall,  "  in  the  case  of  a  company  engaged  in  working 
any  mine  within  and  subject  to  the  jurisdiction  of  the  Stannaries,"  mean  the  Court  of 
the  Vice-warden  of  the  Stannaries.  And  in  the  case  of  a  company  renstered  in 
England  that  is  not  engaged  in  working  any  such  mine  as  aforesaid,  the  High  Court 
of  Chancery. 

Mr.  Brooksbank,  in  support  of  the  petition,  argued  that  as  this  company  had  never 
been  "engaged"  in  working  a  mine  in  Cornwall,  the  jurisdiction  was  in  this  Court. 
That,  in  this  case,  the  office  of  the  company  was  in  Loudon  and  the  projectors  and 
creditors  resident  there,  and  that  London  was  the-  more  convenient  locality  to  wind 
up  the  company. 

Mr.  Jessel,  for  the  company.     This  company  has  been  registered  in  the  Court  of 
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the  Stannaries,  and  that  Court  alone  has  jarisdiction  to  make  the  order.  The  word 
"  engaged ''  cannot  mean  that  the  company  should  be  [84]  actually  mining  at  the  date 
of  the  petition,  for  otherwise  the  jurisdiction  would  be  changed  if  a  mining  company 
registered  in  Cornwall  ceased  to  work  the  mine.  The  174th  section  directs  that  a 
oompany  "  formed  for  working  mines  "  within  the  jurisdiction  of  the  Stannaries  shall 
be  registered  there.     That  fixes  the  jurisdiction. 

Mr.  Brooksbank,  in  reply.  It  is  impossible  to  construe  the  words  "  a  company 
engaged  in  working  "  as  a  oompany  which  has  had  no  connection  with  Cornwall,  but 
has  merely  issued  a  prospectus. 

Dee.  6.  Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that 
the  Stannaries  Court  is  the  proper  Court  for  making  a  winding-up  order  in  this  case. 
It  was  argued  that  this  was  not  to  be  treated  as  a  company  "  engaged  "  in  working 
minerals  in  the  district  of  Cornwall,  because  it  never  proceeded  to  work  any  mine  and 
broke  up  without  proceeding  in  the  undertaking.  But,  in  truth,  if  this  be  a  company 
at  all,  it  is  one  for  working  mines  in  Cornwall,  and  it  is  registered  as  such. 

The  174th  section  of  the  26  &  26  Vict.  c.  89,  clause  3,  shews  that  the  fact  of 
working  mines  in  Cornwall  at  the  formation  of  the  company  is  not  essential  to  give 
the  Stannaries  Court  jurisdiction,  but  the  purpose  for  which  the  company  is  established. 
The  word  "  engaged  '  cannot  mean  actually  engaged  in  mining  at  that  moment,  for  if 
so  a  mining  company  in  Cornwall  which  had  discontinued  mining  altogether  would 
oease  to  be  within  the  jurisdiction  of  the  Stannaries  Court.  This  company  was 
registered  in  the  Court  of  the  Stannaries,  and  the  view  [86]  taken  by  the  shareholders 
themselves  was  that  it  was  within  that  jurisdiction.  I  think  that  it  is  impossible  for 
this  Court  to  deal  with  this  petition,  having  no  jurisdiction,  and  that  it  must  be 
dismissed  with  costs. 


[85]    Bullock  v.  Bullock.    Dee.  10,  1864. 

[S.  C.  11  L.  T.  561 ;  11  Jur.  (N.  S.)  29 ;  13  W.  E.  212.] 

A  testator,  whose  wife  was  of  unsound  mind,  gave  his  estate  to  trustees,  in  trust,  "  to 
apply,  from  time  to  time,  at  their  uncontrolled  discretion,  such  annual  sum  "for  the 
maintenance,  &c.,  of  his  wife,  as,  together  with  her  own  income,  "  shall  not  exceed 
£500  per  annum."  Held,  that  the  discretion  referred  to  the  applieation  and  not  to 
the  amount,  and  that  the  widow,  who  had  recovered,  was  entitled  to  have  her 
income  made  up  to  £500  a  year  out  of  the  testator's  estate. 

The  testator,  by  his  will  dated  in  1862,  gave  his  residuary  real  and  personal  estate 
to  trustees  upon  the  following  trusts : — 

"  Upon  trust,  out  of  the  annual  income  thereof,  to  apply,  from  time  to  time,  at 
their  or  his  wncontrolled  discretion,  such  annual  sum  or  sums  of  money,  by  equal 
quarterly  payments,  for  the  maintenance,  comfort,  and  support  of  my  dear  wife, 
during  her  life,  as,  together  with  the  interest  or  income  of  the  moneys  my  said  wife 
is  or  may  be  entitled  to  in  her  own  right  and  under  the  settlement  executed  upon 
our  marriage,  shall  not  exceed  the  sum  of  £500  per  annum.  And  I  request  my  said 
trustees  or  trustee  for  the. time  being  of  this  my  will  to  make  it  their  special  care, 
that  my  said  wife  shall  have  every  comfort  and  consideration  that  her  unhappy 
state  shall  allow,  either  under  the  care  and  in  the  family  of  Charles  Frederick 
Hodgson,  with  whom  she  now  resides,  or  of  some  other  skilful  and  kind-hearted 
medical  gentleman,  where  she  will  have  cheerful  society  and  every  attention  paid  to 
her  reasonable  wishes." 

The  testator  died  in  1863. 

At  the  date  of  the  will  the  testator's  wife  was  of  unsound  mind,  but  she  had 
recovered  since  his  death. 

[861  The  total  amount  of  the  widow's  income  was  about  £430  a  year,  and  she 
contended  that,  under  her  husband's  will,  she  was  entitled  to  have  her  income  made 
up  to  £500  a  year. 

The  Defendants  contended  the  contrary,  and  that  she  was  entitled  to  more  than 
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the  truBtees  might,  in  their  uncontrolled  diacretioa  from  time  to  time  and  according 
to  circumstances,  consider  requisite  or  proper  to  be  raised  for  her  maintenance, 
comfort,  and  support. 

This  was  a  special  case  to  determine  the  point. 

Mr.  Bullock  and  Mr.  G.  Simpson,  for  Mrs.  BuUock.  A  gift  of  something  not 
exceeding  £500  is  a  gift  of  £500,  and  the  discretion  is  limited  to  the  application  only. 
An  addition  of  £70  a  year  must  therefore  be  made  to  the  widow's  income.  It  would 
not  be  safe  to  leave  a  discretion  as  to  the  amount  to  the  trustees,  who  have  an  intereit 
in  the  residue. 

Mr.  Hobhouse  and  Mr.  E.  G.  White,  for  the  Defendants.  This  is  a  mere  discretion 
which  the  Court  cannot  control,  and  it  would  be  inconsistent  with  a  discretion  to  h<dd 
that  the  widow  was  entitled  to  the  nuudmum  amount.  This  would  destroy  the 
discretion.  Green  v.  Spieer  (1  Euss.  &  Myl.  395) ;  HiU  v.  Fotts  (8  Jur.  (N.  S.)  555); 
French  v.  Davidson  (3  Madd.  396) ;  FmJc  v.  De  Thmiey  (2  Madd.  157) ;  .Be  Sandmnn't 
Trust  (3  Kay  &  J.  497) ;  Com  v.  WUmwt  (Ambl.  704,  and  1  Coll.  396,  n.) ;  2%«nps» 
V.  Thompson  (1  Coll.  395) ;  RudUmd  v.  Orozier  (2  De  G.  &  J.  143)  were  cited. 

[87]  The  Master  of  the  Boli^  [Sir  John  Bomilly].  I  have  read  over  this  will 
very  carefully,  and  it  appears  to  me  to  be  ambiguous.  The  words  "  at  their  or  his 
uncontrolled  discretion  may  either  refer  to  the  amount  of  the  money  or  to  iu 
application ;  but  I  think  they  refer  to  the  application,  and  not  to  the  amount  If 
the  testator  had  intended  that  his  wife  might  have  nothing,  he  would  have  said  so ; 
but  she  is  to  have  something  at  all  events,  and,  even  according  to  the  construction 
put  upon  the  will  by  the  residuary  legatees  themselves,  something  must  be  paid  to 
her,  and  the  trustees  cannot,  in  their  discretion,  give  her  nothing  at  alL 

I  am  of  opinion  that  the  only  uncertainty,  as  to  the  sum  to  be  paid,  depends  on 
the  varying  income  of  the  widow,  which  is  to  be  made  up  to  £600  a  year.  I  think 
the  discretion  was  given  as  to  its  application,  because  the  testator  believed,  at  the 
time  he  made  his  will,  that  his  wife  could  never  recover,  and  he  therefore  desired 
that  the  manner  in  which  it  was  to  be  applied,  so  as  to  be  most  conducive  to  her 
comfort,  should  be  left  entirely  to  the  discretidn  of  the  trustees. 

I  concur  in  the  observations  of  Yice-Chancellor  Wood  in  regard  to  the  word 
"  comfort."  It  is  impossible  to  say  that  £500  a  year  is  too  much  for  the  comfort  of 
a  lady  in  her  rank  and  position  of  life,  whether  she  applied  it  herself  or  bad  it  applied 
for  her  by  the  other  persons  appointed  for  that  purpose. 

That  being  my  view  of  the  case,  I  shall  answer  the  first  question  in  the  afBrmative, 
and  say  that  she  is  entitled  to  such  a  sum  out  of  the  estate  of  the  husband  as  will 
make  her  income  amount  to  £500  a  year. 

[88]    Jopp  V.  Wood  (No.  3).    Nov.  5,  Dec  2,  1864. 

[Affirmed,  4  De  G.  J.  &  S.  616 ;  46  E.  R.  1057 ;  34  L.  J.  Ch.  212 ;  12  L.  T.  41 ;  11 
Jur.  (N.  S.)  212 ;  13  W.  R.  481.  For  previous  proceedings,  see  28  Beav.  63;  64 
E.  B.  285 ;  2  De  G.  J.  &  S.  323 ;  46  KB.  400;  33  Beav.  372 ;  55  E.  E.  411.  See 
In  re  Tootai's  Trusts,  1883,  23  Ch.  D.  537 ;  Ez  parte  Cunningham,  1884,  13  Q.  E  D. 
425.  Cf.  Lady  Brooks  v.  Brooks'  Trustees,  1902,  4  F.  1014 ;  JFinans  v.  Attomy- 
General  [1904],  A.  C.  287.] 

A  domiciled  Scotchman  went  to  India  where  he  was  engaged  in  mercantile  pursuits 
for  nine  years.  Held,  that  this  residence  and  occupation  in  India  did  not|  in  the 
absence  of  any  expression  of  intention,  change  bis  domicil. 

J.  S.,  a  domiciled  Scotchman,  went  to  India  in  1805,  where  he  followed  mercantile 
pursuits  for  nine  consecutive  years.  In  1816  he  married  there,  and  he  returned  to 
Scotland  in  1819,  with  his  wife,  and  remained  there  a  year.  While  there,  he 
described  himself  in  his  will,  and  in  a  bond,  as  "  of  Calcutta,  presently  residing  at 
Ayre,"  he  obtained  a  plan  for  the  improvement  of  his  old  family  mansion,  and  was 
enrolled  a  freeholder  of  Ayrshire.  He  returned  to  Calcutta  in  1820,  and  remained 
there  until  his  death  in  1830.  During  the  nine  first  years  of  his  residence  in  India 
he  expressed  no  intention  as  to  his  domicil;  but,  during  the  last  sixteen,  he 
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expressed  his  intention  of  returning  to  Scotland,  but  which  he  never  accomplished, 
except  by  his  visit  in  1819.  Held,  that  the  domicil  of  J.  S.,  at  his  death,  was 
Scotch,  and  that  the  domicil  of  his  children,  who  were  born  in  India,  and  died 
infants  there,  was  that  of  their  father. 
The  rule  of  law,  that  an  engagement  in  India  in  the  military  service  of  the  East  India 
Company,  or  as  a  covenanted  servant  to  that  company,  changes  the  domicil  into 
Anelo-Indian,  does  not  extend  to  a  person  who  becomes  the  servant  in  a  private 
estM>li8hment  abroad,  or  who  goes  abroad  for  the  purpose  of  acquiring  a  fortune, 
with  the  intention  of  returning,  at  some  undefined  period,  when  his  object  has  been 
attained. 

The  case  now  came  before  the  Court  upon  the  petition  of  rehearing.  (33  Beav. 
372.)  The  question  was  as  to  the  domicil  of  two  children,  Eleanor  Smith  and 
Mango  Smith,  who  died  infants  in  India.  Their  domicil  depended  on  that  of  their 
hther  John  Smith,  a  domiciled  Scotchman  by  origin,  who  went  to  India  in  1805,  and 
died  there  in  1860,  having  been  engaged  in  mercantile  pursuits  for  the  whole  of  that 
period,  except  during  a  visit  to  Scotland  in  1819.  The  facts  are  more  fully  detailed 
m  the  judgment  of  the  Court. 

Mr.  Hobbouse  and  Mr.  H.  M.  Jackson,  in  support  of  the  petition. 

Mr.  Selwyn,  Serjeant  Atkinson  and  Mr.  B.  L.  Chapman,  for  the  principal 
Bespondents,  and  Mr.  Hanson,  for  the  Crown. 

The  cases  of  Aiknum  v.  Aikman  (3  Macq.  854) :  AUardice  v.  Onslow  (10  Jur.  (N.  S.) 
352);  AUorney-General  v.  Z>imn  (6  M.  &  W.  511);  Attametf-I89i}-General  v.  Kent  (1 
Hurl.  &  G.  12);  AUomey-General  v.  FitzgeraM  (3  Drew.  610) ;  Bruce  v.  Brwx  (2  Bosanquet 
&  P.  229,  n.,  and  6  Bra  P.  C.  566);  CoekereU  v.  CockereU  {2  Jur.  (N.  S.)  727) ;  Drevm 
V.  Dreom  (10  Jur.  (N.  S.)  717) ;  Fmiea  v.  Forbes  (Kay,  341) ;  Lord  v.  Colvin  (4  Drew. 
366);  MaxwM  v.  M'Clwe  (6  Jur.  (N.  S.)  407);  Moorhmuse  v.  Lord  (10  H.  of  L.  Cas. 
272) ;  Mtmroe  v.  Douglas  (6  Madd.  379) ;  Raffenell,  In  re  the  Goods  of  (3  Swab.  &  Tr. 
49);  Whicker  v.  Hume  (13  Beav.  366),  were  cited. 

Dee.  2.  Thx  Master  of  thk  Bolls  [Sir  John  Bomilly].  Upon  the  best 
consideration  that  I  have  been  able  to  give  this  case,  I  am  of  opinion  that  the 
domicil  of  the  infant  children  was  Scotch.  Their  domicil  depends  on  the  domicil  of 
their  father,  and  the  question  is,  whether  at  the  death  of  John  Smith,  their  father,  his 
domicil  was  Indian  or  Scottish. 

John  Smith  was  bom  in  Scotland  in  1786,  and  down  to  1805  his  domicil  was  that 
of  his  origin,  and  therefore  Scottish.  In  1805  he  went  to  India,  and  was  engaged  as 
a  clerk  in  the  banking  firm  of  Ferguson  &  Ga  at  Calcutta.  In  1807  he  Mcame 
an  indigo  planter.  In  1811  he  returned  to  the  bank,  and  became  a  partner  in  the 
bank  of  Ferguson  &  Co.  In  January  1816  he  married,  in  Calcutta,  Eleanor  Gale  his 
wife.  On  the  6th  of  November  1817  Eleanor,  one  of  his  children,  was  born,  and  she 
died  on  the  13th  of  July  1818. 

The  present  question  I  have  to  consider  is,  whether  at  this  time,  viz.,  the  birth  of 
the  child  in  1817,  John  [90]  Smith  had  acquired  an  Indian  domicil,  and  had  lost  his 
domicil  of  origin.  With  respect  to  his  intention  of  remaining  permanently  or 
temporarily  in  India,  there  is  no  evidence  whatever  prior  to  the  year  1814.  In  July 
1819  he  visited  Scotland  with  his  wife,  and  while  there,  in  October  1819,  he 
executed  a  bond,  in  which  he  described  himself  as  "  of  Calcutta,  presently  residing 
in  Ayr."  In  December  1819  he  made  a  testamentary  disposition  of  his  property, 
in  which  he  described  himself  in  like  manner,  as  "of  Calcutta,  presently  residing 
iu  Ayr."  He  says  in  this  instrument,  "  In  case  I  happen  to  die  abroad,  I  direct  my 
trastees  to  pay  the  expenses  of  my  dear  wife  to  this  country."  In  1819,  also,  he 
obtained  plans  for  the  improvement  of  his  house  at  Drongan  in  Ayrshire,  which 
was  the  old  family  mansion.     In  1820  he  was  enrolled  a  freeholder  of  Ayrshire. 

In  October  1820  he  returned  to  Calcutta ;  and  on  the  23d  of  August  1823  Mango 
Smith  the  second  infant  child  was  born,  and  he  died  on  the  3d  of  August  1824. 

If  the  domicil  of  John  Smith  was  Indian,  when  Eleanor  was  born  and  died,  I  am 
quite  clear  that  he  had  not  changed  it  in  1823  and  1824,  when  Muqgo  Smith  was 
bom  and  died. 

In  1825  his  wife  set  out  on  her  return  to  England,  she  died  on  her  voyage,  in 
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May  of  that  year,  near  the  Mauritius ;  and  in  the  same  year  he  erected  a  monument 
to  his  wife  in  Calcutta.  A  year  before  his  death  he  sent  wine  to  Drongan  for  his 
own  consumption. 

On  the  3d  of  December  1830  John  Smith  himself  died  at  Calcutta. 

[91]  This  is  a  short  outline  of  the  facts  of  the  case,  so  far  as  related  to  his 
movements  and  his  overt  acts. 

It  is  quite  settled  that  two  things  are  necessary  to  constitute  a  change  of 
domicil ;  first,  the  factum  of  the  change  of  residence ;  and  next,  the  wnimas  manendi. 
In  other  words,  in  order  to  effect  a  change  of  domicil,  the  person  must  have  settled  in 
a  residence  out  of  his  former  domicile,  whether  it  be  the  domicil  of  origin  or  an 
acquired  domicil ;  and  he  must  also  have  the  intention  of  making  that  residence  his 
permanent  heme. 

If  John  Smith  had  ever  acquired  an  Indian  domicil,  it  is  clear  that  he  never  lost 
it,  for  the  /ae/um  of  a  subsequent  change  of  residence  never  existed.  The  real 
question,  therefore,  before  me  is,  whether  John  Smith  ever  acquired  an  Indian 
domicil.  This  is  certain  :  that  in  1805  he  went  to  reside  in  India,  and  that  he  con- 
tinued to  reside  there  till  his  death  in  1830,  with  the  exception  of  about  a  year  that 
he  spent  in  Scotland.  There  was,  therefore,  the  fadvm,  of  an  Indian  residence.  If, 
therefore,  the  father  of  the  infant  had  the  intention  of  making  India  his  home,  he 
acquired  an  Indian  domicil. 

On  this  point  a  good  deal  of  evidence  is  put  in,  consisting  of  letters  of  his,  on 
which  many  comments  have  been  niade,  and  also  on  the  inferences  to  be  drawn  from 
the  facts  I  have  already  stated.  The  evidence  amounts  to  this :  that  up  to  1814  there 
is  no  expression  of  intention  of  John 'Smith  either  way,  and  that  after  1814  there  is  a 
strongly  expressed  intention  on  his  part  of  returning  to  Scotland.  To  state  it  other- 
wise : — For  the  first  nine  years  of  his  residence  in  India  there  is  nothing,  except  the 
facts  I  have  stated,  to  disclose  his  intentions,  and  they  amount  to  nothing.  For  [92] 
the  last  sixteen  years  of  his  residence  in  India,  his  intention  of  returning  to  Scotland, 
in  my  opinion,  is  clearly  expressed. 

I  am  of  opinion  that  the  facts  I  have  stated  and  the  acts  done  by  him  during  the 
first  nine  years  of  his  residence  in  India,  do  not  shew  an  intention  to  remain  there 
permanently,  and  that  the  fair  and  reasonable  inference  from  the  letters  written  by 
him  during  the  last  sixteen  years  of  his  residence  in  India  is  that  his  intentions, 
during  the  first  nine  years  of  his  residence  there,  were  the  same  as  those  which  he 
entertained  during  the  last  sixteen  years  of  his  life.  Unless,  therefore,  there  is  an 
irresistible  inference  to  be  drawn  from  the  fact  of  his  residence  in  India,  coupled  with 
his  occupation  there,  which  gave  him  an  Indian  domicil,  I  am  of  opinion  he  never 
lost  his  domicil  of  origin,  but  that  he  remained  a  domiciled  Scotchman  during  the 
whole  time  of  his  residence  in  India. 

Although  the  Yice-Gbancellor  Sir  R  T.  Kindersley,  in  the  case  of  AUardiee  v. 
Onslow  (10  Jur,  352),  states  that  he  held,  and  that  the  House  of  Lords  also  held  that 
Dr.  Cochrane,  in  the  case  of  Lord  v.  Cdvin,  had  acquired  an  Indian  domicil,  although 
his  correspondence  shewed  an  intention,  during  the  whole  of  that  period,  to  return  to 
Scotland,  I  do  not  find,  on  reading  carefully  the  judgment  given  by  the  Vice- 
Chancellor,  that  that  question  was,  in  fact,  raised  or  determined  before  him,  or  that 
it  was  argued  before  or  determined  by  the  House  of  Lords.  It  seems  to  me  to  have 
been  decided,  in  that  case,  that  assuming  that  Dr.  Cochrane's  domicil  was  Indian,  he 
had  regained  his  Scotch  domicil  by  his  return  to  Scotland  and  his  residence  at 
Clippensen,  Renfrewshire ;  [93]  and  that  though  he  left  it  afterwards,  and  went  to 
reside  in  Switzerland  and  in  France,  where  he  ultimately  died,  he  had  not  lost  his 
reacquired  Scotch  domicil. 

In  the  case  of  Bnux  v.  Bruce  (6  Bro.  P.  C.  566,  and  2  Bos.  &  Pull.  229,  n.),  it  was 
determined  that  a  residence  in  India,  for  the  purpose  of  following  a  profession  there, 
in  the  service  of  the  East  India  Company,  created  a  new  domicil ;  and  in  Mwnroe  v. 
Douglas  (5  Mad.  379),  Sir  John  Leach  considered  this  point  to  be  settled  by  that  case, 
and  observed  that  "it  was  not  to  be  disputed,  therefore,  that  Dr.  Munroe  had 
acquired  a  domicil  in  India,"  although  he  repeatedly  expressed  his  intention  of 
returning  to  spend  his  latter  days  in  Scotland.  (Page  380.) 

This  point  and  the  reason  for  it  is  put  very  clearly  by  Sir  W.  Page  Wood  in 
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Forbes  v.  Forbes  (1  Kay,  341).  He  says  (p.  366),  "I  apprehend  that  the  question  does 
not  torn  upon  the  simple  fact  of  the  party  being  under  an  obligation  by  his  commis- 
sion to  serve  in  India ;  but  when  an  oflScer  accepts  a  commission  or  employment,  the 
duties  of  which  necessarily  require  residence  in  India,  and  there  is  no  stipulated 
period  of  service,  and  he  proceeds  to  India  aocordingiy,  the  law,  from  such  circum- 
stances, presumes  an  intention  consistent  with  his  duty,  and  holds  his  residence  to  be 
animo  et  facto  in  India. 

And  he  subsequently  adds,  "  And  I  think  it  concluded  by  authority,  in  which  con- 
clusion my  reason  entirely  acquiesces  that  a  service  in  India,  under  a  commission  in 
the  Indian  Army,  of  a  person  having  no  other  residence  creates  an  Indian  domicil." 

[94]  I  have  not  found  any  case  in  which  this  doctrine  has  been  extended  to  a 
person  who  becomes  the  servant  in  a  private  establishment  abroad,  or  who  goes 
abroad  for  the  purpose  of  acquiring  a  fortune,  with  the  intention  of  returning  at  some 
defined  period,  when  his  object  has  been  attained.  If  it  were  so,  anv  merchant  who 
goes  to  and  settles  in  any  foreign  country,  in  order  to  correspond  with  a  London  and 
Liverpool  house  and  to  do  this  until  he  has  acquired  a  su£Bcient  fortune  to  enable  him 
to  live  comfortably  at  home,  would  gain  a  domicil  there,  notwithstanding  the  repeated 
expression  of  his  intention  not  to  remain  there,  but  to  return  as  soon  as  he  could. 

Assuming  the  fact  to  be  that  one  essential  ingredient  in  a  change  of  domicil  (to 
use  the  expression  of  Lord  Cranworth)  is  "  eaaure  pairiam,"  or,  in  other  words,  the 
"intention  of  making  it  the  home  of  the  party  "  (p.  47)  (to  use  the  expression  of  Mr. 
Justice  Story),  it  is  a  strong  thing  that  the  law  should  draw  an  irresistible  inference 
that  he  did  entertain  such  an  intention,  from  the  fact  that  he  ought  to  have 
entertained  it,  by  reason  of  the  nature  of  the  duties  he  had  to  perform ;  and  should 
not  merely  draw  this  inference  of  intention,  but  make  the  inference  itself  incapable 
of  being  rebutted  by  the  strongest  evidence  of  a  contrary  intention  ;  this,  however,  is 
settled  by  the  cases  I  have  referred  to.  But  I  doubt  whether  such  an  inference  can 
fairly  be  presumed  in  the  case  of  a  man  who  goes  abroad  to  acquire  a  fortune  in  the 
best  way  he  can,  so  as  to  make  this  inference  so  overwhelming,  as  to  control  and  over- 
ride the  strongest  expressions  of  a  contrary  intention. 

It  is  clear  that  if  it  apply  to  India,  it  must  apply  to  [95]  France,  Italy,  and  every 
foreign  country.  There  cannot  be  any  law  on  this  subject  as  regards  India,  and 
another  as  regards  the  rest  of  the  world.  I  must  regard  this  exactly  as  I  should  have 
done  if  the  residence  and  acts  of  John  Smith  had  been  at  Bordeaux  or  Constantinople, 
instead  of  being  at  Calcutta. 

I  consider  that  the  cases  I  have  referred  to,  viz.,  Bnux  v.  Brace,  Munroe  v.  Douglas, 
Cragie  v.  Lewin,  and  Forbes  v.  Forbes,  have  settled  the  rule  as  to  oflScers  and  covenanted 
servants  of  the  East  India  Company  resident  in  India,  but  I  consider  this  to  be  the 
exception. 

In  this  case,  I  find  that  the  father  of  the  infants  alw^s  intended  to  return  to 
Scotland,  and  never  intended  to  make  India  his  home.  I  am  of  opinion  that  his 
residence  there  from  1815  to  1830  did  not  give  him  an  Indian  domicil,  and  that  he 
never  lost  his  domicile  of  origin,  which  was  Scotch ;  and  I  retain  the  opinion  I  before 
expressed  on  this  subject,  when  the  first  petition  was  heard  before  me. 

The  petition  of  rehearing  must^  therefore,  be  dismissed  with  costs. 

NoTB.— AfiSrmed  by  the  Lords  Justices,  28  February  1865.  [4  De  Ot.  J.  &  S. 
616.] 

[96]    Chaklesworth  v.  Jennings.    Nov.  21,  Dec.  6,  1864. 

[S.  C.  11  L.  T.  439.] 

The  Plaintiff  agreed  to  purchase  a  share  in  a  partnership  business,  on  the  footing  of  a 
balance-sheet  prepared  by  an  accountant  employed  by  the  vendor,  which  all  parties 
believed  (with  the  exception  of  slight  errors)  to  be,  and  was  treated  as,  generally 
correct.  It  turned  out  to  be  grossty  inaccurate  in  regard  to  the  existing  liability. 
The  Court  set  aside  the  contract. 
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Mr.  Hobhouae  and  Mr.  Wickens,  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  J.  Pearson,  for  Jennings. 

Mr.  Dauney,  for  Verity. 

Mr.  Hobhouse,  in  reply. 

Bmolms  v.  fFickham  (3  De  Gex  &  Jones,  304)  was  cited. 

Thb  Master  of  thb  Bona  [Sir  John  Bomilly].  This  is  a  suit  by  the  Plaintiff 
to  set  aside  a  transaction  by  which  he  became  the  purchaser  of  the  interest  of  the 
Defendant  Jennings  in  a  partnership  concern  of  worsted  spinners  at  Bradford  in 
Yorkshire.  The  ground  on  which  he  seeks  to  set  aside  the  transaction  is  that  he  wu 
not  informed  of  all  the  circumstances  connected  with  the  business  which  it  wu 
essential  that  he  should  have  been  made  acquainted  with,  for  the  purpose  of  enabling 
him  to  come  to  a  just  conclusion  as  to  his  position  in  making  such  purchase. 

The  Defendant  Jennings  contends  that  the  Plaintiff  nad  full  opportunity  of 
making  himself  fully  acquainted  with  all  the  circumstances  relating  to  the  partnenhip, 
and  that  he  did  not  do  so,  it  was  because  he  did  not  desire  it,  and  that  he  vu 
anxious  to  buy  the  share,  and  to  settle  the  matter  as  speedilv  as  he  could. 

The  facts,  as  they  appear  in  the  evidence,  are  very  [97j  few.  In  the  year  1863 
the  Defendants,  Verity  &  Jennings,  carried  on  business  as  worsted  spinners  st 
Dudley  Hill,  a  place  distant  a  few  miles  from  Bradford  in  Yorkshire.  They  were 
partners  at  will,  and  either  of  them  might  have  dissolved  the  partuership  at  any  time. 
An  arrangement  was  proposed  by  which  Jennings  was  to  retire  from  the  partnership, 
and  the  Plaintiff  was  to  take  his  place.  The  terms  on  which  this  was  to  be  done  vera 
to  be  settled  at  a  meeting  to  be  held  for  that  purpose.  Mr.  Beattie,  an  accountant, 
had  been  employed  by  Verity  &  Jennings  to  make  out  a  btJance-sheet  of  the  state 
of  the  concern,  and  he  did,  accordingly,  make  out  a  balance-sheet  in  December  1863 ; 
but  he  appears  not  to  have  considered  it  complete  without  further  examination  and 
information.  At  all  events,  he  never  delivered  it  to  anyone  as  his  final  statement  of 
the  affairs  of  the  concern.  The  meeting  for  settling  the  terms  on  which  the  Plaintiff 
was  to  take  the  place  of  Jennings,  who  was  to  retire,  had  been  fixed  to  take  place  at 
the  ofiSce  of  Mr.  Carr,  the  solicitor  of  Verity  &  Jennings,  on  Monday  the  18th  of 
January  1864.  On  the  previous  Saturday  (the  16th  January)  Mr.  Jennings  went  to 
Mr.  Beattie's  office  and  took  away  all  the  books  of  the  concern,  and  also  the  balance- 
sheet  I  have  mentioned,  and  also  the  books  at  the  mill,  and  removed  them  all  to  the 
office  of  Mr.  Carr,  to  the  same  room  where  the  meeting  was  to  be  held,  and  they  were 
all  there  at  that  time.  The  meeting  took  place,  accordingly,  on  Monday  the  18th 
January  1864,  at  the  office  of  Mr.  Carr.  The  persons  present  were  the  Plaintiff,  the 
Defendants  Verity  &  Jennings,  Mr.  Carr,  a  Mr.  Carver  and  a  Mr.  Stocks.  At  this 
meeting  a  memorandum  in  writing  was  drawn  up  and  signed  by  the  Plaintiff  and  the 
two  Defendants,  which  is  to  this  effect : — 

"Memorandum  of  agreement  made  this  18th  day  [98]  of  January  1864  between 
William  Verity,  of  Dudley  Hill,  in  the  county  of  York,  worsted  spinner,  of  the  first 

grt,  Sam  Jennings,  of  the  same  place,  worsted  spinner,  of  the  second  part,  and 
Imondson  Charlesworth,  of  Bradford,  in  the  county  of  York,  worsted  spinner,  of  the 
third  part,  whereby  it  is  agreed,  by  and  between  the  said  parties  hereto,  as  follows  :— 
That  the  partnership  lately  subsisting  between  the  said  William  Verity  and  Sam 
Jennings  shall  be,  and  hereby  the  same  is  dissolved  from  the  day  of  the  date  hereof. 
That  the  said  William  Verity  and  Edmondson  Charlesworth  shall,  on  or  before  the 
20th  day  of  February  next,  pay  to  the  said  Sam  Jennings  the  sum  of  JCIOOO  for  his 
share  of  all  the  property  and  effects  of  the  said  partnership,  including  the  debts  nov 
owing  to  the  said  partnership  and  all  dividends  which  may  hereafter  be  received  on 
debts  owing  to  the  said  partnership.  That  on  payment  of  the  said  sum  of  £1000, 
the  said  Sam  Jennings  shall  assign  to  the  said  other  parties  hereto,  or  one  of  them, 
all  his  share  and  interest  in  the  partnership  effect  and  assets.  That  the  said  William 
Verity  and  Edmondson  Charlesworth  shall,  at  all  times  hereafter,  indemnify  the  said 
Sam  Jennings  and  certain  friends  of  his,  who  have  become  sureties  for  payment  of 
part  of  the  liabilities  of  the  said  partnership,  from  the  debts  and  the  liabilities  of  the 
said  partnership,  and  shall  give  to  the  said  Sam  Jennings  the  usual  bond  for  that 
purpose.  That  the  guarantee  given  by  some  friends  of  the  said  Sam  Jennings  to  the 
Halifax  Joint  Stock  Banking  Company  shall  be  procured  and  given  up  to  the  said 
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friends  of  the  said  Sam  Jennings.  That  the  expenses  of  preparing  these  presents, 
and  all  documents  consequent  thereupon,  shall  be  paid  by  the  said  William  Verity 
and  Sam  Jennings  in  equal  shares." 

That  agreement  is  si^ed  by  all  three  parties,  and  [99]  there  is  a  receipt  signed 
by  Jennings  for  JGIOO  "  in  part  payment  of  the  above-mentioned  sum  of  JCIOOO." 

Shortly  afterwards,  the  Plaintiff  became  acquainted  with  circumstances  which 
induced  him  to  regret  having  entered  into  the  partnership,  and  thereupon  he  refused 
to  complete  the  agreement  he  bad  entered  into.  Some  negociations  were  entered 
into  to  endeavour  to  effect  a  settlement,  but  ineffectually,  and  the  Plaintiff  refused  to 
pay  the  £900  (the  balance  of  the  JGIOOO)  which,  by  the  agreement,  was  stipulated  to 
be  paid  on  the  20th  February  1864.  The  Defendant  Jennings  thereupon  brought  his 
action  on  the  agreement  on  the  22d  February  1864,  and  this  bill  was  filed  on  the  7th 
of  March  for  an  injunction.  On  the  bearing  of  the  motion  for  the  injunction,  it  was 
arranged  that  judgment  should  be  given  in  the  action,  to  be  dealt  with  as  the 
Court  should  direct,  with  a  stay  of  execution  in  the  meantime,  and  that  the  motion 
should  be  converted  into  a  motion  for  decree,  with  additional  evidence  to  be  given  on 
both  sides.    This  has  been  done. 

The  important  matter  in  this  cause  is  to  ascertain  what  took  place  on  the  18th  of 
January  1864,  and  how  far,  having  regard  to  all  the  Plaintiff  knew  before  that 
meeting  and  all  that  was  disclosed  at  that  meeting  to  him,  he  is  bound  by  the 
memorandum  of  agreement  which  he  duly  signed  on  that  occasion. 

According  to  the  Plaintiff's  account,  he  knew  nothing  of  the  state  of  the  concern 
before  tbe  meeting  of  the  18th  of  January ;  that,  at  that  meeting,  the  balance-sheet 
made  out  by  Mr.  Beattie,  which  is  proved  as  an  exhibit  in  the  cause,  was  produced ; 
that  although  tbe  books  of  the  firm  were  in  the  room,  they  were  not  examined,  and 
that  all  the  arrangement  proceeded  and  [100]  was  settled  on  the  basis  of  that  balance- 
sheet  and  on  the  faith  that  it  was  accurate. 

If  this  be  correct,  it  is  impossible  that  the  transaction  can  stand,  or  that  the 
Plaintiff  should  be  bound  to  fulfil  the  agreement  he  has  signed.  It  is  proved,  and 
indeed  it  is  not  denied,  that  the  balance-sheet  is  extremely  inaccurate.  Serious  and 
important  errors  are  pointed  out  in  it.  The  balance  due  from  the  firm  to  the  bankers 
was  erroneously  stated  at  £243,  15s.,  but  this  did  not  charge  against  the  firm  a  bill 
of  £395,  lOs.  3d.,  drawn  by  Zacoheus  Wilkinson  on  the  firm,  which  had  been 
dishonoured,  and  of  which,  though  £125,  lOs.  3d.  had  been  paid  by  Wilkinson,  the 
remaining  £270  was  still  due  from  the  firm,  and  of  which,  even  according  to  the 
Defendant's  case,  £170  at  least  was  a  debt  for  which  the  firm  was  liable.  Tbe  second 
error  was  an  omission  from  the  balance-sheet  of  a  bill  of  £500  drawn  by  a  firm  of  the 
name  of  Brown  &  Booth  and  accepted  by  the  firm,  and  upon  which  the  firm  was  still 
liable.  The  third  error  was  the  omission  of  two  bills  drawn  by  Tomlinson  on  the 
firm,  and  accepted  by  them,  amounting  in  the  whole  to  £489,  ISs.  The  fourth  error 
was  the  statement  of  a  debt  due  from  the  firm  to  Wilkinson,  which  was  set  down  at 
£135,  19s.  6d.,  but  which,  in  fact,  was  £181,  15s.,  and  a  debt  due  from  the  firm  to 
Gates,  Ingram  &  Co.,  which  was  stated  at  £65,  while  in  fact  it  was  £239,  3s. 

These  five  sums  added  together  amount  to  £1479,  lis.  6d.,  making  an  error  in 
the  balance-sheet  to  that  extent,  which  were  debts  of  the  concern  not  stated  in  the 
balance-sheet. 

The  manner  in  which  this  is  met  by  the  Defendant  Jennings  is  as  follows : — ^With 
respect  to  the  first  error  [101]  in  the  banker's  account,  be  says  that  it  was  discussed 
at  the  time  that  Verity  said  that  tbe  bill  was  a  forgery,  and  the  Defendant  alleges 
his  belief  that  it  has  since  been  paid  to  Wilkinson.  Neither  of  these  propositions, 
however,  appear  to  be  established  by  any  evidence  before  me.  With  respect  to  the 
other  errors  and  omissions,  amounting  in  the  whole  to  £1209,  lis.  6d.,  it  is  not 
alleged  that  they  were  mentioned  at  the  time  of  the  meeting  or  before  the  memo- 
randum of  agreement  was  signed.  But  the  defence  mainly  argued  and  insisted  upon 
by  the  Defendant  Jennings  is  that  the  balance-sheet  was  not  relied  upon  at  this 
meeting  as  being  a  correct  statement  of  the  affairs  of  the  concern,  that  the  Plaintiff 
was  very  desirous  to  come  into  the  business  and  to  buy  out  the  Defendant  Jennings, 
and  that  he  neither  required  nor  desired  any  accuracy  in  the  statement  of  affairs  of 
the  concern,  that  he  took  the  whole  thing  at  a  venture,  from  his  personal  knowledge 
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of  the  concern.  The  Defendant  points  out  that  there  was  no  time  to  do  anything 
more,  as  money  had  to  be  supplied  to  take  up  bills  against  the  concern,  which  wen 
falling  due  on  that  daj,  and  which  neither  Verity  nor  himself  were  able  to  do,  and  that 
uqIoss  this  had  been  done  the  concern  would  have  stopped.  Three  witnesses,  Carr, 
Stocks  and  Carver,  all  declare  that  the  Plaintiff  refused  to  take  further  time  or  to 
have  another  accountant  employed,  and  that  he  stated  that  he  had  seen  the  booki, 
and  that  if  all  the  accountants  in  Bradford  were  employed  they  would  be  unable  to 
make  anything  of  them.  The  Defendant  denies  this,  and  attributes  these  expreasiong 
to  a  subsequent  meeting  of  the  20th  February,  when  an  ineffectual  attempt  was  made 
to  arrange  matters  after  the  parties  were  at  issue.  Undoubtedly,  if  the  Plaintiff  had 
said  to  this  effect :  "  I  do  not  care  whether  the  concern  is  thriving  or  failing,  or  what 
may  be  the  extent  of  its  liabilities ;  I  am  willing  to  pay  £1000  to  get  you  to  [lOQ 

So  out  and  to  come  in  in  your  place," — and  if  he  signed  an  agreement  to  that  effect, 
owever  singular  such  a  course  of  proceedings  might  appear,  it  would  be  a  binding 
agreement  upon  him. 

But  the  evidence  of  the  Defendant,  even  if  it  be  literally  true  and  unqualified  by 
the  evidence  of  the  Plaintiff,  is  very  far  from  amounting  to  such  a  case.  In  this  case 
a  balance-sheet  is  produced,  and  the  matter  is  discussed  on  the  basis  of  its  general 
accuracy.  On  examining  the  evidence,  I  think  it  was  not  treated  as  being  correct  to 
a  fraction,  but  it  was  dealt  with  as  being,  on  the  whole,  a  fair  statement  m  the  affairs 
of  the  concern,  although  the  purchaser  was  informed  that  it  could  not  be  completely 
relied  on,  and  although  the  seller  observed  that  his  interest  in  the  concern  was  better 
than  the  balance-sheet  disclosed,  still  his  observations  shew  that  it  was  on  the  footiDg 
of  this  balance-sheet  that  the  parties  were  proceeding,  and  that  all  parties  believea 
that,  with  the  exception  of  some  slight  errors,  it  was  generally  correct.  The  obserw 
tions  of  Mr.  Carr,  and  of  the  Defendant  Jennings  also,  wholly  displace  the  defence 
that  the  Plaintiff  was  buying  without  desiring  or  intending  to  have  any  knowledge  of 
the  affairs  of  the  concern,  except  that  general  information  which  he  had  before  he 
came  to  the  meeting. 

So  regarding  the  matter,  although  slight  circumstances  would  not  avoid  the 
contract,  yet  I  am  of  opinion  that  a  purchaser  cannot  be  compelled  to  complete  a 
contract,  entered  into  on  the  faith  of  a  balance-sheet  produced  by  the  vendor  as  beinj^ 
though  subject  to  slight  errors,  substantially  correct,  when  the  errors  were  so  serioua 
as  to  amount  to  nearly  £1480,  and  reduced  the  nominal  balance  (£1500)  of  stock  in 
favour  of  the  concern  to  some  £20  or  £30,  and  shewed  that  the  concern  [103]  was 
barely  solvent.  This  is,  in  truth,  a  question  of  degree.  It  cannot,  in  my  opinion,  be 
pretended  that  if  the  balance  had  been  purely  fictitious,  it  would  have  bound  the 
Plaintiff  to  an  agreement  entered  into  after  a  discussion  upon  it.  It  cannot  be 
pretended  that  the  balance-sheet  was  treated  as  a  piece  of  waste  paper;  this  is,  in 
fact,  contradicted  by  the  evidence  on  both  sides,  and  unless  it  was  intended  to  guide 
him,  why  was  it  produced  at  all  1  A  few  trifling  inaccuracies  might  not  have  avoided 
the  transaction,  but  when  the  errors  are  so  serious  as  to  make  out  that  the  concern, 
which  was  barely  solvent,  had  a  balance  in  its  favour  of  nearly  £1500,  I  am  of 
opinion  that  this  is  a  transaction  which  the  purchaser  cannot  be  compelled  to 
complete. 

The  Defendant's  case,  even  in  the  most  favourable  mode  of  putting  it,  regarding 
his  evidence  alone,  cannot,  as  it  appears  to  me,  be  put  higher  than  this : — Jennings 
was  a  partner  at  will,  and  Yerity  could  have  dissolved  the  partnership  at  anv  tima 
The  Plaintiff  is  desirous  to  take  Jennings'  place  in  the  concern,  and  when  he  does  so, 
but  not  before,  he  is  willing  to  advance  or  to  procure  the  funds  necessary  for  the 
support  of  the  concern,  by  taking  up  the  bills  which  were  then  falling  due.  A 
meeting  is  held  on  the  day  on  which  the  bills  fall  due,  to  determine  whiUi  is  proper 
for  the  Plaintiff  to  pay  to  Jennings  for  his  retirement.  For  this  purpose,  Jennings 
produces  a  balance-sheet,  which  Mr.  Carr,  his  solicitor,  says  cannot  be  relied  upon, 
and  says  that  he  had  better  have  the  books  more  carefully  examined  by  another 
accountant  before  completing,  and  he  suggests  that  the  Plaintiff  should  advance  the 
money  at  once  to  take  up  the  bills,  and  to  let  the  agreement  stand  over  until  the 
accounts  had  been  more  accurately  stated.  The  Plaintiff  refuses  to  advance  any 
money  until  he  is  a  partner.     The  Defendant  Jennings  says,  his  interest  [104]  in  tl» 
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concern  is  better  than  the  balance-sheet  shews ;  the  balance-sheet  shews  an  excess  of 
assets  over  debts  of  £1500,  and  thereupon  the  Plaintiff  aerees  to  give  £1000  to 
Jennines,  beine  £750  for  his  share  of  the  surplus  assets,  and  £250  for  his  share  of  the 
goodnrill,  and  he  signs  a  memorandum  to  that  effect.  After  this,  it  turns  out  that 
the  £1500  excess  of  assets  is  merely  imaginary,  and  that  if  the  balance-sheet  had 
been  properly  made  out,  it  would  have  shewn  either  an  excess  of  debts  over  assets,  or 
at  least  a  very  small,  if  any,  balance  of  assets.  If  such  was  the  real  state  of  the  case, 
the  agreement  could  not  stand.  I  am,  however,  of  opinion  that  this  statement  is 
more  favourable  to  the  Defendant  than  the  fair  inferences  to  be  drawn  from  the 
evidence  warrant,  and,  in  my  view  of  the  case,  the  Plaintiff  is  entitled  to  a  decree. 

It  was  suggested,  in  the  course  of  the  argument  for  the  Defendant,  that  the  real 
transaction  was  a  contract  between  the  two  Defendants  Jennings  and  Verity,  by 
which  Verity  bought  out  Jennings,  and  that  both  of  them  knew  the  books  of  the 
ooDcem  equally  well,  and  that  the  Plaintiff  was  merely  the  surety  for  carrying  this 
agreement  into  effect.  I  do  not  think  that  this  was  the  real  character  of  the  trans- 
action ;  it  is  wholly  unsupported ;  indeed,  in  my  opinion,  it  is  contradicted  by  the 
evidence.  But  if  it  were  a  mere  case  of  surety,  it  is  obvious  that  a  Plaintiff  could 
never  be  compelled  to  abide  by  a  suretyship,  entered  into  by  him  without  a  full 
knowledge  of  the  circumstances  by  which  he  would  be  bound  as  soon  as  he  had 
entered  into  it. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  in  this  suit  is  entitled  to  have  the 
memorandum  delivered  up  to  be  cancelled,  that  satisfaction  must  be  entered  up  on 
[105]  the  judgment,  and  that  an  account  must  be  taken  of  the  business  since  the  18th 
of  January,  and  that  the  Plaintiff,  on  the  rendering  of  such  account,  is  entitled  to  be 
indemnified  against  the  debts  of  the  concern  incurred  prior  to  that  period. 


[106]    Turner  v.  Baylby.    Nov.  7,  1864. 

[For  previous  proceedings,  see  4  De  O.  J.  &  S.  332 ;  46  E.  B.  947.] 

The  Plaintiff  entered  into  the  service  of  the  Defendant  at  a  weekly  salary,  and  it  was 
verbally  agreed  that  he  should  also  have  a  share  of  the  profits ;  but  he  was  to  take 
the  Defendant's  word  as  to  the  amount  of  profits  made,  and  was,  in  no  case,  to 
examine  or  investigate  the  books  of  the  business.  In  a  suit  to  recover  the 
Plaintiff's  share  of  the  profits,  the  parties  contradicted  each  other  as  to  the  pro- 

g>rtion  to  which  the  Plaintiff  was  entitled.  Held,  at  the  hearing,  that  the 
efendant  must  produce  the  books  in  order  to  determine  the  point  in  dispute. 
The  Court  also  directed  an  inquiry  as  to  the  proportion,  and  an  account  of  the 
profits  to  be  taken. 

The  Plaintiff  entered  into  the  service  of  the  Defendant  as  his  foreman ;  and  it  was 
verbally  agreed  that  he  was  to  receive  a  weekly  salary,  and  a  share  of  the  profits  of 
the  business.  The  Plaintiff  said  it  was  one-sixth,  while  the  Defendant  said  that  it  was 
one-twelfth.  According  to  the  Defendant's  statement,  part  of  the  agreement  was, 
that  the  Plaintiff  was  to  take  the  word  of  the  Defendant  as  to  the  amount  of  profits 
made,  and  that  he  should,  in  no  case,  be  entitled  to  demand  or  question  the  business 
transactions  or  examine  or  investigate  the  books  of  the  business,  or  object  to  the  Defendant's 
statement  as  to  the  amount  of  profits.  The  Plaintiff's  share  had  been  paid  down  to 
the  13th  of  May  1860 ;  but  differences  having  afterwards  arisen,  the  Plaintiff  quitted 
the  Defendant^  service  on  the  2d  of  January  1863,  and  instituted  this  suit  for  an 
account  of  the  profits  and  payment  of  his  share. 

The  Defendant  in  his  answer  stated  the  amount  of  profits  between  these  dates, 
and  was  willing  to  pay  one-twelfth  of  them  to  the  Plaintiff. 

Upon  motion,  maae  on  the  20th  of  February  1862,  [106]  for  the  production  of 
the  books  of  the  business,  the  Master  of  the  Kolls  made  the  order ;  but  the  Lords 
Justices  discharged  it,  thinking  it  premature,  and  they  directed  the  motion  to  stand 
over  until  the  hearing. 
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The  cause  now  came  on,  upon  the  former  motion  to  prodaee  and  upon  a  motioo 
for  decree. 

Mr.  Baggallay  and  Mr.  Speed,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Brooksbank,  for  the  Defendant^  still  resisted  the  prodactioD 
of  the  books. 

The  Master  of  the  Bolls  fSir  John  Bomillj].     The  determination  of  Hom 

?[uestion  depends  on  the  weight  to  be  attached  to  the  oaths  of  the  parties  ,theiiuelrei, 
or  the  Plaintiff  says  that  the  agreement  was  one  thine,  and  the  Defendant  that  it 
was  another.  However,  it  is  very  probable  that  the  truth  will  appear  from  the  books 
themselves ;  but  the  Defendant,  in  whose  possession  the  books  are,  will  not  produce 
them. 

While  the  Court  holds,  that  when  a  person  keeps  back  evidence  it  is  to  be  taken 
most  unfavourably  to  him,  how,  consistently  with  that  maxim,  can  the  Defendaot 
succeed  in  his  contention,  while  he  admits  he  has  in  his  possession  evidence  which 
will  probably  clear  up  the  doubt  as  to  the  effect  of  the  contract^  but  which  evidence 
he  refuses  to  produce  1 

I  shall  order  an  account  to  be  taken  of  the  profits  from  the  13th  of  May  1860  to 
the  2d  of  January  1863.  Then  I  shall  direct  an  inquiry  as  to  what  proportioa  of 
such  profits  the  Plaintiff  is  entitled  to,  and  order  the  Defendant  to  produce  the  books 
and  diocumente  set  forth  in  the  schedule  to  his  affidavit. 

Note.— Reg.  Lib.  1864,  B.  fol.  2470. 


[107]    Thompson  v.  Hudson.    Nov.  3, 1864. 

A  jud^ent  creditor,  whose  debt  had  been  satisfied  but  who  had  not  entered  satis- 
faction on  the  rolls,  was  made  a  Defendant  to  a  foreclosure  suit  He  disclaimed. 
Held,  that  he  was  not  entitled  to  his  costs,  in  consequence  of  his  negligence  in  not 
entering  up  satisfaction  of  his  judgment. 

This  was  a  bill  of  foreclosure.  It  appeared  that  a  judgment  creditor  of  the 
mortgagor,  who  had  been  satisfied,  had  not  entered  up  satisfaction  on  the  roll,  and  he 
had  consequently  been  made  a  Defendant  to  the  suit.  By  his  answer  he  disclaimed ; 
and  at  the  hearing 

Mr.  F.  Miller  appeared  for  the  judgment  creditor,  and  asked  for  his  costs  ae  a 
disclaiming  Defendant ;  but 

The  Master  of  the  Bolls  [Sir  John  Romilly]  refused  him  his  costs,  saying  that 
having  given  notice  to  the  public  on  the  roll  of  his  claim,  it  was  his  duty  to  inform 
the  public,  by  the  same  mode,  that  it  had  been  satisfied.  And  that  having  neces- 
sarily been  made  a  Defendant  to  the  bill  of  foreclosure,  he  could  not  have  his  costs. 


[107]    M*Carogher  v.  Whieldon.    Dee.  5, 1864. 

The  first  and  second  mortgagees  of  an  estate  had  power  of  sale  and  of  giving  good 
receipts.  They  joined  together  in  soiling,  and  each  received  his  portion  of  the 
purchase-money,  for  which  they  gave  a  receipt  to  the  purchaser.  Held,  that  a  title 
depending  on  this  sale  was  peiiectly  good. 

The  following  question  arose  as  to  the  title  to  some  property  sold  in  the  suit 
The  price  had  been  twice  mortgaged,  and  both  the  first  and  second  mortgagee 
had  a  power  of  sale,  and  of  giving  receipts.  Both  mortgagees  joined  in  a  sale  of  the 
mortgaged  property,  and  they  divided  the  purchase-[108]-money  between  them,  the 
first  mortgagee  being  paid  in  full,  and  the  residue  being  paid  to  the  second  mortgt^ee; 
and  they  gave  receipts  for  the  portions  they  respectively  received. 

Mr.  Selwyn  and  Mr.  H.  Smith  argued  that  the  title  was  perfectly  valid,  the  sale 
having  been  effected  by  both  mortgagees. 
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They  referred  to  Bede  v.  Oaket  (32  Beav.  555),  sinoe  reversed  [4  De  G.  J.  &  S.  666], 
and  Hope  v.  lAdddl  (21  Beav.  183). 

Mr.  Bristowe,  eontrit,  argued  that  it  was  not  a  marketable  tide.  That  it  was  not 
clear  under  which  power  uie  property  had  been  sold,  and  that  it  was  necessary  for 
the  mortgagee  who  sold  to  give  a  discharge  for  the  whole  of  the  purchase-money,  and 
that  here  there  was  a  receipt  of  the  whole  purchase-money  from  neither.  That  powers 
of  sale  were  construed  with  strictness,  and  that  there  being  no  joint  power  of  sale, 
and  no  power  to  divide  the  purchase-money,  the  title  was  at  least  doubtful,  and  could 
not  be  forced  on  a  purchaser. 

Tbb  Master  of  ths  Bolls  [Sir  John  Bomilly].  It  is  obvious  that  the  first 
mortgagee  might  have  sold  under  nis  power  of  sale,  and  have  given  a  good  discharge 
for  the  purchase-money,  and  which  the  purchaser  was  not  bound  to  see  to  the 
application  of.  The  second  mortgagee  might  have  done  the  same.  I  cannot,  there- 
fore, see  any  reason  why  they  could  not  combine  together  and  sell,  and  give  a  good 
discharge  for  the  purchase-money.  It  appears  to  me  that  the  objection  cannot  be 
sustained. 

[109]    Fleming  v.  Armstrong.    Dec.  7,  1864. 

[S.  C.  11L.T.  470;  5N,  R.  181.] 

A  sale  was  directed  in  a  partition  suit  of  a  freehold  estate  in  which  a  married  woman 
was  interested  for  her  separate  use  without  power  of  anticipation ;  the  Court  having 
first  made  her  costs  a  charge  on  her  share,  and  directed  them  to  be  raised  by  a 
sale. 

A  freehold  farm  was  vested  in  the  Plaintiffs  Jane  Fleming  and  Harriette  Green 
and  the  Defendant  Eliza,  the  wife  of  George  Armstrong,  as  tenants  in  common.  The 
one-third  share  of  Mrs.  Armstrong  was  settled  to  her  separate  use  without  power  of 
anticipation. 

This  was  a  suit  for  the  partition  of  the  estate,  and  it  was  asked  that  the  estate 
might  be  sold,  it  being  more  advantageous  to  all  parties,  as  it  would  produce  a  higher 
price  if  the  entirety  were  sold.  The  difficulty  arose  as  to  the  share  of  Mrs.  Armstrong 
being  limited  to  her  separate  use  without  power  of  anticipation. 

Mr.  Dryden,  for  the  Plaintiffs. 

Mr.  A.  Thompson,  for  the  Defendants. 

The  Master  of  the  Roli;s  [Sir  John  Bomilly]  declared  that  the  one-third 
share  of  Mrs.  Armstrong  in  the  fund  ought  to  stand  charged  with  the  costs  of  the 
suit  of  herself  and  husband,  and  that  such  costs  ou^ht  to  be  raised  by  a  sale  of  her 
third  part.  He  then,  by  consent,  ordered  the  whole  farm  to  be  sold,  and  the  purchase- 
money  to  be  brought  into  Court. 

KOTB.— Reg.  Lib.  1864,  A  fol.  2541.  See  Davit  v.  Turvey,  32  Beav.  564,  and  the 
cases  there  cited,  and  Hubbard  v.  Hubbard,  2  Hem.  &  Miller,  38. 


[110]    RoBSON  V.  Flight.    Nod.  7, 11,  Dee.  3,  1864. 

[Reversed,  4  De  G.  J.  &  S.  608 ;  46  E.  R.  1054 ;  34  L,  J.  Ch.  226 ;  11  L.  T.  725 ;  13 
W.  R.  393.  See  Earl  of  Gom^mough  v.  Watcombe  Clay  Company,  1885,  54  L.  J. 
Ch.  994.] 

Where  a  person  takes  a  lease  without  inquiry  as  to  the  title  of  the  lessor,  he  cannot 
plead  purchaser  for  valuable  consideration  without  notice ;  and  it  was  held  that  the 
purchaser  of  a  lease,  subject  to  a  stipulation  that  the  vendor's  title  should  commence 
with  the  lease,  could  not  avail  himself  of  that  plea. 

A  testator  devised  a  freehold  house  to  trustees  on  certain  trusts,  and  said,  in  effect, 
"I  hereby  declare  and  direct"  that,  during  the  minority  of  the  ustuis  que  trust,  the 
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estate  "  shall  and  may  "  be  demised  by  the  trustees  (naming  them)  and  the  BorriTor 
and  his  executors  and  administrators  at  rack  rent  for  twenty-one  years.  The 
trustees  diaclaimed,  and  a  proper  lease  was  granted  by  the  heir  at  law,  on  whom 
the  estate  had  descended.  The  Master  of  the  Bolls  held  that  the  lease  was  valid, 
but  Lord  Chancellor  held  the  contrary. 

This  case  reported  ante  (33  Bear.  268)  on  another  point,  now  came  on  for  hearing. 
The  facts  of  the  case  were  these :  John  Hall,  by  his  will  dated  in  October  1818, 
devised  a  freehold  house,  No.  45  Ludgate  Hill,  to  two  trustees  (Stanger  and  Harrigon) 
in  fee,  upon  trust  to  pay  one-half  of  the  rents  to  his  son  John  Ebaell  Hall  for  life, 
with  remainder  to  his  children,  and  to  stand  seised  of  the  other  moiety  in  trust  for 
the  separate  use  of  his  daughter  Eliza  Hall  (afterwards  Mrs.  Robson)  for  life,  with 
remainder  to  her  children.     The  will  contained  the  following  clauses : — 

"  Provided  always  and  I  do  hereby  declare  and  direct  that,  during  the  minority  or 
respective  minorities  of  any  person  or  persons  for  the  time  being  entitled  under  this 
my  will,  all  and  singular  the  real  estate  or  any  part  or  parts  thereof,  to  which  be,  she 
or  they  shall  for  the  time  being  be  entitled  as  aforesaid,  shaU  or  may  be  leased  or  detailed 
hy  the  said  Edmund  Stanger  and  Joseph  Harrison,  and  the  survivor  of  them,  and  the 
executors  or  administraiors  qfstuh  survivor,  at  rack  rent,  for  any  term  of  years  in  possession 
not  exceeding  the  term  of  twenty-one  years : 

"Provided  also  and  I  hereby  declare  and  direct,  that  from  and  after  any  person  or 
persons  for  the  time  being  [111]  entitled  under  this  my  will  to  an  estate  or  interest 
in  any  part  or  parts  of  my  said  real  estate  for  the  term  or  terms  of  his,  her  or  their 
life  or  respective  lives  shall  have  attained  his,  her  or  their  respective  age  or  ages  of 
twenty-one  years,  then  all  or  any  part  or  parts  of  the  said  real  estate  to  which  he, 
she  or  they  shall  for  the  time  being  be  entitled,  as  aforesaid,  shall  and  may,  with  his, 
her  or  their  consent  in  writing,  and  subject  to  any  lease  or  leases  thereof  which  may 
have  been  previously  made,  under  or  by  virtue  of  this  my  will,  be  leased  or  demised 
by  the  said  Edmund  Stanger  and  Joseph  Harrison  and  the  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  at  rack  rent  for  any  term  of  years  in 
possession  not  exceeding  the  term  of  twenty-one  years." 

The  will  contained  a  power  for  the  appointment  of  new  trustees,  in  the  case  of 
their  dying  or  refusing  or  declining  to  act,  exercisable  by  the  acting  trustee,  or  if 
both  should  die  or  decline  to  act,  then  by  the  trustees  so  declining  or  the  executors 
or  administrators  of  the  deceased  trustee. 

In  May  1826  the  testator  died.  The  trustees  named  in  the  will  of  the  testator 
refused  to  act  in  the  trusts  of  the  will;  one  of  them  died  in  November  1827,  the 
other  disclaimed  the  devises  and  trusts  by  a  deed  in  June  1828,  and  no  new  trustee 
had  ever  been  appointed  in  their  place. 

Prior  to  the  testator's  death,  he  had  made  a  mortgage  in  fee  of  the  hereditaments 
in  question  to  John  Plank  and  his  heirs  for  ever  to  secure  £800,  and  the  legal  estate 
in  the  hereditaments  was  now  vested  in  his  devisees  or  in  persons  claiming  under 
them.  The  testator  left  surviving  him  John  Ebdell  Hall  his  only  son  and  heir  at  law 
and  bis  daughter  Eliza  Robson  (then  [112]  Eliza  Hall),  and  administration  with  the 
will  annexed  was  granted  to  the  son. 

On  the  lOth  November  1836  John  Ebdell  Hall  and  Eliza  Robson  granted  a  lease 
of  the  house  in  question  to  J.  Nicholson  for  twenty-one  vears,  in  consideration  of  the 
covenants  therein  contained  and  of  the  surrender  of  the  old  lease.  This  lease  was 
assigned  to  Thomas  Russell. 

On  the  4th  January  1840  Mrs.  Robson  died,  leaving  Eliza  Robson,  the  first 
Plainti£f,  her  only  child  surviving  her,  who  attained  twenty-one  on  the  27th  December 
1860. 

On  the  1st  January  1848  John  Ebdell  Hall  granted  a  new  lease  of  the  house  to 
Thomas  Russell  for  twenty-one  years,  in  consideration  of  the  covenants  therein 
contained  and  of  the  surrender  of  the  former  then  subsisting  lease.  The  rent  reserved 
was  £180,  and  the  term  would  expire  on  Christmas  Day  1869.  This  lease  was,  in 
1856,  purchased  by  the  Defendant  Thomas  Flight,  subject  to  the  usual  condition  of 
sale,  thai  the  vendor's  title  should  commence  with  the  lease  under  which  the  premises  were 
held.  The  property  was  conveyed  to  the  Defendant  John  Cannon,  in  trust  for  the 
Defendant  Thomas  Flight. 
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John  Ebdell  Hall  died  on  23d  October  1857,  leaving  the  two  infant  Plaintiffs,  hig 
only  children,  surviving  him,  and  leaving  Thomas  Bobson  his  executor.  The  rents 
had  since  been  duly  received  and  applied  for  the  benefit  of  the  Plaintiffs. 

In  November  1863  the  London,  Chatham  and  Dover  Railway  Company,  under 
their  compulsory  powers,  took  possession  of  the  premises  for  forming  their  rail-[113]- 
road  thereon,  and,  in  pursuance  of  the  85th  section  of  the  "  Lands  Clauses  Consolida- 
tion Act,  1845,"  they  delivered  to  the  Plaintiff,  Eliza  Robson,  the  usual  bond,  in  the 
penal  sum  of  JC2257  with  a  condition,  which  recited  that  she  was  entitled  to  one 
moiety  of  the  premises,  subject  as  to  the  lease,  and  that  they  had  deposited  in  the 
Bank  of  England  i£2257,  the  estimated  value  of  her  interest.  The  railway  company 
also  delivered  to  the  gutuxlians  of  Elizabeth  Ebdell  Hall  and  John  Ebdell  Hall  the 
younger  a  similar  bond,  and  made  a  similar  deposit^  in  respect  of  their  interest  in  the 
other  moiety  of  the  premises  subjeot  to  the  lease. 

This  suit  was  instituted  by  the  adult  daughter  of  Mrs.  Robson  and  the  two  infant 
children  of  the  son,  against  Flight  and  his  trustee  and  the  mortgagee,  insisting  on 
the  invalidity  of  the  lease  of  1848.  The  bill  charged  that  unless  the  lease  should  be 
set  aside,  the  railway  would  purchase  and  pay  for  the  Plaintiffs'  interests  in  the 
premises  as  if  they  were  subject  to  the  lease,  whereby  the  value  thereof  would  be  greatly 
diminished,  and  Flight  would  receive  from  the  railway  company  purchase-money  and 
compensation  in  respect  of  the  full  value  of  the  lease ;  and  that  the  Plaintiffs  would 
Dot,  until  such  lease  should  be  set  aside,  be  in  a  position  to  take  proper  steps  for 
having  the  amounts  of  purchase-money  and  compensation  payable  to  them  by  the 
railway  company  ascertained  and  paid. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the  will  as  regarded  this  property, 
for  a  declaration  that  the  Plaintiffs  were  entitled  to  this  property  and  the  proceeds 
discharged  from  the  lease,  and  that  it  might  be  set  asiae,  and  that  Flight  might 
account  for  the  rents,  and  that  the  purchase-money  and  compensation  payable  [114] 
for  the  premises  discharged  from  the  lease  might  be  ascertained  and  applied  in 
payment  of  the  morbmge. 

The  Defendant  flight,  by  his  answer,  insisted  on  the  validity  of  the  lease,  and 
that  he  was  a  purchaser  for  valuable  consideration,  and  he  denied  all  notice  of  the 
Plaintiffs'  title. 

Mr.  Southgate  and  Mr.  Bagshawe,  for  the  Plaintiffs.  The  power  of  leasing 
contained  in  the  testator's  will  was  one  given  only  to  two  persons  and  the  survivor 
and  the  executors  and  administrators  of  the  survivors.  They  never  executed  it,  and 
it  could  not  have  been  executed  by  any  other  person  in  their  place.     No  authority  is 

Even  to  the  heir  of  the  testator  to  interfere  and  grant  leases  of  the  property,  and  this 
sse,  purporting  to  be  granted  by  him,  is  therefore  wholly  void. 
Secondly,  the  Defendant  cannot  avail  himself  of  the  plea  of  being  a  purchaser  for 
valuable  consideration  without  notice.  He  had  constructive  notice  of  the  title  of  his 
lessor ;  Attomeff-Oeneral  v.  Backhouse  (17  Ves.  293) ;  Steedman  v.  Poole  (6  Hare,  193) ; 
Attomey-Oenerai  v.  Hail  (16  Beav.  388).  Mr.  Flight  stipulated  for  a  title  commencing 
with  the  lease,  and  neglected  the  proper  precaution  of  examining  into  the  title ;  he 
must  be  held  to  have  knowledge  of  that  which  would  have  appeared  if  he  had  required 
the  production  of  the  vendors  title,  and  he  has  notice  that  the  lease  was  invalid, 
having  been  granted  by  one  having  no  authority  to  do  so ;  Peto  v.  Hammond  (30  Beav. 
495),  and  see  WortfmgUm  v.  Morgan  (16  Sim.  547).  It  appears  on  the  lease  itself  that 
it  was  granted  in  consideration  of  the  sur-[116]-render  of  another  lease  granted  by 
different  persons ;  this  put  the  parties  upon  an  inquiry  as  to  the  title. 

Mr.  Selwyn  and  Mr.  Henning,  for  Flight.  First.  Flight  is  a  purchaser  for  valuable 
consideration  of  this  lease  without  notice  of  any  defect  in  it,  and  therefore  the  Court 
will  not  assist  in  depriving  him  of  the  benefit  of  his  purchase.  Actual  notice  is 
positively  denied,  and  is  not  attempted  to  be  proved ;  constructive  notice  cannot  be 
imputed  to  him,  for  it  is  the  universal  practice  not  to  produce  the  landlord's  title 
either  on  granting  or  assigning  a  lease ;  in  fact,  it  is  impossible,  for  no  landlord  would 
consent  to  shew  it.  This,  therefore,  is  not  like  the  case  where  a  purchaser  of  an  estate 
wilfully  neglects  to  require  the  ordinary  proof  of  the  vendor's  title,  in  order  to  avoid 
seeing  the  defects.  The  Courts  of  late  have  been  very  disinclined  to  extend  the 
doctnne  of  constructive  notice.    The  cases  cited  do  not  lay  down  any  general  rule  in 
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regard  to  the  notice  to  be  imputed  to  a  lessee,  but  tbey  turned  upon  the  particular 
circumstances  of  each  case.  This  defence  is  applicable  to  an  equitable  interest; 
Attorney-General  v.  fFUkins  (17  Beav.  285). 

Secondly.  The  Plaintiffs  have  acquiesced  and  affirmed  the  lease  by  the  receipt  of 
the  rent  since  the  death  of  John  Ebdell  Hall  in  1857,  and  they  would  never  We 
disputed  its  validity  but  for  the  accident  of  the  property  having  been  taken  by  a 
railway  company. 

Thirdly.  This  is  not,  in  form,  sueh  a  suit  as  the  Plaintiffs  are  entitled  to  nuin- 
tain.  The  property  is  gone,  having  been  taken  possession  of  by  the  railway  company, 
and  the  lease  destroyed ;  and  the  only  question  is,  the  amount  of  oompensadon  lod 
damages  to  be  paid  to  the  [116]  Plaintiffs  by  the  company ;  this  is  a  mere  1^ 
ri^ht,  which  the  Plaintiff  have  no  right  to  contest  in  equity.  The  grounds  of  the 
suit,  in  regard  to  the  relief  prayed,  are  altogether  informal,  mixing  up  in  one  lait 
matters  having^ no  connection. 

Fourthly.  This  is  a  perfectly  valid  lease,  in  equity  at  least.  It  was  granted  not 
by  virtue  of  a  simple  power,  but  under  an  imperative  trust  for  the  benefit  of  all  partiet 
interested.  The  testator  "  declares  and  directs  "  that  during  the  minority  his  reel 
estate  "  shall "  be  leased.  The  object  was  to  provide  against  the  premises  being 
unoccupied,  and  to  secure  the  regular  receipt  of  the  rents  for  the  benefit  of  the 
infant  eesluis  que  trust,  and  it  became  imperative  on  the  trustees  (whoever  they  might 
be)  to  perform  it ;  Beauelerk  v.  Ashburnham  (8  Beav.  322) ;  Cadogan  v.  Earl  of  Estex 
(2  Drew.  227). 

The  distinction  between  a  power  simply  and  a  power  in  the  nature  of  a  trust  to  be 
executed  for  the  benefit  of  others  is  clearly  pointed  out  in  Brown  v.  Higgs  (8  Yes.  569, 
and  5  Yes.  495) ;  Attomey-Generai  v.  Lady  Dotoning  (Wilmot's  Notes,  p.  23) ;  Lewin  on 
Trusts  (p.  536).  Even  where  such  a  power  has  not  been  executed  at  all^  the  Court 
holds  that  the  cestui  que  trust  does  not  lose  the  benefit  intended  for  him  through  the 
operation  of  the  fiduciary  power. 

It  is  a  settled  rule  of  this  Court  that  a  trust  never  fails  for  want  of  a  trustee ; 
and  here,  upon  the  disclaimer  of  the  trustees,  the  heir  at  law  became  a  trustee  and 
was  bound  to  perform  the  trusts.  Can  it  be  said  that,  by  reason  of  the  disclaimer, 
the  trusts  were  not  to  be  executed  at  all  1  If  the  trust  failed  by  the  diB-[117]-claimer, 
the  Plaintiffs'  title  itself  would  be  destroyed.  Suppose  there  had  been  an  imperative 
direction  to  advance  or  maintain  the  infants,  would  that  have  been  destroyed  by 
the  disclaimer,  and,  if  not,  why  is  any  other  trust  for  their  benefit?  The  Court 
would  either  have  performed  the  trust  or  have  compelled  the  trustee  to  perform  it 
The  effect,  in  fact,  of  the  disclaimer  was  this : — Merely  to  omit  and  strike  out  from 
the  will  the  names  of  the  trustees.  If  the  names  of  the  trustees  had  been  left  in 
blank,  the  result  would  have  been  that  the  trusts  iuid  powers  would  continue,  bat 
be  vested  in  the  heir.  Here  the  lease  has  been  bond  fide  granted,  without  any  collusion 
and  for  the  best  rent,  and  the  interest  acquired  by  the  tenant  is  precisely  that 
sanctioned  by  the  testator,  and  which  the  Court  itself  would  have  directed.  It  might 
h  ave  been  onerous  or  advantageous ;  then  why  should  this  Court  set  it  aside  when 
accidental  circumstances  have  perhaps  increased  its  value? 

Lastly.  At  all  events,  this  lease  was  operative,  to  some  extent^  during  the  life  of 
the  grantor. 

Mr.  Kingdon,  for  Robson  and  the  mortgagee. 

Mr .  Woodruffe,  for  Cannon,  the  trustee  for  Flight. 

Mr.  Southgate,  in  reply. 

Dec.  3.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  point  on  which  I 
reserved  my  judgment  in  this  case  is,  whether  the  power  of  granting  leases,  vested  in 
the  trustees  of  a  will  by  the  testator,  was  destroyed  by  [118]  reason  of  the  trustees 
having  disclaimed  the  trusts  and  refused  to  execute  any  of  the  powers  conferred 
upon  them  by  the  will  The  facts  of  the  case  are  shortly  these : — [His  Honor  stated 
them.]  The  Defendant  has  set  up  four  defences.  The  first  was,  that  he  was  a 
purchaser  of  the  leases  for  valuable  consideration  without  notice  of  the  defect 
This  I  disposed  of  at  the  time.  I  am  satisfied  that  this  doctrine  does  not  apply 
to  the  case  of  a  man  who  takes  a  lease,  with  possession,  without  inquiring  for  the 
title  of  his  lessor  to  grant  such  a  lease.     If  it  were  otherwise,  the  usual  provision  that 
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the  ssBignee  of  a  leasee  shall  not  inquire  into  the  lessor's  title  must  be  a  useless  and 
injurious  condition,  as  his  condition  would  be  much  safer  if  he  intentionally  abstained 
from  inquiring.  However,  in  this  ease,  if  it  had  been  material,  I  am  disposed  to  think 
that,  as  the  lease  of  November  1836  was  granted  on  a  surrender  of  the  former  lease, 
which  had  been  granted  by  the  original  testator,  the  Defendant  had  notice  of  the 
defect  in  the  title  of  his  lessor. 

The  second  objection  was  that  the  Plaintiffs  had  acquiesced  in  the  lease  by  the 
receipt  of  the  rents.  This  also  I  stated  at  the  hearing  could  not  be  maintained, 
inasmuch  as  two  of  the  Plaintiffs  are  infants,  and  if  the  objection  had  any  weight, 
would  resolve  itself  simply  into  a  question  of  misjoinder,  which  could  be  remedied  by 
amendment  to  be  permitted  by  the  Court  at  the  hearing. 

The  third  objection  was  to  the  frame  of  the  bill,  which  asked  for  a  declaration  of 
the  invalidity  of  the  lease,  without  requiring  any  consequential  directions,  inasmuch 
as  none  could  be  given  here,  except  such  as  were  merely  nominal,  as  the  railway  com- 
pany had  taken  possession  of  the  house  and  pulled  it  down,  and  [119]  the  only 
question  now  was,  who  were  entitled  to  that  portion  of  the  purchase-money  which 
has  been  assessed  as  the  value  of  the  remaining  six  years  of  the  lease  1  And  it  was 
insisted  that  this  Court  could  not  make  such  a  declaration,  where  it  could  not  give 
any  directions  consequent  thereon.  This  objection  I  also  stated  had,  in  my  opinion, 
00  force  in  the  circumstances  of  the  case.  My  opinion  therefore  is,  that  the  bill  is 
well  and  properly  framed  for  the  purpose  of  raising  the  question  at  issue,  which  is 
one  of  nicety  and  importance. 

The  fourth  objection,  on  which  I  reserved  till  this  day  the  expression  of  my 
opinion,  was  this : — ^The  Defendant  insists  that  this  power  to  grant  leases  is  not  a 
mere  naked  power  granted  to  trustees,  but  that  it  is  a  trust  created  by  the  testator 
for  the  benefit  of  the  cestuis  qae  trust,  and  that,  consequently,  it  does  not  fail  by  reason 
of  the  disclaimer  of  those  trusts  by  the  persons  in  whom  they  are  vested  by  the 
will.  It  is  argued  that,  if  necessary,  the  Court  itself  would  have  executed  these  trusts 
and  granted  uie  leases,  if  no  one  else  could  have  been  found  who  was  competent 
and  willing  to  do  so ;  and  that  further,  if  these  leases  had  been  granted  by  some 
one  incompetent  properly  to  grant  them,  and  if  it  appeared  that  this  had  been 
done  for  the  benefit  of  the  cestuis  que  trust,  and  that  the  sustaining  of  these  leases 
would  also  be  for  their  benefit,  this  Court  would  have  supported  and  enforced  them 
exactly  as  if  it  had  originally  sanctioned  the  proceedings. 

The  distinction  between  a  mere  power  and  a  trust  is  often  very  thin,  and  the 
limits  between  them  difficult  to  be  drawn  without  ambigui^  when  applied  to  a 

r-ticular  case.  In  The  Attorney-General  v.  Lady  Doummg  (Wilmot's  Notes,  p.  23), 
J.  Wilmot  points  out  the  great  distinction  between  a  [120]  power  and  a  trust. 
"  Powers,"  he  observes,  "  are  never  imperative,  they  leave  the  act  to  be  done  at  the 
will  of  the  party  to  whom  they  are  given.  Trusts  are  always  imperative  and  are 
obligatory  on  the  conscience  of  the  party  entrusted.  This  Court  supplies  the  defec- 
tive execution  of  powers,  but  never  the  non-execution  of  them,  for  thev  are  meant 
to  be  optional.  But  the  person  who  creates  a  trust  means  it  should  at  all  events  be 
executed." 

Where  powers  and  trusts  are  united  together,  then  the  trust  can  only  be  performed 
by  the  exercise  of  the  power ;  and  in  that  case  the  power,  though  not  so  expressed 
in  the  instrument  creating  it,  is,  in  fact,  imperative,  and  is  so  treated  in  equity ;  and 
the  Court  will,  iu  those  oases,  as  in  Brown  v.  Higgs  (8  Yes.  661),  carry  the  trust  into 
execution  at  the  expense  of  the  person  in  remainder. 

Accordingly,  in  all  cases  where  a  power  is  given  by  a  will  to  sell  an  estate  and 
apply  the  proceeds  for  the  benefit  of  the  cesiuts  que  trust,  the  power  is  treated  as 
auxiliary  to  and  forming  part  of  the  trust,  and  the  heir  at  law,  on  whom  the  legal 
estate  may  have  descended,  will  be  compelled  to  join  in  the  sale  and  give  effect  to  the 
object  expressed  in  the  testator's  will.  I  am  of  opinion  that  the  same  rule  applies 
where  the  testator  gives  a  power  of  leasing  for  the  purpose  of  dividing  the  rents  to 
be  received  thereby  amongst  the  persons  designated  as  cestuis  que  trust  in  bis  will,  and 
that  a  Court  of  Equity  would  compel  the  heir  at  law,  in  whom  the  legal  estate  is 
vested,  to  join  in  such  lease  for  the  purpose  of  making  the  same  valid.  And  where 
this  is  done  it  is  not,  in  my  opinion,  material  whether  the  words  of  the  will  by  which 
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the  power  is  created  are  permisrive  merely  or  imperative,  if  the  whole  of  tiie  context 
of  the  will  [121]  shews  that  the  granting  of  such  a  lease  is  aaziliuy  to  and  essential 
for  the  due  execution  of  the  trusts  contained  in  the  will. 

In  this  case,  there  is  this  peculiarity :  the  legal  estate  in  the  hereditaments  was, 
when  the  lease  was  granted  and  is  now,  outstanding  in  John  Plank's  devisees ;  in 
fact,  therefore,  a  valid  legal  lease  was  not  and  could  not  have  heen  granted  without 
his  concurrence,  and  he  might,  at  any  time,  have  ejected  the  lessee  and  taken 
possession.  But  that  circumstance  does  not,  in  my  opinion,  affect  the  present 
question.  The  mortgagee  is  or  will  be  paid  off,  and,  suhject  to  his  interest,  the  whole 
interest  passed  to  the  ceshus  que  trust  created  by  the  testator's  will  I  assume  the 
property  to  remain  in  specie,  which  is  the  only  way  in  which  I  can  properly  r^ard 
the  question  ;  no  decree  or  order  of  mine,  in  this  suit,  will  affect  the  interest  of  the 
mortgagee,  or  make  this  a  valid  lease  as  against  him  ;  it  leaves  his  rights  untouched. 
But,  as  oetween  the  tenants  for  life  and  the  remainder-men,  that  is,  as  between  the 
deceased  son  and  daughter  and  the  present  Plaintiffs,  their  children,  I  am  of  opinion 
that  the  granting  of  a  proper  lease  was  essential  to  the  due  execution  of 
the  trusts  of  the  will,  and  that,  as  between  them,  I  must  treat  the  case  exactly 
as  if  there  had  been  no  mort«ige,  and  as  if,  on  the  disclaimer  of  the  trustees,  Uie 
legal  estate  had  descended  on  John  Ebdell  Hidl,  as  the  heir  at  law  of  the  testator, 
in  which  case,  a  valid  legal  lease  of  the  hereditaments  would  have  been  granted 
by  him. 

The  words  of  Lord  Eldon  in  Brown  v.  Higgs  are  so  important  on  this  question 
that  I  read  a  passage  from  his  judgment,  which  applies  to  this  case  (8  Yes.  670) :  "  It 
is  perfectly  clear  that  where  there  is  a  mere  power  of  [122]  disposing,  and  that  power 
is  not  executed,  this  Court  cannot  execute  it.  It  is  equally  clear  that  wherever  a 
trust  is  created,  and  the  execution  of  that  trust  fails  by  the  death  of  the  trustee,  or 
by  accident,  this  Court  will  execute  the  trust.  One  question,  therefore,  is,  whether 
John  Brown  had  a  trust  to  execute  or  a  power  and  a  mere  power.  But  there  is  not 
only  a  mere  trust  and  a  mere  power,  but  there  is  also  known  to  this  Court  a  power 
which  the  party  to  whom  it  is  given  is  entrusted  and  required  to  execute ;  and  with 
regard  to  that  species  of  power,  the  Court  considers  it  as  partaking  so  much  of  the 
nature  and  qualities  of  a  trust  that  if  the  person  who  has  that  duty  imposed  upon 
him  does  not  discharge  it,  the  Court  will,  to  a  certain  extent,  discbarge  the  duty  in 
his  room  and  place." 

To  apply  this  to  the  present  case,  I  assume  that  the  trustees  had  not  disclaimed 
the  trusts  imposed  upon  them,  but  had  refused  to  execute  any  lease  of  the  heredita- 
ments in  question.  I  consider  it  clear  that,  in  that  case,  the  Court  would  have 
compelled  them  to  do  so,  or  would  have  "  discharged  that  duty  in  their  room  and 
place,"  either  by  the  appointment  of  new  trustees  in  their  stead,  or  by  such  other 
means  as  laid  within  the  power  and  jurisdiction  of  this  Court.  If  I  am  right  in  this, 
it  disposes  of  this  case.  What  the  trustees  would  have  been  compelled  to  do,  had 
they  accepted  the  trust,  the  Court  will  perform  if  they  have  disclaimed  the  trusts  ; 
if  performed  by  others,  or  where,  in  the  absence  of  trustees,  the  interest  vests  in  the 
heir  at  law,  by  whom  the  lease  must  be  granted,  it  will,  if  properly  performed,  be 
sanctioned  and  enforced  by  the  Court ;  and  the  mere  accidental  circumstance  that 
the  legal  estate  is  outstanding  in  mortgiigees,  instead  of  descending  on  the  heir  at  law, 
cannot,  in  my  opinion,  affect  this  principle,  provided  that  the  rights  of  the  mortgagee 
are  [123]  nowise  thereby  interfered  with.  I  have  not  thought  it  necessary  to  dwell, 
in  the  observations  I  have  made,  on  the  peculiar  words  of  the  will  which  creates  the 
power,  because  I  think  it  does  not  rest  on  the  technical  meaning  of  the  words  them- 
selves, but  on  the  spirit  and  scope  of  the  testator's  will  in  creating  the  power ;  but 
when  I  refer  to  the  words  of  the  will  themselves,  I  think  that  t^ey  are  in  terms 
imperative,  and  not  merely  permissive  [see  aiUe,  p.  110]. 

In  all  that  I  have  hitherto  said,  I  have  assumed  that  this  mortgage  in  1848  was 
a  proper  lease,  at  rack  rent  and  for  the  best  rent  that  could  be  obtained  for  the  same ; 
had  it  been  otherwise,  it  would  not  have  been  a  proper  execution  of  the  power,  and 
it  would  have  been  void  for  another  reason,  not  oecause  the  power  had  failed,  but 
because  there  had  been  a  breach  of  trust  in  the  execution  of  it.  But  this  case  is  not 
made  on  the  present  occasion  ;  in  truth,  the  whole  contest  has  arisen  by  reason  of  the 
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inoreue  in  the  value  of  the  property  occasioned  by  the  invaaion  of  railways  into  the 
Gty  of  London. 

I  am  of  opinion,  therefore,  without  prejudice  to  the  rights  and  interests  of  the 
mortfagees  that  this  lease  is  a  valid  lease,  and  that  the  Defendant  is  entitled  to  the 
benefit  of  it.  Assuming,  therefore,  that  the  rents  have  been  properly  accounted  for, 
this  bill  fails,  and  must  be  dismissed. 

Note. — Upon  appeal,  on  the  16th  of  February  1865,  Lord  Westbury,  L.  C, 
concurred  with  the  Master  of  the  Soils  as  to  the  first  pointy  but  disagreed  with  him 
on  the  second.    [4  De  G.  J.  &  S.  608.} 

[124]    STuuuyou  v.  Haines.    JtUt/  9, 14, 1864. 

[8.  C.  lOL.  T.  807;  lOJur.  (N.  S.),  716;  12W.  R1137;  4N.  R473.    See 
Hawu  V.  Howes,  1880,  14  Ch.  D.  618.] 

The  testator  directed  some  property  to  be  divided,  at  a  future  period,  amongst  the 
then  surviving  children  of  John  and  Sarah  Worn  and  Catherine  Hales.  Sarah  was 
a  sister  of  the  testator,  but  Catherine  was  a  stranger,  and  Sarah  had  children,  but 
Catherine  was  a  spinster  at  the  date  of  the  will.  Held,  that  Catherine,  personally, 
and  not  her  children,  was  entitled  to  participate. 

The  testator,  l^hta  will,  dated  in  1846,  directed  that  when  the  youngest  child  of 
John  and  Sarah  Worn  came  of  age,  certain  property  should  be  divided,  in  eqnal 
shares,  amongst  the  then  swrviving  chudren  of  John  and  Sarah  Worn  and  Catherine  Hales, 
daughter  of  Francis  and  Catherine  Hales.  And  he  directed  that  John  and  Sarah 
Worn  should  enjoy  the  interest  of  the  whole  of  the  above  moneys  during  their  joint 
lives,  and  then  to  be  divided,  share  and  share  alike,  amongst  the  above-mentioned 
children  of  John  and  Sarah  Worn  and  Catherine  Hales. 

The  testator  died  in  December  1846. 

Sarah  Worn  was  the  sister  and  residuary  legatee  of  the  testator,  and  six  of  her 
children  were  born  before  the  date  of  the  wilL  Catherine  Hales  was  not  related  to 
the  testator,  but  was  a  daughter  of  his  executor.  She  married,  for  the  first  time  in 
1850,  a  Mr.  Chapman. 

On  the  2d  of  February  1860  the  youn^t  child  of  John  and  Sarah  Worn  attained 
twenty-one,  and  at  that  time  there  were  eight  surviving  children  of  John  and  Sarah 
Worn,  and  seven  children  of  Catherine  Chapman. 

John  Worn  died  in  1863,  and  Catherine  Chapman  on  the  3d  of  February  1860. 
Sarah  Worn  was  still  living. 

The  question  was,  whether  Catherine  Chapman  or  her  children  were  entitled  to 
share  in  the  property. 

[126]  Mr.  Hemming,  for  the  PlaintifT,  a  child  of  Sarah  Worn.  The  fund  is 
divisible  in  ninths,  for  Catherine  alone,  and  not  her  children,  was  the  object  of  the 
^ft  In  bequests  of  this  description  "  to  the  children  of  A.  and  B.,"  the  rule  is  that 
where  A.  and  B.  stand  in  the  same  relationship  to  the  testator,  and  are  described  in 
the  same  manner,  and  both  have  families,  the  Court  holds  that  the  children  only  are 
the  object  of  the  testator's  bounty.  But  when  the  position  of  A.  and  B.  is  different, 
the  Court  considers  the  proper  construction  to  be  that  the  fund  is  divisible  amongst 
the  children  of  A.  ana  B.  personally.  Here  one  of  the  persons  named  was  a 
sister  of  the  testator,  the  other  was  a  stranger;  one  had  a  large  family  and  the 
other  was  a  young  unmarried  lady.  The  position  of  the  two  was  therefore 
very  different.  This  case  is  therefore  governed  by  Lugar  v.  Harman  (1  Cox,  250). 
In  that  case,  a  residue  was  bequeathed  to  one  for  life,  and  after  her  death,  to  be 
divided  equally  amongst  "all  and  every  the  child  and  children  of  my  late 
cousin  E.  L.  and  my  cousin  P.  F.  and  their  lawful  representatives."  It  was  held 
that  this  was  a  bequest  to  the  children  of  K  L.,  and  to  P.  F.  himself  and  not  to  his 
chUdren. 

The  construction  is  confirmed  by  the  absence  of  the  repetition  of  the  word  "  of " 
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before  "  Catherine  Hales ; "  Peacodc  v.  Stoekford  {3  De  G.  M.  &  &  78).  The  case  of 
Mason  v.  Baker  (2  Kay  &  John.  568)  is  distineuiBhable ;  for  there  A.  and  £.  irere  in 
the  same  relationship  to  the  testator.  So,  in  the  case  of  Be  Davies"  JFiU  (29  Bear.  93), 
where  A.  and  B.  were  both  strangers  to  the  testator. 

Mr.  De  Grex,  for  assignees  of  a  child,  Mr.  Stock,  for  [126]  the  husband  of  Catherine, 
and  Mr.  £ddis,  for  the  children  of  Catherine,  argued  that  the  children  of  Catherine 
alone  took ;  that  the  gift  was,  in  the  first  instance,  to  "  the  surviving  children "  of 
someone,  and  that  the  testator  afterwards  specified  of  whom,  by  saying,  "  of  John  and 
Sarah  Worn  and  Catherine  Hales." 

July  14.  The  Masteb  of  the  Roli^s  [Sir  John  Romilly].  The  questioD  is, 
whether  Catherine  Hales  is  personally  entitled  to  the  benefit  of  this  legacy,  or 
whether  she  has  no  interest  in  it,  but  her  children  are  entitled.  The  words  of  the 
will  are  these  [see  ante,  p.  124].  I  am  of  opinion  that,  by  these  words,  the  testator 
meant  Catherine  Hales  personally  and  not  her  children.'  The  case  of  Lugar  v. 
Harman  (1  Cox,  250)  is  precisely  in  point.  The  other  cases  differ  a  little  and  are 
distinguishable  by  reason  of  the  context  of  the  will ;  as,  for  instance,  when  a  testator 
says,  I  give  the  whole  of  my  property  to  the  children  of  my  brother  John  and  my 
brother  James,  it  is  to  be  inferred  that  he  meant  the  children  of  both.  To  ascertain 
the  meaning  you  must  look  at  the  circumstances  of  each  case,  and  to  the  position  in 
which  the  parties  were  placed.  Here,  it  appears  that  Sarah  Worn  was  the  testator's 
sister,  and  he  gives  to  her  and  her  husband  an  interest  for  their  joint  lives,  and  he 
makes  Sarah  Worn  his  residuary  legatee,  and  he  directs  this  particular  property  to 
be  divided  "amongst  the  then  surviving  children  of  John  and  Sarah  Worn  and 
Catherine  Hales,  daughter  of  Francis  and  Catherine  Hales."  This  Francis  Hales 
appears  to  have  been  no  relation  to  the  testator,  but  only  the  daughter  of  the  penon 
he  made  his  executor. 

[127]  The  way  I  read  it  is  this : — When  the  youngest  child  comes  of  age  the 
property  is  to  be  divided  between  Catherine  Hales  herself  and  the  children  of  Mr. 
and  Mrs.  Worn;  that  is,  the  testator  selects  a  child  of  his  executor,  and  he  directs 
that  she  shall  participate  with  the  children  of  his  sister  and  brother-in-law.  This,  I 
think,  is  the  true  construction  of  this  will,  and  it  is  consistent  both  with  the  words  of 
the  will  and  with  the  decided  cases. 

The  fund  is  therefore  divisible  into  ninths,  and  one  of  these  belongs  to  the  legal 
personal  representative  of  Catherine  Hales. 

[127]    CooMBE  V.  Hughes.    Jan.  27,  1865. 

[Affirmed,  2  De  G.  J.  &  S.  657 ;  46  E.  R  531.     See  £(mjield  v.  BmsfieU,  1869, 

21  L.  T.  137.] 

Where,  after  an  absolute  gift  to  A.  B.,  there  is  superadded  a  direction  to  accumulate, 
which  is  partially  void  under  the  Thellusson  Act  (39  &  40  (Jeo.  3,  c.  98),  A.  B.  is 
entitled  to  the  void  accumulations. 

A  testator  ^ve  an  absolute  interest  to  a  married  daughter,  and  afterwards  super- 
added a  direction  to  accumulate  the  fund  during  the  life  of  her  husband  for  the 
benefit  of  herself  and  her  children.  The  direction  to  accumulate  becoming  void  at 
the  end  of  twenty-one  years :  Held,  that  the  daughter  was  entitled  absdutely  to 
the  subsequent  income  until  the  death  of  her  husband. 

The  testator  devised  and  bequeathed  his  residuary  real  and  personal  estate  to 
trustees,  upon  trust  to  convert  and  hold  "  upon  trust  for  his  two  sons  Arthur  Quia 
Hopper  and  Harman  Baillie  Hopper  and  his  daughter  Eleanor  Hughes,  the  wife  of 
Henry  Philip  Hughes,  and  to  divide  and  pay  over  the  same  to  and  among  them  in 
such  shares  and  proportions,  and  in  such  manner  that  the  shares  and  proportions  of 
each  of  the  said  Arthur  Quin  Hopper  and  Eleanor  Hughes  should  be  less  than  the 
share  of  Harman  Baillie  Hopper  by  the  sum  of  20,000  sicca  rupees,  which  he  had 
then  already  settled  upon  each  of  them,  the  said  Arthur  Quin  Hopper  and  Eleanor 
Hughes  respectively.    And  [128]  the  testator  directed  that  the  shares  and  proportions 
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of  Arthur  Quin  Hopper  and  Harman  Baillie  Hopper  in  the  residue  of  his  estate, 
should  be  paid  over  to  them,  as  soon  as  conveniently  might  be  after  the  same  should 
have  been  respectively  got  in  and  recovered,  for  his  own  respective  use  and  benefit. 
And  with  respect  to  the  share  of  bis  daughter,  Eleanor  Hughes,  the  testator  directed 
that  it  should  not  be  paid  to  her,  but  that  such  a  sufficient  portion  of  his  Government 
securities,  then  deposited  in  the  general  treasury  at  Calcutta,  should  be  retained  and 
not  sold  by  his  executrix  and  executors,  as  might  be  equal  to  her  share  of  the  residue 
of  his  estate,  and  that  it  might  be  allowed  to  aecumtUate,  with  the  growing  interest 
continually  added  thereto,  during  the  lifetime  of  her  husband  Henry  Philip  Hughes. 
And  upon  the  death  of  her  husband  it  was  to  be  held  upon  certain  trusts  for  her  and 
her  children. 

The  testator  died  in  1843,  and  the  period  allowed  by  the  Thellusson  Act  (39  & 
40  Oeo.  3,  c.  98)  for  the  aocumulation  expired  in  1864. 

The  testator's  daughter,  Eleanor  Hughes,  and  her  husband,  Henry  Philip  Hughes, 
were  still  living,  and  the  question  which  arose  in  1864  was,  as  to  whom  the  future 
income  of  her  share  belonged.  On  the  one  hand  it  was  claimed  by  Mrs.  Hughes,  and 
on  the  other  it  was  said  that  there  was  an  intestacy  until  the  death  of  Henry  Philip 
Hughes,  and  that  it  passed  to  the  testator's  next  of  kin. 

Mr.  Baggallay  and  Mr.  Nalder,  for  the  Plaintiffs,  the  trustees. 

Mr.  Hobhouse  and  Mr.  Cotton,  for  Mr.  and  Mrs.  Hughes  and  their  children. 
There  is  an  absolute  gift  [129]  in  possession  of  one-thira  of  the  residue  to  Mrs. 
Hughes,  which  the  testator  nas  subsequently  attempted  to  cut  down  by  a  direction 
to  accumulate.  The  absolute  interest  is,  therefore,  only  affected  to  the  extent  to 
which  the  accumulation  attempted  to  be  engrafted  on  it  is  valid.  The  accumulation 
is  declared  void  beyond  twenty-one  years  from  the  testator's  death,  under  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.  98) ;  and  the  accumulations  directed  contrary  to 
the  statute  then  cease,  but  are  to  "go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumulation  had  not  been  directed." 
Mrs.  Hughes  is  that  person,  and  she,  therefore,  is  absolutely 'entitled  to  the  future 
income  until  the  death  of  her  husband ;  Salmon,  v.  Salmon  (29  Beav.  27) ;  Trickey  t. 
Triekey  (3  Myl.  &  K.  560) ;  fFhitteU  v.  Dudm  (2  Jac.  &  W,  279) ;  and  see  Kampf  v. 
Jones  (2  Keen,  756);  Carver  v.  Bowles  (2  Russ.  &  Myl.  301);  King  v.  King  (15  Irish 
Chan.  R  479) ;  Jarman  on  Wills  (vol.  1,  p.  254  (2d  edit.) ). 

Mr.  Selwyn  and  Mr.  G.  L.  Russell,  for  some  of  the  next  of  kin,  contended  that, 
according  to  the  context  of  the  will  taken  together,  there  was  no  absolute,  but  a 
mere  limited  gift  to  the  daughter,  to  take  effect  on  the  death  of  her  husband ;  that 
the  prior  part  was  only  intended  to  regulate  the  division  of  the  funds,  which  was 
followed  up  bv  a  declaration  of  the  trusts  by  which  the  shares  were  to  be  affected. 
That  the  Thellusson  Act  did  not  accelerate  the  gift  to  the  daughter,  but  left  the 
intermediate  income  undisposed  of,  so  as  it  passed  to  the  next  of  kin  as  undisposed 
of ;  Oreen  v.  Oascoyne  (34  L.  J.  (Chano.)  268). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
testator's  daughter  is  en-ri30]-titlea,  and  I  think  that  the  case,  which  has  been  cited, 
of  Oreen  v.  Oascoyne  (34  L.  J.  (Chano.)  268),  is  very  strongly  in  her  favour  on  this 
point.  The  question,  as  has  been  well  argued,  really  is,  whether  there  is  a  gift  to 
the  daughter  in  the  first  instance ;  I  think  that  the  words  of  the  will  are  perfectly 
clear  on  that  point.  The  trustees  are  to  sell  and  dispose  of  and  convert  into  money 
the  whole  residue,  and  then  they  are  to  hold  it  upon  trust  for  the  testator's  two  sons 
and  his  daughter,  and  to  divide  and  pay  over  the  same  to  and  among  them  in  such 
shares  and  proportions  and  in  such  manner  that  the  shares  and  proportions  of  Arthur 
and  Eleanor  shall  be  less  than  the  share  of  Harman  by  the  sum  of  20,000  sicca  rupees, 
which  the  testator  had  settled  upon  those  two  children. 

If  the  will  had  stopped  there,  there  could  be  no  question  but  that  there  was  a 
positive  and  absolute  bequest  of  one-third  of  the  residue  to  each,  after  bringing  the 
20,000  rupees  into  hotchpot. 

Having  done  this,  the  testator  goes  on  to  direct  that  the  share  of  the  two  sons 
shall  be  paid  to  them  immediately  as  got  in.  Then,  with  respect  to  the  share  of  his 
daughter  (which  share  has  already  been  ascertained  and  given  to  and  directed  to  be 
paid  to  her),  he  puts  this  qualification  : — That  it  shall  not  be  paid  to  her,  but  that  a 
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portion  of  his  seeuritiei  equal  to  her  share  shoold  be  retained  hj  his  ezecatois,  and 
that  this  should  accumulate  during  the  life  of  her  husband,  ana  if  she  predeceased 
her  husband  it  was  to  go  to  her  tvro  brothers,  and  if  she  did  survive  her  husband  it 
was  given  to  her  and  her  children.     That  is  the  effect  of  the  will. 

Now,  I  am  of  opinion  that  the  moment  the  Thellosson  [131]  Act  interferes  and 
eajs  that  the  accumulations  beyond  twenty-one  years  "  shall  be  null  and  void,"  I  have 
then  to  strike  that  excess  out  of  the  will,  and  that  the  gift  to  the  daughter,  which  is 
previously  given  in  the  first  instance,  remains  untouched.  The  excess  does  not  fall 
into  the  residue  or  go  to  the  next  of  kin,  but  it  remains  part  of  the  legacy  out  of 
which  it  was  intendeid  to  be  carved. 

I  was  anxious  to  look  at  the  case  of  Oreen  v.  Oaseoyne  (34  L.  J.  (Ch.)  268),  to  see 
whether  that  case  affected  this  principle,  but  in  my  opinion,  upon  rending  it,  it  really 
establishes  and  strengthens  it  The  rule  respecting  the  operation  of  the  statute  is 
very  clearly  expressed  by  the  Lord  Chancellor  in  that  case,  and  it  is  impossible  for 
any  one  to  assent  to  it  more  entirely  than  I  do ;  but  what  he  observes  and  points  out 
in  that  case  is  this : — ^That  there  was  no  gift  to  anybody  until  after  the  accumulations 
directed  by  the  will  had  been  made ;  so  that  it  is  the  very  converse  of  this  case. 
In  this  case  there  is  a  gift  to  the  legatee  in  the  first  instance,  and  then  the  accumula- 
tions are  carved  out  oi  it ;  but,  in  the  will  in  Oreen  v.  Oascoyne,  the  aooomulations 
are  to  take  place  first,  and  then  the  proceeds  of  the  sale  are  given  to  certain  legatees. 
In  Oreen  v.  Oascoyne  there  was  really  no  gift  at  all  until  after  the  accumulations  had 
been  completed ;  but  in  this  case  there  is  a  previous  gift,  and  the  superadded 
direction  to  accumulate  being  void,  so  far  as  it  exceeds  the  limits  allowea  by  the 
statute,  I  think  that  the  income  accruing  between  the  expiration  of  twenty-one  years 
from  the  testator's  death  and  the  death  of  Mr.  Hughes  must  be  declared  to  belong  to 
the  daughter  absolutely. 

Note.— Affirmed  by  the  Lords  Justices,  3d  May  1865.    [2  De  G.  J.  &  S.  657.] 


[132]    Be  Mat.    Jan.  28,  1865. 

[S.  C.  34  L.  J.  Ch.  236 ;  11  L.  T.  658 ;  11  Jur.  (N.  S.)  149 ;  13  W.  E.  377  ;  5  N.  R. 
297.     See  In  re  Edmmds,  1871,  25  L.  T.  152  ;  In  re  KelloA,  1887,  56  L.  T.  890.] 

The  Court  cannot,  since  the  General  Order  of  the  2d  of  August  1864,  entertain  a 
special  petition  for  the  delivety  and  taxation  of  a  bill  of  costs,  and  for  payment 
over  to  the  client  of  the  balance  of  the  cash  account  Such  applications  can  now 
only  be  made  in  Chambers. 

This  was  a  special  petition  presented  by  a  client  for  the  delivery  and  taxation  of 
his  solicitor's  paid  bill,  and  for  payment  of  the  balance  of  some  money  which  the 
solicitor  had  received  on  behalf  of  his  client,  and  had  retained  on  account  of  his  costs. 

The  petition  was  presented  subsequent  to  the  General  Order  of  the  2d  of  August 
1864  (33  Beav.  i.),  which  directs  that  all  applications  for  taxation  "  shall "  be  made 
to  a  Judge  at  Chambers  by  summons,  instead  of  by  special  petition  to  the  Court 

It  was  objected  that  the  application  ought  to  have  been  made  in  Chambers. 

Mr.  Southgate  and  Mr.  Joliffe,  in  support  of  the  petition.  This  case  is  not  within 
the  recent  General  Order,  which  relates  only  to  applications  for  the  delivering  and 
taxation  of  a  bill  of  costs,  and  to  the  delivery  over  of  the  cUent's  deeds,  &&,  "  or  for 
any  or  either  of  those  purposes."  Here  the  real  object  of  this  petition  is,  to  make  an 
officer  of  the  Court  refund  a  sum  of  money  received  by  him  on  behalf  of  his  client, 
after  retaining  what  is  due  to  him.  This  is  not  even  a  case  within  the  statute  of 
the  6  &  7  Vict.  c.  73,  s.  37,  which  does  not  refer  to  the  payment  of  money 
by  a  solicitor  to  his  client ;  it  is  an  application  to  the  ordinary  general  jurisdiction  of 
the  Court,  independent  of  the  statute.  In  cases  like  the  present  it  is  a  much  more 
convenient  course  to  state  the  facts  on  a  petition,  than  to  leave  the  Court  to  gather 
them  from  a  mass  of  opposing  affidavits ;  ^33]  and,  in  the  end,  this  mode  is  the  least 
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expensive.  At  all  eventB  the  Court  has  jurisdiction  to  make  the  order,  and  the 
question  on  the  form  of  the  application  is  merely  one  of  costs. 

Mr.  Selwyn  and  Mr.  E.  Karslake,  amtrh,  were  not  called  on. 

The  Master  of  thx  Eolus  [Sir  John  Bomilly].  I  am  of  opinion  that  this  is  an 
ordinary  petition  for  the  taxation  of  a  bill  of  costs,  and  one  in  which,  if  the  General 
Order  had  not  been  made,  the  Court  would  have  had  jurisdiction  to  order  a  taxation ; 
bat  if  I  entertain  the  argument  of  the  Petitioner,  I  should  have  no  jurisdiction,  for, 
if  this  bill  cannot  be  taxed  under  the  statute,  it  cannot  be  taxed  at  all.  It  appears  to 
me  that  this  is  an  ordinary  case,  and,  but  for  the  General  Order,  I  should  have  no 
hesitation  in  ordering  the  taxation.  Lord  Langdale  constantly  dealt  with  cases  of 
this  description,  and  I  myself  have  done  so  down  to  the  present  time.  Being  an 
ordinary  application  for  the  taxation  of  a  solicitor's  bill,  we  have  this  General  Order, 
which  is  imperative  and  binding  on  me.     It  is  in  these  terms : — 

"  All  applications  made  under  the  statute  6  &  7  Vict  c.  73,  to  refer  any  bill  of 
may  attorney  or  solicitor  of  his  fees,  charges  and  disbursements  for  any  business  done 
by  saoh  attorney  or  solicitor  to  be  taxed  and  settled,  and  for  the  delivery  of  such 
bill,  and  for  the  delivery  up  of  such  deeds,  documents  and  papers,  or  for  any  or  either 
of  those  purposes,  shall  hereafter  be  made  to  a  Judge  at  Chambers  by  summons, 
instead  of  by  special  petition  to  the  Court,  except  applications  for  orders  of  course, 
which  are  to  be  made  as  heretofore." 

[134]  Look  at  the  prayer  of  this  petition,  it  asks  for  the  very  thinra  mentioned  in 
the  General  Order,  the  delivery  and  taxation  of  the  bill  of  costs.  There  are,  it  is 
true,  cases  in  which  the  Court,  under  its  general  jurisdiction,  directs  a  solicitor  to  pay 
ovOT  money  to  his  client,  without  any  re^rence  of  his  bill,  as  when,  upon  the  sale  of 

Eroperty,  the  purchase-money  is  received  by  a  solicitor,  who  does  not  pretend  that  he 
as  any  claim  on  it  for  any  costs ;  or  where  a  sum  of  money  is  paid  to  a  solicitor  for 
a  specific  purpose,  as  for  the  payment  of  legacy  duty,  or  the  like.  In  these  instances 
the  Court  does  not  order  a  taxation,  but  the  payment  at  once  of  the  money.(l) 

I  am  of  opinion  that  I  cannot  entertain  this  petition,  that  the  application  can  only 
be  made  upon  summons  in  Chambers,  and  that  I  must  refuse  it  with  costs.  The 
order  will  be  without  prejudice  to  any  application  in  Chambers. 


[184]    Baoot  v.  Bagot.    Nov.  15,  Dee.  5,  1864. 

In  1775  A.  B.  became  owner  in  fee  of  estates  W.  and  L.  The  W.  estate  was  subject 
to  mortgages  amounting  to  £5344,  and  the  L.  estate  to  a  mortgage  amounting  to 
JE2200,  all  of  which  were  created  by  A.  B.'s  ancestor.  In  1787  A.  B.  mortgaged 
the  L.  estate  for  £8000,  reserving  the  equity  of  redemption  to  himself,  and 
personally  covenanting  to  pay  the  money  out  of  this  sum.  He  paid  off  the  three 
mortgages  on  the  W.  estate ;  A.  B.  died  in  1806.  Held,  as  between  the  representa- 
tives of  A.  B.,  that  the  mortgage  was  primarily  payable  out  of  A.  B.'s  personal 
estate. 

The  question  was,  whether  a  certain  mortgage  on  the  real  estate  of  Walter  Bagot 
(deceased)  was,  as  between  his  representatives,  primarily  payable  out  of  his  personal 
estate.     'The  question  arose  under  the  following  circumstances : — 

Egerton  A.  Bagot  died  in  1775,  seised  in  fee  of  certain  hereditaments  in  Warwick- 
shire and  Lancashire,  which  [135]  were  subject  to  sevei-al  mortgages  created  by 
himself.  The  Warwickshire  estates  were  subject  to  three  mortgages,  amounting 
together  to  £5344,  3s.  4d.,  and  the  Lancashire  estate  was  subject  to  a  mortgage  to 
Whalley  for  £2200. 

By  his  will,  Egerton  A.  Bagot  devised  these  estates  in  tail  to  Walter  Bagot,  who, 
in  the  same  year  (1776),  suffered  a  recovery  and  acquired  the  fee-simple. 

In  1787  Walter  Bf^t  borrowed  a  sum  of  £8000  by  way  of  mortgage  from  the 

(1)  See  Jie  Aitkin,  4  Bam.  &  Aid.  47 ;  Tyke  v.  fTebb,  14  Beav.  14 ;  Se  Beeke,  18 
Beav.  462  ;  Dkcon  v.  fFiUanson,  4  De  Gex  &  Jones,  508. 

R.  vra.— 19* 


Digitized  by 


Google 


^8g  BAGOT  V,  BAQOT  MBBlT.m 

Earl  of  Dartmputj)  and  Lord  Bagat  on  the  seoarity  of  the  Lancashire  estates  alooe^ 
and  on  that  occasion  the  following  deed  was  executed ; — 

An  indenture,  dated  the  12th  of  July  1787,  was  made  between  Whalley  and 
Cottam  (who  were  entitled  to  the  mortgage  of  £2200  on  the  Lancashire  estates),  ud 
Walter  Bagot  and  the  Earl  of  Dartmouth  and  Lord  Bagot,  which  recited  as  foUovs:— 
"  And  whereas  the  said  Walter  Bagot,  being  desirous  to  pay  off  and  discharge  tJie 
said  principal  sum  of  £2200  so  due  and  owing  to  the  said  Whalley  and  Cottsm  u 
aforesaid,  hath  applied  to  the  Earl  of  Dartmouth  and  Lord  Bagot  to  advance  uid  lend 
him  the  same,  which  they  have  agreed  to  do ;  and  the  said  Walter  Bagot  htmg 
occasion  to  borrow  and  take  up  at  interest  the  further  sum  of  £5800,  they,  the  Ein 
of  Dartmouth  and  Lord  Bagot^  have  also  agreed  to  lend  and  advance  him  the  asiae 
(making  together  the  principal  sum  of  £8000),  on  having  the  same  secured  on  tht 
hereditaments  and  premises  in  manner  hereinafter  mentioned,"  The  indenton 
witnessed  that  in  consideration  of  £2200  paid  to  Whalley  and  Cottam,  at  the  reqaest 
of  Walter  Bagot,  and  in  consideration  of  £5800  ^id  to  Walter  Bagot,  Whuley, 
Cottam  and  Walter  Bagot  conveyed  the  Lancashire  estates  to  the  [136]  Earl  of 
Dartmouth  and  Lord  Bagot  in  fee,  subject  to  redemption  by  Walter  Bagot  and  on 
repayment  of  £8000  and  interest.     This  sum  Walter  Bagot  covenanted  to  pay. 

Walter  Bagot  also,  at  the  same  time,  gave  his  bond  to  secure  the  £8000  and 
interest. 

Walter  Bagot  applied  £5344,  Ss.  4d.,  part  of  the  £8000,  in  paying  off  the  three 
mortgages  on  the  Warwickshire  estates ;  the  £2200  was  paid  to  Whalley  and  Cottsm, 
the  mortgagees  of  the  Lancashire  estate,  and  the  residue,  £455,  16s.,  the  Court  said, 
had  been  applied  in  payment  of  specialty  debts  due  by  Egerton  A.  Bagot.  No  releases 
-of  these  three  mortgages  had  ever  been  executed ;  no  receipt  had  l^en  endorsed  on 
the  mortgage  deeds,  which  were  found  amongst  Walter  Bagot's  papers  after  his  deadi, 
and  no  declaration  of  trust  had  ever  been  executed  in  favour  of  Walter  Bagot, 

Walter  Boyd  died  in  1806,  and  the  question,  now  raised  between  the  penoni 
interested  in  his  real  and  personal  estate,  was  this: — Whether  the  amount  still 
remaining  due  in  respect  of  the  £8000  mortgage  (£5333,  15s.)  was  primarily  payable 
out  of  the  personal  estate  of  Walter  Bagot 

Mr.  Osborne  and  Mr.  Colt,  for  the  Plaintiff,  contended  that  the  personal  estate  of 
Walter  Bagot  was  primary  liable  to  pay  the  mortgage  debt,  for  the  debt  was 
unquestionably  owing  by  Walter  Bagot  to  the  mortgagees  by  virtue  of  the  covenant 
and  bond ;  that,  aluiough  the  debt  originated  with  the  first  testator,  still  the 
circumstance  that  a  new  and  distinct  mortgage  had  been  executed,  whereby  the 
equi^  of  redemption  of  the  estate  had  been  limited  to  Walter  Bagot,  the  owner  io 
[137]  fee  of  the  estates,  who  had  entered  into  a  personal  covenant  to  pay  the  money, 
and  had  given  his  bond  binding  himself  and  his  representatives  to  pay  the  £8000, 
which  had  the  effect  of  creating  a  new  mortgage  primarily  payable  out  of  his  peisooal 
estate.  They  observed  that  the  original  mortgages  had  not  been  transferred  or  kept 
on  foot,  that  no  declaration  of  trust  had  been  made  in  favour  of  Walter  Bagot^  and 
that  the  debt  and  security  under  the  deed  of  1787  was  altogether  different  in  amount 
and  otherwise  from  the  mortgages  paid  off. 

Mr.  Hobhouse  and  Mr.  Kelly,  in  the  same  interest. 

Mr.  Selwyn,  Mr.  Baggallay  and  Mr.  Basch,  for  the  Defendants,  insisted  that  the 
debt,  having  in  fact  been  created  by  the  ancestor,  was  a  primary  charge  on  the  real 
estate  of  such  ancestor.  That  the  object  of  making  the  £8000  mortgage  was  merelj 
to  consolidate  the  mortgages  on  Walter  Bagot's  estate,  and  not  to  extend  his  liability 
or  make  the  debt  of  his  ancestor  his  personal  debt  That  the  letters  and  oodidi 
shewed  that  such  alone  was  his  intention,  and  that  the  deed  of  1787  was  notsufBcient 
to  change  the  liability. 

Mr.  Hobhouse,  in  reply. 

The  following  cases  were  cited  ■.—Barham  v.  The  Earl  of  Thanet  (3  Myl.  &  K  607) ; 
Tovmsmd  v.  Mostyn  (26  Beav.  72) ;  Earl  of  Tankerville  v.  FaweeU  (1  Cox,  237) ;  HiMnf 
V.  Bayer  (3  Mac.  &  Gor.  635);  Shafto  v.  Shafto  (1  Cox,  207);  BwrOl  v.  Bart  ^ 
Egrenumt  (7  Beav.  205) ;  Hedges  v.  Hedges  (5  De  Gex  &  Sm.  330) ;  Oriee  v.  Sku 
(10  Hare,  76) ;  Johnson  v.  Wdister  (4  De  G.  M.  &  G.  474) ;  [138]  Swamsm  v.  Swmam 
(6  De  G.  M.  &  G.  648) ;  Earl  of  Clarendon  v.  Barham  (1  Younge  &  C.  Ch.  G.  688); 
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TynMU  t.  Tyrwhiit  (32  Beav.  244) ;  Coote  on  Mortgage  (p.  317  (3d  edit.) ) ;  and 
see  Locke  King's  Act  (17  &  18  Viot.  e.  113). 

Dee.  5.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  The  conclusion  I  hare 
eome  to  from  the  evidence  before  me  is,  that  the  dC800<y  raised  by  Walter  Bagot  was 
applied  in  payment  of  the  foar  mortgages  which  were  subsisting  at  the  time  when  he 
came  into  possession  of  the  property,  and  I  accordingly  propose  to  find  this  as  a  fact. 
A  portion  of  this  mortgage  debt  of  £8000,  to  the  extent  of  £2666,  5s.,  was  subse- 
quently paid  off  by  Walter  Bagot,  and  at  his  death  the  only  charge  on  this  property 
vas  £6333,  ISs.,  the  remains  of  the  £8000  mort^e. 

I  am  unable  to  distinguish  this  case  in  princip^  from  the  case  of  Barham  v.  Lord 
nonet  (3  My.  &  K  607).  The  decision  in  that  case  was  one,  which,  at  the  time,  was 
tjionght  to  be  open  to  considerable  question,  and  the  connsel  engaged  in  it  on  behalf 
of  the  Plaintiff  advised  an  appeal,  which,  for  family  reasons,  was  not  prosecuted ;  bat 
it  has  always  been  cited  and  treated  as  a  binding  decision,  and  it  would  not  be 
possible  for  me  to  avoid  following  it.  That  being  so,  it  governs  this  case,  which,  in 
my  opinion,  is  a  much  stronger  case  for  making  the  mortgage  the  debt  of  the  owner 
of  the  estate. 

In  Barham  v.  The  Earl  of  Thmut  (Ibid.),  Charles  Earl  of  Thanet  became  owner 
of  the  family  estates,  subject  to  a  mortgage  of  £80,000.  He  paid  off  £50,000, 
[138]  part  of  that  debt,  out  of  his  own  moneys,  and  the  remainder,  £30,000,  he 
assigned  to  a  new  mortgagee,  who  advanced  the  £30,000  to  pay  the  original  mortgage ; 
be  reserved  a  new  equity  of  redemption  and  a  different  rate  of  interest  Sir  John 
Leach  held  that  this  £30,000  became  the  debt  of  Earl  Charles  and  was  payable  out  of 
his  personal  estate. 

Here,  Walter  Bagot,  having  various  mortgages  affecting  his  fee-simple  property, 
and  spedalty  debts  of  his  father  to  pay,  mortgages  the  Lancashire  property  for  £8000, 
and  with  the  money  pays  off  a  mortgage  of  £2200  affecting  the  Lancashire  estate, 
three  mortgages  of  £5344,  38.  4d.  affecting  the  Warwickshire  estate,  and  £455, 168.  8d. 
specialty  debts  due  by  his  father.  The  consequences  are  obvious ;  this  is  not  the 
transfer  of  any  existing  security,  but  it  is  a  new  and  distinct  mortgage  created  by  him, 
and  it  does  not  the  less  become  his  debt,  because  he  chooses  to  apply  the  money  in 
pajrment  of  charges  which  he  was  not  personally  liable  to  pay.  Suppose  he  had 
applied  the  whole  in  payment  of  the  debts  of  his  father,  the  £8000  would  equally 
luive  been  his  own  debt  He  borrowed  money  for  certain  purposes  and  applied  it  as 
he  pleased,  and  he  became  liable  to  pay  the  money  so  borrowed. 

Bat  if  the  mortgagee  who  had  advanced  the  £8000  had  paid  it  to  the  other 
mortgagees,  who  had  simply  assigned  their  securities  to  him,  then,  even  though 
Walter  Bagot  had  covenanted  to  pay  the  £8000,  his  personal  estate  would  not  have 
been  the  fund  primarily  liable  to  pay  it ;  but  it  is  otherwise  where  he  borrows  mone^ 
and  gives  a  mortgage  for  it,  receives  the  money  and  applies  it  as  he  thinks  fit.  It  is 
immaterial  whether  this  is  in  payment  of  other  debts  which  he  might  not  have  been 
personally  liable  to  pay. 

[140]  I  am  of  opinion  that  the  personal  estate  of  Walter  Bagot  is  the  fund 
primarily  liable  to  pay  this  mortgage  debt  of  £5333,  15b.,  and  that  being  so,  and  his 
personal  estate  being  less  than  that  amount,  it  is  superfluous  to  consider  the  other 
points  argued. 

[140].  Be  FORSYTH.    Dee.  20,  21,  1864  j  Jan.  12,  1865. 

rS.  0.  on  appeal,  2  De  G.  J.  &  S.  509 ;  46  E.  R.  472 ;  12  L.  T.  687  ;  13  W.  R.  932. 
See  In  re  GM,  1871,  24  L.  T.  10.] 

To  prevent  the  sale  of  the  mortgaged  property  by  a  first  mortgagee,  a  puisne  mort- 
gagee took  a  transfer  of  the  first  mortgage,  by  deed  executed  by  him,  which  recited 
the  amount  due  on  the  first  mortgage.  This,  however,  included  the  costs  of  the 
first  mortgagee's  solicitor,  no  account  of  which  had  been  delivered  until  afterwards. 
The  bill  contained  some  costs  of  the  solicitor  against  the  mortgagor,  and  therefore 
not  mortgagee's  costs.  Held,  that  the  fuime  mortgagee  was  not  entitled,  on 
summons,  to  an  order  for  the  taxation  of  the  bilL 
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Tliis  was  an  application  made  on  the  summons  by  Mr.  Gkeenirood,  andw  the 
General  Order  of  the  2d  Au^t  1864  (33  Beav.  i.),  for  the  taxation  of  Mr.  Forsyth's 
bill  of  coats  under  the  following  circumstances : — 

In  1861  Mr.  Jackson  mortgaged  certain  hereditaments  to  Messrs.  Hall  and 
Armstrong  for  £3000.  In  1863  ne  executed  a  second  mortgage  to  Messrs.  King  and 
Riley  for  £610,  and  in  the  following  year,  1864,  he  executed  a  third  mortgage  to  Mr. 
Greenwood  for  £500. 

In  June  1864  the  first  mortgagees  advertised  the  property  for  sale,  and  at  this 
time  the  sum  of  £3264,  8s.  4d.  was  due  on  the  first  mortgage  to  Hall  and  Armstrong, 
and  £610  on  the  second  mortgage  to  King  and  Riley. 

Mr.  Greenwood,  in  order  to  stop  the  sale,  appliod  to  Mr.  Forsyth,  the  solicitor  of 
the  first  aad  second  mortgagees,  and  he  undertook  to  redeem  the  mortgagees  by 
payment  of  the  principal  and  interest  due  thereon.  Mr.  Forsyth  said  that  the  amoant 
of  the  costs  would  be  £450,  and  that  it  would  take  him  some  time  to  make  out  the 
bills ;  but  that,  in  order  to  make  it  even  money,  he  would  take  £425,  lis.  8d., making 
on  the  whole,  £4300  to  be  paid  for  the  redemption  of  the  [141]  two  mmtgages.  Mr. 
Greenwood  had  not  the  money  himself  and  he  applied  to  Mr.  Cowland,  for  whom  he 
acted  as  agent  in  this  matter,  to  advance  the  mon^  required,  upon  having  a  transfer 
of  the  mortgages  made  to  him.  Accordingly  Mr.  Cowland  advanced  the  money 
to  Mr.  Greenwood,  who  thereupon  paid  the  £4300  to  Mr.  Forsyth,  who  gave  him  a 
receipt  for  it,  which  specified  Uie  amount  paid  in  respect  of  the  mortgages,  and  that 
£425,  lis.  8d.  was  in  respect  of  costs  and  expenses  incurred  in  reference  to  the 
business ;  the  accounts  thereof  to  be  hereafter  adjusted.  Messrs.  Hall  and  Armstrong 
and  Messrs.  King  and  Riley  duly  transferred  their  mortgages  to  Mr.  Greenwood,  by 
an  indenture  dated  the  14th  June  1864,  to  which  Jackson  the  mortgagor  was  no 
party.  By  this  indenture,  it  was  recited  that  £3690  was  due  on  the  first  mortgage, 
and  £610  on  the  second  mortg^,  and  it  then  witnessed  that,  in  consideration  of 
£3690  paid  by  Greenwood  to  GuiU  and  Armstrong,  they  assigned  and  transfened 
their  mortgage  securities  to  Greenwood,  and,  in  consideration  of  £610  paid  to  King 
and  Riley,  they  also  transferred  and  assigned  their  securities  to  Greenwood. 

By  another  indenture,  bearing  date  the  following  day,  viz.,  the  15th  June  1864, 
and  made  between  Mr.  Greenwood  of  the  first  part  and  Mr.  Cowland  of  the  second 
part,  after  reciting  that  Cowland  had  agreed  to  pay  off  the  within-mentioned  sum  of 
£4300  and  to  take  a  transfer  of  the  within-mentioned  securities,  the  indenture 
witnessed  that,  in  consideration  of  £4300  paid  by  Mr.  Cowland  to  Mr.  Greenwood,  he 
conveyed  the  same  sum,  due  on  the  securities  within  mentioned,  and  all  the  interest 
to  become  due  thereunder  and  thereon,  and  he  also  granted  and  assigned  the 
hereditaments  mortgaged. 

[142]  Shortly  alter  this  Mr.  Forsyth  delivered  his  bill  of  costs,  when  it  appeared 
that  a  portion  of  it  consisted  of  costs  incurred  by  neither  the  first  nor  the  second 
mortgagees,  and  costs  which  could  not  properly  be  added  to  the  mortgage  securities, 
and  which  (the  Court  said)  would  not  have  been  payable  by  Mr.  Greenwood  if  he 
bad  filed  a  bill  to  redeem  the  mortgages.  In  fact,  they  consisted  of  costs  which  had 
been  incurred  by  Jackson  the  mortgagor,  and  were  due  from  him  to  Forsyth,  but  not 
in  his  character  of  solicitor  of  the  mortgagees,  and  they  were  costs  which  Forsyth, 
though  solicitor  of  the  mortgagees,  could  not  have  required  them  to  pay. 

Mr.  Greenwood  thereupon  applied,  by  summons,  for  an  order  to  tax  Mr.  Forsyth's 
bill,  and  his  application  was  adjourned  into  Court. 

Mr.  Selwyn,  for  Mr.  Greenwood,  argued  that,  as  he  had  been  compelled  to  pay  the 
costs  in  order  to  prevent  a  sale  of  the  property,  and  therefore,  under  pressure,  the 
bill  was  taxable  under  the  6  &  7  Vict.  c.  73.  Secondly,  that  it  was  taxable  at  the 
instance  of  the  third  mortgagee,  who  was  not  only  the  party  liable  to  pay  but  who 
had  actually  paid  it. 

Mr.  Hobhouse,  amtrii.    The  bill  is  not  taxable  under  the  7  &  8  Vict,  a  73,  for  no 

Brt  of  the  business  was  transacted  in  Chancery,  but  part  was  done  in  the  (>)mmon 
eas ;  this  Court,  therefore,  has  no  jurisdiction  in  the  matter.  If  the  bill  be  taxable, 
then  the  application  must  be  made  by  Mr.  Jackson,  whose  estate  will  be  sought  to 
be  charged.  But,  in  fact,  it  is  a  mere  matter  of  account  between  the  mortgagor  and 
the  mortgagees,  and  Greenwood,  who  has  executed  a  deed  ad-[143}-mitting  the  amount 
to  be  due,  is  estopped,  and  cannot  open  the  account  upon  summons. 
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Mr.  Selwyii,  io  reply. 

Jan.  12,  1865.  Thk  Master  or  the  Rolls  [Sir  John  RomillyJ.  This  it  a  oas^ 
of  aome  singularity ;  in  form  it  is  an  application  to  tax  the  bill  of  Mr.  Forsyth,  but, 
in  substance,  it  is  to  alter  and  reform  an  indenture  of  transfer  of  a  mortga^  to  Mr. 
Greenwood,  who  is  the  applicant  upon  the  present  occasion.  The  real  state  of  the 
faatM  is  this : — [His  Honor  stated  the  facts.] 

Mr.  Greenwood  says,  "  I  have  been  deceived  in  this  miltter  by  Mr.  Forsyth,  though 
unintentionally  on  his  part  I  never  intended  to  pay  more  than  what  was  actually 
due  on  the  mortgages  prior  to  mine,  and  I  intended  merely  to  pay  the  amount  which 
I  should  have  been  liable  to  pay  if  I  had  redeemed  them.  I  insist,  therefore,  upon 
the  repayment  of  so  much  as  did  not  consist  of  costs  incurred  by  or  were  payable  to 
the  nnor  mortgagees,  or  to  their  solicitor  acting  as  such." 

There  is  a  great  deal  of  force  in  what  Mr.  Greenwood  alleges,  but  it  is  difficult  to 
see  how  he  can  obtain  relief  on  the  present  application.  It  seeks  to  tax  the  bill  of 
Mr.  Forsyth,  and,  in  doing  so,  to  exclude  the  oonsideration  of  all  items  due  from  the 
mortgagor  alone.  If  the  application  were  to  tax  the  whole  bill,  and  the  only  question 
were  the  fact  whether  the  business  had  been  done,  and,  if  so,  whether  the  proper 
amount  had  been  charged  for  it,  then  it  would  be  an  application  to  have  the  bill  of 
Forsyth  as  to  costs  incurred  in  respect  of  the  [144]  mortgages  taxed.  The  proper 
person  to  apply  for  that  purpose  is  Mr.  Jackson,  who  unquestionably  would  be  entitled 
to  do  so,  but  who,  as  I  understand  from  counsel,  is  satisfied  with  the  bill,  and  who 
neither  takes  nor  authorizes  any  steps  to  be  taken  for  that  purpose. 

I^  on  the  other  hand,  this  be  an  application  to  reduce  the  amount  paid  upon  the 
redemption  or  transfer  of  the  mortgages,  I  am  unable  to  see  how  this  can  be  obtained 
on  an  application  to  tax  this  bill. 

The  case  lies  in  a  peculiar  position.  On  one  hand,  I  do  not  understand  that  Mr. 
Jackson  admits  that  £4300  was  the  amount  due  on  the  mortgages  to  Hall  and  Arm- 
strong and  to  King  and  Itiley ;  and,  if  he  do  not,  there  is  nothing  that  I  can  find  in 
these  papers  to  bind  him  as  to  any  such  matter,  and  the  result  may  be,  that  Green- 
wood or  Cowland,  having  paid  the  £4300  on  the  belief  that  this  was  a  charge  on  the 
property  included  in  the  first  mortgage,  may  find,  on  investigation,  that  this  amount 
is  reduced  to  £4100,  or  even  to  a  lower  sum.  Certainly  Mr.  Jackson  is  not  bound  by 
the  deed  to  which  he  was  no  party,  and  I  have  seen  nothing  which  amounts  to  an 
admission,  on  his  part,  that  such  an  amount  was  due.  In  such  case,  the  result  may 
be,  and,  if  the  account  of  the  bill  of  costs  given  by  the  applicant  be  correct,  probably 
will  be  that  Mr.  Greenwood  or  Mr.  Cowland  has  paid  a  debt  due  from  Jackson  to 
Forsyth,  for  the  repayment  of  which  they  have  no  security  at  alL 

Subject  to  an  observation  I  am  about  to  make  on  the  indentures  of  transfer,  it 
would  appear  clear  that,  if  from  any  cause  whatever,  Mr.  Greenwood  became  liable  to 
pay  a  bill  of  costs  due  from  Jackson  to  Forsyth,  he  (Greenwood)  would  be  entitled  to 
have  that  taxed,  and  [146]  could  be  required  only  to  pay  so  much  thereof  as  Jackson 
himself  would  be  bound  to  pay,  and  which  amount  would,  of  course,  be  the  measure 
of  what  Greenwood  could  recover  again  against  Jackson.  It  is  true  that  Jackson 
might  waive  this  taxation  and  admit  the  amount  claimed  to  be  the  amount  due ;  and 
this,  on  the  present  occasion,  as  far  as  he  can  do  so,  not  being  a  party  to  this 
proceeding,  I  understand  Mr.  Jackson  to  do.  But  this  .is  not  Mr.  Greenwood's 
application ;  his  object  is  to  exclude  altogether  Jackson's  bill  of  costs  due  to  Forsyth, 
and  to  confine  the  najrment  to  the  bills  of  costs  properly  payable  by  Hall  and 
Armstrong  and  by  King  and  Riley.  And  in  answer  to  this  application  sd  limited, 
even  if  it  could  be  obtained  on  application  to  tax,  arises  this  difficulty,  viz.,  that  Mr. 
Greenwood  is  party  to  a  deed  under  seal  by  which  he  admits  the  amounts  due  on  the 
mortgages  to  be  £4300,  which,  if  true,  supersedes  all  question  of  taxation,  either  of 
the  whole  bill  or  of  a  part  of  it  It  appears,  on  the  evidence  before  me,  that  this 
recital  is  not  correct,  and  that  this  was  not  the  amount  due  on  the  two  sets  of  mort- 
gages ;  but  Mr.  Greenwood,  as  long  as  the  deed  so  stands,  seems  to  me  to  be  estopped 
from  alleging  the  contrary :  it  is  clear  that  if,  independently  oi  the  deed,  Mr.  Green- 
wood were  entitled  to  have  the  bill  taxed,  there  is  nothing  in  the  mode  and  time  of 
payment  to  deprive  him  of  that  right.  But  though  payment  of  an  undelivered  bill 
of  costs,  in  the  absence  of  any  agreement  as  to  the  amount  of  the  bill,  without 
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iuspectioD,  will  not  debar  a  penon  of  the  right  he  had  to  tax  previooaly  to  payment, 
yet  I  know  no  case  where  a  penon  who  has  esecoted  a  deed,  acknowledging  the 
amount  of  the  bill  to  be  a  given  fixed  sum,  has  been  allowed  to  hare  the  bfll  taxed 
and  the  amount  in  the  deed  altered,  as  long  as  that  deed  remains  uncancelled.  Here 
it  goes  still  farther,  for  the  deed  admits  the  amounts  to  be  due  on  each  mortgage, 
amounting  together  [146]  to  J&4300,  and  I  am  of  opinion  that,  as  long  as  this  stands 
in  the  deed,  I  cannot  allow  the  amount  to  be  contested. 

It  would  unquestionably  have  been  dififerent  if  a  written  agreement  had  been 
executed  between  Mr.  Forsyth  and  Mr.  Greenwood,  whereby  Mr.  Forsyth  agreed  to 
have  the  amount  of  what  was  due  on  each  mortgage  ascertained,  notwithstanding  the 
deed,  and  had  agreed  to  repay  what,  if  anything,  on  taking  that  account,  should 
appear  to  fall  short  of  the  amount  mentioned  in  the  deed  and  paid  by  Gkaenwood,  or 
even  if,  in  the  absence  of  any  written  agreement,  a  parol  agreement  to  the  like  effect 
had  been  clearly  proved ;  but  then  the  application  would  have  proceeded  on  the 
agreement  as  a  separate  matter,  and  the  deed  would  have  remained  without  Uie 
necessity  of  any  alteration.  But  although  I  have  carefully  examined  the  evidence  for 
this  purpose,  I  have  been  unable  to  find  any  such  agreement  even  alleged,  much  leas 
proved.  The  consequence  is  that  this  is  not  a  case  where,  on  an  ordinary  applioation 
to  tax  the  bill,  the  Court  can  entertain  the  question.  If  the  Court  can  deal  wit^  it 
all,  on  which  point  I  decline  to  express  any  opinion,  it  must  be  by  bill. 

In  my  opinion,  however.  Greenwood  had  not  properly  explained  to  him  that  the 
£425,  lis.  8d.  for  costs  included  costs  due  from  the  mortgagor  Jackson,  as  well  as 
the  costs  of  the  two  sets  of  the  mortgi^ees,  and  I  shall,  therefore,  in  dismissing  the 
summons,  decline  to  give  any  costs  on  either  side. 

Note.— Affirmed  by  the  Lords  Justices,  29th  June  1865.    [2  De  G.  J.  &  S.  509.] 

P.47]    Stbaebb  v.  Ewimo.    Dee.  20,  1864;  Jan.  11,  1865. 
[S.  C.  11  L.  T.  588;  11  Jur.  (N.  S.)  127 ;  13  W.  R.  286.] 

Stoppage  in  transitu  is  an  ordinary  legal  right,  as  to  which  this  Courts  unless  by 
reason  of  some  unusual  circumstances,  will  not  interfere. 

The  Plaintiff  sold  some  coals  to  the  Defendant,  and  shipped  them  for  exportation, 
and  the  bill  of  lading  was  made  out  and  delivered  to  the  vendee's  agent.  The 
Plaintiffs,  not  having  received  payment,  instituted  a  suit  for  an  injunction  and  to 
obtain  possession  of  the  bill  of  lading,  and  they  supported  their  equity  by  allega- 
tions of  gross  fraud,  which  were  disproved.  The  bill  was  dismissed  with  costs,  the 
Plaintiffs  remedy  being  by  action  against  the  purchaser  for  the  price. 

This  Court  visits  very  severely  a  Pluntiff  who  makes  a  charge  of  fraud  against  s 
Defendant,  which  he  is  unable  to  sustain  by  evidence.  The  rule  is  more  stringent 
where  the  introduction  of  the  charge  is  made  for  the  purpose  of  giving  the  Court 
jurisdiction. 

The  expression  "  costs  following  the  event "  refers  to  an  event  produced  by  the 
decision  of  the  Court,  and  not  to  one  arising  from  a  compromise  between  the 
parties. 

The  facts  of  this  case  are  fully  stated  in  the  judgment. 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Plaintiffs. 

Mr.  &igKallay  and  Mr.  Lindley,  for  Ewing : — Goodhart  v.  Lowe  (2  Jac.  &  W.  349) ; 
Broume  v.  Ware  (3  Hurl.  &  N.  484) ;  New  Brunswick,  &c..  Company  v.  Conybeare  (9  H. 
of  L.  Cas.  711). 

Mr.  Stephens,  for  Nasmyth. 

Mr.  Kay,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  This,  though  in  form  a  motion 
to  determine  how  and  by  whom  the  costs  of  the  various  parts  to  this  suit  are  to  be 
paid  is,  in  substance,  the  bearing  of  the  cause. 

The  object  which  the  Plaintiffs  had  in  filing  the  bill  has  been  attained  by  the 
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injunction  obtained  by  them  [Itt]  in  Hhe  suit,  and  they  contend  and  insist  that  the 
costs  must  follow  the  result. 

The  Defendants,  or  rather  the  principal  Defendant,  contends  that  the  suit  is 
altogether  improper,  that  it  was  an  abuse  of  the  process  of  this  Court,  and  that  but 
for  an  allegation  of  fraud  and  collusion,  and  another  of  insolvency,  both  of  which 
allegations  are  disproved  by  the  evidence,  the  suit  would  have  been  stopped  by 
demurrer,  and  no  injunction  at  all  obtained.  They  insist,  also,  that  the  injunction 
was  obtained  on  a  false  representation  made  to  the  Court,  and  that  even  if  the  suit 
oould  have  been  entertaineid,  this  injunction  would  have  been  dissolved  on  the  real 
facts  being  made  apparent  to  the  Court. 

The  facts  of  the  case  are  as  fellows : — 

The  Defendant  Ewing,  in'  the  year  1864,  carried  on  business  as  a  commission 
merchant  both  in  London  and  in  Liverpool,  but  he  resided  in  London,  and  transacted 
his  business  at  Liverpool,  through  his  agent  the  Defendant  Fraser  of  the  firm  of 
Fraser,  Bond  &  Co. 

In  July  1864  Fraser,  as  the  agent  of  Ewing,  agreed  with  the  Plaintiffs  that  they 
should  supply  a  quantity  of  coke,  to  be  shipped  to  the  East  Indies,  at  23s.  per  ton 
free  on  board  some  ship  to  be  named  by  the  Defendant.  Accordingly,  the  Plaintiffs, 
in  performance  of  their  contract,  in  the  month  of  September  last,  delivered  753  tons, 
6  cwt.  of  coke  on  board  the  "Pensacola"  lying  at  Liverpool,  and  completed  this 
delivery  on  the  17th  of  September,  and  they  sent  the  invoice  of  this  delivery  to  the 
Defendant  Ewing,  which  was  made  out  to  him  in  these  words : — 

"  Newcastle-upon-Tyne. — Messrs.  James  Ewing  &  Co.  debtors  to  Straker  [148]  & 
Sons, jwr  Heniy  Smith  &  Co.,  per  the  '  Pensacola,'  J.  Stewart,  master,  for  763  ^ths 
tons  Brancepetn  coke,  at  23s.  per  ton,  £86Q,  5s.  1  Id." 

Three  days  afterwards  the  "Pensacola"  sailed  for  Bombay.  The  bills  of  lading 
bore  date  the  same  day  as  the  invoice,  but,  as  the  coke  had  not  been  paid  for  at  that 
time,  they  were  made  out  in  the  names  of  Fraser,  Bond  &  Co.,  of  Liverpool,  "as 
agents."  These  last  words  were  inserted  in  the  bills  of  lading  without  specuying  for 
iraom  they  were  agents. 

In  this  state  of  things,  without  reference  to  anything  further,  the  legal  rights  and 
obligations  of  the  parties  concerned  were  very  clear ;  the  Defendant  Ewing  was  liable 
to  pay  the  Plaintiffs  the  £866,  5s.  lid.,  the  invoice  price  of  the  coke,  and  he  was 
entitled  to  receive  the  bills  of  lading. 

A  complication,  however,  arose  in  the  transaction  from  this  circumstance : — ^The 
eoke  in  reality  was  bought  by  Ewing  for  the  Defendant  Nasmyth,  and  this  circum- 
stance appears  to  have  been  known  to  Henry  Smith  &  Co.,  the  agents  of  the  Plaintiffs 
at  Liverpool,  through  whom  the  contract  was  entered  into.  It  was  probably  also 
known  to  the  Plaintiffs  themselves.  There  appears  to  have  been  an  unsettled  account 
between  the  Defendant  Nasmyth  on  the  one  side  and  the  Defendant  Ewing  on  the 
other.  Ewing  insisted  that  if  Nasmyth  took  the  coke  he  should  pay  for  it.  Nasmyth, 
on  the  other  band,  insisted  on  having  the  coke,  and  also  on  making  it  the  means  of 
discharging  a  balance  claimed  by  him  to  be  due  to  him  on  this  account.  He  declared 
that  he  would  only  pay  the  balance  of  the  invoice  price,  after  deducting  the  amount 
he  claimed  to  be  du  3  to  him  from  Ewing.  In  this  [1601  state  of  circumstances  Ewing 
gave  notice  to  Fraser,  Bond  &  Co.  not  to  part  with  the  Dills  of  lading  until  they  were 
paid  for  the  coke,  and  Nasmyth,  through  his  solicitors,  gave  a  similar  notice  to 
Fiaser,  Bond  &  Co.  not  to  part  with  the  bills  of  lading  except  to  Nasmyth,  offering, 
on  this  being  done,  to  pay  any  balance  of  account  which  might  be  due  from  him  to 
Ewing. 

In  this  state  of  things  the  course  which  ought  to  have  been  pursued  by  all  parties 
seems  to  me  to  be  very  plain.  The  sellers  of  the  coke  were  the  Plaintiffs,  the  buyer 
was  the  Defendant  Ewing.  Fraser,  Bond  &  Co.  ought  to  have  indorsed  over  and 
delivered  the  bills  of  lading  to  Ewing,  on  receiving  from  him  an  undertaking  to 
indemnify  them  against  all  proceedings  by  the  Plaintiffs  in  respect  of  them,  and 
possibly  by  Nasmyth,  though  he  obviously  had  no  legal  rights  either  to  the  coke  or 
to  the  bills  of  lading.  The  Plaintiffs  ought  to  have  applied  to  the  Defendant  Ewing 
for  payment  of  the  price  of  the  coke,  and  if  he  refused  it  they  should  have  commenced 
an  action  at  law  against  hioL    Instead  of  doing  this,  they  file  a  bill  in  this  Court  to 
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prevent  Fnser,  Bond  &  Ca  from  parting  with  the  bQls  of  lading,  and  praying  for  a 
receiver  to  take  possession  of  the  bills  of  lading  and  of  the  coke. 

The  question,  therefore,  which  I  have  to  consider  is,  what  ooorae  I  ou^t  to  haTe 
taken  if  this  suit  had  come  to  a  hearing,  and,  if  the  Plaintiffs  were  still  unpaid,  the 
price  of  the  coke  sold  by  them.  So  reearding  it,  the  case  appears  to  me,  on  tbe 
whole  of  the  evidence,  to  be  a  simple,  orainary  case  of  eoods  sold  and  delivered  hf 
one  person  to  another  person,  who  is  the  buyer.  If  this  C!ourt  were  to  interfere  in 
such  cases,  it  would  produce  great  evils  and  lead  to  much  expensive  litigation.  Here 
Ewing,  through  Fraser,  Bond  &  Ckx,  contracts  to  buy  [161]  a  certain  quantity  of  ooke 
from  the  Plaintiffs,  to  be  delivered  on  board  a  ship  at  a  particular  price.  The 
Plaintiffs  duly  perform  their  part  of  the  contract^  the  coke  is  dolv  delivered  on 
board  the  "  Pensacola."  When  this  was  done  all  the  property  of  the  Plaintifb  in 
and  all  their  lien  upon  the  ooke  was  gone.  The  delivery,  as  they  very  properly  pat 
it  in  their  bill,  was  complete.  The  captain  of  the  "  Pensacola, '  who  received  the 
coke  and  signed  the  bill's  of  lading,  received  the  ooke  as  the  agent  of  the  purchaser, 
and  the  delivery  was  as  complete  as  if  the  delivery  had  b^n  made  perB(H]aUyto 
the  Defendant  Ewing. 

This  being  so,  all  question  about  stoppage  in  /raiut^u  is  gone,  and  that  doctrine 
has  no  relation  to  or  bearing  upon  this  case.  If  one  merchant  sells  and  deliven 
|;oods  to  another  without  receiving  the  prices  of  them,  the  only  remedy  the  seller  has 
IS  by  action  at  law ;  he  cannot  seize  the  goods  he  has  delivered,  either  in  the  bands 
of  a  purchaser  or  in  the  hands  of  any  agent  or  servant  of  his.  This  obeervatioa 
applies  as  well  to  the  bills  of  lading  as  it  does  to  the  goods  themselves ;  exactly  the 
same  rights  and  obligations  attach  to  the  bills  of  lading  as  attach  to  the  goods  them- 
selves. If  the  Plaintiffs  were  entitled  to  stop  the  bills  of  lading,  they  wouui  have  been 
entitled  to  stop  the  ooke  in  the  "  Pensacola  "  until  the  payment  had  been  made  to  them. 
Accordingly,  this  is  the  view  taken  in  the  pleadings,  and  this  is  the  scope  of  the 
prayer  of  the  Plaintiffs'  bill  which  in  paragraph  4  prays  that  a  receiver  may  be 
appointed  to  take  possession  of  the  coke. 

This  is,  however,  in  my  opinion  a  complete  misconception  of  their  position  by  the 
Plaintiffs.  Thev  were  at  liberty  to  refuse  to  part  with  their  goods  until  they  had 
been  paid,  but  having  done  so  all  they  could  require  [162]  was  payment  from  the 
buyer,  and  this  Court  was  not  and  is  not  the  proper  tribunal  to  enforce  payment. 

But  the  Plaintiffs  have  gone  far  beyond  this,  for  they  have  filed  this  bill  in  order 
to  enforce  payment  of  the  coke  without  ever  having  applied  to  the  purchaser,  vis., 
the  Defendant  Ewing  for  payment.  They  have  been  satisfied  with  the  statement  of 
Fraser,  Bond  &  Co.  that  Ewing  said  that  be  would  not  pay  for  the  coke,  and  without 
making  any  application  to  him  personally,  they  put  this  bill  on  the  file.  They  not 
only  do  this,  but  they  go  a  great  deal  further,  and  make  the  following  charges  against 
the  Defendants  Ewing  and  Nasmyth  : — 

"  The  Plaintiffs  have  discovered,  and  it  is  the  fact,  that  the  mode  of  obtaining  the 
said  coke  from  the  Plaintiffs  was  altogether  a  scheme,  concerted  between  James 
Ewing  and  Charles  James  Nasmyth,  in  order  to  get  such  coke  from  the  Plaintiffs 
without  paying  the  price  thereof,  and  that  for  this  purpose  the  last-mentioned  Defendant 
agreed  that  the  said  coke  should  be  purchased  by  James  Ewing  as  the  ostensible 
buyer  thereof,  and  that  Charles  James  Nasmyth  should  then  pretend  that  such  coke 
was  bought  by  him  as  principal,  and  that  he  should  then  claim  to  set  off  against  the 
price  hereof  a  debt  which  was  previously  due  from  James  Ewing  to  him,  and  should 
thus  obtain  payment  of  such  debt,  and  should  leave  the  Plaintiffs  to  recover  payment 
if  they  could  from  James  Ewing,  who,  as  all  the  Defendants  knew,  was  quite  unable 
to  make  such  payment." 

In  another  part  of  the  bill  the  Plaintiffs  charge  the  Defendant  Ewing  with  insol- 
vency. In  support  of  this  charge  of  insolvency  there  is  not  one  tittle  of  evidence ;  not 
only  is  it  untrue,  but  it  does  not  appear  that  the  Plaintiffs  ever  at  any  time  believed 
it  to  be  true.  The  [163]  utmost  that  the  Plaintiffs  venture  to  swear  respecting  the 
imputed  insolvency  of  the  Defendant  Ewing  is,  that  they  had  reason  to  think  that  he 
might  have  been  insolvent;  but  they  do  not  say  that  they  ever  thought  so;  and  this 
assertion  that  they  had  reason  so  to  think  is  introduced,  not  for  the  purpose  of  proving 
the  allegation,  but  for  the  purpose  of  endeavouring  to  defend  the  introduction  of  it, 


Digitized  by 


Google 


UtU^r.m.  8TBAKEB  V.  EWING  59d 

while  on  the  evidence  itaelf  there  is  nothing  which  could  induce  a  reaaonable  man  to 
entertain  such  opinion.  Insolvency  is  a  very  serious  charge  to  be  made  against  a 
person  engaged  in  trade  or  commerce,  and  when  made  wantonly,  or  without  due 
oonsideration,  it  recoils  on  the  person  who  makes  it. 

The  other  charge  is  one  of  still  graver  import ;  it  alleges  that  both  the  Defendants 
(Ewing  and  Nasmyth)  entered  into  a  scheme  to  obtam  goods  from  the  Plaintiffs 
without  paying  for  them.  This  charge  is  supported  thus  in  the  affidavit  on  which 
the  inionctitm  was  obtained : 

"  I  believe  that  it  is  the  foct  that  the  mode  of  obtaining  the  said  coke  from  the 
Plaintiffs  was  altogether  a  scheme,  which  was  concocted  between  James  Ewing  and 
Charles  James  Nasmvth  in  order  to  get  such  coke  from  the  Plaintiffs  without  payine 
the  price  thereof,  and  that  for  this  purpose  the  said  last-mentioned  Defendants  agreed 
together  that  the  said  coke  should  be  purchased  by  James  Ewing  as  the  ostensible 
buyer  thereof,  and  that  Charles  James  Nasmyth  should  then  pretend  that  such  coke 
was  bought  for  him  as  principal,  and  that  he  should  then  claim,  as  he  does  in  fact  now 
claim,  to  set  off  against  the  price  thereof  a  debt  previously  due  from  James  Ewing  to 
him,  and  should  thus  obtain  payment  of  such  debt,  and  should  leave  the  Plaintiffo 
to  recover  payment  if  they  could,  from  James  Ewing  who,  as  I  believe  all  the  said 
Defendants  knew,  was  quite  unable  to  make  such  a  payment." 

[164]  This  charge  not  only  is  not  proved  but  it  is  disproved,  not  merely  bv  the 
oaths  of  the  parties  concerned  but  also  by  the  whole  character  and  by  all  the  details 
of  the  transaction  itself,  and  though  the  Plaintiff  Joseph  Straker,  in  the  passage  I 
have  read,  swelirs  to  his  belief  only,  now  on  the  full  disclosure  of  the  whole  matter, 
there  does  not  appear  that  there  was  or  is  a  single  fact  which  ought  to  have  induced 
a  reasonable  man  to  entertain  such  a  belief. 

This  Court  has  always  visited,  and  I  trust  will  always  visit,  very  severely  a 
Plaintiff  who  makes  a  charge  of  fraud  against  a  Defendant,  and  is  afterwards  unable 
to  sustain  the  charge  by  evidence.  But  if  this  rule  is  to  be  made  more  stringent  in 
any  one  case  more  than  another,  it  is  when  the  only  circumstance  that  can  give  the 
Court  jurisdiction  to  entertain  the  case  at  all  is  the  fact  that  the  Defendants  have 
been  guilty  of  fraud  and  collusion,  where  in  fact  the  interposition  of  the  Court  is 
rested  on  this  allegation,  and  where  its  aid  is  prayed  to  defeat  such  fraud  and 
collusion. 

I  have  already  stated  my  opinion  that  this  was  not  even  a  case  for  stoppage 
tH  transitu ;  but  if  it  were,  and  the  case  is  presented  in  that  light  by  the  bill,  this 
would  be  an  ordinary  legal  right  enforcible  by  an  ordinary  legal  remedy,  and,  unless 
by  reason  of  some  unusual  circumstances,  this  Court  would  not  interfere.  And, 
accordingly,  in  order  to  give  this  Court  power  to  entertain  the  case,  it  nrast  be  shewn 
that  some  fraud  on  the  part  of  one  or  more  of  the  Defendants  or  some  collusion 
between  them  existed.  Assuming  such  fraud  to  exist  the  suit  is  properly  framed, 
without  it  there  could  be  no  pretence  for  making  the  Defendant  Nasmyth  a  party, 
between  whom  and  the  Plaintiffs  there  was  no  privity  of  any  sort.  Accordingly,  in 
order  to  obtain  [166}  the  interposition  of  the  Court,  it  is  broadly  alleged  in  the  bill  that 
the  two  Defendants,  Ewing  and  Nasmyth,  laid  a  scheme  to  obtain  the  coke  without 
payment,  in  other  words  to  defraud  the  Plaintiffs  of  their  property.  And  as  some 
evidence  of  this  was  necessary  in  order  to  obtain  from  the  Court  an  interim  order  or 
an  injunction,  this  accusation  is  inserted,  though  in  a  somewhat  more  mitigated  form, 
in  the  affidavit  on  which  the  injunction  was  obtained  in  the  passage  I  have  already 
read,  not  indeed  as  a  positive  fact,  but  as  a  matter  believed  by  the  Plaintiffs  to  M 
true.  Thereupon,  and  on  the  strength  of  this,  the  Court  granted  an  itUerim  order  or 
an  ex  parte  injunction,  which  amounts  to  the  same  thing;  this  is  extended  from  time 
to  time,  in  order  to  enable  the  affidavits  on  both  sides  tol)e  completed,  till  the  hearing 
of  the  motion,  and  when  the  motion  is  heard  it  turns  out  that  there  is  not  a  shadow 
of  truth  in  this  charg&  On  this  ground  alone  the  Court  would  have  dissolved  the 
injunction  if  it  had  been  applied  to  for  that  purpose. 

But  treating  the  matter  now  as  the  hearing  of  the  cause,  and  assuming  for  this 
purpose  that  the  Plaintiffs  have  not  received  any  part  of  the  price  of  the  coke 
delivered  by  them,  this  case  fails  in  every  respect ;  the  Court  has  no  power  to  enter- 
tain the  question,  and  the  defamatory  charges,  by  which  the  jurisdiction  was  en- 


Digitized  by 


Google 


594  HUNT  V.   MAKIEBE  MHUT.W. 

deavoured  to  be  obtained,  have  wholly  failed.  In  such  a  case,  if  it  had  tested  there,  it 
would  be  pbiin  that  the  Plaintiffs'  bill  would  simply  have  been  dismissed  widi  oosti. 
Ab  the  case  now  stands,  in  addition  to  this,  it  appears  that  no  api^cation  for  payment 
was  made  to  the  Defendant  Ewing  before  the  bill  was  filed,  and  that  though  he  told 
Fraser,  Bond  &  Co.  that  he  would  not  pay  for  the  coke,  yet,  when  he  took  legal  advice 
and  understood  his  position,  he  was  at  once  ready  and  [1116]  willing  to  pay  for  it  if 
he  got  the  bills  of  lading,  and  this  he  has  accordingly  done. 

I  might  now  properly  conclude,  but  before  parting  with  the  case  I  am  desirous  d 
noticing  an  argument  in  favour  of  the  Plaintiffs,  which  I  stated  in  the  outset,  and 
which  has  been  much  insisted  upon  on  their  behalf.  It  is  this : — It  was  said  that  the 
general  rule  adopted  by  the  Court  is  to  make  the  costs  follow  the  event ;  that  in  .this 
case  the  effect  of  this  suit  has  been  to  obtain  for  the  Plaintiffs  the  price  of  the  coke 
supplied  by  them,  and  that  they  ought  therefore  to  have  the  costs  incidental  to  Uieir 
successful  suit.  There  is  an  obvious  fallacy  in  this  reasoning ;  when  the  Court  uses 
the  expression  "  that  the  parties  must  abide  by  the  usual  rule,  and  that  the  costs 
must  follow  the  event,"  it  speaks  of  an  event  produced  by  the  decision  of  the  Court, 
not  one  settled  by  the  compromise  of  the  parties.  If  no  compromise  had  been  entered 
into  and  the  suit  had  been  brought  to  a  hearing  before  me  the  event  would  have  been 
the  dismissal  of  the  bill.  I  am,  by  the  arrangement  between  the  parties,  to  deal  with 
this  case  exactly  as  if  no  compromise  had  been  entered  into,  exactly  as  if  this  cause 
had  been  argued  before  me  on  the  present  evidence,  at  a  time  when  it  was  ripe 
for  hearing.  The  rule,  therefore,  so  far  from  being  fiivourable  to  the  Plaintira, 
is  adverse  to  them.  This  suit,  in  my  opinion,  ought  not  to  have  been-  instituted, 
and  the  Plaintiffs  can  derive  no  advantage  from  a  compromise,  extorted  by  the 
combined  effect  of  the  peculiar  position  of  risk  in  which  this  carso  would  have 
been  placed  had  it  arrived  in  India  without  anyone  being  authorized  to  receive  it, 
and  the  order  of  the  Court  produced  by  the  misstatements  I  have  commented 
upon.  The  injunction  obtained  by  the  aUegation  of  collusion  and  insolvency  may 
possibly  have  been  the  cause  of  the  Defendant  [1ST]  Ewine  paying  the  money 
rather  than  running  the  risk  of  the  coke  being  lost  on  its  arrival  at  BomiMty,  from  the 
want  of  some  person  authorized  to  receive  and  dispose  of  it.  But  the  injunction  was 
improperly  obtained,  and  although  it  may,  in  the  way  I  have  mentioned,  have  been 
beneficial  to  the  Plaintiffs,  it  can  confer  no  advantage  upon  them  as  regards  the  final 
conclusion  and  costs  of  the  suit. 

It  follows  from  all  this  that  the  Plaintiffs  must  pay  the  costs  of  the  suit  of  all  the 
Defendants.  As  the  costs  of  Fraser,  Bond  &  Co.  have  already  been  paid  by  the 
Defendant  Ewing,  he  will  add  them  to  his  own  costs  and  receive  the  increased 
amount  from  the  Plaintiffs,  who  will  also  have  to  pay  the  costs  of  the  Defendant 
Nasmyth. 

p,67]    Hunt  o.  Manikbk.    Dee.  8,  1864. 

[Affirmed,  34  L.  J.  Ch.  142 ;  11  L.  T.  723 ;  11  Jur.  (N.  8.)  28; 
13  W.  R.  363;  6  N.  R.  181.] 

Spurious  champagne,  having  a  counterfeit  brand,  was  deposited  with  wharfingers,  who^ 
having  notice  of  the  fraud  and  that  an  injunction  was  about  to  be  applied  for, 
refusM  to  deliver  it  over  to  the  holder  of  the  dock  warrants.  The  Court,  upon 
bill  filed,  restrained  an  action  for  damages  for  the  non-delivery,  commenced  by  the 
holder  of  warrants  against  the  wharfingers. 

The  Plainti£b,  Messrs.  Hunt,  were  London  wharfingers.  In  the  year  1862  some 
cases  of  champagne,  branded  as  the  produce  of  Veuve,  Cliquot,  Ponsardin  &  Ck>., 
were  warehoused  at  their  wharf  on  dock  warrants  made  out  in  the  name  of  Bernard. 
The  wine  was  in  fact  spurious,  and  branded  with  the  counterfeit  mark  of  the  firm  of 
Veuve,  Cliquot,  Ponsardin  &  Co.,  and  who,  having  discovered  the  fraud,  gave  notice 
of  that  fact  to  the  Plaintiffs  on  the  6th  February  1863.  They  also  stated  that  the 
wine  was  about  to  be  sold,  and  that  they  would  apply  for  an  injunction  on  the  next 
day  to  prevent  the  sale,  and  they  requested  the  Flain-[158]-tiffs  to  detain  the  wine 
until  the  injunction  should  have  been  obtained.    The  bill  was  accordingly  filed  by 
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Ponsardin  (Pomardm  v.  SUar)  on  the  13th  of  Febitiary  186S,  the  ofaly  Defendants 
being  Stear  and  the  Plaintiffs.  About  3  o'clock  on  the  same  day  Mani^re,  who  was 
the  indorsee  of  the  dock  warrants,  demanded  the  wine  of  the  wharfingers,  but  they 
refused  to  deliver  it.  An  injunction  was  granted  on  the  same  day  to  restrain  the 
Plaintiffs  from  parting  with  the  wine,  and  notice  of  whioh  was  given  to  the  Plaintiffs 
on  the  same  day,  but  after  they  had  refused  to  deliver  it  to  l£suii^re.  The  writ  of 
injunction  was  served  on  the  PlaintifCs  subsequently. 

By  arrangements,  in  the  suit  of  Ponsardin  v.  Stear,  the  wine  was  sold  as  in 
Pfmtardm  v.  Peto  (33  Beav.  642),  the  counterfeit  brand  having  been  removed. 

Mani^re,  insisting  that  the  Plaintiffs  were  not  justified  in  refusing  to  deliver  up 
the  wine  to  him  the  indorsee  of  the  dock  warrants,  brought  an  action  against  the 
Plaintiffs  in  June  1864,  to  recover  damages  for  the  wrongral  conversion  of  the  wine. 
This  action  had  proceeded  to  notice  of  trial.  On  the  25th  of  November  1864  the 
Plaintiffs  instituted  this  suit  against  Mani^re  to  restrain  him  from  proceeding  in  his 
action  at  law,  and  a  motion  was  now  made  for  an  injunction. 

Mr.  Selwjrn  and  Mr.  J;  Howard,  for  the  Plaintiffs.  The  Plaintiffs,  having  notice 
of  the  fraud  intended  to  be  practised  on  Messrs.  Cliqnot  and  the  public,  and  that  an 
injunction  was  about  to  be  obtained  to  prevent  it,  were  fully  justified  in  refusing  to 
deliver  over  the  wine,  and  thereby  assist  in  the  fraud.  The  Court,  having  cog-[159]- 
nizance  over  the  subject,  will  protect  the  Plaintiffs,  and,  if  any  damages  are  to  be 
recovered,  it  must  be  in  tjiis  CJourt 

Mr.  Hobhouse,  Mr.  Lovell  and  Mr.  Morgan  Howard,  for  the  Defendants.  The 
duty  which  the  Plaintifib  had  undertaken,  as  mere  aeents,  was  to  deliver  over  the 
property  to  the  persons  having  the  legal  right  to  the  possession,  that  i^  to  the 
mdorsee  of  the  dock  warrants.  It  was  not  for  them  to  have  regard  to  the  mere 
notice  of  any  stranger  that  a  wrong  was  intended,  or  that  a  bill  was  about  to  be 
filed ;  nothing  but  a  positive  injunction  could  justify  them  in  refusing  to  deliver  over 
the  goods  to  the  rightful  owner.  The  proper  test  of  what  was  the  Plaintiffs'  duty  is 
this : — Would  they  have  incurred  any  liability  by  delivering  over  of  the  wine  to  Mr. 
Mani^re  1  It  is  plain  they  would  not,  for,  until  the  injunction  was  granted,  they 
were  under  no  obligation  except  to  the  owner,  and  a  wharfinger  cannot  set  up  the 
rights  of  a  third  party.  At  ail  events,  the  Plaintiffs'  liability  is  a  question  to  be 
determined  at  law,  and  the  action  whioh  will  decide  it  ought  to  proceed ;  Fardn-other 
V.  fTekhvum  (3  Drew.  122). 

Thb  Mastir  of  the  Bolus  [Sir  John  Bomilly].  I  think  that  the  wharfingers 
acted  rightly  on  this  occasion.  As  I  understand  the  case,  it  stands  thus :  There  are 
certain  wharfingers  in  possession  of  wine  which  they  know  to  be  a  fraudulent  and 
spurious  imitation  of  the  manufacture  or  growth  of  other  persons.  They  ure  informed 
by  the  persons  injured  that  they  are  about  to  file  a  bill  and  to  obtain  an  injunction  to 
restrain  their  parting  with  the  wine. 

[1601  The  holder  of  the  dook  warrants  then  comes  and  asks  for  the  delivery  of 
the  goods  before  the  wharfingers  have  notice  of  any  injunction,  and  the  wharfingers 
dechne  to  deliver  them,  saying  that  an  injunction  was  about  to  be  applied  for.  They 
then  send  to  ascertain,  and  find  that  an  injunction  had  actually  been  granted  at  the 
time  when  the  application  was  made  for  the  goods.  The  holder  of  the  dock  warrants 
then  brings  an  action  against  the  wharfingers  for  the  non-delivery  of  the  wine. 

I  am  of  opinion  that  the  wharfingers  would  have  acted  culpably  if  they  had  parted 
with  the  wine  on  that  occasion.  I  assume  that,  at  law,  they  were  bound  to  deliver  it 
up  to  Mani^re,  and  that  a  jury  would  give  him  damages  for  the  non-delivery,  though 
to  what  extent  I  do  not  know ;  still  I  am  of  opinion  that  this  Court  would  require 
persons,  in  the  situation  of  these  wharfingers,  not  to  deliver  up  the  wine. 

Suppose  this  case : — A  sum  of  £1000  being  deposited  at  a  bankers  in  the  name  of 
a  mere  trustee,  a  person  applies  to  the  bankers  saying,  "  This  is  a  trust  fund  belonging 
to  me  which  the  trustee  is  going  to  misapply ;  I  am  about  to  apply  for  an  injunction, 
therefore  do  not  part  with  the  money  in  the  meantime ; "  afterwards  the  bankers 
refuse  to  pay  it  to  the  trustee,  and  subsequently  notice  of  an  injunction  is  given  to 
the  bankers.  Can  the  trustee  bring  an  action  against  the  bankers  for  the  damage  he 
has  sustained  by  being  prevented  from  committing  a  breach  of  trust )  If  that  be  law, 
it  certainly  is  not  equity.    Here  the  only  damage  whioh  the  Plaintiff  in  this  action 
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has  sustained  is  that  the  sparioas  wine  would  have  sold  for  more  if  he  had  been 
allowed  to  sell  it  as  the  genuine  wine  of  Cliquot  &  Co.,  and  he  brings  his  aetkm 
against  the  wharfingers  for  having  prevented  him  from  committing  that  frand. 

[161]  I  believe  that  before  the  writ  of  dittringat  to  prevent  a  transfer  of  stock  had 
been  sanctioned  by  Act  of  Parliament  (5  Vict  o.  5,  ss.  i,  5),  it  did  not  prevent  the 
Bank  of  England  from  allowing  a  transfer,  but  the  practice  was  that  the  bank  gave 
notice  to  the  person  who  had  lodged  the  diitri»ffat  that  they  would  stop  the  tranrfer 
for  three  days,  in  order  to  enable  him  to  obtain  an  injunction. (1)  But  did  anybody 
ever  hear  of  an  action  being  brought  against  the  bank  by  a  trustee  who  had  thus 
been  prevented  by  them  committing  a  breach  of  trast  ? 

I  am  clearly  of  opinion  that  this  is  a  case  in  which  the  wharfingers  acted  properly, 
and  that  they  are  entitled  to  an  injunction  to  stay  the  action  until  the  hearing  of 
this  cause  or  further  order. 

[161]    Whitbhkad  v.  Lynbs.    Dee.  20,  1864;  Jan.  11,  1865. 
[34  L.  J.  Ch.  201 ;  11  Jur.  (N.  S.)  .74 ;  13  W.  R  806.] 

Where  a  person  seeks  for  damages  on  the  ground  of  the  improper  use  of  the  process 
of  this  Court,  and  the  person  against  whom  the  complaint  is  made  requires  the 
matter  to  be  tried  at  law,  this  Court  will  permit  it  to  be  tried  at  law,  instead  of 
itself  assessing  the  damages. 

A  four  days'  order  seems  still  to  be  the  proper  process  for  compelling  a  receiver  to 
pay  over  his  balances  in  accordance  with  an  order  of  the  Court. 

This  was  an  application  on  the  part  of  Alfred  Tyrrell,  the  receiver  in  the  cause, 
that  an  inquiry  might  be  directed  to  assess  the  damages  which  he  had  sustained  by 
the  wrongful  issue  and  execution  of  two  writs  of  fieri  fadas  on  1 6th  September  last, 
and  that  William  Cross  and  John  Edens,  in  whose  names  such  writs  were  issued  by 
Mr.  Burrell  their  solicitor,  and  Mr.  Burrell  himself,  or  some  or  one  of  them,  might 
be  ordered  to  pay  to  Alfred  Tyrrell  the  amount  which  [162]  should  be  so  assessed, 
and  that  they  might  pay  the  costs  of  this  application  and  consequent  thereon. 

By  an  order,  dated  22d  March  1862,  it  was  ordered  that  the  receiver  should  pay 
the  future  balances  which  should  be  reported  due  from  him  in  respect  of  the  descended 
freehold  estates,  as  to  Mth  parts  thereof  to  William  Cross,  and  as  to  |^h  parts  to 
John  Edens. 

By  the  Chief  Clerk's  certificate,  dated  13th  April  1864,  a  balance  of  .£818, 11a  6d 
was  certified  to  be  due  from  the  receiver  on  passing  his  account,  and  which  sum  was 
to  be  paid  as  follows  : — "£730, 168.  4d.  part  thereof,  which  had  arisen  from  rents  and 
profits  of  the  descended  freehold  estates,  was  to  be  paid  and  applied  by  Alfred  Tynvll 
in  the  manner  directed  by  the  order  of  the  22d  of  March  1862." 

Claims  had  been  made  on  these  sums  by  certain  other  persons,  who  bad  filed  a 
bill  and  presented  a  petition  for  enforcing  them,  of  which  notice  had  been  given  to 
the  receiver.  In  consequence  of  these  disputes  the  money  remained  in  the  hands  of 
the  receiver's  solicitors. 

On  the  16tb  of  September  1864  two  writs  oi  fieri  faeiaa  were  issued  by  Mr.  Burrell, 
as  the  solicitor  of  William  Cross  and  John  Edens,  and  put  in  execution  aminst  the 
receiver ;  one  of  such  writs  at  the  suit  of  William  Croes  for  £365,  8s.  2d.  (being  his 
^th  part  of  the  sum  of  £730,  16b.  4d.),  and  the  other  of  such  writs  at  the  suit  of 
John  Edens  for  £267,  19b.  4d.  (being  his  j^th  parts  of  the  sum  of  £730,  16s.  4d.). 

On  2  2d  September  an  application  was  made  by  the  receiver  to  yice-Chancellor 
Kindersley,  as  the  Vacation  [163]  Judge,  to  discharge  the  writs  of  fieri  fadas;  upon 
which  application  an  order  was  made  discharging  the  writs  and  for  payment  by  the 

(1)  See  Tovimin  v.  Copdand,  6  Price,  405;  7  Price,  631 ;  Saott  v.  The  Bank  of 
Englmd,  2  Younge  &  Jervis,  327  ;  Fellmoes  v.  The  Bank  of  England,  Younge,  365 ; 
Argent  v.  The  Bcmk  of  England,  1  Younge  &  C.  (Exch.)  557  ;  fFUUamsv.  The  Bank  of 
England,  2  Younge  &  C.  (Exch.)  265. 
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receiver  of  the  same  of  X366,  88.  2d:  aod  £267,  Ids.  4d.  to  Meaan.  Cross  and  Edens 
respeotively. 

The  questions  noir  argaed  were,  first,  whether  a,  jL  fa.  was  the  proper  process 
against  a  receiver  under  the  Court ;  secondly,  whether,  under  the  peculiar  circum- 
stances of  the  case,  any  process  ought  to  have  been  issued  ex  parte  agunst  the 
receiver ;  and,  thirdly,  as  to  the  proper  modes  by  which  the  receiver  should  enforce 
his  claim  for  damages. 

The  first  question  depended  principally  upon  whether  the  order  of  22d  March 
1862  (which  directed  the  receiver  to  pay  to  Mr.  Cross  ^th  parts  and  to  Mr.  Edens  ^th 
parts  of  the  balances  which  should  be  certified  to  be  due  from  him),  together  with 
the  Chief  Clerk's  certificate  of  13th  April  1864,  constituted  such  an  order  &r  payment 
as  would  entitle  Messrs.  Cross  and  Edens  to  sue  out  a  writ  of  fieri  facias  under  the 
Consolidated  Order  XXIX.,  rule  6,  and  whether  a  receiver  was  a  "jwrson  "  within  the 
meaning  of  the  Consolidated  Order  and  rule.  It  had  hitherto  been  considered  the 
practice  of  the  Court,  in  the  case  of  a  receiver,  that,  before  any  compulsory  process 
could  be  issued  against  him,  a  four-day  order  should  be  obtained  for  the  payment  by 
the  receiver  of  the  money,  and  this  appears  to  have  been  laid  down  by  Lord  Eldon  in 
Davits  v.  Caleraft  (14  Yes.  143) ;  but  no  case  on  the  subject  appears  to  have  been 
decided  since  the  General  Orders  of  10th  May  1839  (made  in  pursuance  of  the  Act  of 
1  &  2  Viet,  c  110),  which  authorized  the  issuing  of  [164]  writs  of  fieri  faeiaa,  and 
which  is  now  the  Consolidated  Order  XXIX.,  rule  6. 

Mr.  Baggallay  and  Mr.  Hardy,  for  the  receiver,  insisted  that  the  process  was 
irregular,  and  that  the  Court  ought  to  assess  the  damages  occasioned  to  the  receiver 
by  uie  wrongful  act  of  Cross,  Edens  and  their  solicitor.  They  cited  Barker  v.  BrvAam 
(3  Wels.  368) ;  Bates  v.  Filling  (6  Bam.  &  C.  38) ;  Sountll  v.  Champim  (6  Adol.  &  E. 
407) ;  Bdin  v.  Steumrd  (14  C.  B.  Bep.  695) ;  Frowd  v.  Lawrence  (1  Jac.  &  W.  665), 
Bailey  v.  Devereux  (1  Yem.  269) ;  Bray  v.  Hooka-  (Dick.  638) ;  Daniel's  Prac  (vol.  i. 
p.  361  (3d  edit) ). 

Mr.  Selwyn,  for  Cross  and  Edens,  insisted  on  the  regularity  of  the  process  and  on 
their  right  to  have  the  matter  tried  at  law. 

Mr.  Hobhonse  and  Mr.  Hemings,  for  Burrell,  argued  that  he  was  not  personally 
responsible ;  Cohen,  v.  Morgan  (6  Dow.  &  Ry.  8) ;  CarraU  v.  Morley  (1  Q.  R  Sep.  18) ; 
and  that  it  was  a  question  to  be  tried  at  law. 

Mr.  Baniallay,  in  reply,  cited  Arrmomith  v.  HiU  (2  Phill.  609). 

Thk  Mabtbb  of  thx  Bolls  considered  that  a  foor  days'  order,  and  not  a  fi.  fa., 
was  the  proper  process  against  the  receiver  to  compel  payment.  But^  secondly, 
whether  that  were  so  or  not,  he  thought  that,  under  the  peculiar  circumstances  of 
this  case,  the  Messrs.  Cross  and  Edens  were  not  justified  in  issuing  the  fieri  fadas. 
He  reserved  the  question  as  to  damages. 

[166]  Jan.  11.  Thb  Mastsb  of  thk  Bolls  [Sir  John  Bomilly].  This  was  an 
application  by  a  receiver  appointed  by  the  Court,  asking  the  Court  to  assess  damages, 
sustained  by  him  by  reason  of  the  improper  issue  of  two  writs  of  fieri  fadas,  and  the 
question  was,  whether  I  could  properly  direct  such  an  inquiry.  I  have  already 
decided  that  these  writs  had  been  improperly  issued. 

I  have  considered  all  the  oases  on  this  subject,  which  are  not  numerous,  having 
entertained  considerable  doubts  as  to  the  propriety  of  the  order  to  be  made.  I  think 
that  the  case  of  Arrmosmitii  v.  HiU  (2  Phill.  609),  governs  this  case.  The  result  of 
the  cases  seems  to  be  that  the  Court  has  power  to  direct  an  inquiry  as  to  the  damage 
sustained  by  the  improper  use  of  the  powers  of  this  Court,  and  also  that,  as  a  general 
rule,  this  dourt  will  not  allow  its  process  to  be  inquired  into  in  a  Court  of  law.  But 
in  Arrowsmith  v.  Hill,  Lord  Cottenham  expressly  lays  it  down  that,  if  the  person 
against  whom  the  complaint  is  made  is  desirous  of  having  it  tried  in  a  Court  of  law, 
he  is  entitled  to  have  it  so  tried.  Here  the  complaint  is  made  against  the  Defendants 
William  Cross  and  John  Edens,  and  against  their  solicitor,  l£r.  Burrell,  and,  as  I 
understood  their  counsel,  they  insist  that,  if  the  matter  is  to  be  tried  at  all,  it  shall 
be  by  an  action  at  law.  I  think  that  after  the  case  of  Arrowsmith  v.  Hill,  I  cannot 
refuse  this  to  them,  and  acoordinglv,  I  shall  make  the  same  order  as  in  that  case.  I 
shall  treat  this  as  an  application  for  leave  to  bring  an  action  at  law,  as  Lord  Cottenham 
did  in  the  case  above  referred  to.    I  shall  give  such  leave  and  reserve  the  costs  of 
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thit  application,  which  I  shall  probably  make  abide  the  resalt  of  the  action.  I  m 
also  influenced  in  some  degree  by  con-[166]-8idering  that,  in  a  case  of  this  description, 
a  jury  is  a  very  fit  tribunal  to  determine  the  amount  of  damasea,  if  any,  to  be 
awarded  to  the  receiyer.  It  will,  of  course,  be  open  to  the  Defen&nts  in  the  action 
to  contest  the  accuracy  of  the  opinion  I  have  expressed,  that  no  writ  of  fi.  fa.  oogfat 
to  have  issued,  and  to  contend  that  the  writ  of  yi.  fa.  was  properly  issued. 

[166]    Habbop  v.  Wilson.    Jon.  21,  24,  1865. 

[S.  0.  11  L.  T.  699 ;  11  Jur.  (N.  S.)  102 ;  13  W.  E.  334.] 

A  widow  became  entitled  to  her  dower,  after  which  the  lands  were  taken  compnlsorily 
by  a  public  board,  and  one-third  of  the  purchase-money  was  paid  into  Coart, 
invested,  and  carried  over  to  a  separate  account  to  answer  the  dower.  The  widow 
died  in  October,  between  the  July  and  January  dividends.  Held,  that  her  estate 
was  entitled  to  an  apportionment  of  the  latter  dividends. 

In  1822  Joseph  Gittins  died  seised  in  fee  of  two  freehold  houses  in  Shrewsbury, 
out  of  which  his  widow  was  entitled  to  dower. 

These  houses  were  taken  in  1834,  under  compulsory  powers  by  the  paying  trustees 
of  that  town.  They  paid  the  purchase-money  into  Court,  and,  under  an  order  of  this 
Court  made  in  1836,  one-third  of  the  purchase-money,  amounting  to  £511  consob, 
was  carried  over  to  the  dower  account  of  the  widow,  and  the  dividends  were  ordered 
to  be  paid  to  her  for  life,  with  liberty  to  apply. 

The  widow  received  the  dividends  down  to  the  5th  of  July  1864,  and  she  died  in 
October  1864.  A  petition  was  now  presented  by  a  purchaser  of  the  heir's  interest  in 
the  fund,  for  payment  to  him  of  the  £511  consols.  The  question  was  whether  the 
personal  representative  of  the  widow  was  entitled  to  an  apportioned  part  of  the 
dividends  which  had  accrued  between  the  5th  of  Julv  and  her  death  tn  October. 

Mr.  T.  H.  Terrell,  in  support  of  the  petition.  The  [167]  widow  has  no  claim  to 
an  apportionment  It  is  clear  that,  independency  of  uie  statute  11  (}eo.  2,  c.  19, 
s.  15,  there  would  be  no  apportionment,  and  that  Act  only  applies  to  the  case  of 
lands  demised  by  a  tenant  for  life,  where  the  lease  expiree  on  his  death,  and  the  rent 
became  lost,  as  neither  the  executors  of  the  tenant  for  life  nor  the  remainder-man 
could  recover  the  apportioned  rent.  The  remedy  was  one  directed  merely  against 
the  tenant.  Here  there  was  no  demise  at  all,  and  therefore  there  can  be  no 
apportionment.  But  even  if  it  be  considered  that  there  was  something  amounting  to  a 
parol  demise,  still,  before  the  actual  assignment  of  the  widow's  dower,  the  lease  must 
necessarily  be  considered  as  the  lease  of  the  heir  and  not  of  the  dowress,  and  on  a 
demise  by  the  heir,  continuing  after  the  death  of  the  widow,  there  could  be  no 
apportionment ;  Ex  parte  Smyth  (1  Swanst.  337). 

Mr.  Benshaw,  for  the  widow's  representative.  The  houses  were  taken  compnlsorily 
and  without  the  assent  of  the  widow,  and  the  purchase-money  was  liable  to  be 
reinvested ;  it  must,  therefore,  be  treated  as  being  land.  But  the  carrying  over  of 
one-third  of  the  fund  was  equivalent  to  an  assignment  of  her  dower.  If  she  had  been 
in  the  personal  occupation,  she  would  have  had  the  enjoyment  down  to  her  death ; 
but  if  she  had  let  it,  she  would  have  been  entitled  to  an  apportionment  under  tihe 
express  words  of  the  statute  11  Gbo.  2,  c.  11 ;  KevUl  v.  Davies  (15  Sim.  466) ;  and  see 
the  4  &  5  Will  4,  o.  22. 

Mr.  Terrell,  in  reply. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  As  I  understand  the  case,  I 
think  the  estate  of  the  widow  is  entitled  to  an  apportionment  in  respect  of  her  [168] 
dower.  This,  at  least,  is  quite  clear,  that  if  the  dower  had  been  assigned,  and  the 
lands  assigned  to  her  had  been  held  by  her  tenant  whose  demise  determined  by  her 
death,  she  would  then  have  been  entitled  to  an  apportionment  of  the  rents  of  her  one- 
third  down  to  the  day  of  her  death. 

Here,  a  public  body,  having  authority  under  the  Act,  take  the  two  houses 
compnlsorily.    They  atunit  that  the  widow  is  entitled  for  life  to  one-third  of  the 
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purduBe-money,  which  amounts  to  X&Il,  and,  instead  of  reinvesting  it  in  land  to 
answer  her  dower,  they  pay  it  into  Court  I  am  of  opinion  that  it  is  then  in  the 
same  position  as  the  land  itself,  and  that  the  dividends  on  the  fund  are  analogous  to 
the  rents  which  would  have  been  produced  upon  a  demise  by  the  widow  of  the  lands 
assigned  to  her  for  her  dower.  She  is  not  to  be  prejudiced  by  the  land  being 
converted  into  money,  and  she  is  entitled  to  the  same  benefit  as  she  would  have  been 
if  the  real  estate  had  remained  unconverted  and  appropriated  to  her  in  respect  of  her 
dower. 

I  am  of  opinion  that  the  statute  does  apply  in  equity,  and  that  the  widow's 
representative  is  entitled  to  an  apportionment  of  the  dividends  down  to  her  death. 
I  will,  however,  see  if  further  consideration  will  induce  me  to  alter  my  impression. 

•/oik  24.  The  Master  of  the  Bolij9.  The  further  consideration  of  this  subject 
has  confirmed  me  in  my  opinion  that  this  is  a  case  which  is  equitably  within  the 
statute  the  11  Geo.  2,  c  19,  and  that  the  widow  is  entitled  to  an  apportionment  of 
the  dividends  in  respect  of  her  dower.  She  was  entitled  to  her  dower  [169]  out  of  a 
real  estate,  which  was  taken  adversely  by  a  public  body,  and  the  portion  of  the 
purchase-money  allotted  in  respect  of  her  dower  was  £511  stock.  This  was  deposited 
m  the  Court  of  Chancery,  and  the  dividends  were  ordered  to  be  paid  to  her  for  life 
in  lieu  of  her  dower.  I  stated  on  a  former  occasion  that  I  must  treat  this  money 
ezacUy  in  the  same  manner  as  if  it  had  been  land,  for  the  houses  were  taken 
oompulsorily  and  the  purchase-money  became  liable  to  be  reinvested  in  land.  I 
most,  in  fact,  treat  the  money  in  Court  as  a  farm  assigned  to  the  widow  for  her 
dower.     If  so,  the  case  is  strictly  within  the  statute. 

It  was  argued  that  there  had  been  no  demise,  but  I  think  that  I  must  treat  the 
case  as  if  a  proper  and  strict  demise  had  been  made  by  the  widow  of  her  portion  of 
the  estete.  If  the  money  in  Court  be  considered  as  land,  it  must  be  treated  either 
as  in  the  possession  of  the  widow  down  to  her  death  or  in  the  possession  of  her  tenant 
under  a  ddtause  from  her  subject  to  a  rent^  and  which  demise  terminated  on  her  death. 
If  that  be  so,  she  and  her  representatives  are  entitled  to  an  apportionment,  not  only 
on  the  principle  of  all  the  decided  cases,  but  also  on  the  equitable  construction  of  the 
statute. 

I  think  that  the  case  is  answered  the  moment  the  Court  comes  to  the  conclusion 
that  the  money  is  to  be  treated  as  so  much  land  assigned  to  the  widow  for  her  dower. 

The  representative  of  the  widow  must  have  her  costs. 

[170]    Mathxbs  v.  Gbsen.     Jan.  16,  17,  Feb.  14,  1865. 

[Reversed  L.  E.  1  Ch.  29 ;  36  L.  J.  Ch.  1 ;  13  L.  T.  420;  11  Jur.  (N.  S.)  845;  14 
W.  B.  17.  See  Steers  v.  Sogers  [1893],  A.  C.  232 ;  HeyUDia  v.  Bthmrnds,  1899,  81 
L.  T.  580.] 

As  to  tfae  right  of  one  of  the  several  co^wnere  of  a  patent  to  use  it  separately  from 

the  other  co-owners  without  accounting  for  the  profits. 
A.  obtained  a  patent  for  a  machine,  after  which  A.  and  B.  jointly  obtained  a  patent 

for  improvements  of  the  same  machine.    A.  used  both  patents  independently  of  B. 

Held,  W  the  Master  of  the  Bolls,  that  B.  was  entitled  as  against  A.  to  an  account 

of  his,  B.'s,  share  of  the  profits  derived  from  A.'s  user  of  the  second  patent,  but  his 

decision  was  overruled  by  the  Lord  Chancellor. 

The  question  of  law  in  this  case  arose  under  the  following  circumstances : — 

In  1859  Thomas  Green,  a  manufacturing  engineer,  obtained  a  patent  for  a  lawn 
mowing  machine,  and  this  patent  belonged  to  him  exclusively. 

In  1861  the  Plaintiff,  Richard  Mathers,  a  mechanical  engineer,  entered  the  service 
of  Mr.  Thomas  Green  at  a  salary  of  £200  a  year. 

In  the  latter  part  of  1861  Mr.  Mathers  invented  some  improvements  of  the  lawn 
mowing  machine,  and  a  joint  patent  for  such  improvement  was,  in  December  1861, 
obtained  in  the  joint  names  of  Mr.  Mathers,  Mr.  Thomas  Green  and  of  his  son  Mr. 
Willoughby  Green.    As  to  this  patent,  the  Court  came  to  the  conclusion  that  these 
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three  persons  were  joint  owners  of  it.  The  Plaintiff,  Mr.  Mathers,  left  the  senrioe  of 
Messrs.  Green  in  1861,  disputes  then  arose  between  the  parties,  and  in  May  1863  the 
Plaintiff  instituted  this  suit  against  Messrs.  Green,  by  which  he  claimed  one-third  of 
the  profits  made  by  the  Defendants  from  the  user  of  the  second  patent  by  the 
Defendants,  and  from  the  royalty  derived  from  licences  jmn  ted  to  use  it 

The  Defendants,  amongst  other  things,  alleged  that  Plaintiff  had  agreed  to  receire 
a  fixed  salary  in  payment  for  his  services  and  the  invention ;  but  this  the  PUintiff 
contested. 

[171]  Mr.  Southgate  and  Mr.  P.  Kingd<Mi,  for  the  Plaintiff,  argued,  first,  that  tjie 
Plaintiff  had  entered  into  no  agreement  affecting  his  rights  in  the  second  patent^ 
and  that  as  it  had  been  granted  and  registered  in  the  joint  names,  his  right  wu 
conclusively  established ;  15  &  16  Vict.  c.  83,  s.  35.  That  the  Plaintiff  was  therefore 
entitled  to  one-third  of  the  patent  and  to  one-third  of  the  profits  made  by  it,  and 
consequently  to  an  account  of  such  profits.  That  the  case  was  like  that  of  one  of 
several  tenants  in  common  or  joint-tenante  who  was  entitled  to  recover  his  share  U 
the  rents.  On  this  M'Mahm  v.  Bwrehell  (2  Phill.  127) ;  Henderson  v.  Bason  (17  Q.  R 
Rep.  701) ;  Leake  v.  Cordeaux  (4  W.  Rep.  806),  were  cited.  They  referred  to  HomoA 
V.  Bewley  (John.  601),  in  which  the  question  as  to  the  rights  of  one  of  several  coownen 
of  a  patent  to  use  it  on  his  own  account  was  discussed  but  not  decided. 

Mr.  Selwyn  and  Mr.  Phear,  for  the  Defendants,  argued  that,  by  agreement  between 
the  parties,  the  Plaintiff  had  no  interest  in  the  patent  in  question.  Secondly,  that 
the  Plaintiff  was  entitled  to  no  account,  the  case  being,  in  that  respect,  governed  by 
Re  Russell's  Patent  (2  De  Gex  &  Jones,  130),  where  an  invention  having  been  made  by 
two  persons,  and  an  application  being  made  for  a  patent,  the  Lord  Chancellor  ordered 
that  the  two  inventors  should  be  treated  as  if  they  were  joint  grantees  of  the  letters 
patent,  and  that  the  patent  should  be  granted  to  two  trustees,  one  to  be  named  by 
each  party,  and  "  each  party  to  have  a  free  licence  to  himself  and  partners,  if  any." 
They  argued  also  that  the  register  was  merely  primd  fade  proof  of  the  ownership  of 
the  patent ;  that  there  was  no  exclusion  of  the  Plaintiff,  and  that  he  had  p.72]  no 
right  to  share  in  profits  made  by  the  Defendants  in  their  separate  trade. 

Mr.  Southgate,  in  reply. 

Feb.  14.  The  Master  of  thb  Rolui  [Sir  John  Bomilly].  The  question  is,  what 
are  the  rights  of  the  Plaintiff  in  respect  of  the  patent.  He  claims  one-third  of  the 
profits  made  by  the  Defendants  arising  from  the  use  of  this  patent  This  is  contested 
on  the  part  of  the  Defendants ;  they  contend  that  the  Plaintifi'  agreed  to  take  and 
did  take  his  salary  at  the  rate  of  £200  per  annum,  during  the  time  he  was  employed 
by  them,  as  full  payment  for  his  services  in  and  about  the  making  of  such  invention, 
and  in  full  satisfaction  of  all  claims  by  him  in  respect  of  that  invention.  I  am  of 
opinion,  however,  that  the  Defendants  fail  in  making  out  any  such  agreement 

I  am,  therefore,  of  opinion  that  the  Plaintiff  is  entitled  to  all  such  rights  as  flow 
out  of  his  being  one  of  three  joint  owners  of  a  patent. 

What  these  rights  are  has  been  the  subject  of  much  discussion,  the  counsel  for  the 
Defendant  contending,  on  the  authority  of  RusstHXs  Patent  (2  De  G.  &  J.  130),  that 
the  rights  of  the  persons  who  were  jointly  interested  in  a  patent  was  that  each  one 
was  entitled  to  use  it  freely  and  to  have  an  equal  share  in  the  profits  arising  from  the 
granting  of  licences  to  use  it,  but  nothing  more.  In  the  case  in  question  no  difficulty 
or  contest  arose  on  this  point ;  the  contest  was,  who  was  entitled  to  the  patent  1  and 
as  soon  as  the  Court  had  determined  that  the  Plaintiff  and  Defendants  were  alike 
entitled  to  it,  the  [173]  mode  of  working  that  out  was  settled  to  the  satisfaction  of 
both  parties,  in  the  manner  I  have  mentioned,  by  assigning  the  patent  to  two  trustees 
in  trust  for  each  of  them  to  use  separately. 

But  it  is  obvious  that,  if  that  course  were  adopted  in  the  present  case,  it  would 
work  great  injustice.  The  patent  in  which  the  Plaintiff  is  interested  is  for  the 
improvement  of  a  patent  which  is  the  property  of  the  Defendant  Mr.  Green  the 
father,  and  consequently  the  Plaintiff  cannot  use  the  patent  in  which  he  is  interested 
without  infringing  the  patent  which  belongs  to  the  Defendant^  who  can  of  course  use 
both  as  he  pleases,  virtually,  therefore,  such  an  order,  if  made  here,  would  be  to 
give  the  whole  patent  to  the  Defendants. 

But  I  am  of  opinion  that,  in  such  a  case  as  the  present^  the  rights  of  the  Plaintiff 
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are  measured  by  one-third  of  the  profita  made  by  the  use  of  this  patent  for  the 
improvement  of  the  former,  and  that  the  Defendants  must  account  to  the  Plaintiff  for 
one-third  of  any  profits  which  they  hare  so  made.  It  is  true  that  this  will  not  be  a 
matter  easily  to  be  ascertained,  for  the  profits  arising  from  the  prior  patent  are  first 
to  be  ascertained  or  estimated,  and  then  to  be  deduotM  from  the  profits  made  on  the 
sale  of  improved  lawn  mowing  machines,  before  the  profits  arisine  from  the  second 
patent  can  be  ascertained.  But  however  difficult  this  may  be,  still  I  am  of  opinion 
that  this  must  be  done,  and  that  this  account  must  be  taken  by  me  in  the  best  way 
I  can,  nnless  the  parties  can  oome  to  some  satisfactory  arrangement  on  the  subject,  so 
as  to  supersede  this  necessity. 

If  licences  are  granted  to  use  this  patent  separately,  there  will  be  no  difficulty 
as  to  them,  the  PUintiff  will  [174]  simply  be  entitled  to  one-third  of  the  money 
derived  from  such  licences. 

As  this  suit  has  been  occasioned  by  the  Defendants  disputing,  what,  in  my  opinion, 
is  the  right  of  the  Plaintiff,  he  must  have  his  costs  of  the  suit  up  to  and  including 
the  hearing,  but  not  including  the  subsequent  taking  of  the  accounts  between  the 
parties. 

Note.— Beversed  by  Lord  Cranworth,  L.  C,  Nov.  1866.    [L.  B.  1  Ch.  29.] 

[174]    Attobmbt-Genbral  V.  Grbbnhill  (No.  2).    Jan.  II,  1865. 
A  clerical  error  in  the  enrolment  of  a  decree  corrected  by  the  Master  of  the  Bolls. 

This  was  a  transferred  cause,  in  which  a  decree  had  been  made  by  the  Master  of 
the  Bolls.  (33  Beav.  193.)  The  decree  had  been  enrolled,  but,  by  mistake,  as  the 
decree  of  the  Vice- Chancellor  Wood. 

Mr.  y.  Hawkins  applied  that  the  emolument  might  be  corrected. 

Ths  Mastbb  of  ths  Bolls  [Sir  John  Bomilly]  at  first  doubted  whether  the  order 
ought  not  to  be  made  by  the  Lord  Chancellor,  but  after  conferring  with  the  registrar 
he  made  the  order,  saying  that  it  was  a  mere  clerical  error.     (See  4  Beav.  563,  568.) 


[176]    OvBBiNGTON  V.  Wakd.    Jan.  17,  1865. 

A  bill  to  protect  a  testator's  estate  until  a  legal  personal  representative  has  been 
appointed,  and  also  to  administer  the  estate,  is  irregular.  It  should  be  limited  to 
the  first  object. 

The  testator  died  in  the  £ast  Indies  in  Julv  1864,  having  left  all  his  property  to 
the  Defendant  Ward,  in  trust,  as  to  part  for  the  Plaintiff,  and  as  to  the  rest  for  the 
Defendant  Hewitt. 

The  bill,  iiled  by  the  legatee  against  Ward  and  Hewitt,  stated  as  follows  : — 

"The  Defendant  Ward  intends  to  procure  a  grant  to  himself  of  probate  of  the 
said  will,  or,  as  the  case  may  require,  letters  of  administration  with  that  will  annexed 
to  the  estate  and  effects  of  the  said  Edward  Hewitt,  deceased,  but  it  will  be  impractic- 
able for  him  to  procure  such  grant  until  the  arrival  in  England  of  the  attesting 
witnesses  to  the  said  will,  and  it  is  not  probable  that  they  wiU  arrive  in  this  country 
until  the  month  of  February  1865,  at  the  earliest 

"No  grant  of  such  probate  or  letters  of  administration  has  yet  been  procured,  and 
there  is  not  any  suit  pending  touching  the  validity  of  the  said  will  or  for  obtaining 
any  such  ^nt."    (See  20  &  21  Vict.  c.  77,  ss.  70-73.) 

The  bill  then  proceeded  to  state  circumstances  which  shewed  the  necessity  of 
protecting  and  managing  the  shares  of  a  ship,  which  formed  part  of  the  testator's 
property.  The  bill  prayed,  first,  the  administration  of  the  real  and  personal  property 
of  the  testator,  and  next,  "  that  in  the  meantime,  until  a  grant  of  probate  of  the  said 
will  or  of  letters  of  administration  with  that  will  annexed  to  the  estate  and  effects  of 
the  said  Edward  [176]  Hewitt,  deceased,  shall  have  been  procured,  some  proper 
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Sirson  may  be  appointed  to  manage  and  deal  with  the  shares,  late  of  the  said  Edward 
ewitt,  deceased,  of  the  said  barque,  and  to  receive  the  freight  and  other  profits 
which  shall  become  payable  or  arise  in  respect  thereof." 

To  this  bill  Ward  and  Hewitt  demurred,  on  the  ground  that  the  Plaintiff  had  not 
made  a  legal  personal  representative  of  the  testator  a  party  to  the  bill. 

Mr.  Rigby,  in  support  of  the  demurrer.  A  suit  for  a  reouver  pmdenie  lite  is  never 
brought  to  a  hearing ;  Barton  v.  Rock  (22  Bear.  81,  376) ;  and  you  cannot  attach  to 
such  a  suit  a  prayer  for  administration,  when  a  legal  personal  representative  has  been 
appointed  of  the  estate ;  The  Baron  de  Fenukkres  t.  D€aae»  (5  Beav.  1 10),  folloved  in 
Rawlings  v.  Lambert  (1  John.  &  Hem.  458).  The  difficulty  in  obtaining  probate  or 
letters  of  administration  is  not  a  sufficient  answer  to  the  objection ;  Peiuuf  v.  Watts 
(2  Phill,  149). 

Mr.  Phear,  in  support  of  the  bill,  argued  that,  under  the  admitted  circnmstsnceB 
of  the  case,  no  legal  personal  representative  could  be  obtained ;  and  secondly,  that 
the  Plaintiff  was  at  least  entitled  to  some  part  of  the  relief  prayed,  in  the  absence  of 
such  representative. 

The  Mastkb  of  ths  Bolls  [Sir  John  Bomilly]  thought  the  objection  to  diis 
bill  must  be  allowed,  as  the  Plaintiff  asked  for  a  general  administration  of  the  estate, 
but  that  the  Plaintiff  was  entitled  to  have  the  property  protected.  He  said  that  he 
would  give  leave  to  the  Plaintiff  to  amend  the  bill  by  striking  out  the  first  paragraph 
of  the  prayer,  and  that  he  would  give  no  costs. 

P.77]    S«  Chambebb.    Jan.  31,  1866. 

[S.  C.  34  L.  J.  Ch.  292 ;  11  L.  T.  726 ;  II  Jur.  (N.  S.)  230 ;  13  W.  R.  375 ; 
5  N.  B.  298.    Explained,  In  re  Hokoyde  and  Smith,  1881,  43  L.  T.  722.] 

A  solicitor,  after  delivering  his  bill  of  costs,  may,  before  being  served  with  an  order 
for  taxation,  withdraw  it  and  substitute  another  bill  of  a  reduced  amount. 

Mr.  Chambers  had  been  engaged  as  the  solicitor  of  Mr.  Graves  in  some  intricate 
matters,  including  a  Chancery  suit,  and  it  seemed  to  have  been  understood  between 
them  that  he  was  to  be  paid  liberally  for  his  services. 

The  matter  ended  successfully,  and  on  the  19th  of  November  1864  Mr.  Chambers 
sent  his  bill  of  costs  to  his  client,  amounting  to  £571.  The  bill  was  objected  to,  and 
after  some  negociations  and  discussion,  Mr.  Chambers,  on  the  20th  of  December  1864, 
admitted  that  there  were  some  charges  which  could  not  be  sustained  on  taxation. 

On  the  6th  of  January  1865  Mr.  Chambers  delivered  a  new  bill  of  costs,  and, 
at  the  same  time,  he  gave  notice  that  he  abandoned  the  first  and  substituted  the 
second.  The  amount  of  the  second  bill  was  nearly  £100  less  than  the  first.  After 
this,  on  the  11th  of  January  1865,  Mr.  Chambers  was  served  with  an  order  to  tax 
Ae  first  bill.  The  order  was  dated  the  29th  of  December,  but  had  really  been  delivered 
out,  upon  an  ex  parte  application,  on  the  7th  of  January  1865,  and  after  the  second 
bill  had  been  delivered.  The  client  insisted  in  proceeding  to  tax  the  first  bill,  to 
avoid  which,  Mr.  Chambers  now  moved  that  the  order  for  taxation  might  be 
discharged,  or  that  the  taxation  might  proceed  on  the  second  bill. 

Mr.  Selwyn  and  Mr.  Nalder,  in  support  of  the  motion.  [178]  An  order  of  course, 
obtained  ex  parte,  is  effectual  only  from  the  time  of  its  service,  or,  at  the  utmost,  from 
notice  of  its  existence;  this  did  not  take  place  until  the  11th  of  January.  The 
solicitor  was,  therefore,  entitled  to  correct  the  errors  in  his  first  bill  and  substitute 
another  more  accurate.  Having  done  this,  bond  fide,  prior  to  order  to  tax,  the  second 
bill  only  ought  to  be  referred  to  the  Taxing  Master. 

Mr.  Baggallay  and  Mr.  Francis  Webb,  contrit.  A  solicitor,  having  once  delivered 
his  bill  of  costs,  is  bound  by  it,  and  he  cannot  substitute  another  without  the  leave  of 
the  Court ;  In  re  Carven  (8  Beav.  436).  Here  the  order  for  taxation  was  made  prior 
to  the  delivery  of  the  second  bill,  and  the  solicitor  could  not  avoid  the  costs  of  the 
taxation  by  altering  his  demand  and  delivering  another  bilL  If  the  second  had  been 
the  one  first  delivered,  the  client  might,  possibly,  have  paid  it  without  taxation. 
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The  Master  of  the  Bolls.  The  only  question  is,  whether  the  solicitor  is  not 
entitled  to  have  the  taxation  proceed  on  the  second  bill.  I  have  myself  refused  to 
allow  a  solicitor  to  alter  his  bill  of  costs  after  it  had  been  taken  in  for  taxation ;  but 
Lord  Langdale  allowed  it  in  one  or  two  cases,  under  special  circumstances.  I  should 
be  disposed  to  think  that  this  gentleman,  on  paying  all  the  costs  which  his  client  has 
sustained,  would,  until  the  order  for  taxation,  be  entitled  to  substitute  a  second  bill. 

Mr.  Selwyn,  in  reply. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  sole  question  is,  whether 
the  taxation  should  [179]  relate  to  the  first  bill  or  the  second  bill  of  costs.  I  cannot 
say  that  the  solicitor  has  acted  unwisely  in  not  incurring  the  expenses  of  the  taxation 
before  coming  for  the  opinion  of  the  Court. 

I  am  of  opinion  that  a  solicitor  cannot  deliver  his  bill  with  items  of  overcharge, 
and  say,  "  I  do  not  intend  this  to  be  my  bill,  but,  if  objected  to,  I  intend  to  deliver 
another,"  nor  after  a  bill  has  been  once  referred  for  taxation,  when  he  finds  that  items 
in  it  will  be  struck  off,  can  he  deliver  another  bill  of  costs.  But  the  circumstances 
of  this  case  are  different,  for  the  substituted  bill  was  delivered  before  the  service  of 
or  notice  of  the  order  to  tax.  I  think  the  proper  course  of  the  client  was,  to  allow 
the  substitution  of  the  amended  bill.  Taxation  is  not  a  vindictive  proceeding,  but  a 
mode  of  ascertaining  what  is  really  due. 

Lord  Langdale  held,  and  I  have  also  held,  that  a  solicitor  cannot  substitute,  as  a 
matter  of  course,  a  second  bill  for  the  first,  but  I  have  not  held  that  you  never  can 
do  it. 

Suppose  a  bill  is  delivered  which  includes,  by  mistake,  erroneous  items,  and  the 
client  objects  to  them  and  says,  "  I  will  tax  this  bill,"  and  thereupon  the  solicitor 
agrees  to  withdraw  the  items.  Would  not;.this  Court  allow  him  to  correet  the  mistake 
at  any  time  before  there  is  an  order  to  tax  the  bill  1  I  am  of  opinion  that  if  this 
were  done  bond  fide  the  Court  would  allow  it. 

I  think  the  proper  order  to  be  made  on  this  occasion  is  to  substitute  the  second 
for  the  first  bill  in  the  order  or  taxation,  on  condition  that  Mr.  Chambers  pay  all 
[180]  the  costs  incurred  by  his  client  up  to  and  including  the  7th  of  January. 

I  give  no  costs  of  this  application. 

Note.— See  In  re  WeOs,  8  Beav.  418 ;  In  re  Waiters,  9  Beav.  299 ;  Re  Whdley,  20 
Beav.  576 ;  Be  Catlin,  18  Beav.  519 ;  Re  TilUard,  32  Beav.  476 ;  Lomidge  v.  Botham, 
1  Bos.  &  P.  49  ;  Re  BlakesLey,  32  Beav.  379. 


[180]    BOLITHO  V.  HiLLYAR.(l)    Feb.  18,  1865. 

[S.  C.  11  Jur.  (N.  S.)  566 ;  13  W.  E.  600.] 

Bequest  to  A.  for  life,  and  afterwards  to  the  testator's  brothers  and  sisters,  share  and 
share  alike,  or  their  children  in  case  of  their  decease.  Held,  that  the  children  of 
a  brother,  who  survived  the  testator,  but  died  in  the  life  of  the  tenant  for  life,  were 
entitled. 

A  deed  relating  to  a  reversionary  interest  in  a  fund  was  executed  by  some  married 
women  and  their  husbands.  One  having  survived  her  husband,  who  died  before 
the  fund  fell  into  possession  :  Held,  that  the  deed  was  not  binding  on  her,  and  that 
therefore  it  was  not  binding  on  any  of  the  other  parties  to  it 

The  first  question  raised,  in  this  case,  was  as  to  the  construction  of  the  following 
bequest  in  the  will  of  William  Bennicke : — 

"  I  give  and  bequeath  the  residue  of  my  property  in  the  funds  to  my  dear  wife 
Anna  Locey  Bennicke  during  her  life,  after  which  it  is,  in  case  I  have  no  child  or 
children  by  her,  to  descend  to  my  brothers  and  sister,  share  and  share  alike,  or  their 
children  lawfully  begotten,  in  case  of  their  decease ;  but  if  I  should  have  a  child  or 
children  by  my  dear  wife,  then  it  is  to  descend  to  them  and  their  heirs." 

(1)  Ex  relatione. 
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The  tettator  died  in  1812,  vithoat  having  had  any  ehildran,  and  his  widov 
saryived  him.  The  testator  had  two  brothers  and  one  nster ;  one  of  his  brothen, 
James  Bennicke,  died  in  1826,  in  the  lifetime  of  the  testator's  widow,  leaving  six 
children.  By  his  will  he  gave  his  reverdooary  interest  in  the  testator's  property  in 
trust  for  certain  persons. 

[181]  The  testator's  widow  died  in  1862. 

Under  these  circumstanoss,  the  first  question  submitted  for  the  opinion  of  the  Conrt 
was,  whether  James  Bennioke  took  such  a  vested  interest  in  we  residue  of  the 
testator's  property  in  the  funds  as  enabled  him  to  dispose  of  it  by  his  will,  or  whether 
he  merely  tools  a  vested  interest,  subject  to  be  divestwl  in  the  events  which  happened, 
viz.,  his  decease  leaving  children  before  the  death  of  the  tenant  for  life. 

The  second  question  raised  for  the  opinion  of  the  Court  was,  whether  a  deed  which 
had  been  executed  in  1821  by  the  children  of  the  testator's  sister  and  the  children  of 
James  Beunicke,  some  of  whom  were,  at  the  time  of  the  execution  of  the  deed, 
married  women,  was  binding  upon  them  or  those  nl«inning  under  them.  The  deed  in 
question  was  made  between  the  children  of  the  testator's  sister  and  of  James  Bennioke, 
and  they  thereby  mutually  covenanted  to  give  up,  in  favour  of  each  other,  any  right 
of  survivorship  which  they  had  or  might  have  in  the  testator's  property  under  hie 
will,  in  case  they  died  in  the  lifetime  ofthe  tenant  for  life.  At  the  date  of  this  deed, 
four  of  these  children  were  married  women,  but  they  and  their  husbands  executed  the 
deed.  One  only  of  these  married  women,  vis.,  Mrs.  Penfound,  survived  both  her 
husband  and  the  tenant  for  life,  and  she  died  in  1863.  Her  will  purported  to  dispose 
of  her  reversionary  interest  under  the  testator's  wilL  Mrs.  Penfouna  had  not,  except 
by  her  will,  confirmed  the  deed  of  1821. 

Upon  this,  the  second  question  raised  for  the  decision  of  the  Court  was,  whether 
the  deed  of  1821  bound  the  interests  in  the  trust  funds  of  all  or  any  of  the  parties 
thereto,  who  were  married  women  at  the  time  of  [182]  its  execution,  and  further,  if 
the  deed  ought  not  be  considered  as  binding  on  the  interests  of  any  one  of  such 
married  women,  then  whether  it  was  binding  upon  any  of  the  other  parties  to  it. 

Mr.  Soutbgate  and  Mr.  K  Charles,  for  the  Plaintiffs,  contended,  first,  that  upon  the 
true  construction  of  the  testator's  will,  James  Bennicke  took  a  vested  interest  subject 
to  be  divested,  and  that,  on  his  death,  leaving  children,  the  latter  were  entitled  to  his 
share,  which  was  unaffected  by  his  will ;  Hervey  v.  M'LaughUn  (1  Price,  264) ;  SaMmry 
v.  Petty  (3  Hare,  87) ;  Edwards  v.  Edwards  (15  Beav.  357).  Even  where  the  ^ft  was 
to  a  person  "and"  his  children,  instead  of  "or  "  his  children,  as  was  the  case  here, 
the  same  construction  was  placed  upon  it ;  Pearson  v.  Stephen  (5  Bli.  203) ;  Bennetfs 
Trua  (3  K.  &  J.  281). 

Secondly,  that  the  deed  of  1821  was  binding  on  the  interests  of  all  the  married 
women  who  executed  it,  by  reason  of  their  having  expressly  confirmed  it  or  of  their 
TO^eceasing  their  husbands,  who  had  also  executed  the  deed.  They  observed  that 
Peio  V.  Peto  (16  Sim.  590)  would  no  doubt  be  cited  on  the  other  side,  as  shewing  that 
if  the  deed  did  not  bind  one  of  the  parties,  it  failed  to  bind  the  rest ;  but  that  that 
case  was  distinguishable  from  the  present,  in  this: — that  there,  a  married  person, 
whose  execution  of  the  deed  was  relied  upon  by  the  other  executing  parties,  never 
executed  it  at  all. 

Mr.  K  Lloyd  contended,  first,  that  the  testator's  brother  took  a  vested  interest  st 
the  testator's  death,  which  he  had  power  to  dispose  of  by  his  will ;  Sturgess  v.  Pearson 
(4  Madd.  411).  Secondly,  that  the  deed  did  not  bind  [183]  the  reversionary  interest 
of  Mrs.  Penfound  (see  Howner  v.  Morton,  3  Buss.  65),  and  was  not,  therefore,  binding 
on  the  other  parties  ;  Peto  v.  Peto  (16  Sim.  590). 

Mr.  W.  W.  Maokeson  supporteid  the  contention  of  the  Plaintiffs  on  the  second 
point.  He  argued  that  Mrs.  Penfound  had  confirmed  the  deed  of  1821  by  her  will, 
which  was  quite  inconsistent  with  the  view  of  the  deed  not  binding  her  interest; 
Thompson  v.  Fvneh  (22  Beav.  316).  But  that  if  she  were  not  bound,  then  he  contended 
that  the  other  parties  to  the  deed  were  bound. 

Mr.  Bobson,  for  other  parties. 

Mr.  Wickens,  for  the  trustees. 

The  M^ter  of  the  Rolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
agreement  of  1821  is  not  binding  upon  the  interests  of  any  of  the  parties  to  it.    It 
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was  decided  in  Peto  r.  Pefo  (16  Sim.  690),  that  when  persons  enter  into  a  mutual 
contract,  the  consideration  for  which  is,  that  all  the  parties  shall  be  bound  by  it,  then, 
if  one  cannot  be  or  is  not  bound,  the  contract  is  not  binding  on  the  rest.  It  must  be 
treated  as  whole  and  entire,  and  the  Court  cannot  make  the  parties  to  it  enter  into 
another  contract. 

If,  in  this  case,  Mrs.  Penfound's  interest  is  not  bound,  it  is  clear  that  the  Ciourt 
would  make  a  new  contaract,  if  it  were  to  enforce  it  between  the  remaining  parties, 
omitting  her  share  as  though  she  had  not  been  a  party  to  it.  If  I  were  to  do  this,  I 
should  ^84]  in  fact  be  ordering  the  contract  to  be  performed  eyprit,  and  thus  give  to 
the  parties  something  different  from  what  they  contracted  for. 

The  remaining  parties  might  if  they  had  thought  proper  have  provided  for  the 
risk  of  the  married  women  not  being  bound  by  the  deed,  and  if  they  had  wished  to 
do  so,  they  ought  to  have  provided  conditionally  for  this  case,  and  then  I  could  have 
dealt  with  the  contract.  I  think  that  Mrs.  Penfound  has  not  confirmed  the  agreement, 
and  her  will  can  only  be  regarded  as  the  expression  of  an  intention  of  what  she  would 
have  done  if  she  had  died  m  the  lifetime  of  the  tenant  for  life,  when  it  would  have 
been  her  interest  to  confirm  it. 

The  result  is  that,  in  my  opinion,  the  deed  is  not  binding  on  her,  and  it  follows 
that  it  is  not  binding  on  any  other  of  the  parties  to  it. 

With  respect  to  the  first  point  which  was  argued,  the  cases  cited  by  the  Plaintiffs 
shew,  that  in  gifts  of  this  kind,  where  property  is  given  to  A.  for  life,  and  afterwards 
to  B.  or  his  children  in  case  of  his  decease,  &,  on  surviving  the  testator,  takes  a  vested 
interest,  liable  to  be  divested  in  the  event  of  his  dying  leaving  children  before  the 
period  of  distribution,  namely,  before  the  death  of  A.,  the  tenant  for  life. 

[186]    Re  Thb  Patent  Abtiwcul  Stone  C!ompany  (Limited).     Dee.  10,  17, 1864. 

[S.  C.  34  L.  J.  Ch.  330 ;  11  L.  T.  561 ;  11  Jur.  (N.  S.)  4 ;  13  W.  R.  286.] 

Petition  by  a  shareholder  in  a  limited  company,  whose  shares  were  fully  paid  up,  to 
wind  up  the  company  refused,  though  the  company  was  heavily  in  debt  and  made 
very  small  profits,  the  petition  not  being  supporteid  by  any  other  shareholder  or 
creditor,  and  the  company,  which  had  been  at  work  about  a  year  and  a  half,  not 
having  had  a  fair  trial. 

This  was  a  petition  presented  by  Mr.  Busch,  who  held  thirty-five  paid-up  shares 
in  the  company,  for  winding  it  up  under  "The  Companies  Act,  1862 "  (25  &  26  Vict, 
c  89,  ss.  79,  80), 

The  company  was  registered  and  incorporated  in  July  1862  as  a  limited  company, 
and  its  object  was  to  work  a  patent  of  Mr.  Longbottom,  for  making  artificial  stone 
for  scouring  purposes. 

The  nominal  capital  was  £20,000  in  £\0  shares,  of  which  1500  paid-up  shares 
were  allotted  to  the  patentee.  Of  the  remainder,  110  only  were  taken,  and  of  these 
ninety-eight  only  were  fully  paid  up.  The  £980  received  for  the  shares  had  been 
applied  in  the  purchase  of  leaseholds,  plant,  machinery,  &c.  This,  together  with  the 
patent,  the  sum  of  £120  due  for  unpaid  calls,  and  a  small  sum  of  £25  cash,  formed 
the  whole  assets  of  the  company. 

On  the  other  hand,  the  liabilities  amounted  to  £917,  of  which  £220  would  not 
become  due  until  August,  and  £605  was  due  to  the  directors  for  loans,  for  the 
payment  of  which  they  did  not  press,  and  there  was  one  judgment  creditor,  but  he 
took  no  part  in  these  proceedings. 

The  company  had  as  yet  been  principally  engaged  in  perfecting  their  machinery, 
and  had  only  worked  for  [186]  about  a  year  and  a  half,  during  which  period  they  had 
effected  sales  to  the  amount  of  £65  only. 

Mr.  Selwyn  and  Mr.  De  Oez,  in  support  of  the  petition,  argued  that  the  object  of 
the  company  had  failed,  that  the  company  was  insolvent  and  unable  to  meet  its 
liabilities,  and  ought  to  be  wound  up. 

Mr.  Locock  Webb,  for  the  company.    The  company  being  limited,  the  Plaintiff  is 
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under  no  farther  liability,  And  no  other  shareholder  and  no  creditor  deaires  iba 
company  to  be  wound  up.  The  company  has  only  been  ensaged  in  businen  for  about 
a  year,  and  it  has  not  as  yet  bad  a  fair  trial,  and  the  evidence  now  shews  that  there 
is  every  prospect  of  success. 

Mr.  Selwyn,  in  reply.  The  Plaintiff,  though  under  no  liability,  is  entitled  to  have 
his  share  of  the  surplus  (if  any)  ascertained  and  paid  to  him. 

Dee.  17.  Thi  Masteb  of  the  Bolls  [Sir  John  Komillyl  On  perusing  and 
considering  the  affidavits  in  this  case,  I  am  of  opinion  that  a  sufficient  case  for  winding 
up  this  company  is  not  made  out.  So  far  as  the  Petitioner  is  concerned,  he  has 
personally  no  interest,  properly  so  called,  in  the  matter,  for  all  his  shares  are  paid  up 
and  he  cannot  be  called  on  to  contribute  anything  more.  If  the  assets  are  more  than 
sufficient  to  pay  the  debts,  he  might,  by  possibility,  get  some  return  of  the  money  he 
has  paid ;  but  this  is  a  very  remote  contingency,  and  it  is  not,  in  my  opinion,  a 
sufficient  interest,  in-  the  absence  of  other  circumstances,  to  support  such  a  petition. 
If  it  werey  a  petition  might  be  presented  to  wind  up  the  moment  he  had  paid  up  his 
share. 

[187]  I  am  also  of  opinion,  on  reading  the  affidavits,  that  the  company  has 
hitherto  hardly  had  a  fair  trial,  for  the  purpose  of  determining  whether  it  is  in  a 
situation  to  effect  its  proposed  objects.  The  principal  creditor  has  a  judgment,  but 
he  takes  no  steps  to  enforce  execution  and  thereby  stop  the  affairs  of  the  company ; 
and  the  only  shareholder  besides  the  Petitioner  who  has  expressed  any  opinion  on 
the  subject  is  desirous  that  the  concern  should  go  on.  I  am  of  opinion  that  there  is 
not  a  sufficient  case  for  winding  up  this  company,  and  I  must  therefore  dismiss  the 
petition  with  costs. 

[187]     Wilson  v.  The  West  Hartlepool  Harboub  and  Railway  Company. 

July  15,  16,  27,  1864. 

[Affirmed,  2  De  G.  J.  &  S.  475;  46  E.  R.  459;  34  L.  J.  Ch.  241 ;  11  L.  T.  692; 
11  Jur.  (N.  S.)  124 ;  13  W.  R.  361.  See  Batmm.  v.  Mid-WaUa  BaUvny  Company, 
1866,  L.  R  1  C.  P.  511 ;  In  re  National  Savings  Bank  Assodatim,  Brady's  ease,  1867, 
15  W.  R  754 ;  Hunt  v.  WinMedon  Local  Board,  1878,  4  C.  P.  D.  6i ;  Melbourne 
Banking  Corporation  v.  Brougham,  1878,  79,  4  App.  Cas.  169;  Hart  v.  Hart,  1881, 
18  Ch.  D.  686;  Howard  v.  Patent  Ivory  Manufacturing  Company,  1888,  38  Ch. 
D.  163.] 

Where  a  company,  through  their  directors,  hold  out  an  officer  of  the  company  as 
their  agent  for  a  particular  purpose  and  ratify  his  acts,  they  cannot  afterwards 
dispute  acta  done  by  him  within  the  scope  of  such  agency. 

An  officer  of  a  company  had  been  publicly  accustomed  to  enter  into  contracts  on  their 
behalf  as  to  their  surplus  lands,  though  not  authorized  under  the  corporate  seal, 
and  his  acts  had  always  been  sanctioned.  Held,  that  a  written  contract  of  such  a 
character  entered  into  by  him  was  binding  on  the  company. 

A  contract  for  the  sale  to  the  Plaintiff  of  lands  of  a  oompany  was  entered  into,  with- 
out any  specific  authority,  by  their  manager,  and  it  was  afterwards  part  performed 
by  the  delivery  of  possession  and  other  acts  of  the  company  and  its  officei'S.  Held, 
that  it  was  binding  on  the  company,  and  that  the  Plaintiff  was  entitled 'to  enforce 
its  specific  performance. 

This  was  a  suit  instituted  by  Mr.  Wilson  against  the  West  Hartlepool  Harbour 
and  Railway  Company  for  the  specific  performance  of  an  agreement  for  the  sale  to 
Mr.  Wilson  of  some  surplus  land  belonging  to  the  company,  which  was  situate  on  the 
east  side  of  the  railway.  This  agreement,  it  was  alleged,  had  been  entered  into  by 
Mr.  Chester,  the  manager  of  the  company. 

It  appeared  that  previously,  in  August  1859,  Mr.  [188]  Wilson  had  contracted 
with  the  company  for  the  purchase  of  another  piece  of  land  on  the  west  side  of  the 
railway,  on  which  he  intended  to  establish  some  iron  works,  and  to  which  he  had 
removed  his  machinery  and  plant. 
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Shordy  afterwards  the  company  became  desiroos  that  Mr.  Wilaon  should  give  up 
the  land  on  the  west  side,  and  take,  in  lieu  thereof,  some  of  their  surplus  land  on  the 
opposite  side  of  the  railway. 

Negotiations  took  place  between  him  and  Mr.  Chester,  the  manager  of  the 
company,  on  the  subject^  and  ultimately  Mr.  Chester  wrote  to  the  Plaintiff  as 
follows : — 

"  West  Hartlepool  Harbour  and  Railway. 

"GJeneral  Manager's  Oflfioe,  West  Hartlepool,  Nov.  7,  1859.— Dear  Sir,— On 
condition  that  you  return  to  the  company  the  piece  of  land  on  the  west  side  of  the 
railway,  bought  of  them  in  August  last,  I  beg  to  offer  to  sell  you  the  three  pieces  of 
land  shewn  on  the  plan  given  you  "  [describing  them],  "  at  the  rate  of  £220  per  acre, 
subject  to  the  conditions  and  stipulations  on  which  you  bought  the  before-mentioned 
piece  of  land  in  August  last,  viz.,"  &c.,  &c. 

The  letter  then  specified  the  stipulations,  two  of  which  were  as  follows : — "  3dly. 
The  West  Hartlepool  Harbour  and  Bailwav  Company  shall  bring  a  sufBcient  supply 
of  suitable  water  for  the  use  of  the  works.  "  6thly.  The  West  Hartlepool  Harbour 
and  Bailway  Company  will  lay  down  two  lines  the  entire  length  between  the  main 
line  and  the  land  now  offered,  for  standage  and  for  your  exclusive  use."  The  letter 
ea-[189]-clo8ed  a  schedule,  and  was  signed  in  the  following  form : — 

"  P.  pro.  The  West  Hartlepool  Harbour  and  Railway  Company, 

"  Samuel  Chester." 

It  appeared  that  this  correspondence  had  been  entered  in  the  books  of  the 
company  and  indexed,  and  that  copies  of  the  letters  had  been  kept  in  the  private 
office  of  Mr.  Chester  belonging  to  the  company. 

On  the  15th  of  November  1859  the  Plaintiff  wrote  to  Mr.  Chester  a  letter 
containing  an 'unqualified  acceptance  of  this  offer. 

The  Plaintiff  immediately  entered  into  possession,  and  his  plant  and  machinery 
were  thereupon  removed  from  the  land  on  the  west  to  that  on  the  east  side,  and 
other  machinery  was  also  brought  there  by  the  railway  company.  The  land  last 
purchased  was  measured  by  the  surveyor  of  the  company,  and,  in  accordance  with 
the  contract,  the  railway  company  laid  down  the  branch  lines  of  raUs  and  made 
borings  in  the  land  for  water.  In  fact,  the  Plaintiff  remained  in  undisturbed 
possession  of  the  eastern  land  until  the  company  repudiated  the  contract,  as  after 
mentioned. 

In  December  1860,  in  consequence  of  some  other  works  having  been  projected, 
the  company  became  vei^  anxious  to  obtain  the  eastern  land,  and  that  the  Plaintiff 
should  obtain  another  site  for  his  works ;  and  they  entered  into  negotiations  with 
him  which  lasted  until  May  1861 ;  but  the  attempts  to  arrange  the  matter  ultimately 
failed. 

In  May  1861  the  company  gave  the  Plaintiff  notice  [190]  that  they  repudiated 
the  contract,  and  refused  to  complete. 

Mr.  Chester  died  in  March  1860,  and  in  November  1861  the  Phuntiff  filed  this 
bill  for  specific  performance. 

Mr.  Selwyn  and  Mr.  Fry,  for  the  Plaintiff,  ci^  The  London  and  Birmingham 
BaUwaiy  Company  v.  Winter  (Craig  &  Ph.  57) ;  The  Earl  of  lAndsey  v.  The  Great 
Northern  RailiDay  Company  (10  Hare,  700) ;  Laird  v.  The  Birkenhead  Bailway  Company 
(John.  500);  PavUng  v.  The  London  and  North-Westem  Baihoay  Company  (8  Exch. 
867). 

Mr.  Hobhouse  and  Mr.  Hawkins,  for  the  Defendants : — 8  &  9  Vict.  c.  16,  s.  97 ; 
Lindley  on  Partnership  (p.  207) ;  Midland,  dx.,  Bailway  Company  v.  Johmon  (6  H.  of 
L.  Cas.  798) ;  Buekmaster  v.  Earrop  (7  Ves.  340). 

July  27.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit 
instituted  to  enforce  the  specific  performance  of  a  contract  contained  in  two  letters. 
The  former  was  written  by  Mr.  Chester,  now  deceased,  formerly  a  servant  of  the 
company,  containing  the  offer,  and  the  latter  the  acceptance  by  the  Plaintiff  of  that 
offer.    The  contract  is  complete  as  it  stands,  and  the  only  question  really  in  issue  is, 
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whether  Mr.  Gheeter  had  way  authority,  as  their  agent,  to  bind  the  company  t  and 
seoondly,  whether,  if  he  had  not,  the  company  have  since  ratified  and  ccMifirmed  it ; 
and  hare  so  acted,  after  it  had  come  to  their  knowledge  that  Mr.  Chester  had  assomed 
and  ri91]  taken  upon  himself  so  to  act,  as  to  adopt  him  as  their  agent  1 

Nobody  can  read  those  letters  without  seeing  that  Mr.  Chester  assumed  to  act  on 
behalf  of  the  company  as  their  agent,  that  he  thought  that  he  was  entitled  and 
authorized  so  to  do,  and  that  be  had  authority  to  enter  into  this  contract.  In  the 
same  month  of  November  1859  the  Plaintiff's  machinery  and  plant  were  transferred 
from  the  first  plot  to  the  second  by  various  officers  of  the  company,  and  possession 
was,  in  fact,  given  to  the  Plaintiff'.  In  the  same  month  Mr.  Thomas  Bell,  the  resident 
engineer  of  the  company,  in  accordance  with  the  terms  of  the  contract,  which  I  have 
read,  laid  down  the  rails  from  the  main  line  of  the  company.  Though  the  company 
in  its  corporate  character  could  see  nothing,  nor  be  bound  by  any  acquiescence,  except 
under  its  corporate  seal,  still  every  memoer  of  tbe  company,  who  attended  to  the 
affairs  and  business  of  the  company,  and  every  o£Scer  and  servant  of  the  company, 
saw  all  this  going  on.  At  the  same  time,  the  correspondence  is  entered  in  the  books 
of  the  company  and  is  duly  indexed,  and  copies  of  the  letters  are  kept  in  the  private 
office  of  Mr.  Chester  belonging  to  the  company,  and,  judging  from  the  account  I  hare 
received  of  the  contents  of  the  book,  it  seems  to  contain  various  other  matters  of  a 
similar  character,  and  to  have  been  a  book  solely  referring  to  the  affairs  and  business 
of  the  company.  During  all  this  time,  neither  the  company  in  its  corporate  character, 
nor  any  one  of  the  directors  in  his  individual  character,  does  anything  to  lead  the 
Plaintiff  to  suppose  that  they  did  not  consider  the  contract  binding  on  them;  the 
utmost  which  they  allege  they  did  was,  to  administer  a  private  rebuke  to  Mr. 
Chester  and  to  inform  him  that  he  had  no  authority  to  enter  into  this  contract.  If 
they  did  not  consider  themselves  bound,  and  if  they  meant  to  repudiate  the  [192] 
contract,  the  course  which  they  ought  to  have  adopted  was  penectly  dear;  they 
should  have  caused  a  letter  to  be  written  to  the  Plaintiff  by  the  secretary  in  the  name 
of  the  company,  informing  him  that  they  repudiated  the  contract,  and  that  Mr. 
Chester  had  no  authority  to  enter  into  it.  But  although  negotiations  were  going  on 
between  the  company  and  the  Plaintiff  to  induce  him  to  take  another  piece  of  land, 
it  was  not  until  August  1860  that  any  written  notice  was  given  to  the  Plaintiff  that 
the  contract  was  repudiated  by  the  company ;  and  the  Plaintiff  swears,  positively,  in 
contradiction  to  an  assertion  on  the  part  of  the  Defendants,  that  this  was  the  first 
notice  he  ever  received,  verbal  or  written,  that  the  company  did  not  consider  them- 
selves bound  by  this  contract  This  is  clear,  that  Mr.  Chester  assumed  to  act  as 
having  full  power  to  contract  for  the  sale  of  the  land  of  the  company,  and  to  bind 
them  oy  such  contract.  He  was  also,  as  it  appears  by  the  evidence,  so  regarded  by 
strangers.  He  acted  so  on  several  occasions,  and  the  evidence  given  in  Court  by  Mr. 
Aird,  and  the  documents  proved  by  him,  establish  that  in  some  cases  agreements 
signed  in  blank  by  the  managing  directors  were  left  in  Mr.  Chester's  hands,  and  were 
filled  up,  either  by  Mr.  Chester  himself  or  under  his  directions ;  and  Mr.  Aird  also 
proves  that  he  made  the  plan  under  the  contract  with  the  Plaintiff  by  the  direction 
of  Mr.  Chester,  and  with  the  knowledge  of  at  least  one  of  the  managing  directors, 
and,  as  he  believes,  with  the  knowledge  of  the  other. 

The  evidence  which  he  gave  in  Court  is  this : — "  Mr.  Chester  was  in  the  habit  of 
letting  the  land  as  the  agent  of  the  company ;  he  was  in  the  habit  of  dealing  with 
parties  with  respect  to  the  sale  and  purchase  of  land  as  the  agent  of  the  company.  I 
know  that  that  has  occurred."  Then  he  mentions  several  agreements  [193^  which 
were  filled  up  in  blank,  and  that  he  filled  them  up  according  to  the  instructions  he 
received.  He  says,  "  I  made  that  plan  of  the  land,  included  in  the  contract  made  by 
Mr.  Chester,  according  to  the  instructions  I  received.  Some  of  the  directors  knev 
that  I  was  doing  this  for  Mr.  Chester.  Mr.  Robinson  Watson,  and  I  think  Mr. 
Jackson,  the  chairman,  knew  it." 

Upon  this,  the  company  set  up  this  defence : — ^That  they  are  not  bound,  because 
the  contract  is  not  under  the  seal  of  the  company,  and  because  Mr.  Chester  was  not 
appointed  their  agent  by  any  instrument  under  seal.  If  the  company  are  not  to  be 
bound  by  such  a  transaction  as  this,  it  is  obvious  that  no  one  could  safely  have  any 
dealings  with  the  company,  except  by  instruments  under  its  corporate  seal ;  and  even 
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then,  the  company  might  afterwards  allege  that  the  ofiScer  who  affixed  the  seal  had 
no  authority  to  do  so,  and  that  it  was  simply  an  unofficial  act.  I  am  of  opinion  that 
whenever  a  company,  through  their  directors,  hold  a  person  of  this  kind  out  to  the 
world  as  their  agent  for  a  particular  purpose,  and  ratify  his  conduct  as  such  (and  so 
far  as  the  evidence  is  before  me  they  have  not  disputed  his  authority  in  any  other 
case  but  this),  they  cannot  afterwards  dispute  acts  done  by  him  within  the  scope  of 
such  countenanced  agency.  Here  Mr.  Chester  acted  apparently  as  the  agent  of  the 
company  to  let  and  sell  their  lands.  The  directors  knew  it ;  they  furnished  him  in 
some  instances  with  forms  of  leases  signed  in  blank,  which  he  was  to  fill  up ;  and  in 
other  cases  they  executed  deeds  conveying  lands,  of  which  Mr.  Chester  alone  settled 
the  terms  and  covenants.  This  appears  to  have  been  publicly  known  in  the  neighbour- 
hood, and  until  this  occasion,  seems  never  to  have  biaen  disputed  in  any  way  by  the 
company.  Mr.  Chester  then  enters  into  this  contract  with  the  Plaintiff.  It  clearly 
binds  [194]  the  Plaintiff,  who  could  not  dispute  the  aeenoy  of  Mr.  Chester,  or  resist 
a  suit  for  a  specific  performance  by  the  company.  The  two  managing  directors  see 
this  going  on  and  take  no  steps  to  prevent  it ;  they  enter  into  negotiations  with  the 
Plaintiff  for  an  exchange  of  this  plot  of  land  for  another,  which  end  in  nothing,  there- 
upon the  company  say,  "  Mr.  Chester  is  not  our  recognized  agent,  and  we  are  not 
bound." 

In  my  opinion,  it  is  not  open  to  them,  in  this  state  of  circumstances,  to  make  any 
such  defence.  This  case  appears  to  me  to  come  exactly  within  the  case  of  The  London 
and  Birmmgham  BaUvxty  Company  v.  Winter  (Craig  &  Phillips,  57) ;  the  only  difference 
1  can  perceive  between  the  two  cases  being  that,  in  that  case,  the  railway  company 
were  the  purchasers  instead  of  the  sellers.  There  they  entered  into  possession,  here 
they  put  the  Plaintiff  into  possession.  In  both  cases  they  made  works  on  the  lands ; 
in  that  case  by  reason  of  their  ownership ;  in  this  case  in  pursuance  of  the  terms  of 
the  contract 

If  this  company  can  be  allowed  to  say,  in  its  corporate  character,  that  Mr.  Thomas 
Bell,  the  engineer,  had  no  proper  authority  to  make  the  railway ;  that  Mr.  Aird  their 
surveyor  had  no  proper  authority  to  make  the  survey  or  the  plan ;  that  the  servants 
of  the  company,  who  conveyed  hundreds  of  tons  of  the  Plaintiff's  machinery  to  the 
land  and  deposited  it  on  it,  had  no  authority  to  give  him  possession  of  the  land,  and 
did  not  so  act  under  any  authorized  direction  or  orders  of  the  directors,  it  is  obvious 
that  no  such  acts  can  ever  bind  the  company  towards  a  stranger.  A  stranger  can 
□ever  prove  the  authority  of  the  company  in  such  matters ;  he  only  acts  with  the 
persons  who  are  known  to  be  the  [195]  officers  and  servants  of  the  company,  as  every 
other  person  has  done.  But  the  decision  I  have  already  referred  to  shews  that  this  Court 
cannot  allow  a  company  to  play  fast  and  loose  in  such  a  case,  and  when  they  like  the 
contract,  bind  the  stranger  dealine  with  them,  but  when  their  views  or  interests  are 
altered  in  respect  of  it,  to  retire  from  it  and  inform  the  stranger  that  they  are  not 
bound  by  the  act  of  their  servants,  and  that  the  burden  of  proof  of  the  agency  lies  on 
him  (the  Plaintiff).  It  is  sufficient  that  they  have  so  acted  as  to  disentitle  them  to 
raise  this  defence,  which,  in  my  opinion,  they  have  done  in  the  case  before  me,  and  the 
consequence  is,  that  a  decree  must  be  made  for  specific  performance  against  them  with 
costs  of  the  suit. 

Note. — Upon  appeal,  Lord  Justice  Knight  Bruce  thought  that  there  were  provisions 
in  the  agreement  which  were  not  then  susceptible  of  specific  performance,  but  the 
Lord  Justice  Turner  held,  that  although  the  manager  had  not  authority  to  enter  into 
the  contract  for  the  company,  still  that  there  had  been  such  a  sufficient  part  perform- 
ance and  ratification  by  the  company  as  to  entitle  the  Plaintiff  to  its  specific  perform- 
ance. The  decree  was  therefore  affirmed  (10th  January  1865).  An  appeal  to  the 
House  of  Lords  is  pending. 
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[196]    Eaton  v.  Bssjttrr.    Jan.  17,  1866. 

A  marriage  settlement  was  drawn,  as  the  intended  husband  alleged,  in  a  manner  con- 
trary to  the  agreement ;  but  before  the  marriage  he  knew  its  contents  and  ezecatod 
it  under  protest,  and  reserving  his  right  to  set  it  aside.  Held,  that  he  could  not, 
after  the  marriage,  sustain  a  suit  to  rectify  the  settlement. 

A  husband,  by  his  bill,  alleged  that  his  wife,  under  the  advice  and  assistance  of  the 
two  trustees  of  the  settlement,  secreted  and  withheld  moneys  of  the  wife  which 
ought  to  be  paid  over  to  him,  the  husband.  The  bill  sought  to  recover  thoae 
moneys.  The  trustees,  who  were  made  Defendants,  demurrec^  and  their  demorFsr 
was  allowed. 

This  case  came  on  upon  a  general  demurrer  to  the  bill. 

In  1864  the  Plaintiff  Mr.  Eaton  married  Mrs.  Ruth  Thomas,  on  which  occasion  a 
marriage  settlement  was  executed,  dated  the  11th  of  February  1864.  The  PUunti^ 
Mr.  Eaton,  by  his  bill  alleged  that,  prior  to  the  marriage,  terms  were  agreed  upon 
between  him  and  his  intended  wife  for  the  settlement  of  her  property.  That  Mr. 
Bennett  the  brother  of  Mrs.  Thomas,  was  adverse  to  the  marriage,  but,  "  not  having 
succeeded  in  putting  a  stop  to  it,  he  determined  to  adopt  means  for  depriving  the 
Plaintiff  of  the  life  interest  he  was  to  take  in  the  property  agreed  to  be  settled,  and 
also  for  depriving  the  Plaintiff's  wife  of  the  power  of  disposition  by  will,  which  she 
was  to  have  over  the  said  property  during  her  coverture,  and  for  securing  the  greater 
part  of  the  same  for  the  benefit  of  his  own  children  absolutely,  in  the  event  of  Plaintiff 
surviving  Euth  Thomas. 

The  brother  induced  her  to  employ  his  own  solicitor  (Mr.  Onions)  to  prepare  the 
settlement,  instead  of  her  own. 

The  bill  then  proceeded  to  state  as  follows : — "The  Plaintiff,  under  the  confident 
expectation  that  the  terms  of  the  intended  marriage  settlement  were  definitely  fixed 
on,  and  that  a  settlement  was  being  prepared  by  Mr.  Onions  in  accordance  therewith, 
continued  to  make  [197]  arrangements  for  the  solemnization  of  the  said  marriage.  A 
few  days  before  the  day  fixed  for  the  celebration  of  the  marriage.  Plaintiff  received 
from  Mr.  Onions  a  drait  of  a  settlement,  being  in  fact  the  dr^t  of  the  settlement 
hereinafter  stated.  The  draft  settlement  was  greatly  at  variance  and  inconsistent 
with  the  terms  agreed  on  between  Plaintiff  and  Ruth  Thomas,  and  had  been  purposely 

Erepared  by  Mr.  Onions  in  such  manner  as  to  carry  out  the  scheme,  which  the  said 
•efendant  had  formed,  of  depriving  and  defrauding  Plaintiff  of  the  property  rights, 
and  to  abridge  and  take  away  from  Ruth  Thomas  the  control  of  the  ownership  during 
the  Plaintiffs  life,  and  to  secure  the  greater  part  of  the  same  absolutely  to  nis  own 
children,  in  the  event  of  Ruth  Thomas  dying  in  the  Plaintiff's  lifetime." 

"  The  Plaintiff  was  exceedingly  surprised  at  the  contents  of  the  said  settlement, 
and  at  once  perceived  that  a  fraud  haid  been  practised  on  him.  The  Plaintiff  had 
implicitly  relied  on  the  terms  of  settlement  agreed  on  between  bim  and  Ruth 
Thomas  being  fairly  and  faithfully  carried  out,  and  under  that  impression,  he  had, 
not  only  continued  to  make  and  complete  all  arrangements  for  the  said  marriage, 
but  had  ordered  his  affairs  in  general  in  such  a  manner,  that  the  postponement  of 
the  marriage  would  have  occasioned  him  great  loss  and  injury.  Under  tjiese 
circumstances,  and  as  he  was  also  informed  by  the  said  Ruth  Thomas,  that  the  delay 
which  had  taken  place  in  the  celebration  of  the  said  marriage  was  seriously  affecting 
her  health,  no  other  course  seemed  open  to  Plaintiff  than  to  execute  the  satd 
settlement,  and  he  ccmequently  agreed  to  execute  the  same,  but  before  doing  so,  the  PlauUif 
distinctly  informed  RiUh  Thomas,  that  the  savi  settlement  was  contrary  to  the  said  marriage 
contract,  and  that  he  roould  apply  to  this  Court  to  have  the  same  rectified;  and  the  said 
settlement  was  executed,  [198]  as  well  by  Ruth  Thomas  as  by  Plaintiff,  and  the  said 
marriage  was  solemnized  between  them,  on  the  full  understanding  that  Plaintiff 
would,  after  the  marriage,  take  proceedings  for  that  purpose." 

Although  Plaintiff  saw,  from  the  first,  that  it  would  be  impracticable  to  get  the 
said  settlement  properly  altered,  and  that  there  was  really  no  choice  left  for  him, 
but  either  to  submit  to  all  the  inconvenience  and  loss  of  breaking  off  the  said 
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msiTULge  contract,  or  to  execute  the  said  settlement  as  it  stood,  the  Plaintiff, 
nerertheless,  on  the  6th  February  1864,  wrote  and  sent  to  Butb  Thomas  a  letter 
in  the  words  and  figures  following,  that  is  to  say  : — 

"6th  February  1864. — My  dear  Mrs.  Thomas, — As  I  told  you  in  my  letter  of 
yesterday,  I  have  approved  draft  settlement  and  returned  same  to  Messrs.  Warren  & 
Onions,  although,  as  framed,  it  is  quite  at  variance  and  inconsistent  with  the  terms 
agreed  upon  between  us.  However,  for  peace's  sake  only,  at  the  present  moment, 
and  particularly  as  you  say,  in  your  letter  of  the  3d  instant^  that  the  business  is  not 
onlv  becoming  tiresome,  but  injurious  to  your  health,  I  shall  sign  the  same ;  but  / 
JuM  do  so,  on  the  wxderstwnding  that  it  is  strtetly  witiuvt  prejudice  to  my  equitable  and  legal 
rights  and  remedies  to  apply  to  set  the  deed  aside,  if  so  advised  at  any  future  time, 
which  is,  in  its  present  form,  not  only  unjust  and  unreasonable,  but  at  variance  with 
your  declared  intention  (both  verbal  and  written)  of  settling  certain  property  for 
oar  lives,  viz.,  to  your  own  separate  use  for  life,  and  in  case  of  my  surviving  you, 
then  to  me  for  life,  and  at  my  death  the  same  to  go  as  you  might  direct  by  will.  I 
cannot  believe  that  you  are  fully  acquainted  or  understand  the  purport  or  effect  of 
this  deed.  However,  you  have  now  an  opportunity  of  having  the  same  put  right, 
and  the  same  must  [199]  be  altered  by  introducing  a  recital  to  the  effect  that  you 
have  paid  the  money  standing  in  the  Newcastle  Bank  over  to  me  as  agreed,  and 
which  you  stated  to  be  £1000.  If  you  do  not  do  so  before  signing  the  deed,  it  will 
be  absolutely  necessary  and  imperative  upon  me  that  I  should  afterwards  apply  to 
the  Court  of  Chancery  thereon,  and  which  would  be  attended  with  considerable 
expense  and  unpleasantness  to  all  parties.  I,  therefore,  trust  that  you  will  at  once 
see  the  necessity  of  seeing  Mr.  Onions,  and  instructing  him  accordingly,  and  I  hope 
to  hear  from  you  in  a  day  or  two,  informing  me  that  you  have  done  so,  and  saying 
which  day  I  may  expect  your  arrival  in  town." 

"Ruth  Thomas,  in  pursuance  of  the  suggestion  contained  in  the  last-stated  letter, 
went  to  see  Mr.  Onions,  taking  the  said  letter  with  her,  and  she  did  see  him  and  also 
Bennett,  and  shewed  them  the  said  letter,  and  spoke  to  them  about  altering  the  said 
settlement,  but  they  both  objected  to  have  any  alteration  made  in  the  said  settlement, 
and  no  alteration  was  made  therein." 

The  settlement  was  accordingly  executed  by  all  parties  in  the  terms  of  the  draft, 
and  Bennett  and  Onions  were  the  trustees.  The  marriage  was  shortly  afterwards 
solemnized. 

The  bill  specified  various  particulars,  in  which  the  settlement  was  at  variance 
with  the  terms  of  the  agreement,  such  as,  that  it  deprived  the  Plaintiff  of  a  life 
interest,  deprived  his  wife  of  the  power  of  disposition,  and  gave  interests  to  the 
brother's  children. 

Another  subject  of  complaint  was,  that  the  Plaintiff  had  received  only  j£800,  part 
of  £1000  agreed  to  be  paid  to  him  on  his  marriage.  As  to  this,  the  bill  con-[^X)]- 
tained  the  following  statement: — "Contrary  to  the  agreement  with  Plaintiff,  Buth 
Thomas,  on  her  marriage  with  Plaintiff,  caused  the  sum  £800  only  (part  of  the  said 
sum  of  £1000)  to  be  paid  to  Plaintiff;  but  she  has  ever  since  the  said  marriage, 
with  the  advice  and  assistance  of  the  Defendants  John  Bennett  and  John  Henry 
Onions,  secreted  and  imthheld  from  Plaintiff  the  sum  of  £200,  residue  of  the  said  sum 
of  £1000."  And  the  Plaintiff  charged,  "that  Bennett,  Onions  and  Ruth  Eaton 
ought  to  be  compelled  to  discover  everything  in  their  power  in  relation  to  this  sum 
£200,  and  what  has  become  of  the  same." 

The  bill  prayed  a  rectification  of  the  settlement  in  the  mattery  complained  of, 
and  an  inquiry  as  to  what  had  become  of  the  sum  of  £200,  residue  of  the  said 
sum  of  £1000,  immediately  before  Plaintiff's  marriage  standing  in  the  Newcastle 
Bank  to  the  credit  of  Ruth  Thomas,  and  that  it  might  be  declared  that  the  Plaintiff 
was  entitled  to  the  same  for  his  own  benefit. 

To  this  bill  Bennett  and  Onions  demurred  for  want  of  equity. 

Mr.  Schomberg  and  Mr.  Bevir,  in  support  of  the  demurrer. 

Mr.  Selwyn  and  Mr.  Swinburne,  in  support  of  the  bill. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  This  demurrer  must  be 
allowed.  The  case  made  by  the  bill  is  a  very  singular  one.  The  Plaintiff  complains 
that,  under  the  pressure  of  circumstances,  he  was  compelled  to  marry  a  lady  without 
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obtaining  a  sufficient  portion  of  her  property.  But  he  admits  that  he  was  avaie  of 
the  terms  of  the  settlement ;  that  he  read  the  [2011  draft  and  executed  the  setUement 
itself  with  his  eyes  open,  and  that  he  afterwards  contracted  the  marriage.  It  it 
true  that  he  gave  distinct  notice  that  he  would  apply  to  this  Court  to  get  it  rectified ; 
but  he  executed  it  and  received  the  marriage  consideration.  If,  upon  varying  the 
terms  of  this  settlement,  I  could  put  the  parties  in  the  same  situation  as  they  were 
before  the  marriage,  something  might  be  made  of  the  point  of  fraud ;  but  that  is 
impossible.  Again,  the  Court  in  such  cases  as  these  only  rectifies  a  settlement  wb«i 
both  parties  have  executed  it  under  a  mistake,  and  have  done  what  they  neither  of 
them  intended.  Here  the  Plaintiff  examined  the  draft  and  the  settlement  prior  to 
its  execution,  and  was  perfectly  aware  of  its  purport.  I  think  that  he  cannot  set  it 
aside  or  alter  it  in  this  Court. 

Upon  the  other  part  of  the  case,  I  at  first  thought  that  the  Plaintiff  might  have  some 
equity,  if  the  fact  had  been  that  part  of  the  wife's  property,  which,  according  to  the 
settlement,  belonged  to  the  husband,  were  in  the  possession  of  and  kept  back  br  ^ 
trustees.  Considering  the  relation  of  trustee  and  cestui  que  trust,  I  thought  the  PUin- 
tiff  might  have  had  a  right  to  come  to  this  Court  to  recover  the  property.  But,  on 
looking  at  the  bill,  I  find  that  the  allegation  is  that  the  wife  has  secreted  and  with- 
held the  £200,  with  the  advice  and  assistance  of  Bennett  and  Onions.  If  they 
themselves  were  doing  so  by  her  desire,  the  Plaintiff  might  be  entitied  to  make  them 
Defendants,  on  the  ground  of  their  keeping  back  part  of  the  trust  property.  Bat  he 
cannot  make  persons,  who  merely  instigate  and  advise  another  to  keep  btok  the  money, 
parties  to  a  bill,  or  compel  them  to  answer. 

The  case  fails  in  every  respect^  and  the  demurrer  must  be  allowed. 

[2022]    BRAiTHWArrE  e.  Ebarns.    Jan.  18,  1865. 

Liberty  given  to  read  the  affidavit  of  a  witness,  who  had  been  prevented,  by  illness, 
from  being  cross-examined,  but  the  Court  intimated  that  little  attention  would  be 
paid  to  such  an  affidavit 

An  aged  person  had  made  an  affidavit  in  the  cause,  and  the  opposite  party 
had  served  the  usual  notice  reauiring  him  to  be  produced  for  cross-examination. 
He  was  unable  and  incapable  by  reason  of  paralysis  to  attend  and  be  cross- 
examined. 

Mr.  Baggallay  proposed  to  read  the  affidavit 

Mr.  Southgate  objected  that  "it  could  not  be  read  as  evidence,  unless  by  the 
special  leave  of  the  Court;"  19th  General  Order  of  5th  February  1861.(1) 

Ths  Masteb  of  thx  Bolls  [Sir  John  Romillv].  I  must  allow  it  to  be  read,  and 
must  judge  of  it  But  I  pay  little  attention  to  the  affidavit  of  a  person  who  has  not^ 
when  required,  submitted  to  a  cross-examination. 

[203]    Galloway  v.  Thb  Corporation  of  London.    Jan.  19,  Feb.  13, 1865. 

[S.  C.  on  appeal,  2  De  G.  J.  &  S.  639 ;  46  £.  B.  623;  and  in  House  of  Lords,  L  K 
1  H.  L.  34.  See  cases  cited  in  note  to  S.  C,  2  De  G.  J.  &  S.  213;  46  K  B. 
366.] 

In  July  1862  the  Corporation  of  London  obtained  Parliamentary  powers  for 
taking  the  Plaintiff's  land  for  public  purposes.  But,  prior  thereto  (June  1862)  the 
Corporation  had  contracted  to  sell  these  lands  to  another  company,  not  then 
empowered  to  purchase  them.  The  Court  held  that-  the  Corporation  had  so 
fettered  their  judgment  and  discretion,  by  contracting  to  sell  tnat  which  they 
had  no  power  to  purchase,  and  that,  to  a  company  not  then  authorized  to  buy  them, 

(1)  30  Beav.  656,  and  see  Wighiman  v.  JVheeUm,  23  Beav.  397;  Abadm  v. 
Abadom,  24  Beav.  243 ;  Itorley  v.  Morley,  5  De  G.  M.  &  G.  610. 
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that  the  Plaintiff  was  entitled  to  an  injunction  to  restrain  the  Corporation  from 
takine  more  of  his  land  than  they  bond  fide  required.  After  thi^  another  Act 
passed  in  1864,  which,  after  referring  to  the  contract  of  1862,  provided  that  that 
Act  should  not  prejudice  the  right  of  the  company  under  that  agreement,  but  that 
the  covenants  thereof  should  be  as  applicable  to  the  said  land,  if  purchased  under 
the  powers  of  this  Act,  as  they  would  have  been,  if  they  had  been  purchased 
under  the  Act  of  1862.  Held,  by  the  Master  of  the  Bolls,  that  the  last  Act 
removed  the  objection  to  the  agreement^  and  amounted  to  a  declaratory  enactment 
as  to  its  validity,  and  that,  consequently,  the  Plaintiff  was  not  entitled  to  an 
injunction.    The  decision  was  affirmed,  Loid  Justice  Turner  dissentiente. 

The  only  facts  which  are  necessary  to  be  mentioned  to  explain  the  matter  in 
contest  are  as  follows : — 

On  the  13th  of  August  1860  "The  Metropolitan  Meat  and  Poultry  Act,  1860," 
passed  (23  &  24  Yiot.  c  czciii.)  for  authorizing  the  Corporation  of  London  to  esUtblish 
a  new  market  at  Smitbfield,  and  for  other  purposes  connected  therewith. 

Afterwards,  on  the  29th  of  July  1862,  another  Act,  "  The  Metropolitan  Meat  and 
Poultry  Market  (Western  Approach)  Act,  1862,"  was  passed  (25  &  26  Vict.  c.  clxxiv.) 
to  improve  the  western  approach  to  this  market.  By  this  Act  the  Corporation  was 
empowered  to  take  the  land  of  the  Plaintiff  for  this  purpose,  and  the  powers  of 
"The  London  City  Improvement  Act  (1847)"  (10  &  11  Vict.  c.  cclxxx.  (The  Model 
Act) )  were  extended  to  this  Act. 

On  the  26th  June  1862,  and  prior  to  the  passing  of  this  Act,  the  Corporation 
entered  into  a  contract,  by  which  the  Corporation  agreed  to  sell  the  Plaintiff's  lands 
to  the  Metropolitan  Bailw^  Company,  who,  at  that  time,  had  no  Parliamentary 
power  to  purchase  it,  for  [204]  £70,000.  In  May  1863  the  Corporation  served 
the  Plaintiff  with  the  usual  notice  to  treat,  and  in  January  1864,  dunng  the  negotia- 
tions which  took  place  as  to  the  value  of  the  Plaintiff's  lands,  the  Plaintiff  became 
acquainted  with  the  fact  of  the  agreement  of  26th  June  1862  having  been  entered 
into  between  the  Corporation  and  the  Metropolitan  Railway  Company.  The  Plaintiff 
thereupon,  on  the  8tb  February  1864,  filed  his  first  bill  {Oalloway  v.  The  Corporation  of 
London)  relating  to  this  subject,  asking  for  an  injunction  to  restrain  the  Corporation 
from  taking  his  land,  or  only  so  much  as  was  bond  fide  required  for  the  purpose  of 
the  Act  On  the  19th  of  February  Vice-Chancellor  Wood  refused  the  injunction 
(10  Jurist,  552) ;  but  on  appeal  to  the  Lords  Justices,  they,  on  the  29th  of  April 
1864,  were  of  opinion  that  the  Corporation  of  London,  having  contracted  to  sell  the 
Plaintiff's  land  before  they  had  the  power  to  purchase  it,  and  that,  to  a  company 
not  then  authorized  by  Parliament  to  buy  it,  nad  so  fettered  their  judgment  and 
discretion,  as  to  the  quantity  of  land  required  by  them  for  the  purposes  authorized 
by  their  Act,  as  to  entitle  the  Plaintff  to  an  injunction  until  the  hearing,  to  prevent 
the  Corporation  taking  more  of  the  Plaintiff's  lands  than  they  bond  fide  required. 
(10  Jurist,  552,  and  10  Law  T.  439 ;  see  the  reason  as  stated  more  fully  by  the 
Master  of  the  Rolls,  post,  208.)  Their  Lordships,  thereupon,  granted  an  injunction 
until  the  hearing  of  the  cause,  restraining  the  Defendants  from  taking  any  proceed- 
ings for  purchasing  or  taking  any  of  the  Plaintiff's  property,  untu  the  portion 
thereof  which  they^ond  fide  required  for  the  purposes  of  the  Act  should  have  been 
ascertained. 

The  cause  was  heard  in  July  1864,  when  Vice-chancellor  Wood,  in  obedience  to 
the  view  entertained  by  the  Lords  Justices,  made  the  injunction  perpetual. 

[205]  In  the  meantime,  and  on  the  23d  of  June  1864,  another  Act,  called  "The 
Holborn  Valley  Improvement  Act,  1864,"  was  passed  (27  &  28  Vict.  o.  Ixi.^  to 
authorize  the  Corporation  of  London  to  form  a  viaduct  over  the  Holborn  Valley, 
and  to  make  new  streets  and  improvements  connected  therewith.  In  this  Act  a 
clause  was  introduced  (37),  which  the  Defendants  alleged  was  inserted  with  a  view  to 
provide  for  this  case.     The  clause  was  as  follows  : — 

"37.  And  whereas  certain  lands  may  be  taken  under  the  powers  of  this  Act, 
which  were  delineated  on  the  plans,  and  were  described  in  the  books  of  reference 
mentioned  in  the  4th  section  of  'The  Metropolitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862,'  and  in  respect  of  which  lands  an  agreement  was. 
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ander  tbe  authority  of  that  Aot  and  the  Metropolitan  Bailway  Acts,  entered  into 
between  the  said  mayor,  commonalty  and  citizens  and  the  Metropolitan  Sailway 
Company ;  and  it  is  expedient  that  the  rights  of  the  company  under  such  agree- 
ment should  be  preserved :  Therefore,  nothing  m  thu  Ad  eontained  thaU  prgudia  or 
affect  the  rights  of  that  company  wider  the  said  agreement,  but  all  the  covenants  and 
provisions  thereof  shall  be  as  applicable  to  the  same  lands,  if  purchased  under  the 
powers  of  this  Act,  as  they  would  have  been  if  they  had  been  purchased  under 
the  powers  of  the  said  Metropolitan  Meat  and  Poultry  Market  (Western  Approach) 
Act,  1862." 

Accordingly,  on  the  30th  July  1864,  a  notice  to  treat,  under  this  Act,  was  given 
by  the  Corporation  to  the  Plaintiff,  for  all  his  land,  and  thereupon  the  Plaintiff 
filed  the  bill  in  this  cause,  on  the  14th  October  1864,  praying,  in  substance,  for 
the  same  injunction  as  had  been  granted  in  the  former  suit. 

A  motion  was  now  made  for  an  injunction  to  restrain  [206]  the  Defendants 
from  issuing  any  precept  or  commencing  or  prosecuting  any  proceeding  for  valuing 
any  part  of  the  Plaintiflfs  property  in  the  bill  mentioned,  and  from  prosecuting 
any  other  proceeding,  under  the  powers  of  "  The  Holborn  Valley  Improvement  Act, 
1864,"  for  the  purpose  of  purchasing  or  taking  any  of  the  PlaintifTs  said  property, 
until  the  hearing  of  this  cause  or  until  the  further  order  of  this  Court,  or  until  the 
portion  thereof  (if  any)  which  they  should  bond  fide  require  to  purchase  or  take  for 
the  purposes  of  the  said  Act  should  have  been  ascertained,  and  they  should  hare 
given  the  Plaintiff  a  proper  notice  of  their  intention  to  take  the  same  under  the  said 
Act,  and  a  proper  opportunity  of  coming  to  an  agreement  with  them  as  to  the 
purchase-raoaey  or  compensation  to  be  paid  in  respect  thereof. 

Mr.  Bolt,  Mr.  Selwyn  and  Mr.  Bagshawe,  in  support  of  the  motion,  contended 
that  the  Corporation  had  no  power  under  any  of  the  Acts  to  take  land,  except  for 
the  purpose  of  making  the  new  street,  and  then  so  much  only  as  was  properly  and  in 
the  exercise  of  a  fair  discretion  required  for  this  purpose. 

.  Sir  Hugh  Cairns  and  Mr.  Swanston,  for  the  Defendants,  contended  that  they  had 
a  discretion  under  the  London  City  Improvement  Act  of  1847  (10  &  11  Vict.  c. 
cclxxx.),  incorporated  with  the  Holborn  Valley  Improvement  Act  (27  &  28  Vict 
c.  Ixi.),  and  that  they  were,  under  the  powers  of  that  Act,  entitled,  at  their  discretion, 
to  take  all  or  any  part  of  the  land  which  was  included  in  the  schedule  to  the  Act^ 
and  to  resell  such  land  or  any  portion  as  they  might  think  fit,  in  order  to  pay  for 
the  expense  of  the  improvement ;  and  that  even  if  this  were  not  so,  still  that,  under 
the  37th  section  of  the  Holborn  Improvement  Act,  this  express  agreement  between 
the  Corporation  and  the  Metropolitan  [207]  Railway  Company  had  been  sanctioned 
and  made  valid. 

Mr.  Rolt,  in  reply. 

See  fFebb  v.  me  Mmchester,  Sec,  Raikoay  Company  (4  Myl.  &  Cr.  116);  Stodioi^ 
die.,  Baihoay  Company  v.  Brown  (9  H.  of  L.  Cas.  246) ;  Eversfield  v.  The  Mid-Sussex 
BailtBoy  Company  (1  Oiff.  153,  and  3  De  O.  &  J.  286);  Dodd  v.  ITu  Salisbury,  &t., 
Jiailway  Company  (1  Giff.  158) ;  Flower  v.  The  London,  Brighton,  &t.,  Bativmy  Company 
(2  Drew.  &  Smale,  330);  Cother  v.  The  Midland  Ikukaay  Company  (2  Phill.  469); 
BenHnek  v.  The  Norfolk  Estuary  Company  (8  De  G.  M.  &  G.  714). 

Feb.  13.  The  Master  or  the  Rolls  [Sir  John  Romilly].  This  is  an  application 
for  an  injunction  to  restrain  the  Corporation  of  Loudon  from  taking  any  part  of  the 
PlaintifTs  property  mentioned  in  the  bill,  or  from  taking  any  part  of  it,  except  so 
much  of  it  as  they  shall  bond  fde  require  for  the  purposes  of  the  Holborn  Valley 
Improvement  Act  of  1864. 

The  motion  was  argued  before  me  on  the  19th  of  January  last,  and  I  have  now 
to  dispose  of  it  The  question  turns  upon  the  proper  construction  of  the  Act  in 
question,  having  regard  to  the  situation  and  position  of  the  parties  themselves.  I 
have  carefully  read  and  considered  the  pleadings  and  evidence  in  the  cause  disposed 
of  h^  the  decree  of  the  Vice-Chancellor  in  July  1864,  and  also  the  various  Acts  of 
Parliament  which  bear  on  the  subject  passed  previously  to  the  filing  of  the  bill  in 
[208]  that  cause,  and  also  the  judgment  of  the  Lords  Justices,  for  the  purpose  of 
considering  how  far  the  decision  then  pronounced  governs  the  question  which  I  have 
to  consider  on  the  present  occasion.     What  I  understand  to  have  been  decided  in  that 
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case  is,  first,  that  the  notice  to  treat,  given  to  the  Plaintiff  in  May  1863,  was  properly 
given,  and  would,  if  it  stood  alone,  have  authorized  the  Corporation  to  take  the 
whole  of  the  Plaintiff's  land.  That  they  were  sole  judges,  in  their  discretion,  whether 
the  same  was  wanted  for  the  purposes  of  the  Act,  that  Act  being  for  the  purpose  of 
making  the  new  street  from  the  proposed  new  market  to  Victoria  Street^  which 
involved  two  distinct  matters,  one  to  construct  the  street,  and  the  other  to  obtain 
sufficient  funds  for  that  purpose,  which  funds  were  to  be  obtained  in  part  by  the 
purchase  and  resale  of  lands  included  within  the  schedule  of  that  Act. 

Secondly,  that  the  agreement  entered  into  by  the  Defendants  with  the  Metro- 
politan Bailway  Company  was  invalid,  for  three  causes,  or  for  three  reasons : — ^First, 
because,  at  the  time  that  it  was  enter^  into  the  Metropolitan  Railway  had  no  power 
to  purchase  lands,  though  they  had  afterwards  a  power  to  do  so  by  an  Act  which 
passed  the  Legislature  and  received  the  Royal  assent  a  few  weeks  subsequently  to 
the  agreement  Secondly,  because  it  could  not  be  considered,  that  when  Parliament 
gave  the  Corporation  power  to  sell  superfluous  lands,  the  Legislature  meant  to  give 
the  power  to  sell  to  incapacitated  persons,  and  the  Metropolitan  Railway  bad  not  in 
June  1862  any  power  to  buy  lands.  And,  thirdly,  because  the  agreement  having 
been  entered  into  by  the  Corporation,  conditionally  and  before  the  Act  passed  which 
authorized  them  to  enter  into  any  such  a^eement,  they  had,  before  the  time  arose 
when  they  were  called  upon  to  exercise  their  judgment  as  to  [209]  whether  such  lands 
were  wanted  or  not  for  the  purposes  of  the  Act,  fettered  themselves  by  this  agree- 
ment, BO  as  to  make  it  incumbent  on  them  to  take  the  lands  and  resell  them,  though, 
after  the  passing  of  the  Act,  they  might,  in  the  reasonable  exercise  of  their  discretion, 
have  come  to  another  and  different  conclusion.  That,  in  fact,  the  meaning  of  the  Act 
was,  that  the  Legislature  intrusted  the  Defendants  with  powers,  to  be  exercised 
according  to  the  bondjide  judgment  and  discretion,  but  not  influenced  or  fettered  by 
any  Acts  or  proceedings  which  had  been  done  or  adopted  by  the  Defendants 
previously  to  the  time  when  such  discretion  was  vested  in  them. 

This  is,  in  substance,  what  I  consider  to  have  been  decided  in  the  former  suit,  and 
the  only  question  I  have  now  to  consider  is,  how  this  decision,  by  which  I  am  bound, 
is  affected  by  the  statute  which  was  subsequently  passed  in  tne  year  1864,  called 
"The  Holborn  Valley  Improvement  Act"  (27  &  28  Vict.  c.  Ixi.). 

The  first  thing  that  I  have  to  observe  is,  that  this  Act,  the  object  of  which  is  to 
make  the  improvements  there  specified  and  which  are  there  set  out  in  the  second 
section  of  the  Act,  gives  for,  that  object,  by  means  of  the  incorporation  of  the  City 
Improvement  Act  of  1847  (10  &  11  Vict.  c.  cclxxx.),  not  merely  the  power  to  make 
the  improvements  in  question,  but  also  the  power  of  taking  and  reselling  lands,  not 
absolutely  required  for  the  purposes  of  the  street  and  viaduct  therein  mentioned,  but 
for  the  purposes  of  raising  money  to  defray  part  of  the  expenses  required  for  that 
purpose,  in  like  manner  as  if  the  schedule  to  the  Act  had  comprised  lands  which 
could  by  no  possibility  fall  within  the  line  of  any  improve-[210]-ment8  contemplated 
by  the  Act  itself,  and  which,  therefore,  could  only  have  been  inserted  for  the  purpose 
of  raising  the  funds  requisite  for  the  other  purpose  of  the  Act.  That  this  is  the 
effect  of  the  City  Improvement  Act  is  expressly  laid  down  by  the  Vice-Chancellor 
Wood,  and  is  not,  as  I  understand  their  judgments,  in  any  respect  questioned  by 
either  of  the  Lords  Justices ;  and,  upon  carefully  considering  the  Act  in  question  in 
conjunction  with  the  Holborn  Valley  Act,  I  entertain  no  doubt  or  question  that  the 
lands  of  the  Plaintiff  are  included  in  the  schedule  to  that  Act.  Accordingly,  I  am 
of  opinion  that  the  Defendants  have  that  power  as  reinirds  the  lands  included  in  the 
schedule  to  the  Holborn  Valley  Improvement  Act.  The  lands  of  the  Plaintiff  are 
included  in  the  schedule  to  that  Act,  and,  accordingly,  if  the  matter  stood  here  alone, 
unfettered  by  any  previous  transaction,  it  would,  in  my  opinion,  be  plain  that  the 
Defendants  might  take  the  whole  of  the  Plaintiff's  lands,  if  they  thought  fit  so  to  do, 
and  to  resell  uiem,  though  no  portion  of  such  lands  was  actually  required  for  the 
purpose  of  the  improvement  contemplated  by  the  Act.  If  then  I  add  to  this  state  of 
things  the  agreement  previously  entered  into  by  the  City  Corporation  with  the 
Metropolitan  Railway  Company,  simplicUer,  and  omit  the  37th  section  from  this  Act, 
the  case  then  would  be  the  same,  or  nearly  so,  as  the  question  decided  by  the  Lords 
Justices  in  April  1864.     But  I  must  take  the  Act  as  it  stands,  and  the  Legislature 
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bavine  had  before  tiiem,  in  1864,  the  fact  of  this  agreement  having  been  entered 
into,  nae  thought  fit  to  introduce  a  clause  which  is  in  the  words  following: — "And 
whereas,"  &c.  Tsee  the  clause  set  out,  ante,  p.  205.1 

Now  these  lands  include  the  lands  of  the  Plaintiff,  and,  consequently,  this  sectioo 
expressly  applies  to  the  [211]  lands  in  question  in  this  cause.  The  section  goes  on 
"  and  in  respect  of  which  lands  an  agreement  was,  under  the  authority  of  that  Act 
and  the  Metropolitan  Railway  Act^  entered  into  between  the  said  mayor,  &c.,  and  the 
Metropolitan  Eailway  Company."  This,  therefore,  expressly  points  to  the  agreement 
of  the  26th  of  June  1862.  The  clause  proceeds,  "and  it  is  expedient  that  the  rights 
of  the  company  under  such  agreement  should  be  preserved :  therefore,  nothing  in 
this  Act  contained  shall  prejudice  or  affect  the  rights  of  that  company  under  the  said 
agreement." 

I  am  of  opinion  that  the  effect  of  this  is  that  the  Legislature  has  pronounced  an 
opinion,  equivalent  to  a  declaratory  enactment,  determining  that  the  agreement  is  a 
valid  agreement,  conferring  rights  on  the  Metropolitan  Railway  Company  prior  to  the 
passing  of  this  Act.  And  to  make  this  still  more  clear,  the  clause  goes  on  thus,  "bat 
all  the  covenants  and  provisions  thereof  shall  be  as  applicable  to  the  said  lands,  if 
purchased  under  the  powers  of  this  Act,  as  they  would  have  been  if  they  had  been 
purchased  under  the  powers  of  the  said  Metropolitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862." 

Now  the  Lords  Justices  determined  that  the  lands  in  question  were  not  purchased, 
and,  under  the  circumstances  of  the  case,  could  not  be  purchased,  under  uie  powers 
of  the  Act  of  1862,  or,  at  least,  that  no  greater  part  of  them  could  be  so  purchased 
than  would  be  actually  required  for  making  the  new  street  With  the  knowledge  of 
this  before  them,  the  Legislature  gives  powers  to  purchase  these  lands  under  the 
power  of  the  Act  I  am  commenting  upon,  viz.,  the  Act  of  1862.  How  is  it  possible 
for  any  Court  to  say  that  these  powers  shall  not  be  exercised,  and  that,  notwithstand- 
ing what  the  Legis-[212]-lature  has  declared,  the  Defendants  shall  not  have  the 
powers  which  the  Act  confers  upon  them.  The  discretion  vested  in  the  Corporation 
IS  subject  to  no  control ;  this  I  understand  to  be  the  opinion  of  the  Lords  Justices,  it 
is  undoubtedly  the  opinion  of  Vice-Chancellor  Wood,  and  it  is  undoubtedly  my 
opinion.  The  Corporation  have  exercised  their  judgment  on  this  subject  since  the 
passing  of  this  Act,  and  have  given  notice  aoconiingly.  If  this  clause  were  struck 
out  of  the  Act,  the  effect  would  simply  be,  that  the  Corporation  might  take  the  lands 
in  their  entirety  and  sell  them  afterwards  to  whomsoever  they  pleased.  But  the 
object  and  plainly  expressed  meaning  of  this  clause  is  this : — "  If  you,  the  Corporation, 
think  it  necessary  to  take  these  lands  under  this  Act  of  1864,  which  we  give  yoa 
power  to  do,  and  of  which  necessity  you  are  the  sole  judges,  then  and  in  tnat  case, 
we  bind  you  to  abide  by  the  agreement  entered  into  with  the  Metropolitan  Railway 
Company  in  June  1862,  and  that  company  are  to  have  the  benefit  of  this  agreement, 
if  they  choose  to  do  so." 

There  can  be  no  doubt,  therefore,  that  this  Act  removes  the  foundation  of  the 
decision  adverse  to  the  Defendants,  for  assuming  it  to  be  correct,  that  by  the  Act  of 
1862,  the  Legislature  did  not  intend  that  the  Corporation  of  the  City  of  London 
should  have  vested  in  them  these  important  powers,  in  order  that  they  might  exercise 
them  after  they  had  fettered  their  judgment  by  an  agreement  with  third  parties,  still, 
in  the  Act  of  1864,  the  Legislature,  being  aware  that  the  city  had  so  fettered  their 
judgment  by  this  agreement  with  third  parties,  expressly  renews  the  powers  entrusted 
to  them  of  takingthe  land,  and  not  onlv  does  this,  but  it  also  positively  enacts  that 
the  Metropolitan  Railway  Company  shall  have  the  right  to  enforce  that  agreement  if 
the  lands  are  taken.  So  that  the  Legislature,  having  before  it  the  judgment  of  [213] 
the  Lords  Justices,  has  given  to  the  Corporation  the  unlimited  powers  to  take  these 
lands,  although  the  Corporation  had  their  discretion  fettered  by  their  prior  agreement 
with  the  Metropolitan  Railway  Company,  and  besides  this,  bearing  in  mind  the 
objection  of  Lord  Justice  Turner,  which  I  have  also  noticed,  that,  at  the  time  of  the 
agreement,  the  Metropolitan  Railway  Company  had  no  power  to  take  lands,  have 
removed  this  very  objection,  viz.,  the  inability  of  the  Metropolitan  Railway  Company 
to  purchase  lands  in  the  month  of  June  1862,  when  the  agreement  was  entered  mto. 

That  the  Courts  of  law  can  go  a  great  way  in  defeatmg  Acts  of  Parliament  by 
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nice  distanetion  wi  subtle  refinements  is  shewn  by  many  long  series  of  decisions  in 
this  Court,  but,  if  I  were  to  comply  with  the  application  of  the  Plaintiff,  I  should  be 
going  much  further  than  any  Court  has  yet  gone  and  I  believe  ever  will  go,  and 
expressly  overrule  what  appears  to  be  a  plain  distinct  enactment  of  the  Legislature.  I 
cannot  iJso  but  think  that  the  Legislature,  by  this  enactment,  has  relieved  this  Court 
from  a  very  great,  possibly  an  insuperable,  difficulty.  The  Lords  Justices  thought 
the  injunction  ought  to  run  in  these  terms,  "until  the  portion  thereof  which  they 
bond  fide  require  to  purchase  and  take  for  the  purposes  of  the  said  Act  shall  have  been 
ascertained. '  How  is  this  Court  to  determine  what  "  portion  of  the  lands  is  bond  fide 
required  for  the  purposes  of  the  Act? "  Assume  that  all  the  members  of  the  corpora- 
tion who  can  exercise  any  voice  in  this  matter  declare  that  they  bond  fide  require  the 
whole  land,  can  this  Court  say,  you  only  require  so  much  as  is  required  for  the  width 
of  the  street,  and  you  cannot  bond  fide  require  one  foot  beyond  this.  If  the  Court 
were  so  to  hold,  it  would  stop  the  whole  improvement,  for,  without  the  requisite 
funds,  no  street  could  be  made,  as  the  [214]  same  principle  must  apply  to  all  the 
other  portions  of  land  which  they  take  from  the  owners,  and  the  supplemental 
purpose  of  the  Act,  which  supplies  the  corporation  with  funds,  must  be  entirely 
rejected.  But  if  the  Court  says  that  they  are  entitled  to  go  beyond  the  mere  width 
of  the  street  required,  where  are  they  to  stop  t  Can  this  Court  go  into  the  question 
of  the  expense  incurred,  the  sums  required  and  the  propriety  of  money  spent,  and 
say,  "If  you  had  managed  this  economically  you  need  not  have  taken  this  piece  of 
land  or  that?"  It  is  obvious  that  unless  the  Court  took  upon  itself  the  whole 
management  of  the  whole  affair,  it  would  be  entangled  in  inextricable  difficulties  at 
every  step. 

It  is  one  of  the  advantages  of  the  new  system  adopted  in  Chancery  that  the  Judges 
who  pronounce  the  decree  have  also,  what  they  never  had  before,  an  intimate  know- 
led^  and  experience  of  the  mode  of  working  them,  and  are  accordingly  frequently 
obhged  to  frame  a  decree  in  such  a  form  as  will,  though  not  in  exact  accordance  with 
universal  precedents,  enable  the  parties  to  come  to  a  satisfactory  and  not  very  long 
deferred  conclusion,  the  want  of  which  has  frequently  driven  parties  to  a  compromise, 
when  the  decree  has  been  in  a  foinn  which  has  been  found  practically  impossible  to 
work  out  within  any  reasonable  time  or  at  any  reasonable  expense;  but  I  doubt 
whether  the  Court,  under  a  decree,  when  the  bond  fides  of  the  exercise  of  a  discretionary 
power,  by  persons  who  have  no  personal  interest  in  the  matter,  is  to  be  made  the 
subject  of  discussion  and  measured  by  evidence,  would  easily  arrive  at  a  conclusion 
satisfactory  to  itself  or  to  the  parties  concerned  in  it. 

I  am,  therefore,  of  opinion  that  the  Legislature  has  wisely  interposed  to  remove 
this  question  from  the  con-[216]-sideration  of  the  Courts  of  Equity,  and  that  this 
injunction  must  be  refused,  and  that  the  costs  of  the  motion  must  be  costs  in  the 
cause. 

NoTX. — Affirmed  9th  May  1866,  by  the  Lords  Justices,  dissentienie  Lord  Justice 
Turner.     An  appeal  to  the  House  of  Lords  is  pending. 

[216]    HoPKiNSON  V.  LusK.    Jm.  14,  16,  16,  1865. 

[S.  C.  10  L.  T.  122;  10  Jur.  (N.  S.)  288;  12  W.  R.  392.  See  Howard  v.  Earl  of 
Shrewsfymy,  1874,  L.  R.  17  Eg.  391 ;  Crmpton  v.  JarraU,  1885,  30  Ch.  D.  309 ;  In 
re  Earl  of  Durham,  1887,  67  L.  T.  165.] 

Leaseholds  which  were  not  specified  in  a  deed,  held  not  to  pass  by  the  general  words, 
all  other  "  property  and  effects." 

By  a  deed  executed  by  a  trustee  of  a  banking  company  on  his  retiring,  he  assigned 
three  specified  policies  held  for  securing  debts  due  to  the  bank  and  the  debts 
themselves.  He  also  assigned  leaseholds  X.,  mortgaged  to  him  for  securing  a  debt 
due  to  the  bank,  "  and  all  other  moneys,  securities,  propertv  and  effects  "  vested  in 
him  and  four  others  as  trustees  for  the  company.  Held,  that  leaseholds  Y., 
belonging  to  bank  absolutely  and  vested  in  the  retiring  trustee  and  the  same  other 
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four  tmstees,  but  which  were  not  referred  to  in  the  deed,  did  not  pass  nnder  the 
above  general  words. 

The  question  which  arose  on  this  special  case  was,  whether  some  leaseholds  in 
Lothbury  passed  under  the  general  words  of  a  deed  of  assignment.  The  questioD 
arose  under  the  following  circumstances : — 

Mr.  Oxenford  was,  in  1840,  appointed  one  of  the  trustees  of  the  Commercial  Bank 
of  London.  In  18.55  he  became  embarrassed  in  his  circumstances  and  went  to  reside 
abroad.  The  bank  became  desirous  of  removing  him  from  his  trusteeship  and  of 
having  their  property  which  was  vested  in  him  transferred  to  new  trustees,  and 
accordingly,  in  1860,  a  deed  was  executed  for  the  purpose. 

This  deed,  dated  the  20th  of  December  1860,  was  executed  by  Oxenford.  It 
recited  two  life  policies  in  the  Equitable  and  the  Metropolitan,  which  were  vested 
solely  in  Oxenford  in  trust  for  securing  moneys  due  to  the  company.  It  next  rented 
a  lite  policy  in  the  Palladium,  vested  in  Oxenford  and  Hopkinson  in  trust  for  tbe 
bank  absolutely,  but  which  the  bank  had  effected  to  secure  moneys  due  to  them  from 
the  Earl  of  Mountcashel.  It  then  recited  that  certain  leasehold  property  at  Netting 
[216]  Hill  was  vested  in  Oxenford  and  four  other  trustees  (naming  them)  in  trust  for 
securing  moneys  due  to  the  bank  from  a  Mr.  Kamsay.  It  then  recited  that  Oxenford 
was  desirous  of  retiring  from  the  o£Bce  of  trustee,  and  that  the  directors  had  accepted 
his  resignation,  "  and  had  requested  him  to  transfer  the  trud  property  vested  in  him  in 
the  manner  hereinafter  contained." 

By  the  first  witnessing  part  Oxenford  assigned  the  moneys  due  from  the  first  two 
mortgagees  and  the  securities  for  the  same,  and  "  particularly  "  the  first  two  policies 
and  the  moneys  secured  thereby,  to  the  new  trustees,  "and  all  other  moneys, 
securities,  property  and  effects  now  vested  solely  in  the  said  Edward  Oxenford  as 
trustee  for  the  said  banking  company,"  to  hold  upon  the  existing  trusts. 

By  the  second  witnessing  part  Oxenford  assigned  to  the  new  trustees  tbe  debt 
due  from  the  Earl  of  Mountcashel  and  all  securities  for  the  same,  and  the  third  policy 
"  and  all  other  moneys,  seeurities,  property  and  effects  now  vested  jointly  in  Oxenfora  and 
Hopkinson  "  as  trustees  for  the  banking  company. 

By  the  third  witnessing  part  Oxenford  assigned  to  the  new  trustees  the  mortesfe 
debt  due  from  Ramsay  and  the  securities  for  the  same,  "and  particularly  the 
leaseholds  at  Netting  Hill,  "  and  all  other  moneys,  securities,  property  and  ^ed»  now 
vested  jointly  in  "  Oxenford  and  the  four  other  trustees  (naming  them),  "as  trustees 
for  the  said  banking  company,  or  on  which  they  have  any  lien,  and  all  the  estate  and 
interest "  of  Oxenford  therein :  to  hold  to  the  new  trustees  upon  the  same  trusts  as 
they  were  then  held. 

This  deed  contained  no  reference  to  the  Lothbury  ^7]  property,  in  which  the 
bank  carried  on  its  business,  and  which  was  vested  in  Oxenford  and  the  same  four 
other  trustees  in  trust  for  the  company  absolutely.  The  bank  having  contracted  to 
sell  this  property  for  £22,000,  the  purchasers  required  the  concurrence  of  Oxenford 
in  the  conveyance,  on  the  ground  that  this  property  did  not  pass  by  the  deed  of 
1860.     A  special  case  was  submitted  to  the  Court  on  this  single  point. 

Mr.  Hobhouse  and  Mr.  Jackson,  for  the  Plaintiff,  the  public  officer  of  the  bank. 
The  Lothbury  property  passed  under  the  general  words  contained  in  the  third 
witnessing  part  of  the  deed.  The  object  of  the  bank,  as  appears  from  the  recital,  was 
to  get  the  whole  of  the  trust  estate  transferred,  and  the  object  of  Oxenford  was  to 
retire  and  divest  himself  of  all  interest  in  the  property  of  the  bank  which  was  then 
vested  in  him.  The  deed  was  not  limited  to  securities  held  for  the  bank,  because  the 
third  policy  belonged  to  the  bank  absolutely. 

The  general  words  "and  all  other,"  &c.,  "property  and  effects,"  are  sufficient  to 
pass  these  leaseholds ;  they  were  giisdem  generis,  and  were  vested  in  Oxenford  and  the 
four  trustees  named.  The  grant  is  to  be  construed  most  strictly  against  the  grantor; 
and  this,  being  the  case  of  a  bare  trustee  and  not  a  conveyance  for  value,  is  to  be 
construed  less  strictly  in  regard  to  the  property  passing  under  it. 

Mr.  Baggallay  and  Mr.  Kendall,  for  the  purchasers.  This  Lothbury  property  did 
not  pass  by  this  deed ;  it  was  either  overlooked,  or,  being  the  absolute  property  of 
the  bank,  it  was  intended  to  transfer  it  by  a  separate  deed,  according  to  the  usual 
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practice  of  conveyancers.  It  is  impossible  to  believe  that  tbe  parties  intended  that 
[218]  this  (the  most  important  part  of  their  property),  which  was  of  the  value  of 
X22,000,  should  pass  by  a  deed  which  made  no  reference  whatever  to  it,  under  these 
vagne  and  general  words,  "  and  all  other,  &c.,  property,"  &c. 

It  is  evident,  from  the  recitals  and  the  frame  of  the  deed,  that  the  intention  was 
to  deal  merely  with  the  securities  belonging  to  the  bank.  The  general  words  must 
therefore  be  construed  with  reference  to  that  intention,  and  be  neld  insufficient  to 
pass  this  property. 

Mr.  Hobhouse,  in  reply. 

Moore  v.  Magrath  (C!owp.  9) ;  Rooke  v.  Lord  Kensington  (2  Kay  &  J.  753),  and 
Waish  V.  Tremmion  (15  Q.  B.  Rep.  733),  were  cited. 

Jan.  16.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Lothbury 
property  cannot,  I  think,  be  held  to  pass  by  this  deed.  The  scope  and  object  of  it 
were  obviously  to  convey  to  new  trustees  all  the  securities  for  debts  due  to  the  bank, 
which  were  then  vested  in  Oxenford. 

The  general  recital  of  the  request  made  by  the  bank  to  Oxenford  "  to  transfer  the 
trust  property  vested  in  him,"  though  including  all  the  property,  must  have  reference 
to  what  goes  before  and  must  mean  all  the  trust  property  vested  in  him  for  securing 
debts  due  to  the  banking  company. 

[219]  The  property  is  assigned  by  three  witnessing  parts,  the  first  and  second 
only  relate  to  securities  for  money,  and  I  could  not  include  leaseholds  under  the 
general  words,  in  a  case  where  the  securities  intended  are  carefully  designated. 

The  third  witnessing  part  assigns  leaseholds,  which  are  expressly  specified,  and 
the  general  words,  which,  it  is  to  be  observed,  do  not  contain  the  words  "  all  other 
leaseholds,"  cannot,  I  think,  apply  to  the  Lothbury  property. 

My  conviction  is  that  a  conveyancer  would  have  prepared  two  deeds,  keeping  the 
title  to  the  securities  and  these  leaseholds  distinct. 

If  a  second  deed  were  now  produced  conveying  the  Lothbuiy  property,  the  same 
argument  might  be  used,  that  they  passed  by  the  first  deed.  What  the  parties  really 
intended  is  specified,  and  the  deed  is  a  well-drawn  deed  for  effecting  their  purpose, 
and  although  general  words  are  introduced,  they  have  reference  to  the  property 
previously  specified. 

Judging  of  the  intention,  as  shewn  by  the  recitals,  the  witnessing  parts,  the  state 
of  the  property,  and  the  mode  of  dealing  with  it,  I  am  of  opinion  that  the  Lothbury 
leaseholds  did  not  pass,  and  I  must,  therefore,  answer  the  special  case  in  the 
negative. 

[220]    Luff  v.  Lokd.    Nov.  25,  Dec  2,  7,  1864. 

[S.  C.  11  L.  T.  656 ;  10  Jur.  (N.  S.)  1248 ;  affirmed,  11  L.  T.  695 ;  11  Jur.  (N.  S.)  50. 
See  In  re  BieVs  Estate,  1873,  L.  R,  16  Eq.  680;  FUmright  v.  Lambert,  1885, 
52  L.  T.  653.] 

A  trustee  for  sale  cannot  purchase  the  trust  property,  but  an  ordinary  trustee  may 
purchase  the  trust  property  from  his  eestuis  qxte  trust,  though  the  burden  of  proving 
the  propriety  of  the  transaction  lies  on  the  trustee. 

A  legacy  was  bequeathed  payable  as  soon  as  legal  proceedings  connected  with  the 
fund  out  of  which  it  was  to  be  paid  should  be  terminated.  Held,  that  this  was 
neither  a  reversionary  interest  nor  a  contingent  legacy. 

In  1862  a  trustee  purchased  from  his  ee^is  que  trust,  for  ^50,  a  legacy  of  £2000, 
payable  on  the  termination  of  a  litimtion,  which  had  been  pending  many  years. 
The  litigation  ended  in  1863.  The  Court  supported  the  sale,  though  the  vendor 
was  in  distressed  circumstances,  on  the  following  grounds : — The  vendor  well  knew 
his  position  and  employed  his  own  solicitor,  the  proposals  for  the  sale  proceeded 
from  tbe  vendor,  after  unavailing  attempts  to  sell  elsewhere,  the  trustee  was  an 
unwilling  purchaser,  and  the  sale  was  only  completed  upon  threats  of  the  cestui  que 
trust  to  file  a  bill  for  the  specific  performance,  the  assets,  out  of  which  the  legacy 
was  to  be  paid,  were  in  litigation  and  doubt,  so  as  to  make  the  property  unmarket- 
able, and  the  legacy  was  subject  to  the  right  of  the  vendor's  wife  to  a  settlement 
and  to  her  right  by  survivorship. 
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.  Thia  suit  was  instituted  by  Mr.  and  Mrs.  Luflf  to  set  aside  the  sale  by  thent  to  the 
Defendant  Mr.  Lord  of  k  It^aey  of  £2000,  made  in  1862,  in  consideration  of  £450. 
This  le^^acy  had  been  bequeathed  to  Mrs.  Luff  by  Mrs.  Lord  (the  wife  of  the 
Defendant),  and  was  payable  oat  of  the  estate  of  Dr.  Cochrane.  It  is,  therefwe, 
naoeasary  to  refer,  first^  to  the  position  of  that  estate,  and  then  to  the  cireumstanoea 
connected  with  the  bequest  and  sale. 

Dr.  Cochrane  died  in  1831,  lea  vine  his  widow,  Margaret,  and  two  sons,  Peter  and 
John,  him  surviving.  John  died  without  issue  in  1835  and  under  twenty-five,  and 
Peter  became  entitled  to  his  personal  estate.  Peter  also  died  without  issue,  and 
under  twenty-five,  in  1836.  Margaret,  the  widow  of  John  (who  afterwards  married 
the  Defendant  Mr.  Lord),  became  entitled  to  a  portion  of  his  estate,  which  consisted 
(if  realized)  of  his  interests  in  the  estate  of  Dr.  Cochrane,  the  right  to  which  became 
the  subject  of  a  long  and  tedious  litigation,  which  was  of  the  following  nature : — 

After  the  death  of  Dr.  Cochrane  in  1831,  and  in  consequence  of-  the  terms  of  hii 
will  and  of  the  death  of  his  [221]  two  sons  under  twenty-five,  intestate  and  without 
issue,  a  large  portion  of  Dr.  Gochrane's  property  was  undisposed  of,  and,  in  determining 
who  were  the  persons  entitled  to  take  it,  it  became  necessary  to  ascertain  the  domicu 
of  Dr.  Cochrane  at  his  death.  This  involved  a  great  number  of  suite,  and  occasioned 
an  enormous  amount  of  costs.  The  first  suit  was  instituted  in  February  1833  for  the 
administration  of  his  estate,  and  various  other  bills  of  revivor  and  supplement  and 
the  like  were  filed  in  1834.  Then  a  bill  was  filed  in  February  1851  by  the  executors 
{Cdvm  V.  Lord),  raising  a  question  of  Scotch  domiciL  In  July  1852  a  bill  of  review 
was  also  filed  {Lord  v.  Oohrin)  asserting  a  Scotch  domioil,  in  which  the  Plaintiff 
claimed  as  the  representative  of  Mrs.  Cochrane,  and  another  suit  of  Moorhout  v. 
Colvin  was  instituted  in  April  1856,  which  raised  the  question  of  a  French  domicil, 
this  was  instituted  by  the  daughter  of  Dr.  Cochrane,  who  claimed  to  be  legitimate, 
but  who  had  since  been  determined  to  be  a  natural  daughter. 

In  June  1860  yice-Chanoellor  Sir  R.  Kindersley  decided  (4  Drew.  366)  that  the 
domicil  of  Dr.  Cochrane  was  Scotch,  and  that  Mrs.  Moorhouse  was  not  his  legitimate 
daughter. 

Mr.  and  Mrs.  Moorhouse  appealed  to  the  House  of  Lords  from  this  decree,  which, 
however,  was  affirmed  with  costo  on  the  19th  of  March  1863.    (10  H.  of  L.  Cas.  272.) 

In  the  meantime,  on  the  19th  of  April  1861,  and  pending  the  appeal,  Mr.  Lord 
obtained  an  order  for  payment  of  £60,934  out  of  Court,  £7000  of  which  was  to  he 
carried  to  an  account  in  a  creditors'  suit  of  Gruggm  v.  Cochrane,  and  the  balance,  which 
was  [222]  £54,000,  was  to  be  carried  to  the  account  of  the  three  estates ;  that  is  to 
say,  the  estate  of  Margaret  Douglas  the  widow  of  Dr.  Cochrane,  the  estate  of  John 
and  the  estate  of  Peter,  the  two  sons  of  Dr.  Cochrane.  An  order  was  then  obtained 
to  stay  the  payment  of  that  sum  pending,  the  appeal  to  the  House  of  Lords ;  and 
accordingly  Mr.  Lord  was  only  allowed  to  take  the  sum  of  £20,000  out  of  Court, 
tipon  giving  sufficient  security  to  repay  the  money  in  case  he  should  at  any  time  be 
required  to  do  so. 

Next,  as  to  the  gift  of  the  legacy :  it  appears  that  Margaret,  the  wife  of  John 
Cochrane,  as  already  stated,  marrira  the  Defendant  Mr.  Lord,  and  she  died  in  1844. 
By  her  will  she  appointed  her  property,  specified  in  two  schedules,  to  her  husband  in 
trust  The  second  schedule  comprised  the  property  of  Dr.  Cochrane,  to  which  his 
son  was  entitled,  which  she  disposed  of  as  follows : — 

"  And  further,  with  regard  to  the  property  comprised  in  the  said  second  schedule, 
upon  trust  that,  at  soon  as  proceedings  in  law  cmd  equiiy  shall  he  terminated  and  the  same 
shall  come  into  his  possession,  that  he  (Mr.  Lord)  shall  pay,"  &c.,  to  each  of  my  brothers 
and  sister  Mary  Fuller  (meaning  the  Plaintiff  Mrs.  Luff)  the  sum  of  £2000.  And  she 
appointed  Mr.  Lord  her  executor. 

In  June  1862  Mr.  and  Mrs.  Luff  sold  the  legacy  of  £2000  for  £450  to  Mr.  Lord, 
who,  at  this  time,  filled  the  following  characters :  he  was  trustee  and  executor  of  his 
wife's  will,  and  he  was  the  legal  personal  representative  of  the  widow  and  of  the  two 
sons  of  Dr.  Cochrane.  The  sale  was  carried  into  effect  by  a  deed  dated  the  9th  of 
June  1862,  whereby  Mr.  and  Mrs.  Luff,  in  consideration  of  £450,  assigned  the  legacy 
of  £2000,  [223]  and  all  interest,  if  any.  The  deed  provided  that  if  within  twenty 
years  the  contingency  should  happen,  otherwise  than  by  compromise,  upon  which  the 
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X2000  should  be  paTablo,.  it 'shbbld  be  referred,  .td  tiro  aetuiiries  to  astiertain  what 
further  sum  should  be  paid  by  the  Defendant  in  addition  to  the  J&450.  . 

The  appeal  to  the  House  of  Lords  being  dismissed  on  the;  1 9th  of  March  1863 
(10  H.  of  L.  Cas.  272),  this  suit  was  iostitutra  on  the  26th  of  June  1863,  to  set  aside 
the  deed  of  the  9th  of  Jane  1862. 

It  appeared  from  the  evidence  that^  although  Mr.  Luff  was  in  needy,  if  not 
distressed,  circumstances,  and  although  the  consideration,  in  the  events  which  had 
hai^ned,  seemed  small,  still  that  the  first  application  to  purchase  proceeded  from  Mr. 
Li^,  who  had  previously  attempted  in  vain  to  find  a  purchaser.  It  was  shewn  that 
Mr.  Lord  was  an  unwilling  purchaser,  and  that  he  had  reluctantly  completed  his 
purchase  under  the  pressure  of  the  threats  of  the  PlaintiiTs  solicitor  to  file  a  bill  for 
specific  pei-formance  against  him.  No  misrepresentation  on  the  part  of  the  Defendant 
was  shewn,  and  the  Putintiff  seemed  to  have  perfectly  well  known  his  position,  for  he 
had  attended  to  the  legal  proceedings  for  many  years,  and,  in  the  matter  of  tiie 
purchase,  he  had  employed  his  own  solicitor  to  act  for  him.  As  to  the  real  value  of 
the  legacy,  it  is  to  be  observed  that  the  matter  remained  in  litigation  and  doubt  until 
the  final  decision  of  the  House  of  Lords,  there  was  no  evidence  of  undervalue,  and' 
the  equity  of  Mrs.  Luff  to  a  settlement  out  of  the  fund  was  still  undetermined. 

The  cause  now  came  on  for  hearine. 

[224]  Mr.  Baggallay  and  Mr.  Weuord,  for  the  Plaintiffs,  argued  that  Mr.  Lord,- 
being  the  trustee  and  executor  of  the  will  of  the  testatrix  and  representative  of  the  two 
sons  of  Dr.  Cochrane,  was  placed  in  a  fiduciary  position  towards  the  Plaintiffs.  That 
he  had  peculiar  means  of  knowledge  as  to  the  state  of  the  litigation,  and  as  to  its. 
probable  success  and  the  near  approach  of  its  termination.  That  the  Plaintiff,  who 
was  poor  and  urgently  pressed  for  money,  was  not  on  equal  terms  with  the  Defendant^ 
and  that  he  had  oeen  induced  to  enter  into  this  imprudent  contract  by  the  pressure  of 
his  wants  and  from  his  alarm  at  the  difficulties  and  delays  in  the  litigation,  which  had 
been  unduly  magnified.  That  the  Defendant  had  represented  this  legacy  as 
"contingent,"  while  in  fact  it  was  vested,  though  reversionary,  and  that  the  effect  of 
the  order  for  paying  the  £20,000  out  of  Court  to  the  Defendant  had  not  been 
ezpUined  to,  and  was  not  understood  by,  the  Plaintiffs.  They  argued  that  the  sum 
of  £450  paid  by  a  trustee  in  1862  for  the  purchase  of  a  legacy  which  became  payable 
in  the  following  year,  either  with  interest  or  with  a  share  of  the  accumulations,  was 
80  inadequate  a  consideration  that  the  transaction  ought  to  be  set  aside. 

Mr.  Selwyn  and  Mr.  E.  F.  Smith,  for  the  Defendant  Mr.  Lord.  Though  a  trustee 
for  sale  cannot  purchase,  because  he  cannot  properly  fill  both  characters  of  vendor  and 
purchaser,  yet  there  is  no  rale  of  equity  which  prevents  a  trastee  from  purchasing 
directly  from  his  eeshii  que  trust;  Coles  v.  Treeothwk  (9  Yes.  244) ;  Lewin  on  Trustees 
(a  337).  The  Defendant  cannot  be  said  to  have  a  greater  knowledge  of  the  facts 
than  the  Plaintiff  himself ;  the  Defendant  was  not  the  executor  of  [225}  Dr.  Cochrane, 
whose  estate  was  in  litigation,  and  the  Plaintiff  himself  had  a  full  knowledge  of 
everything  relating  to  the  suits.  In  this  purchase  the  Plaintiff  employed  his  own 
solicitor  and  acted  under  his  advice,  and  thus  placed  himself  at  arms'  length  towards 
the  Defendant. 

It  was  the  Plaintiff  who  first  proposed  the  sale  and  pressed  the  purchase  on  the 
Defendant,  who  advised  him  not  to  sell.  The  Defendant  was  an  unwilling  purchaser,' 
and  only  submitted  to  complete  his  purchase  upon  the  threat  of  a  bill  for  specific 
performance.  If  the  Defendant  had  submitted  to  a  decree  for  specific  performance, 
no  suit  could  afterwards  have  been  instituted  to  set  aside  the  contract;  he  has 
submitted  to  the  threat,  instead  of  going  through  the  expensive  process  of  a  suit, 
which  would  have  had  the  same  result.  There  is  no  proof  of  any  concealment  or 
misrepresentation  on  the  part  of  the  Defendant,  none  is  distinctly  alleged,  except  as 
to  the  legacy  being  "  contingent ; "  this  the  Plaintiff  knew  as  well  as  the  Defendant, 
and  being  a  mistake  of  law  it  is  immaterial 

As  to  the  value,  the  clear  "  market  value  "  was  given ;  The  Earl  of  Aldborough  v. 
Trye  (7  CI.  &  Fin.  436) ;  and  was  obtained  after  every  effort  to  sell  for  more  had 
failed.  The  value  of  the  legacy  depended  on  the  uncertain  result  of  long  and 
expensive  litigation  ;  Perfed  v.  Lane  (30  Beav.  197) ;  and  being  a  legacy  to  a  married 
woman,  not  reduced  into  possession,  it  was  subject  not  only  to  her  equitable  right  to 
a  settlement,  but  to  her  exclusive  right  to  it  by  survivorship. 
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[226]  Tbey  also  cited  Knigki  r.  Mmjoribmtkt  (11  Bear.  322,  and  2  Mao.  &  Qor. 
10);  Emsonv.  Elwin  (13  Sim.  309). 

Mr.  Davey,  for  Fuller,  a  trustee. 

Mr.  Bage&llay,  in  reply. 

Dee.  7.  Thb  Master  of  the  Rolls  [Sir  John  Romilly].  This  suit  is  institated 
for  the  purpose  of  setting  aside  a  deed  of  the  9th  of  June  1862,  carrying  into  effect 
the  sale  from  the  Plaintiff  to  the  Defendant  of  a  legacy  of  £2000  bequeathed  by  the 
will  of  Mrs.  Lord.  This  sale  took  place  pending  the  appeal  to  the  House  of  Lorda 
For  the  purpose  of  the  present  question,  it  is  necessary  to  look  a  little  closely  at  the 
relation  which  existed  between  the  parties  at  the  time  of  the  purchase.  Mr.  Lord, 
at  this  time,  filled  all  these  characters ;  he  was  appointee  in  trust  of  the  fund  under 
his  wife's  will,  and  was  her  legal  personal  representative:  he  was  also  the  legal 
personal  representative  of  Peter  and  John  Cochrane ;  he  was  also  the  legal  person^ 
representative  of  Margaret  the  widow  of  Dr.  Cochrane ;  but  he  was  not  the  legal 
personal  representative  of  the  original  testator  Dr.  Cochrane.  In  my  opinion, 
therefore,  a  more  complete  relation  of  trustee  and  cestui  gve  tmst  could  not  exist 
That  being  so,  it  becomes  the  duty  of  the  Court  to  look  exceedingly  closely  and 
narrowly  at  the  transaction,  for  the  purpose  of  seeing  what  can  justify  a  trustee 
buying  from  his  cestui  que  trust,  under  those  circumstances,  for  .£450  a  legacy  of  the 
value  of  £2000,  not  a  reversionary  legacy,  but  a  legacy  payable  [227]  at  a  future 
period,  that  is,  "  as  soon  as  proceedings  in  law  and  equity  should  be  terminated."  I 
say  it  is  necessary  to  examine  the  transaction  for  the  purpose  of  seeing  how  far  the 
trustee  was  justified,  when  the  litigation  was  so  nearly  over,  having  got  a  final  decree 
in  his  favour  (although  not  from  the  ultimate  Court  of  Appeal),  in  purchasing  from 
his  cestui  que  trust  a  legacy  of  £2000  for  such  a  sum  as  £460. 

It  was  very  justly  admitted  by  Mr.  Baggallay  that  he  could  not  say  that  this 
Court  would,  in  all  cases,  set  aside  such  a  transaction,  and  hold  that  the  simple  fact 
of  its  being  a  dealing  between  trustee  and  cestui  que  trust  would  render  it  void,  without 
looking  into  the  merits.  It  is,  however,  clear  where  a  trustee  for  sale  sells  the 
trust  property,  that  he  cannot  buy  it ;  he  cannot  perform  the  two  functions,  bat  a 
trustee  may  buy  from  his  cestui  que  trust,  where  the  cestui  que  trust  chooses  to  sell  him 
the  property,  though  the  burthen  of  proof  lies  on  the  trustee  to  establish  the  pro- 
priety of  the  transaction,  and  to  shew  that  he  has  acted  in  such  a  manner  that 
the  purchase  will  stand. 

I  have  read  through  all  these  papers,  and  although  my  din>osition  is  to  scrutinize 
very  closely  transactions  of  this  description,  still  I  think  that  Mr.  Lord  has  discharged 
the  duty  which  his  position  as  trustee  has  imposed  upon  him,  and  has  shewn  that  this 
is  a  transaction  which  he  is  entitled  to  maintain.  In  the  first  place,  upon  the  question 
of  value,  it  is  to  be  observed  that,  when  the  legacy  was  purchased,  nearly  eighteen 
years  of  litigation  had  taken  place  since  the  death  of  the  testatrix,  and  that  there 
was  then  an  appeal  to  the  House  of  Lords  pending.  It  is  very  easy  to  say,  now  that 
the  appeal  is  over,  "  You  were  quite  sure  of  success,  no  one  doubted  it ; "  but  I  am 
not  at  all  clear  that  you  can,  [2^]  in  any  case  in  which  counsel  advises  an  appeal,  be 
quite  confident  and  certain  as  to  what  the  result  will  be.  The  yice-Chancellor  had 
taken  very  n-eat  care  and  pains  as  to  the  decision  he  pronounced,  and  yet  the  case 
went  to  the  House  of  Lords,  and  although  the  House  of  Lords  did  ultimately  affirm 
his  decision,  still,  at  the  period  in  question,  and  while  the  appeal  was  pending,  it 
certainly  was  a  matter  of  some  doubt  how  the  questions  would  ultimately  be 
determined.  If  that  doubt  existed  in  the  minds  of  professional  gentlemen,  I  think 
the  doubt  must  have  been  still  greater  in  the  minds  of  the  parties  to  the  suit,  who 
were  totally  unable  to  understand  the  merits  of  the  case  in  a  legal  point  of  view, 
and  who,  as  to  the  merits  of  the  points  in  question,  could  only  know  what  they 
were  told  by  their  le^  advisers.  I  think,  therefore,  that  it  must  be  admitted 
that  the  matter  was  still  in  doubt  when  this  purchase  took  place. 

Another  thing  is  this  : — Mr.  Luff  perfectly  well  knew  his  position,  he  had  been 
attending  to  these  legal  proceedings  for  a  great  many  years ;  he  had  employed  a 
solicitor,  Mr.  King,  who  seems  to  have  attended  very  carefully  to  the  matter,  and,  as 
far  as  it  was  possible  for  an  unprofessional  person  to  understand  the  exact  position  of 
the  matter,  I  am  satisfied  that  Mr.  Luff  understood  what  that  position  was,  and  knew 
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exactly  hov  the  prooeedings  in  the  suita  vere  goins  oo.  He  was  undoubtedly  in 
distrecBed,  or,  at  least,  in  needy  circumstances.  Mr.  Lord,  who  was  his  brother-in-law 
in  this  sense,  that  he  and  Mr.  Luff  had  married  sisters,  had  voluntarily,  and  without 
asking  for  interest,  lent  him,  from  time  to  time,  sums  amounting  altogether  to  £197. 
Mr.  Luff  thought  that  money  would  be  of  much  greater  value  to  him  if  he  could 
receive  it  then,  than  if  paid  to  him  at  a  later  period. 

[229]  Another  matter  is  this : — ^The  first  application  for  the  purchase  came  from 
Mr.  Luff  himself.  It  was  very  reluctantly  acceded  to  by  Mr.  Lord,  who  was  not 
desirous  of  making  the  purchase  at  all.  Mr.  Luff  had  also  been  applying  in  every 
possible  direction  to  see  if  he  could  not  sell  this  legacy;  he  applied  to  Messrs. 
Willoughby,  Cox  &  Lord,  who  were  the  solicitors  of  Mr.  Lord,  not  in  the  character 
of  his  solicitors,  but  simply  in  the  character  of  professional  gentlemen  with  whom  he 
had  become  acquainted  in  the  course  of  these  legal  proceedings,  and  he  asked  them 
if  they  could  obtain  a  purchaser  for  him.  They  said  they  could  not,  and  at  last  he 
said  he  would  sell  the  legacy  for  £300,  upon  which  they  said  that  they  thought  it 
possible  they  might  be  able  to  do  something  for  him.  That  was  in  January  1862. 
Mr.  Luff  at  the  same  time  was  applying  to  Mr.  Lord,  and  at  last  he  sent  to  him  to 
say  that  he  might  take  it  for  £450  and  such  further  sum  as,  when  the  legacy  fell  in, 
an  actuary  should  say  was  a  proper  amount  to  be  given.  Mr.  Lord,  in  his  letter,  says 
that  he  will  agree  to  this,  although  he  appears  to  have  been  very  reluctant  to  do  so, 
and  after  some  time  he  seems  disposed  to  back  out  of  the  agreement  and  avoid 
earrying  it  into  effect.  Upon  that  Mr.  Luff  is  so  much  annoyed  that,  on  the  1st 
March  1862,  he  makes  his  solicitor  write  to  Mr.  Lord  and  threaten  him  with  a  bill 
for  specific  performance,  and  thereupon,  in  June  1862,  Mr.  Lord  completes  the 
transaction  and  pays  the  balance  of  the  purchase-money. 

In  a  very  short  time  after  this  the  situation  of  the  parties  is  much  altered.  In 
March  1863  the  appeal  to  the  House  of  Lords  is  dismissed  with  costs.  Three  months 
afterwards  this  biu  is  filed  to  set  aside  the  transaction.  I  was  much  struck  with  the 
difficulty  which  a  [230]  trustee  would  be  in,  who  enters  into  a  contract  vrith  his 
cestui  que  trust  to  purchase  trust  property,  if  in  the  beginning  of  one  year  he  is 
threatened  with  a  bill  for  specific  performance  of  the  contract  unless  he  completes  it, 
and  having  completed  it,  he  finds,  twelve  months  afterwards,  a  bill  filed  against  him 
to  set  that  contract  aside.  That  certainly  is  a  difficulty  which  I  do  not  remember  to 
have  met  with  in  any  case  before.  I  think  it  but  fair  to  assume  that  Mr.  Lord  really 
did  complete  the  contract  under  the  threat  of  a  bill  for  specific  performance  being 
filed  against  him.  This  case  was  very  forcibly  put  in  argument :— Suppose  there  had 
been  a  decree  for  specific  performance  against  Mr.  Lord,  could  a  bill  have  been 
afterwards  filed  to  set  aside  a  contract  which  he  had  been  decreed  to  perform,  or  to 
the  performance  of  which,  upon  a  bill  being  filed,  he  had  submitted  1  Then  is  not 
the  case  similar  where  a  bill  is  threatened  and  the  purchaser  yields  upon  compulsion, 
without  waiting  tiU  the  bill  is  filed  t 

Being  of  opinion  that  Mr.  Luff  knew  everything  about  the  matter,  that  every 
possible  species  of  precaution  was  taken  by  Mr.  Lord  with  regard  to  it,  that  he  was  a 
most  unwilling  purchaser,  and  that  he  was  induced  with  great  reluctance  to  buy  the 
legacy  in  question,  and  being  also  of  opinion  that  the  relation  between  them  does  not 
make  the  transaction  absolutely  void,  out  only  voidable,  I  think  it  is  difficult  to  say 
that  it  can  be  set  aside,  unless  there  was  some  concealment,  some  knowledge  possessed 
by  Mr.  Lord  which  was  not  possessed  by  the  vendor,  which  made  the  amount  of  the 
parchase-money  inadequate. 

Now  upon  that,  it  is  important  once  more  to  consider  what  was  the  nature  of  the 
interest  that  was  bought  by  Mr.  Lord.  In  my  opinion  it  was  a  legacy  payable  only 
[231]  when  the  litigation  had  finally  ceased  and  the  property  had  come  into  the 
hands  of  Mr.  Lord.  That,  no  doubt,  is  a  little  vague,  but  although  I  am  not  sure  I 
have  ascertained  accurately  the  nature  of  the  proceedings  that  are  still  pendins  in 
the  Scotch  Courts,  I  am  disposed  to  express  my  opinion  that  upon  the  dismissal  of 
the  appeal  in  the  House  of  Lords,  the  litigation  was  at  an  end,  at  least  so  far  as 
related  to  the  establishment  of  a  fund  applicable  to  pay  this  legacy,  and  amply 
sufficient  for  that  purpose.  I  think  that  interest  on  the  legacy  would  only  run  from 
the  time  when  the  appeal  in  the  House  of  Lords  was  dismissed.     That  was  subse- 
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q'aently  to  the  purchase  of  the  legacy,  and,  therefore,  the  thins  parchaaed  waa  a  nmie 
sum  of  JS2000,  which  might  or  might  not  be  payable  at  some  definite  period.  It  was 
not,  in  my  opinion,  reversionary,  and  it  is  not  to  be  affected  by  that  series  of  mles 
which  the  Court  of  Chancery  seems  to  have  laid  down  with  regard  to  the  purchase  of 
reversionary  property,  which  rules  may  be  said  to  be  peculiar,  and  which  in  a  great 
many  cases  have  probably  had  the  effect  of  being  injurious  to  persons  possessed  of 
that  species  of  property  by  making  it  difficult  for  them  to  obtain  its  real  value.  But 
I  think  this  was  neither  a  reversionary  interest  nor  a  contingent  legacy,  but  tiat  it 
was  a  vested  legacy  payable  on  the  happening  of  a  future  event,  whicn  was  somewhat 
uncertain. 

In  the  next  place,  it  is  to  be  observed  that  although  it  is  true  that  £450  only 
was  given  for  a  legacy  of  £2000,  still  it  is  clear  that  nobody  else  would  buy  it. 
Various  attempts  had  been  made  to  sell  it,  and  no  one  would  give  £450  for  it.  It 
is  not  difficult  to  inu^ne,  considering  that  the  litigation  had  been  going  on  for 
twenty  years,  and  might  still  go  on  for  as  long  [232]  a  period,  that  the  property 
itself  was  of  an  unmarketable  cnaractor. 

Again,  a  very  material  consideration  is  this : — that  this  was  a  legacy  bequeathed 
to  a  married  woman,  and  it  was  subject  to  her  right,  unless  she  consented  to  ito 
payment  to  her  husband,  to  have  the  whole  or  a  portion  of  it  settled.  Nothing  is 
more  common,  where  a  husband  has  become,  bankrupt  or  has  assigned  his  wife's 
legacy  for  value,  than  for  the  Court  to  direct  the  fund,  if  in  Court,  to  be  settled  for 
the  benefit  of  the  wife  and  children,  the  wife  not  choosing  to  consent  to  its  being 
paid  to  the  assignee.  Who  could  calculate  the  probability  of  Mrs.  Luff's  consenting 
to  this  legacy  being  paid  to  Mr.  Lord  when  it  became  payable,  and,  if  she  did  not, 
who  could  tell  what  portion  of  it  the  Court  would  think  it  proper  should  be  settled 
on  her  1  I  express  no  opinion  as  to  what  the  Court  would  do  in  such  a  state  of 
circumstances,  but  it  ia  obviously  a  very  material  ingredient  in  estimating  the  value 
of  the  legacy.  Again,  if  Mr.  Luff  were  to  die  before  the  legacy  became  payable 
leaving  his  wife  surviving  him,  how  would  this  deed  of  assignment,  though  she 
joined  in  it,  bind  her  1  That  again  is  a  very  material  consideration.  I  was  therefore 
not  only  surprised  at  the  Plaintiffs  filing  this  bill,  but  at  the  Defendant  resisting 
taking  back  hia  £450  and  giving  up  his  purchase.  My  judgment,  however,  assumes 
that  the  question  of  the  wife's  equity  to  a  settlement  is  out  of  the  case,  and  I  have 
been  considering  the  matter  as  if  it  were  a  le^Msy  bequeathed  to  the  husband  and  for 
which  the  husrand  could  give  a  discharge.  1  express  no  opinion  whatever  whether 
any  alteration  is  made  by  the  fact  of  Mr.  Lord  being  the  legal  personal  representative, 
and  that  therefore  a  receipt  given  by  him  may  not  be  a  discharge  or  a  discharge  ^33J 
pro  tanto  of  the  legacy.  But  upon  the  question  as  to  the  value  of  the  legacy,  I  am 
of  opinion  that  it  was  a  thing  that  could  not  be  sold  ;  that  no  one  could  give  anything 
for  it ;  that  it  was  a  piece  of  kindness  on  the  part  of  Mr.  Lord  in  consenting  to  buy 
it,  and  that  it  was  only  when  the  appeal  to  the  House  of  Lords  had  been  dismissed, 
and  the  position  of  the  parties  became  changed,  that  the  Plaintiff  supposed  it  to  be 
for  his  interest  to  endeavour  to  set  the  whole  thing  aside. 

It  is  to  be  observed  also,  that  there  is  not  a  single  witness  brongfat  forward  to 
state  that  the  value  of  the  legacy  was  more  than  £450.  It  has  been  suggested, 
and  with  reason,  that  it  was  of  so  shadowy  a  description  and  subject  to  so  many 
singular  contingencies  that  it  would  be  difficult,  if  not  impossible,  for  an  actuary 
to  put  a  precise  value  on  the  legacy..  I  believe  that,  for  this  reason,  it  has  been 
difficult  to  obtain  evidence  upon  this  subject ;  but  this  tells  strongly  in  favour  of  the 
Defendant. 

As  the  matter  has  been  straightforward  throughout,  and  as  the  whole  pressure 
came  from  the  Plaintiff,  I  am  of  opinion  that  he  cannot  now  sustain  a  bill  to  set  aside 
the  transaction,  and  it  must,  therefore,  be  dismissed  with  costs. 

Note.— Affirmed  by  Lord  Westbury,  L.  C,  2l8t  January  1865. 
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[2M]    Lawrbnck  v.  Tbjb  Wbst  Indu  Relief  Commissionbrs.    Nm.  11,  12,  1864. 

[S.  C.  IIL.  Tv295.] 

The  West  India  Belief  Act  (2  &  3  Will.  4,  c.  125),  fp.vee,  for  moneys  advanced  by 
the  Coihinissioners  on  mortgiEige  upon  t^e  application  of  a  mere  tenant  for  life, 
absolote  priority  over  all  existing  charges. 

By  the  2  &  3'  Geo.  4,  c.  125,  piMsed  for  the  purpose  of  affording  assistance  to 
persons  who  had  sustained  losses  in  Jamaica,  &c.,  by  the  late  insurrection,  a  fund 
of  X300,000  was  provided  to  be  advanced  by  the  Commissioners  to  enable  the  owners 
to  resume  the  cultivation  of  the  estates  by  restoring  the  works  and  providing  supplies 
and  negroes. 

By  the  21st  section,  the  persons  to  whom  any  sums  should  be  advanced  were 
previously  to  give  mortgages  upon  the  properties  for  which  the  advances  should  be 
applied  for ;  and  it  was  enacted,  "  that  all  such  mortgages,"  &c.,  "  should  be  good 
and  effectual  in  the  law,"  &c,  and  should,  "  whether  registered  or  not  in  the  said 
islands,  have  priority  over  all  other  mortgages,  assignments,  bonds,  obligations,  or 
other  securities,  charged  or  chargeable  upon  or  affecting  the  properties,  for  the 
restoration  of  which  advances "  should  be  made,  "  any  law,  usage,  or  custom,"  &c., 
"  to  the  contrary  notwithstanding." 

The  2  2d  section  was  as  follows : — 

"  XXII.  And  be  it  further  enacted,  that  in  case  any  persons  to  whom  or  for 
whose  use  any  advance  shall  be  applied  for  under  this  Act  shall  be  entitled  to  aa 
estate  for  life  only,  or  other  partiid  interest  of  and  in  the  properties  in  resfMOt  of 
which  such  advance  is  required  to  be  made,  with  any  subsequent  remainders, 
reversion,  or  limitations,  in  favour  of  other  persons  existing  in  or  affecting  the  same 
properties,  the  said  C!om-[236]-missioner8  shall,  in  their  discretion,  have  full  power 
and  authority  to  cause  any  mortgages,  assignments,  securities,  bonds  or  obligations 
of  and  from  such  persons  so  partially  interested  to  be  taken,  notwithstanding  such 
remainders,  reversions  or  limitations  cannot  be  legally  barred,  conveyed  or  disposed 
of ;  and  sncfai  mortgages,  assignments  or  other  securities,  of  or  upon  such  properties 
shall  be  good  and  effectual  in  the  law  to  all  intents  and  purposes,  and  snail  have 
priority  over  all  such  remainders,  reversions  or  limitations." 

In  1834  the  Worcester  estate  in  the  island  of  Jamaica,  under  a  deed  of  1800, 
stood  limited  to  trustees  for  600  years,  on  trust  to  raise,  by  sale  or  mortgage,  a 
sum  of  .£20,000,  and  subject  thereto,  to  Thomas  Dehany  Hall  for  life,  with  divers 
remainders  over. 

Thomas  Dehany  Hall  applied,  under  the  provisions  of  this  Act,  for  an  advance, 
and  on  the  20th  of  March  1834  he  obtained  an  advance  of  £6750  upon  a  mortgage 
to  the  Commissioners  of  the  Worcester  estate. 

In  1857  the  Commissioners  sold  the  estate,  and  one  of  the  questions  iu  the 
cause  was,  as  to  the  priority,  as  between  the  Commissioners  and  the  parties  interested 
in  the  £20,000,  in  respect  of  a  fund  in  Court  arising  from  the  estate. 

Mr.  Hobhouse  and  Mr.  Cutler,  for  the  Plaintiff,  a  stakeholder,  stated  the  case, 
and  asked  for  costs. 

Mr.  Southgate  and  Mr.  Wolstenholme,  for  the  Commissioners. 

Mr.  Hi^ns  and  Mr.  H.  R.  Young,  for  persons  interested  in  the  charge  of 
£20,000.  The  money  [236]  was  advanced  to  the  tenant  for  life,  under  the  22d 
section,  and  thereby  the  Commissioners  obtained  priority  over  those  in  remainder, 
but  not  over  the  claimants  having  priority  over  the  tenant  for  life.  It  is  impossible 
to  conceive  that  power  should  be  given  to  a  tenant  for  life,  to  prejudice  or  destroy 
the  interests  of  persons  claiming  under  a  term  preceding  his  life-estate,  and  that, 
without  their  concurrence. 

Mr.  Selwyn,  Mr.  Fry  and  Mr.  Lindley,  for  other  parties. 

Thk  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Act  is  too  strong, 
and  that  it  is  impossible  to  get  over  the  express  terms  of  it :  the  scope  and  object 
of  the  Act  were  to  provide  a  large  sum  of  money,  which  was  to  be  advanced  by 
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Commisaionera  for  the  assiataDce  of  the  ownera  of  estates  in  Jamaica,  upon  a  secarity 
having  an  absolute  priority  over  ev^  other  charge,  mortgage  or  incumbraooe 
whatever  existing  upon  the  estate.  The  Commissioners  were  at  the  same  time  to 
have  a  large  discretion,  so  that  they  might  advance  the  money,  only  where  it  would 
be  beneficial  to  all  those  interested  in  the  estate  by  improving  it^  and  they  were  to 
take  security  that  the  money  was  laid  out  for  the  improvement  of  the  property. 
The  person  borrowing  the  money  could  not  spend  it  as  he  pleased,  but  was  bound 
to  lay  it  out  on  the  property.  In  fact,  the  money  was  provided  for  the  improvement 
and  benefit  of  the  island,  very  much  in  the  same  way  as  money  is  now  borrowed, 
under  the  statute,  for  draining  and  improving  an  estate,  to  be  repaid  after  a  certain 
time ;  the  estate  is  charged  upon  the  assumption  that  the  money  will  be  applied  in 
improving  it  in  such  a  manner  as  to  be  beneficial  to  all  persons  interested  in  it. 

^S37]  The  object  of  the  Act  was  to  give  to  the  Cktmmissioners  an  absolute  priority, 
and  I  entertain  no  doubt  that  they  have  it. 

[237]    MiLLAED  V.  Habvkt.    Nov.  18, 1864. 
[S.  C.  10  Jur.  (N.  S.)  1167 ;  13  W.  R.  125.] 

A  contract  entered  into  and  paid  for  b^  a  wife,  without  the  knowledge,  but  for  the 
benefit  of  her  husband,  is  valid  and  bmding  when  ratified  by  the  husband. 

A  wife,  unknown  to  her  husband,  requested  her  father  to  sell  a  field,  to  be  paid  for 
out  of  her  savings.  The  father  at  first  refused,  but  he  received  the  money,  and 
shortly  afterward  put  the  husband  into  possession.  For  ten  years  the  money  was 
retained  by  the  father  without  payment  of  interest^  and  the  field  bv  the  husband 
without  payment  of  rent.  The  father  then  attempted  to  eject  the  husband,  who, 
being  made  acquainted  with  the  circumstances,  insisted  on  retaining  the  field. 
Held,  that  the  father  was  bound  to  convey  it  to  the  husband. 

In  1841  the  Plaintiff,  Elobert  Millard,  married  Eliza,  the  daughter  of  the  Defendant 
William  Harvey. 

In  1853  the  Plaintiff's  wife,  unknown  |o  him,  took  £150  out  of  her  private  savings, 
to  the  Defendant,  her  father,  and  asked  him  to  sell  a  field  of  about  two  acres,  for  the 
purpose  of  pasturing  her  husband's  horse.  The  Defendant  said  he  would  not  sell  it, 
out  he  received  and  retained  the  money,  and  shortly  afterwards  he  let  the  Plaintiff 
into  possession,  telling  him  he  might  have  it  to  put  his  horse  in.  The  Plaintiff 
remained  in  possession,  and  the  Defendant  retained  the  money  for  ten  years,  during 
which  time  the  Plaintiff  paid  no  rent  and  the  Defendant  no  interest.  At  the  end  of 
that  time,  disputes  arose,  and  the  Defendant  in  1863  brought  an  action  of  ejectment 
to  recover  possession  of  the  field.  The  Plaintiff's  wife  having  then  told  him  of  the 
nature  of  the  transaction,  he  instituted  this  suit  against  the  D^endant,  to  restrain  the 
action,  and  to  compel  the  Defendant  to  convey  to  him  the  field  in  question. 

Mr.  Baggalla^  and  Mr.  Elay,  for  the  Plaintiff,  argued  that  there  had  been  a  part 
performance,  which  evidenced  the  contract ;  Sutherland  v.  Brigas  (1  Hare,  26) ;  Sureomt 
V.  Finniffer  (3  De  G.  M.  &  G.  571). 

r2381  Mr.  Stock,  for  the  Plaintiffs  wife. 

Mr.  Selwyn  and  Mr.  Chitty,  for  the  Defendant,  argued  that  the  father  had  never 
agreed  either  to  sell  or  give  the  field  in  question.  That  there  was  no  contract  in 
writing,  and  no  sufScient  part  performance  to  entitle  the  Plaintiff  to  a  conveyanca 

Ti^  Master  of  thb  Rolls  [Sir  John  Komilly].  On  the  evidence,  I  think  the 
Plaintiff  is  entitled  to  a  decree.  The  Plaintiffs  wife,  without  the  knowledge  of  her 
husband,  goes  to  the  owner  of  the  field  with  the  money,  and  says,  I  want  to  buy  it 
unknown  to  my  husband.  Now,  if  upon  that,  a  written  contract  had  been  entered 
into  between  the  Defendant  and  his  daughter,  by  which  the  Defendant  agreed  to  sell 
the  fee  to  the  husband,  the  Defendant  could  not  have  enforced  the  contract  against 
the  husband,  who  was  ignorant  of  it^  and  whose  wife  had  no  right  to  enter  into  such 
a  contract  on  her  own  Mhalf,  but  it  was  competent  for  the  husband  to  adopt  it  if  be 
pleased.     But,  in  addition  to  the  contract,  the  Defendant  receives  the  purchase-money, 
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pute  the  Plaintiff  into  poasesoon  and  allows  him  to  retain  it  for  ten  years,  during 
which  period  the  Defendant  retains  the  pnrchase-money.  At  the  end  of  that  term 
the  wife  informs  the  husband  that  she  has  bought  this  field  for  him,  and  paid  for  it 
out  of  her  savings,  and  that  it  is  his  if  he  wishes.  Thereupon  the  husband  says,  "  I 
adopt  the  contract  and  will  take  to  it"  Now  if  the  facts  amounted  to  that^  I  am  of 
opinion  that  there  would  be  a  perfectly  good  contract,  and  that  when  the  husband 
aaopted  it,  which  he  was  entitled  to  do,  he  became  entitled  to  the  field. 

If  that  be  the  law,  do  the  facts  of  this  case  come  up  [239]  to  that  point  1  It  is 
admitted  that  Mrs.  Millard,  who  wanted  to  buy  the  field  for  her  husband  in  order  that 
he  might  not  be  at  the  expense  of  buying  hay  for  his  horse,  sent  the  money  to  her 
father  to  bay  it,  that  the  father  took  the  money,  but  said  he  would  not  sell  it.  Within 
a  few  days  after,  the  Defendant  told  the  husband  that  he  might  have  the  field  to  pat 
his  horse  in,  the  Defendant,  when  this  took  place,  knowing  that  his  daughter  had 

Kid  him  for  the  field.  It  is  true  that  the  Defendant  had  said  he  would  not  sell  it, 
t  he  afterwards  told  the  husband  that  he  might  have  it,  and  he  never  received  any 
rent  and  never  resumed  possession.  Surely,  the  wife  might  naturally  conclude  that 
there  had  been  a  sale,  nay,  it  is  quite  clear  that  she  believed  that  the  contract  had 
been  complete.  But  after  ten  years,  the  father  holding  the  money  all  that  time,  and 
the  husband  being  in  possession  of  the  land,  the  Defendant  says,  "  I  do  not  intend  to 
sell  it,  it  was  intended  as  a  mere  present,  and  I  thought  that  the  interest  of  the  money 
would  be  about  equal  to  the  amount  of  rent." 

I  do  not  think  that  after  this,  and  the  silence  on  the  Defendant's  part,  it  is 
competent  for  him  to  say  there  is  no  contract  If  I  held  otherwise,  it  is  clear  that  I 
could  not  replace  the  parties  in  the  same  position  in  which  they  were  before  the 
daughter  paid  the  J&150.  It  appears  also  that  the  Defendant,  when  asked  for  the 
title-deeds,  did  not  say,  "  I  have  not  sold  the  field,"  he  only  refused  to  give  them  a{^ 
I  think  that  this  must  be  treated  as  a  contract  for  purchase  between  the  Defendant 
and  his  daughter,  which  her  hasband,  when  he  knew  of  it,  was  entitled  to  adopt  as 
his  own,  and  having  been  in  possession  for  ten  years,  and  the  Defendant  having, 
during  that  period,  [240]  retained  the  purchase-money,  I  think  there  is  such  a  contract 
as  this  Court  will  specifically  perform,  and  that  there  must  be  a  decree  for  a  conveyance 
of  the  field  to  the  Plaintiff. 


[240]    Harvsy  v.  Tkbmohabd.    Nov.  i,  Dee.  5,  1864. 

Under  "The  Lunacy  Regulation  Act,  1862"  (25  &  26  Vict  c.  86),  the  Lord 
Chancellor  has  power  to  appoint  persons  to  recover  and  receive  fuods  of  a  lunatic 
without  inquisition  and  in  a  summary  manner,  in  the  alternative  either  of  his  income 
being  under  £60,  or  his  property  not  exceeding  £1000  in  value. 

This  &>urt  cannot  entertain  an  objection  that  an  order  was  made  by  the  Lords 
Justices  in  Lunacy  in  the  absence  of  [voper  parties. 

The  Lords  Justices  made  an  order  under  "  The  Lunacy  Regulation  Act,  1862,"  which 
appointed  two  persons  to  receive  from  the  Defendants  (the  trustees)  and  apply  for 
his  benefit  the  property  of  a  prisoner  acquitted  on  the  ground  of  his  lunacy.  This 
Court,  on  bill  filed,  decreed  the  execution  of  the  order. 

This  was  a  suit  to  enforce  the  execution  of  an  order  in  lunacy,  made  by  the  Lords 
Justices,  under  the  provisions  of  the  25  &  26  Vict  c.  86  (3  Chitty  Stat  (3d  edit), 
205).     The  case  was  argued  by 

Mr.  Selwvn  and  Mr.  Bowcliffe,  for  the  Plaintiffs. 

Mr.  Soathgate  and  Mr.  Peck,  for  the  trustees. 

Mr.  W.  Pearson,  for  the  wife. 

Thb  Mastkr  of  the  Rolls  [Sir  John  Romillyl  By  a  settlement  made  on  the 
14th  and  15th  September  1840,  on  the  marriage  of  Robert  Rogers  Harvey  and  Sarah 
Inman,  the  property  of  the  wife  was  conveyed  to  the  trustees  of  the  settlement,  in 
trust  for  such  intents  and  purposes  only  as  the  husband  and  wife  should  appoint, 
and  until  such  appointment  into  the  proper  hands  of  them  the  husband  and  wife,  for 
their  mataal  use  and  benefit,  and  after  the  decease  of  such  one  of  them  as  should  die 
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finite  for  the  surrivor  for  his  [8liL]  or  h«r  life,  and  titer  the  death  of  the  sanriTor, 
amongst  tiie  children  of  the  marriage.       .  ' 

T&e  marriage  took  place  immediately  after  the  execution  of  the  deed. 

On  the  8th  of  April  1861  the  husband  and  wife  separated,  and  a  deed  of  that  date 
was  drawn  ap  and  execated  between  the  ||iuabaiid  of  the  first  part,  the  wife  of  the 
seeond  part,  Trenohard  and  Hingeston,  the  trustees  of  the  marriage  settlement,  of  the 
third  part,  and  Qibbs  of  the  fourth  part,  by  which,  after  reciting  the  agreement  to 
separate,  it  was  witnessed  that  in  consideration  of  the  covenant  therein  contained  on 
the  part  of  Gibbs,  the  husband,  with  the  approbation  of  the  wife  and  Oibba,  covenanted 
with  Qibbs,  that  Trenchard  and  Hingeston  should,  and  Trenchard  and  Hingeston 
respectively  declared  and  agreed  that  they  would,  during  the  joint  lives  of  the  husband 
and  wife,  pay  the  rents,  interest  and  dividends  of  the  property  of  the  wife  settled  on 
the  marriage,  and  then  vested  in  tiiem,  in  the  following  manner : — viz.,  one-third  to 
the  wife  for  her  separate  use,  one-third  to  the  husband,  and  one-third  to  the  wife  to 
be  applied  W  her  in  the  maintenance  and  educati6n  of  the  children  of  the  marriage. 
The  husband  then  covenanted  with  Oibbs,  to  allow  his  wife  to  live  apart  from  him ; 
and  Oibbs  covenanted  with  the  husband  to  indemnify  him  against  the  debts  of  the 
wife. 

They  have  always  lived  apart  since  that  time. 

In  1855  the  husband  was  tried  at  Exeter  for  shooting  at  Uie  Rev.  Qeorge  Tucker, 
and  was  acquitted,  on  the  ground  that  he  was  of  unsound  mind  when  he  oommitted 
the  act,  and  he  has  since  been  confined  amongst  criminal  lunatics. 

[2^  In  1856,  under  a  power  contained  in  the  deed  of  separation,  Frederick 
Trenchard  was  appointed  a  trustee  in  the  place  of  Hingeston,  and  Henry  Trenohard 
and  Frederick  Trenchard  have  since  been  and  are  now  the  trustees  of  the  property 
settled  by  the  marriage  settlement.  The  one-third  of  the  rents  was  duly  paid  to  the 
husband  until  he  was  placed  in  confinement.  Since  then,  the  trustees  have  occasionally 
advanced  small  sums  for  his  benefit  while  in  confinement,  and  have  invested  the 
residue  of  his  third,  which  now  amounts  to  about  J&200  stock  and  £63  in  cash.  The 
other  two-thirds  have  been  regularly  ptaid  to  the  wife  for  the  support  of  herself  and 
her  four  surviving  children.  The  one-third  of  the  income  of  the  property  settled 
amounts  to  about  X55,  and  the  husband  has  no  property  except  what  he  derives  under 
this  settlement. 

The  brother  and  sister  of  the  husband,  in  June  1863,  presented  a  petition  in 
lunacy,  on  which  an  order  of  the  lOtb  and  11th  of  July  1863  was  made  to  the 
following  effect : — 

William  Hose  Harvey  and  Elizabeth  Jane  Harvey  were  appointed  to  recover  and 
receive  from  and  give  proper  discharges  on  behalf  of  Robert  Sogers  Harvey,  the 
husband,  to  Henry  Charles  Trenchard  and  Frederick  Alfred  Trenchard,  or  the  trustees 
or  trustee  for  the  time  being  of  the  indenture  of  settlement,  dated  the  8th  of  April 
1851,  for  the  accumulation  of  income  and  for  the  future  income  of  the  said  Robert 
Rogers  Harvey  payable  to  him  under  or  by  virtue  of  the  said  indenture.  The  amount 
was  ordered  to  be  paid  into  CSourt  and  invested,  and  the  dividends  were  ordered  to  be 
paid  to  William  Rose  Harvey  and  Elizabeth  Jane  Harvey,  and  applied  in  the 
maintenance  and  for  the  benefit  of  Robert  Rogers  Harvey. 

[2431  This  order  was  duly  served  on  the  trustees  in  August  1863.  They  refused 
to  obey  it,  insisting  that  they  had  no  sufficient  notice  of  the  petition,  of  which  they 
had  not  seen  any  copy  before  the  order  was  made,  and  also  insisting  that,  under  the 
15th  section  of  the  Lunacy  Regulation  Act  of  1862  (25  &  26  Vict  c.  86),  the  Lords 
Justices  had  no  jurisdiction  to  make  the  order. 

Thereupon,  on  the  27th  of  October  1863,  this  bill  was  filed  by  the  brother  and 
sister  of  the  lunatic,  and  the  lunatic  himself  by  his  brother  as  his  next  friend,  to 
enforce  the  execution  of  this  order,  and  to  compel  the  trustees  to  account  for  the 
income  of  the  property,  and  to  pay  over  the  accumulation  of  the  one-third  to  the 
Plaintiffs  (the  brother  and  sister  of  the  lunatic  husband). 

The  Defendants  resist  the  decree  asked,  on  the  ground,  first,  that  the  order  was 
obtained  by  surprise,  and  that  if  they  had  been  served  with  a  copy  of  the  petition 
they  should  have  appeared  before  their  Lordships  and  opposed  the  order ;  but  as 
they  have  no  foeus  ttaiidi  in  the  lunacy  they  could  not  apply  to  have  it  discharged. 
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Secondly,  that  the  power  of  their  Lordships,  under  the  16th  section  of  the  Aot^  is  to 
be  read  conjointly  with  the  three  preceding  sections,  and  that  by  them,  the  jurisdic- 
tion of  the  Lords  Justices  is  limitad  to  oases  where  the  income  of  the  lunatic  is  under 
£60,  or  where  the  property  is  not  worth  more  than  £1000.  Thirdly,  that  tiieir 
Lordships  have  no  power,  under  the  Act,  to  appoint  persons  to  recaver  and  receive 
funds. 

As  to  the  first  objection,  I  am  of  opinion  that '.  I  am  bound  by  the  procedings  of 
the  Lords  Justices ;  they  determine  who  are  to  be  served,  and  I  cannot  control  that 
or  refuse  to  enforce  any  order  ,on  that  account. 

[244]  With  respect  to  the  third  objection,  I  am  clear  that  the  powers  in  the 
thira  clause  are  sufficient  to  enable  them  to  appoint  such  persons. 

The  second  objection  is  that  on  which  I  entertain  the  greater  doubt.  My  impres- 
sion is  that  the  preamble  and  limitation  contained  in  the  first  clause  govern  the 
whole  four  clauses ;  but  in  that  event,  the  power  is  given  to  the  Court,  in  the  altei^ 
native,  either  if  the  property  of  the  lunatic  is  under  £60  per  annum,  or  under  £1000 
in  value.  Here  the  income  exceeds  £50  per  annum,  but  the  Defendants  have  failed 
in  satisfying  me  that  the  interest  of  the  husband  is  not  under  £1000  in  value.  I 
must  assume  the  order  to  be  right  unless  shewn  to  be  incorrect.  I  have  no  evidence 
of  the  age  of  the  husband  or  of  his  wife.  The  value  of  a  life  annuity  of  £66  is  probably 
less  than  twenty  years'  purchase.  It  is  true  that  he  has,  under  the  settlement,  a  life 
interest  in  remainder  expectant  on  the  decease  of  his  wife,  but  if  he  is  older  than  his 
wife,  this  is  probably  of  little  or  no  value.  I  am  of  opinion  that  the  Defendants 
have  failed  in  so  proving  it,  and  as  the  clauses  of  the  statute  are  remedial  they  must 
be  construed  liberally. 

I  must  therefore  make  a  decree,  but  I  shall  give  no  costs  on  either  side,  for  the 
Plaintiffs,  considering  the  arrangement  between  the  parties,  ought  to  have  given  the 
trustees  a  copy  of  the  petition  they  presented  to  the  Lords  Justices,  much  of  which 
was  objectionable,  and  was  refused  by  their  Lordships,  such  as  payment  of  the  costs 
of  the  defence. 

The  result  is  that  I  must  make  a  decree  directing  the  order  to  be  carried  into 
effect 


[246]    Wakbfixld  v.  Thz  Llanelly  Railway  and  Dock  Company. 

Dec.  2,  5,  1864, 

[Affirmed,  3  De  G.  J.  &  S.  11 ;  46  E.  R  542  ;  12  L.  T.  609 ;  11  Jur.  (N.  S.)  466 ; 

13  W.  R  823.] 

A  railway  company  gave  to  a  leaseholder  the  usual  notice  to  treat,  and  it  was 
referred  to  arbitration  to  ascertain  the  value  of  the  premises  and  the  damages 
sustained  by  the  execution  of  the  works  and  the  compensation  to  be  paid  by  the 
company  in  respect  thereof.  The  arbitrator  awarded  £2700  as  the  compensation 
to  be  paid  for  all  the  leaseholder's  interest,  of  whatever  nature,  in  the  leasehold. 
Upon  a  bill  by  the  leaseholder  for  a  specific  performance  :  Held,  that  the  award 
was  bad,  and  the  bill  was  dismissed  with  costs.  It  is  not  absolutely  necessary 
that  the  evidence  before  an  arbitrator  should  be  taken  on  oath,  the  parties  may 
waive  it. 

This  suit  was  instituted  for  the  specific  performance  of  a  contract  The  Pkintiff 
was  entitled  to  and  in  possession  of  the  Trafalgar  Hotel  and  garden  at  Swansea  for  a 
term  of  ninety-nine  yeaia  The  Defendants,  the  company,  required  these  premises, 
and,  under  their  compulsory  powers,  they  on  the  4th  of  July  1863  gave  the  Plaintid 
the  usual  notice  that  they  required  the  premises,  and  that  they  were  willing  to  treat 
for  the  purchase  and  as  to  the  compensation  for  the  damages.  On  the  29th  of  July 
1863  the  Plaintiff  and  the  company  entered  into  articles  oi  aereement^  whereby  they 
referred  the  ascertainment  of  tne  value  of  the  premises,  "  and  damages  sustained,  or 
to  be  sustained,  by  the  Plaintiff,  by  reason  of  the  execution  of  the  works  of  the 
company,  and  the  amount  of  compensation  to  be  paid  by  the  company  to  the  Plaintiff 
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in  respect  thereof,"  to  the  arbitration  of  two  named  persons  (8  &  9  Yict  c  18,  s.  25), 
and  if  they  could  not  agree,  then  to  Mr.  Price  as  sole  umpire. 

The  arbitrators  disagreed,  and  Mr.  Price  made  his  award  on  the  26th  of  August 
1863  whereby,  after  re^rring  to  his  appointment  as  umpire,  "  to  assess  and  award 
the  value  of  Mr.  Wakefield's  interest  in  the  leasehold  property,"  the  award  proceeded 
as  follows : — 

[246]  "  I  award  Mr.  Wakefield  £2700  as  the  eompentation  to  be  paid  by  the  above 
company  to  him,  for  all  fas  interegt,  of  whatever  nature,  tn  the  above  leeuehold.' 

The  witnesses  were  not  examined  on  oath  before  the  arbitrator  (8  &  9  Yiot 
0.  18,  s.  32). 

This  bill  was  filed  on  the  24th  of  December  1863  for  the  spedfic  performance  of 
the  agreement. 

The  company,  by  their  answer,  alleged  that  they  had  not  acted  on  the  notice,  and 
that  it  was  now  abandoned  by  them.  They  also,  by  their  answer,  insisted  on  the 
invalidity  of  the  award ;  but  they  had  taken  no  proceedings  to  set  it  aside. 

Mr.  Selwya  and  Mr.  Graham  Hastings,  for  the  Plaintiff.  The  Defendants  having 
taken  no  steps  to  set  aside  the  award  it  is  final.  The  Court  will  direct  its  speci£^ 
performance  and  lean  to  a  construction  which  would  render  it  certain  and  final; 
fFood  V.  Griffith  (1  Swans.  52). 

The  company  having  given  the  usual  notice  to  take,  and  the  price  having  been 
ascertained,  the  contact  is  complete,  and  the  Court  will  enforce  it;  The  RegemUt 
Comal  Cornpamiy  v.  Ware  (23  Beav.  575).  The  case  of  Mason  v.  The  Stokes  Bay,  dx. 
Company  (32  L.  J.  (Oh.)  110)  is  precisely  in  point.  There  the  Defendants  gave 
notice,  and  the  amount  of  purchase-money  and  of  compensation  had  been  ascertained 
by  an  umpire ;  the  Vice-Chanceilor  Wood  thereupon  made  a  decree  for  the  specific 
performance  of  the  contract. 

[247]  Mr.  Baggallav  and  Mr.  Methold,  for  the  Defendants.  When  the  Court  is 
called  upon  to  make  a  aeoree  for  the  specific  periormance  of  a  contract  depending  on 
an  award,  it  will  look  into  the  circumstances,  and  refuse  relief  where  the  valuation 
has  not  been  made  "  with  due  attention  and  care,"  as  in  Emery  v.  Wase  (6  Yes.  846, 
and  8  Yes.  504) ;  or  where  the  award  is  uncertain ;  Haperoft  v.  Hickman  (2  Sim.  & 
St  130). 

This  award,  on  the  face  of  it,  determines  merely  the  compensation  for  all  the 
PlaintifTs  interest  in  the  leasehold ;  but  it  takes  no  notice  of  the  second  subject  of  the 
reference,  that  is,  of  the  damages  sustained  by  the  works  ;  In  the  Arbitraiion  of  Eider 
(3  Bing.  N.  C.  874) ;  MorHn  v.  Surge  (4  Adol.  &  E.  973).  Secondly,  the  award  is 
not  final,  and  the  evidence  on  which  it  is  founded  was  not  taken  on  oath. 

Mr.  Selwyn,  in  reply. 

Thb  Master  of  the  Koli^  [Sir  John  Eomillyl.  I  think  that  the  Plaintiff 
fitils  in  this  case.  Where  a  decree  for  the  specific  performance  of  a  contract  depends 
upon  the  result  of  an  award,  there  are  two  modes  by  which  it  may  be  enforced,  either 
the  award  may  be  made  a  rule  of  Court,  and  then  the  execution  of  the  award  may  be 
compelled  by  attachment  under  the  Common  Law  Procedure  Act  (17  &  18  Vict. 
c.  125, 8.  17  ;  1  Chit.  Stat.  (3d  edit.)  83),  under  which,  if  steps  are  not  taken  to  set 
aside  the  award  within  a  limited  period,  the  attachment  follows  as  a  matter  of  course : 
or  a  bill  may  be  filed  for  the  specific  per-[248]-formance  of  the  agreement  to  sell 
property  at  a  price  ascertained  by  an  award.  In  the  latter  case  I  am  of  opinion  that 
it  is  open  to  the  Defendants  to  point  out  any  defects  which  appear  upon  the  award 
itself. 

In  this  case  I  am  of  opinion  that  the  award  is  defective  upon  the  face  of  it.  It 
is  one  of  the  first  principles  that  an  award  must  be  final,  that  it  must  not  leave  any 
part  of  the  matters  referred  to  be  determined  hereafter.  In  this  caee  the  reference  to 
arbitration  is  to  ascertain  the  value  of  the  hotel  and  premises,  "and  the  damages 
sustained  or  to  be  sustained  by  the  Plaintiff,  by  reason  of  the  execution  of  the  works 
of  the  company,  and  the  amount  of  compensation  to  be  paid  by  the  company  to  the 
Plaintiff  in  respect  thereof." 

There  are,  therefore,  two  things  which  the  arbitrator  is  to  find  by  his  award, 
first,  the  value  of  the  premises,  and,  secondly,  the  amount  of  compensation  to  he 
awarded  in  respect  of  the  damages  sustained  or  to  be  sustained  by  reason  of  the 
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works,  and  the  amount  of  compensation  to  be  paid  by  the  company.  The  compensa- 
tion applies  to  both,  namely,  the  value  of  the  property  and  the  amount  of  the 
damages  sustained. 

But  here  the  umpire  awards  X27(X)  as  the  compensation  to  be  paid  by  the  com- 
pany to  the  Plaintiff  "  for  his  interest,  of  whatever  nature,  in  the  above  leasehold." 
Now,  suppose  the  Plaintiff  had  a  large  stock  of  wine  and  beer  which  must  be  removed, 
and  must  necessarily  be  damaged  by  the  removal  from  the  hotel  to  some  other 
premises,  how  could  that  be  said  to  be  included  in  the  words,  "all  his  interest,  of 
whatever  nature,  in  the  leasehold?"  His  interest  "in  the  above  leasehold"  is  the 
value  of  the  hotel,  outhouses  and  pi48]  premises  for  the  residue  of  the  term.  But 
"  the  damage  sustained  "  (whatever  it  was)  "  or  to  be  sustained,"  and  "  the  amount  of 
compensation  to  be  paid  by  the  company  to  the  Plaintiff  in  respect  thereof,"  is 
wholly  omitted  from  the  award. 

Suppose  this  had  occurred — That  the  railway  company  had  paid  JC2700  and  had 
then  taken  possession,  and  that  in  the  removal,  with  all  possible  care,  of  the  furniture, 
Sftock-in-trade,  &c.,  from  the  hotel,  considerable  damage  had  been  sustained  by  the 
Plaintiff,  and  he  had  brought  an  action  against  the  company  for  the  amount  of  that 
damage,  how  could  this  award  be  set  up  as  an  answer  to  it  ?  It  is  impossible  that  this 
award  can  be  treated  as  having  dealt  vrith  that  matter. 

It  is  expressly  referred  to  the  umpire  to  dispose  of  two  things,  and  he  has  only 
disposed  of  one.  I  am  therefore  of  opinion  that  this  award  is  not  binding  and  cannot 
be  sustained  as  an  award  in  accordance  with  the  submission.  The  evidence  also 
appears  to  me  to  confirm  the  view,  and  that  the  umpire  considered  the  ^£2700  a  fair 
sum  to  be  allowed  for  the  value  of  the  house  and  land  alone,  apart  from  any  com- 
pensation for  damage,  which  is  wholly  omitted.  In  this  state  of  things,  I  am  of 
opinion  that  the  award  is  altogether  bad,  and  consequently  that  the  specific  perform- 
ance of  it  cannot  be  enforced. 

I  do  not  found  my  decision  upon  the  point  that  the  evidence  was  not  taken  upon 
oath,(l)  though  I  think  it  a  serious  objection.  It  is  not  absolutely  necessary  to  take 
the  evidence  npon  oath,  but  it  is  the  ordinary  practice,  [260]  and  .if  taken  otherwise, 
both  parties  must  waive  its  being  taken  upon  oath.  Here  nobody  says  that  the 
Defendants  waived  it,  all  that  is  said  is  that  the  Defendants  asked  that  it  might  be 
taken  upon  oath,  but  that  the  umpire  observed  that  it  was  not  usual,  and  it  was  not 
pressed.  That  of  course  is  not  a  waiver.  It  is  much  more  satisfactory  to  the  parties 
to  take  the  evidence  on  oath,  for  that  makes  it  more  trustworthy. 

I  am  of  opinon  that  the  bill  fails,  and  that  it  must  be  dismissed  with  costs. 

Note. — The  Plaintiff  appealed,  but  the  Lords  Justices,  on  the  11th  of  May  1865, 
dismissed  the  appeal  with  costs. 

[260]    Chappkll  v.  Gregory.    Dee.  27,  1863;  Jm.  15,  1864. 
[Affirmed  on  point  as  to  costs,  2  De  G.  J.  &  S.  Ill ;  46  £.  B.  317.] 

Upon  a  treaty  for  a  lease  of  a  house,  the  lessor  sent  to  the  lessee  a  letter'specifying 
the  terms  on  which  he  would  let  it.  The  lessee  immediately  took  possession,  but 
he  signed  no  contract.  The  Irasor  having  instituted  a  suit  for  specific  performance, 
the  lessor  insisted  that,  in  addition  to  the  terms  contained  in  the  letter,  the  lessor 
had  verbally  promised  to  put  the  house  into  thorough  repair;  this  the  lessor 
denied.  The  Court  doubted  whether  the  specific  performance  could  be  enforced, 
and  gave  the  Defendant  the  option,  either  of  a  decree  for  specific  performance  on 
the  terms  of  the  letter,  or  a  decree  to  deliver  up  possession  and  to  pay  an  occupation 
rent.  But  if  he  refused  to  exercise  the  option,  the  Court  directed  a  decree  on  the 
latter  branch  of  the  alternative. 

In  the  absence  of  any  agreement  on  the  subject,  a  person  who  agrees  to  take  a  house 
must  take  it  as  it  stands,  and  cannot  call  on  the  lessor  to  put  it  into  a  condition 
which  makes  it  fit  for  his  living  in. 

(1)  See  Ridoat  v.  Pye,  1  Bos.  &  Pul.  91 ;  Eads  v.  William,  4  De  G.  M.  &  G.  687. 
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This  was  a  suit  instituted  by  Mrs.  Chappell  against  Mr.  Gregory,  for  the  specific 
perfonnanoe  of  a  contract,  by  which  Mrs.  Chappell  agreed  to  Teb  the  Defen<unt  a 
house  in  15  Greville  Place,  Kilburn,  for  a  period  of  twenty-one  years  from  Christouu^ 
1861,  determinable  at  the  option  of  leasee,  at  the  end  of  seven  and  fourteen  years, 
paying  a  rent  of  Ss.  for  the  first  year  and  £90  for  every  succeeding  year. 

The  questions  were,  whether  the  agreement  con-[251]-tained  a  ooodition  that  the 
house  should  be  put  into  a  complete  state  of  repair,  fit  for  occupation,  before  the  lease 
was  executed,  or  whether  the  FlaintifTs  agent  promised,  on  his  behalf,  that  the  house 
should  be  put  into  a  complete  state  of  repair  fit  for  occupation,  and  whether,  upon  the 
faith  of  that  promise,  the  Defendant  entered  into  the  agreement. 

The  matter  was  negociated,  on  behalf  of  the  Plaintiff,  by  Mr.  Chappell,  a  solicitor, 
on  one  side,  with  the  Defendant  personally,  who  was  also  a  solicitor,  on  the  other 
side.  There  was  some  dispute  as  to  the  facts,  but  both  parties  agreed  on  this : — that 
prior  to  the  4th  December  1861  there  was  a  treaty,  by  parol,  respecting  the  letting 
of  the  house  by  the  Plaintiff,  and  the  taking  of  it  by  the  Defendant.  It  uso  appeared 
that,  prior  to  that  day,  the  Defendant  had  twice  visited  and  inspected  the  house  which 
had  been  nearly  built.  On  the  4th  December  1861  Mr.  Chappell  wrote  the  Defendant 
a  letter,  and  the  Court  considered  that  it  embodied  the  whole  of  the  terms  on  which 
the  Plaintiff  was  willing  to  let  the  house,  and  that,  until  this  letter  was  written,  there 
was  nothing  to  bind  the  Plaintiff.  This  letter  contained  no  promise  or  undertaking 
that  anything  whatever  should  be  done  to  the  house.  The  Court  also  held  "  that 
this  was  an  offer  to  let  the  villa  simply,  and  must  mean  to  let  it  as  it  stood,  and  that, 
as  the  Defendant  had  seen  it,  he  must  be  taken  to  have  been  cognizant  of  the  state 
and  condition  of  the  house." 

The  Defendant  gave  no  answer  in  writing  to  this  letter,  he,  however,  asserted  that 
he  saw  Mr.  Chappell  again,  who  promised  him  that  the  house  should  be  put  into 
thorough  repair,  if  he  would  take  it.  Mr.  Chappell  positively  denied  that  he  ever 
made  any  such  promise. 

[262]  On  the  4th  of  December  1861,  the  day  on  which  the  letter  was  written, 
Mr.  Gregory  caused  a  piece  of  furniture,  which  required  to  be  fixed  to  the  freehold, 
to  be  taken  into  the  house  and  fixed  in  its  place,  and  on  the  16th  of  December  1861 
Mr.  Gre^ry  sent  in  his  furniture  and  took  actual  possession  of  the  house.  On  the 
24th  of  December  1861  a  draft  lease  was  forwarded  to  Mr.  Gregory  for  his  perusal 
It  had  never  been  approved  of,  for  a  subsequent  correspondence  had  taken  place 
between  the  parties,  which,  though  much  commented  on,  it  is  unnecessary  to  set  out 
Ultimately,  this  bill  was  filed  for  the  specific  performance  of  the  agreement. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff,  cited  Selwyn's  Nisi  Priua  (p.  1391); 
Tildesley  v.  Clarkson  (30  Beav.  419) ;  Mundy  v.  JoUiffe  (9  Simons,  413,  and  5  MyL  & 
Cr.  167) ;  Faulkner  v.  Llewelm  (9  L.  T.  251,  557).  As  to  part  performanoe  by  the 
delivery  and  acceptance  of  possession,  see  Sugd.  Vend.  (ch.  iiL  s.  7) ;  Dart.  Vend, 
(ch.  xviii.  s.  6). 

Mr.  Southgate  and  Mr.  Everitt,  for  the  Defendant,  cited  Meehdea  v.  EIvm  Wallace 
(7  Adol.  &  E.  49). 

Jan.  15,  1864.  The  Master  of  the  Rolls  [Sir  John  Romilly].  In  this  case  it 
is  necessary  to  point  out  a  distinction  which  seems  not  to  have  been  borne  in  mind 
The  distinction  is  this : — A  promise  by  the  lessor  to  put  the  house  into  a  complete 
state  of  repair  before  the  lease  is  executed,  and  upon  the  faith  of  which  the  lease  is 
taken,  is  a  distinct  engagement  which  must  be  fulfilled  [263]  by  him.  But,  in  the 
absence  of  such  a  promise,  a  man  who  takes  a  house  from  a  lessor,  takes  it  as  it 
stands ;  it  is  his  business  to  make  stipulations  beforehand,  and  if  he  does  not,  he 
cannot  say  to  the  lessor,  "This  house  is  not  in  a  proper  condition,  and  you  or  your 
builder  must  put  it  into  a  condition  which  makes  it  fit  for  my  living  in." 

Accordingly,  in  the  present' case,  unless  the  preliminary  promise  by  Mr.  Chappell 
is  established  by  Mr.  Gregory,  he  must  fail ;  for  not  only  is  there  no  implied  warranty 
in  the  letting  of  a  house,  but  in  this  instance  the  Defendant  had,  himself,  previously 
inspected  the  house,  and  knew,  or  had  the  opportunities  of  knowing,  what  the  condi- 
tion of  it  was.  The  success  of  the  Defendant,  therefore,  in  this  suit  must  depend  on 
his  establishing  the  former  proposition,  that  is,  on  his  proving  the  fact  of  such  a  prior 
promise  or  agreement  having  been  made  by  Mr.  Chappell,  and,  in  my  opinion,  he 
fails  in  so  doing. 
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Mr.  Chappell  very  wisely  put  the  terms  on  which  he  would  let  the  house  into 
writine  in  lus  letter  of  the  4th  of  December.  After  the  receipt  of  this  letter,  the 
Defendant  took  possession,  and  he  is  entitled  to  have  a  lease  on  these  terms,  but  on 
no  others. 

On  the  other  hand,  though  my  opinion  is  that  the  Defendant  must  be  considered 
to  have  taken  possession  of  the  house  on  the  terms  contained  in  that  letter,  yet, 
havine  reeard  to  his  answer,  having  regard  to  what  I  have  no  doubt  he  believed — 
viz.,  that  he  was  entering  into  the  agreement  upon  the  expectation  that  he  was  to 
have  the  house  put  into  a  stato  of  repair  which  would  satisfy  him,  and  having  regard 
also  to  the  circumstance  that  no  signature  of  his  exists  to  take  the  case  out  of  [264] 
the  Statute  of  Frauds,  and  specify  the  terms  of  the  taking  of  the  lease  as  he  under- 
stood them,  I  doubt  whether  I  could,  with  propriety,  enforce  the  specific  performance 
of  this  lease  upon  the  Defendant  If  treated  as  a  written  agreement,  the  Defendant 
has  not  signed  any  contract ;  if  treated  as  a  parol  agreement  part  performed,  then  I 
think  that  the  Defendant  did  not  consider  the  agreement  to  be  the  same  as  the 
written  offer  of  Mr.  Chappell,  and  his  assent  to  that  particular  contract,  simplieUer, 
cannot  properly  be  established  against  him  by  the  evidence  in  this  case. 

But,  on  the  other  hand,  the  Defendant  has  placed  himself  in  this  peculiar  posi- 
tion : — ^he  seems  to  have  entertained  a  hope  that,  by  his  remaining  in  possession,  and 
ever  since  the  institution  of  this  suit,  by  the  instrumentality  of  the  suit  itself,  that 
he  might  obtain  specific  performance  of  an  agreement  to  let  the  house  to  him  on 
the  terms  insisted  on  by  him,  which  terms  were  and  are  denied  by  the  Plaintiff. 
Accordingly,  in  his  answer,  he  alleges  bis  willingness  to  complete  on  these  terms,  he 
refuses  to  pay  any  rent  until  these,  his  demands,  are  complied  with,  he  retains 
possession,  and  he  does  not  even  offer  to  leave  the  premises.  The  result  of  this  has 
been  that  he  has  driven  the  Plaintiff  to  pray,  in  the  alternative,  "  that  the  Defendant 
may  be  ordered  to  give  up  possession  of  the  house  to  the  Plaintiff,  and  pay  her  a  fair 
occupation  rent  for  the  time  he  held  and  shall  have  held  possession  thereof  until  he 
gives  up  possession." 

In  my  opinion,  this  puts  the  Defendant  in  the  wrong,  there  is  no  pretence  for 
enforcing  performance  against  the  Plaintiff  of  any  agreement,  except  that  contained 
in  the  letter  of  4th  December  1861,  and  the  retention  of  possession  by  the  Defendant, 
who  refuses  to  perform  [266]  that  agreement  and  has  no  right,  either  at  law  or  in 
equity,  to  anythmg  else,  cannot  be  justified  in  this  Court 

The  consequence  is  that,  in  my  opinion,  the  course  which  it  is  proper  for  the  Court 
to  adopt  is  the  following : — 

I  will  give  the  Defendant  the  option  of  either  of  the  following  decrees : — I  will 
either  make  a  decree  for  the  specific  performance  of  the  agreement  according  to  the 
terms  contained  in  the  letter  of  the  4th  December  1863,  and  refer  it  to  Chambers  to 
settle  the  terms  of  the  lease,  in  case  the  parties  differ  about  the  same,  and  then  direct 
the  execution  of  it  accordingly. 

Or,  I  will  direct  the  Defendant  to  deliver  up  possession  of  the  house,  on  a  day  to 
be  fixed,  giving  him  a  reasonable  time  to  enable  nim  to  remove  his  family  and  furniture, 
and  declare  that  he  is  liable  to  pay  for  the  use  and  occupation  of  the  house  during  the 
time  he  has  been  in  possession,  and  refer  it  to  Chambers  to  fix  the  amount  with  which 
he  is  to  be  charged ;  and  in  charging  him  with  that  occupation  rent,  I  should  proceed 
on  this  principle,  viz.,  he  has  agreed  to  give  £90  per  annum  for  the  six  last  years  of  a 
lease,  determinable  by  him  at  the  end  of  seven  years,  and  I  should  consequently 
apportion  the  total  amount  payable  during  that  time  over  the  seven  years,  which, 
according  to  my  calculation,  would  amount  to  £77  and  a  shilling  or  two  over.  I 
state  this,  in  order  to  enable  the  Defendant  to  come  to  a  conclusion  as  to  the  option 
which  I  thus  give  him.  If  he  should,  as  undoubtedly  he  is  entitled  to  do,  refuse  to 
exercise  any  option  at  all,  and  thus  call  on  this  Court  to  pronounce  such  decree  as 
it  may  think  fit,  adversely  to  him,  I  then  shall  recite,  in  the  decree,  the  option  offered 
by  the  Court,  the  fact  of  the  Defendant  declining  to  exercise  that  option,  and  shall 
[26^  make  a  decree  in  the  terms  of  the  latter  branch  of  the  alternative  I  have  stated. 

But  in  either  event  I  am  of  opinion  that  this  suit  has  been  occasioned  by  the 
Defendant,  and  that  he  must  pay  the  costs  of  it. 
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[266]    Be  LiTTUSAHPTON  Stbamship  Company  (Limited).    Jan.  21,  1864. 

[S.  C.  on  appeal,  2  De  G.  J.  &  S.  521 ;  46  E.  R  477 ;  34  L.  J.  Ch.  237 ;  12  L.  T.  8; 
11  Jur.  (N.  S.)  211 ;  13  W.  R.  420.     See  In  re  Odd  Company,  1879,  11  Ch.  D.  705.] 

An  order  for  winding  up  a  company  made,  on  the  petition  of  the  holder,  by  transfer, 
of  scrip  certificates,  upon  the  Petitioner  admitting  his  liability  as  a  contributory. 

In  this  case,  the  company  had  passed  a  resolution  for  winding  up  the  company 
voluntarily.  After  this,  the  present  petition  for  winding  up  the  company  compnhnrily 
was  presented  by  the  bolder,  by  transfer,  of  ten  scrip  certificates  not  fully  paid  up. 

Mr.  Baggallay  and  Mr.  Boberte,  in  support  of  the  petition,  cited  Be  Torquay  Bath 
Company  (32  Bear.  51). 

Mr.  Jones  Bateman,  for  the  company.  The  Petitioner  has  no  right  to  apply  for 
a  winding-up  order.  The  statute  (25  &  26  Vict.  o.  89,  s.  82),  only  authorizes 
"  creditors  "  and  "  contributories  "  to  apply,  and  this  Petitioner  is  neither ;  he  is  a  mere 
scrip-holder,  who  has  never  applied  for  shares,  and  who  cannot  be  compelled  to  take 
them,  80  as  to  render  himself  liable  to  contribute  towards  the  debts  of  the  company ; 
Jackson  v.  Cocker  (4  Beav.  59).  The  Petitioner  has  neither  signed  the  articles,  nor  ii 
he  a  registered  proprietor ;  he  has  entered  into  no  contract  with  the  company,  and 
therefore  no  privity  exists  between  him  and  the  company. 

Mr.  Bag^lay,  in  reply.  The  deed  of  settlement  [267]  (article  2)  defines  a  scrip 
holder  as  a  shareholder ;  and,  by  another  article,  when  all  the  instalments  have  been 
paid,  the  company  may  issue  full  scrip  certificates,  declaring  the  holder  to  be  the 
proprietor  of  fully  paid-up  shares. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  will  make  the  order  for 
winding  up,  on  the  admission  of  the  Petitioner  that  he  is  liable  as  a  contributory. 

Note. — On  appeal  the  Lords  Justices  differed,  and  the  order  was  affirmed 
(17  Feb.  1865). 

[267]    Austin  «.  Austin.    Jan.  14,  18,  1865. 

[S.  C,  on  appeal,  4  De  G.  J.  &  S.  716 ;  46  E.  R.  1098 ;  34  L.  J.  Ch.  499 ;  11  L.  T. 
616 ;  11  Jur.  (N.  S.)  536 ;  13  W.  R.  761.  See  Hawkesuxnik  v.  Hawkesworth,  1871, 
L.  R  6  Ch.  543 ;  In  re  Scanlan,  1888,  40  Ch.  D.  212.] 

The  father  of  an  infant  of  two  and  a  half  years,  originally  a  Protestant,  had  died  a 
Roman  Catholic.  His  widow  married  again  and  was  a  Protestant.  The  Court 
refused  to  remove  the  child  from  the  custody  of  the  mother  on  the  ground  of  her 
religious  opinions. 

This  was  an  application,  adjourned  into  Court  from  Chambers,  for  the  appoint- 
ment of  a  guardian  to  Mary  A.  Austin,  an  infant  ward  of  Court,  about  two  and  a  half 
years  old,  under  the  following  circumstances : — 

Mr.  William  Austin,  the  father  of  the  infant,  was  educated  as  a  Protestant^  hia 
parents  being  of  that  persuasion ;  but,  in  1847,  he  became  a  Roman  Catholic.  In 
July  1861  he  married  a  Protestant  young  lady,  having  about  a  week  previously  made 
his  public  profession  as  a  Roman  Catholic.  The  ceremony  of  marriage  was  pedformed 
both  according  to  the  Roman  Catholic  and  Protestant  forms,  and  his  wife,  during  his 
life,  had  conformed  to  the  worship  of  her  husband's  church. 

In  November  1861  Mr.  Austin  caused  a  draft  of  a  will  to  be  prepared,  which, 
however,  he  never  executed,  in  which  he  said,  "And  it  is  my  wish,  and  I  hereby 
direct,  that  all  and  every  child  and  children  of  mine  shall  be  educated  and  instructed 
in  the  principles  and  tenets  of  the  Roman  Catholic  religion." 

[2681  The  infant  was  born  on  the  14th  of  June  1862,  and  was  baptized  by  a 
Roman  Catholic  priest,  one  of  her  sponsors,  however,  being  a  Protestant. 
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Mr.  Austin  died  on  the  27th  of  December  1862,  and  in  October  1864  his  widow 
married  Mr.  Seager,  a  Protestant  gentleman,  and  she  then  became  a  Protestant. 

The  infant's  father  not  having  appointed  a  guardian.  Cross-summonses  for  her 
euardianship  were  taken  out,  one  oy  the  mother,  and  the  other  by  the  father's  brother 
John  Austin,  a  rigid  Boman  Catholic. 

The  application  of  the  brother  of  the  deceased  was,  that  he  or  some  other  proper 
person  or  persons  might  be  appointed  guardians  "  of  the  person  and  estate  of  the 
infant  during  her  minority,  or  until  further  order,  and  that  proper  directions  might 
be  ^ven  as  to  her  maintenance,  residence  and  education  during  her  minority." 

His  application  was  founded  on  the  importance  of  the  child  being  educated  in  the 
Soman  Catholic  faith,  which  was  that  of  her  father  at  his  death.  He  stated  in  his 
aflSdavit,  that "  in  the  Roman  Catholic  faith,  the  education  of  a  child,  in  matters  of 
doctrine  and  belief,  commences  at  the  age  of  five  years,  or  earlier,  according  to  the 
oapacity  of  the  child."  The  brother  also  adduced  evidence  that  the  education  of  a 
Boman  Catholic  child  commenced  at  an  eariy  age,  and  that,  as  soon  as  it  was  old 
enough  to  receive  instruction,  it  was  usually  taught,  in  addition  to  the  Paternoster, 
the  sign  of  the  cross,  and  the  praver  called  "  Hail  Maria."  It  appeared  also  that  it 
had  been  stated,  in  a  letter  from  the  mother's  solicitor  to  the  uncle,  but  in  answer  to 
a  rude  and  offensive  letter,  that  the  uncle  or  his  friends  [269]  "  would  be  allowed,  at 
all  reasonable  times,  to  have  access  to  the  child,  so  long  as  no  interference  was 
attempted  with  regard  to  its  liberty  or  religious  instruction. ' 

On  the  other  hand,  there  was  evidence  that  the  child  was  "of  very  delicate 
constitution  requiring  the  watchful  and  tender  care  of  her  mother."  That  "  she  was 
very  backward  in  her  articulation,  and  that  she  could  only  pronounce  about  six  words, 
and  those  words  in  monosyllables." 

The  child's  fortune  was  £4500  in  possession,  with  a  prospective  increase  on  the 
death  of  her  mother. 

Mr.  Baggallay  and  Mr.  Bagshawe,  in  support  of  the  brother's  summons.  We  rest 
the  application  entirely  on  the  necessity  of  securing  the  religious  education  of  the 
child,  for  we  fully  admit  that,  apart  from  that,  the  Ck>urt  would  not  take  a  child  of 
so  tender  an  age  from  the  custody  of  her  mother.  But  there  are  circumstances  which 
distinguish  this  from  an  ordinary  case,  namely,  the  second  marriage  and  the  religious 
faith  of  the  mother  and  her  husband,  which  renders  it  impossible  that  she  wul,  in 
matters  of  religion,  be  trained  in  the  belief  of  her  father. 

This  Court  favours  no  religion,  but  having  ascertained  the  faith  of  the  father,  it 
takes  care  (whether  he  shall  have  so  directed  or  not),  that  his  child  shall  be  educated 
in  the  same  faith.  Here  the  religion  of  the  father  is  proved  beyond  question,  and  his 
wishes  are  expressed  in  the  will  which  he  caused  to  be  prepared,  that  all  his  children 
"should  be  educated  and  instructed  in  the  principles  and  tenets  of  the  Roman 
Catholic  [260]  religion."    The  mother  is  disqualified  from  accomplishing  this. 

Take  the  converse  case,  of  the  child  of  a  Protestant  father  being  brought  up  by 
her  mother  in  the  Roman  Catholic  faith,  the  Court  would  prevent  it,  for  she  would 
have  no  more  right  to  instil  into  the  child's  mind  Roman  Catholic  principles,  than  she 
would  have  to  inculcate  immoral  ones.  The  evidence  shews  the  absolute  necessity  of 
the  child's  being  taught,  from  its  earliest  years,  the  form  and  ceremonies  of  the  Roman 
Catholic  faith,  and  which  cannot  be  dispensed  with,  and  if  this  application  had  been 
delayed,  it  might  have  been  considered  too  late.  The  time,  if  not  come,  must  be 
speedily  approaching,  when  the  child  must  be  removed,  for  every  week  detracts  from 
the  perfection  of  her  religious  education,  and  increases  the  difficulty  of  securing  a 
sound  religious  education ;  she  ought,  therefore,  to  be  put  under  the  guardianship  of 
persons  of  the  Roman  Catholic  faith.  But  the  complete  separation  of  the  child  from 
the  mother  is  not  for  a  moment  contemplated,  her  right  to  see  her  child  at  all  reason- 
able times  must  be  preserved.  The  Court  will  not  hold  it  to  be  a  right  course  to 
leave  this  child  in  the  custody  of  her  mother,  and  the  pain  and  distress  incident  on  a 
separation,  if  it  takes  place  now,  will  be  less  than  if  postponed  to  a  later  period.  The 
child's  uncle  and  another  Roman  Catholic  relative  are  willing  to  undertake  her 
guardianship,  and  to  bear  the  whole  cost  of  bringing  her  up. 

Serjeant  Talford's  Act  (2  &  3  Vict.  c.  54)  will  perhaps  be  referred  to,  but  that 
does  not  authorize  the  mother  to  retain  the  custody  of  the  child  "  within  the  age  of 
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seven  years,"  when  the  mother  is  incapacitated,  HMl]  bj  her  religion,  from  inatnicting 
her  child  in  that  religion  in  which  she  ought  to  be  brought  up. 

Mr.  Selwyn  and  Mr.  Kay,  for  the  infant's  mother.  The  object  of  Mr.  John  Austin 
in  making  this  application  is  fairly  and  openly  avowed,  it  is  to  take  this  child  from 
the  custody  of  her  mother,  and,  upon  the  ground  of  religious  education  or  of  religions 
prejudice,  to  separate  an  only  child,  a  female,  under  three  years  of  age,  and  of  a 
delicate  constitution,  from  her  mother  against  whom  there  is  not  the  slightest  impu- 
tation. No  order  ever  made  by  this  Court  would  exceed,  in  hardship  and  cruelty, 
such  an  order  as  the  one  asked. 

The  rule  of  law  admits  of  no  dispute,  that  if  a  father  gives  positive  directions  as 
to  the  religious  education  of  his  child,  this  Court  will  enforce  the  performance  of  such 
directions.  Such  was  the  case  cited  of  Davis  v.  Davis  (10  W.  K  245),  where  there 
was  an  express  direction  in  the  father's  will.  So  if  the  marriage  of  the  parents  took 
place  upon  a  distinct  understanding  that  their  children  should  be  brought  up  in  the 
religious  faith  of  the  father.  Here  the  circumstances  are  widely  different.  The 
father  was  a  man  always  "  halting  between  two  opinions,"  he  was  bom  of  Protestant 

£  rents,  was  educated  as  a  Protestant,  and  never  made  his  public  profession  as  a 
imau  Catholic  until  a  week  before  his  marriage.  The  ceremony  of  marriage  was 
performed  according  to  the  rites  of  both  faiths,  and  one  of  the  sponsors  of  the  infant 
was  a  Protestant.  In  this  case,  there  was  no  expression  of  intention,  the  draft  will, 
which  is  relied  on  by  the  other  side,  tends  strongly  to  shew  the  very  contrary 
intention,  for  the  matter  having  been  drawn  distinctly  to  the  father's  attention,  by 
the  directions  introduced  into  [262]  his  draft  will,  he  neglects  to  execute  it.  The 
wishes,  therefore,  of  the  father  must  be  taken  to  have  been  left  doubtful  and  ambigu- 
ous, and  in  such  a  case  this  Court  will  not  interfere  with  the  surviving  parent  in  the 
mode  of  educating  and  bringing  up  the  infant.  The  matter  being  left  uncertain,  it 
must  be  assumed  that  the  father,  intentionally,  left  a  wide  discretion  to  the  child's 
surviving  parent. 

But  the  real  point  for  the  consideration  of  the  Court  is,  what  will  be  best  for  the 
child,  and  the  life  and  happiness  of  the  child  is  to  be  considered  before  doctrinal 
points  of  religious  education.  Here  the  evidence  shews  that  the  child  is  of  a  delicate 
constitution,  requiring  the  watchful  care  of  a  mother,  and  to  separate  them  would  be 
to  destroy  the  happiness  of  both.  The  separation  of  the  mother  and  child,  and  the 
religious  instruction  of  the  latter,  are  distinct  questions,  and  the  consideration  of  the 
latter  is  prematura  To  attempt  to  teach  a  backward  child  of  less  than  three  years 
of  age  the  differences  between  the  Roman  Catholic  and  the  Protestant  faith  provokes 
a  smile,  and  the  formalities  spoken  of  are  not  even  stated  to  be  essential. 

Mr.  BagraJlay,  in  reply. 

Dans  vTbims  (10  W.  R.  245);  EiU  v.  Hill  (31  L.  J.  (Ch.)  505);  Stourim  v.  Siourton 
(8  De  G.  M.  &  G.  760),  were  cited. 

Jan.  18.  The  MaIstxr  of  thb  Eoli£  [Sir  John  BomillyJ.  The  facts  of  this 
case  are  very  simple,  though  it  involves  considerations  of  great  importance. 

[263]  In  these  cases,  the  Court  only  considers  what  is  most  for  the  benefit  of  the 
infant.  In  the  matter  of  religion,  the  Court  holds  that  the  Roman  Catholic  faith 
and  the  Protestant  faith  are,  to.  this  extent,  equally  beneficial  to  the  child  : — That  it 
considers  the  hope  of  eternal  salvation  does  not  depend  upon  the  circumstance 
whether  she  entertains  one  faith  or  the  other,  but  upon  the  manner  in  which  she 
fulfils  her  duties  upon  earth.  But  the  Court,  although  it  holds  an  equal  hand  between 
them,  always  gives  a  preponderance  to  the  wishes  and  desires  of  the  father,  and,  in 
the  absence  of  other  circumstances  materially  to  the  benefit  of  the  child,  it  directs 
the  child  to  be  educated  in  the  religion  of  the  father.  But  all  this  is  subordinate  to 
the  first  and  primary  object,  which  is  the  welfare  of  the  child,  because,  as  I  have 
already  stated,  the  future  salvation  of  the  child  does  not,  in  the  judgment  of  the 
Court,  depend  upon  the  faith  which  it  entertains  being  either  Roman  Catholic  or 
Protestant.  No  thing,  and  no  person,  and  no  combination  of  them,  can,  in  my 
opinion,  with  regard  to  a  child  of  tender  years,  supply  the  place  of  a  mother,  and  the 
welfare  of  the  diild  is  so  intimately  connected  with  its  b«ing  under  the  care  of  the 
mother,  that  no  extent  of  kindness  on  the  part  of  any  other  person  can  supply  that 
place.     It  is  the  notorious  observation  of  mankind,  that  the  loss  of  a  mother  is 
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irreparable  to  her  chUdren,  and  particularly  so  if  young.  If  that  be  so,  the  circum- 
stances must  be  very  strong  indeed,  to  induce  this  Court  to  take  a  child  from  the 
guardianship  and  custody  of  her  mother.  It  is,  in  point  of  fact,  only  done  where  it 
is  essential  to  the  welfare  of  the  child.  There  are  cases  of  unnatural  mothers,  and  of 
immoral  mothers,  where  the  Court  is  obliged  to  take  away  a  child  from  the  mother, 
finding  that  a  bad  mother  is  worse  than  no  mother  at  all,  but  in  those  cases,  it  acts 
solely  for  the  benefit  of  the  child. 

[264]  Now,  upon  reading  through  the  papers  in  the  present  case,  there  is  not  a 
suggestion  of  unfitness  or  of  anything  against  the  character  of  the  mother.  The  case 
is  put  solely  on  the  question  of  what  faith  the  child  shall  be  educated  in,  and  what  I 
have  to  consider  is,  whether  the  importance  of  educating  the  child  in  the  Boman 
Catholic  faith,  because  it  was  the  religion  of  her  father,  is  sufficiently  urgent  to 
deprive  the  child  of  the  care  of  her  mother.  I  am  of  opinion  that  it  is  not,  and  that 
it  is  impossible,  for  the  benefit  of  this  child,  and  for  the  sake  of  educating  her  as  a 
Boman  Catholic,  that  I  can  properly  take  her  away  from  her  mother.  I  should 
hesitate  to  do  that  in  any  case ;  but  in  this  case  I  think  the  father  of  the  child 
himself  must  have  entertained  considerable  doubts  upon  the  subject,  and  that  unless 
he  had  entertained  such  doubts  he  would  have  executed  the  will  which  he  had  caused 
to  be  prepared  a  year  before  he  died.  He  had  the  thing  present  to  his  mind,  he  had 
a  draft  prepared,  in  which  he  gave  express  directions  to  that  efifect,  and  yet,  although 
very  ill,  and  possibly  believing  that  he  was  about  to  die,  he  gave  no  directions  upon 
the  subject. 

That  being  so,  I  am  of  opinion  that  I  must  appoint  Mrs.  Seager,  the  mother,  to 
be  the  guardian  of  the  child ;  but  I  think  it  is  proper,  according  to  the  practice  which 
I  almost  always  adopt  in  such  cases,  unless  very  peculiar  and  exceptional,  to  add  a 
gentleman  to  act  with  her  as  a  guardian,  and,  upon  looking  through  the  papers  and 
taking  the  suggestion  of  her  counsel  into  consideration,  1  propose  to  appoint  Mr. 
Wood,  the  hu^md  of  her  aunt.  I  shall  give  no  directions  respecting  the  education 
of  a  girl  of  three  years  old ;  I  shall  leave  that  entirely  to  the  mother.  But  I  shall 
expect,  in  the  course  of  a  few  years,  when  the  child  becomes  of  an  age  to  receive  a 
more  regular  education  [266]  than  she  will  do  at  present,  to  receive  inK>rmation  from 
the  mother  and  from  the  guardian  as  to  the  course  of  education  which  they  propose 
to  adopt  with  regard  to  her,  and  thereupon  I  shall  give  any  further  directions  which 
I  may  think  fit  upon  the  subject. 

Mr.  Baggallay.  Your  Honor  does  not  think  it  right  to  make  any  order  as  to  the 
reli^ous  faith  in  which  the  child  shall  be  brought  up ;  you  leave  that  to  the  mother  t 

Thk  Master  of  the  Bollb.  I  leave  that  entirely  to  the  mother  for  the  present^ 
and  I  shall  give  no  directions  at  all  on  the  subject  now. 

Note. — ^Upon  appeal.  Lord  Westbury,  L.  C,  declared  that  the  infant  ought  to  be 
brought  up  and  educated,  when  capable  of  receiving  religious  education,  as  a  member 
of  the  Boman  Catholic  church ;  but  that,  having  regard  to  her  tender  age  and  the 
condition  of  health,  the  Court  deemed  it  requisite  that  the  child  should  continue 
under  the  care  of  her  mother,  her  husband  and  Mr.  Wood  (who  were  appointed 
guardians),  until  seven  years  of  age,  when  application  might  be  made  to  the  Court 
respecting  the  guardianship,  the  Mucation  and  religious  instruction  of  the  child. — 
27tb  May,  1865. 

[266]    Swift  v.  Swept.    Jan.  18,  23,  1865. 

[Varied  on  appeal,  4  De  Q.  J.  &  S.  710 ;  46  E.  B.  1096  ;  34  L.  J.  Ch.  394 ;  12  L.  T. 
435 ;  11  Jur.  (N.  S.)  468;  13  W.  B.  731.  See  HarmUon  v.  Hedor,  1871,  L.  B.  13 
Eq.  611  ;  L.  B.  6  Ch.  706.] 

A  contract,  by  which  a  father  deprives  himself  of  all  his  parental  control  over  his 
child,  is  contrary  to  the  policy  of  the  law,  and  void  ;  but  such  a  contract  is  valid, 
if  the  conduct  of  the  fatner  towards  his  child  is  so  gross  that  the  Court  would 
remove  the  child  from  his  custody. 
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A  father  who  had  crimiiially  aasaulted  hia  infant  daughter,  ezeouted  a  separation  deed, 
giving  the  sole  control  of  his  children  to  his  wife.     It  was  enforced  in  eqaity. 

Mr.  and  Mrs.  Swift  had  two  children,  a  son  and  a  daughter,  both  of  whom  were 
infants  of  tender  age. 

On  the  10th  of  June  1863  Sarah  Ann,  one  of  these  children,  then  a  child  of  seveo 
years  old,  told  her  mother  that  her  father  had  criminally  assaulted  her.  On  the  11th 
of  June  (the  following  day)  the  mother  took  the  child  to  a  surgeon,  who  resides  five 
miles  off  from  the  husband's  farm,  in  order  to  ascertain  if  there  was  any  foundation 
for  such  a  charee.  The  child  reiterated  the  charge  to  the  surgeon,  who  examined 
her  person,  and  found  that  the  offence  had  been  committed  by  some  one.  They 
returned  home,  and  on  tiie  following  day  the  Defendant  left  his  house  where  he  and 
his  family  were  then  residing,  and  went  to  another  farm  he  had  in  his  possession,  and 
the  parties  had  not  since  met. 

Mr.  Newton,  the  solicitor  of  the  family,  was  communicated  with ;  and  on  the  13th 
of  June  he  wrote  on  the  subject  to  the  Defendant's  father,  and  he  communicated  both 
with  the  Defendant  and  his  father.  On  the  15th  and  i6th  of  June,  the  terms  of  a 
deed  of  separation  were  negotiated  between  Mr.  Newton  and  the  Defendant's  father. 
No  charge  was  made  against  the  Defendant  before  any  magistrate ;  but,  in  the  mean- 
time, the  Defendant  assigned  his  property  to  his  father,  "  until "  (as  the  father 
expressed  it)  "the  matter  was  settled."  The  [267]  father,  on  the  20th  June,  in  a 
letter  of  that  date,  stated  "  that  his  son,  as  an  injured  innocent  man,  determined  to  see 
himself  righted ; "  but,  on  the  same  day  on  which  this  letter  was  written,  viz.,  on  the 
20th  of  June,  the  Defendant  executed  a  deed  of  separation,  the  same  having  been 
fully  explained  to  him,  and  he  having  understood  the  full  effect  and  purport  of  it. 

This  deed  was  dated  the  20th  of  June  1863,  it  was  made  between  Mr.  Swift  of  the 
first  part,  Mrs.  Swift  of  the  second  part,  and  a  trustee  of  the  third  part,  and  thereby 
Mr.  Swift  covenanted  with  the  trustee  that  his  wife  might  live  separate  and  apart 
from  him,  and  that  their  two  children  should,  at  all  time  thereafter,  be  under  the  sole 
care,  management  and  protection  of  Mrs.  Svnft.  Mr.  Swift  also  covenanted  to  pay  Mrs. 
Swift  an  annuity  for  the  support,  &c.,  of  herself  and  the  two  children,  and  the  trustee 
entered  into  the  usual  covenant  of  indemnity  against  the  wife's  debts. 

Upon  the  execution  of  this  deed,  Mrs.  Svrift  left  her  husband's  house  with  her  two 
children,  and  she  continued  to  live  separate  from  him.  He,  at  first,  had  made 
payments  to  her  in  accordance  with  the  terms  of  the  separation  deed ;  but  in  March 
1864  Mr.  Swift  endeavoured  forcibly,  but  ineffectually,  to  obtain  possession  of  his 
daughter,  and  he  then  contested  the  validity  of  the  deed. 

In  consequence  of  this,  the  present  suit  was  instituted,  on  the  4th  of  April  1864, 
by  Mrs.  Swift,  against  her  husband  and  the  trustee,  praying  for  an  injunction  to 
restrain  Mr.  Swift  from  removing  from,  or  prosecuting  any  proceedings  to  obtain  the 
two  children  from  her  custody,  or  interfering  with  her  in  their  management,  [268] 
care  and  protection.     It  also  sought  to  recover  the  arrears  of  the  annuity. 

The  child  was  not  examined  as  a  witness  in  the  suit 

The  Defendant  denied  on  oath  the  truth  of  the  charge  made  against  him,  and  he 
retaliated  by  charging  his  wife  with  habitual  intoxication  and  with  acts  of  adultery 
with  one  of  the  farm  servants,  who  was  the  only  witness  who  testified  to  the 
adultery. 

Mr.  Baggallay  and  Mr.  W.  Morris,  for  the  Plaintiff.  We  admit  that,  in  an 
ordinary  case,  a  covenant  by  which  a  child  is  deprived  of  the  superintendence  and 
protection  of  his  parent  is  void ;  Vansitlart  v.  VansUtart  (4  Kay  &  J.  62,  and  2  De 
Gex  &  J.  249).  But  where  a  parent's  conduct  is  such  as  to  render  it  necessary,  this 
Court  will  interfere  for  the  protection  of  the  child,  and  deprive  a  father  from  the 
custody  and  all  interference  with  and  control  over  his  child.  In  such  a  case,  it  cannot 
be  unlawful  to  secure,  by  contract,  that  protection  for  a  child  which  this  Court  would 
adversely  enforce.  Here  a  crime  is  proved  to  have  been  committed,  and  the  guilt  of 
the  Defendant  is  shewn  by  his  acts  and  conduct  when  accused,  by  his  acquiescence 
in  the  charge,  instead  of  courting  an  investigation,  and  by  his  submission  to  the  terms 
necessarily  imposed  upon  him  on  the  supposition  of  his  guilt. 

Mr.  Selwyn  and  Mr.  Bromhead,  for  the  Defendant.    No  bill  will  lie  for  the  specific 
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perfonnanoe  of  an  agreement  for  separatioo ;  Hvnt  v.  nuni{l) ;  and  every  [269]  case 
of  a  contract  by  a  parent  which  deprives  him  of  his  parental  power  and  authority  is 
absolutely  void;  Fansittart  v.  Fcmsiitart  (A  Kay  &  J.  62,  and  2  De  G.  &  J.  249); 
Hcpe  V.  Hope  (22  Beav.  357,  and  8  De  G.  M.  &  G.  731) ;  fFalrond  v.  fFahond  (Johns. 
18).     Such  a  contract  is  contrary  to  public  policy. 

[Thb  Master  of  thsjBolls.  But  can  it  be  repugnant  to  public  policy  to  secure 
a  child  from  the  interference  of  a  parent  whose  conduct  towards  his  child  is  such  as 
to  corrupt  her  morals  and  ruin  her  in  mind  and  body.  Surely,  in  fFellesky  v.  Wellesley 
(1  Dow.  &  CI.  152,  and  2  Bli.  (N.  R)  124),  if  Mr.  Long  Wellesley  had,  after  his 
Inisconduct,  entered  into  a  covenant,  by  which  his  children  had  been  placed  in  the 
custody  of  the  persons  to  whose  care  they  were  ultimately  committed  by  the  Court, 
such  a  covenant  could  not  have  been  considered  as  contrary  to  any  principle  of  public 
policy.] 

Here  there  is  no  proof  of  such  conduct,  the  only  evidence  against  the  father  is  a 
story,  not  on  oath,  of  a  mere  child.  His  acts  and  conduct  may  be  accounted  for ;  he, 
like  many  others,  was  deprived  of  his  reason  and  judgment  by]  the  enormity  of  the 
accusation,  and  naturally  shrunk  from  publicity. 

With  respect  to  the  prayer  for  the  recovery  of  the  annuity  it  is  a  proper  subject 
for  an  action  at  law,  and  not  for  a  suit  in  equity ;  Seagrave  v.  Seagrave  (13  Yes.  439). 

5270]  Mr.  Baggsllay,  in  reply. 
an.  23.  Thk  Master  of  the  Bolls  |^Sir  John  Romilly].  This  is  a  suit  to 
enforce  the  performance  of  a  deed  of  separation  between  husband  and  wife.  There 
is  a  sufficient  consideration  for  it,  and  it  is  executed  by  the  trustee.  It  is  contested 
on  the  ground  that  the  covenant  entered  into  by  the  husband  binds  him  not  to  see 
or  interfere  with  the  management  of  his  children,  and  it  is  said  that  such  a  covenant 
is  in  itself  void  and  that  it  vitiates  the  whole  deed. 

There  is  no  doubt  as  to  the  rule  of  law  which  is  laid  down  in  VansUtart  v.  Fansittart 
(4  Kay  &  J.  62,  and  2  De  Qex.  &  J.  249),  that  a  covenant  by  a  father  that  he  will 
abstain  from  seeing  and  exercising  any  control  over  his  children,  is  bad,  because  it  is 
against  the  policy  of  the  law,  which  holds  that  it  is  desirable  that  a  father  should 
exercise  superintendence  over  his  children,  and  that  he  cannot  therefore  by  contract 
deprive  .himself  of  this  inherent  right  and  duty  imposed  on  him  bv  nature.  But 
although  this  is  the  general,  I  might  almost  say  the  universal  rule,  both  as  regards 
law  and  morals,  there  occasionally  exist  cases,  where  the  control  of  the  father  is 
injurious  to  the  child,  and  in  such  case,  equity  will  interfere  to  prevent  that  injurious 
control,  and  will,  in  some  cases,  remove  the  child  from  its  father ;  not  that  equity 
acts  contrary  to  the  policy  of  the  law,  but  that  it  holds  that  this  partieular  case  is  an 
exception  to  the  general  rule,  and  that,  in  such  case,  the  principle  is  inverted.  As  a 
general  and  almost  universal  rule,  a  father  should  superintend  the  education  of  his 
children,  [271]  but  a  particular  case  may  occur,  in  which  it  is  not  for  the  benefit  of 
the  child  that  this  superintendence  should  exist.  It  is  an  exception  to  the  rule. 
This  policy  of  the  law  is  derived  from  what  is  most  for  the  benefit  of  the  child.  In 
this  case  it  is  inverted,  and  the  policy  of  the  law  in  this  particular  case  is,  to  take  the 
child  away  from  the  father  and  put  her  under  the  care  of  others.  The  advantage  and 
benefit  of  the  child  is  the  foundation  of  both  the  rule  and  the  exception.  The  reason 
why  a  covenant  to  this  efiect  is  bad  is,  because  it  is  found,  both  by  nature  and  the 
policy  of  the  law  which  follow  it,  to  be  beneficial  to  the  child  that  such  influence  and 
superintendence  should  be  exerted ;  but  if  a  case  occur,  in  which  this  is  manifestly 
the  reverse,  and  when  it  is  plain  that  it  would  be  destructive  to  the  child's  life  or 
morals  that  such  superintendence  should  exist,  then,  in  my  opinion,  the  same  policy 
of  the  law  which  renders  such  a  covenant  bad  in  all  other  cases  makes  it  good  in  the 
particular  ease  supposed. 

It  must,  no  doubt,  be  a  very  strong  case  which  can  justify  the  Court  in  applying 
sach  a  principle,  and  the  question  is,  whether  such  a  case  exists  here  1 

(1)31  Beav.  89.  [4  De  G.  F.  &  J.  221 ;  45  E.  R  1168.]  This  case  has  been 
heard  on  appeal  by  the  House  of  Lords,  but  no  judgment  has  as  yet  been  given,  in 
consequence  of  the  death  of  one  of  the  principal  parties. 


Digitized  by 


Google 


640  HIRD  V.   PINCKNBY  MBU,T.fll& 

[His  Honor  here  recapitulated  the  facta  of  the  case,  as  before  stated,  and  then 
proceeded  as  follows  :]— 

On  behalf  of  the  Defendant,  it  is  argued  that  there  is  nothing  in  the  evidence  to 
induce  the  Court  to  believe  that  the  Defendant  is  not  a  fit  person  to  have  the  care  of  his 
child.  I  wish  that  I  could  conscientiously  have  arrived  at  that  conclusion.  It  is  said 
that  the  conduct  of  the  Defendant  in  shrinking  from  investigation  at  the  time  and 
executing  the  deed  in  question  is  attributable  to  the  horror  which  every  rightly 
judging  man  would  feel  at  so  atrocious  an  accusation,  and  which  deprived  him  of  the 
power  of  acting  judiciously.  I  believe  that  [272]  there  is  not  another  father  who 
would  not,  if  such  a  charge  had  been  made  against  him,  have  insisted  on  the  fullest 
investigation ;  the  Defendant  also  had  his  father  to  advise  him.  It  is  said  that  the 
child  has  not  given  and  cannot  give  any  testimony  on  this  matter,  and  that  her 
evidence  has  not  been  taken  in  this  suit,  and  that  if  it  had  been,  it  must  have  been 
rejected.  It  is  very  fit  and  proper  that  the  child  has  not  been  made  to  repeat,  in  an 
affidavit,  the  statement  she  made  to  her  mother  and  to  the  surgeon.  It  would  have 
been  very  improper  had  it  been  done ;  but  her  evidence,  if  she  understood  the  nature 
and  obligation  of  her  oath,  could  and  would  have  been  taken  on  this  subject  in  any 
Court  of  justice  throughout  the  kingdom  in  a  criminal  charge  against  the  father. 

The  offence  on  the  child  had  been  committed  by  some  one.  By  whom  ?  The  child 
said  it  was  the  Defendant,  and  I  am  asked,  in  this  state  of  circumstances,  on  the 
simple  denial  of  the  Defendant,  after  nine  months'  acquiescence  in  the  charge,  to 
dismiss  this  bill,  to  make  the  mother  or  the  next  friend  pay  the  costs  of  it,  and  deliver 
over  the  child  to  the  care  and  treatment  of  the  father.  If,  in  that  state  of  things, 
any  Court  can  be  found  in  this  country  which  will  deliver  up  this  unfortunate  chud 
to  the  care  of  this  Defendant,  I  am  very  happy  to  say  that  it  will  not  be  by  me,  and 
that  the  future  calamities  which  might  result  to  this  child  from  such  an  order  will  not 
rest  on  my  responsibility. 

In  answer  to  this  bill,  and  this  evidence,  the  Defendant  makes  charges  against 
the  Plaintiff;  he  imputes  her  habitual  intoxication  and  adultery  with  one  of  her 
servants.  I  have  carefully  considered  the  evidence  on  both  these  charges,  and  I  am 
of  opinion  that  the  first  [2731  charge,  that  of  intoxiation,  is  disproved  ;  and  that  the 
second  charge,  which  rests  solely  on  the  evidence  of  a  man  who  asserts  that  it  was 
with  him  the  adultery  was  committed,  and  which  is  positively  denied  by  the  Plaintiff, 
is  falsely  made  and  that  the  witness  who  swore  to  it  is  perjured. 

The  result  is  that,  in  my  opinion,  the  case  of  the  Defendant  wholly  fails,  and  that, 
for  the  reason  and  in  the  circumstances  detailed  in  the  early  part  of  these  observa- 
tions, I  have  come  to  the  conclusion  that  it  is  my  duty  to  make,  and  I  shall  thereupon 
acconjingly  make,  a  decree  for  the  Plaintiff  as  asked,  and  I  shall  order  the  Defendant 
to  pay  the  costs  of  this  suit.     I  will  direct  an  injunction  and  account. 

[273]    HiRD  V.  PiNOENEY.    Jan.  25,  1865. 

The  testatrix  directed  her  residuary  estate  "  to  be  divided  equally  "  between  her  two 
granddaughters  on  the  youngest  attaining  twenty-one.  She  added,  if  they  both 
marry  a  relation  of  J.  D.,  then  the  residue  is  to  be  divided  between  my  nephews 
and  nieces.  The  granddaughters  having  attained  twenty-one  and  being  still 
unmarried,  the  Court  decHnea  deciding  the  validity  of  the  gift  over,  but  held  that 
they  were  entitled  to  payment,  subject  to  any  future  question. 

The  testatrix,  by  her  will,  gave  all  her  estate  and  property  to  executors,  in  trust 
to  convert,  invest  and  accumulate.     She  then  proceeded  as  follows : — 

"  And  to  stand  possessed  of  the  said  original  and  accumulated  securities,  in  trust 
for  my  two  granddaughters,  Sophia  Elizabeth  Hird  and  Mary  Catherine  Hird,  to  be 
divided  eqwMy  b^ween  them  when  the  youngest  of  them  shall  attain  the  age  of  twenty-one 
years :  Provided  that  in  case  either  of  my  said  granddaughters  shall  die  under  the  age 
of  twenty-one  leaving  no  issue,  the  other  of  them  shall  then  be  entitled  to  the  whole  of 
the  said  securities  on  obtaining  the  age  of  [274]  twenty-one  years ;  and  in  case  both 
of  my  granddaughters  should  die  under  the  age  of  twenty-one  and  without  issue,  then 
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the  whole  of  the  said  securities  shall  be  divided  in  equal  parts  between  my  several 
nephews  and  nieces  who  shall  be  living  at  the  death  of  the  survivor  of  my  said  two 
.granddaughters. 

"If  etiher  of  grandchildren  marry  any  relation  of  Jose^  DrnguxtlTs,  everything 
belonging  to  me  is  to  go  to  the  other  grandchild,  and  if  both  marry  a  relation  of  the 
said  Joseph  Dingwall,  everything  belonging  to  me  is  to  be  divided  between  my 
nephews  and  nieces." 

The  testatrix  died  in  1866. 

Sophia  Elizabeth  Hird  and  Mary  Catherine  Hird  had  now  both  attained  twenty- 
one,  and  neither  of  them  had  ever  been  married. 

They  instituted  this  suit  in  1864  against  the  executors  and  the  testatrix's  nephews 
And  nieces,  insisting  that  having  attained  twenty-one,  and  being  still  unmarried,  they 
were  absolutely  entitled  to  the  clear  residue,  which  amounted  to  £4221. 

Mr.  Baggallay  and  Mr.  Hardy,  for  the  Plaintiffs,  contended  that  the  proviso  was 
Toid,  in  consequence  of  its  unlimited  character,  and  of  its  being  inconsistent  with  the 
abaolute  interest  previously  given.  Secondly,  that  the  event  on  which  the  forfeiture 
was  to  take  place  must  happen,  either  in  the  life  of  the  testatrix  or  before  the  legatees 
attain  twenty-one.  That^  in  any  event,  the  Plaintiffs  were  entitled  to  the  money  in 
the  meantime. 

Mr.  0.  L.  Bussell,  eontrii,  insisted  that  the  clause  [276]  giving  over  the  property 
to  the  nephews  and  nieces  was  perfectlv  valid,  and  wou&  operate  if  the  grand- 
daughters should  marry  relations  of  Joseph  Dingwall. 

W V.  B (11  Beav.  621) ;  PooU  v.  Bolt  (II  Hare,  33),  were  cited. 

Ths  Master  of  the  Boli^  [Sir  John  Bomilly].  In  this  case,  I  think  that  it  is 
not  necessary  for  me  to  express  any  opinion  on  the  question  at  the  present  time.  I 
am  however  of  opinion,  that  the  Plaintiffs  are  entitled  to  have  the  monev  paid  over 
to  them  without  any  fetter,  and  if  the  event  should  hereafter  arise  and  the  nephews 
or  nieces  should  claim  the  property,  then  I,  or  one  of  my  successors,  may  have  to 
determine  the  question  which  has  been  raised. 

I  must  direct  the  transfer  of  the  fund  to  the  Plaintiffs,  without  prejudice  to  the 
«laims  of  the  nephews  and  nieces,  if,  at  any  future  time,  the  Plaintiffs  should  marry 
relations  of  John  Dingwall ;  but^  in  the  meanwhile,  the  Plaintiffs  are  entitled  to  have 
the  money  to  use  as  they  may  think  fit. 

[276]    Milner  v.  Milneb.    Jan.  25,  1865. 

[See  In  re  HeatheOe's  Trusts,  1873,  L.  B.  9  Ch,  48  (n.).] 

Leaseholds  were,  by  deed,  conveyed  to  trustees,  in  trust  for  the  settlor  for  life,  and 
after  her  decease  in  trust  to  assign  them  to  Thomas,  his  executors,  &o.,  "  absolutely." 
But  if  Thomas  should  die  without  leaving  any  child  living  at  the  time  of  his 
decease,  then  in  trust  to  assign  to  Phillip,  &c.,  &c. :  Held,  on  the  context,  that  the 
■death  referred  to  was  not  confined  to  a  death  in  the  life  of  the  tenant  for  life,  and 
that  Thomas  did  not,  upon  the  death  of  the  settlor,  become  absolutely  entitled  to 
the  leaseholds. 

By  a  deed,  dated  in  1830,  Hannah  Cleaver  Cross  assigned  some  renewable  lease- 
liolds  to  Pentecost  Milner  and  Edward  Tull,  upon  trust  to  pay  her  tiie  rents  for  life, 
and  afterwards  upon  the  following  trusts : — 

"  And  from  and  after  her  decease,  vpon  trust  to  assign  and  transfer  the  said  trust 
Remises  unto  Thomas  Cross  Miiner  ''TdeBcribing  him],  "  Aw  executors,  administrators  and 
assigns  absolutely.  But  if  the  said  Thomas  Cross  Milner  shall  die  without  leaving  any 
«hild  or  children,  lawfully  begotten,  living  at  the  time  of  his  decease  or  bom  in  due 
time  afterwards,  then  upon  trust  to  assign  and  transfer  the  said  trust  premises  unto 
Philip  Splidt  Milner,  his  executors,  administrators  and  assigns  absolutely.  But  if  the 
«aid  Philip  Splidt  Milner  shall  die  without  leaving  any  child  or  children  lawfully 
begotten  living  at  the  time  of  his  decease  or  bom  in  due  time  afterwards,  then,"  &c. 
Then  followed  similar  gifts  and  directions  in  the  same  terms,  mutatis  mutandis,  in 
R  viiL— 21 
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favour  of  three  other  children,  viz.,  Chriatian  Splidt  Milaer,  Henry  Milner  and  John 
Milner  the  son. 

The  deed  then  proceeded  thns : — 

"But  if  the  said  John  Mihier  the  son  shall  die  without  leaving  any  child  or 
ohOdren  lawfully  begotten  living  at  the  time  of  his  decease  or  bom  in  one  time  after- 
wards, then  the  said  tnist  premises  shall  remain  and  be  in  trust  for  the  said  Penteoosft 
Milner  and  Hannah  Tail,  for  their  joint  lives,  and  after  the  de-[277}-cea8e  of  either 
of  them,  in  trust  for  the  survivor  of  them  her  executors,  administrators  and  assigns 
absolutely. 

"  Provided  always  and  it  is  hereby  declared  and  agreed,  that  after  the  decease  of 
the  said  Hannah  Cleaver  Cross  and  darinf  the  minority  or  respective  minorities  of 
such  of  them  the  said  Thomas  Cross  Milner,  Philip  Splidt  Milner,  Christian  Splidt 
Milner,  Henry  Milner  and  John  Milner  as  shall,  for  tne  time  being,  be  entitled  in 
possession,  to  the  said  trust  premises,  subject  to  the  aforesaid  executory  bequests  over 
in  the  events  before  mentioned,"  the  trustees  were  to  invest  Ae  rents,  which  were 
"to  accumulate  by  way  of  compound  interest,  and  all  soch  investments  and  die 
accumulations  thereof  shall  be  transferred  to  the  person  or  persons  who,  upon  the 
ceasing  of  the  accumulation  hereinbefore  directed,  shall  be  entitled,  in  possession,  to 
the  said  leasehold  premises  or  to  the  receipt  of  the  rents  and  profits  thereof." 

Powers  were  given  to  the  trustees  to  surrender  and  renew  the  lease  and  to  raise 
money  by  mortgage  for  that  purpose.  There  were  also  powers  of  leasing  and  of 
appointing  new  trustees. 

HannaJi  Cleaver  Gross  died  in  1843. 

By  this  bill  the  Plaintiff  Thomas  Cross  Milner,  who  was  a  bachelor,  insisted  tiiat 
on  the  death  of  Hannah  Cleaver  Cross  he  became  entitled  to  have  an  absolute 
assignment  and  transfer  of  the  leasehold  premises  executed  to  him  by  the  trustees. 

The  Defendants,  however,  insisted  that  the  Plaintiffs  interest  in  the  premises  was 
subject  to  an  exe-n278]-cntory  trust,  in  the  event  of  his  dying  without  leaving  any 
child  or  children  living  at  his  death ;  but  the  Plaintiff  chargM  that  such  executory 
trust  was  only  to  take  effect  in  the  event  of  his  so  dying  in  the  lifetime  of  Hannah 
Cleaver  Cross. 

Mr.  Selwyn  and  Mr.  Archibald  Smith,  for  the  Plaintiff.  This  is  the  case  of  a  deed, 
but  the  rules  for  its  construction  are  the  same  as  those  adopted  in  the  case  of  wills. 
Here,  the  death  referred  to  is  death  in  the  life  of  the  tenant  for  life ;  Edwards  v. 
Edwards  (15  Beav.  357);  JcHmam  v.  Cme  (17  Beav.  b&l);  Be  AUen  (3  Drew.  380)  ; 
Re  Andice  (23  Beav.  135) ;  Jarman  on  Wills  (vol.  2,  p.  739).  Therefore,  on  the  death 
of  the  tenant  for  life,  the  Plaintiff  became  absolutely  entitled,  and  this  is  made  clear 
by  the  direction  to  assign  the  property  to  him  absolutely,  which  is  quite  inconsistent 
with  there  being  a  continuing  trust  for  Philip. 

There  woula  be  great  inconvenience  attending  an  opposite  construction,  for  the 
ownership  of  the  estate  would  remain  in  contingency  all  the  life  of  the  legatees,  and 
could  never  be  conveyed  as  directed.  Besides,  the  property  would  go  over,  although 
they  might  leave  any  number  of  grandchildren,  but  no  son.  The  powers  ta 
accumulate,  &c.,  were  necessary  in  order  to  provide  against  cases  of  infancy. 

Mr.  Jessel  and  Mr.  Kay  were  not  called  on. 

[279]  The  Master  of  the  Bolls  [Sir  John  Romilly].  I  entertain  no  doubt  as 
to  the  meaning  of  the  settlor,  and  I  think  she  has  used  words  suflBcient  to  express  her 
intention.  What  she  meant  to  do  was  this: — There  were  five  children,  and  she 
intended  Thomas  to  take  for  life,  but  if  he  died  without  leaving  any  children  surviv- 
ing him,  the  property  was  to  go  to  Philip,  and  so  on  to  the  others  in  succession.  But 
if  Thomas  left  any  child  at  nis  death,  then  he  was  to  have  the  absolute  power  of 
disposing  of  the  property.  The  settlor  says,  if  you  have  a  child  living  at  your  death, 
you  shall  dispose  of  it  as  you  think  fit ;  but  if  not,  it  shall  go  over  to  your  brother. 
The  argument  is  that  there  is  a  direction,  after  the  settlor's  decease,  to  "assign  and 
transfer  "  the  property  to  Thomas  "  absolutely."  But  I  think  that  if  such  an  assign- 
ment had  been  made,  the  only  effect  of  it  would  have  been  to  make  Thomas  a  trustee 
for  the  purposes  I  have  stated. 

I  think  that  the  settlor  intended  the  trust  to  continue,  and  that  this  intention  is 
expressed  in  the  deed,  and  can  only  be  got  over  by  a  complete  alteration  of  the  words 
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of  it.  The  aooamolatioD  was  to  take  place  "during  the  minoritr  or  respective 
minoritieB  "  of  the  five  children  as  should,  for  the  time  being,  be  entiued  to  the  rents. 
The  words  shew  that  the  settlor  anticipated  that  there  might  be  more  minorities  than 
one,  and  if  so,  it  does  away  with  the  argument  that  the  first  legatee  was  to  tiJce  the 
property  absolutely.  The  accumulations  are  to  be  transferred  to  the  person  "  for  tiie 
time  being  entitled  "  to  the  leaseholds,  "  subject  to  aforesaid  executory  bequests  over 
in  the  events  before  mentioned."  True  it  is  that  this  was  not,  technically  speaking, 
a  "  bequest,"  but  the  settlor  though  fit  so  to  call  it,  and  the  direction  is  equally  valid. 
Again,  the  property  cannot  be  "  subject "  to  [280]  the  executory  bequests  over,  if  the 
first  estate  is  acMolute  and  nothing  is  to  go  over  on  the  termination  of  the  life  of  the 
person  first  to  take.  The  other  p^rts  of  the  deed  also  point  to  the  continuation  of  the 
trust  until  it  is  vested  in  one  of  the  five  persons  absolutely,  by  his  death  leaving  a 
child  living  at  the  time  of  his  decease. 

I  do  not  mean  to  impugn  die  authority  of  Edmardt  v.  Edwards,  bat  I  am  not  clear 
that  this  case  does  not  come  within  the  second  rather  than  the  fourth  class  of  cases 
there  referred  to.  But  all  general  rules  of  construction  are  subject  to  this : — That  a 
testator  or  a  settlor  may,  if  he  pleases,  exclude  these  rules,  by  the  use  of  exact  words 
to  denote  his  intention,  and  this,  I  think,  he  had  done  here. 

I  will  make  a  declaration  accordingly. 

[281]    Dablow  ti.  CkxtPER.    Jan.  27,  1865. 

The  Defendant  borrowed  money  of  the  Plaintiff,  and  he  gave  his  promissory  note  for 
the  amount  with  interest  at  £60  per  cent,  together  with  an  equitable  charge  on 
copyholds  as  a  collateral  security  for  the  note.  The  Plaintiff  sued  at  law  on  the 
note,  and,  by  mistake,  he  claimea  and  recovered  interest  at  X6  instead  of  £60  per 
cent.,  which  was  paid.  Held,  that  the  Plaintiff  could  not  afterwards  sue  in  this  C!oart 
upon  the  mortgage  to  recover  the  deficiency,  and  his  bill  for  that  purpose  was 
dismissed  with  costs. 

On  the  13th  of  October  1863  the  Defendant,  Cooper,  borrowed  £560  from  the 
Plaintiff,  Darlow,  for  which  he  gave  his  promissory  note  as  follows : — 

"£595  13th  October  1863. 

"  Three  months  after  date,  I  promise  to  pay  Mr.  Frederick  Darlow  or  his  order, 
the  sum  of  £595  for  value  received ;  and  snonld  not  the  same  be  paid  within  one 
week  after  it  falls  due,  the  sum  of  £5  per  cent,  is  to  be  charged  upon  the  entire 
amount,  for  every  month  or  part  of  a  month,  as  long  as  the  said  amount  or  any  portion 
of  it  shall  remain  unpaid.  "  WiLUAU  Whitb  Cooper." 

By  a  memorandum  of  even  date,  the  Defendant  charged  some  copyhold  premises 
"  with  the  payment  of  the  sum  of  £595  on  the  16th  of  January  1864,  and  in  case  of 
default  in  payment  thereof  on  that  dav,  then  to  be  and  remain  a  charge,  not  only  for 
the  said  sum  of  £595,  but  for  interest  thereon,  after  the  rate  and  in  the  manner  provided 
by  the  promissory  note." 

The  Defendant  made  default  in  payment  on  the  16th  of  January  1864,  and  on 
the  13th  of  June  1864  the  Plaintiff  commenced  an  action  against  the  Defendant  upon 
the  said  promissory  note,  by  issuing  against  him  a  writ  of  summons  under  "The 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  in  which  action  he  claimed  £620 
for  principal  and  interest  and  £3,  3s.  for  costs,  and  on  the  25th  of  June  1864  he 
signed  judgment  in  the  action  for  £624  debt  and  costs. 

[282]  On  the  Ist  of  July  the  Defendant's  solicitor  tendered  to  the  Plaintiff's 
solicitor  the  amount  of  the  judgment  debt  and  costs ;  but  he  refused  to  accept  the 
same,  and  stated  that  the  writ  of  summons  had  been,  by  a  mistake  on  his  part  as  to 
the  real  contents  of  the  promissory  note,  endorsed  with  a  claim  for  £620  only  for 
principal  and  interest,  and  that  he  would  not  accept,  in  satisfaction  of  the  said 
judgment,  anything  less  than  £773,  10s.  for  principtd  and  interest,  and  £27,  9s.  8d. 
for  costs. 
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On  the  llth  of  Jnlr  1864  the  Plaintiff  iasned  execution,  onder  which  the  Defen- 
dant, on  the  2l8t  of  Jnly,  paid  £625,  10a.  3d.  for  principal  and  interest^  and  £i,  8a 
costs. 

In  the  meantime,  on  the  5th  of  July,  the  Plaintiff  instituted  this  suit  against  the 
Defendant  to  reoqror  the  amount  due  on  the  mortgage,  and  in  de&ult  for  a  sale  of 
t^e  premises. 

The  Court,  upon  the  evidence  in  the  cause,  came  to  the  condnsion  that  the 
equitable  mortgage  was  a  collateral  security  for  the  amount  due  on  the  fHomissory 
note. 

Mr.  Selwyn  and  Mr.  Graham  Hastings,  for  the  Plaintiff,  argued  that  as  the  whole 
of  the  debt  due  from  the  Defendant  to  the  Plaintiff  had  not  yet  been  paid,  the 
Plaintiff  was  now  entitled  to  enforce  his  other  security,  and  recover,  by  means  of  his 
mortgage,  the  amount  still  remaining  unpaid. 

Mr.  Henry  C.  Phear,  for  the  Defendant,  aigued  that  the  debt  having  been  recovered 
at  law,  the  Plaintiff  had  no  claim  in  equity. 

[283]  Thx  Master  of  the  Bolls  [Sir  John  Bomilly].  Upon  the  evidence,  I 
think  tfciat  the  equitable  mortgage  was  a  mwe  eollateral  security  for  payment  of  the 
amount  due  on  the  promissory  note. 

There  is  nothing  more  clearly  settled  than  this : — ^That  a  mortgagee  may,  at  the 
same  time,  proceed  on  all  his  securities.  He  may  file  a  bill  of  forecToeure,  and  at  the 
same  time  he  may  sue  the  mortgagor  on  his  covenant ;  but  if  he  obtains  payment  upon 
the  covenant,  he  cannot  go  on  with  his  foreclosure,  for  nothing  being  due,  the 
foreclosure  suit  necessarily  comes  to  an  end. 

The  question  here  is,  has  the  promissory  note  been  paidi  for,  if  not,  the  Plaintiff 
may  take  any  proceedings  he  may  think  fit  to  recover  what  is  due  on  it. 

The  facts  are  these : — ^The  Plaintiff,  on  the  13th  of  June,  commenced  an  action  at 
law  on  the  bill  of  exchange,  in  which  he  claimed  £620 :  and  he  obtained  judgment 
for  that  amount  on  the  26Ui  of  June.  On  the  let  of  July  a  tender  of  the  amount 
was  made  to  the  Plaintiff's  solicitor,  who  refused  to  accept  it.  On  the  5th  of  July 
the  Plaintiff  filed  this  bill ;  and  on  the  llth  of  July  he  issued  execution  on  the  judg- 
ment^ which  was  satisfied  on  the  21st  of  July  by  payment  of  the  full  amount  of 
principal,  interest  and  costs  due  on  judgment  obtained  on  the  promissory  note. 

I  am  of  opinion  that  the  promissory  note  is  paid,  and  that  nothing  can  now  be 
recovered  on  it ;  and  if  that  be  not  so,  then  that  the  matter  can  only  be  set  right  in 
a  Court  of  Common  Law,  to  which  the  Plaintiff  may  apply  if  necessary. 

[284]  The  equitable  charge  on  the  copyhold  property  was  a  mere  colUtend 
security  for  the  payment  of  the  promissory  note,  and  that  having  been  paid,  I  am  of 
opinion  that  the  Plaintiff  cannot  come  here  for  a  foreclosure  of  his  mortgage.  If  he 
has  made  a  mistake  at  law  he  cannot  throw  the  consequences  of  it  on  the  Defendant. 

I  must  dismiss  the  bill  with  costs. 

[284]  Bkdborouqh  r.  Bedbobough  (No.  1).  Jan.  SO,  1865. 

A  testator  devised  his  Upton  Park  estate  to  his  five  daughters  and  his  grandson,  as 
tenants  in  common,  for  their  respective  lives,  with  remainders  over.  By  a  codicil 
he  devised  to  his  son  Alfred  and  his  heirs  "  the  like  share  he  had  given  to  his  five 
daughters  in  the  Upton  Park  property,  in  every  respect  whatever."  Held,  that 
Alfred  took  one^eventh  in  fee. 

The  testator  gave  and  devised  his  Upton  Park  estate  to  his  five  daughters  and 
his  grandson  (naming  them),  "  for  their  respective  lives,  as  tenants  in  common,  and 
on  their  respective  deaths,  he  mve  and  devised  to  the  elder  son  then  living,  or  in 
default  of  a  son  the  eldest  daughter,  the  share  of  my  daughter,  &c,  so  dying,  and  to 
his  or  their  heirs  for  ever,  as  tenants  in  common.  And  in  the  event  of  either  of  his 
duighters  dying,  not  leaving  any  son  or  daughter  her  surviving,"  then  he  gave  lus 
said  daughter's  share  to  such  nephew  of  his  said  daughters  as  she  should  by  will 
appoint,  and  in  de&uilt  of  such  appointment,  the  said  share  was  to  merge  into  the 
other  shares. 
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Bv  a  codicil,  the  testator  save  as  follows : — 

"I  give  to  my  son,  Alfred  Bedboroaeh,  and  to  his  heirs,  the  like  share  I  have  given 
to  my  nve  daughters  in  the  ultimate  disposal  of  my  Upton  Park  property,  in  every 
respect  whatever." 

r285]  The  question  was  what  interest  Alfred  took  in  the  estate. 

Mr.  Southgate  and  Mr.  Waller,  for  the  Plaintiff. 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper,  for  Alfred  Bedborongh. 

Mr.  Eddis,  Mr.  Pemberton,  Mr.  Ellis,  Mr.  Colt,  for  other  parties. 

Ths  Master  of  the  Bolls  [Sir  John  Komilly].  With  respect  to  the  devise  to 
Alfred  Bedborough,  I  am  of  opinion  that  it  gives  him  one-seventh  part  of  the 
Upton  Park  estate,  in  fee.  I  think  that  the  words  used  by  the  testator,  viz.:  "  the 
like  share  I  have  given  to  my  five  daughters,"  apply  only  to  the  extent  of  this 
share,  and  not  to  the  limitation  affecting  the  share.  The  shares  were  given  to  the 
daughters  for  life,  with  limitation  over,  here  the  share  is  given  to  Alfred  and 
"  his  heirs."  The  introduction  of  him  into  the  class  of  devisees  diminishes  the  share 
of  each  from  one-sixth  to  one-seventh,  and  the  shares  are  all  alike ;  but  the  mode 
in  which  each  share  is  limited  is  different,  and  is  specified  in  the  will  and 
codicil. 

[286]    Bbdborouoh  v.  Bkdbobouqh  (No.  2).    Jan.  SO,  1865. 

A  bequest  of  an  annuity  to  a  married  woman,  "  in  the  event  of  the  death  of  or  her 
separation  from  her  present  husband,"  was  followed  by  a  right  to  reside  in  the 
testator's  house  "in  the  event  of  the  death  of  her  husband,  or  her  separation 
from  or  living  apart  from  him."  She  was  separated  from  him,  not  by  any 
legal  separation,  but  by  reason  of  his  infirmity.  Held,  that  she  was  entitled  to 
the  annuity. 

The  testator,  amongst  other  things,  bequeathed  as  follows  : — 

"  I  further  direct  my  said  trustees  to  pay  to  my  daughter  Sarah  Clode,  in  the  event 
of  the  deM  of  or  her  separation  from  her  present  hiuband,  the  clear  annual  sum  of  sixty 
pounds,  payable  quarterly."  The  testator  also  gave  to  two  of  his  other  daughters  the 
free  use  and  occupation  of  bis  present  residence,  and  so  much  of  the  furniture  therein 
as  they  should  select  for  furnishing  their  permanent  residence,  "  subject  to  the  right  of 
my  daughter  Sarah  Clode  jointlv  occupying  the  said  residence  of  my  said  daughters, 
in  the  event  of  the  death  of  her  husband,  or  her  separation  from  or  living  apart 
from  him." 

The  testator's  daughter  Sarah  Clode  was  separated  from  her  husband,  not  by 
any  legal  separation,  but  by  reason  of  bis  infirmity.  The  question  was,  whether  the 
annuity  was  now  payable. 

Mr.  Southgate,  Mr.  Waller,  Mr.  Hobhouse,  Mr.  W.  W.  Cooper,  Mr.  Colt, 
Mr.  Ellis,  for  different  parties. 

Ths  Master  of  the  Rolls  [Sir  John  Bomillyl  A  question  arose  on  the 
annuity  of  £60  to  the  testator's  daughter  Sarah  Clode.  It  is  ^ven  to  her  in  the 
event  of  the  death  of  her  husband,  or  of  her  separation  from  him.  She  is,  in  fact, 
separated  from  him,  not  by  [287]  any  legal  separation,  but  bv  reason  of  his  infirmity 
of  health.  I  am  of  opinion  that  this  is  a  specie  of  separation  which  is  included  in 
the  word  "  separation,"  used  by  the  testator,  and  that  the  annuity  is  payable  to 
Mrs.  Clode. 

The  testator  has  himself,  in  mv  opinion,  put  his  construction  tm  this  word  by 
the  direction,  which  gives  Mrs.  Clode  the  right  of  residence  with  her  sister,  "  in 
the  event  of  the  death  of  her  husband  or  ber  separation  from  or  living  apart 
from  him." 
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£287]    Banistkb  v.  Bigok.    Jan.  31, 1865. 

[&  C.  11  Jar.  (N.  S.)  276 ;  13  W.  R  379.] 

Injunction  to  prevent  the  user  of  a  volunteer  rifle  range  for  ball  practioe,  until  it  had 
been  rendered  free  from  danger. 

The  Plaintiff  was  the  tenant  of  a  farm  at  Willeaden,  and  the  Defendants,  Cloloneli 
Biggfi  and  Corrie,  were  the  commanding  officers  of  the  Middlesex  volunteer  oorpa 
The  Defendants  had  obtained  a  lease  of  a  rifle  range  and  butts  at  Willesden,  near  toe 
Plaintiff's  farm.  The  line  of  fire  of  this  range,  after  passing  the  butts,  crossed  the 
highway  at  a  distance  of  about  450  yards  from  the  butts,  and  it  then  entered  the 
Plaintiff's  meadows,  through  which  it  passed  for  a  very  eoosiderable  distance.  The 
range  was  laid  out  and  the  butts  erected  early  in  1861  at  a  cost  of  £300,  and  the 
sanction  of  the  War  Office  having  been  obtained,  it  was  opened  in  June  1861,  and 
had  since  been  constantly  used.  Precautions  were  taken  to  prevent  accidents,  by 
keeping  two  look-outs  to  signal  when  any  person  passed  along  the  road  or  across  the 
fields  in  the  line  of  fire.  No  complaint  appeared  ever  to  have  been  made  prior  to 
July  1864 ;  but  about  that  time  serious  inconvenience  had  been  occasioned  to  the 
Plaintiff  by  the  rifle  firing.  Rifle  halls  then  constantly  passed  over  into  [2881  the 
Plaintiff's  grounds,  and  upwards  of  fifty  of  them  had  been  picked  up  in  his  meadows. 
In  July  1864  a  rifle  ball  had  struck  the  dwelling-house  on  the  rlaintifi's  grounds 
(which  was  600  yards  from  the  butts,  and  200  yards  out  of  the  line  of  fire)  within 
twelve  inches  of  the  window  which  a  woman  was  cleaning.  In  October  1864  one  of 
the  Plaintiff's  cows  had  been  struck  in  the  hip  by  a  nfle  bullet,  and  bullets  were 
repeatedly  heard  whizzing  over  the  lands,  and  some  were  seen  to  fall  on  the  earth  and 
were  dug  out  bv  the  farm  servants. 

The  Plaintiff  instituted  this  suit  in  December  1864,  and  prayed  that  the 
Defendants  might  be  restrained  "  from  using  the  said  rifle  range  or  permitting  the 
same  to  be  used  for  ball  practice,  or,  at  all  events,  from  using  or  permitting  the  same 
to  be  used  for  that  purpose,  until  the  same  should  have  been  rendered  perfectly  safe 
and  free  from  danger  to  the  Plaintiff^  his  family  and  workmen."  The  bill  also  prayed 
that  damages  might  be  awarded  to  the  Plaintiff. 

A  motion  was  now  made  for  the  injunction. 

The  defence  made  was  that  every  possible  precaution  had  been  taken  to  prevent 
accident  and  annoyance;  that  the  stray  shots,  which  had  latterly  entered  the 
Plaintiff's  grounds,  had  been  caused  by  the  ricochet  of  shots,  which  struck  some  hard 
gravel  recently  laid  down  in  front  of  the  targets ;  but  the  Defendants  said  they  were 
proceeding  to  make  alterations  by  raising  the  butts  twenty  feet,  by  removing  Ae 
gravel,  and  bv  altering  the  slope  of  the  ground,  which  they  believed  would  render  the 
range  perfectly  safe  and  free  from  danger.  The  Defendants  also  stated  that  it  was 
not  their  intention  "  to  use  the  range  for  firing,  before  the  above-mentioned  works 
had  been  completed  to  the  [289]  satisfaction  of  the  proper  Government  officer,  and 
the  proper  certificate  had  been  duly  obtained." 

Mr.  Southgate  and  Mr.  Haynes,  for  the  Plaintifij  relied  on  BaphOfd  v.  Wignm 
(M.  R.,  25th  July  1864). 

Mr.  Selwyn  and  Mr.  Ware,  for  the  Defendants,  argued  that  the  acquisition  and 
user  of  rifle  ranges  had  been  sanctioned  by  the  Legislature,  "The  Bifle  Volunteer 
Grounds  Act,  1860  "  (23  &  24  Vict  c.  140),  and  that  it  was  necessary,  for  the  safety 
of  the  kingdom,  that  artillery  and  ball  practice,  at  ranges  approved  of  by  the 
authorities,  should  not  be  stopped,  where,  as  in  this  case,  every  precaution  had  been 
takm  to  prevent  accident  ana  annoyance.  That  the  butts  and  range  had  had  the 
sanction  and  authoritv  of  the  proper  Grovernment  officer,  and  that  steps  were  now  in 
progress  to  prevent  ul  future  mischief,  and  that,  at  the  utmost,  it  was  merely  a  esse 
for  damages,  and  not  for  an  injunction. 

They  also  relied  on  the  acquiescence  of  the  Plaintiff's  landlord   prior  to  the 
Plaintiff's  tenancy. 
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Thb  Mastbb  of  thb  Bollb  [Sir  John  Bomilly].  I  have  no  doubt  that  the 
Plaintiff  is  entitled  to  the  injunction. 

This  case  has  been  argued,  as  if  I  were  asked  to  stop  the  use  of  the  butts  altogether, 
which  it  is  not  my  intention  to  do,  for  I  believe,  and  the  Defendant's  witnesses 
believe,  that  thev  can  be  rendered  free  from  all  danger  to  the  Plaintiff,  his  family  and 
workmen  ;  and  I  [290^  am  of  opinion  that  the  Derandants  are  bound  to  do  so.  All 
that  my  injunction  will  do  will  be  to  restrain  the  use  of  this  rifle  range,  until  it 
shall  have  been  rendered  free  from  all  danger  to  the  Plaintiff,  his  family  and  his 
workmen. 

It  is  impossible  to  say  that  there  has  been  any  acquiescence  in  this  case.  It  is 
true  that  the  firing  has  been  going  on  for  three  years  before  the  Plaintiff  came  to  the 
farm,  which  he  did  a  year  and  a  month  ago.  He  then  knew  nothing  about  the  effect 
of  the  firing,  and  assumed  that  it  was  free  from  danger,  which  no  doubt  it  ought  to 
have  been.  But  afterwards  he  bad  a  cow  injured,  then  a  ball  struck  the  house  where 
the  wife  of  his  managing  man  was  cleaning  one  of  the  windows,  about  twelve  inches 
from  the  window  frame ;  another  ball  was  seen  to  enter  the  ground  by  a  boy  who 
du^  it  out,  and  upwards  of  fifty  bullets  have  been  picked  up  in  the  Plaintiff's  fields. 
It  IS  impossible  to  say  that  this  is  safe  now,  though  the  Defendants  themselves  say 
that  it  can  be  made  safe.  Whether  they  have  made  it  safe  or  not  now,  I  do  not 
know ;  if  they  have  made  it  safe,  they  will  not  violate  this  injunction  by  going 
on  with  the  firing,  but  if  they  have  not,  then  they  must  do  so  before  the  range  is 
used. 

This  is  not  a  case  in  which  the  Court  would  have  granted  an  ez  parte  injunction, 
because  the  Plaintiff  ought  to  have  come  much  more  speedily;  but  the  motion 
being  made  upon  notice,  I  think  that  the  Plaintiff  is  entitled  to  an  injunction  to 
prevent  the  use  of  the  rifle  range,  in  the  terms  of  the  first  pan^raph  of  the  prayer  of 
the  bill,  "  until  the  same  shall  nave  been  rendered  free  from  danger  to  the  Flcuntiff, 
his  family  and  workmen,"  omitting  the  word  "  perfectly,"  which  adds  nothing  to  the 
meaning. 


£291]    LiNFORD  V.  Thb  Pbovimcial  Hobse  and  Cattlb  Insurance  Company. 

Nov.  11,  1864. 

[S.  C.  10  Jut.  (N.  S.)  1066  j  11  L.  T.  330.] 

An  ordinary  local  agent  of  an  insurance  company  is  not,  without  special  authority, 
authorized  to  bind  the  company  by  a  contract  to  grant  a  policy. 

The  London  agent  of  a  county  insurance  company  received  the  Plaintiff's  proposal 
for  an  insurance.  The  Plaintiff  paid  the  annual  premium  to  the  agent,  who 
promised  that  he  should  have  the  policy.  The  agent  retained  and  misapplied  the 
money  and  never  forwarded  the  proposal  to  the  company.  Held,  in  the  absence 
of  proof  of  special  authority  to  the  agent,  that  the  company  were  not  bound  to 
grant  the  policy. 

The  head  o£Sce  of  the  Provincial  Horse  and  Cattle  Insurance  Company  was  at 
Nottingham,  but  they  had  a  London  branch,  at  which  Webb  was  their  agent.  This 
branch  was  carried  on  at  Webb's  own  offices,  at  the  entrance  door  of  which  he  had 
affixed  a  plate,  with  the  words  "National  Provincial  Horse  and  Cattle  Insurance 
Company,    thus  changing  the  title  from  "  Provincial "  into  "  National" 

On  the  23d  of  July  1863  the  Plaintiff  called  at  the  London  office,  and  proposed 
to  ensure  three  cows  for  £i2,  and  he  signed  the  usual  printed  form  of  proposal  and 
declaration,  which  was  partly  as  follows : — 

"  I  propose  the  above  stock  for  insurance,  according  to  the  company's  rules  and 
conditions,  and  agree  to  pay  the  amount  of  pi^mium  when  the  policy  is  presented  to 
me,"  &c.  The  PUintiff,  at  the  same  time,  paid  10s.  on  account  Webb,  on  the  30th 
of  July  following,  inspected  the  Plaintiff's  cows,  and  he  informed  him  that  the 
insurance  should  be  effected,  and,  thereupon,  the  Plaintiff  paid  Webb  258.,  the  rest 
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of  the  insonnoe,  and  Webb  gave  him  a  receipt  for  the  "  sum  of  36s.  for  iosuranee  for 
cows." 

The  Plaintiff  lost  a  oow,  and  not  having  received  his  policy,  he,  on  the  28th  of 
September  1863,  applied  for  it  to  the  company  at  Nottingham,  and  was  informed 
that  Webb  had  obtained  the  money  by  &lse  pretences,  that  no  proposal  had  reached 
that  o£Sce,  and  that  [29^  no  pouey  had  ever  been  applied  for.  The  company,  in 
September  1863,  discharged  Webb  from  his  agency,  and  subsequently  repudiated  ail 
liability  in  re^ird  to  the  Plaintiff,  who,  thereupon,  instituted  this  suit  against  the 
company,  praying  a  specific  performance  of  their  alleged  agreement  to  grant  him  a 


policy, 
llie 


lie  company  admitted  that  Webb  was  their  agent,  but  said  that  his  duties  were 
to  canvass  for  insurances  and  obtain  proposals,  and  to  receive  a  deposit  of  one-fourth 
of  the  probable  premium,  to  get  the  cattle  inspected  by  the  company's  veterinary 
surgeon  and  bis  declaration  signed,  and  that,  on  the  receipt  of  the  proposal  st 
Nottingham,  it  was  accepted  or  declined. 

There  was  no  evidence  that  Webb  had  any  special  authority  either  to  grant  or  to 
agree  to  grant  policies. 

Mr.  Csldecott,  for  the  Plaintiff.  The  Defendants,  the  company,  are  bound  by 
the  acts  of  their  agent,  in  the  same  way  as  an  individual  would  be ;  I%am  v.  lie 
Commuaionen  of  Fume  fForlcs  (32  Beav.  490).  Webb  was  held  out  to  the  public  as 
the  general  agent  of  the  company,  and  as  such  he  was  authorized  to  do  all  acts 
necessary  for  and  incidental  to  their  business. 

This  general  authority  could  not  be  controlled  by  any  secret  instructions  not 
communicated  to  the  puolic ;  Story  on  Agency  (sect  17,  126) ;  WMiehead  v.  Tudcett 
(15  East^  400) ;  and  see  CoUm  v.  Oanhur  (21  Beav.  540). 

The  receipt  bv  Webb  of  the  full  premium,  and  his  [,233!^  promise  that  the  insurance 
should  be  effected,  therefore  constituted  a  valid  contract  binding  on  the  company,  and 
which  they  are  now  bound  to  perform. 

Mr.  Selwyn  and  Mr.  L.  Field,  for  the  company,  were  not  called  on. 

The  Master  of  the  Bolls  [Sir  John  Romilly]  was  of  opinion  that  there  was  no 
contract  binding  on  the  company.  That  Webb,  the  agent  of  the  company,  was 
competent  to  do  all  acts  within  the  scope  of  the  ordinary  duty  of  an  agent  of  an 
insurance  company ;  but  that  it  was  not  the  ordinary  duty  of  such  an  agent  to  grant,  or 
contract  to  grant,  policies  of  assurance,  and  that  no  special  authority  had  been  proved 
That  what  the  Pluntiff  had  done  was  to  make  a  proposal,  with  a  deposit,  which  the 
company  was  entitled  either  to  accept  or  reject,  and  the  company  never  having 
accepted  it,  was  not  bound. 

He  dismissed  the  bill  with  costs,  with  this  addition,  "but  the  Plaintiff  is  to  be  st 
liberty  to  bring  such  action  against  the  Defendants  as  he  shall  be  advised." 

[294]    Be  LouAX.    Fa.  11,  1864. 

[Followed,  In  re  WUkmson's  Estate,  1868,  37  L.  J.  Ch.  384.    See  In  re  Rectory  of 
GedUng,  1885,  53  L.  T.  245.] 

Compensation  money  was  invested  in  consols,  and  an  application  was  afterwards  made 
to  reinvest  it  on  a  mortgage  security :  Held,  under  the  Lands  Clauses  Consolidation 
Act  that  the  company  must  pay  the  costs,  but  that,  in  regard  to  future  costs,  it 
must  be  considered  as  a  permanent  security. 

Lands  were  compulsorily  taken  by  a  railway  company,  and  the  compensation  money 
had  been  paid  into  Court  and  invested  in  consols.  The  company  had  paid  the  costs 
of  this  proceeding. 

It  was  now  proposed  to  sell  the  consols  and  invest  the  money  on  a  mortgage 
security ;  and  the  question  raised  was,  whether  the  company  ought  to  bear  the  costs. 

Mr.  Stiffs  Everett  relied  on  the  decision  of  the  Master  of  the  Bolls  in  Reading  v. 
HamiUm  (5  L.  T.  628). 

Mr.  Ostler,  eontrii.    The  company  are  not  liable  to  pay  these  costs.    The  69tb 
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saction  of  "The  Lands  Claiues  Consolidation  Act"  (8  &  9  Vict.  o.  18),  authorizes  the 
investment  of  the  money  in  land,  &&,  and  the  70th  section  authorizes  an  interim 
investment  in  Goverment  or  real  securities ;  but  the  80th  section  only  renders  the 
oompanv  liable  to  pay  the  costs  of  one  inierim  investment.  This  is  not  like  the  case 
where  the  temporary  investment  is  paid  off,  but  it  is  an  attempt  to  make  the  company 
pay  for  a  second  voluntary  investment  of  the  compensation  money. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Petitioner  is  entitled  to 
have  this  fund  invested  [296]  on  real  security,  but  I  think  that,  in  regard  to  future 
ooBts,  this  must  be  treated  as  a  permanent  investment,  there  haviniF  already  been  one 
tnterim  investment  in  consols.  The  title  must  be  approved  of  in  Chambers,  and  the 
company  most  pay  the  costs  according  to  the  Act 

[296]    Miller  r.  Mackay  (No.  2).    Jan.  12,  F^.  12,  1865. 

[Sea  Haneock  v.  Heatm,  1874,  30  L.  T.  695.] 

The  Plaintiff  and  Defendant  were  partners,  thev  were  joint  owners  with  Baines  of 
some  ships,  as  to  which  Baines  acted  as  snip's-husband,  but  the  duties  were 
principally  performed  for  him  by  the  Defendant  There  being  no  agreement  on 
the  subject  between  the  parties,  it  was  held,  that  Baines  was  entitled  to  the  profits 
derived  as  ahip's-huaband,  and  that  the  Plaintiff  was  not,  as  partner,  entitled  to 
participate  in  any  share  of  them  received  by  the  Defendant,  by  arrangement  with 
Baines. 

The  case,  reported  ante  (31  Beav.  77),  now  came  before  the  Court  upon  an  adjourned 
summons,  the  Plaintiff  still  claiming  to  participate  in  the  profits  derived  by  the 
Defendant  from  acting  as  ship's-husband  for  ships,  in  which  the  Plaintiff  and 
Defendant  were  part-owners  with  other  persons.  The  circumstances  under  which 
the  question  arose  are  fully  detailed  in  the  judgment  of  the  Court 

Mr.  Selwyn  and  Mr.  Hardy,  for  the  Plaintm. 

Mr.  Baggallay  and  Mr.  Dnice,  for  the  Defendant. 

Feb.  12.  The  Master  of  the  Rolls  j^Sir  John  Bomilly].  This  case,  which  is  a 
summons  adjourned  from  Chambers,  requires  me  to  decide,  what,  in  the  absence  of 
any  written  or  expressed  agreement  on  the  subject,  is  proper  to  be  allowed,  in  respect 
of  the  services  performed  as  ship's-husband  for  nine  ships  belonging  to  the  [296] 
Black  Ball  Packet  Line,  and  to  whom  the  sums  allowed  ought  to  be  paid. 

The  Plaintiff  and  Defendant  were  partners  as  builders  and  repairers  of  ships  for 
seven  years  from  1st  of  January  1846.  They  are  also  the  sole  owners  of  three  ships, 
for  which  they  acted  as  ship's-husbands  and  ship'a-brokers. 

Besides  this,  they  were  joint  owners  with  James  Baines  in  nine  other  ships,  which 
are  the  ships  in  question  in  this  case ;  and  were  joint  owners  together  with  James 
Baines  and  with  Harrison  in  three  other  ships. 

All  these  twelve  ships  were  engaged  as  paoket  ships  to  Australia,  and  constituted 
what  was  called  the  Black  Ball  Line. 

The  business  of  James  Baines  is  that  of  a  ship's-broker,  and  the  business  of 
Harrison  was  the  baker  of  biscuits  to  supply  vessels,  but  he  occasionally  acted  as 
ship's-husband.  The  partnership  between  the  Plaintiff  and  Defendant  was  dissolved 
by  deed  on  4th  August  1853.  The  terms  of  the  dissolution  were,  that  Miller  was  to 
retire,  and  Mackay  was  to  wind  up  the  concern  under  the  inspection  of  Mr.  Beloe, 
In  order  to  settle  accounts  of  Miller  &  Mackay,  it  became  necessary  to  go  into 
the  accounts  between  Miller  &  Mackay  on  the  one  side,  and  James  Baines  on  the 
other,  in  respect  of  the  ships  engaged  in  the  Black  Ball  Line  in  which  they  were 
joint  owners. 

The  Plaintiff  was  dissatisfied  with  the  course  of  proceedings,  and  in  November 
1860  he  filed  his  bill  against  Mackay  and  Beloe  for  taking  the  partnership  accounts, 
and  also  for  special  inquiries  as  to  the  employment  by  [297]  the  Defendant  of  the 
ships  in  which  the  Plaintiff  and  Defendant  were  jointly  interested  with  Baines  and 
Harrison,  and  praying  that  the  Plaintiff  might  share  with  the  Defendant  in  any 
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|>rofi(8  derived  by  him  from  acting  as  ahipVhnabaod  or  ihip's-brdcer  to  any  of  the 
flhipe  in  question.    At  the  hearing,  I  directed  an  inquiry — 

First.  Whether  there  was  any  agreement  entered  into  between  Miller  &  Mackay, 
on  the  one  side,  and  James  Baines  on  the  other,  as  to  who  was  to  perform  the  dutiei 
of  ship's-husband  and  ship's-broker,  and  as  to  the  remuneration  to  be  paid  for  pstt 
services. 

2dly.  By  whom  such  duties  were  performed. 

3dly.  What  rate  of  commission  ought  to  be  allowed. 

A  separate  certificate  was  made,  to  the  effect  that  no  agreement  was  oome  to  on 
this  subject,  and  the  two  latter  branches  of  the  inquiry  nave  been  prosecuted  in 
Chambers,  and  the  question  I  have  to  determine  now  is,  what  answer  ought,  on  die 
evidence,  to  be  given  to  these  inijuiries,  viz.,  bv  whom  such  duties  were  performed, 
and  what  is  proper  to  be  allowed  in  respect  of  them. 

The  evidence  on  the  subject  as  to  the  persons  by  whom  those  duties  were  actually 
performed  is,  in  my  opinion,  quite  clear  and  distinct.  They  were  performed  in  the 
office,  and  by  the  clerks  of  James  Raines,  partly  under  the  superintendence  and  by  the 
direction  of  James  Baines,  but  principally  under  the  superintendence,  and  the  special 
direction  of  Mackay.  The  evidence  of  Jafiray  and  others  is  clear,  that  the  business 
was  principally  done  by  Mackay,  that  he  was  the  life  and  soul  of  [298]  the  business, 
that  he  was  iJways  in  Baines's  office  attending  to  it,  and  that  it  occupied  his  whole 
time  or  nearly  so. 

The  first  question  to  be  considered  is,  in  what  character  was  this  bosiness  done  by 
Mackay.  In  the  first  place,  Mackay  swears  that  he  did  the  business  on  aocount  of 
Baines,  and  solely  to  assist  Baines  in  his  business.  The  accounts  of  JaSray,  as  ship's 
broker,  were  sent  sometimes  to  Miller  &  Mackay,  and  were  by  the  direction  of  Mactay 
entered  in  the  books  of  Baines,  sometimes  sent  direct  to  Baines,  and  regular  charges 
made  therein  accordingly.  The  correspondence  with  Jaffray  on  the  subject  was 
usually  conducted  by  Mackay,  but  occasionally  by  Baines,  and  the  letters  were  written 
on  paper  belonging  to  Baines's  office,  headed  "James  Baines  &  Go."  Mackay  and 
Baines  entered  into  partnership  shortly  after  the  dissolution  of  the  partnership  of 
Miller  &  Mackay.  The  exact  date  of  the  beginning  of  the  partnership  I  have  been 
unable  to  find,  but  they  were  certainly  partners  in  the  beginning  of  1854,  and  possibly 
much  earlier.    This  is  a  short  outline  of  the  result  of  the  evidence. 

In  this  state  of  things,  I  am  of  opinion  that  the  proper  answer  to  the  first  inqoiiy 
is,  that  the  business  of  ship's  husband  was  performed  by  the  firm  of  James  Baines  a 
Co.,  and  that  the  remuneration,  whatever  it  is,  which  is  to  be  awarded  in  respect  of 
it  ought  to  be  and  must  be  paid  to  Baines,  or  what  is  the  same  thing  credited  to  him 
in  the  accounts  to  be  taken  between  him  and  the  firm  of  Miller  &  Mackay.  It  is,  in 
my  opinion,  quite  clear,  that  if  Mackay  performed  the  duties  for  Baines  and  by  hit 
permission,  that  this  is  a  matter  with  which  Miller  has  no  concern,  beyond  this :  that 
he  was  entitled  to  stop  it,  and  say  to  Mackay,  you  must  not  neglect  the  [299]  business 
of  Miller  &  Mackay,  in  order  to  conduct  the  business  of  another  firm.  But  if  Miller 
made  no  remonstrance  on  this  subject,  or  if  he  did,  and  did  not  enforce  the  dis- 
continuance of  such  services,  he  could  not  prevent  Baines,  who  had  no  interest  in  the 
firm  of  Miller  &  Mackay,  from  receiving  exactiy  what  he  would  have  been  entitled 
to  receive,  if  A.  R,  a  stranger,  had  performed  these  services,  instead  of  Mackay. 
What  arrangement,  if  any,  there  was  between  Baines  and  Mackay  is  an  affair  between 
them,  which  Miller  is  not  entitled  to  interfere  with,  or  participate  in.  Whether 
Mackay  was  paid  nothing,  or  whether  he  was  paid  a  proportion  of  the  commission 
charged,  or  whether  he  was  paid  by  a  salary,  or  whether  he  was  paid  by  a  share 
of  the  profits  of  the  business  of  Baines  &  Co.,  is  what,  in  my  opinion,  Mackay  cannot 
complain  of,  and  he  has  no  right  to  share  in  such  payments,  unless  indeed  he  can  make 
out  that  he  was  either  a  partner  in  the  firm  of  Baines  &  Co.,  or  that  there  was  an 
arrangement  by  which  he  or  his  firm  was  to  participate  in  the  partnership  trade,  by 
acting  as  the  ship's-husband  to  the  ships  in  question. 

It  has  been  properly  stated,  that  it  has  been  already  determined  that  there  was  no 
express  agreement  between  the  parties  as  to  the  person  who  was  to  perform  the  duties 
of  ship's-husband,  and  the  remuneration  to  be  paid  for  them,  and  this  is  true  to  this 
extent:  that  th«:e  was  no  written  or,  indeed,  expressed,  agreement  to  that  effect 
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Bat  the  intention  of  the  parties  and  the  duties  they  were  to  perform  and  the  remunera- 
tion to  be  received  must  be  gathered  from  their  aots.  Baines  oarried  on  the  business  of  a 
ship's-huaband  and  ship's-broker,  and  no  other  business;  Miller  &  Mackay  were 
fihipbuilders  and  ship  repairers  as  well  as  ships'-husbands ;  but  it  does  not  appear  that 
they  acted  as  ship'8-hu8-r300]-band  for  any  vessels  but  their  own.  From  the  beginning 
■of  the  arrangement  and  the  joint  ownerships  of  these  vessels,  the  repairs  were  made 
by  and  were  charged  by  Miller  &  Maokay,  from  the  same  beginning  the  duties  of 
ship's-husbands  to  these  ships  were  all  performed  in  Baines's  ofiBce,  and  entered  in 
Baines's  books.  This  appears  to  me  to  have  been  an  understanding  acquiesced  in  by 
«11  parties,  binding  all  parties,  and  equivalent  to  an  agreement  to  that  effect.  If  Baines 
thought  fit  to  enter  into  partnership  with  Maokay,  and  divide  his  profits  of  the  business 
of  ship's-husband  with  him,  Miller  could  not»  on  that  account,  claim  any  portion  of 
«uch  profits,  because  his  partner,  although  without  his  consent,  had  thought  fit  to 
enter  into  such  a  partnership:  the  fact  that  Miller  was,  in  respect  of  his  firm,  a 
-co-owner  in  such  ships  does  not,  in  my  opinion,  entitle  him  to  participate  in  what 
Maokay  received  or  was  entitled  to  receive,  any  more  than  he  would  have  oeen  entitled 
to  receive  any  part  of  the  profits  as  salary  earned  by  Mackay,  if  he  had  done  the 
'business  of  ship's-husband  for  Baines  in  respect  of  ships  the  separate  property  of  Baines 
-and  in  which  Miller  had  no  concern.  If  Baines  had  become  bankrupt,  Maokay  might 
have  been  injured,  but  Miller  would  not  have  been  affected  by  it.  Miller  could  not 
have  been  made  liable  for  any  losses  incurred  by  Baines,  neither  is  he  entitled  to  share 
in  any  profits  made  by  Baines,  any  more  than  Baines  would  have  been  entitled  to 
share  in  the  profits  earned  in  building  or  repairing  die  ships,  if  he  or  one  of  his  clerks 
had  been  constantly  at  the  yards  of  Miller  &  Mackay,  and  had  employed  his  time  in 
superintending  such  construction  or  repairs.  I  am  clear,  upon  the  evidence,  that 
Miller  would  not  have  been  entitled  to  participate  in  the  profits  of  the  ship's-husband 
to  the  ships,  if  Mackay  had  not  performed  any  portion  of  the  duties,  and  had  never 
«et  his  foot  in  Baines's  office.  ^1]  I  am  equally  clear  that  Miller  is  not  entitled 
to  participate  in  any  share  of  the  profits,  or  of  the  commission  which  may  have  been 
Plotted  to  Maokay,  or  which  ought  to  have  been  paid  to  him  in  respect  of  the  services 
«o  performed  by  him.  It  would  have  been  very  different  if  the  duties  of  ship's-husband 
had  been  performed  by  the  firm  of  Miller  &  Mackay  for  the  nine  ships  or  any  of 
them,  as  they  were  for  their  own  three  ships ;  but  this  is  not  even  alleged.  The  only 
question,  therefore,  is  whether  Miller  is  entitled  to  participate  in  what  Mackay 
Teoeiyed  or  ought  to  have  received  from  Baines,  in  respect  of  his  services  so  performed 
by  him,  and  I  am,  for  the  reasons  I  have  stated,  of  opinion  that  he  is  not. 

I  shall,  therefore,  in  the  certificate,  find  that  the  duties  of  ship's-husband  to  the 
«hips  jointly  owned  by  him  and  the  firm  of  Miller  &  Mackay  were  performed  by 
James  Baines  &  Go. 

[301]    Hunt  v.  Pullen.    March  24,  1865. 

Whether,  when  a  party  is  ordered  to  pay  the  costs  of  suit,  it  is  necessary  to  specify 
the  costs  of  a  cross-examination  in  Court  under  the  19th  (General  Order  of  Feb. 
1861,  jiMere. 

This  was  a  suit  by  an  equitable  mortgagee  for  foreclosure. 

The  Defendant  having  denied  having  executed  the  mortgage  security,  the  Plaintiffs 
required  her  to  attend  for  cross-examination.  At  the  hearing,  the  Plaintifi'  obtained 
the  usual  decree  with  costs.  The  question  was,  whether  the  Plaintiff  would  have  the 
-costs  of  the  cross-examination,  allowed  in  the  taxation,  unless  specifically  mentioned, 
under  the  19th  Order  of  the  5th  February  1861.  The  order  says  that  "such 
ex-[302Tpenses  shall  ultimately  be  borne  as  the  Court  shall  direct." 

Mr.  rbiggallay  and  Mr.  A.  Miller,  for  the  Plaintiffs,  submitted  the  point 

Thb  Master  of  the  Bohia  [Sir  John  Romilly].  I  should  have  thought  that 
when  a  Plaintiff  obtains  a  decree  with  costs  without  specifying  those  of  the  cross- 
-examination,  he  would  be  entitled  to  them.  But,  at  all  events,  he  is  entitled  to  them 
in  this  case,  and  they  may  be  mentioned  in  the  decree. 
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[90S]    Bbthxll  v.  Obken.    JforeA  6,  186S. 

[See  Hensman  v.  Fryer,  1866,  L.  B.  2  Eq.  633 ;  Oibbiiu  v.  Eyden,  1869, 

L.  R  7  £q.  374.] 

Since  the  Wills  Act  ^1  Vict.  c.  26),  the  reridoarr  devised  real  estate  of  a  testator  is 
applicable  towards  the  payment  of  the  testator  s  debts  before  his  specifically  devised 
real  and  his  specifically  beqaeathed  personal  estate. 

The  testator,  George  Green,  by  his  will  dated  1864,  devised  and  bequeathed  his 
real  and  personal  estate  to  his  wife  daring  her  widowhood,  and  afterwards  to  his 
children.  He  then  made  specific  devises  in  fee  of  four  freehold  properties,  and 
proceeded  in  these  terms : — 

"  And  as  to  and  concerning  all  that  his  messuage  or  dwelling-house  in  Grant's  Lane 
in  Wedmore'aforesaid,  in  which;  he  then  resided,  with  the  offices,  outbuildings,  lawn, 
garden,  orchard  and  premises  thereto  belonging,  and  ail  the  residue  of  his  reai  estate  and 
all  his  personal  estaU,  from  and  after  the  decease  or  marriage  of  his  said  wife  and  in 
default  or  failure  of  children,  as  aforesaid,  he  gave,  devised  and  bequeathed  unto  and 
to  the  use  of  his  said  nephew  the  Defendant  Edward  Norman,  his  heirs,  executors, 
administrators  and  assigns,  abso-[303]-lutely.  And  he  appointed  his  wife  sole 
executrix  of  his  will" 

The  testator  died  in  1864  without  having  had  any  issue. 

This  was  a  creditors'  suit,  and  the  general  personal  estate  being  admitted  to  be 
insufficient  to  pay  the  testator's  debts,  the  question  was  whether,  since  the  WUls  Act 
(1  Vict.  c.  26),  the  residuary  real  estate  was  applicable,  before  the  specifically  devised 
real  estate  and  the  specifically  bequeathed  personal  estate,  to  the  payment  of  the 
testator's  debts. 

Mr.  Fry,  for  the  Plaintiff,  a  creditor,  called  the  attention  of  the  Court  to  the 
conflicting  authority  of  Botheram  v.  Rotheram  (26  Beav.  465);  Dady  v.  Hartridge 
(1  Drew.  &  Sw.  236) ;  Pearmain  v.  Ticiss  (2  Giff.  130). 

Mr.  Jessel,  for  Edward  Norman,  the  residuary  devisee  and  legatee,  argued  that 
the  old  rule  still  prevailed,  and  that  the  authorities  cited  to  the  contrary  did  not 
apply.  Thus,  in  tfady  v.  Hartridge,  there  was  a  residuary  gift  of  real  and  personal 
estate  after  a  bequest  of  legacies,  whereby  the  legacies  were  charged  on  the  real 
estate  ;  Bench  v.  BUes  (4  Mad.  187) ;  Mirehouse  v.  Seaife  (2  Myl.  &  Cr.  695) ;  though 
^e  debts  were  not  so  charged ;  and  so  in  RaOurham  v.  R^herham,  the  debts  were  ouy 
charged  on  the  real  estate  by  virtue  of  the  statute,  which  prescribed  no  priority  of 
liabiuty.  But  that,  in  this  case,  there  were  no  legacies  given.  That  it  was  a  question 
of  intention,  and  that  it  could  never  be  the  intention  to  [304]  create  a  primary  charge 
on  one  portion  of  an  estate,  in  a  case  where  the  whole  real  and  personal  estate  was 
given,  in  the  first  instance,  to  one  for  life,  &c.  That  the  whole  thus  given  to  the 
widow  constituted  residue,  and  remained  so  after  her  death. 

Mr.  Kenyon  and  Mr.  W.  W.  Cooper,  for  a  specific  devisee,  and  Mr.  Baggallay, 
Mr.  Eddis  and  Mr.  Southmte  were  not  heard. 

The  Mastkr  of  thk  Kolls  [Sir  John  Romilly].  I  disagree  with  Mr.  Jessel  on 
both  points.  Take  the  instance  of  a  person  possessing  nothmg  but  real  estate,  and 
who  devises  Wbiteacre  to  A.  and  the  residue  to  B.  Though  he  knows  that  the 
statute  directs  the  payment  of  his  debts  out  of  his  real  estate  generally,  still  he  has 
expressed  an  intention  that  A.  shall  take  Whiteacre  so  far  aspossible  discharged  from 
every  liability,  and  that  B.  shall  take  only  what  remains.  'Hiat  is  the  plain  meaning 
of  such  a  will. 

I  dissent  also  from  the  argument  that  there  is  no  residuary  devise  where  there  is 
a  gift  to  A.  of  the  whole  property,  in  the  first  instance,  for  life,  and  afterwards,  a 
devise  of  Whiteacre  to  B.  and  of  the  whole  of  the  residue  to  another  person.  This 
last  person  ia  as  much  the  residuary  devisee  as  B.  was  in  the  case  first  suggested. 

Here  the  whole  is  given  to  the  widow  for  life ;  it  is  immaterial  to  her  out  of  what 
part  of  the  property  the  debts  are  paid.  The  whole  is  given  to  her  for  life,  and  after 
her  death  certain  specified  parts  of  the  real  estate  are  devised  to  certain  devisees, 
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B.,  C,  and  D.,  and  the  residue  is  devised  to  K  The  debts  must  be  fSOS]  paid  at 
once,  and  this  will  diminish  the  widow's  estate,  but  they  must  be  pud  out  of  that 
part  which  does  not  on  her  death  go  to  the  specific  devisee. 

Decrek. — Declare  that  the  residuary  real  estate  of  the  testator  is  liable  to  the 
payment  of  the  debts  and  funeral  expenses  in  priority  of  the  specifically  devised  real 
estate  and  specifically  bequeathed  personalty. — ^Beg.  Lib.  1865,  A.  foL  598. 

[306]    Olaholh  v.  Barkbr.    March  22,  Aprti  24,  1865. 

[Afi^rmed,  L.  B.  1  Ch.  223.    For  subsequent  proceedings,  see  L.  B.  2  £q.  598. 
See  London  and  South-fFatem  BaOaay  v.  James,  1872,  L.  B.  8  Ch.  251.] 

Under  "The  Merchant  Shipping  Amendment  Act,  1862  "  (25  St  26  Vict.  o.  63,  s.  64), 
the  liability  of  the  owners  of  a  ship  wronefully  occasioning  loss  of  life  to  the 
"  crew  "  of  another  ship  is  limited  to  £15  and  not  £&  per  ton. 

The  question  raised  in  this  suit^  upon  the  Shipping  Acts,  was  as  to  the  extent  of 
the  liability  of  shipowners  in  damages,  for  the  loss  of  life  to  the  crew  of  another  ship, 
which  had  been  sunk  in  a  collision.     It  arose  under  the  following  circumstances : — 

In  the  month  of  February  1864  the  brig  "Edith  Murray,"  oeing  in  ballast,  ran 
into  and  sank  a  collier,  named  the  "  Thomas  Barker,"  laden  with  oo^  and  having  no 
passengers  aboard,  whereby  the  crew  of  the  latter,  with  the  exception  of  two, 
perished.  The  number  of  the  crew  which  so  perished  was  eight,  and  their  repre- 
sentatives commenced  actions  at  law  against  the  owner  of  the  "Edith  Murray  to 
recover  compensation,  under  the  provisions  of  Lord  Campbell's  Act. 

The  owners  of  the  "Edith  Murray"  thereupon  instituted  this  suit^  under  the  17 
&  18  Viet.  c.  104,  s.  514,  "  for  the  purpose  of  determining  the  amount  of  such 
liability  and  for  the  distribution  of  such  amount  rateably  among  the  several  claimants," 
and  for  an  injunction  to  stay  the  actions. 

The  Plaintiffs  insisted  either  that  the  right  of  the  representatives  <A  the  deceased 
"  crew  "  to  bring  such  action  was  put  an  end  to  altogether,  or  that  the  whole  [306] 
liability  of  the  owners,  in  respect  of  the  loss  by  the  collision,  was  limited  to  £8  per 
ton,  according  to  the  tonnage  of  their  ship. 

The  Defendants,  on  the  contrary,  insisted  that  they  were  entitled  to  recover  from 
the  shipowners  to  the  extent  of  £15  per  ton.  The  question  depended  on  the  several 
Acts  of  Parliament  regulating  this  matter,  to  which  it  is  necessary  to  refer. 

The  liability  of  shipowners  for  the  defaults  of  their  servants  was  originally 
unlimited.  But,  by  the  7  Geo.  2,  c.  15,  their  liability  for  any  loss  or  damage,  by 
reason  of  any  embezzlement^  &c.,  by  the  master  or  mariners,  of  any  goods  shipped, 
"  or  for  any  act,  matter  or  thing,  damages  or  forfeiture  done,  occasioned  or  incurred," 
by  the  "  master  or  mariners,"  was  limited  to  "  the  value  of  the  ship  or  vessel  with 
her  appurtenances,  and  the  full  amount  of  the  freight." 

In  1846  Lord  Campbell's  Act  (9  &  10  Vict  c.  93)  passed,  whereby  the  families  of 
persons  killed  by  "  wrongful  act,  neglect  or  default "  were  enabled  to  maintain  actions 
for  compensation. 

In  1854  "The  Merchant  Shipping  Act,  1854,"  passed  (17  &  18  Vict,  a  104), 
which,  by  Part  IX.,  limited  the  liability  of  shipowners,  the  504th  section,  among 
other  cases,  providing  that  no  shipowner  should,  "(4)  where  any  loss  of  life  or 
personal  injury  is,  by  reason  of  the  improper  navigation  of  such  sea-going  ships 
aforesaid,  caused  to  any  person  carried  m  any  other  ship  or  boat "  ..."  be  answer- 
able in  damages  to  an  extent  beyond  the  value  of  his  ship  and  freight,"  &c.,  "  subject 
to  the  following  proviso  (that  is  to  say),  that  in  no  case  where  any  such  liability,  as 
aforesaid,  is  incurred  in  respect  of  loss  of  [307]  life  or  personal  injury  to  any 
passenger,  shall  the  value  of  any  such  ship  and  the  freight  thereof  be  taken  to  be  less 
than  £15  per  registered  ton." 

In  the  same  year  (1854),  "The  Merchant  Shipping  Bepeal  Act,  1854,"  passed 
(17  &  18  Vict.  c.  120),  which  repealed   all  the  Acts  set  forth  in  the  first  scnedule 
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thereto,  "and  all  Bodi  proririons  of  my  other  A«t8,  or  of  any  charters,  and  all  snch 
laws,  customs  and  rules,  as  are  inoonsutont  with  the  proTisioos  of  '  The  Merchant 
Shim)iDg  Act,  1854.' " 

The  statute  of  the  7  Geo.  2,  c.  15,  was  included  in  the  schedule,  but  Lord  Campbell'* 
Act  was  not. 

In  1862  "The  Merchant  Shipping  Amendment  Act,  1862  "  (25  &  26  Yict.  c.  63), 
passed,  whereby,  by  sect  2,  and  the  schedule,  the  505th  section  of  the  17  &  18  Vict 
c.  104,  was  repealed,  and  by  the  substituted  clause  (sect.  64),  it  is  enacted  that  ship- 
owners shall  not  "where  any  loss  of  life  or  personal  injury  is,  by  reason  of  the 
improper  navigation  of  such  ship,  as  aforesaid,  caused  to  any  person  earned  in  snr 
other  ship  or  boat,"  &c.  ..."  be  answerable  in  damages,  in  respect  of  loss  of  life 
or  personal  injury,  either  alone  or  together  with  loss  or  damage  of  ships,  boats, 
goods,  merchandize,  or  other  things,  to  an  aggregate  amount  excelling  £15  for  each 
ton  of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 
merchandize,  or  other  things,  whether  there  be,  in  addition,  loss  of  life  or  personal 
injury  or  not,  to  an  aggregate  amount,  exceeding  £8  for  each  ton  of  the  ship's 
tonnage." 

Mr.  Hobhouse  and  Mr.  Druce,  for  the  Plaintiffs. 

[306]  Mr.  Osborne  and  Mr.  Haddan,  for  the  Defendants. 

mamv.  Roberts  (1  John.  &  Hem.  739) ;  EiU  v.  Audus  (1  Kav  &  J.  263) ;  Straker 
V,  Hartkmd  (34  Law  J.  (Ch.)  122);  ReFusiUer  (12  W.  R.  968,  and  13  W.  R  692). 

Mr.  Hobnouse,  in  reply. 

The  arguments  are  fully  stated  in  the  judgment,  post,  page  311. 

April  24.  Thb  Master  of  the  Eolls  [Sir  John  Bomilly].  This  is  a  question 
on  the  constniotiou  of  the  Merchant  Shipping  Acts,  so  far  as  regards  the  liability 
of  the  owners  of  a  vessel,  which  has  wron^ully  run  down  another,  to  make  compen- 
sation for  the  loss  of  life  thereby  occasioned. 

The  history  of  legislation  on  this  subject  is  one  of  considerable  interest,  and  an 
.instructive  picture  of  the  progress  of  legislation,  as  adapting  itself  to  the  wants  of 
society.  Before  9  &  10  Vict,  c  93,  commonly  called  Lord  Campbell's  Act,  no  action 
was  maintainable  against  any  person  who,  by  his  wrongful  act,  had  caused  the  death 
of  another.  Injury  to  person  only  created  a  right  of  personal  action,  and  if  the 
injury  was  fatal,  the  right  of  action  perished  with  the  person  injured.  Lord  Camp- 
bdl's  Act  gave  a  right  of  action  against  the  wrongdoer,  to  the  legal  personal 
representative  of  the  person  killed,  for  the  benefit  of  the  wife,  husband,  parent  or  child 
of  that  person. 

The  effect  of  this  statute,  on  cases  of  collisions  at  [309]  sea,  became  immediately 
one  of  great  importance.  Prior  to  this  it  had  been  found  necessary  to  limit  the 
liability  of  the  owners  of  vessels,  in  respect  of  the  injury  done  by  one  vessel,  which 
had,  through  the  fault  of  its  master,  injured  another.  Accordingly  a  stetute  was 
passed  in  the  reign  of  Qeo.  2  (7  Geo.  2,  c.  15),  whereby  the  liability  of  the  owners  of 
the  vessel,  which  (to  use  the  metaphorical  expression  common  in  such  cases)  was  the 
wrongdoer,  in  respect  of  the  damage  done  to  the  cargo  and  vessel  injured,  was  limited 
to  the  value  of  the  ship  that  had  done  the  wrong,  and  its  freight.  But  to  personal 
injuries  no  limit  was  affixed  by  the  statute,  the  liability  in  respect  of  them  remained, 
as  theretofore,  limited  only  by  the  extent  of  the  damage  done.  The  reason  why  no 
such  limit  was  imposed  was  this,  viz.,  that  such  actions  were  extremely  rare,  inasmuch 
as  the  injuries  done  to  persons  by  collision  at  sea  were  usually  fatal. 

In  1846  Lord  Campbell's  Act  was  passed,  which  gave  a  right  to  the  representa- 
tives of  the  person  killed  to  bring  an  action  for  the  benefit  of  the  near  relatives. 
This  Act  imposed  no  limit  as  to  the  extent  of  damages  to  be  recovered,  and  accord- 
ingly, in  cases  of  collision  at  sea,  the  liability  of  the  owners  of  the  vessel  in  the  wrong 
was  measured  by  and  limited  to  the  extent  only  of  the  injury  inflicted. 

The  consequence  of  this  was,  that  in  1854,  when  the  Merchant  Shipping  Act  of 
the  17  &  18  Vict.  c.  104  was  passed,  it  was  by  the  sect.  504,  in  Part  IX.  of  that  Act, 
enacted,  that  the  liability  of  the  owner  for  loss  caused  to  goods,  or  merchandize, 
or  for  loss  of  life  or  personal  injury,  should  be  limited  to  the  value  of  the  ship  and 
freight,  with  this  proviso : — ^That  if  a  passenger  was  killed  or  injured,  the  value  of 
the  ship  [310]  and  freight  should  not  be  taken  to  be  less  than  ^£15  per  ton. 
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Subsequently,  in  th«  same  session,  another  Act'  (cap. .  120)  was  passed,  vhiefar  br 
sect.  4,  repels  tlie  Acts  and  parts  of  Acts  set  forth  in  the  schedule,  "  and  all  sucb 
piovisionB  of  any  other  Acts  or  of  any  charters,  and  all  such  laws,  customs  and  rules, 
as  are  inconsistent  with  the  proTision  of  the  Merchant  Shipping  Act "  above  mentioned. 

In  1862  the  Merchant  Sniraing  Amendment  Act  was  passed  (being  the  26  &  2& 
Yiot.  c.  63).  By  the  54th  section  of  which  it  is  enacted  (see  cmte,  p.  307).  By  this,, 
therefore,  the  liability  of  the  owners,  in  case  of  loss  of  life,  either  alone  and  together, 
with  loss  or  damage  to  anything  else,  is  limited  to  £15  per  ton.  In  addition  to  which, 
by  the  2nd  section,  it  repeals  all  the  enactments  describiad  in  Table  A  of  the  schedule 
to  the  Act,  amongst  which  is  included  the  sect.  504  of  the  Merchant  Shipping  Act, 
1854,  which  I  have  stated  fully  in  the  outset. 

In  this  state  of  the  circumstances,  the  Plaintiffs  contend  that  either  the  right  of 
the  representatives  of  deceased  seamen  to  bring  such  action  as  is  referred  to  in  sect.  604 
of  the  Merchant  Shipping  Act  is  put  an  end  to  idtogether,  or  else  that  it  is  limited 
to  £8  per  ton  of  the  vessel  in  the  wrone. 

Before  I  examine  the  argument  of  tlie  Plaintiff's,  I  may  state  that  one  thing  is  to 
my  mind  quite  (d>vious,  viz.,  either  that  the  right  of  action  is  altogether  taken  away, 
or  that  the  liability  of  the  owners  is  extended  to  £15  per  ton. 

[311]  The  argument  of  the  Plaintiffs,  as  I  understand  it^  is  this : — 1st.  That  by 
sect.  604  of  the  Merchant  Shipping  Act  a  right  of  action  is  given  in  case  of  loss  of 
life,  not  being  that  of  a  passenger,  extending  to  the  value  of  ship  and  freight  2dly. 
That  by  the  4th  section  of  the  Act,  c.  120,  of  the  same  session,  all  Acts  inconsistent 
with  any  of  the  provisions  of  the  Merchant  Shipping  Act  are  repealed.  3diy.  Lord 
Campbell's  Act  is  inconsistent  with;  this  sect.  504,  and  consequently,  that  it  is  repealed, 
so  far  as  regards  collisions  at  sea.  4thly.  The  Act  of  1862,  which  repeals  the  sect. 
504,  does  not  therefore  revive  Lord  Campbell's  Act  on  this  subject,  because,  by  IS 
&  14  Vict.  c.  21,  8.  5,  it  is  enacted,  that  an  Act  repealing  an  Act  which  repealed  a 
prior  Act  does  not  revive  the  Act  first  repealed.  In  addition  to  which,  the  Act  of 
17  &  18  Vict.  c.  120  remains  still  in  force ;  and  the  Plaintiffs  contend  that  the  fair 
and  necessary  consequence  of  all  this  is,  that  no  action  in  respect  of  any  collision 
at  sea  can  be  brought  under  Lord  Campbell's  Act. 

I  dissent  from  this  reasoning.  In  the  first  place,  I  am  of  opinion  that  the  Act 
of  the  17  &  18  Vict.  c.  120,  s.  124,  does  not,  in  any  respect,  repeal  Lord  Campbell's 
Act.  That  section  repeab  the  provisions  of  any  Acts  which  are  inconsistent  with  the 
provisions  of  the  Merchant  Shipping  Act ;  but  I  am  of  opinion  that  neither  Lord 
CunpbeU's  Act,  nor  any  one  of  the  provisions  contained  in  it,  is  inconsistent  with  the 
provisions  of  the  Merchant  Shipping  Act. 

Lord  Campbell's  Act  merely  gives  the  right  of  action,  it  says  nothing  about  the 
amount  to  be  recovered,  and  the  Merchant  Shipping  Act  limits  the  amount  to  be 
recovered  to  the  value  of  the  ship  and  freight  of  the  wrongdoer.  How  is  this  incon- 
sistent t  I  have  care-[312]-f uUy  read  through  Lord  Cunpbell's  Act,  and  I  am  unable 
to  find  a  single  word  or  sentiment  that  ought  to  be  struck  out,  in  order  to  enable 
the  provisions  of  the  Merchant  Shipping  Act  to  have  full  force  and  effect ;  on  the 
contrary,  the  clause  504  seems  to  be,  in  a  great  measure,  founded  upon  the  right 
which  is  given  by  Lord  Campbell's  Act.  If  there  had  been  a  clause  in  Lord  Camp- 
bell's Act  which  enacted  that,  in  every  case,  the  liability  of  the  wrongdoer  should  be 
to  the  full  extent  of  the  injury  done  to  the  family  of  the  person  killed,  then  that 
clause,  so  far  as  it  extended  to  collisions  at  sea,  would  have  been  repealed  by  the  4th 
section  of  the  17  &  18  Yict.  c.  120 ;  and  it  that  meaning  is  properly  attributable  to 
Lord  Campbell's  Act  as  it  stands,  exactly  as  if  a  clause  expressing  it  in  precise  words 
had  been  introduced  into  it,  then,  to  that  extent  and  to  that  only,  is  it  repealed  by 
the  Act  of  17  &  18  Vict  o.  120 :  but  the  right  of  bringing  the  action  remains  unrepealed 
and  in  full  force — this  right  was  never  touched  by  any  subsequent  statute ;  and  by 
the  54th  section  of  the  last  Act  of  1862,  the  liability  in  respect  of  actions  so  brought, 
as  regards  collisions  at  sea,  is  limited  to  and  fixed  at  £15  per  ton  of  the  vessel  causing 
the  injury,  as  the  maximum. 

I  think  also  that  the  Plaintiffs  cannot  get  out  of  the  dilemma  suggested  by  the 
counsel  for  the  Defendants.  Either  the  case  of  the  Defendants  falls  within  the  pro- 
visions of  the  Act  of  1862,  or  it  does  not     If  it  does,  the  sect.  54  is  distinct  in  fixing 
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that  liability  at  £15  per  ton.  If  it  does  not  &dl  within  the  proviaioiia  of  the  Act 
1862,  then  there  is  no  liability  at  all ;  the  clause  (514),  ander  which  die  Plaintiffi 
«ome  into  equity,  to  avoid  the  multiplicity  of  suits  and  to  fix  the  amount  of  their 
liability,  has  no  application.  This  objection  can  properly  be  taken  at  law,  and  the 
£313]  action  ought,  as  far  as  this  Court  is  ooncemed,  to  be  allowed  to  proceed. 

But,  in  truth,  on  looking  at  the  provisions  of  the  Merchant  Shipping  Act  of  1854, 
it  appears  to  me,  that  even  if  the  Plaintiff's  contention  were  correct,  and  if  Lord 
Campbell's  Act  were  wholly  repealed,  still,  a  distinct  right  of  action  is  given  by  Uie 
Act  itself,  by  the  section  which  remains  unrepealed. 

Sect.  606  is  in  these  words: — "The  owner  of  every  sea-going  ship,  or  share 
therein,  shall  be  liable,  in  respect  of  every  such  loss  of  life,  personi^  in  jury,  loss  of 
or  damage  to  goods,  as  aforesaid,  arising  on  distinct  occasions,  to  the  same  extent  as 
if  no  other  loss,  injury  or  damage  had  arisen." 

The  sections  which  follow  specify  the  mode  of  procedure.  By  section  511,  the 
executor  or  administrator  of  any  deceased  person,  who  is  dissatisfied  with  the 
amount  of  statutory  damage,  may  bring  an  action  on  his  own  account  And,  by 
section  64  of  the  Act  of  1862,  the  liabiUty  is  fixed  at  £16  per  ton ;  and  it  is  under 
the  514th  section  of  the  Merchant  Sbippin^^  Act  of  1854  that  this  bill  is  filed. 

In  my  opinion,  therefore,  the  PlaintifTs  fail  in  this  contention;  their  liability 
extends  to  and  is  measured  by  the  sum  of  £15  per  ton  on  the  register  of  the  vessel 
the  "  Edith  Murray,"  and  I  will  make  a  declaration  to  that  effect. 

Note.— Affirmed  13th  January  1866. 

[314]    Ths  Gbneral  Boluno  Stock.  Comfany  (Limited).    FA.  11, 1865. 

A  creditor  of  a  limited  company  petitioned  for  a  compulsorv  winding-up  order.  This 
was  objected  to  by  the  company  and  by  a  considerable  body  of  creditors,  who 
supported  a  'voluntary  winding  up.  Held,  that  the  Petitioners  were  entitled  to  a 
compulsory  order. 

Principles  on  which  this  Court  proceeds  in  such  cases  stated. 

This  was  a  limited  company  incorporated  pursuant  to  the  Joint  Stock  Companies 
Acts,  1856,  1857. 

The  company  was  indebted  to  the  Petitioners,  The  Metropolitan  Bank,  in  the 
sum  of  £1283,  to  recover  which  the  bank  brought  an  action  on  the  4th  of  January 
1865. 

After  the  commencement  of  the  action  the  bank  discovered  that,  since  the  18th  of 
January  1866,  writs  ot  fieri  faaas  had  been  issued  against  "The  General  Rolling 
Stock  Company  (Limited) "  on  four  judgments,  recovered  against  that  company  by 
Mr.  Hickie,  for  sums  amounting  to  about  £8000  in  the  aggregate ;  and  that  the  onlv 
things  found  to  satisfy  those  judgments  were  the  furniture  and  effects  in  the  company  s 
offices,  of  the  value  of  £150  or  thereabouts.  That,  in  order  to  avoid  a  sale  of  these, 
some  of  the  directors  of  the  company  had  given  a  personal  undertaking  to  be 
answerable  for  their  value.  That,  on  the  24th  of  January  1865,  Hiokie's  writs  of 
fieri  faaas  were  (except  as  to  these  articles)  returned  "  nvXla  bona."  There  were  also 
outstanding  judgments  against  the  company  for  many  thousand  pounds,  and  the 
company  owed  its  bankers  a  sum  exceeding  £50,000,  and  was  in  fact  insolvent. 

Under  these  circumstances  the  Metropolitan  Bank,  on  the  1st  of  February  1865, 
presented  this  petition  to  wind  up  the  company. 

[316]  Creditors  of  the  company,  to  a  very  considerable  amount,  opposed  a 
compulsory  winding  up,  and  wished  it  to  be  wound  up  voluntarily,  and  a  meeting  of 
shareholders  for  that  purpose  was  convened  on  the  16th  of  February.  It  was  stated 
by  the  manager  and  secretary  that  it  would  be  more  beneficial  to  the  company  and 
to  its  creditors  that  it  should  be  wound  up  voluntarily. 

Mr.  Jessel  and  Mr.  Bruce,  for  the  Petitioners. 

Mr.  Southgate,  for  judgment  creditors,  supported  the  petition. 

Mr.  Baggallay,  Mr.  Selwyn,  Mr.  De  Gex,  Mr.  Heming,  Mr.  Eddis,  for  other 
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creditors,  oppoBed  the  order.  Thev  asked  that  the  petition  might  stand  over  until 
after  the  meeting,  and  contended  that  it  would  be  much  more  beneficial  to  the 
creditprs  to  have  the  affairs  of  the  company  wound  up  out  of  Court. 

Mr.  Dmce,  for  the  company,  took  the  same  line  of  argument. 

Se  Fadage  Parisim  Co.  (34  L.  J.  (Ch.)  140,  and  11  Law  T.  556)  was  cited,  but  the 
application  in  that  case  was  by  shareholders. 

Thb  Master  or  thb  Rolls  [Sir  John  Bomilly].  The  Petitioner  is  entitled  to 
the  order  he  asks. 

I  will  explain  the  principle  on  which  I  proceed  in  these  oases.  Where  a  creditor 
applies  to  wind  up  one  of  these  companies,  especially  a  limited  one,  and  the  company 
say,  "  If  you  will  allow  this  to  stand  over  we  [316]  will  supply  funds  to  pay  the 
debt,"  I  am  disposed  to  grant  that  indulgence.  So,  where  a  shareholder  who  applies 
for  the  order,  and  the  company  says,  if  you  allow  it  to  stand  over,  the  remaining 
shareholders  are  ready  to  advance  the  necessary  money,  I  usually  allow  it  to  stand 
over.  But  here  it  is  admitted  that  the  company  must  be  wound  up,  and  the  only 
question  is,  whether  it  is  to  be  voluntarily  or  under  the  Court.  I  do  not  know  what 
advance  of  money  can  be  obtained  ;  I  do  not  know  how  money  can  be  advanced  if 
the  company  is  to  be  wound  up:  the  case  is  very  diflforent  where  it  is  to  be 
carried  on. 

As  matters  stand  I  am  of  opinion  that  a  case  is  made  by  the  Petitioners,  who  are 
creditors  of  the  company,  which  entitles  them  to  the  order.  It  is  not  pretended  that 
the  company  is  able  to  pav  the  Petitioners,  and  all  that  is  stated  by  the  officers  of  the 
company  is,  that  more  wiU  be  obtained  by  a  volontary  winding  up  than  one  under 
the  Court.    They  are  not  to  be  the  judges  of  this. 

There  will  be  one  winding-up  order,  without  qualification  on  both  petitions,  and 
the  conduct  of  the  order  will  be  given  to  the  first  Petitioner. 

[317]    HiTWOOD  V.  Hbywood.    Feb.  27,  March  7, 1865. 

[S.  C.  34  L.  J.  Ch.  317  ;  12  L.  T.  168  j  11  Jur.  (N.  S.)  633  ;  13  W.  R.  514.] 

On  her  marriage  a  lady,  seised  in  fee  ex  parte  matemd,  executed  a  settlement  in  1860, 
the  ultimate  limitation  in  which  was,  to  the  person  who  would,  on  her  decease, 
have  become  entitled  to  the  estate  "in  case  die  had  died  intestate  and  without 
having  been  married."  Held,  that  under  this  limitation,  her  heir  «e  parte  matemA 
was  entitled. 

In  1860  Isabella  Frederica  Eliot  married  Baron  D'Huart.  At  the  time  of  her 
marriage  she  was  seised  in  fee  ex  parte  matemd  of  the  Ballyerubany  estate. 

By  the  settlement  made  previous  to  her  marriage,  dated  the  20th  of  August  1860, 
she  conveyed  this  estate  to  trustees  and  their  heirs,  on  trust  for  her,  "  her  heirs  and 
assigns  until  the  solemnization  of  the  intended  marriage,"  and  afterwards,  in  trust 
for  her  for  life,  with  remainder  to  the  children  of  the  marriage,  who,  being  sons, 
should  attain  twenty-one,  and  being  daughters  should  attain  that  age  or  be  married 
with  consent,  equally  in  fee.     The  settlement  proceeded  : — 

"  But  in  case  there  should  be  no  child  of  Isabella  Frederica  Eliot  by  her  intended 
husband  who,  as  to  a  son,  should  live  to  attain  the  age  of  twenty-one  years,  or,  as  to 
a  daughter,  should  live  to  attain  that  age  or  marry  with  such  consent  as  aforesaid, 
then  it  was  thereby  declared  that^  from  and  after  the  decease  of  Isabella  Frederica 
Eliot  and  such  failure  of  her  issue  as  aforesaid,"  the  trustees  should  stand  seised  of 
the  estate  "in  trust  for  Isabella  Frederica  Eliot,  her  heirs  and  assigns,  in  case  she 
should  survive  her  said  intended  husband  ;  but  if  she  should  die  in  his  lifetime,  then 
from  and  after  the  decease  of  Isabella  Frederica  Eliot  and  such  failure  of  her  issue  as 
aforesaid,"  in  trust  for  such  person  as  Isabella  Frederica  Eliot  by  her  will  should 
appoint,  "  and  in  default  of  such  direction  or  appointment  and  so  far  as  any  such,  if 
incomplete,  [318]  should  not  extend,  in  trust  for  the  person  or  persons  who  woM,  on  the 
decease  of  Isabella  Frederica  EUot,  have  become  entitled  to  the  hereditaments  and  premises 
aforesaid,  in  ease  she  had  died  intestate  and  without  having  been  married." 
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laaibella  Frederica  Eliot  (the  Baroness  lyHaart)  died  ia  March  1861,  without 
having  had  any  issue  and  without  having  executed  her  power  of  appointment,  and 
the  ultimate  limitation  thereupon  took  effect. 

The  question  in  the  cause  was  whether,  under  the  terms  of  the  settlement,  the 
heir  ex  parte  maternd  or  the  common  law  heirs  ex  parie  paternd,  were  entitled  to  the 
Ballygrubany  estate. 

The  Plaintiff,  Sir  Benjamin  Heywood,  was  her  heir  ex  parte  matemd,  and  the 
Defendants,  Mrs.  James  and  Mrs.  Harkness,  were  her  heiresses  at  law  ex  parte  paiemA, 
being  her  half-sisters. 

Thb  Attornky-Oxnbbal  (Sir  R  Palmer)  and  Mr.  T.  Stevens,  for  the  Plaintiffa 
The  estate  was  held  ex  parte  maternd,  and  the  pertana  designaia  in  the  ultimate  ' 
limitation  in  the  settlement  is  the  Plaintiff,  unless  the  course  of  descent  has  been 
changed  under  the  provisions  of  the  3  &  4  Wm.  4,  c.  106,  s.  3.  But  that  statute  has 
no  operation  where  a  person  takes  by  purchaee,  or  to  a  settlement  in  which  there  is 
no  limitation  to  the  heir  but  to  a  persona  designata ;  De  Beavmtir  v.  De  Beaavoir  (3  EL 
of  L.  Cas.  524). 

Secondly,  if  the  heirs  ex  parte  patemA  take  tmder  this  limitation,  they  take  for  life 
only,  for  their  estate  [319]  is  not  commensurate  with  that  of  the  trustees ;  HetMaif 
V.  Overton  (15  Beav.  480).  There  is  then  a  resulting  trust  of  the  fee  in  favour  of  the 
heir  ex  parte  maternd. 

Thirdly,  the  settlement  is  not  in  accordance  with  the  contract  and  ought  to  be 
rectified. 

Mr.  Selwyn  and  Mr.  Homersham  Cox,  for  the  co-heirs  ex  parte  patemA.  The  first 
limitation  in  the  settlement  is  in  favour  of  the  baroness,  "  her  heirs  and  assume,  until 
the  solemnization  of  the  intended  marriage."  It  is  clear,  therefore,  that  if  she  had 
died  before  the  marriage,  the  estate  would  have  descended  to  her  common  law  heir. 
The  same  words  are  subsequently  used  in  the  limitation  to  her  upon  a  failure  of 
children,  and  if  she  survived  her  husband.  So  far,  therefore,  the  descent  was  clearly 
broken.  The  ultimate  limitation  must  be  construed  in  the  same  manner,  and  the 
person  pointed  out  as  persona  designata  must  be  the  heir  who  would  take  under  the 
previous  limitation ;  Bavis  v.  Kirk  (2  Kay  &  J.  391).  The  limitation  in  question  is 
either  to  the  baroness  herself,  or  it  amounts  to  a  limitation  to  her  heirs,  and  the  statute 
applies.  The  expression  here  used  is  similar  to  that  used  in  the  ultimate  limitation 
of  personalty.  In  the  one  case,  it  is  a  gift  in  favour  of  the  settlor's  or  testator's  heirs ; 
in  the  other,  of  his  next  of  kin.  The  Plaintiff's  construction  would  require  the  intro- 
duction into  the  limitation  of  these  words : — "  In  case  the  settlement  had  not  been 
executed." 

Secondly.  The  settlement  cannot  be  rectified  at  the  instance  of  mere  volunteers ; 
Pullen  V.  Ready  (2  Atk.  687) ;  Lord  Imham  v.  CkOd  (1  Bro.  C.  C.  92). 

[3201  Mr.  Hobhouse  and  Mr.  Busk,  for  Baron  D'Huart 

Mr.  J.  H.  Palmer  and  Mr.  J.  Napier  Higgins,  for  the  trustees. 

The  Attorney-General,  in  reply,  cited  fFalker  v.  Armstrong  (21  Beavan,  284, 
and  8  De  Gex  M.  &  O.  631). 

March  7.  The  Master  of  the  Rolls  [Sir  John  Romilly].  By  the  setttlement 
made  on  the  5th  of  January  1815,  on  the  marriage  of  Mrs.  Eliot,  and  under  the  will 
of  the  testator,  Serjeant  Heywood,  an  estate  in  Antrim,  called  the  Ballygrubany 
estate,  was  settled  on  Mrs.  Eliot  for  life,  remainder  as  she  should  by  will  appoint,  and 
in  default  to  the  right  heirs  of  her  father.  She  was  the  sole  heiress  at  law  of  her 
father,  and  took  therefore  the  ultimate  reversion  in  fee.  She  died  intestate  as  to  this 
property.  It  therefore  devolved  on  her  only  daughter,  the  Baroness  D'Huart,  in  fee. 
She  has  also  died  intestate  as  to  this  property  and  the  question  is  to  whom  it 
descends. 

If  there  were  nothing  more  in  the  case,  the  estate  would  go  to  her  heirs  ex  parte 
maiemd,  or,  in  other  woras,  the  persons  who,  at  her  death,  were  the  heirs  of  Serjeant 
Heywood,  all  his  lineal  descendants  having  failed.  But  the  baroness  settled  her 
property  on  her  marric^,  and  the  common  law  heirs  of  the  Baroness  D'Huart,  under 
the  statute  of  3  &  4  Will.  4,  are  two  half-sisters,  the  daughters  of  her  father  by  a 
previous  marriage ;  and  the  question  I  have  to  determine  is,  whether  the  settlement 
made  on  the  marriage  of  the  [321]  Baroness  D'Huart,  has  interrupted  the  line  of 
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jdescenb  and  created  a  new  seisin  in  the  baroness,  so  as  to  vest  the  estate  in  her  heirs 
at  common  law,  instead  of  her  heirs  ex  parte  matemA.  This  depends  on  the  combined 
effect  of  the  settlement  and  die  3d  section  of  the  Act  of  the  3  &  4  Will.  4,  c.  106» 
intituled  "  An  Act  for  the  Amendment  of  the  Law  of  Inheritance." 

The  settlement  on  the  marriage  of  the  baroness  bears  date  the  20th  of  AuG^ist 
1860,  it  was  made  between  the  baroness  by  her  maiden  name,  Isabella  Frederica  Eliot, 
of  the  first  part.  Baron  D'Huart  of  the  second  part,  and  two  cousins  of  the  lady,  her 
trustees,  of  the  third  part  By  it  the  Ballygrubany  estate  was  conveyed  to  the 
trustees  in  trust  for  the  lady,  her  heirs  and  assigns  until  the  solemnization  of  the 
marriage,  and  after  the  marriage,  upon  trust  for  the  baroness  for  her  life,  for  ber 
separate  use  without  power  of  anticipation,  and  after  decease  of  the  wife,  in  trust  for 
children  of  the  marriage  and  their  heirs,  equally  divided  between  them  as  tenants  in 
common.  But  in  case  there  should  be  no  child  of  the  marriage,  then,  after  the 
decease  of  the  baron  and  such  failure  of  issue,  in  trust  for  the  baroness,  her  heirs  and 
assigns,  in  case  she  survived  her  husband,  then  (omitting  the  words  in  the  limitation 
which  relate  to  her  appointment  by  will,  which  power  was  not  exercised)  in  the  words 
following,  viz. : — 

But  if  she  should  die  in  his  [the  Baron's]  lifetime,  then,  from  and  after  the  decease 
of  the  said  Isabella  Frederica  Ehot,  and  such  failure  of  her  issue  as  aforesaid,  "  in  trust 
for  the  person  or  persons  who  would,  on  the  decease  of  the  said  Isabella  Frederica 
Eliot,  have  become  entitled  to  the  hereditaments  and  premises  aforesaid,  in  case  she 
had  died  intestate  and  without  having  been  married." 

[322]  Now  the  words  of  the  3d  section  of  the  Inheritance  Act  (3  &  4  Will  4, 
c.  106),  which  alone  can  have  application  to  this  case,  are  as  follows : — 

That  "  when  any  land  shall  have  been  limited  by  any  assurance  executed  after 
the  31st  day  of  December  1833,  to  the  person  or  to  the  heirs  of  the  person,  who  shaU 
thereby  have  conveyed  the  same  land,  such  person  shall  be  considered  to  have  acquired 
the  same  as  a  purchaser,  by  virtue  of  such  assurance,  and  shall  not  be  considered  to 
be  entitled  thereto  as  his  former  estate  or  part  thereof." 

Now  the  Ballygrubany  estate  is,  if  the  baroness  had  died  before  the  marriage, 
limited  to  her  ana  ner  heirs,  and  so  also,  if  the  baroness  had  survived  her  husband, 
the  estate  is  limited  to  her  and  her  heirs ;  and  as  she  had  no  child,  it  is  quite  clear 
that  if  either  of  these  events  last  mentioned  had  occurred,  the  baroness  would  have 
taken  the  estate  as  purchaser,  she  would  not  have  been  entitled  thereto  as  in  respect 
of  her  former  estate,  and  consequently  the  heirs  at  law,  viz.,  her  half-sisters,  would 
have  taken. 

But  neither  of  these  events  occurred ;  what  has  occurred  is  this : — ^That  the 
baroness  has  predeceased  her  husband  and  has  not  disposed  of  the  estate,  and  the 
question  is,  who  takes  under  the  words  "  the  person  or  persons  who  would  on  the 
decease  of  Isabella  Frederica  Eliot  have  become  entitled  to  the  hereditaments  and 
premises  aforesaid,  in  case  she  had  died  intestate  and  without  having  been  married'! " 

In  the  first  place,  it  is  clear  that  this  is  not  a  limitation  to  Isabella  Frederica  Eliot 
and  her  heirs.  [323]  The  persons  to  take  under  these  words  take  as  purchasers  and 
not  by  descent.  I  think,  therefore,  it  is  clear  that  the  words  of  the  3d  section  of  the 
statute  do  not  apply,  because  that  is  limited  to  the  case  where  the  land  is  limited  to 
the  person,  or  to  the  heirs  of  the  person  who  conveyed  the  land.  Isabella  Frederica 
Eliot  conveyed  the  land,  but  this  is  not  a  limitation  to  Isabella  Frederica  Eliot,  or  to 
her  heirs.  The  statute  merely  alters  the  nature  of  the  estates,  but  the  person  who 
conveys  takes  under  the  ultimate  limitation ;  but  here  it  is  obvious  that  the  baroness 
who  conveys  takes  no  estate  at  all  in  the  hereditaments,  the  persons  who  do  take  take 
as  purchasers,  and  are  described  by  these  words : — viz.,  "  The  person  or  persons  who 
would,  on  the  decease  of  Isabella  Frederica  Eliot,  have  become  entitled  to  the 
hereditaments  and  premises  aforesaid,  in  case  she  had  died  intestate  and  without 
having  been  married." 

On  their  construction,  the  question  is  to  whom  these  words  refer,  do  they  refer  to 
the  person  who  would  have  taken  under  this  settlement,  in  case  the  baroness  had 
died  before  the  marriage  took  place,  or  do  they  refer  to  the  person  who  would  have 
taken  in  case  this  settlement  had  not  been  executed  1 

I  think,  upon  the  plain  meaning  of  the  words,  that  they  refer  to  the  persons  who 
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would  have  taken,  in  case  the  settlement  in  question  had  never  been  executed. 
Besides  which,  I  look  at  it  in  this  light : — ^Unless  this  section  of  the  statute  applies, 
the  persons  who  take  are  those  who  would  have  taken  according  to  the  ohl  law,  that 
is,  the  persons  who  would  have  taken  in  case  the  settlement  had  not  been  executed. 
But  the  statute  does  not  apply,  because  that  only  provides  for  the  case  of  parsons  who 
take  by  descent,  and  then  it  eilters  the  descent  from  the  heir  ex  parte  maUntd  to  the 
heir  [SB4]  at  common  law,  and  the  persons  here  specified  do  not  take  by  descent,  but 
as  purchasers. 

In  my  opinion,  therefore,  according  to  the  true  construction  of  this  settlement,  the 
Plaintiff,  who  has  established  that  at  the  death  of  the  baroness  he  was  the  heir  of 
Serjeant  Hayward,  the  grand&ther  of  the  baroness,  is  entitled. 

Having  come  to  this  conclusion,  it  becomes  unnecessary  to  consider  the  question, 
much  discussed  at  the  hearing,  whether,  in  the  event  of  the  Court  determining  the 
construction  adversely  to  the  Plaintiff,  a  case  has  been  made  out  for  rectifying  the 
settlement. 

[321]    D'HuABT  V,  HARKN1C8&    Feb.  27,  1865. 

[S.  C.  34  L.  J.  Ch.  311 ;  11  Jur.  (N.  S.)  633 ;  13  W,  R.  513 ;  5  N.  R  440.  See  1% 
the  goods  of  Huber  [1896],  P.  213.  Considered,  HummeU  v.  HwnmeU  [1898],  1  Ch. 
642.  Followed  and  approved.  In  re  Price  [1900],  1  Ch.  442.  See  In  re  SeAoUfieU, 
1905,  21  T.  L.  E.  676.] 

Personal  property  was  held,  under  an  English  will,  in  trust  for  such  person  as  an 
English  lady  should,  by  her  last  will  in  writing  duly  executed,  appoint.  She 
afterwards  married  a  Frenchman,  and  died  domiciled  in  France,  having  appointed 
the  property  by  an  unattested  will,  valid  according;  to  the  law  of  her  domicU,  and 
admitted  to  probata  in  this  country :  Held,  that  this  will  was  a  valid  execution  of 
the  power. 

Under  the  will  of  Anne  Eliot,  who  died  in  1857,  a  sum  of  JC2205  consols  stood  in 
the  name  of  trustees,  in  trust  for  her  daughter  Isabella  Frederica  Eliot^  for  her  separate 
use  for  life,  and  after  her  decease  on  the  following  trusts : — 

"  In  trust  for  such  person  or  persons,  and  for  such  intanta  and  purposes,  and  in 
such  parts,  shares  and  proportions,  manner  and  form,  as  her  said  daughter,  by  her  last 
will  cmd  testament  in  writing,  duly  executed,  or  any  codicil  thereto,  should,  notwithstanding 
coverture,  direct  or  appoint ;  and  in  default  of  such  direction  or  appointment,  in  trust 
for  such  person  or  persons  as  should  be  the  next  of  kin  of  her  said  daughter  at  the  time 
of  her  death,  and  so  as  not  to  include  any  husband  of  her  said  daughter  who  might 
happen  to  survive  her." 

Isabella  Frederica  Eliot  was  an  Englishwoman  by  [825]  birth  and  parentage,  but  she 
had  resided  in  France  from  1837  untu  her  death. 

In  August  1860  she  married  Baron  D'Huart,  a  domiciled  Frenchman,  and  she 
continued,  down  to  her  death  in  March  1861,  domiciled  in  France. 

She  made  her  will,  dated  January  1861,  in  the  holograph  form,  but  which  was 
not  attested.  She  thereby  bequeathed  the  sum  of  consols  in  question  to  her  husband. 
This  will  was  valid  according  to  the  law  of  France,  and,  though  unattested,  probate 
of  it  had  been  granted  in  this  country  by  Her  Majesty's  Court  of  Probata. 

The  sisters  of  the  half-blood  of  the  baroness,  who  were  her  next  of  kin,  insisted 
that  the  will  was  not  a  valid  execution  of  the  power  of  appointment  given  to  her  by 
the  will  of  Anne  Eliot. 

This  bill,  filed  by  Baron  D'Huart,  prayed  a  declaration  that  the  will  was  a  valid 
execution  of  the  power. 

Mr.  Hobhouse  and  Mr.  Busk,  for  the  Plaintiff  Baron  D'Huart  The  power  is  to 
appoint  by  will  duly  executed.  The  due  execution  depends,  as  to  personal  estate,  on 
the  domicil,  and  this  will,  having  been  executed  according  to  the  formalities  required 
by  the  domicil  of  the  testatrix,  and  having  been  admitted  to  probate  in  England,  is 
conclusively  proved  to  be  her  last  will  duly  executed.  It  is,  therefore,  a  vslid 
execution  of  her  power. 
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Mr.  Selwyn  and  Mr.  Homenhsm  Cox,  for  the  next  [3261  of  kin  of  the  baroness. 
An  unattestea  will  is  not  a  due  execution  of  this  power.  The  power  was  created  hy 
an  Enelish  instrument,  and  must  be  construed  according  to  the  English  law.  If  so, 
the  will  "duly  executed,"  which  was  contemplated,  must  have  been  one  executed 
according  to  the  formalities  required  by  the  law  of  England,  that  is,  one  executed 
and  acknowledged  by  the  testatrix  in  the  presence  of  and  attested  by  two  witnesses. 
(1  Vict.  0.  26,  s.  9.)  No  change  of  domicil  can  dispense  with  the  formalities  required 
by  the  original  instrument,  or  with  the  protection  of  having  two  witnesses  to  the 
instrument  executing  the  power.  Though  the  rule  is  that  mooilia  sequtaUur  personam, 
yet  it  does  not  appW  to  property  subject  to  a  power.  Tainall  v.  Hankey  (2  Moore, 
P.  C.  C.  342),  and  In  the  goods  of  Akxcmder  (29  L.  J.  (Prob.)  93),  which  overrule 
Crookenden  v.  Fviler  (1  Swabey  &  Tr.  454),  shew  that  a  will  executed  according  to 
the  English  form  is  a  due  execution  of  a  power,  though  the  requisites  of  the  law  of 
the  testator's  domicil  are  not  complied  with. 

The  probate  is  conclusive  that  this  is  a  will,  but  not  that  the  formalities  of  the 
power  have  or  not  been  complied  with  ;  no  such  issue  could  be  raised  in  the  Probate 
Court.  Notwithstanding  the  grant  of  probate,  this  Court  has  jurisdiction  over  the 
property  which  is  subject  to  a  power  and  has  the  right  of  determining  to  whom  it 
belongs,  and  of  construing  the  instrument ;  Thoniion  v.  Curling  (8  Sim.  310). 

Mr.  J.  Hinde  Palmer,  Mr.  J.  Napier  Higgins  and  Mr.  T.  Stevens,  for  trustees. 

[327]  Jarman  on  Wills  (vol.  i.  p.  5) ;  Sugden  on  Powers  (8th  edit.  p.  467) ;  Story's 
Conflict  (chap,  ix.),  were  also  referred  to. 

The  Mastsr  of  the  Roli^  [Sir  John  Romillyl    I  think  this  a  clear  case. 

It  is  true  that  the  effect  of  probate  is  not  conclusive  as  to  what  this  Court  must 
hold  to  be  its  construction  as  to  the  rights  to  the  property  disposed  of  by  the  will, 
but  it  is  conclusive  to  this  extent,  that  the  instrument  admitted  to  probate  is  the  will 
of  the  testator.  But  the  will  admitted  to  probate  may  be  the  last  will,  without  being 
a  due  execution  of  a  power  of  appointment.  It  is,  therefore,  necessary  to  refer  to  the 
original  instrument  creating  the  power  to  see  if  the  formalities  required  have  been 
followed  in  the  instrument  purporting  to  execute  it. 

Here  I  find  this : — ^A  sum  of  money  is  given  simply  to  such  person  as  the  baroness 
shall,  by  her  last  will  duly  executed,  appoint.  What  does  that  mean  ?  it  means  a 
will  so  executed  as  to  be  good  according  to  the  English  law.  Here  it  is  admitted  to 
probate,  and  that  is  conclusive,  that  it  is  good  according  to  the  English  law. 

The  English  law  admits  two  classes  of  wills  to  probate,  first,  those  which  follow 
the  forms  required  by  the  1  Vict.  c.  26,  s.  9,  and  secondly,  those  executed  by  a  person 
domiciled  in  a  foreign  country,  according  to  the  law  of  that  country,  which  latter  are 
perfectly  valid  in  this  country.  Accoraingly,  where  a  person  domiciled  in  France 
executes  a  will  in  the  mode  required  by  the  law  of  that  country,  it  is  admitted  to 
proof  in  England,  though  the  English  formalities  have  not  been  observed. 

[328]  When  a  person  simply  directs  that  a  sum  of  money  shall  be  held  subject  to 
a  power  of  appointment  by  wiU,  he  does  not  mean  any  one  particular  form  of  will 
recognized  by  the  law  of  this  country,  but  any  will  which  is  entitled  to  probate  here. 
A  power  to  appoint  by  will,  simply,  may  be  executed  by  any  will,  which,  according 
to  the  law  of  this  country,  is  valid,  though  it  does  not  follow  the  forms  of  the 
statute. 

The  case  cited  (In  the  goods  of  Alexcmder,  29  L.  J.  Prob.  93)  merely  shews  that  an 
appointment  by  will  executed  according  to  the  requirements  of  the  power  is  entitled 
to  probate,  though  it  does  not  follow  the  formalities  of  the  law  of  tne  domicil.  The 
law  takes  a  libem  view,  and  where  the  instrument  creating  the  power  directs  it  to  be 
executed  by  will,  in  a  particular  form,  a  will  may  be  good  for  the  purposes  of  the 
appointment,  if  executed  according  to  the  law  of  this  country,  though  not  according 
to  the  law  of  the  domicil.  That  is,  where  the  instrument  creating  the  power  directs 
it  to  be  executed  by  will,  executed  in  a  particular  way,  it  may  be  a  good  will  if 
executed  in  the  form  required,  though  not  according  to  the  law  of  the  domicil. 

I  am  of  opinion,  therefore,  that  the  probate  is  conclusive  that  this  is  the  last  will. 
I  am  of  opinion  that  the  word  "  duly  does  not  add  anything  to  it,  because  it  is 
"  duly  executed  "  if  entitled  to  probate. 

I  must  declare  that  the  will  of  the  baroness  "  is  a  valid  execution  of  the  power  of 
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appointment,"  and  "is   a  valid  disposition    of    the    X2205    Bank  £S  per  eent 
annuities." 

fieg.  Lib.  1865,  A.  fol.  528. 

[329]    BiDLET  V.  BiDLBY.    Fd>.  8,  1665. 

Liberty  given  under  the  19th  General  Order  of  Feb.  1861,  to  use  the  affidavits  of 
persons  who,  by  death  and  lunacy,  could  not  be  cross^xamined,  saving  jost 
exceptions. 

The  XlXtb  Order  of  5th  of  February  1861,  after  providing  for  the  mode  of  cross- 
examining  a  party  who  has  filed  an  affidavit,  proceeds : — "  And  unless  such  deponent 
or  witness  be  produced  accordingly,  such  affidavit  or  examination  shall  not  be  used 
as  evidence,  unless  by  the  specieu  leave  of  the  Court." 

In  this  case,  after  making  their  affidavit,  and  the  Defendant  had  given  notice  to 
cross-examine  them,  one  deponent  had  died,  and  the  other  had  become  insane  before 
they  could  be  cross-examined. 

Mr.  Selwyn  and  Mr.  Colt  applied,  under  the  above  order,  that  their  affidavits 
might  be  used. 

Mr.  Eddis,  conirit,  submitted  that  if  any  order  should  be  made,  it  must  be  with  a 
saving  of  just  exceptions. 

The  Master  of  the  Rolls  [Sir  John  Bomilly]  gave  liberty  to  use  the  affidavits, 
saving  just  exoeptions. 

Note.— See  Wighiman  v.  Wheelim,  23  Beav.  397 ;  Abadom  v.  Abadom,  24  Beav. 
243 ;  Tanswell  v.  Seurrah,  11  L.  T.  761 ;  and  BraUiuoaite  v.  Kmrns,  ante,  p.  202. 

[330]    Be  The  Lancashire  Brick  and  Tils  Company.    Monk  18,  20,  1865. 

[S.  C.  34  L.  J.  Ch.  331 ;  11  Jur.  (N.  S.)  406 ;  13  W.  K.  569.] 

The  holder  of  fully  paid-up  shares  in  an  insolvent  company  is  not  entitled  to  a 
winding-up  order,  but  where  it  is  solvent  and  other  shareholders  have  not  paid  up 
in  full,  he  may  have  a  winding-up  order,  upon  shewing  a  proper  case,  in  order  to 
enforce  contribution. 

This  was  a  petition  presented  by  Mr.  Mellor,  the  holder  of  thirty  paid-up  shares 
in  this  company,  for  a  winding-up  order. 

The  Petitioner  alleged  that  the  company  had  executed  a  bill  of  sale  of  the 
machinery  and  plant,  &c.,  in  favour  of  two  of  the  directors,  and  that  they  had 
advertized  them  for  sale.  That  the  company  had  ceased  to  carry  on  its  business. 
That  the  Petitioner  was  desirous  that  the  circumstances  under  which  the  bill  of  sale 
had  been  executed  should  be  investigated.  That  various  unsecured  debts  were  due 
from  the  company,  and  that  a  considerable  sum  was  due  for  unpaid  calls,  and  that 
payment  ought  to  be  enforced,  and  the  amount  applied  in  payment  of  the  debts,  and 
the  surplus  and  the  assets  ought  to  be  divided  among  the  contributories. 

This  petition  was  verified  only  by  an  affidavit  of  the  Petitioner  in  the  form  of  the 
Act,  on  belief. 

Mr.  £.  K.  Earslake,  in  support  of  the  petition. 

Mr.  Baggallay,  for  the  company,  opposed.  He  argued  that  the  Petitioner  was 
not  a  contributory,  and  that  he  had  proved  no  sufficient  case  to  entitle  him  to  a 
winding-up  order.     He  cited  Be  The  Patent  Artificial  Stone  Compomy  {ante,  p.  185). 

[331]  Mmch  20.  The  Master  of  the  Kolls  [Sir  John  Bomilly].  The 
Petitioner  has  not  made  out  a  case  for  winding  up  the  company. 

The  principle  on  which  the  Court  proceeids  is  this : — When  a  shareholder  in  a 
limited  company  has  paid  up  the  full  amount  of  his  shares,  it  is  obvious,  if  the 
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oompaoy  is  perfectly  insolvent,  that  he  has  no  interest  at  all  in  the  matter,  sad  is  not 
entitled  to  have  the  ooncern  wound  up.  But  a  person  who  has  fully  paid  up  his 
shares  is  interested  to  this  extent  :-'If  it  appears  that  the  debts  are  inconsiderable, 
that  the  business  has  stopped,  and  that  it  is  not  intended  to  carry  it  on,  and  the 
debts  are  thrown  on  the  Petitioners  and  two  or  three  other  persons,  to  the  exoneration 
of  the  general  body  of  shareholders,  then  I  think  he  is  entitled  to  come  for  a  winding 
up,  on  the  principle  that  equality  is  equity,  and  that  he  is  entitled  to  compel  the 
other  shareholders  to  contribute  towards  the  payment  of  the  debts  of  the  concern. 
Thus,  if  the  Petitioner  has  100  shares  which  he  has  fully  paid  up,  and  there  are  debts 
of  jCIOOO,  the  whole  of  which  have  been  paid  out  of  his  contribution,  while  there  are, 
perhaps,  two  or  three  hundred  other  shareholders  who  have  not  paid  a  penny  on 
their  shares,  he  is  entitled  to  compel  those  other  shareholders  to  contribute  towards 
the  payment  of  the  debts  of  the  company,  and  to  exonerate  him  from  all  beyond  his 
due  share  of  the  liability.     The  same  rule  would  apply  to  an  unlimited  company. 

I  do  not  intend  to  lay  down  as  a  rule  that  in  no  case  can  a  shareholder  in  a  limited 
company,  who  has  fully  paid  up  his  shares,  call  for  a  winding-up  order ;  but  if  he 
does  apply,  he  must  Taake  out  such  a  case  which  I  [332]  have  stated,  and  the  greater 
or  less  weight  of  the  busts  proved  is  then  to  be  considerad  by  the  Court 

Here  the  Petitioner  has  not  made  out  such  a  case  as  it  is  incumbent  on  him  to 
make  out    I  am  therefore  of  opinion  that  the  petition  must  be  dismissed  with  costs. 

[332]    In  re  The  London,  Birmingham  and  South  Staffordshire  Bankinq 
Company  (Limited).    Jan.  19,  Feb.  11,  1865. 

[S.  C.  34  L.  J.  Ch.  418 ;  12  L.  T.  46 ;  11  Jur.  (N.  S.)  316 ;  13  W.  R  446.] 

A  banking  company,  by  its  articles,  had  a  first  and  paramount  lien  upon  the  shares  of 
any  shareholder,  "  for  all  moneys  due  to  the  company  from  him."  The  bank  held 
bills  of  a  shareholder  for  a  debt  due  to  the  bank :  Held,  that  the  amount  of  the 
bills  was,  before  they  arrived  at  maturity,  "moneys  due  to  the  company,"  for 
which  it  had  a  lien  on  the  shares,  though  the  remedy  for  recovering  the  amount 
was  postponed,  and  that,  therefore,  the  hen  of  the  bank  had  priority  over  a  charge 
created  on  the  shares  by  the  shareholder  before  the  bills  arrived  at  maturity. 

The  facte  of  this  case  raised  a  question,  whether,  under  the  special  clause  in  the 
articles  of  association  of  this  banking  company,  the  company  had  a  lien  on  the  shares 
of  Nathaniel  Hitchin  Palmer,  for  the  payment  of  sums  of  money  which  the  company 
claimed  to  be  due  to  them  at  the  time  when  a  transfer  of  the  shares  to  another  person 
was  applied  for. 

The  clauses  affecting  this  question  were  in  these  words : — 

"  XIV.  The  company  shall  have  a  first  and  paramount  lien  upon  all  the  shares  of 
any  shareholder  for  all  moneys  due  to  the  company  from  him  alone  or  jointly  wiUi 
any  other  person. 

"  XXL  The  company  may  decline  to  register  any  transfer  of  shares  whilst  the 
shareholder  making  the  same  is  either  alone  or  jointly  with  any  other  person  [333] 
indebted  to  the  company  on  any  account  whatsoever,  or  unless  the  transferee  is 
approved  by  the  board." 

The  facts  which  raised  this  question  were  as  follows : — On  the  29th  of  April  1864 
the  bank  discounted  two  bills  of  Palmer's,  one  for  £2000,  and  another  for  jCIOOO,  at 
three  months,  which  became  due  on  the  30th  of  July  1864. 

Afterwards,  the  bank  renewed  these  bills  before  they  became  due,  by  another 
bill  for  £3000,  drawn  by  Palmer,  and  discounted  by  the  bank  on  the  28tn  of  July 
1864.    This  bill  would  become  due  on  the  Slst  of  October  1864. 

On  the  19th  of  July  1864  Palmer  became  a  shareholder  in  the  banking  company 
for  twenty -five  shares  of  £100  each. 

On  the  27th  of  July  1864  Mr.  Hankey  advanced  to  Palmer  £650,  secured  by  his 
bill  at  three  months,  which  became  due  on  the  30th  of  October  1864,  and  also  by  the 
deposit  of  the  certificates  for  the  twenty-five  shares. 
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On  the  4th  of  September  1864  Palmer  stopped  payment. 

On  the  7th  of  September  1864  Mr.  Hankey  received  the  deed  of  transfer  of  the 
twenty-five  shares,  of  which  the  certificates  had  previously  been  deposited  with  him, 
and  which  deed  of  transfer  was  executed  by  Palmer,  as  rtoarded  the  transferee,  in 
bluik;  but  the  [334]  name  of  Hickie,  a  clerk  of  Mr.  mnkey's,  was  afterwards 
inserted.    It  bore  date  the  30th  of  July  1864. 

On  the  following  day,  viz.,  the  8th  of  September,  the  deed  was  lodged  with  the 
bank  for  registration. 

On  the  3l8t  of  October  1864  the  bill  for  £3000,  which  became  due,  was  presented 
and  dishonoured ;  and  on  the  7th  of  November  1864  Hickie  called  at  the  bank  for 
the  new  certificates  of  the  shares  being  registered  in  his  name.  Thwenpon  the 
directors  stated  that  they  had  refused  to  permit  the  registration  of  the  shares  in  the 
name  of  Hickie,  because  the  bank  were  creditors  of  Palmer  before  the  deed  of  transfer 
was  executed  or  given  to  Mr.  Hankey. 

Mr.  Hankey  now  moved,  under  the  35th  section  of  the  Companies  Ast,  1862,  that 
the  register  of  the  company  might  be  rectified  by  entering  therein  the  name  of  Mr. 
Hickie,  instead  of  the  name  of  Mr.  Palmer,  as  the  holder  of  the  twenty-five  shares. 

Mr.  Baggallay  and  Mr.  Prendergast,  argued  that  no  "  moneys  were  due  to  the 
company  "  until  the  bills  arrived  at  maturity,  and  that  therefore  Hankey's  charge 
had  priority  over  the  bank. 

Mr.  Selwvn  and  Mr.  Surrage,  for  the  bank,  argued  that  the  debt  subsisted  from 
the  time  of  the  advance  of  the  money,  and  that  payment  alone  was  postponed  by  the 
bills.  They  also  argued  that  the  deed  of  transfer  executed  in  blank  was  void; 
Eibbleichite  v.  M'Momu  (6  Mees.  &  Wels.  200) ;  Tayler  v.  The  Great  Indian  Peninsula 
[336]  Railway  Compmy  (4  De  G.  &  J.  559) ;  and  that  the  bank  had  an  unlimited 
discretion  in  permitting  any  transfer. 

Mr.  W.  Morris,  for  Palmer. 

Mr.  Baggallay,  in  reply. 

Feb.  11.  The  Master  of  the  Bolls  [Sir  John  Komilly].  The  question  I  have 
had  to  determine  is  simply  whether  the  banking  company  were  creditors  of  Palmer 
on  the  bills  of  exchange  I  have  mentioned,  before  the  sum  became  due.  The  bank 
contends  that  they  were  creditors  from  the  29th  of  April  1864,  for  the  £3000,  and 
Mr.  Hankey  contends  that  there  was  no  debt  due  untal  the  bill  was  dishonoured. 

In  the  argument  before  me,  two  other  grounds  of  defence  were  raised  on  the  part 
of  the  bank.  One  was,  that  the  banking  company  had  an  unlimited  discretion  to 
refuse  the  transfer  to  any  transferee,  which  discretion  could  not  be  controlled ;  and 
the  next  was,  that  the  deed  of  transfer  was  executed  with  the  name  of  the  transferee 
in  blank,  and  that  this  avoids  the  deed.  I  think  it  unnecessary  to  go  into  these  two 
latter  defences,  because  on  the  first  I  am  of  opinion  that  there  was  a  debt  existing  in 
July  and  September,  due  from  Palmer  to  the  bank,  to  which  the  clause  in  the  articles 
which  I  have  read  applies. 

It  is  expressly  laid  down  in  Williams'  Saunders  (vol.  2,  p.  103  b.),  that  if  a  bill  be 
taken  on  account  of  a  debt,  and  [336]  nothing  be  said  at  tne  time,  the  original  debt 
still  remains,  but  the  remedy  for  it  is  suspended  until  the  instrument  has  attained 
maturity.  The  cases  of  Kearslake  v.  Morgan  (5  Term  Rep.  513) ;  Packford  v.  Maxtoell 
(6  Term  Rep.  53);  Tapley  v.  Martens  (8  Term  Rep.  451);  Stedman  v.  Goodi  (1  Esp. 
N.  P.  5) ;  Atkinson  v.  Hawdon  {2  Ad.  &  £1.  628),  all  establish  that,  unless  the  bill  is 
accepted  under  an  agreement  that  it  should  be  a  discharge  of  the  debt,  and  if  the  bill 
did  not  turn  out  to  be  tproductive,  the  original  debt  remains  in  full  force,  although 
all  right  of  suing  for  such  debt  is  suspended  until  it  be  ascertained  whether  such  bill 
is  or  is  not  productive,  to  use  Lord  Kenyon's  expression  in  one  of  the  oases 
referred  to. 

The  same  principle  is  very  clearly  laid  down  by  Lord  Langdale  in  the  case  of 
Sayer  v.  Wagstaff  (5  Beav.  423).     The  words  used  by  him  are  as  follows : — 

"The  debt  may  be  considered  as  actually  paid,  if  the  creditor,  at  the  time  of 
recei>'ing  the  note,  has  agreed  to  take  it  in  payment  of  the  debt,  and  to  take  upon 
himself  the  risk  of  the  note  being  paid,  or  if,  from  the  conduct  of  the  creditor  or  the 
special  circumstances  of  the  case,  such  an  agreement  is  legally  to  be  implied."  But, 
in  the  absence  of  any  special  circumstances  throwing  the  risk  of  the  note  upon  the 
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ereditor,  hia  receiving  the  note  in  lien  of  present  payment  of  the  debt  in  no  more 
than  giving  extendeacredit,  postponing  the  demand  for  immediate  payment,  or  giving 
time  for  the  payment  on  a  future  day  in  consideration  of  receiving  this  species  of 
security.  Whilst  the  time  runs,  payment  cannot  legally  be  enforced,  but  the  debt 
continues  till  payment  is  actually  made ;  and  if  payment  be  not  made  when  the  time 
has  run  out,  [337]  payment  of  the  debt  may  be  enforced  as  if  the  note  had  not  been 
given." 

I  do  not  think  that  the  fact  of  the  renewed  bills  being  taken  by  the  company  in 
Ueu  of  the  old  ones  affects  the  case,  or  the  principles  to  which  I  have  referred.  A 
qoestion  might  possibly  arise,  if  the  old  bills  had  been  retained  by  the  company, 
whether  they  could,  in  case  of  the  second  set  of  bills  not  being  paid,  have  sued  on  the 
old  bills ;  as  to  this  there  is  no  evidence.  But  whether  they  could  or  could  not,  they 
could  have  sued  on  the  original  debt,  which  subsisted  during  the  whole  time,  but  the 
remedy  for  the  recovery  of  which  was  only  suspended  during  the  running  of  bills,  and 
was  not  discharged  unless  and  until  the  bills  were  paid. 

I  think,  then,  that  these  were  moneys  due  to  the  company  from  Mr.  Palmer,  at 
the  time  when  the  deed  of  transfer  was  presented  for  registration,  and  they,  the 
company,  under  the  claim,  have  and  are  entitled  to  enforce  a  lien  thereon. 

The  motion  must  be  refused  with  costs. 


[338]    ScARUETT  V.  Lord  Abinoeb.    March  4,  1865. 

Propertv  was,  by  will,  limited  to  the  Defendant,  on  condition  of  his  settling  some 
Scotch  estates  within  a  limited  time  on  trusts,  the  validity  and  effect  of  which  were 
doubtful.  The  Defendant  settled  the  estates  within  the  time,  in  general  terms,  on 
the  persons  on  whose  behalf  the  condition  was  imposed.  Held,  that  this  was  a 
sufficient  compliance  with  the  condition. 

The  second  Lord  Abinger,  by  his  will,  made  in  the  English  form  and  dated  in  1861, 

fave  his  real  and  personal  estate  to  trustees,  in  trust  tor  the  Defendant,  the  third 
ord  Abinger,  but  upon  this  condition : — "  Upon  condition,  nevertheless,  that,  within 
two  months  siter  my  death,  my  son  do  enter  into  a  deed  of  trust,  settling  my  estate 
in  Invemess-shire,  upon  the  heirs  to  the  peerage  of  my  father  in  succession ;  and  in 
order  to  compel  the  performance  of  this  condition,  my  trustees  shall  have  the  power 
of  retaining  my  lands  in  England,  for  the  use  and  benefit  of  my  brothers,  until  this 
condition  shall  be  complied  with." 

The  testator  signed  a  holograph  but  unattested  paper  annexed  to  his  will,  dated 
the  23d  of  June  1861,  and  purporting  to  be  a  codicil  thereto,  which  was  in  the  words 
and  figures  following : — "  I  desire  my  said  trustees  and  executors  to  use  the  powers 
given  to  them  in  my  will,  and  I  request  mv  son's  consent  to  the  same,  to  have  the 
estate  of  Inverlochy  and  the  fisheries  settled  upon  my  daughter  Frances  Mary,  after 
the  failure  of  the  peers  and  the  heirs  to  the  peerage,  for  her  own  use  and  benefit,  but 
under  condition  to  pay  £10,000,  in  equal  shares,  to  Mary  Augusta  Currey  and  Elliot 
Currey,  my  sister  Louise's  children,  and  under  condition  of  repaying  to  any  daughter 
of  my  son  the  fortune  she  received  or  is  to  receive  from  my  estate.' 

The  testator  died  on  the  24th  of  June  1861. 

[3W]  On  the  16th  of  August  1861  the  Defendant,  Lord  Abinger,  executed  a  deed 
in  the  Scotch  form,  and  with  due  formalities,  whereby,  after  reciting  the  will  and  patent 
of  peerage,  and  the  doubts  which  existed  as  to  the  legal  effect  of  the  will,  he  gave, 
granted  and  disposed  to  and  in  favour  of  "  the  trustees  and  their  heirs,"  all  the  Scotch 
property,  "  in  trust,  as  for  such  parts  as  were  the  subject  of  any  condition  imposed  by 
the  will  and  holograph  writing,  for  the  use  and  behalf  of  the  person  or  persons  in 
whose  favour  such  condition  is  imposed,  and  as  to  the  residue,  if  any,  in  trust  for  the 
Defendant^  his  heirs  and  successors." 

By  the  Scotch  law,  this  deed  effectually  vested  the  Scotch  property  in  the  trustees, 
for  the  purpose  of  fulfilling  the  condition  imposed  by  the  will,  according  to  the 
interpretation  which  might  be  put  upon  it  by  the  proper  tribunal. 
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QaeationB  had  arisen  aa  to  the  true  oonatmetion  of  the  oonditioii,  and  whethw  the 
deed  was  a  sufScient  oomidiaoce  with  it.  ^ 

This  bill,  filed  by  the  triutees,  alter  stating  the  ciroamatancea,  and  referring  to  die 
"  Act  for  the  Amendment  of  the  Law  of  Entail  in  Soodand  "  (11  &  12  Viet  c.  36X 
and  that  they  had  been  advised  that  the  estate  ooold  not  now  be  setded  on  the  heirs 
of  the  peerage  in  perpetuity,  prayed  a  dedaiadon  that  the  deed  was  a  sufficient 
performance  of  the  condition,  and  if  not,  then  that  the  Defendant  might  be  ordered 
to  execute  proper  deeds. 

Mr.  Hobhouse  and  Mr.  G.  O.  Morgan,  for  the  different  parties,  submitted  that  the 
Defendant  had  sufficiently  complied  with  the  condition  by  declaring  the  [SM]  tnuts 
by  reference  without  naming  persons  or  defining  the  estate  and  interests  which  they 
were  to  take. 

Thb  Master  of  thk  Bolls  [Sir  John  Bomilly].  I  think  the  Defendant  has 
done  all  that  he  was  under  any  obtigadon  to  da 

[340]    Willis  v.  Wilub.    Feb.  21,  March  6,  1865. 

[S.  C.  34  L.  J.  Ch.  313 ;  13  W.  E.  633.] 

A  marriage  settlement,  "  in  order  to  make  some  provision  for  "  the  intended  wife,  in 
case  she  should  survive  her  husband,  settled  some  of  the  husband's  copyholds  after 
his  death,  on  her  for  life.  Held,  that  she  was  not  thereby  barred  of  her  freebench 
in  other  copyholds,  of  which  the  husband  died  intestate. 

This  was  a  special  case  for  the  opinion  of  the  Court,  under  the  13  &  14  Vict, 
c.  35,  which  stated  to  the  effect  following : — 

On  the  marriage  of  Edward  Willis  with  the  Defendant,  then  Harriot  Till,  spinster, 
a  settlement  was  executed,  dated  the  14th  of  October  1854.  It  was  made  between 
Edward  Willis  of  the  first  part,  Harriot  Till  of  the  second  part,  and  two  trustees  of 
the  third  part;  and  thereby,  after  reciting  that  Edward  Willis  was  seised  of  the 
copyholds  after  described  for  an  estate  of  inheritance  in  fee-simple,  at  the  will  of  the 
lord  according  to  the  custom  of  the  manor  of  Wargrave,  and  reciting  that,  upon  the 
treaty  for  the  intended  marriage,  Edward  Willis  proposed  and  agreed  to  settle  and 
assure  these  copyholds  to  the  uses  thereinafter  expressed :  It  was  witnessed,  "  that  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the  intended  marriage,  and 
of  the  premises,  and  in  order  to  make  some  provisicn  for  Harriot  TM,  in  ease  she  should 
survive  her  said  intended  husband,  and  also  for  the  nominal  oonsideradon  therein 
mentioned,"  Edward  Willis  covenanted  with  the  trustees  to  surrender  a  cottage  at 
Crazy  Hill,  and  seven  cottages  or  tenements  at  the  Holt,  all  holden  of  the  numor  of 
War-[341]-grave ;  to  hold  the  same  unto  the  trustees  to  the  use  of  Edward  Willis 
until  the  marriage,  and  after  the  solemnization  thereof,  to  the  use  of  Edward  Willis 
for  life,  without  impeachment  of  waste,  and  after  his  decease,  to  the  use  of  Harriot 
Till  and  her  assigns  for  life,  without  impeachment  of  waste ;  and  after  the  decease  of 
the  survivor  of  them,  to  the  use  of  Edward  Willis,  his  heirs  and  assigns  for  ever. 

The  settlement  contained  powers  of  leasing,  sale  and  exchange  to  be  exercised  by 
Edward  Willis  and  Harriot  Till  in  manner  therein  mentioned. 

There  was  no  issue  of  the  marriage,  and  Edward  Willis  died  intestate  in  March 
1863,  leaving  the  Plaintiff  his  customary  heir  according  to  the  custom  of  the  manor 
of  Wargrave. 

In  addition  to  the  copyholds  comprised  in  the  settlement,  Edward  Willis  was,  at 
the  date  thereof  and  at  his  death,  seised  of  another  copyhold,  called  "  The  Queen 
Adelaide  Public-House,"  which  was  held  of  the  same  manor. 

The  annual  income  of  the  copyholds  comprised  in  the  settlement  was  £40,  and  the 
annual  income  of  "  The  Queen  Adelaide  Public-House  "  was  £24. 

In  the  manor  of  Wargrave  the  following  custom  prevailed : — 

"  A  woman,  not  being  a  widow  before  ner  marriage  with  the  copyholder  of  this 
manor,  after  the  decease  of  her  husband,  being  a  copyholder,  may  hold  the  copvhold 
lands  which  were  her  husband's,  so  long  as  she  keepeth  herself  sole  and  chaste.' 
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[S47|  Tbe  question  for  the  opinion  of  the  Court  was  whether,  having  regard  to 
the  settlement  and  to  the  above  facts,  the  widow  was  entitled  to  hold  The  Queen 
Adelaide  Public-House,  in  addition  to  the  settled  property,  so  long  as  she  kept  herself 
sole  and  chaste. 

Mr.  Waller,  for  the  oustonuuy  heir.  According  to  all  the  authorities,  tbe  provision 
made  for  the  widow  by  her  marriage  settlement  bars  her  right  to  freebench.  In  Dyke 
v.  BmdaU  (De  Grez,  M.  &  Q.  209),  a  settlement  was  mule  on  the  wife,  upon  her 
marriage,; "for  providing  a  competent  jointure  and  provision  of  maintenance"  for 
her ;  this  was  held  by  Lord  St.  Leonards  to  bar  her  dower.  So  in  Oarthihore  v.  Chalie 
{10  Yes.  1),  where  the  settlement  was  for  making  some  provision  for  her  in  case  she 
should  survive  him.  In  a  previous  case  of  Vizod  v.  Lonaon  (Kelynge,  17,  and  cited 
3  Atk.  8,  and  1  Yes.  sen.  65),  a  bond  was  given  before  marriage  for  the  livelihood 
and  maintenance  of  the  wife  if  she  should  survive  her  husband.  This  Lord  King  held 
to  bar  her  dower.  So  in  HarnUbm  v.  Jadaon  (2  Jones  &  Lat.  295),  where,  by  marriage 
articles,  it  was  stipulated  that  if  the  husband  should  die  in  the  life  of  his  wife,  she 
should  have  one-half  of  his  real  and  personal  estate,  the  Court  held  that  her  dower 
was  barred. 

Mr.  Casson,  for  the  widow.  There  is  no  intention  apparent  in  this  settlement  to 
dejnrive  the  widow  of  her  right  to  freebench  in  any  part  of  the  copyhold,  as  to  which 
her  husband  might  die  intestate.  A  general  provision  for  a  wife  is  not  a  bar ;  Tinney 
V.  Tinney  (3  Atk.  8) ;  and  to  exclude  her  dower  there  must  be  clear  words,  or  a  clear 
and  manifest  implication ;  Birmingham  v.  [343]  Kinoan  (2  Sch.  &  Lef.  444) ;  Power  v. 
Sheil  (1  MoUoy,  296).  In  Couch  v.  StnUton  (4  Ves.  391),  the  husband,  for  making  some 
provision  for  his  wife  and  her  issue,  covenanted  to  pay  a  sum  of  money  to  the  wife  if 
she  survived  and  had  no  issue.    This  was  held  not  to  bar  the  dower. 

Here  the  clear  intention  was  to  provide  some  certain  and  indefeasible  provision 
for  the  intended  wife  during  her  widowhood,  and  not  to  bar  her  of  any  uncertain 
rights  which  she  might  possibly  acquire  by  the  death  of  her  husband  intestate. 

Mr.  Waller,  in  reply. 

Mareh  6.  Thk  Mastkr  of  the  Bolls  [Sir  John  Bomillyl.  The  question  in 
this  case  is,  whether  the  following  provision  in  a  deed  executed  before  marriage  bars 
the  wife  of  her  freebench  in  the  descended  copyholds  of  her  predeceased  husband. 
[His  Honor  stated  it.] 

It  is  argued,  on  the  authority  of  many  cases,  to  which  I  shall  presently  refer, 
that  such  a  covenant  in  a  deed  will  bar  dower;  and  it  may,  I  think,  be  stated 
generally,  that  the  settlement  of  a  jointure  made  before  marriage  upon  the  wife  will 
oar  the  wife's  dower.  Oarthehore  v.  Chaiie  (10  Yes.  1) ;  Hamilton  v.  Jadcson  (2  Jones 
&  Lat.  295),  and  many  other  cases. 

Many  cases  were  cited  for  the  purpose  of  shewing  [341]  that  when  the  provision 
was  stated  to  be  for  the  purpose  of  providing  for  the  wife's  livelihood  and  mainten- 
ance, it  would  bar  her  dower.  But,  in  all  these  cases,  it  is  an  inference  to  be  drawn 
from  the  settlement  and  the  provision  thereby  made  for  the  wife,  and  in  considering 
this  inference,  it  is  important  to  bear  in  mind  the  distinction  which  arises  between 
dower  and  freebench.  If  the  right  to  dower  once  attached  to  the  freehold,  the 
husband  could  not  sell  the  land ;  but  this  is  not  so  in  copyholds.  The  wife  has  no 
title  to  freebench  by  reason  of  her  marriage,  as  she  has  to  dower;  she  is  only 
entitled  to  her  freebench  in  case  tbe  husband  dies  seised  of  the  copyhold. 

So  regarding  it,  it  is  important  to  observe  that  no  intention  that  the  wife's  ri^ht 
to  freebench  should  be  barred  is  expressed  in  the  settlement,  and  I  am  of  opinion 
that  no  such  intention  can  be  properly  deduced  by  implication  from  the  settlement. 

The  husband  had  always  the  power  to  bar  the  wife's  freebench  by  a  surrender, 
and  cannot  therefore  be  supposed  to  have  made  the  settlement  for  the  purpose  of 
acquiring  any  greater  power  over  the  remainder  of  his  copyhold  estates,  as  would 
have  been  the  case  with  respect  to  freehold  lands  of  inheritance.  The  object  and 
purview  of  the  settlement  appears  to  me  to  have  been  merely  to  resti-ain  the 
husband  from  alienating  this  particular  copyhold  during  his  life,  leaving  it  free  to 
him  to  alienate  all  the  rest  of  his  copyholds :  but  the  event  of  the  husband's  dying 
intestate,  and  without  having  barred  his  wife's  freebench  by  surrender,  was  not 
contemplated,  and  was  not  provided  for. 
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This  principle  is  illustrated  by  the  decision  of  Lord  [S4B1  Bedeodale  in  Birmingham 
V.  KervxM  (2  &h.  &  Lef.  444).  There  the  testator  gave  a  house  and  demesne  to  hi* 
wife  for  life,  with  a  direction  that  she  should  pay  for  it  13s.  per  acre,  and  keep  the 
place  in  perfect  repair.  Lord  Redesdale  held  that  this  disposition  was  ineonostent 
with  the  intention  that  she  should  have  dower  out  of  tiaia  same  estate,  bnt  that  this 
disposition  could  not  bar  her  of  her  dower  in  the  rest  of  his  real  property. 

Here,  if  the  settlor  had  intended  to  deprive  the  wife  of  her  freebenoh,  he  might 
have  done  so  by  disposing  of  the  oopyholos,  or  by  expressing  in  the  deed  that  tiie  ■ 
provision  was  in  lieu  of  freebench ;  but  he  has  done  neither,  and  the  consequence  is 
that,  in  my  opinion,  the  wife  is  entitled  to  the  provision  made  for  her  by  the 
settlement,  and  also  to  her  freebenoh  in  the  copyholds  descended. 

[346]    Hout  V.  Davhs.    Feb.  16, 1865. 

A  testator  bequeathed  his  real  and  personal  estate  in  trust  to  pay,  for  the  benefit  of 
his  son  (a  lunatic),  an  annuity,  until  he  should  be  able  to  manage  his  affairs,  and 
if  he  ever  returned  to  a  sound  mind,  then  he  directed  he  should  "divide"  his 
.  residuary  estate  with  his  sister.  The  testator  then  gave  the  whole  residue  (subject 
to  the  contingency  of  his  son's  becoming  of  sound  mind)  to  his  daughter  for  life, 
and  afterwards  as  she  should  appoint.  Held,  that  the  daughter  took  the  whole, 
subject  to  the  annuity  and  to  the  contingency ;  but  that  if  the  aaa  recovered  his 
reason,  he  would  be  entitled  not  only  to  one-half  of  the  capital  but  to  one-half  of 
the  income  from  the  testator's  death. 

The  testator  gave  and  bequeathed  all  his  real  and  personal  estate  unto  his  trustees, 
upon  the  following  trusts  : — 

"  Upon  trust  to  pay  an  annuity  of  any  sum,  not  exceeding  £400  a  year,  to  be 
secured  on  any  part  of  my  estate  which  my  executors  and  trustees  may  think  best, 
to  or  for  the  benefit  of  my  only  surviving  son  Algernon  ^46]  John  Brewer,  for  his 
life  or  until  he  is  enabled  to  manage  his  own  affairs.  If  he  ever  does  return  to  a 
sound  mind,  then  I  direct  that  he  shall  divide  my  residuary  estate  with  his  sister 
Frances  Jane." 

And  after  bequeathing  some  legacies,  he  proceeded : — 

"And  all  the  rest  and  residue  of  my  real  and  personal  estate  (subject  to  the 
contingency  of  my  son  becoming  of  a  sound  mind),  I  give  to  and  direct  that  the  same 
shall  be  held  by  my  trustees  and  executors,  upon  trust  for  my  daughter,  Frances 
Jane,  for  her  sole  and  separate  use  during  her  life,  and  after  her  decease,  for  such 
person  and  persons  as  she  shall  give,  direct  or  appoint  absolutely." 

The  testator  died  in  1857,  his  son  Algernon  John  Brewer,  although  not  found  a 
lunatic  by  inquisition  until  1864,  had  been  of  unsound  mind  ever  since  the  year  1846, 
and  he  still  continued  to  be  a  lunatic. 

The  residuary  personal  estate  exceeded  £36,000. 

Questions  had  arisen  whether  the  daughter  was  entitled  to  the  whole  income  of 
the  testator's  residuary  real  and  personal  estate,  after  payment  of  the  annuity  of 
£400  so  long  as  the  son  continued  to  be  of  unsound  mind,  or  whether,  until  he 
should  die  or  should  be  restored  to  reason,  the  trustees  ought  to  hold  one  moiety  of 
the  real  and  personal  estate,  and  of  the  income  thereof,  in  trust  for  the  daughter  and 
her  appointees,  and  the  other  moiety  in  trust  for  the  son,  and  to  abide  the  contingency 
of  his  being  restored  to  reason,  and  ought,  pending  such  contingency,  to  accumulate 
the  surplus  income  of  the  second  moiety  for  the  benefit  of  whoever  should  ultimately 
prove  to  be  entitled  to  the  [3471  principal  of  such  moiety,  or  who  was  entitled  to 
the  surplus  income  of  the  second  moiety  pending  such  contingency,  and  how  the 
same  surplus  income  ought  to  be  dealt  with  by  the  trustees  during  such  contingency. 

This  suit  was  instituted  by  the  testator's  daughter  against  the  executor  and  her 
brother  and  his  committee  to  have  the  rights  and  interests  declared. 

Mr.  Hobhouse  and  Mr.  Jenkinson,  for  the  Plaintiff,  argued  there  was  an  absolute 
gift  to  her,  subject  to  the  contingency  of  the  son's  recovery,  and  that,  undl  that 
event  happened,  the  whole  income  belonged  to  the  Plaintiff. 
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Mr.  Soathgate  and  Mr.  Bathurst,  for  the  brother  and  hu  oommittee,  argued  that 
a  moiety  of  the  inoome  must  aooamalate  until  the  event  either  happened  or  failed ; 
Oeitery  r.  Fitzgerald  (Jacob,  468).  That  the  income  of  the  real  estate  must  either 
accamolate  or  go  to  the  heir  at  Uw ;  Hodgson  v.  Earl  of  Beetive  (1  HeuL  &  M.  376 ; 
10  H.  of  L.  C.  666). 

Mr.  Miller,  for  the  executor. 

Thk  Master  of  thk  Solus  [Sir  John  Bomilly].  I  read  this  will  thus :— I  give 
JUOO  a  year  to  my  son,  and  the  whole  residue  to  my  daughter  for  life,  and  afterwards 
as  she  shall  appoint.  But  if  my  son  ever  recovers  his  senses,  he  is  to  "  divide  "  the 
residuary  estate  with  his  sister.  She  must,  therefore,  in  that  event,  transfer  to  him 
one-half,  and  aooount  for  the  income  of  it  from  the  time  of  the  testator's  death. 

[348]  I  am  disposed  to  make  a  deolaration  that  the  whole  capital  and  interest  is 
given  to  the  daughter,  subject  to  the  contingency  of  the  son's  returning  to  a  sound 
mind. 

If  the  Plaintiff  can  give  an  undertaking  that  the  corpus  shall  abide  any  order 
which  the  Court  may  make  in  respect  of  past  income,  I  will  order  the  whole  income 
to  be  paid  to  the  Plaintiff. 

Beg.  Lib.  1865,  fol.  1518. 


[349]    HoDGX  V.  Foot.    April  26,  1865. 
[See  In  re  Bowman,  1889,  41  Ch.  D.  529.] 

The  rule,  as  settled  by  modern  authorities,  is  that  the  word  "  survivor "  is  to  be 
construed  strictly,  and  is  not  to  be  read  "  other,"  unless  the  rest  of  the  will  should 
render  the  more  liberal  and  less  literal  construction  essential,  for  the  purpose  of 
carrying  into  execution  the  objects  expressed  by  the  will. 

A  testator  gave  one-third  of  his  real  and  personal  estate  to  each  of  his  three  daughters 
for  life^  and  after  their  respective  deaths,  to  their  respective  children.  But  in  case 
any  or  either  of  the  three  daughters  should  die  without  leaving  anv  child,  ot  if  all 
should  die  under  twenty-one,  uien  the  share  of  the  daughter  "  so  uying  should  be 
for  the  separate  use  of  the  surviving  daughter  or  daughters  and  their  children  per 
stirpes."  Held,  that  " surviving "  ought  to  be  construed  "other."  Consei^^uently, 
one  having  died  leaving  children  in  1803,  and  a  second  in  1837  leaving  a  child,  and 
the  third  in  1864  leaving  no  child,  it  was  held  that  the  share  of  the  last  was 
divisible  jwr  stirpes  among  the  children  of  the  two  former. 

The  question  on  this  petition  was  as  to  the  construction  to  be  put  on  the  will  of 
William  Chappell,  formerlv  of  Devonport,  which  bore  date  the  16th  of  July  1798,  by 
it  he  gave  his  freehold  and  his  residuary  personal  estate  in  trust  to  pay  one-third  of 
the  income  to  his  daughter.  Christian  Hamblv  Chappell,  for  life,  with  remainder  to 
her  children  as  tenants  in  common,  when  and  as  they  should  severally  attain  their 
ages  of  twenty-one  years,  with  such  benefit  of  survivorship  among  such  children,  and 
such  maintenances  out  of  the  rents  and  profits,  interest  and  dividends  of  the  said  one- 
third  part,  until  they  should  attain  the  age  of  twentv-one  years,  as  was  usual  in  such 
cases ;  and  one  other  third  part  in  like  manner  to  Ann  Chappell,  with  remainder  to 
her  children;  and  the  remaining  third  part  in  like  manner  to  Harriet  Chappell,  with 
remainder  to  her  children ;  and  the  will  then  proceeded  as  follows : — 

"  I  declare  it  to  be  my  will  and  meaning  that,  in  case  any  or  either  of  my  said 
three  daughters  should  happen  to  die  without  leaving  any  child  or  children,  or  leaving 
such,  all  of  them  should  happen  to  die  under  the  age  of  twenty-one  years,  then  the 
share  or  shares  of  the  daughter  or  daughters  so  dying  shall  be  for  the  separate  [360] 
use  of  the  surviving  daughter  or  daugniers  and  their  children  per  stirpes. '  And  the 
testator  directed  his  trustees  "to  release,  convey,  transfer,  assisn,  pay,  apply  and 
dispose  of  the  same  share  of  the  rents,  issues  and  profits,  dividends  and  proceeds 
thereof,  for  the  benefit  of  such  surviving  daughter  and  daughters  and  their  children, 
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in  the  same  manner  as  was  thereinbefore  by  him  directed  oonoeming  the  original 
share  or  one-third  part  of  sooh  dauf^ter  or  daughters  and  their  ohildren." 

The  testator  died  in  1801. 

Christian  married  Mr.  Hodge,  had  two  children,  who  attained  tweaty-one,  and 
died  in  November  1803. 

Ann  married  Mr.  Croad,  and  she  died  in  January  1837,  she  had  only  one  child,  a 
daughter,  who  married  Mr.  Gennys,  who  were  both  Go-plaintiffs. 

Harriet  married  Mr.  Hall,  and  died  in  November  1864,  without  leaving  any  issae 
surviving  her. 

The  question  was,  to  whom  Harriet's  share  was  to  go  under  the  gift  over  "for  the 
separate  use  of  the  surviving  daughter  and  daughters  and  their  chilcuren  per  stirpes." 

Mr.  Bageallay  and  Mr.  Freeman,  for  the  Petitioners. 

Mr.  Ho^ouse,  Mr.  Bawlinson  and  Mr.  W.  Morria,  for  the  Beepondenta. 

April  26.  Ths  Master  of  the  Rolls  [Sir  John  Bomillyl.  If  the  word  "sur- 
viving "  is  to  be  read  "  other,"  then  [361]  it  would  probably  follow  that  the  word 
"and  must  be  read  "or,"  in  which  event  the  ohildren  of  Mrs.  Hodge  and  of  Mrs. 
CrMd  would  divide  Mrs.  Hall's  share  equally  between  them,  and  each  family  would 
take  a  moiety. 

The  decisions  on  this  subject  are  very  conflicting,  although  the  rule  as  settled  b^ 
modem  authorities  is,  that  the  word  "survivor "is  to  be  construed  strictly,  and  is 
not  to  be  read  "  other,"  unless  the  rest  of  the  will  should  render  the  more  liberal  and 
less  literal  construction  essential,  for  the  purpose  of  carrying  into  execution  the  objects 
expressed  by  the  will ;  the  exception  to  the  strict  construction  of  the  word  cannot 
be  reduced  to  any  definite  rule,  and  must  depend  upon  the  words  of  each  will  itself. 

In  the  present  case  the  scope  and  object  of  the  will  taken  together,  coupled  with 
two  cases  which  nearly  approach  the  present^  induce  me  to  hold  that  the  proper 
construction  in  this  particular  case  is  the  wider  and  less  literal  construction,  which 
will  let  in  the  children  of  a  predeceased  daughter. 

It  is  clear  that  the  testator  did  not  intend  the  children  of  a  surviving  daughter  to 
take  conjointly  with  the  mother,  but  that  they  were  intended  to  take  either  after  a 
life-estate  in  the  mother,  or  in  substitution  for  their  mother.  Even  if  no  question 
had  arisen  as  to  the  effect  of  the  word  "  surviving,"  as,  for  instance,  if  Mrs.  HsU  had 
died  without  issue  before  either  of  her  sisters,  still  the  surviving  sisters  would  have 
taken  for  life,  with  remainder  to  their  children,  according  to  the  express  words  of  the 
direction  contained  in  the  subsequent  part  of  the  will  as  regards  the  accrued  share. 
It  is,  I  think,  the  scope  of  this  will,  to  make  this  apply  to  every  share,  and  that  the 
circumstance  of  the  death  of  a  [362]  daughter  having  issue,  before  the  death  of  one 
without  issue,  was  not  intended  to  interfere  with  this  design.  This  onl^  can  be 
carried  into  effect  by  holding  the  word  "surviving"  to  mean  "other."  Besides  this, 
it  would  lead  to  an  intestacy  as  to  this  share,  which  is  a  result  the  Court  would  very 
reluctantly  find  itself  compelled  to  arrive  at 

The  same  view  seems  to  have  been  taken  by  the  Court  in  two  cases,  which  cannot 
well,  I  think,  be  distinguished  from  the  present,  one  is  Harmon  v.  Dickenson  (1  Bro. 
C.  C.  91),  which,  however,  is  a  very  short  case,  and  is  in  these  words : — "A  bequest 
to  two  daughters  of  the  testator,  and  if  one  should  die  vrithout  issue,  then  to  the 
surviving  daughter  and  her  issue.  One  of  the  daughters  married,  and  died  leaving 
issue,  then  the  unmarried  daughter  died.  Lord  Chancellor  held  that  the  money  went 
to  the  issue  of  the  married  daughter,  although  she  did  not  survive  her  sister." 

It  has  been  stated  that  little  reliance  can  be  placed  on  a  case  so  short,  where  the 
words  of  the  will  are  not  set  out,  and  little  discussion  seems  to  have  occurred,  and 
where,  by  construing  the  word  "  surviving  "  to  mean  "  other,"  the  gift  would  have  been 
too  remote,  as  arising  after  an  indefinite  failure  of  issue,  in  which  case  the  Courts 
never  construe  the  word  "surviving"  to  mean  "other." 

But  I  have  caused  the  registrar's  book  (1)  to  be  examined  for  that  case,  and  I  have 
extracted  the  words  of  the  will,  which  shew  that  the  word  "  issue  "  in  that  will  is 
restricted  to   "children,"  and    consequently  that  the    de-[363]-cision    cannot    be 

(1)  Eeg.  Lib.  1780,  A.  fol.  611.  See  1  Bro.  C.  C.  91  (5th  ed.),  where  the  facts 
are  set  out  from  the  registrar's  book. 
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impeached  on  the  ^nnd  that,  hy  constming  "  sarvivin^ "  to  mean  "  other,"  a  gift 
over  after  an  indefinite  failure  of  issue  was  created.  I  think,  however,  that  the  rule 
to  referred  to,  viz.,  that  the  Court  will  never  construe  the  word  "  surviving  "  to  mean 
"other,"  when  by  so  doing  it  creates  an  intestacy,  which  is  a  sound  one,  rather  helps 
the  oonstraction  in  this  ease,  and  the  construction  may  be  said  to  apply,  because  if 
the  Court  will  not  read  "  surviving  "  to  mean  "  other  "  where  it  defeats  the  will  and 
creates  an  intestacy,  e  conveno  it  derives  a  strong  argument  in  favour  of  so  construing 
the  word  "  surviving,"  if  by  so  doing  it  avoids  an  intestcioy. 

The  other  case  is  more  distinct,  it  is  the  case  of  ttawkms  v.  Hanurton  (16  Sim. 
410),  the  concluding  words  of  the  judgment  of  the  Vice-chancellor  explain  the 
woras  of  the  will,  and  also  his  reason  for  determining  that  "survivor"  meant 
"other." 

It  follows  from  hence,  that  I  think,  by  parity  of  reasoning,  that  "surviving" 
means  "other,"  and  that  the  children  take  by  substitution  for  the  parent ;  nor  am  I 
clear  that  the  word  "  surviving  "  may  not  be  extended  to  the  children  of  the  daughter 
in  this  instance,  having  regard  to  the  division  which  immediately  follows  when  he 
gives  the  accrued  share  in  the  same  manner  as  the  original  shares. 

In  my  opinion,  the  children  of  Mrs.  Hodge  and  of  Mrs.  Croad  take  Mrs.  Hall's 
share  per  slopes,  that  is,  one  moiety  equallv  between  the  children  of  Mrs.  [364] 
Hodge,  and  the  other  moiety  to  the  cbild  of  Mrs.  Croad. 

NoTB. — See  Greemoood  v.  Percy,  26  Beav.  572 ;  HoUemd  v.  AUsop,  29  Beav.  498 ; 
In  re  Ka^'s  WiO,  32  Beav.  122 ;  BhrndeU  v.  Chapman,  33  Beav.  648. 

[364]    OiLBBRTSON  V.  GiLBEBTSON.     May  24,  1865. 

[S.  C.  12  L.  T.  816  J  13  W.  R.  765.  See  PowOl  v.  Riley,  1871,  L.  S,  12  Eq.  181 ; 
Harloe  v.  Harloe,  1875,  L.  B.  20  Eq.  473.  Distinguished,  'In  re  Banks  [19051, 
1  Ch.  547.] 

Personal  estate  held  exonerated  from  the  payment  of  "funeral  and  testamentary 
expenses  and  debts." 

A  testator  bequeathed  his  leasehold  and  personal  property  (except  plate)  to  his  wife 
absolutely,  and  he  devised  his  real  estate  in  trust  to  sell,  and  out  of  the  produce  to 
pay  "his  funeral  and  testamentary  expenses  and  debts,"  and  to  invest  "the 
residue  "  and  pay  the  income  to  his  wife  for  life,  with  remainders  over.  Held  that 
the  "  funeral  and  testamentary  expenses  and  debts  "  were  primarily  payable  out  of 
the  produce  of  the  real  estate. 

The  costs  of  a  special  case,  to  obtain  the  opinion  of  the  Court  on  the  true  construction 
of  a  will,  held  not  to  be  "  testamentary  expenses." 

This  was  a  special  case  for  the  opinion  of  the  Court,  under  the  following 
circumstances : — 

The  testator,  by  his  will,  expressed  himself  in  substance  as  follows : — 

"I  give  and  bequeath  all  my  leasehold  house  called  Eryldran,  and  all  other 
leasehold  premises  which  are  or  shall  be  holden  by  me,  and  all  other  my  personal 
property  over  which  I  have  a  disposing  power  (except  silver  plate),  to  my  dear  wife 
Anne  Catherine  Gilbertson  absolutely.  And  I  give  and  bequeath  my  said  plate  to 
my  said  dear  wife  for  the  term  of  her  natural  life,  and  after  her  decease,"  he  gave 
the  plate  to  other  persons. 

He  then  devised  all  his  real  estates  to  his  brother  in  fee  on  trust,  as  soon  as 
conveniently  might  be  to  sell,  and  he  proceeded  as  follows : — 

"  And  I  declare  that  my  brother,  Lewis  Gilbertson,  and  his  heirs,  executors  and 
administrators,  shall,  by  and  out  of  the  moneys  to  arise  by  the  sale  of  my  said  real 
estate,  pay  my  frmercU  and  testameniary  ez^^lSS]-penses  and  debts,  and  shall  invest  the 
residue  of  the  said  moneys,  in  his  or  their  name  or  names,  in  any  of  the  public  stocks 
or  funds  of  Great  Britain,"  &c  "  And  I  declare  that  the  said  trustee  or  trustees  shall 
pay  the  annual  income  of  the  said  trust  funds  to  my  said  wife  for  and  during  the 
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term  of  her  natural  life,  and  from  and  after  her  deeeaae,  upon  tnut  to  pay  soeh 
annual  income  unto  and  equallf  between  my  sisters,  Anne  and  Mary  Gilbertaon,  with 
benefit  of  survivorship,  and  from  and  after  the  decease  of  the  survlTor  of  them,"  on 
certain  trusts  for  his  nephews  and  nieces. 

"And  I  further  declare  that,  until  all  my  said  real  estate  shall  be  sold  and 
converted  into  money,  the  said  trustee  or  trustees  shall  apply  the  income  of  such 
part  thereof  as  shall,  for  the  time  being,  remain  unsold,  to  the  person  or  persons,  for 
the  purposes  and  in  the  manner,  to  whom  and  for  and  in  which  the  annuu  income  of 
the  stocKs,  funds  or  securities  aforesaid  would  be  payable  and  applicable  if  such  real 
estate  had  been  invested  as  aforesaid." 

The  testator  died  in  1864,  his  debts  considerably  exceeded  the  value  oi  his 
personal  estate,  but  his  real  estate  was  considerably  more  than  sufficient  for  their 
payment 

Questions  had  arisen  upon  the  oonstruotion  of  the  testator's  will,  whether  die 
personal  estate  was  or  not  exonerated  from  the  payment  of  the  testator's  debts, 
funeral  and  testamentary  expenses,  as  between  the  widow  and  the  persons  entitled  to 
the  testator's  real  estate. 

The  question  submitted  for  the  opinion  of  the  Court  [366]  was,  whether  the 
widow  was  entitled  to  the  leasehold  and  personal  estate  freed  and  discharged  from  the 
payment  of  the  testator's  funeral  and  testamentary  expenses  and  debts,  and  whether 
the  testator's  real  estate  or  the  proceeds  thereof  were  primarily  applicable  in  exonera- 
tion of  the  personal  estate. 

Mr.  Everett,  for  the  widow,  relied  on  Oreene  v.  Greene  (4  Mad.  148) ;  MiAeU  v. 
MieheU  (5  Madd.  69) ;  Burton  v.  KnoioUon  (3  Vesey,  107) ;  Kynastm  v.  Kynasbm 
(1  Bro.  C.  C.  457) ;  Lanee  v.  Aglionhy  (27  Beav.  65). 

Mr.  William  Pearson  argued  that  the  question  was  not  whether  the  real  estate 
was  charged  with  the  debts,  &c.,  for  of  that  there  could  be  no  doubt,  but  whether 
the  personal  estate  was  exonerated  therefrom ;  Boofle  v.  Bhtnddl  (1  Mer.  192).  That 
the  personal  estate  was  the  primary  and  natural  fund  for  payment  of  the  debts,  aad 
that  there  was  no  proof  of  its  exoneration.  He  referred  to  Mr.  Jarman's  observations 
on  Burton  v.  KnowUon  and  Kynaston  v.  Kynadon ;  Aldridge  v.  fFaUscourt  (1  Ball  &  B. 
312);  BrmrneU  v.  Frothero  (3  Vesey,  111);  TaU  v.  Lord  Northwick  (4  Vesey,  816) ; 
Collis  V.  Bobins  (1  De  Gex  &  S.  131) ;  Jarman  on  Wills  (vol.  ii.  549  (2d  ed.)). 

Thb  Mastzr  of  ths  Bolls  [Sir  John  Bomillyl.  If  I  were  to  determine  that 
there  was  no  exoneration  in  this  case,  I  should  be  laying  down  this  proposition  : — 
That  no  circumstances  or  evidence  would  [367]  be  sufficient  for  that  purpose,  unless 
the  testator  said  in  express  words,  "  I  mean  that  my  real  estate  shall  be  primarily 
liable  to  pay  my  funeral  and  testamentary  expenses  and  debts."  I  am  not  of  that 
opinion,  and  I  will  proceed  to  state  why,  in  this  case,  I  am  of  opinion  that  the 
personal  estate  is  exonerated.  Sir  William  Orant,  whose  observations  on  this  subject 
are  so  valuable,  points  in  Tower  v.  Lord  Rons  (18  Vesey,  138),  to  this  as  the  rule : 
viz.,  whether  you  can  discover  an  intention  to  give  the  personal  estate  as  a  specific 
bequest,  as  distinguished  from  a  gift  to  the  executor  or  as  a  residue. 

This,  therefore,  being  the  guide,  I  look  at  the  will  and  I  find,  in  the  first  place, 
that  the  testator  gives  his  leasehold  at  Eryldran  and  all  other  leasehold  premises  to 
his  wife  "absolutely."  Nothing  can  be  more  distinct  than  that  this  was  a  gift  of  all 
the  leaseholds  he  possessed  at  his  death,  and  the  bequest  is  clearly  specific.  He  also 
gives  her  his  plate  for  life,  and  afterwards  to  other  persons.  It  is  very  obvious 
that  the  leasenolds  and  plate  are  given  free  from  the  payment  of  debts;  this  is 
clear  from  all  the  cases.  >  That  being  so,  I  am  of  opinion  that  it  is  not  possible  to 
separate  them  from  the  rest  of  the  personal  estate,  and  that  the  widow  takes  them 
altogether. 

But  that  alone  would  not  exonerate  the  personal  estate.  There  must  be  some- 
thing more  in  the  words  of  the  will. 

The  testator  then  devises  all  his  real  estate  in  trust  to  sell,  and,  out  of  the 
produce,  to  pay  "his  funeral  [358]  and  testamentary  expenses  and  debts."  Here 
we  have  the  direction  to  pay  the  "  funeral  and  testamentary  expenses "  out  of  the 
produce  of  the  real  estate,  which  words,  though  not  sufficient  of  themselves,  are 
important  and  have  always  been  relied  on  as  shewing  an  intention  to  exonerate  the 
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personal  estate.  (See  Bam  on  Assets,  64.)  Though  not  sufScient  of  themselves  to 
exonerate  the  personal  estate,  they  be(»me  important  when  coupled  with  the  previous 
gift  of  the  whole  personal  estate  in  the  shape  of  a  specific  bequest. 

The  testator  then  directs  the  trustee  "  to  invest  the  residue  of  such  money,"  that 
is  the  residue  of  the  produce  of  the  sale  of  the  real  estate  which  remains  aiter  the 
payment  of  his  "  funeral  and  testamentary  expenses  and  debts,"  and  to  pay  the  income 
thereof  to  his  wife  for  life,  and  afterwaras  to  his  sisters  and  then  to  his  nephews  and 
nieces.  And  he  goes  on  to  direct  that  until  the  sale  of  the  real  estate,  the  income 
shall  be  applied  in  the  same  manner  as  the  income  would  have  been  payable  "if 
such  real  estates  had  then  been  sold  and  the  tui  surplus  moneys  had  been  invested." 

It  is  also  to  be  observed  that  the  wife  was  not  the  executrix,  and  that  no  legacies 
were  given,  so  that  there  was  nothing  to  fall  on  the  personal  estate. 

Having  regard  to  all  these  circumstances,  it  appears  to  me  that  the  cases  referred 
to  of  Greene  v.  Greene,  Mkhell  v.  Miehell,  and  Lanee  v.  Aglionby  apply,  and  that  in 
strict  accordance  with  what  has  been  laid  down  by  Lord  Eldon  in  BootU  v.  BlvmdeU 
and  by  Sir  J[369]  William  Grant  in  Tmeer  v.  Lord  Bom,  I  must  declare  that  the  real 
estate  is  prunanly  liable. 

The  costs  of  this  special  case,  not  being  testamentary  expenses,  are  payable  out  of 
the  personal  estate.  (1) 


[369]    Cochrane  v.  Willis.    May  9,  10,  31,  1866. 

[Afltoned,  L.  R.  1  Ch.  58 ;  36  L.  J.  Ch.  36 ;  13  L.  T.  339 ;  14  W.  R  19. 
See  Jones  v.  Cl^ord,  1876,  3  Ch.  D.  791.]j 

In  October  the  Plaintiff,  who  was  entitled  to  an  English  estate  during  the  life  of 
J.  W.,  and  that  without  impeachment  of  waste,  entered  into  an  agreement  with  the 
remainder-men  as  to  the  timber  on  the  estate.  Unknown  to  all  parties,  J.  W.  had 
died  in  India  in  September  previous,  whereby  all  the  Plaintiffs  interest  in  the 
timber  had  ceased : — ^Held,  that  the  contract  having  been  entered  into  by  mistake 
was  not  binding  in  equity  upon  the  remainder-men. 

An  agreement  entered  into  between  A.  B.  (the  assignee  of  a  tenant  for  life  without 
impeachment  of  waste)  and  the  Defendants  (the  remainder-men)  by  which  it  was 
agreed,  1st,  that  A.  B.  should  be  entitled  to  the  timber  as  if  cut  in  August  previous ; 
2dly,  that  the  Defendants  should  carry  out  the  agreement;  3dly,  that  A.  B. 
should  have  no  greater  right  than  he  had  in  August ;  4thly,  that  A.  B.  should  not 
cat  the  [timber  until  December.  Held,  that  the  remainder-men  received  no  con- 
sideration for  this  agreement,  and  that  it  was  nudum  feuiwn. 

The  question  in  this  cause  was  as  to  the  validity  of  an  agreement  entered  into 
between  the  Plaintiff,  by  his  Attorney,  and  the  Defendants,  on  the  30th  October  1863. 
The  bill  in  substance,  though  not  in  terms,  prayed  the  specific  performaoce  of  this 
agreement     The  facts  were  not  in  dispute,  and  were  as  follows :— • 

In  the  beginning  of  1863  Joseph  Willis,  a  merchant  in  Calcutta,  was  tenant  for 
life  without  impeachment  of  waste  of  an  estate  called  Halsnead  Hall,  near  Prescot  in 
Lemcashire,  not  far  from  Liverpool,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainder  to  the  Defendant  Daniel  Willis,  his  brother,  for  life, 
without  impeachment  of  waste,  with  remainder  [360]  to  the  Defendant  Henry 
- 1  Willi       ■  -  - 


Bodolph  Willis,  his  eldest  son,  as  tenant  in  tail.  Joseph  Willis,  who  was  about  eighty 
years  old,  had  no  son,  and  his  brother,  Daniel  Willis,  managed  the  estate  for  him  in 
Lancashire. 

In  June  1863  Joseph  Willis  became  insolvent^  and  the  whole  of  his  property 
became  vested  in  the  official  assignee  of  the  Court  for  the  Belief  of  Insolvent  D^tors 
at  Calcutta  (the  Plaintiff  in  this  suit).  He  immediately  sent  a  power  of  attorney  to 
Messrs.  Orabam  &  Lyde  in  London  to  act  for  him,  and  at  the  same  time  informed 

(1)  See  Broumey.  Groombridge,  4  Mad.  495;  Webb  v.  D«  Beauvoisin,  31  Beav.  673. 
B.  viu.— 22 
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them  (hat  the  insolvent  wm  entided  to  a  life  interest  in  an  estate  near  Preseot  in 
Lancashire,  known  as  Halsnead  Hall,  and  also  a  leasehold  property  near  the  estate 
known  as  the  Can  Colliery,  and  also  to  some  money  known  as  the  Patrimonial  Fund. 

This  was  in  fact  a  correct  account  of  all  the  property  which  the  insolvent  was 
entitled  to  in  this  country. 

Immediately  on  the  receipt  of  this  letter,  in  August  1863,  Messrs.  Oraham  &  Lvde 
wrote  to  tiie  Defendant  Daniel  Willis  for  an  aooonnt  of  this  property.  By  him  they 
were  referred  to  Messrs.  Farrar,  Jarman  &  Co.,  and  through  them  to  Messrs. 
Lawranoe,  Flews  &  Co.  Little  detailed  information  was  afforded  bv  the  Defendants, 
till  on  10th  October  1863,  Messrs.  Graham  &  Lyde  threatened  to  institute  proceed- 
ings. On  the  22d  October  1863  a  statement  was  furnished  to  them  by  Messrs. 
Lawranoe,  Plows  &  Co.,  and  on  the  following  day  Messrs.  Oraham  &  Lyde  complained 
that  it  had  not  been  communicated  to  them  beion.  A  day  or  two  after  this,  Mr. 
Lyde,  accompanied  with  Mr.  Barry,  a  gentleman  in  his  office,  went  down  [361]  to 
Liverpool  to  make  the  necessary  arrangements  respecting  the  insolvent's  property, 
and  after  various  communications  between  the  parties,  a  meeting  took  place  at 
Halsnead  Hall  on  the  30th  of  October  1863.  The  persons  present  were  Mr.  Lyde 
and  Mr.  Barry,  on  behalf  of  the  Plaintiff,  and  on  the  other  side,  the  Defendants,  with 
Mr.  Williams  their  land  steward  and  Mr.  Farrar  their  solicitor.  At  this  meeting  the 
M^reement  in  question,  which  had  previouslv  been  discussed,  was  finally  settled  and 
signed  by  the  two  Defendants,  and  oy  Mr.  Lyde,  in  the  name  of  his  firm  of  Graham 
&  Lyde.     It  was  as  follows : — 

"  Memorandum  of  ^preement  made  and  entered  into  between  Daniel  Willis  of  &c., 
and  Henry  Rodolph  Willis  of  the  one  paft,  and  John  Cochrane,  Esq.,  of  Ckilcutta, 
barrister-at-law,  official  assignee  of  the  Cx>urt  for  the  Belief  of  Insolvent  Debtors  at 
Calcutta  of  the  other  part.  Whereas  Joseph  Willis  has  been  adjudged  an  insolvent 
by  the  said  Court :  Ajid  whereas  Daniel  Willis  was  agent  in  England  of  Joseph  Willis, 
and  heard  of  such  insolvency  on  or  about  the  6th  day  of  August  last :  And  whereas 
Messrs.  Graham  &  Lyde,  the  i^nts  in  England  of  John  Cochrane,  at  once  applied  to 
Daniel  Willis  for  a  statement  of  the  assets  of  Joseph  Willis  and  to  be  put  in  possession 
of  such  information  as  would  enable  them  to  act,  which  the  said  Daniel  Willis  has, 
until  the  last  few  days,  delayed  to  do.  And  whereas  Messrs.  Graham  &  Lyde  have 
called  upon  Daniel  Willis  forthwith  to  put  them,  as  representing  John  Cochrane,  in 
the  position,  so  far  as  represents  the  assets  of  Joseph  Willis,  they  would  or  might  have 
been  in  if  Daniel  Willis  had,  on  their  application  in  August  last,  at  once  put  them  in 
possession  of  such  estate  and  effects :  And  whereas  Daniel  Willis  and  Heniy  Bodolph 
Willis  are  re8pec-[362]-tively  interested,  in  reversion,  in  all  or  a  portion  of  the  real 
and  leasehold  hereditaments  and  premises  situate  in  the  parishes  of  Preseot  and 
Huzton  and  Bolton-le-Moors  or  one  or  more  of  the  townships  thereof,  respectively  or 
elsewhere,  lately  in  the  possession  of  Daniel  Willis,  as  such  agent  as  aforesaid :  And 
whereas,  in  particular,  Messrs.  Graham  &  Lyde  have  called  upon  Daniel  and  Bodolph 
Willis  to  put  them  in  such  position  as  aforesaid,  as  regards  the  timber  and 
timberlike  trees  and  other  trees,  plantations  and  underwood,  in  and  upon  the  said 
hereditaments  and  premises,  and  as  regards  all  fixtures  and  quasi-fiztures,  articles 
and  things  in  or  about  the  same,  which,  as  representing  the  official  assignee  and  through 
him,  Joseph  Willis,  they  were  entitled  to  fell,  cut  down,  root  up  or  move  and  carry 
away  on  the  15th  day  of  August  last,  and  threaten,  if  Daniel  Willis  and  Henry 
Bodolph  Willis  decline  to  enter  into  such  engagement,  forthwith  to  fell,  cut  down, 
root  up,  and  move  and  carry  away  the  same,  as  far  as  they  legally  can  or  may.  And 
whereas  Daniel  Willis  and  Henry  Bodolph  Willis,  being  very  desirous  to  avert,  if 
possible,  such  a  course,  which  would  irreparably  injure  the  said  hereditaments  and 
premises,  have  offered  and  agreed  to  enter  into  the  agreement  and  arrangement 
hereinafter  contained :  Now  it  is  mutually  agreed,  by  and  beti^een  Daniel  Willis  and 
Henry  Bodolph  Willis,  and  each  of  them  apart  from  the  other  on  the  one  part,  and 
John  Cochrane  on  the  other  part,  as  follows : — 

"  1st  That  John  Cochrane,  as  such  assignee  as  aforesaid,  shall  be  and  be  deemed 
and  taken  as  entitled  to  the  said  timberlike  trees  and  other  trees,  pUntations  and 
underwood,  in  or  upon  the  said  hereditaments  and  premises,  and  the  said  fixtures  and 
quasi-fixtures,  articles  and  things  in  or  about  the  same,  as  if  the  same  had  been  respeo- 
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tively  felled,  cut  down,  rooted  up,  [363]  removed  and  carried  away  by  him  on  the 
15th  day  of  August  last. 

"  2d.  That  Daniel  Willis  and  Henry  Bodoph  Willis,  to  the  extent  of  and  accord- 
ing to  their  respective  interests  in  the  said  hereditaments  and  premises,  present  or 
future,  will  carry  out  this  agreement. 

"  3d.  That  nothing  herein  contained  shall  be  construed  as  giving  John  Cochrane 
any  right,  title  and  interest  besides  what  he  had  or  could  have  exercised  on  the  said 
15th  day  of  August  or  since. 

"  4th.  That  John  Cochrane  shall  not  fell,  cut  down,  root  up  or  move  or  carry  away 
any  timber,  fixtures  or  quasirfixtures,  in  or  about  the  said  hereditaments,  before  the 
1st  of  December  next." 

At  the  time  when  this  agreement  was  entered  into,  Joseph  Willis  was  dead,  he 
had  died  on  the  24th  of  September  previously,  but  the  fact  was  unknown  to  each  and 
ever^  one  of  the  persons  signing  the  agreement  or  present  at  the  time. 

This  suit  was  instituted  in  November  1863  by  Mr.  Cochrane  against  Daniel 
Willis  and  Henry  Rodolph  Willis,  stating  the  above  circumstances,  and  alleging  that 
"  it  was  for  the  interest  of  the  Defendants,  as  long  as  possible,  to  delay  the  Plaintiff 
and  prevent  him  from  entering  into  possession  of  the  freehold  and  leasehold  heredita- 
ments, and  from  cutting  or  selling  the  timber  and  other  trees  and  plantations  and 
underwood  thereon,  ana  from  taking  down  or  removing  the  fixtures  and  quasi-fixtures 
and  other  articles  and  things  in  or  upon  or  affixed  to  the  said  mansion-house  and 
premises,  and  they  were  desirous  of  delaying  the  Plaintiff  and  preventing  his  obtain- 
ing the  benefit  of  the  said  property  accordingly.  And  to  that  end  Daniel  Willis  [364] 
with  the  concurrence  of  Henry  Rodolph  Willis,  from  time  to  time  by  himself  and  his 
solicitors,  made  promises  to  the  said  Messrs.  Graham  &  Lyde  to  supply  the  said 
information  or  such  information  as  would  enable  them  to  act  for  the  Plaintiff,  on 
behalf  of  the  said  insolvent's  creditors,  and  to  realize  the  aforesaid  property,  but 
purposely  omitted  to  fulfil  the  said  promises,  and  much  correspondence  took  place 
between  Messrs.  Graham  &  Lyde,  on  the  part  of  the  Plaintiff,  and  the  Defendants 
and  their  solicitors,  in  reference  to  the  matters  aforesaid,  and  the  Defendants,  from 
time  to  time,  put  Messrs.  Graham  &  Lyde  off.  That  Messrs.  Graham  &  Lyde  relied 
on  the  promises  of  Defendant  Daniel  Willis,  and,  on  the  faith  thereof,  forbore  to  take 
proceeding  to  compel  the  performance  of  the  said  promises  and  the  furnishing  the 
aforesaid  information,  but  ultimately,  Messrs.  Graham  &  Lyde  threatened  to  take 
legal  proceedings  to  enforce  Plaintiffs  said  rights,  and  thereupon  Daniel  Willis  signed, 
and  on  the  22d  day  of  October  last  delivered,  to  the  said  Messrs.  Graham  &  Lyde  a 
paper  entitled  Jie  Joa  Willis — Mr.  Daniel  Willis's  r^^wrt  as  ft>  property,  which  gave  the 
said  Messrs.  Graham  &  Lyde  some  information  as  to  the  said  property." 

The  bill  prayed  a  declaration  that  the  timber  and  fixtures  were,  in  equity,  to  be 
considered  as  if  the  same  had  been  felled,  removed  and  carried  away  by  the  Plaintiff 
on  the  said  15th  day  of  August  last,  and  that  the  Defendants  were  trustees  thereof 
for  the  Plaintiff,  or  otherwise  that  it  might  be  declared  that  the  Defendants  were 
bound  to  make  good  to  the  Plaintiff  the  value  of  the  timber  and  fixtures,  and  pay  to 
the  Plaintiff  such  value. 

Mr.  Baggallay  and  Mr.  G.  Lake  Russell,  for  the  ^366]  Plaintiff.  First.  This  was 
a  valid  agreement  bond  fde  entered  into ;  both  parties  had  an  equal  knowledge,  and 
the  very  object  of  it  was  to  compromise  uncertain  rights,  and  place  the  Plaintiff 
in  the  same  position  as  he  would  have  been,  if  he  had  exercised  his  powers  over  the 
timber  in  August  previously.  Secondly.  The  circumstance  that,  at  the  date  of  the 
contract,  Joseph  Willis  was  dead,  but  of  which  fact  all  the  parties  were  ignorant, 
■does  not  affect  the  validity  of  this  contract.  It  is  like  insuring  a  ship  on  her  voyage, 
in  which  ease  the  insurance  may  be  recovered,  though  the  vessel  happened  to  be  lost 
at  the  date  of  the  policy.  Thirdly.  An  equity  arises  in  favour  of  the  Plaintiff,  from 
the  delay  on  the  part  of  the  Defendant  (an  agent)  in  giving  the  Plaintiff  the  necessary 
information.  If  the  Defendant  had,  in  August,  made  the  Plaintiff  acquainted  with 
his  rights,  he  would  have  at  once  realized  the  timber,  &c. 

Mr.  Selwyn,  Mr.  Hobhouse  and  Mr.  Lawrence,  eontrh,.  Upon  the  death  of  the 
tenant  for  life  in  September,  the  Plaintiff  ceased  to  have  any  interest  in  the  estate, 
the  Defendants  received  no  oonrideration  for  this  contract,  it  was  a  mere  widum  padum 
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and  cannot  be  enforced.  Secondly.  The  agreement  was  entered  into  by  the  Defendants 
in  ignorance  of  their  rights  at  the  time.  They  believed  that  Joseph  Willis  was  alive 
and  that  the  Plaintiff  was  then  entitled  to  the  estate ;  the  contrary  was  the  fact,  and 
this  Court  never  assists  in  enforcing  a  contract  entered  into  under  such  circumstances. 
Thirdly.  In  October,  the  Plaintiff,  who  was  in  India,  well  knew  of  the  death  of  the 
tenant  for  life,  and  this  knowledge  affects  the  agreement  entered  into  by  his  agent  in 
England,  who  must  be  assumed  to  have  the  same  information  as  his  principal. 
Fourthly.  The  Plaintiff's  remedy,  if  he  has  any,  is  at  law.  Lastly.  [36^  The  case 
of  a  marine  policy  does  not  apply,  for  the  event  is  specially  provided  ior  by  the 
policy.  They  cited  Day  v.  Neuman  (2  Cox,  77) ;  JFedffwood  v.  Adams  (6  Beav.  600)  ; 
Faldce  v.  Gray  (4  Drew.  651);  JFMte  v.  Damon,  (7  Vesey,  30);  McCarthy  v.  Deea»x  (3 
Buss.  &  Myl.  614) ;  HarwU  v.  Yelding  (Sel.  &  Lei  549 ;  2  Sel.  N.  P.  951). 

Mr.  Baggallay,  in  reply. 

May  31.  Thb  Master  of  thx  Bolls  [Sir  John  Bomilly].  The  question  is, 
whether  this  agreement  has  any  validity,  and  whether  it  can  be  enforced  by  the 
Plaintiff.  When  this  case  came  before  me  on  demurrer,  I  was  of  opinion  that  the 
agreement  could  not  be  enforced,  and  that  there  was  no  consideration,  proceeding 
from  the  Defendants  or  either  of  them,  sufficient  to  support  it.  I  was  also  of  opinion 
that  the  agreement  having  been  entered  into  in  ignorance  of  the  death  of  Joseph 
Willis,  this  constituted  a  mistake  which  was  sufficient  to  induce  this  Court  to  abstain 
from  enforcing  the  contract,  even  if  there  had  been  a  good  consideration  apparent  on 
the  face  of  the  agreement. 

On  further  and  more  mature  consideration,  I  retain  the  opinion  I  expressed  on 
the  demurrer.  The  only  consideration  apparent  on  the  face  of  the  contract,  by  which 
the  Defendants  obtain  anything  is,  if  at  all,  to  be  found  in  the  fourth  stipulation,  viz., 
that  the  Plaintiff  shall  abstain  from  felling  or  removing  timber  [367]  or  fixtures  for 
thirty-one  days,  viz.,  till  the  1st  December.  There  is  no  condition  giving  them  a 
right  of  pre-emption.  The  timber,  according  to  the  usual  custom  in  such  matters, 
could  not  usefully  be  felled  before  the  winter  set  in ;  and  if  there  were  any  oak  trees, 
they  would  most  profitably  be  felled  in  the  spring  of  the  ensuing  year.  The  benefit 
of  shade  and  mast  during  the  month  of  November  is  nominal,  and  not  in  my  opinion 
sufficient  to  support  such  an  agreement.  I  think  that  if,  on  the  day  after  the 
agreement  had  been  entered  into,  the  Defendants  had  repudiated  it,  the  Plaintiff 
could  not,  although  Joseph  Willis  had  then  been  alive,  have  obtained  from  this  Court 
a  decree  for  the  specific  performance  of  it 

But  it  is  unnecessary  to  consider  that  question,  for  in  my  opinion,  the  fact  that 
Joseph  Willis  was  then  dead  removes  all  possible  right  on  the  part  of  the  Plaintiff. 

It  is  argued,  on  the  part  of  the  Plaintiff,  that  this  agreement  was  intended  to  be, 
and  must  be  treated  as  being,  to  this  effect : — In  consideration  of  your  abstaining  for 
thirty-one  days  from  felling  any  timber,  we  consent  that  you  shall  have  now  and 
hereafter  the  same  full  right  to  the  timber  and  fixtures  which  you  had  during  the 
life  of  Joseph  Willis,  although  he  should  be  now  dead  at  the  time  of  executing  this 
agreement     This  is  obviously  untenable. 

Suppose  it  to  be  so  expressed,  it  amounts  to  this: — In  consideration  of  your 
forbearing  to  do  what  you  are  not  legally  entitled  to  do,  in  consideration  of  vour 
postponing  to  commit  a  trespass  on  our  land,  we  consent  that  you  shall  have  all  the 
timl^r  and  fixtures  which  belonged  to  the  prior  tenant  for  life,  but  which  [388} 
ceased  to  belong  to  him  on  his  death.  The  answer,  in  my  opinion,  is  twofold.  In 
the  first  place,  uiat  is  not  the  agreement ;  and  in  the  second  place,  if  it  were,  it  would 
be  bad  on  the  face  of  it,  and  one  which  could  not  be  enforced  in  a  Court  of  Equity. 

But  both  parties  obviously  believed  that  the  insolvent  was  then  alive,  the 
Defendants  clearly  did.  Mistake  as  to  the  rights  of  a  party  who  enters  into  a 
contract  has  always  been  considered  sufficient,  in  this  Court,  to  prevent  the  Court 
from  exercising  the  power  it  possesses  of  compelling  the  specific  performance,  and  in 
such  cases,  it  leaves  the  parties  to  their  remedy  at  law.  It  is  true  that  in  cases  of 
family  arrangements,  a  doubt  as  to  an  existing  fact  has  been  considered  sufficient  to 
support  the  arrangement ;  this  is  on  the  ground  of  the  peace  of  families ;  but  this 
case  does  not  come,  nor  is  it  alleged  that  it  comes,  within  that  rule. 

In  other  cases  so  strongly  has  a  Court  of  Equity  acted,  upon  the  ground  that 
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mistake  takes  away  the  foundation  of  such  a  right  as  that  of  specific  performance, 
that  in  one  case,  before  Lord  Hardwicke,  Bingham  v.  Bingham  (1  Yes.  sen.  126),  where 
a  man  had,  by  mistake,  bought  an  estate  of  which  he  was  the  real  owner,  the  purchaser 
was  allowed  to  recover  back  the  purchase-money,  which  he  had  so  erroneously  paid 
in  ignorance  of  his  real  right 

That  case  would  seem  to  apply  to  the  present,  even  if  the  Defendants  here  had, 
on  the  30th  October  1863,  paid  to  the  PlaintifiTs  M^nts  .£1000  for  the  price  of  the 
[369]  timber  and  fixtures,  under  the  belief  that  they  belonged  to  the  insolvent,  but 
which,  in  truth,  were  no  longer  his.  But,  as  the  case  stands,  it  is  much  stronger  in 
their  favour. 

The  Defendants  rely  also  on  the  fact  that  Messrs.  Graham  &  Lyde,  who  entered 
into  this  agreement,  did  so  solely  as  the  agents  for  the  Plaintiff,  and  insist  that  the 
agents  can  stand  in  no  better  position  than  the  Plaintiff  himself,  and  that,  though 
this  case  is  relieved  from  all  taint  of  fraud,  still  that  the  fact  is  that,  at  the  time 
when  the  Plaintiff,  by  his  agents,  entered  into  this  contract,  he  knew  that  the  insolvent 
was  then  dead  and  had  been  dead  a  month. 

The  Plaintiff  endeavours  to  get  rid  of  this  objection  by  referring  to  the  ordinary 
case  of  insuring  a  vessel  at  sea,  where  the  insurance  holds  good  though  the  vessel 
was  lost  at  the  time  when  the  contract  of  insurance  was  effected.  But,  in  reply  to 
this  answer,  it  is  justly  observed  that  this  very  objection  is  foreseen  and  obviated  in 
policies  of  insurance  against  losses  at  sea,  by  the  introduction  into  the  policy  of  the 
words  "  lost  or  not  lost." 

Upon  the  whole,  in  every  way  that  I  look  at  this  case,  it  appears  to  me  that  this 
is  a  contract  without  consideration,  entered  into  under  a  mistake,  which,  as  the 
circumstances  now  appear,  this  Court  will  not  give  either  party  any  assistance  to 
enforce. 

The  Plaintiff  by  his  counsel  contends  that  this  is  not  an  agreement,  but  an  actual 
conveyance  of  the  timber ;  if  so,  the  Plaintiff  must  enforce  his  right  at  law  and  not 
come  here  for  assistance.  So  also,  my  refusal  to  give  relief  will  not  preclude  the 
Plaintiff  from  bringing  [370]  any  action  at  law  that  he  may  be  advised  to  commence, 
and  if  it  be  a  good  agreement  for  valuable  consideration,  he  may  obtain,  at  law,  such 
damages  as  he  nas  sustained  by  the  refusal  of  the  Defendants  to  perform  it.  In  my 
opinion,  it  is  equally  nugatory  both  at  law  and  in  equity,  and  I  must  dismiss  the  bill 
with  costs. 

Note. — AfSrmed  by  the  Lords  Justices,  7th  November  1865. 

[370]    Ex  parte  Williams,    Feb.  23,  1865. 

The  Master  of  the  Rolls  declined  to  direct  a  writ  of  prohibition  to  issue  to  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster,  in  respect  of  an  order  for  taxation, 
His  Honor  being  of  opinion  that  the  proper  course  was  to  appeal  to  the  Appellate 
Court  constituted  by  the  17  &  18  Vict.  c.  82. 

On  the  30th  of  Janueury  1865  an  order  for  taxation  had  been  made  by  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster. 

Mr.  Lloyd  Morgan  now  moved  for  a  writ  of  prohibition,  on  the  ground  that  the 
Court  had  not  jurisdiction  under  the  6  &  7  Vict  c  7,  s.  37,  to  make  the  order.  He 
argued  that  the  registrar  could  not  refer  to  the  proper  officers  of  any  other  Court  to 
assist  him  in  taxing  and  settling  any  part  of  the  bill  (s.  42),  and  that  "  prohibition 
lies  to  the  Duchy  Courts  and  Courts  of  a  County  Palatine ; "  Comy n's  Dig.  "  Prohibition  " 
(A.  1) ;  and  see  Bacon's  Abridg.  (vol.  7  (5th  ed.),  p.  137 ;  vol.  7  (7th  ed.),  588). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  do  not  think  I  have  any 
jurisdiction.  The  proper  course  is  this: — If  the  Vice-Chancellor  of  Lancaster  has 
made  an  order  which  he  has  no  authority  to  make,  [371]  you  must  appeal  to  the  Lords 
Justices,  who  may  reverse  his  order.  I  should  only  make  an  order  to  shew  cause, 
and  this  would  constitute  me  a  Judge  of  Appeal  over  the  decisions  of  the  Vice- 
Chancellor  of  Lancaster.     The  Lords  Justices  have  jurisdiction,  and  if  you  say  the 
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Viee-Chanoellor  has  made  an  improper  order,  70U  must  apply  to  them  under  the  Act 
of  Parliament  (17  &  18  Yict  c.  82),  which  furnishes  a  regular  and  formal  mode  of 
obtaining  redress. 

Note. — The  Lords  Justices,  as  I  have  been  informed,  entertained  the  application, 
but  directed  notice  to  be  given.  The  decision  of  the  Master  of  the  Bolls  was  not,  a» 
I  understand,  ultimately  affected. 

[371]    Baewell  v.  Babwell.    May,  5,  9,  30, 1865. 

A  trustee,  who  buys  up  at  an  under  price  a  charge  on  the  trust  property,  may,  if  for 
a  long  lapse  of  years  the  cestuis  que  trust  refuse  to  adopt  the  purchase,  keep  it  for 
himself. 

There  is  no  rule  of  equity  which  prevents  one  of  several  residuary  legatees  buying 
the  share  of  another  or  purchasing  for  less  than  the  amount  a  charge  on  the 
share  of  another. 

A  suit  to  set  aside  a  transaction  entered  into  openly  twenty  years  previously  cannot 
be  sustained. 

In  1834  C.  B.,  one  of  several  eestuis  que  trust,  mortgaged  his  share  for  j£10,500.  In 
1842  the  trustees  bought  up  this  mortgage  forX1200  for  the  benefit  of  C.  B.'s 
widow  and  family,  but  they  were  unable  to  find  the  purchase-money.  Thereupon 
three  other  eestuis  que  trust  became  the  purchasers,  and  six  years  afterwards  they 
became  trustees.  By  an  unexpected  sale  of  the  trust  property  in  1863  the  whole 
mortgage  money  was  paid.  Upon  a  bill  filed  in  1864  by  C.  B.'s  widow :  Held, 
that  she  was  entitled  to  no  interest  in  this  beneficial  purchase. 

Under  the  will  of  his  father,  who  died  in  1804,  Charles  Barwell  was  entitled  to 
one-ninth  of  his  father's  property.  This  consisted  principally  of  a  house  in  Calcutta, 
which  was  not  sold  until  1863. 

In  March  1834  Charles  Barwell  mortgaged  his  one-ninth  share  to  Mr.  Lowe  to 
secure  a  sum  of  £10,500  and  interest. 

[372]  In  December  1836  Charles  Barwell  died,  leaving  the  Plaintiff,  his  widow, 
and  several  children. 

In  August  1842  Mr.  Lowe,  being  desirous  of  disposing  of  his  mortgage,  proposed 
to  Mr.  Brace  (the  then  sole  trustee  of  the  father's  will)  to  sell  his  mortgage,  and 
ultimately,  on  the  6th  of  December  1842,  Brace  agreed  to  buy  and  Lowe  to  sell  it 
for  j£1200.  It  was  admitted  that  this  purchase  was  not  made  by  Lowe  on  his  own 
account,  but  that  it  was  intended  for  the  benefit  of  the  family  of  Charles  Barwell. 
When,  however,  the  purchase-money  became  payable,  they  became  wholly  unable  to 
pay  or  procure  it,  though  every  exertion  was  made  to  obtain  it  from  Mrs.  Charles 
Barwell,  her  family  or  friends. 

After  every  attempt  to  procure  the  money  had  failed,  the  mortgage  was  purchased 
and  paid  for  by  William  Rose  Barwell,  Charles  William  Short  and  George  Sleed 
(three  of  the  other  cestuis  que  trust),  and  the  mortgage  was  conveyed  to  them  by 
Mr.  Brace  on  the  let  of  October  1843. 

Upwards  of  six  years  afterwards,  in  1850,  these  three  purchasers  were  appointed 
trustees  of  the  father's  will  in  the  place  of  Mr.  Brace,  who  retired. 

During  the  whole  of  these  transactions,  there  was  no  legal  personal  representative 
of  Charles  Barwell  in  this  countrv.  In  1863  the  Calcutta  property  was  sold  at  the 
unexpected  price  of  £77,600,  and  Mrs.  Charles  Barwell  afterwards,  in  December 
1863,  obtained  letters  of  administration  in  this  country  to  the  estate  of  her  husband. 
She  instituted  this  suit  in  May  1864,  praying  a  declaration  that  the  three  purchasers 
of  Lowe's  mortgage  were  only  entitled  to  charge  her  with  the  sum  of  money  actually 
[373]  paid  by  them  to  Mr.  Lowe  for  his  deb^  with  interest  thereon.  She  alleged, 
first,  that  proper  information  had  not  been  given,  and  that  the  value  of  the  property 
had  been  misrepresented ;  and  secondly,  that  the  purchase  was  really  one  made  by 
Mr.  Brace,  the  trustee,  and  that,  therefore,  according  to  the  acknowledged  rules  of 
this  Court,  it  could  only  be  held  for  the  benefit  of  his  cestui  que  trust. 
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Mr.  Hobhouse  and  Mr.  Terrell,  for  the  Plaintiff,  the  widow  of  Charles  Barwell, 
cited  Ez  parte  Jaima  (8  Yes.  337) ;  Ex  parte  Bennett  (10  Yes.  380,  395) ;  Randall  v. 
Evringtm  (10  Yes.  423). 

Mr.  Selwyn  and  Mr.  Colt,  for  the  purchasers,  cited  Gregory  v.  Qregory  (Sir  G. 
Cooper,  201)  j  R(i>erts  v.  Tvngtall  (4  Hare,  267). 

fifr.  Hobhouse,  in  reply. 

May  30.  The  Master  of  the  Bolia  [Sir  John  Eomilly]  recapitulated  the 
facts,  and,  on  the  first  point,  came  to  the  following  conclusion: — "Upon  the  most 
careful  examination  I  have  been  able  to  give  to  the  evidence,  I  chink  that  the  case  of 
the  Plaintiff  fails.  I  cannot  find,  throughout  the  evidence,  any  trace  of  any  conceal- 
ment by  anyone,  or  that  any  facts  were  suppressed  from  Mrs.  Barwell  or  her  brother. 

I  can  come  to  no  other  conclusion  than  that  Mr.  Brace  entered  into  the  transaction 
solely  from  a  desire  of  benefiting  Mrs.  Charles  Barwell  and  her  family,  and  [374]  that 
he  was  deeply  grieved  and  mortified  when  he  found  that  her  friends  would  not 
advance  the  money  required,  or  even  give  a  bond  for  its  repayment 

On  the  ground  that  Mr.  Brace  was  a  trustee  and  that  a  trustee  cannot  purchase 
for  himself,  the  case  of  the  Plaintiff  is,  in  my  opinion,  still  more  hopeless.  That  rule 
applies  only  where  the  trustee  purchases  for  his  own  benefit,  but  Mr.  Brace  did  not 
purchase  for  his  own  benefit,  he  repudiated  the  purchase  throughout.  It  was  never 
made  or  thought  of  for  himself,  and  although  he  advanced,  at  personal  inconvenience 
to  himself,  £300  of  his  own  moneys,  he  md  so  solely  as  the  agent  of  and  for  the 
benefit  of  his  eeshiit  que  trust.  He  could  not  compel  Mrs.  Barwell  to  pay  the  purchase- 
money,  and  he  might  unquestionably,  if  all  his  cestuis  que  trust  had  refused  for  a  long 
lapse  of  years  to  adopt  the  purchase,  have  kept  it  for  himself  ;  but  instead  of  this, 
when  the  cestuis  que  trust  whom  it  most  concerned,  viz.,  Mrs.  Charles  Barwell  and  her 
family,  could  not  or  would  not  adopt  the  purchase,  he  allowed  three  other  of  his 
cestuis  que  tmst  to  take  it  for  themselves. 

But  assuming  that  he  had  bought  it  as  trustee  for  himself  and  that  his  cestuis  que 
trust  were  entitled  to  the  benefit  of  it,  that  would  include  all  the  persons  for  whom 
he  was  trustee  in  this  matter,  in  other  words,  the  class  of  persons  entitled  would  be 
all  the  children  of  the  original  testator,  which  would  reduce  Mrs.  Barwell's  interest 
to  one-ninth. 

When  I  come  to  consider  the  particular  case  of  the  three  gentlemen  who  bought 
the  mortgage  and  took  the  conveyance  of  it  by  the  deed  of  October  1843, 1  fail  to- 
discover  any  privity  between  them  and  the  Plaintiff  which  should  deprive  them  of 
the  benefit  of  their  pur-[376]-chase.  It  was  not  till  upwards  of  six  years  afterwards 
that  they  became  trustees  in  the  place  of  Mr.  Brace,  and  there  is  no  law  or  rule  of 
equity  which  prevents  one  of  several  residuary  legatees  from  buying  the  share  of 
another  or  from  purchasing  a  charge  on  the  share  of  another.  Besides  all  the 
difSculties  which  I  have  above  enumerated,  the  time  which  has  elapsed  since  the 
transaction  presents  another  and  insuperable  obstacle  in  the  way  of  the  Plaintiff. 
The  transaction  was  known  to  everyone  at  the  time,  it  was  openly  done,  and  since 
then  upwards  of  twenty  years  have  expired. 

It  is  true  that  these  three  gentlemen  have  made  a  very  good  purchase ;  what  they 
gave  XI 200  for  in  1843  produced  them  £3589  before  the  end  of  1850,  and  they 
will  probably  now,  in  1865,  receive  the  whole  balance  of  the  £10,500  and  interest, 
or  nearly  so,  out  of  the  produce  of  the  Calcutta  property.  But  though  it  is  impossible 
not  to  feel  regret  for  the  loss  which  this  lady  has  suffered  from  the  timidity  and 
refusal  of  her  friends  to  assist  her  in  1843,  it  is  equally  impossible  for  this  Court  to 
interfere,  where  everything  was  open  and  straightforward,  and  where  upwards  of 
twenty  years  have  elapsed  since  the  transaction  occurred,  and  when  its  being 
disputed  at  present  seems  to  have  arisen  rather  from  the  unexpected  produce  of 
the  estate  sold,  than  from  any  well-founded  belief  in  the  irregularity  of  the  original 
transaction. 

I  must,  therefore,  refuse  to  make  the  declaration  required,  but  I  must  make  a 
decree  in  favor  of  the  Plaintiff  as  to  her  right  to  redeem  the  mortgage,  on  the  footing 
of  the  mortgage  being  the  same  as  when  made  to  Mr.  Lowe ;  and  for  that  purpose 
the  usual  accounts  must  be  taken  as  in  an  ordinary  suit  to  redeem.  But  tnis  will 
entitle  the  Defendants  to  add  the  costs  of  the  suit  to  their  mortgage  security. 
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[376]    MiCHOLlJS  V.  Ck)RBETT.    March  16,  17,  1865  ;  Feb.  24,  1866. 
[Affirmed,  3  De  O.  J.  &  S.  18 ;  46  K  R  544.] 

When  a  reqoisitioii  is  made  by  a  purchaser,  the  vendor  must  be  allowed  a  reasonable 
time  to  comply  with  it.  Thus,  a  requisition  was  made  at  the  end  of  June,  whieh 
involved  the  neceaaity  of  instituting  a  suit  jand  obtaining  a  decree.  On  the  Ist  ci 
August  the  vendors  consented  to  comply  with  ithe  requisition,  and  they  obtained 
a  decree  in  Michaelmas  term  followii^ ;  but  on  the  9th  of  August  the  purchaser 
gave  notice  to  rescind  the  contract     I^ld,  that  it  was  ineffectuu. 

The  Court,  in  sanctioning  an  arrangement  on  behalf  of  infante,  considers  not  only 
their  pecuniary  interest  but  its  efirect  as  a  family  arrangement. 

Trustees,  who  had  a  power  of  sale,  but  no  power  of  leasing,  first  granted  leases  and 
afterwards  sold  subject  to  them.  Infants  being  interested,  the  Court  afterwards 
sanctioned  the  sale  on  their  behalf:  Held,  that  the  purchaser  was  bound  to 
complete. 

Under  the  will  of  the  testator,  who  died  in  1844,  certain  freehold  property  in 
Eastcheap  and  Philpot  Lane,  in  the  City  of  London,  was  vested  in  trustees,  upon 
trusts,  under  which  it  was  admitted  the  trustees  had  power  to  sell  but  no  power  to 
lease. 

In  1852  the  trustees  leased  the  Eastcheap  property  for  twenty-one  years  at  a  rent 
of  £310. 

In  1860  they  leased  the  Philpot  Lane  property  for  ten  years  at  a  rent  of  £350. 

On  the  Ist  of  April  1864  the  trustees  sold  both  properties  by  auction  to  the 
Defendant.  The  particulars  of  sale  stated  the  leases,  that  the  will  contained  no 
power  to  lease,  and  it  provided  that  no  objection  should  be  taken  on  account  thereof, 
and  that  "  the  purchaser  should  take,  subject  to  such  interests  as  the  tenants  might 
be  entitled  to  under  the  same." 

The  purchase  was  to  be  completed  on  the  8th  of  May. 

Such  of  the  parties  beneficially  interested  as  were  competent  to  assent  adopted 
the  sale,  but  there  were  [377]  some  infants  and  married  women  interested  in  the 
produce  of  the  sale,  and  who  could  not  assent.  The  only  substantial  objection  which 
arose  to  the  title  was  this : — ^that  the  trustees  had  committed  a  breach  of  trust  by 
granting  the  leases  without  authority,  and  that]  the  sale,  having  been  made  subject  to 
those  lea8es,;was  so  prejudicial  that  the  parties  not  tui  juris  were  not  bound  by  it,  and 
that  they  might,  therefore,  hereafter  institute  proceedings  to  set  aside  the  sale.  The 
opinion  of  the  purchaser's  counsel,  which  was  sent  by  way  of  requisition  on  the  21st 
of  June  1864,  stated  as  follows : — 

"  The  proper  course  is,  for  Mr.  Corbett  (the  purchaser)  to  require  the  sale  to  be 
adopted  and  confirmed  under  the  sanction  of  the  Court,  in  an  administration  suit,  so 
as  to  bind  all  parties  interested  or  who  may  be  interested,  and,  in  default  of  this,  be 
should  insist  that  the  contract  be  rescinded." 

Some  correspondence  ensued,  and  the  vendors,  on  the  Ist  of  August  1864, 
expressed  their  willingness  to  comply  with  this  requisition;  but,  on  the  9th  of 
August  1864,  the  purchaser  gave  notice  that  he  rescinded  the  contract 

To  remedy  the  objection,  the  vendors,  on  the  22d  of  October  1864,  instituted  a 
suit  of  Micholls  v.  MuAolls  against  all  persons  interested,  praying  a  declaration  that 
the  contract  was  fit  and  proper  and  ought  to  be  carried  into  execution.  A  decree  to 
that  effect  was  made  on  the  12th  of  November  1864,  but  the  purchaser  still  insisted 
that  tBe  contract  had  been  rescinded,  and  he  refused  to  complete.  The  trustees 
instituted  this  suit  in  November  1864  for  the  specific  performance  of  the  contract. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff,  cited  [378]  Corniek  v.  Pearee  (7  Hare, 
477) ;  The  Earl  of  Maimesbury  v.  The  Cowtdm  of  Mdmesbwry  (31  Beav.  407) ;  SaUsbury 
V.  Hateher  (2  Y.  &  Coll.  (Ch.)  54);  Chamberlain  y.  Lee  (10  Sim.  444);  Brooke  v.  Lord 
Mostyn  (33  Beav.  457). 

Mr.  Baggallay  and  Mr.  Wolstenholme,  for  the  Defendant,  cited  Bede  v.  Oakes 
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(32  Bear.  565 ;  revorsed,  34  L.  J.  (CL)  145) ;  Ord  v.  Noel  (5  Madd.  438) ;  Martlock 
T.  ^uJfer  (10  Yes.  291). 

Thx  Master  of  the  Rolus  [Sir  John  Romilly].  I  entertaiD  no  doabt  as  to  th» 
proper  decree  to  be  made  on  this  occasion. 

I  am  of  opinion  that  all  the  previous  matters  having  been  perfectly  well  known 
to  both  parties  when  the  requisition  of  the  21st  June  was  sent  by  the  purchaser  to 
the  vendors,  the  purchaser  must  be  held  to  have  accepted  the  title  and  waived  all 
matters  prior  to  that  time,  and  that,  subsequent  to  that  requisition,  it  was  not  open 
to  the  purchaser  to  say,  I  contracted  with  one  set  of  persons,  and  another  set  now 
propose  to  sell  to  me.  In  point  of  fact,  all  his  had  been  disposed  of  previously  to 
that  period,  and  I  must  take  up  and  regard  the  matter  as  from  the  time  of  making 
that  requisition. 

The  purchaser,  at  the  end  of  June,  required  the  sale  to  be  adopted  and  confirmed 
under  the  sanction  of  the  Court,  in  an  administration  suit,  so  as  to  bind  all  parties 
interested,  or  who  might  be  interested,  and  in  default  [379]  of  this,  he  insisted  that 
the  contract  should  be  rescinded. 

The  vendors  admitted  their  obligation  to  comply  with  that  requisition,  and  I  am 
of  opinion  that  it  was  not  in  the  power  of  the  purchaser,  on  the  9th  of  August  1864, 
to  put  an  end  to  the  contract. 

The  Court  unquestionably  applies  this  principle  to  all  these  cases,  viz.,  that  when  a 
requisition  is  made  by  a  purchaser,  the  vendor  must  have  a  reasonable  time  to  comply 
with  it.  Here  the  requisition  was  made  in  the  latter  end  of  June,  and  the  time 
required  for  obtaining  the  opinion  of  counsel,  and  the  necessary  information  as  to  the 
state  of  the  family,  appears,  by  the  correspondence,  to  be  brought  down  to  the  end  of 
July  or  the  beginning  of  August  The  compliance  with  the  requisition  involved  the 
filing  of  a  bill  in  this  Court,  and  obtaining  a  decree.  This  could  not  be  done  until 
the  following  Michaelmas  term,  and  this  was  a  reasonable  time  to  be  allowed  for  the 
purpose  of  complying  with  the  requisition. 

The  question  I  nave  next  to  consider  is,  whether  that  requisition  has  been 
complied  with. 

I  remember  that,  at  the  hearing  of  Micholls  v.  Micholh,  the  only  argument  was  in 
favor  of  the  confirmation  of  the  leases ;  but  on  the  present  occasion,  the  counsel  for 
the  Defendant  having  the  pleadings  and  the  evidence  in  that  case  before  them,  have 
been  enabled,  in  their  argument  before  me,  to  rehear  that  case,  and  to  submit  to  my 
consideration  whether  I  arrived  at  a  sound  and  proper  conclusion,  when  I  declared  it 
was  for  the  benefit  of  the  children  and  the  persons  under  disabilities  that  this  contract 
should  be  [380]  carried  into  execution.  On  reconsidering  the  case,  I  am  still  of 
opinion  that  it  is  for  the  benefit  of  the  persons  under  disabilities,  that  this  contract 
should  be  carried  into  execution.  It  is  very  true,  assuming  that  the  property,  if  sold 
discharged  from  these  leases,  would  produce  a  larger  sum  that  it  has,  and  that  the 
children  would  ultimately  get  a  larger  sum  of  money  than  they  will  under  this 
contract,  as  far  as  the  corpus  is  concerned,  still,  in  dealing  with  matters  of  this  sort, 
and  in  considering  what  will  be  most  for  the  benefit  of  infants  and  persons  under 
disability,  the  Court  does  not  solely  regard  (though  it  is  always  a  material  element) 
the  pecuniary  interests  of  the  children  themselves.  It  regards  also  their  relations, 
their  families  and'  their  situation  towards  their  parents.  It  is  on  this  principle  that 
the  Court  has  considered  family  arrangements  fairly  entered  into,  though  under  & 
mistaken  view  of  circumstances  of  the  case,  to  be  of  so  sacred  a  character,  that  it 
will  not  allow  them  to  be  set  aside,  though  it  appears  that  one  of  the  parties  was 
under  an  erroneous  impression.  The  case  of  Gordon  v.  Gordon  (3  Swanst  400 ;  and 
see  the  cases,:  1  Story,  Lq.  100,  note  4),  and  many  other  similar  cases,  afford  instances 
of  the  application  of  that  principle,  which  the  Court  has  very  strongly  enforced. 

When  I  bad  to  consider  the  case  of  MiehoUs  t.  Micholls,  I  found  that  the  children 
and  persons  under  disability  were  interested  in  two-thirds  of  the  property,  that  the 
last  lease  was  made  in  1860,  about  four  and  a  half  years  ago,  and  that  since  that  time 
there  appeared  to  have  been  an  extraordinary  increase  in  the  value  of  property  in 
the  City  of  London.  But,  on  the  other  hand,  the  Court  has  sometimes  found  that 
the  value  of  property  has  considerably  decreased,  as  in  the  case  of  property  in  the 
neighbourhood  of  the  City  of  London.     [381]  The  Court,  therefore,  has  to  consider 
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whether,  if  the  sale  of  this  property  were  poatponed  antil  after  the  leasee  hare 
expired,  that  is  until  1870  in  one  case,  and  1872  in  the  other,  or  for  five  and  a  half 
and  seven  and  a  half  years  from  the  present  time,  it  is  reasonably  to  be  expected  that 
the  present  high  prices  of  this  property  would  remain.  Another  consideration  to 
bear  in  mind  is  this :  Is  it  probable,  that  after  the  deaths  of  the  tenants  for  life,  it 
would  be  for  the  benefit  of  the  children  to  institute  a  suit,  insisting  that  the  sale  erf 
this  property  was  a  breach  of  trust  Undoubtedly,  a  very  serious  evil  arises,  as 
between  parents,  children  and  trustees,  when  the  latter,  aetAng  ,bimd  Jide  and  with  no 
sinister  object,  and  no  personal  interest  in  the  matter,  have  committed  a  breach  of 
trust.  The  Court  has  reluctantly  set  aside  such  a  transaction,  and  dealt  with  the 
trustees  as  leniently  as  it  can  in  such  matters.  Here,  if  the  property  became 
depreciated,  it  would  be  found  for  the  interest  of  the  children  that  this  sale  should 
have  actually  taken  place.  It  is  true  that,  by  reason  of  this  sale,  the  income  of  the 
tenants  for  life  wiU  be  increased,  still,  it  must  be  recollected  that  the  tenants  for  life 
are  the  parents  of  the  children,  and  that  the  increase  of  the  parents'  income  is  for 
the  benefit  of  the  children. 

Taking  these  matters  into  consideration,  I  am  still  of  opinion  that  it  is  for  the 
interest  of  the  children  that  this  contract  should  be  carried  into  execution,  and  that 
my  decision  in  MiehoUs  v.  MidioUi  was  correct. 

I  am  of  opinion,  therefore,  that  the  proper  decree  to  be  made,  in  tiiis  case,  is, 
to  say  that  uie  contract  must  be  earned  into  execution;  and  I  will  give  the 
Defendant  as  good  a  title  as  I  possibly  can,  by  making  him  pay  [382]  the  costs,  upon 
the  ground  that  the  decison  in  MiehoUs  v.  MiehoUs  ia  clearly  and  manifestly  right. 

Note. — AfiSrmed  by  the  Lords  Justices,  7th  June  1865.  The  Chief  Clerk  having 
certified  that  a  good  title  was  made,  a  decree  for  specific  performance  was  made  by 
the  Master  of  the  Bolls  on  the  24th  of  February  1866. 


[382]    Seroombs  v.  Sanders.    Feb.  20,  21,  1865. 
[See  Readdy  v.  Pendergast,  1886,  55  L.  T.  768.] 

Securities,  given  by  the  Plaintiff  six  months  after  he  attained  twenty-one  to  the 
Defendants  for  a  debt  due  to  them  from  hia  elder  brothers,  set  aside  with  costs. 

Under  the  will  of  his  father,  who  died  in  1858,  the  Plaintiff  Walter  Seroombe 
was  entitled,  in  common  with  his  two  brothers,  to  a  share  in  some  leasehold  premises. 
His  two  brothers  were  the  executors. 

The  Plaintiff  was  an  infant  at  his  father's  death,  and  he  was  brought  up  under  the 
care  of  his  brothers  George  and  Thomas  Sercombe. 

The  Plaintiff  attained  twenty-one  on  the  27th  of  Jul^  1863. 

G«orge  and  Thomas  Sercombe  carried  on  an  extensive  trade  as  seed  merchants, 
and  they  had  opened  an  account  with  the  Defendants  as  their  bankers.  The 
Defendants  afforded  them  considerable  pecuniary  accommodation,  and  to  secure  their 
floating  balance,  the  two  brothers  mortgaged  their  shares  in  the  leaseholds  to  the 
Defendants,  the  bankers. 

In  January  1864  Oeorge  and  Thomas  had  become  greatly  indebted  to  the 
Defendants,  who  required  further  security,  and  the  Defendants'  solicitors,  without 
any  instruction  from  the  Plaintiff,  prepared  two  documents,  the  first  of  which  was  a 
mortgage  to  the  Defendants  of  [383]  the  Plaintiff's  share  in  the  leaseholds  as  a 
security  for  his  brothers'  debt ;  and  by  the  second  document  the  Plainti^  concurred 
in  the  sale  of  the  entirety  of  the  leaseholds  to  a  purchaser.  \ 

On  the  19th  of  January  1864  Mr.  Cole,  the  bankers'  clerk,  called  i  on  George 
Sercombe  with  the  two  documents  ready  prepared,  and  which  he  executed.  The 
clerk  then  su^ested  that  as  he  was  but  slightly  acquainted  with  the  Plaintiff,  his 
brother,  George  Sercombe,  should  write  a  note  to  the  Plaintiff,  which  be  accordingly 
did  in  the  following  terms ; — 

"Jan.  19th,  1864.— My  dear  Walter,— Mr.  Cole  [the  bankers'  clerk]  will  call  and 
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see  yon  for  your  signature  to  the  assignment  of  your  interest  in  the  house.  You  will 
not  object  to  do  it^  I  am  sure,  after  all  that  has  passed.  You  may  rely  upon  it  that 
what  we  both  have  at  stake  shall  be  protected  and  preserved ;  but  we  must  act  in 
concert  now. — ^Yours  ever  affectionately,  "George  Sercombe." 

About  ten  o'clock  of  the  same  night  (19th  January),  the  clerk  took  the  two 
documents  to  the  Plaintiff,  who  was  residing  at  the  house  of  his  other  brother,  and, 
as  the  clerk  deposed,  the  Plaintiff  executed  them,  after  he  had  read  them  and  they 
had  been  explained  to  him  by  the  clerk ;  but  nobody  else  was  present. 

These  documents  had  been  prepared  by  the  bankers'  solicitors  without  any  previous 
negotiations  on  the  subject  with  the  Plaintiff.  No  draft  had  been  submitted  to  the 
Plaintiff,  and  he  had  no  professional  advice,  and  the  recitals  as  to  the  Plaintiff's 
applications  and  agreement  were  altogether  contrary  to  the  fact,  the  Plaintiff 
having  [384]  made  no  application  to  the  Defendants  or  entered  into  any  previous 
agreement. 

On  the  23d  of  January  1864  Oeorge  and  Thomas  Sercombe  were  adjudged 
bankrupts  on  their  own  petition,  and  in  February  following  the  Plaintiff  instituted 
this  suit  against  the  bankers  to  set  aside  the  securities  thus  given  by  him  for  his 
brothers'  debt.  He  alleged  that  the  "  deed  and  agreement  had  been  executed  by  him 
under  circumstances  of  pressure  and  undue  influence,  soon  after  he  attained  twenty- 
one,  for  the  benefit  of  persons  standing  towards  him  m  loco  parerUis ;  that  they  had 
been  signed  without  proper  professional  assistance,  and  had  been  obtained  improperly 
and  by  surprise,  and  under  a  false  suggestion  contained  in  the  recitals."  The  Plaintiff 
also  insisted  "  that  they  had  been  obtained  without  consideration,  and  that  the  con- 
sideration, if  any,  for  the  same  had  failed." 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiff,  referred  to  the  principles  laid  down 
in  Huguettin  v.  Baaeley  (14  Ves.  273) ;  Archer  v.  Hudson  (7  Beav.  551,  and  15  L.  J.  (Ch.) 
211);  MaUland  v.  Irving  (15  Sim.  437);  Baker  v.  Bradley  (7  De  G.  M.  &  G.  397); 
Soghton  v.  Hoghton  (15  Beav.  278) ;  Berdoe  v.  Dawson  (11  Jur.  254) ;  Cooke  v.  Lamotte 
(15  Beav.  2a4). 

Mr.  Baggallay  and  Mr.  Dickinson,  for  the  Defendants,  argued  that  the  deeds  had 
been  executed  by  the  Plaintiff  in  order  to  secure  his  money  embarked  in  his  brothers' 
business,  and  in  accordance  with  prior  negotiations ;  that  there  had  been  no  pressure 
on  the  part  of  the  Defendants,  and  that,  if  any  had  been  exercised,  it  was  by  the 
brothers,  for  which  the  Defendants  were  not  re-[386]-sponsible ;  Cobbett  v.  Brock  (20 
Beav.  524).  But  that,  in  truth,  the  securities  had  been  voluntarily  and  deliberately 
given  by  the  Plaintiff. 

Ths  Master  of  the  Rolls  [Sir  John  RomilM.  I  think  that  this  case  has  all 
the  defects  which  this  class  of  cases  ever  has,  and  it  is  obvious  that  the  transaction 
cannot  stand. 

It  is  important  that  creditors  should  understand  that  they  cannot  improve  their 
security,  taken  from  persons  to  whom  they  have  given  credit,  by  inducing  them,  at 
the  last  moment,  to  compel  near  relations  or  persons  under  their  influence,  and  not 
in  a  situation  to  resist  their  importunity,  to  pay  their  debts.  Here  a  firm  of  bankers 
permit  the  Plaintiff's  elder  brothers  to  draw  on  them  to  a  large  amount,  without 
having  sufficient  security  for  these  advances,  and  six  months  after  the  Plaintiff,  their 
younger  brother,  comes  of  age,  they  press  him,  through  his  brother,  to  convey  his 
share  of  the  property  for  his  orothers'  debt.  This  is  like  Berdoe  v.  Dawson  (11  Jur. 
254),  where  exactly  similar  transactions  took  place ;  there  the  security  was  obtained 
through  the  father,  but  here  through  the  elder  brother. 

Mr.  Cole's  evidence  alone  is  sufficient  to  set  aside  this  titinsaction ;  he  does  not 
say  a  word  to  the  Plaintiff,  but  goes  to  his  brother  and  asks  him  whether  his  brother 
will  execute  the  securities,  and  gets  a  letter  to  him  in  these  terms,  "  Mr.  Cole  will 
call,"  &c.  [see  anie,  page  383]. 

There  is  a  direct  pressure,  apparent  upon  the  letter  [386]  itself,  on  a  young  man 
only  six  months  after  he  had  attained  twenty-one.  It  is  not  sufficient  to  shew  that  a 
man  knew  what  the  actual  transaction  was,  you  must  also  shew  that  he  is  emancipated 
from  control,  and  had  the  advantage  of  a  separate  solicitor,  who  would  naturally  have 
said  to  this  Plaintiff,  "  You  must  understand  that  you  are  giving  up  your  share  of 
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these  houses  for  ever.  Are  you  quite  sure  that  you  will  relieve  your  brothers  from 
their  difSculties,  or  are  you  only  putting  off  the  evil  day  1  For  if  they  become  bank- 
rupts you  had  better  give  them  this  property  afterwards,  unless  your  object  is  to 
benefit  the  bankers." 

I  must  set  aside  these  deeds  and  the  Defendants  most  pay  costs. 

[386]    Re  Horton's  Settled  Estate.    April  27,  1865. 

Upon  a  petition  under  the  Settled  Estates  Act  (19  &  20  Yict  c.  120),  an  infant, 
remotely  interested,  had  been  bom  after  the  advertisement  had  been  made.  The 
Court  permitted  him  to  be  made  a  party  by  amendment,  and  dispensed  with  further 
advertisements. 

A  petition  had  been  presented  to  authorize  the  granting  of  leases  of  an  estate 
under  the  Settled  Estotes  Act  (19  &  20  Vict.  c.  120).  This  estate  stood  limited  to  one 
for  life,  with  remainder  successively  to  his  children  if  they  attained  twenty-one,  with 
an  ultimate  remainder  over. 

The  petition  had  been  presented  making  the  three  existing  children  and  the 
remainder-men  parties,  but,  after  the  advertisements  had  been  made,  a  fourth  child 
had  been  born  to  the  tenant  for  life. 

Mr.  C.  Hall  applied  for  leave  to  amend  the  petition  by  making  the  fourth  child  a 
party  Respondent,  and  that  the  matter  might  proceed  without  any  further  advertise- 
ments. He  argued  that  this  was  a  matter  of  dis{387]-cretion  with  the  Court.  See 
Re  Sundry's  Settled  Estates  (5  N.  R.  229;  13  W.  Rep.  270;  11  Jur.  27;  11 
Law  T.  585). 

The  Master  of  the  Roijus  [Sir  John  Romillyl.  The  petition  may  be  amended  by 
making  the  infant  a  party,  and  I  will  dispense  with  a  repetition  of  the  advertisements. 

[387]    Gatayes  v.  Flather.    Jan.  25,  1865. 

The  Defendant  agreed  to  assign  a  life  policy  to  the  Plaintiff.  When  the  policy  was 
effected,  it  was  ^reed  that  the  payment  of  one-third  of  the  annual  premiums  should 
be  deferred  untu  the  death  of  the  person  insured,  and  be  a  charge  on  the  policy. 
Held,  that  this  was  an  incumbrance  on  the  policy  which  the  Defendant  was  bound 
to  discharge. 

In  1862  the  Plaintiffs  filed  their  bill  against  the  Defendant  Flather,  in  respect  of 
some  trust  matters,  but  the  suit  was  stayed  by  a  compromise.  One  of  the  terms  was 
that  Flather  should  pay  the  Plaintiffs  a  sum  of  money,  and  another  was,  that  he 
should  assign  to  the  Plaintiffs  some  policies,  one  of  which  was  on  the  life  of  T.  W. 
Parkes  for  the  sum  of  £800.  This  policy  was  dated  in  1851,  and  it  appeared  that  at 
the  time  it  was  effected  it  had  been  agreed  between  the  office  and  Flather  that  the 
payment  of  one-third  of  the  annual  premiums  should  be  deferred  until  the  death  of 
Parkes,  and  that  the  amount,  with  compound  interest,  should  be  a  charge  on  the  sum 
assured  by  the  policy.  This  stipulation  was  indorsed  on  the  policy.  The  consequence 
was,  that  the  charge  on  this  policy  now  amounted  to  £151,  while  its  value  was 
only  £146. 

This  suit  was  instituted  for  the  specific  performance  of  the  agreement  for  compromise, 
and  the  Plaintiffs  thereby  insisted  that  the  Defendant  was  bound  to  assign  the  policies 
free  from  incumbrances. 

[388]  Mr.  Baggallay  and  Mr.  Cracknall,  for  the  Plaintiffs,  argued  that  the  Defen- 
dant was  bound  specifically  to  perform  the  contract,  and  to  discharge  every  existing 
incumbrance  on  the  policies  beyond  the  annual  premiums.  That  this  was  an  ordinary 
matter  of  conveyance  and  not  of  title. 

Mr.  Selwyn  and  Mr.  Langworthy,  for  Flather,  insisted  that  he  had  intended  merely 
to  assign  the  policies  as  they  existed,  and  subject  to  the  terms  on  which  they  had 
been  effected.     That  the  rule  of  this  Court  was,  that  a  party  was  not  bound  specifically 
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to  perform  a  contract  entered  into  by  mistake,  or  to  perform  it  with  a  compensation 
in  a  case  like  the  present ;  Edwards  v.  Marjoribanks  (3  De  6.  &  J.  329). 
*      Mr.  Cracknall,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Plaintififs  are  entitled 
to  a  decree.  It  is  true  that  a  mistake  of  fact  will  justify  a  person  in  saying  that  he 
ought  not  to  be  compelled  to  specifically  perform  a  contract,  as  where  he  has  mistaken 
the  subject  of  the  thing  sold.  But  here  there  was  no  mistake  of  fact,  it  was  one  of 
law  if  one  at  all.  If  a  man  sells  a  real  estate,  he  undertakes  to  convey  it  to  the 
purchaser  free  from  all  incumbrances,  and  he  must  discharge  them  all.  So  if  he  sells 
a  leasehold  estate,  it  must  be  assigned  free  from  all  incumbrances  except,  of  course, 
those  which  are  necessarily  incidental  to  a  leasehold,  such  as  the  ground  rent  and  the 
like.  I  do  not  know  any  distinction  between  the  case  of  the  sale  of  a  policy  of 
assurance  and  the  sale  of  an  estate. 

[389]  The  case  cited  does  not  appear  to  me  to  bear  upon  the  present  case.  There 
a  person  had  bought  an  advowson ;  he  afterwards  found  that  it  was  incumbered  with 
a  charge  for  money  borrowed  of  the  Commissioners  of  Queen  Anne's  Bounty  for 
rebuilding  the  parsonage.  Upon  this,  the  purchaser  did  not  ask  to  be  discharged 
from  the  contract  altogether,  which  I  apprehend  he  might  have  done,  but  he  asked  to 
have  it  specifically  performed,  with  an  abatement.  The  answer  to  that  was,  "  If  you 
do  not  like  to  take  it  you  need  not,  but  you  cannot  have  it  specifically  performed  with 
an  abatement,  and  we  cannot  pay  off  the  charge,  because  it  is  to  be  paid  off  by  the 
incumbent  for  the  time  being  by  annual  repayments."  That  is  quite  distinct  from 
this  case,  where  there  is  a  charge  upon  the  policy  known  by  the  vendor,  and  which  he 
has  the  power  of  discharging. 

I  am  of  opinion  that  the  Plaintiffs  are  entitled  to  a  decree  for  specific  performance, 
and  to  have  the  policies  assigned  to  them  free  from  incumbrances.  It  is  quite  dear  that 
if  that  were  not  so,  the  parties  would  not  be  bound  by  the  agreement,  and  would  be 
remitted  to  their  rights  in  the  former  suit. 

[390]    Turner  v.  Mirfibld.    Feb.  20,  March  2,  1866. 

The  Defendant  allowed  a  noxious  and  offensive  refuse  water  to  flow  from  his  manu- 
factory into  an  old  pit  on  his  own  land,  but  which  percolated  underground  into 
the  Plaintiffs'  colliery.     The  Defendant  was  restrained  by  perpetual  injunction. 

On  a  bill  to  restrain  a  nuisance,  a  delay  of  six  months  in  filing  the  bill,  though 
important  on  an  interlocutory, application,  held  no  bar  to  relief  by  injunction  at  the 
hearing  of  the  cause. 

The  object  of  this  suit  was  to  restrain  a  nuisance  affecting  the  Plaintiffs'  property. 

The  Defendant  was  the  owner  of  a  worsted  mill  near  the  Plaintiffs'  property.  The 
nuisance  complained  of  was  of  the  following  nature : — In  the  process  of  cleaning 
worsted  before  manufacturing  it,  it  is  washed  with  soap  and  caustic  alkali,  and  the 
liquid  used  in  such  washing  is  afterwards  curdled  by  mixing  oil  of  vitriol  with  it. 
By  these  means,  the  greasy  portion  is  caused  to  rise  to  the  surface  and  is  teken  off, 
and  the  remainder  oi  the  liquid  is  refuse,  and  contains  offensive  substences,  which 
emit  a  very  strong  and  unwholesome  stench,  injurious  to  animals  and  men. 

The  Defendant,  in  February  1864,  commenced  draining  this  liquid  into  an  old 
coal  pit  on  his  lands,  about  forty  yards  from  the  Plaintiffs'  land,  and  it  found  ito  way 
underground  into  the  Plaintiffs'  oolliery,  and  caused  sickness  to  the  men  and  boys 
there,  and  seriously  injured  their  health.  It  was  first  observed  about  the  16th  of 
February,  and  a  correspondence  took  place  between  the  parties,  which  commenced  on 
the  2d  of  May,  and  ultimately  this  suit  was  instituted  on  the  25th  of  June  1864, 
praying  an  injunction  to  restrain  the  Defendant  "  from  transmitting  or  allowing  to 
flow  from  his  mill  into  the  Plaintiffs'  land,  or  the  mines  in  or  under  such  land,  the 
refuse  fluid  from  his  mill  or  any  part  of  it,  or  any  other  water  or  fluid  containing  any 
filthy,  noxious  or  offensive  substance  or  materials." 

[391]  The  existence  of  the  nuisance  was,  in  the  opinion  of  the  Court,  established. 

Mr.  Hobhouse  and  Mr.  Wickens,  for  the  Plaintiffs. 
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Mr.  BBgeallay  and  Mr.  Bigby,  for  the  Defendant 

Mr.  Hobnouse,  in  reply. 

Eaden  v.  Forth  (1  Hem.  &  M.  573)  and  Swaiiu  v.  The  Qreat  Northern  Railvaf 
Conmany  (33  L.  J.  (Ch.)  399)  were  cited. 

March  2.  Thx  Master  of  thk  Boixs  [Sir  John  Romilly].  In  defence,  it  m 
aaid,  on  behalf  of  the  Defendant,  that  the  utmost  that  the  Court  can  now  do  is,  to 
direct  an  issue,  and  that  the  Court  must  either  direct  an  issue  to  try  whether  there  is 
a  nuisance,  or  it  must  hear  additional  evidence,  and  determine  the  question  of  fact. 
I  dissent  from  that  argument,  for  I  am  of  opinion  that  it  is  not  necessary  to  adopt 
that  course,  except  when  there  is  some  doubt  on  the  mind  of  the  Court  as  to  the  fact ; 
but  here  I  am  satisfied  that  there  is  a  nuisance,  and  that  the  Plaintiffs  are  entitled  to 
have  it  stopped. 

It  is  alleged  that  the  Plaintiffs  are  not  entitled  to  any  injunction,  because  the  bill 
was  not  filed  until  six  months  after  the  nuisance  was  perceived.  This  delay  would  be 
very  material,  in  the  case  of  an  interlocutory  application  for  an  injunction,  bat  it 
cannot  have  any  bearing  at  the  hearine  of  the  cause.  The  Plaintiffs  are  not  appljring 
for  an  interlocutory  injunction,  and  they  are  entitled,  at  the  hearing,  to  have  their 
property  protected  for  the  future. 

[38^  it  is  also  objected  that  there  is  some  evidence  to  shew  that  the  suit  is  got 
up  by  Colonel  Tempest  (a  neighbouring  proprietor  who  had  been  affected  by  the 
nuisance),  who,  it  is  said,  has  mdemnifiea  one  of  the  Plaintiffs,  and  there  is  some 
proof  of  actual  co-operation  of  Colonel  Tempest.  I  am  of  opinion  that,  although  that 
were  established,  it  cannot  bar  the  Plaintiff  from  his  right  to  have  the  nuisance 
discontinued. 

The  Plaintift  are  entitled  to  a  perpetual  injunction  in  the  terms  of  the  prayer  of 
their  bill. 

[392]    Re  Bailey.    Aprti  29,  1865. 

A  solicitor  of  a  mortgagor  ordered,  upon  petition,  to  deliver  to  a  mortgagee  a  copy  of 
his  bill  of  costs,  in  pursuance  to  his  unaertaking. 

In  1862  the  Petitioner,  Mr.  Gandee,  advanced  some  money  to  Mr.  Williams  on 
the  security  of  his  freehold  property.  The  deeds  and  documents  were  in  the  hands 
of  Mr.  WiUiams'  solicitor  (Mr.  Bailey),  who  claimed  a  lien  on  them  for  advances  and 
costs. 

Mr.  Grandee,  by  his  solicitors,  applied  to  Mr.  Bailey  for  the  delivery  of  these 
deeds  and  documents,  who  informed  them  that  the  probable  amount  due  to  him  for 
his  costs  and  moneys  lent  would  be  from  j£110  to  £120,  and  Mr.  Bailey  offered,  on 
payment  of  j£116,  on  account  of  his  said  claim  against  Mr.  Williams,  and  an  under- 
taking to  pay  any  further  balance,  at  once  to  deliver  up  such  deeds  and  documents. 

Mr.  Qandee's  solicitors  acceded  to  this  offer,  and  on  the  23d  of  December  1862 
they  paid  Mr.  Bailey  £115  on  account  of  his  claim,  and  they  gave  him  an  undertaking 
to  pay  any  balance  that  might  be  due  to  him.  [^3]  Mr.  Bailey  thereupon  delivered 
over  the  deeds  and  documents. 

On  the  following  day  (24th  December  1862),  Mr.  Bailey  delivered  to  Mr.  Qandee's 
solicitor  his  bill  of  costs,  amounting  to  £95,  and  an  account  of  his  advances,  which 
together  exceeded  the  £115  by  £5,  IBs.  2d. 

Mr.  Gandee  handed  over  this  bill  of  costs  to  Mr.  Williams  for  his  approval,  but 
Mr.  Williams  having  absconded,  Mr.  Gandee  was  unable  to  obtain  possession  of  the 
bill,  which,  as  be  alleged,  formed  one  of  his  vouchers. 

In  November  1864  Mr.  Bailey  applied  to  Mr.  Gandee's  solicitors  for  payment  of 
the  remaining  £5  ISs.  2d.,  in  pursuance  of  their  unterdaking.  The  solicitors  referred 
to  the  circumstances  under  which  the  bill  could  not  be  obtained,  and  asked  for  a  copy 
of  it.     To  this  Mr.  Bailey,  on  the  9th  of  November  1864,  replied  as  follows : — 

"  I  shall  be  quite  willing  to  supply  you  with  a  copy  of  my  bill  of  costs  as  soon  as 
I  shall  have  received  your  cheque  for  the  balance  due  to  me,  £5,  ISs.  2d.  The  biU 
was  duly  delivered,  not  a  word  has  ever  been  said  since  as  to  any  charge  in  it,  and  I 
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am  quite  ready,  if  Mr.  Oandee  has  parted  with  it  and  a  copy  is  of  any  use  to  him,  to 
supply  such  copy.  I  am  entitled  first  to,  and  must  request  a  settlement  of,  the 
baJance  so  long  due." 

Mr.  Qandee's  solicitors,  on  the  15th  of  Noyember,  paid  the  £6,  ISs.  2d.,  but  Mr. 
Bwley  afterwards  refused  to  deliver  any  copy  of  his  bil^  without  the  sanction  of  Mr. 
Williams,  his  client 

The  present  petition  was  presented  by  Mr.  Gk^ndee,  [394]  praying  that  Mr.  Bailey 
might  be  ordered  to  deliver  to  him  a  true  copy  iof  the  bill  of  costs,  the  Petitioner 
undertaking  to  pay  the  costs. 

Mr.  Selwyn  and  Mr.  Beavan,  in  support  of  the  petition,  cited  In  re  Foljambe 
(9Beav.  402).  rr  i~  . 

Mr.  Locock  Webb,  contrh,  argued  that  the  Court  had  no  jurisdiction  to  make  the 
order  asked  on  petition,  and  that  no  such  order  could  properly  be  made  in  the  absence 
of  Mr.  Williams,  the  client 

The  Master  of  thx  Rolcs  [Sir  John  Bomilly].  Mr.  Bailey  is  under  a  mistake  as 
to  this  matter.  He  has  entered  into  an  express  undertaking,  by  his  letter  of  the  9th 
of  November,  to  supply  a  copy  of  his  bill  of  costs  upon  the  balance  being  paid.  It 
was  paid,  but  he  now  refuses  to  do  so  without  the  consent  of  Mr.  Williams,  although 
he  delivered  the  original  bill  to  Mr.  Gkmdee. 

This  is  a  simple  application  to  have  a  copy  of  the  bill  in  pursuance  of  the  under- 
taking. I  am  of  opinion  Mr.  Bailey  is  bound  to  perform  that  undertaking,  delivering 
a  copy  of  his  bill  on  payment  of  the  costs  of  the  copy,  and  Mr.  Bailey  must  pay  the 
eoBts  of  this  application. 

[39B]    Ibbott  v.  Bkll.    Jan.  23,  Feb.  8,  1866. 

A  will  was  partially  revoked  by  erasures  and  was  afterwards  republished.  Held,  that 
the  revocation  was  final  and  not  deliberative. 

If  a  will  be  revoked  by  cancellation,  for  the  purpose  of  giving  effect  to  different 
dispositions,  such  revocation  is  ineffectual  if  the  substituted  dispositions  be  not 
effective. 

The  rule  of  English  law,  following  that  of  the  civil  law,  is  this :  "  Tune  jnrius  tetta- 
menium  rvmpUur  cum  posterhis  perfedum  est." 

The  testatrix,  by  her  will,  made  in  1819,  but  not  property  attested,  purported  to  give 
real  estate  to  seven  persons  as  tenants  in  common.  In  August  following,  she 
executed  a  codicil,  properly  attested,  which,  by  referring  to  the  prior  instrument 
made  it  effective  as  regarded  real  estate.  In  November  following  she  cancelled  the 
names  of  two  of  the  seven  devisees  and  re-executed  the  will,  but  it  was  not  properly 
attested.  In  February  1821  she  republished  her  will  by  an  instrument  properly 
attested  and  died  in  1823.  Held,  that  the  erasure  of  the  names  of  the  two  devisees 
was  final  and  not  deliberative,  and  that  they  took  no  interest  in  the  real  estate. 

The  question  in  this  case  arose  upon  the  testamentary  instruments  of  Hester  Mary 
Whitehead  in  regard  to  the  right  to  her  real  estate. 

One  of  them  (called  No.  3)  appeared  to  have  been  originally  executed  by  the 
testatrix  on  the  10th  of  May  1819,  and  to  have  been  erased  and  altered  on  the  16th 
of  November  1819.  This  instrument  by  itself  was  insufBcient  to  pass  real  estate,  not 
being  attested  by  three  witnesses.  It  was  indorsed  as  her  will  and  was,  with  the 
erasures,  in  the  following  form : — 

"No.  3. 

Nover  16 
"Alpha  Cottages  Regent  Park  May  tfr  1819  As  to  the  state  of  my  mind,  owing 
to  the  irretrievable  Loss  of  my  ever  beloved  Husband,  and.  Since  his  Death,  the  cruel 
treatment  of  my  Brother,  for  no  cause  whatever,  his  conduct  has  added  very  much  to 
my  distracted  mind,  therefore  I  leave  what  property  I  may  die  possess  of,  after  my 
Just  debts  are  paid;  I  desire  I  may  be  buried  by  the  side  of  my  ever  beloved 
Husband  by  Mr.  Fisher  61   Green  Street.     I  desire  my  property  may  be  devided 
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Ibbott 

James  Dickinson,  George,  Mary  Dickenson  Joseph  &  Sarah  [396]  WiUia—  k 
Hsniiy  Ladd  Ibbott  the  ohildrcn  of  my  t^o  Bistow  to  be  eqaaify  diyied  hetwee> 
them  Share  and  share  a  like  erery  thing  to  be  sold  and  turned  into  mouey  eaeept  the 
tfarags-here  after  mention''-  Know  one  of  the  above  to  receive  their  part  till  they 
have  reached  the  age  of  21 — James  Dickenson  to  continue  his  schooling  till  the  age 
of  14 — and  the  money  to  be  paid  Jointly  by  those  that  are  to  share  my  property." 
[Then  followed  several  dispositions  of  personal  chattels  and  many  erasures,  and  t^ 
paper  concluded  thus :] 

"  Witnees  my  hand  this  day 
"  May,  10,  1019 
"  Hester  Maiy  Whitehead 
"  Witness  James  Fisher 

"  Hester  Mary  Whitehead 
"November  16,  1819." 

Between  the  above  two  dates  (the  10th  of  May  1819,  and  the  16th  of  November 
1819)  the  testatrix  had  made  a  codicil,  dated  the  27th  of  August  1819,  by  which  she 
devised  a  freehold  property  at  Tunbridge  and  bequeathed  money  in  the  bank,  and 
she  revoked  "all  former  wills  excepting  two  memorandums  dated  10th  May  1819, 
which  are  to  remain  in  force  with  this  my  last  will."  This  codicil  was  attested  by 
three  witnesses,  and  by  its  reference  to  No.  3  gave  effect  to  it  in  regard  to  real  estate. 

On  the  same  day  on  which  the  testatrix  had  obliterated  and  re-executed  No.  3 
(16th  November  1819),  she  made  two  codicils,  which  did  not  affect  the  question  in 
the  cause.     They  were  not  attested  so  as  to  pass  real  estate. 

[397]  The  testatrix  subsequently  made  two  codicils  dated  the  19th  of  February 
1821,  and  the  28th  of  September  1822,  attested  so  as  to  pass  real  estate,  but  they  did 
not  dispose  of  the  real  estate.  These  the  Court  considered  must  be  taken  to  represent 
the  existing  testamentary  instruments  which  related  to  and  disposed  of  her  real 
estate. 

She  died  in  February  1823. 

In  the  case  of  Dickinson  v.  Stiddph  (11  C.  B.  Rep.  (N.  S.)  341),  the  Court  of 
Common  Pleas  had  held,  upon  these  testamentary  papers  (but  in  the  absence  of  the 
present  Plaintiff),  that  the  testamentary  paper  ol  the  10th  of  May  1819  was  incor- 
porated with  the  will  of  the  27th  of  August  1819,  and  made  the  two  iastruments  one 
will,  and  that  the  first  became  effective  to  pass  real  and  personal  estate. 

The  Plaintiff  was  the  legal  personal  representative  of  William  Ibbott,  whose  name 
was  erased  in  the  testamentary  paper  No.  3.  By  this  bill,  filed  in  May  1864,  she 
claimed,  under  the  will  of  the  16th  of  November  1819,  a  share  of  the  produce  of  the 
real  estate  of  the  testatrix. 

The  Defendants  demurred  to  the  bill,  and  the  demurrer  now  came  on  for 
argument. 

Mr.  Ba^allay  and  Mr.  Hardy,  for  the  Defendant,  in  support  of  the  demurrer. 
Jarman  on  Wills  (vol.  1,  pp.  113,  114  (2d  edit.)). 

Mr.  Shee,  in  the  same  interest.  Winsor  v.  Pratt  (2  Brod.  &  Bing.  650),  Ex  parte 
The  Earl  of  Ikhester  (7  Ves.  373). 

[398]  Mr.  Selwyn,  Mr.  Homing  and  Mr.  Clare,  for  the  Plaintiff,  in  support  of  the 
bill. 

Mr.  Bag^llay,  in  reply.     Jarman  on  Wills  (vol.  1,  p.  117). 

Feb.  8.  The  Master  op  the  Rolls  [Sir  John  Eomilly].  The  question  raised  on 
this  demurrer  arises  on  one  of  the  testamentary  papers  of  Hester  Mary  Whitehead, 
which  are  nine  in  number,  and  the  question  I  have  to  determine  is,  whether  William 
and  Henry  Ibbott,  the  children  of  the  testatrix's  two  sisters,  took  any  interest  in  her 
property  under  her  devise  contained  in  the  testamentary  paper  No.  3,  their  names 
having  been  erased  from  it  by  the  testatrix.  The  Plaintiffs  claim  through  them,  and 
the  case  is  very  properly  brought  before  the  Court  on  demurrer. 

The  question  to  be  determined  is  this : — Whether  this  erasure  was  made  by  the 
testatrix  in  contemplation  of  a  new  disposition  of  the  property  being  made,  and, 
therefore,  not  final  as  a  revocation,  or  whether  it  was  really  final  and  not  deliberative. 
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The  history  of  the  case  ie  singular.  Hester  Mary  Whitehead,  through  the  will  of 
John  Whitehead,  who  was  the  heir  of  George,  became  possessed  of  all  the  property 
of  Qeorge  Whitehead.  A  suit  of  JVMteheaa  v.  Lynes  was  inst^ituted  to  administer 
their  estates,  and  it  proceeded  for  a  considerable  time  on  the  assumption  that  Hester 
Mary  Whitehead  ha!d  died  intestate,  although  the  existence  of  the  papers  seems  to 
have  been  [399]  known.  But  sometime  in  the  latter  part  of  the  year  1854  a  claim 
was  raised  oy  four  persons,  as  devisees  of  certain  interests  in  the  descended  estates  of 
€^rge  Whitehead  under  these  testamentary  instruments  of  Hester  Mary  Whitehead, 
and  which  testamentary  instruments  were  admitted  to  probate  by  the  proper  tribunal, 
and  are  therefore  binding  on  the  personal  estate. 

Thereupon  the  suit  of  Dickinson  v.  Stidolph  was  instituted  in  this  Court  for  the 
purpose  of  having  that  question  determined,  and  the  Court,  on  the  hearing  of  that 
cause  in  Jane  1857,  directed  the  claimants  to  bring  such  action  of  ejectment  for  such 
parts  of  the  real  estate  claimed  by  them  as  they  might  be  advised.  This  was 
accordingly  done,  a  verdict  was  found  for  the  Plaintiff,  with  liberty  to  the  Defendants 
to  move  to  set  aside  that  verdict  and  enter  a  verdict  for  the  Defendant.  Ultimately 
the  parties  agreed,  on  both  sides,  on  a  case  being  stated  for  the  opinion  of  the  Court, 
vhich  is  set  out  at  length  in  the  report  of  Dickson  v.  Stidolph  (1 1  C.  B.  Bep.  (N.  S.) 
341),  which  ended  in  a  very  learned  judgment  being  delivered  by  Mr.  Justice 
Williams,  in  November  1861,  in  favour  of  the  Plaintiffs  in  that  action. 

It  has  been  contended,  in  this  case,  on  the  part  of  the  Plaintiffs,  that  the  judgment 
of  the  Common  Pleas  has  disposed  of  the  question  now  before  me,  and  that  this  Court 
is  or  must  feel  itself  bound  to  follow  the  unanimous  decision  of  the  Court  of  Common 
Pleas  on  this  subject.  In  reality,  however,  the  judgment  of  the  Common  Pleas  does 
not  decide  this  question,  except  incidentally,  in  the  manner  I  shall  have  presently  to 
[400]  notice,  but  the  observations  made  in  the  judgment  have  a  strong  bearing  on 
the  point  before  mo. 

The  testamentary  paper  No.  3,  which  is  indorsed  as  the  will  of  Hester  Mary 
Whitehead  and  which  tne  Court  of  Common  Pleas  has  decided  to  be  a  valid  instrument 
disposing  of  the  real  estate  of  the  testatrix,  is,  so  far  as  material,  in  these  words. 
FHis  Honor  stated  this  document,  see  ante,  p.  395,  and  the  parts  struck  through.] 
The  question  is,  as  to  the  effect  of  this  erasure,  whether  it  operates  as  a  revocation  of 
the  devise  to  William  and  Henry  Ladd  Ibbott. 

There  is  no  question  about  the  principle  which  pervades  all  the  cases  from  Onions 
V.  Tyrer  (1  P.  W.  343)  down,  and  which  are  shortly  expressed  in  the  words  of  the 
civil  law,  "  tuneprius  testamentum  rwnpitur  cumposterius  perfecium  est."  But  the  question 
before  me  is,  whether  there  is  any  evidence  to  shew  that  the  testatrix  intended  to 
make  any  fresh  disposition  of  her  property  when  she  made  this  erasure.  One 
argument,  which  is  strongly  urged  on  me,  is  that  the  revocation  here  is  final,  because, 
by  a  contemporaneous  instrument,  viz.,  one  executed  on  the  same  16th  November 
1819,  the  testatrix  has  proceeded  to  dispose  of  her  property,  and  that  this  revocation, 
therefore,  must  be  considered  as  if  made  for  the  purpose  of  making  this  new  dis- 
position by  her  will.  And  it  also  pointed  out  that  she  has,  by  two  instruments, 
dated  the  19th  February  1821  and  28th  September  1822,  made  two  codicils  to  her 
will,  both  subsequent  to  the  date  of  the  erasure  in  the  testameutary  paper  No.  3, 
which  was  made  on  the  16th  of  November  1819. 

In  considering  the  arguments  with  respect  to  the  two  instruments  which  bear 
date  the  16th  of  November  [401]  1819,  and  made  contemporaneously  with  the 
erasures,  I  think  that  they  can  have  but  little  bearing  on  this  question,  for  they  are 
not  attested  so  as  to  pass  real  estate,  as  the  testatrix  might  still  have  intended  to 
dispose  of  her  real  estate.  But  the  two  codicils,  dated  19th  February  1821,  which 
are  in  effect,  though  not  in  terms,  identical,  are  attested  so  as  to  pass  real  estate,  and 
though  the  will  particularly  mentioned  in  these  documents  as  being  in  the  hands  of  Mr. 
Fisher  of  Qreen  Street  has  not  been  found,  and  must,  therefore,  be  considered  as  having 
no  existence,  still  these  codicils  must  be  taken  to  republish  the  existing  testamentary 
instruments,  which  relate  to  and  dispose  of  her  real  estate.  Now,  at  this  time,  the 
testamentary  instrument  No.  3  had  this  erasure  in  it,  and  was  endorsed  as  the  will, 
and  it  is,  therefore,  in  effect  republished  with  the  erasure. 

I  am  somewhat  at  a  loss  to  understand  what  sign  or  evidence  there  is  that  the 
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erasure  in  the  testamentaty  paper  No.  S  was  made  solely  with  a  view  to  the  making 
of  a  fresh  disposition  of  that  property,  unless  such  intention  is  to  be  gathered  from 
the  contents  of  the  document  itself.  The  words,  however,  of  Mr.  Justice  Williams 
are  very  strong;  he  says  this  (11  C.  B.  Rep.  (N.  S.)  341  :— 

"  AJssuming,  however,  that  the  two  instruments,  as  they  existed  at  the  time  of  the 
making  of  the  will  of  August  27th,  1819,  might  be  regarded  as  forming  one  duly 
executed  will,  and  might  be  so  construed,  it  was  further  contended,  on  the  part  oi  the 
Defendant,  that  the  paper  of  the  10th  of  May  was  revoked  by  the  obliterations  and 
alterations  which  were  subsequently  made  on  the  face  of  it  by  the  testatrix.  It  ia 
unnecessary  for  us  to  consider  what  effect  these  acts,  coupled  with  the  testamentary 
documents  dated  the  16th  of  [402]  November  1819  (and  numbered  4  and  5  in  the 
list  of  fao-simile  copies)  ought  to  have  on  the  bequests  of  personal  estate  contained  in 
the  paper  of  May  10th,  1819  (No.  3).  It  is  enough  to  say  that,  with  respect  to  the 
devise  of  the  realty,  which,  for  the  purposes  of  this  part  of  the  argument,  it  must  be 
deemed  to  contain,  the  obliterations  and  alterations  did  not  operate  as  a  revocation. 
Even  if  they  are  to  be  regarded  as  final  and  absolute,  and  not  as  deliberative  or 
dependent  alterations,  they  would  only  operate  to  produce  an  intestacy  pro  tanto 
(which  would  not  affect  the  result  of  this  action)  as  to  the  shares  of  those  devisees 
whose  names  are  struck  out,  and  not  as  a  revocation  of  the  whole  instrument.  But 
we  incline  to  think,  applpng  the  doctrine  of  dependent  relative  revocations,  that  they 
are  totally  ineffectual  as  to  the  bequest  of  the  real  estate.  The  case  of  JVmsor  v. 
Pratt  (2  B.  &  B.  650),  which  was  cited  by  Mr.  Couch  on  the  argument,  is  an  example 
of  that  doctrine ;  and  it  is  supported  by  a  long  line  of  authorities,  on  the  principle 
stated  by  Lord  Alvanley  in  Ex  parte  Ikhester  (7  Ves.  373),  that  "  where  it  is  evident 
that  the  testator,  though  using  the  means  of  revocation,  could  not  intend  it  for  any 
purpose  than  to  give  effect  to  another  disposition,  though  if  it  had  been  a  mere 
revocation  it  would  have  had  effect,  yet,  the  object  being  only  to  make  way  for 
another  disposition,  if  the  instrument  cannot  have  that  effect,  it  shall  not  be  a 
revocation." 

It  is  true  that  the  determination  of  this  question,  as  he  observes,  was  not  necessary 
for  the  decision  of  the  case  before  the  Court,  because,  whichever  way  it  was  decided, 
the  Plaintiffs  in  that  action  were  entitled  to  a  verdict,  as  soon  as  it  was  established 
that  the  te8tamen-[403]-tary  paper  No.  3  was  a  goodwill  of  I'eal  estate,  either 
with  or  without  the  part  erased  forming  a  portion  of  it.  But  still  the  Court  stated 
that  the  Plaintiffs  in  that  action  were  entitled  to  four-sevenths,  which  could  only 
proceed  on  the  foundation  either  that  the  devise  to  William  and  Henry  had  not  been 
revoked,  or  that  the  testatrix  died  intestate  as  to  those  shares.  The  view  taken  by 
the  Court  is  shewn  in  the  judgment ;  it  did,  though  not  with  great  confidence,  express 
its  opinion  that  the  erasures  were  merely  deliberative  and  of  no  avail,  still  this 
particular  point  before  me  between  the  claimants  of  the  seven  shares  jwr  «  did  not 
properly  arise  in  the  action,  and  was  not  argued  as  between  the  four  Phuntiffs  in  that 
action  and  the  two  claimants  William  and  Henry  or  any  person  claiming  through 
them. 

I  have  very  carefully  considered  all  the  cases  which  are  referred  to  on  this  subject, 
but  I  am  unable  to  find  any  one  where  the  obliteration  of  a  devisee's  name  simpUciter, 
without  any  further  evidence  of  an  intention  to  make  a  new  will,  has  been  held  to  be 
inoperative. 

The  only  evidence  which  is  suggested  to  me  in  the  present  case  is  the  internal 
evidence  to  be  derived  from  the  state  and  appearances  of  the  document  itself  and 
the  rest  of  the  testamentary  instruments.  It  is  said,  first,  that  the  direction  that 
the  devisees  are  to  take  as  tenants  in  common  is  struck  through,  but  in  the 
beginning  of  the  devise  she  uses  the  word  "  devided,"  which  must  mean  "  divided 
between,  but  if  it  did  not,  there  is  no  rule,  that  I  am  aware  of,  to  prevent  a 
testatrix,  by  erasure,  from  converting  a  tenancy  in  common  into  a  joint-tenancy. 
It  is  clear  that  she  could  under  the  new  law,  if  the  erasure  were  properly  attested, 
and,  except  as  regards  the  attestation,  the  old  and  the  new  law  are  the  same  on  this 
subject. 

[^)4]  It  is  also  said  that  the  direction  that  the  property  should  be  converted  is 
struck  through,  but  this,  again,  would  only  shew  that  the  testatrix  had  changed  her 
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mind  on  the  subject  of  conversion,  as  she  certainly  had,  in  February  1821,  during  the 
life  of  Dr.  Bees,  as  regarded  the  property  included  in  the  codicils  of  that  date.  The 
subsequent  erasures,  which  are  of  bequests,  are  supplied  by  the  disposition  of 
her  personal  property  by  the  testamentary  interests  of  even  date,  and  though 
the  testamentary  instrument  No.  3,  by  means  of  the  erasure  is,  to  a  considerable 
extent,  rendered  incoherent  and  uncertain,  yet  it  was  so  to  some  extent  as  it 
orfginally  stood,  before  any  erasure  took  place,  and  this  alone  could  not  affect 
the  law. 

The  testatrix  was  an  illiterate  woman  who  made  her  own  will,  and,  as  might  be 
expected,  much  difficulty  arises  in  construing  it,  in  any  form  that  it  is  placed. 

One  principal  argument  in  fovour  of  the  erasure  being  deliberative  is  drawn  from 
the  whole  tenor  of  her  testamentary  instruments,  which  shew  a  great  dislike  of  her 
brother,  who  was  her  heir  at  law,  and  whom  she  wished  to  deprive  of  all  interest 
in  her  property  ;  and  it  is  contended  that  if  this  erasure  be  held  to  be  a  revocation, 
then  that  the  two-sevenths  given  to  William  and  Henry  will  be  undisposed  of  and  go 
to  her  heir  at  law,  which  was  plainly  contrary  to  her  intention.  I  do  not  mean  to 
express  any  opinion  as  to  the  effect  of  this  devise,  on  the  footing  of  the  erasure  being 
final  and  complete ;  but  I  cannot  think  that  the  testatrix  believed  that  by  striking 
out  their  two  names,  their  shares  would  go  to  her  heir  at  law.  It  seems  more 
probable  that,  having  directed  the  property  to  be  divided  amongst  seven,  she  thought 
that  when  she  had  struck  out  two  names  the  [406]  whole  would  be  divided  amongst 
the  five  remaining  devisees. 

I  am,  therefore,  unable  to  see  in  these  expressions  in  her  will,  any  intention  to 
make  a  different  disposition  of  her  property  than  that  which  appeared  upon  it  after 
the  erasures  had  been  made.  It  existed  in  that  shape  when  she  made  the  codicils  of 
the  19th  of  February  1821 ;  the  effect  of  the  codicils  must  be  to  republish  this  will, 
which  is  left  amongst  her  papers  with  an  indorsement  thereon  that  it  is  her  will, 
and  which,  as  it  has  been  decided  at  law,  is  effectual  to  dispose  of  the  real  estate 
belonging  to  her.  I  then  ask  in  what  state  did  the  codicil  of  the  19th  of  February 
1821  republish  the  willl  and  I  think  it  must  be  held  to  have  republished  it  in  the 
state  in  which  it  then  was,  that  is,  with  the  erasures  existing  in  it,  which  erasures  do 
not  render  it  unintelligible,  but  merely  exclude  two  devisees  and  certain  legatees 
from  taking  any  benefit  under  it.  Then  it  does  appear  to  me  that  the  rule  of  the 
civil  law  expressly  applies,  "  tune  testamentum  prius  rwmpilur  cum  posterius perfedvm  est." 
Here  the  "  tegtamentum  pokerius  perfectum  eit,"&ud  thereupon,  if  not  before,  the  devises 
to  William  and  Henry  Ibbott  rumpuntitr. 

I  must  however  say  that  I  express  this  opinion  with  great  difSdence,  as  it  seems 
to  differ  from  that  of  the  Court  of  Common  Pleas ;  but  I  have  taken  what  pains  I 
could  with  the  case,  and  it  is  my  duty  to  decide  it  in  the  manner  I  believe  to  be  in 
accordance  with  law  and  to  the  rights  of  the  parties,  and  I  have  the  satisfaction  of 
considering  that  my  opinion  will  be  reviewed  by  a  higher  tribunal,  which  will  dispose 
of  the  whole  matter. 

This  is  clearly  not  a  case  for  costs,  if  I  could,  I  should  make  the  testatrix's  estate 
pay  them.    I  must  allow  the  demurrer  without  costs. 

[406]    Beilly  v.  Bsilly.    April  22,  1865. 

A  fund  set  apart  in  1857  to  answer  liabilities  of  an  intestate's  estate  in  respect  of 
leasehold  covenants  was  distributed  in  1865  amongst  the  next  of  kin,  it  appearing 
that  all  the  leases  bad  either  been  sold  or  surrendered,  and  the  statute  22  &  23 
Yict.  c.  36,  s.  27,  having  passed  in  the  meantime. 

The  testator  died  in  1854  possessed  of  certain  leaseholds. 

By  the  decree  on  further  consideration,  made  in  1857,  a  sum  had  been  carried  over 
to  an  account  intituled  "The  Indemnity  Fund,"  as  an  indemnity  against  the  covenants 
in  the  leases,  and  it  had  been  invested  in  £907  consols. 

All  the  leaseholds  had  since  been  either  sold  and  assigned  to  purchasers,  or 
surrendered  to  the  lessors.    A  petition  was  now  presented  for  the  distribution  of  the 
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indemnitj  fund  amongst  the  next  of  kin.  The  statute  23  &  23  Vict.  e.  35,  passed  in 
August  1859,  which,  by  the  27th  section,  relieved  executors  and  administrators,  to  a 
certain  extent,  from  future  liability  under  the  covenants  in  leases. 

Mr.  Baggallay  and  Mr.  Bamsay,  in  support  of  the  petition.  The  fund  set  apart 
for  the  security  of  the  ground  landlord  may  now  be  safely  distributed ;  Bunting  v. 
Marriott  (7  Jur.  565) ;  for  by  the  Law  of  Property  Amendment  Act  (22  &  23  Vict, 
c.  35,  8.  27)  there  is  now  a  complete  indemnity  to  the  administrator,  and  the  Act'is 
retrospective ;  Dodsm  v.  Sammell  (1  Drew.  &  Sm.  575) ;  and  see  In  re  Green  (2  De  Q. 
F.  &  J.  121). 

Mr.  A.  Smith,  for  the  Respondents.' 

[4071  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  purchasers  of  the 
leasehold  are  liable  for  the  future  performance  of  the  covenants  contained  in  their 
leases,  and  as  to  past  breaches  there  is  no  claim  on  the  part  of  the  lessor.  I  think  I 
may  safely  distribute  the  fund. 

Note.— Zlea»  v.  Allen,  20  Beav.  1 ;  fTaller  v.  Barrett,  24  Beav.  413;  Bennett  v. 
Lyiton,  2  John.  &  Hem.  155  ;  WilUams  v.  Headland,  4  Giff.  495 ;  Brewer  v.  Poeotk,  23 
Beav.  310;  Smith  v.  SmiOi,  1  Drew.  &  Sm.  384;  Addams  v.  Ferick,  26  Beav.  384; 
Hughes  v.  Young,  3  N.  R  690. 

[407]    Hughes  v.  Ckx)K.    May  26,  1865. 

A  bill  by  a  person  entitled  to  a  mortgaged  estate,  under  the  mortgagor's  will,  against 
the  mortgagee  and  the  mortgagor's  representative,  to  have  the  mortgagor's  estate 
applied  in  payment  of  the  mortgage,  cannot  be  sustained. 

A  bill  by  a  person  claiming  under  a  mortgagor  against  the  mortgagee  is  irregular, 
unless  it  offers  to  redeem. 

The  Plaintiff  was  entitled  to  an  estate,  subject  to  a  mortgage  created  by  his  ancestor. 
He  instituted  a  suit  against  the  mortgagee  and  the  representatives  of  his  ancestor, 
praying  to  have  the  mortgage  paid  out  of  his  assets  or  by  a  sale  of  the  estate,  and 
also  for  the  delivery  up  of  independent  securities  given  by  the  Plaintiff  to  the 
Defendant  Held,  that  the  suit  was  multifarious,  and  a  demurrer  to  it  was 
allowed. 

This  case  came  before  the  Court  on  demurrer. 

The  bill,  in  substance,  stated  that  in  1821  John  Young,  the  Plaintiff's  grandfather, 
mortgaged  some  property  for  £500.  He  died  in  1844,  having  devised  the  estate  to 
trustees  for  the  Plaintiff's  mother  for  life,  and  then  in  trust  to  sell  and  pay  off  the 
mortgage,  and  hold  the  residue  in  trust  for  the  Plaintiff. 

Tne  Plaintiff's  mother  died  in  1863.  The  estate  had  not  been  sold,  and  the 
mortgage  on  it,  which  still  remained  unpaid,  had  become  vested  in  the  Defendant 
Cook.  The  Plaintiff,  who  was  an  infant,  alleged  that  be  "  believed  "  the  rents  had, 
since  his  mother's  death,  been  received  by  Cook,  "  but  whether  as  mortgagee  or  as 
bailiff  for  the  Plaintiff  he  was  unable  to  ascertain." 

[408]  The  bill  stated  another  and  distinct  transaction.  It  stated  that  Cook  had 
made  payments  to  the  Plaintiff,  and  proceeded  in  the  following  terms: — "The 
Defendant  Cook,  about  December  1863,  induced  the  Plaintiff  to  seal  and  deliver  a 
deed,  which  the  Plaintiff  believes  was  dated  the  16th  November  1865,  and  which  the 
Plaintiff  believes  to  be  a  mortgage  of  the  Plaintiff's  property,  to  which  he  is  entitled 
under  the  will  of  the  said  John  Young,  and,  at  the  same  time,  the  Defendant  Cook 
induced  the  Plaintiff  to  sign  a  bill  of  exchange  for  £350,  dated  the  16th  day  of 
November  1865." 

The  bill  was  filed  by  Hughes,  by  his  next  friend,  against  Cook  and  the  trustee  and 
executor  of  the  grandfather's  will,  praying  as  follows : — 

1.  "  That  the  Defendant  Robert  Cook  may  be  decreed  to  deliver  up  to  be  cancelled 
the  said  deed  and  bill  of  exchange  dated  respectively  the  16th  day  of  November 
1865. 

2.  "That  if  the  Defendant  Robert  Cook  shall  admit  that  he  has  entered  into 
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possession  of  the  rents  and  profits  of  the  mortgaged  hereditaments  as  the  mortgagee 
thereof,  that  the  usual  account  may  be  taken  against  him  as  a  mortgagee  in  possession, 
with  half-yearly  rests,  and  that  an  account  may  be  taken  of  what  is  due  to  him  for 
principal  and  interest,  if  any,  and  that  the  same,  if  not  paid  as  hereinafter  mentioned, 
may  be  raised  by  a  sale  of  the  mortgaged  premises. 

3.  "  That  if  the  Defendant  Robert  Cook  should  not  admit  that  he  has  entered  into 
sach  possession  as  mortgagee,  that  a  receiver  may  be  appointed  "  of  the  rents,  to  keep 
down  the  interest  on  the  mort^;age  of  1821,  and  to  pay  the  surplus  for  the  benefit  of 
the  Plaintiff. 

5.  "  That  it  may  be  declared  that  the  residuary  real  [409]  and  personal  ei^tate  of 
the  testator  John  Young  was  liable  to  exonerate  the  mortgaged  premises  from  the 
mortgage  debt,  and  that,  if  necessary,  that  the  accounts  of  such  residuary  real  and 
personal  estate  may  be  taken  and  the  same  properly  administered  under  the  direction 
of  this  honorable  Court." 

The  Defendant  Cook  demurred  for  want  of  equity,  first,  to  the  relief  prayed  by 
the  first  paragraph  of  the  prayer  separately,  and  then  to  the  second  and  thira 
paragraphs.     He  then  demurred  to  the  whole  bill  for  multifariousness. 

Mr.  Jessel  and  Mr.  Horsey,  in  support  of  the  demurrer.  This  is  a  bill  by  a 
mortgi^or  against  a  mortgagee,  which  does  not  offer  to  redeem  him  or  to  p^  what  is 
due.  The  prayer  for  a  sale  does  not  amount  to  an  offer  to  redeem.  In  Harding  v. 
Tmgey  (12  W.  R.  684),  it  was  held  that  a  prayer  by  a  mortgagor  that,  on  payment  of 
what  may  be  found  due,  the  mortgagee  may  be  directed  to  convey,  does  not  amount 
to  an  offer  to  redeem.  As  to  the  delivery  of  the  documents  executed  in  1865,  the  bill 
contains  no  allegation  of  fraud  on  which  to  found  that  part  of  the  relief.  Lastly,  the 
suit  is  altogether  multifarious ;  it  mixes  up  matters  totally  distinct,  in  some  of  which 
the  mortgagee  has  no  concern.  Besides  this,  "  it  is  not  competent,  when  A.  is  sole 
Plaintiff  and  B.  is  sole  Defendant,  for  A.  to  unite  in  his  bill  against  B.  all  sorts  of 
matters  wherein  they  may  be  mutually  concerned  ; "  Attorney-General  v.  The  Goldsmith^ 
Company  (5  Sim.  675).    They  also  referred  to  Saxton  v.  Davis  (18  Ves.  80). 

Mr.  !«ttten,  for  the  Plaintiff.  An  infant  cannot  and  is  not  bound  to  redeem  his 
ancestor's  mortgage ;  but  [410]  here  he  asks  for  a  sale  of  the  estate  and  payment  to 
the  Defendant  out  of  the  produce ;  this  is  sufficient.  yice-Chancellor  Knight  Bruce 
considered  an  offer  to  redeem  unnecessary ;  Inman  v.  Wearing  (3  De  Gex  &  Sm.  733). 
The  documents  of  1865  were  obtained  from  the  Plaintiff  while  an  infant,  and  they 
ought  to  be  delivered  up.  The  Defendant  Cook  is  interested  in  all  the  matters  of 
relief,  and  they  are  so  mixed  up  as  to  make  it  impossible  to  have  them  determined  in 
separate  suits. 

Ths  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  allow  this  demurrer, 
for  it  contains  three  suits  in  equity. 

The  first  is,  for  taking  an  account  of  the  estate  of  the  Plaintiff's  grandfather,  for 
the  pui-pose  of  having  it  applied  in  discharge  of  the  mortgage.  To  such  a  suit  the 
mortgagee  is  not  a  proper  or  necessary  party.  He  is  not  bound  to  wait  for  payment 
of  what  is  due  to  him  until  the  accounts  of  his  mortgagor's  estate  have  been  taken. 

The  second  is,  to  take  an  account  of  the  amount  due  on  the  mortgage,  without 
any  offer  to  redeem  or  even  to  pay  the  amount  found  due  out  of  the  produce  of  the 
sue,  except  "  if  not  paid  as  hereinafter  mentioned,"  that  is,  if  not  paid  out  of  the 
testator's  residuary  estate.  The  consequence  would  be  that  the  mortgagee  would 
have  to  wait  until  all  the  accounts  of  the  mortgagor's  estate  had  been  taken,  before 
he  would  obtain  a  sale  of  the  mortgaged  property.  There  is  no  offer  to  redeem,  and 
this  is,  on  the  authorities,  a  sufficient  objection  to  this  ptart  of  the  relief. 

[411]  The  third  is  a  distinct  transaction,  which  may  be  very  improper,  but  has  no 
reference  to  the  rest  of  the  suit.  The  Defendant  is  alleged  to  have  obtained  from  the 
Plaintiff  a  deed  and  bill  of  exchange,  which  were  postrdated  by  two  years,  but  why 
or  under  what  circumstances  does  not  clearly  appear,  and  he  prays  that  these  may  be 
delivered  up  and  cancelled. 

I  must  allow  this  demurrer  in  the  usual  way,  and  cannot  give  leave  to  amend. 
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[411]    Inole  V.  Pabtbidob  (No.  2).    FA.  15,  17,  18,  1865. 

Trostees  lent  toust  money  on  mortgage,  upon  a  valuation  made  on  behalf  of  the 
mortgagor.  The  security  proved  greatly  deficient  Held,  that  the  trostees  were 
personuly  liable  for  the  loss. 

This  case,  reported  ante  (32  Beav.  661),  now  came  on  for  hearing,  when  the 
trustees  were  maae  liable  for  the  several  sums  set  forth  in  the  former  report. 

Another  point  arose,  under  the  following  circumstances : — 

In  1857  the  old  trustees,  who  had  power  to  invest  the  trust  moneys  in  real 
securities,  lent  £8000  to  Mr.  £rnest  on  a  mortgage  of  some  freehold  property  at 
Llanon,  in  the  county  of  Carmarthen,  which  was  principally  in  his  own  occupation. 
The  trustees  proceeded  solely  on  a  valuation  which  had  been  made  the  year  previously 
by  a  Mr.  Fetherick,  who  had  been  employed  on  behalf  of  the  mortgagor  to  value  the 
estate.  He  had  valued  it  at  £12,684.  Besides  this,  it  appeared,  from  the  abstract  of 
title,  that  the  property  had  last  let  for  no  more  than  £242,  lis.  per  annum. 

The  property  turned  out  a  very  inadequate  security  for  the  £8000,  and  the 
interest  was  greatly  in  arrear. 

[412]  Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiffs,  the  eestois  qm  tntst,  argued 
that  the  old  trustees  had  been  guilty  of  great  negligence  in  not  having  had  the 
property  surveyed  and  valued  by  some  independent  person  on  their  behalf,  and  that 
they  ought  not  to  have  trusted  to  a  valuation  made  by  the  mortgagor's  agent.  That 
the  abstract  itself  shewed  the  inadequacy  of  the  security,  and  that  the  trustees  were 
therefore  liable  for  the  loss  sustained  by  the  deficient  security. 

Mr.  Hobhouse  and  Mr.  W.  Pearsoo,  in  the  same  interest. 

Mr.  Southgate  and  Mr.  Kay,  for  the  old  trustees,  argued  that  they  were  not  liable 
for  an  accidental  loss,  arising  from  the  depreciation  of  the  security.  That  they  were 
justified  in  relying  on  a  valuation  bond  fide  made ;  Jones  v.  Lewis  (3  De  Or.  &  Sm.  471), 
but  reversed,  see  Lewin  on  Trusts  (p.  242). 

Mr.  Baggallay,  Mr.  Cracknell,  Mr.  Karslake  and  Mr.  Surrage,  for  the  other 
Defendants. 

The  Mastbb  of  the  Bolls  [Sir  John  Romilly].  The  question  which  I  have  to 
deal  with  is,  whether  the  trustees  exercised  due  caution  and  vigilance  in  advancing 
£8000  upoD  the  security  of  the  property  mentioned  in  the  schedule  to  Mr.  Petherick's 
valuation.  In  the  first  place,  it  is  a  matter  of  constant  observation  that  nothing  is 
more  uncertain  than  a  valuation,  and  the  Court  has  constantly  had  occasion  to  observe 
upon  the  great  discrepancy  between  valuations  made  by  those  persons  who  want  to 
enhance  and  by  those  persons  who  want  to  depreciate  the  value  of  property.  They 
are  so  great  that  it  is  very  diflficult  for  the  Court  to  [418]  come  to  a  satisfactory 
conclusion  on  the  subject,  and  it  sometimes  leads  to  most  singular  results.  In  one 
case,  to  which  I  have  often  referred,  a  Plaintiff  was  compelled  to  compromise  a  suit  in 
consequence  of  his  valuer  mistaking  the  side  for  which  he  was  employed.  Valuations 
are  mere  matters  of  opinion,  on  which  a  person  cannot  be  indicted  for  perjury.  A 
man  bond  fide  forms  his  opinion,  but  he  looks  at  the  case  in  a  totally  different  way 
when  he  knows  on  whose  behalf  he  is  acting.  Here  the  trustees  acted  on  die 
valuation  made  on  behalf  of  the  mortgagor. 

In  addition  to  this,  they  had  in  their  possession,  at  the  time,  an  abstract  of  title 
which  shewed  that  when  the  property  was  last  let  it  was  let  for  £242,  lis.,  while  the 
interest  on  the  £8000  lent  at  £4  per  cent,  was  considerably  more  than  this  rental. 
It  shewed  a  great  deficiency,  the  rule  being,  that  trustees  ought  not  to  advance  on 
mortgage  more  than  two-thirds  of  the  actual  value  of  freehold  property.(l)  It  turns 
out  that  the  property  will  not  let  for  more  or  even  so  much  at  the  present  time. 

I  will  look  at  the  evidence,  but  if  the  facts  are  as  I  have  stated  them,  then,  in  my 
opinion,  the  old  trustees  must  be  made  liable  for  the  deficiency  which  arises  from  this 
property  not  realizing  the  £8000.     I  shall  order  them  to  pay  the  £8000  and  interest 

(1)  See  SHckney  v.  Seuxll,  1  Myl.  &  Cr.  8 ;  Jforris  v.  fFright,  14  Beav.  307 ; 
Madeod  v.  Annesky,  16  Beav.  600. 
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into  Ck>urt,  on  or  before  the  last  day  of  next  Hilary  term,  giving  them  time  to  take 
proper  steps  to  realize  the  security. 

feft.  18.  The  Master  of  the  Eolls  [Sir  John  Romilly].  I  have  read  over 
the  evidence,  and  I  am  of  opinion  [414]  that  Mr.  Blenoowe  and  Mr.  Frederick  R. 
Partridge,  the  old  trustees,  are  liable  for  the  deficiency  in  the  value.  A  trustee 
cannot,  with  propriety,  lend  trust  money  upon  mortgage  upon  a  valuation  made  by 
or  on  behalf  of  the  mortgagor.  If  he  does,  and  the  valuer  has  bond  fide  valued  the 
property  at  double  its  value,  the  trustee  must  take  the  consequences ;  he  ought  to 
have  employed  a  valuer  on  his  own  behalf  to  see  to  it. 

That  alone  would  be  sufiBcient  to  dispose  of  the  matter.  But  the  case  of  the 
Plaintiffs  is  made  stronger  by  the  fact  that,  if  the  trustees  had  looked  into  the  abstract, 
they  would  have  founo^  by  one  of  the  deeds,  that  the  amount  at  which  the  property 
was  let  the  last  time  it  was  let,  was  insufficient  to  pay  the  interest  on  the  money 
advanced.     The  decree  against  the  old  trustees  will,  therefore,  stand  as  I  stated. 

[414]    Wilson  v.  Thk  West  Hartlepool,  &o.,  Railway  Cojcpant  (No.  2). 

March  2, 1866. 

Application  by  vendors,  in  a  suit  for  specific  performance,  to  suspend  the  execution 
of  the  conveyance  pending  an  appeal  to  the  House  of  Lords,  refused,  the  purchaser 
consenting  that  notice  of  the  appeal  should  be  indorsed  on  the  conveyance. 

The  Master  of  the  Rolls  had,  in  this  case,  made  a  decree  for  specific  performance 
against  the  Defendants,  the  company,  who  were  to  convey  the  land  in  question  to 
the  Plaintiff.  (Reported  ante,  p.  187.)  The  decree  had  been  affirmed  by  the  Lords 
Justices  on  the  19th  of  January  1865.    The  Defendants  appealed  to  the  House  of  Lords. 

Mr.  Hobhouse  and  Mr.  Hawkins,  for  the  Defendants,  applied  to  suspend  the 
execution  of  the  conveyance  pending  the  appeal  to  the  House  of  Lords.  They  argued 
that  the  Defendants  might  be  prejudiced  by  [416]  conveying  to  the  Plaintiff,  as  he 
would  then  be  enabled  to  deal  with  the  legal  estate. 

Mr.  Selwyn  and  Mr.  Fry,  for  the  Plaintiff.  The  pendency  of  an  appeal  cannot  be 
allowed  to  affect  the  rights  of  the  Plaintiff  established  by  the  decree;  Ovjynn  v. 
LeAbridge(U  Ves.  585);  JFaldo  v.  (7afoy  (16  Yes.  206);  The  Mayor  of  Gloucester  v. 
Wood  (3  Hare,  150).  They  offered  to  endorse  on  the  conveyance  notice  of  the  existing 
appeal. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Defendants  may  register 
a  lis  pendens,  which  will  be  a  sufficieut  protection.  The  Plaintiff  consenting  that  notice 
of  the  appeal  shall  be  endorsed  on  the  conveyance,  I  must  refuse  the  motion. 

The  Defendants  must  pay  the  costs,  for  if  they  had  succeeded  they  would  equally 
have  been  bound  to  pay  them. 

Reg.  Lib.  1865,  B.  fol.  493. 

[416]    Colby  v.  Gadsden.    Mwrch  6,  7,  10,  1865. 
[S.  C.  on  appeal,  17  L.  T.  97 ;  15  W.  R  1185.] 

A  delay  from  May  to  December  in  filing  a  bill  for  specific  performance  held  not 
sufficient  to  deprive  a  vendor  of  his  right  to  have  the  contract  enforced. 

A  purchaser  was  let  into  the  receipt  of  the  rents  before  completion  and  without  pay- 
ment of  his  purchase-monev.  Great  delay  having  occurred,  and  no  payment  having 
been  made  to  the  vendor,  he  gave  notice  to  the  tenants  and  prevented  any  further 
receipt  of  the  rents  by  the  purchaser.  Held,  that  this  did  not  deprive  the  vendor 
of  his  right  to  have  the  contract  specifically  performed.  KnaiMuU  v.  Grueber 
(3  Mer.  124)  distinguished. 

Property  was  sold  which  was  represented  as  standing  on  a  fine  vein  of  anthracite 
coal :  Held,  that  the  doctrine  of  "  caveat  emptor "  applied,  and  that  it  was  the 
business  of  the  purchaser  to  inquire  as  to  the  extent  to  which  the  coal  had  already 
been  worked. 
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This  was  a  sait,  iostituted  by  a  veDdor  against  the  purchaser,  for  the  specifig 
performance  of  a  contract  for  the  purchase  of  a  real  estate.  The  defence  was,  fitBt, 
that  the  Plaintiff  was  barred  by  his  delay  in  instituting  the  suit ;  secondly,  that  the 
Plaintiff,  having  put  the  Defendant  into  possession,  had,  by  afterwards  resuming  it, 
abandoned  the  contract ;  thirdly,  that  a  schoolhouse  had  been  built  on  a  part  of  Uie 
property  given  by  the  Plaintiff  for  that  purpose,  and  which  fact  ought  to  have  been 
stated ;  and,  fourthly,  that  a  vein  of  coal,  stated  in  the  particulars  o?  sale  to  exist  aa 
the  property,  had  been  considerably  exhausted  by  working. 

Mr.  Southgate  and  Mr.  Babington,  for  the  Plaintiff,  cited  Madtryde  v.  IFeektt 
(22  Beav.  533) ;  fFatson  v.  Beid,  (1  Buss.  &  Myl.  236) ;  Southeomb  v.  The  Bishop  ^ 
Exeter  (6  Hare,  213) ;  Dyer  v.  Hargrove  (10  Ves.  505) ;  Bigway  v.  Sneyd  (1  Kay,  627); 
Haywood  v.  Cope  (26  Beav.  140) ;  Sugden's  Vendors  (p.  212  (14th  edit.) ). 

Mr.  Selwyn  and  Mr.  Ward,  for  the  Defendants,  cited  [417]  Knaichbull  v.  Onuber 
(3  Mer.  124);  Higgins  v.  Samels  (2  John.  &  Hem.  460);  Moxey  v.  Bigwooi 
(10  Jur.  597). 

Mr.  Southgate,  in  reply. 

March  10.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  This  is  a  suit,  by 
a  vendor  against  a  purchaser,  for  the  specific  performance  of  a  contract  to  buy  an 
estate  called  Colby  Lodge,  near  Tenby,  in  Pembrokeshire.  The  contract  is  admitted ; 
the  defence  set  up  by  the  Defendant  consists  of  four  particulars.  The  first  is  that 
the  time  which  has  elapsed  before  the  bill  was  filed  constitutes  a  bar  to  the  Plaintiff's 
recovering  in  this  suit.  Upon  this  subject  the  dates,  which  it  is  important  to  refer 
to,  are  as  follows : — the  contract  for  the  sale  of  the  estate  for  X3775  was  entered  into 
on  the  13th  of  October  1860,  and  the  purchase  was  to  be  completed  on  Christmas  Day 
following.  On  that  day  possession  was  given,  by  putting  the  purchaser  into  the 
receipt  of  the  rents  and  profits  of  the  estate.  No  money  was  paid  by  the  purchaser ; 
he  took  several  objections  to  the  title,  and  there  was  a  continued  delay  in  the  payment 
of  the  purchase-money,  although  he  remained  in  the  receipt  of  the  rents.  This  went 
on  for  a  very  considerable  time ;  the  purchaser's  solicitor  prepared  a  draft  conveyance, 
which  was  approved  of  on  the  part  of  the  vendor,  but  still  the  contract  was  not 
completed.  Ultimately,  in  March  1862  (which  was  a  year  and  a  half  after  the  contract 
had  Deen  entered  into),  the  Plaintiff's  solicitors,  with  the  authority  of  the  Plaintiff, 
proposed  that  the  agreement  should  be  cancelled,  that  [4181  the  Defendant  should 
pay  £10,  that  there  should  be  no  account  of  the  rents  received  by  the  Defendant,  and 
that,  thereupon,  the  whole  matter  should  be  settled.  This  arrangement  was  approved 
of  by  the  Defendant's  wife,  who  appears  to  have  shewn  very  good  sense  in  the  course 
which  she  adopted  on  this  occasion.  But  the  Defendant  did  not  know  of  this  until 
May  1862,  when  it  became  necessary  to  obtain  his  signature,  and  he  thereupon 
dissented,  and  insisted  on  the  contract  being  carried  into  execution.  Upon  this 
taking  place,  the  Plaintiff,  finding  that  he  neither  got  the  purchase-money  nor  the 
rents  of  his  property,  gave  notice  to  the  tenants  in  July  1862  to  pay  their  rents  to 
him.  The  tenants,  finding  it  difficult  to  know  to  whom  they  ought  to  pay  the  rents, 
paid  them  to  no  one,  and,  thereupon,  this  bill  was  filed  in  December  1862. 

Now,  it  is  obvious,  from  this  statement  of  the  dates,  that  this  is  not  a  case  in 
which  the  Court  can  refuse  specific  performance  of  the  contract  on  the  ground  of 
delay.  In  these  cases,  where  one  person  says,  "  I  will  have  nothing  more  to  do  with 
the  contract,  I  put  an  end  to  it,"  if  the  other  party  to  the  contract,  who  insists  on  its 
being  carried  into  execution,  does  not  file  his  bill  speedily  (a  time  which  is  not  very 
accurately  fixed,  though  the  cases  have  determined  that  it  must  not  exceed  a  year), 
he  shall  not  be  allowed  to  insist  that  the  contract  shall  be  carried  into  execution. 
But  here  both  parties  were  insisting  on  the  contract ;  the  Defendant,  in  May  1862, 
declared  that  it  should  be  carried  into  execution,  and  he  has,  in  fact,  been  all  along 
insisting  on  the  contract  with  an  abatement  of  the  purchase-money.  This  matter 
being  in  contest  between  them  in  May  1862,  and  the  bill  being  filed  in  December  1862, 
the  lapse  of  time  cannot  be  treated  a^  such  a  delay  as  will  tar  the  Plaintiff  from  his 
right  of  calling  upon  this  [419]  Court  to  afford  him  relief,  if,  in  other  respects,  he  is 
entitled  to  it. 

The  second  defence  is  this :  It  is  said  that  the  Plaintiff  having,  in  the  first 
instance,  put  the  purchaser  into  possession,  and  having  afterwards  resumed  posses- 
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BiOD,  has,  by  thus  resuming  possession,  abandoned  the  contraot^  and  is  not  entitled 
to  enforce  it  The  well-known  authority  of  KnaiehbvU  v.  Qriteber  (3  Mer.  124^  is 
referred  to  upon  the  subject ;  but,  as  I  oMerved  in  the  course  of  the  argument,  that 
case  has  no  application  to  the  present  In  that  case,  actual  possession  was,  by  resi- 
dence in  the  house,  an  essential  part  of  the  contract  The  Defendant  had  contracted 
that  he  should,  immediately  on  the  execution  of  the  contract,  be  put  into  possession 
of  the  house  in  question,  and  that  he  should  remain  in  possession  until  the  contract 
was  completed,  and  that  such  possession  should  not  be  considered  as  an  acceptance  of 
title.  In  a  short  time  it  appeared  that  the  Plaintiff  could  not  make  a  title  to  the 
whole  of  the  property,  upon  which  the  Plaintiff  turned  the  Defendant  out  of  posses- 
sion of  the  house,  and  filed  a  bill  for  the  specific  performance  of  the  contract,  with 
an  abatement  of  the  purchase-money.  Lord  Eldon  did  not  give  any  judgment  on 
the  question  whether  it  was  a  case  for  abatement  of  the  purchase-money  or  not ;  but 
he  said  that  the  object  of  the  Defendant  was  to  have  actual  possession  of  the  house, 
and  that  this  was  expressed  in  the  contract,  and  was  totally  independent  of  the 
question  of  title,  or  whether  a  good  title  could  be  made  to  the  rest  of  the  land.  At 
the  hearing  Lord  Eldon  said,  "  You  have  turned  the  purchaser  out  of  possession, 
which  is  the  very  thing  he  contracted  for,  and  this  is  a  matter  totally  distinct  and. 
apart  from  the  question  of  title.  You  [420]  have,  therefore,  abandoned  the  contract, 
and  cannot  now  enforce  it ; "  and  he  dismissed  the  bill  on  that  ground.  But  that 
does  not  apply  to  a  case  where  the  purchaser  is  let  into  the  receipt  of  the  rents  and 

ftrofits  of  the  estate,  under  a  contract  which  is  to  be  completed  at  a  definite  period, 
rom  which  time  the  purchaser  is  to  receive  the  rents  and  profits,  and,  on  the  other 
hand,  to  pay  interest  on  the  purchase-money.  Here,  the  period  fixed  for  this  purpose 
is  the  25th  of  December  1860,  and  the  purchaser  accordingly  receives  the  rents  from 
that  time ;  but  the  Plaintiff,  finding  that  he  can  get  neither  the  purchase-money  nor 
the  interest,  gives  notice  to  the  tenants  to  p^  no  more  rent  to  the  purchaser,  and  it 
becomes  necessary  for  him  to  file  this  bill.  This  is  no  breach  of  oon.tract  on  the  part 
of  the  vendor;  and  the  case  decided  by  Lord  Eldon  has  no  application  to  the 
present  case. 

The  third  ground  of  defence,  raised  by  the  Defendant,  is  this : — That  a  school- 
house  has  been  built  on  a  small  piece  of  the  land  near  the  church,  which  had  been 
given  by  the  Plaintiff  for  that  purpose  a  year  or  two  before  this  contract  was  entered 
into,  and  that  this  ought  to  have  been  stated  to  the  Defendant.  The  Defendant 
contends  that  in  respect  of  this  he  is  entitled  either  to  put  an  end  to  the  contract, 
or  to  have  an  abatement  for  it,  out  of  the  purchase-money.  I  am  of  opinion  that 
he  is  not  entitled  to  either.  This  small  piece  of  land  is  close  to  the  church,  and  on 
the  roadside,  and  is  forty-five  feet  by  sixty-five  feet,  and  therefore  contains  a  little 
under  330  square  yards.  The  house  was  built,  and  was  known  to  everybody ;  it 
stood  there  at  the  time  the  Defendant  entered  into  the  contract,  and  the  Defendant, 
when  he  went  over  the  property,  saw  it  and  was  aware  of  its  existence.  Then  it 
appears  also  even  on  the  very  map  on  which  he  bought  the  property,  although  the 
map  [421]  was  made  some  years  before  the  schoolhouse  was  built,  that  this  plot  of 
land  on  which  the  schoolhouse  was  subsequently  built  was  marked  off  as  not 
included  in  the  little  plot  No.  169,  which  is  one  of  the  pieces  of  land  sold,  and 
does  not  appear  to  have  been  included  in  the  map.  Why  that  was  marked  off  before 
the  schoolhouse  was  built,  I  am  unable  to  say.  There  is  no  evidence  ^ven  upon 
that  subject,  but  it  does  appear  that  it  was  not  within  the  contract  itself.  The 
Defendant  was  perfectly  well  aware  of  the  circumstance,  for  it  was  a  matter  patent 
to  everybody,  and  therefore  he  is  neither  entitled  to  reject  the  contract,  nor  to  have 
any  abatement  in  respect  thereof. 

The  last  question  is  the  one  most  prominently  put  forward  in  the  argument  and 
in  the  evidence.  It  relates  to  the  vein  of  anthracite  coal.  It  is  stated  on  the 
particulars  and  conditions  of  sale,  "  that  this  property  stands  on  a  vein  of  anthracite 
coal,  the  finest  vein  in  South  Wales,"  and  where  the  crop  of  it  lies  is  marked. 
Now  I  am  satisfied,  on  the  evidence,  that  the  Defendant  knew  the  coal  had  been 
worked ;  he  admits  that  he  saw  the  old  pit  There  is  the  evidence  of  Protheroe, 
who,  if  he  is  to  be  believed,  declares  positively  that  he  told  the  Defendant  about  it 
before  he  entered  into  the  contract     It  is  said  that  this  evidence  is  contradictory 
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to  that  of  Collins  and  Oonter,  who  speak  of  the  meeting  between  Protheroe  and  the 
Defendant  as  having  taken  place  in  August  1861.  It  was  said,  in  the  reply,  that  it  is 
clear  that  Protheroe  speaks  of  two  meetings,  and  that  Collins  and  Gonter  onlj  speak 
of  one,  and  upon  reading  the  evidence  I  think  that  this  is  so^  and  that  the  two 
statements  are  perfectly  compatible  and  accurate. 

I  am  of  opinion,  also,  that  this  is  a  case  of  caveat  emptor.  It  was  not  alleged  that 
the  vein  had  not  been  [422]  worked ;  the  Defendant  knew  it  had  been  worked  to 
some  extent,  and  it  was  his  business  to  inquire  into  what  extent  it  had  been  worked. 
That  it  had  been  worked  out  is  admitted  not  to  be  the  case,  because  there  is  coal 
now  to  be  had  on  the  property ;  besides  which,  I  was  strongly  impressed  with  this : — 
that  it  formed  no  considerable  ingredient  in  the  estimate  by  the  Plaintiff  and  by 
the  Defendant  as  to  the  value  of  the  property.  This  is  shewn  very  strongly  in  a 
valuation  made,  on  his  behalf,  in  one  of  his  attempts  to  resell  the  property.  He 
gave  jC5775  for  the  property,  and  it  appears  that  he  values  the  surface,  independently 
of  the  minerals  and  the  timber,  at  £4000,  and  attempted  to  resell  it  for  that  amount. 
In  fact,  if  the  estimated  value  put  upon  it  by  him  or  on  his  behalf  be  correct,  he 
has,  without  any  abatement^  got  a  most  valuable  purchase,  for  he  has  been  offered 
800  guineas  for  the  coal,  not  to  be  paid  down,  but  coupled  with  conditions  as  to  the 
time  and  mode  of  payment,  which  detract  from  the  value  of  it,  but  still  it  would 
make  the  coal  worth  £840.  Mr.  Collins  has  valued  the  timber  at  £1800,  making 
together  £2640.  The  present  rental  is  £185,  and  the  Defendant,  in  one  of  his 
letters,  suggests  that  £150  might  be  obtained  for  the  house  to  let  My  opinion  is 
that  this  1^1  formed  no  ingredient  in  the  price  which  the  Defendant  offered  for  the 
property,  and  that  it  was  not  considered  of  much  value  on  either  side.  Therefore, 
in  my  opinion,  the  case  of  the  Defendant  entirely  fails,  and  there  must  be  a  decree 
for  specific  peiformance,  with  an  inquiry  as  to  title ;  but  as  the  Defendant  occasioned 
the  suit  by  nis  refusal  to  complete  the  contract  except  with  an  abatement,  I  am  of 
opinion  that  he  must  pay  the  costs  up  to  and  including  the  hearing. 


[423]    Simpson  v.  Terby.    March  23,  1865. 

[See  Hutchings  v.  Humphrey,  1885,  54  L.  J.  Ch.  651.] 

A  decree  for  specific  performance  was  made  against  a  purchaser.  Not  having  paid 
the  purchase-money,  he  was  ordered,  on  motion,  to  pay  it  within  a  limited  time,  and 
in  default,  that  the  contract  should  be  rescinded  and  all  proceedings  stayed.  He 
was  also  ordered  to  pay  the  costs  of  the  motion. 

The  Defendant,  on  the  7th  of  March  1863,  had  agreed  to  purchase  some  property, 
and  the  contract  was  to  have  been  completed  on  the  24th  of  June.  This  not  having 
been  done,  the  vendor,  in  November  1863,  instituted  a  suit  for  the  specific  perform- 
ance of  the  contract ;  and  a  decree  for  specific  performance  was  made  on  the  7th 
of  July  1864. 

The  Defenduit  made  default  in  payment  of  the  purchase-money  (£6587),  and 

Mr.  G.  Hastings,  for  the  Plaintiff,  now  moved  that  in  default  of  payment  the 
contract  might  be  rescinded.  He  cited  Foligno  v.  Martin  (16  Beav.  586) ;  Sweet  v. 
Meredith  (4  Giff.  207). 

Mr.  Archibald  Smith,  for  the  Defendant,  asked  for  six  weeks  to  enable  him  to 
find  the  money. 

The  Master  of  the  Bolls  [Sir  John  Romilly].  I  cannot  grant  that  time ; 
but  I  will  order  the  Defendant  to  pay  the  amount  on  or  before  the  first  day  of 
Easter  term  (15th  April),  and  in  default,  the  contract  must  be  rescinded,  and  all 
further  proceedings  stayed. 

The  Defendant  must  pay  the  costs  of  this  application. 

Reg.  Lib.  1865,  B.  foL  693. 
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[424]    TiBBS  V.  Eluoxt.    April  26,  27,  1865. 

A  testator  devised  a  real  estate  to  his  three  daughters  equally  in  remainder,  and 
he  provided  that  if  "any  of  them  should  die  and  leave  issue,  then  such  issue 
should  succeed  to  the  mother's  share  in  that  his  will."  He  afterwards  gave  the 
residue  of  his  estate  and  effects  to  the  same  daughters  and  to  bis  two  sons  in 
possession.  Held,  that  the  issue  of  the  daughters  took  no  interest  in  the  daughter's 
share  in  the  residue. 

The  testator  devised  a  freehold  house  at  Plaistow  and  some  leaseholds  to  his 
widow  during;  her  widowhood,  and  he  devised  them  to  his  daughters  Louisa 
Margaret  Elhott,  Caroline  Amelia  Elliott  and  Maria  Hannah  Elliott,  at  the  death 
or  marriage  of  their  mother,  "to  have  the  rents  and  incomes  therefrom  in  equal 
shares  between  them,  but  not  to  be  liable  or  subject  to  the  debts,  control  or  inter- 
ference of  any  husband  whom  they  might  respectively  marry ;  provided  that 
during  the  lives  of  his  said  daughters,  or  the  life  of  any  of  them,  the  said  estates 
should  not  be  sold ;  and  in  case  either  of  them  should  die  and  leave  no  issue,  the 
share  of  such  deceased  daughter,  or  daughters  should  more  than  one  so  die,  should 
revert  and  become  part  of  the  residue  of  his  estate  and  effects,  and  provided  any  of 
them  should  die  and  leave  issue,  then  such  issue  should  succeed  to  the  mother's  share  in 
that  hit  trill."  After  bequeathing  divers  pecuniary  legacies,  the  testator  gave  all  the 
residue  of  his  estate  and  effects  whatsoever  and  wheresoever  to  his  children  Stephen 
Frederic  Elliott,  Joseph  Elliott,  Louisa  Margaret  Elliott,  Caroline  Amelia  Elliott  and 
Maria  Hannah  Elliott,  "  in  equal  portions  share  and  share  alike,  provided  that  if 
any  of  them  should  die  without  leaving  issue,  the  share  or  shares  of  such  deceased 
child  or  children  should  be  distributed  in  equal  shares  among  the  survivors  of  them, 
and  if  only  one  such  survivor,  then  the  whole  to  such  survivor." 

The  testator  died  in  1838,  and  his  widow  in  1856. 

[426]  The  testator's  daughter  Louisa  died  in  1855,  leaving  two  children.  The 
testator's  other  children  were  still  living. 

The  question  was,  whether  the  issue  of  the  testator's  children  took  any  interest  in 
bis  residuary  estate. 

Mr.  Baggallay  and  Mr.  Speed,  for  the  Plaintiffs. 

Mr.  Selwyn,  Mr.  Morris,  Mr.  Lewin,  Mr.  Cracknall,  Mr.  Fry,  Mr.  Fitzhugh  and 
Mr.  Peck,  for  the  Defendants.  Mansergh  v.  Campbell  (25  Beav.  544,  and  3  De  6.  & 
Jones,  232)  was  cited. 

April  27.  Thz  Master  of  the  Rolls  [Sir  John  Romilly].  In  this  case  I 
think  that  the  children  of  the  daughters  do  not  succeed  to  their  mother's  share  in  the 
residue. 

The  Plaistow  property  was  given  to  the  three  daughters  on  the  death  or  marriage 
of  the  mother,  and  the  issue  was  "  to  succeed  to  their  mother's  share  in  that  his 
will."  I  think  that  means  all  the  mother's  share  in  the  will  at  that  time,  namely,  at 
the  death  or  marriage  of  the  widow. 

But  the  residue  had  to  be  divided  previously,  for  it  was  to  be  distributed  at  the 
death  of  the  testator,  and  not  at  the  death  of  the  widow.  The  testator  gives  the 
residue  to  his  five  children,  and  adds,  if  any  of  them  should  die  without  leaving 
issue,  his  share  is  to  be  distributed  amongst  the  survivors,  and  if  only  one  such 
survivor,  then  the  whole  to  such  survivor.  That  refers  [4226]  to  the  persons  who 
survive  the  testator,  and  the  survivorship  is  to  be  ascertained  at  the  period  of 
distribution  of  the  residue,  which  is  to  be  divided  amongst  the  five  children  at  the 
death  of  the  testator. 
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[426]    CoujZR  V.  M'Bean.    Ma^  1,  2,  26,  1866. 

[Affirmed, L.  R.  1  Ch.  81 ;  13  L.  T.  484 ;  12  Jur.  (N.  S.)  1 ;  14  W.  R.  156.  See-Boofej 
V.  Carter,  1869,  L.  R.  4  Ch.  236.  Held  overruled,  CoKtew  v.  fFdtart,  1873,  L  R 
17  Eq.  260.] 

A  testator  devised  real  estate  to  trustees  and  their  heirs  in  trust,  during  the  life  of 
his  brother  and  until  payment  of  his  debts  and  legacies,  to  applv  the  rents  in 
payment  of  such  debts  and  legacies,  and  then  to  pay  them  to  hu  brother  for  life, 
and,  after  the  decease  of  his  brother  and  such  payment,  he  devised  the  estate  to 
the  heirs  of  the  body  of  his  brother,  and  in  default  to  his  own  right  heirs.  The 
Court  held,  first,  that  the  trustees  took  the  legal  fee,  determinable  upon  the  death 
of  the  brother,  and  payment  of  the  debts  and  legacies ;  secondly,  that  the  brother 
took  an  equitable  estate  for  life,  with  a  legal  remainder  to  the  heirs  of  his  body, 
and  the  trustees  having  conveyed  to  the  brother  the  legal  estate  for  his  life, 
and  he  having  suffered  a  recovery,  the  Court  held,  thirdly,  thsA  the  heirs  of 
the  body  were  not  barred,  because  the  legal  estate  to  the  brother  for  life  and  the 
legal  remainder  to  the  heirs  of  his  body  had  become  vested  by  different  instaximents, 
and  also  because  it  was  the  duty  of  the  trustees  to  preserve  the  contingent  estates, 
and  that  it  was  therefore  a  breach  of  trust  in  them  to  convey  the  legal  estate  to 
the  brother.  But  held,  on  appeal,  that  the  title  under  the  recovery  was  too 
doubtful  to  force  on  a  purchaser. 

This  was  a  suit  by  a  vendor  against  a  purchaser  for  the  specific  performance  of  a 
contract,  and  the  question  was,  whether  the  Plaintiff  had  shewn  such  a  title  as  he 
could  compel  the  Defendant  to  accept 

The  objection  raised  questioned  the  validity  of  a  recovery  suffered  by  William 
Collier,  the  vendor,  under  the  devises  contained  in  the  will  of  James  Collier,  deceased. 
The  will  was  dated  the  23d  of  May  1827,  and  by  it  the  testator  devised  the  property 
in  question  and  all  his  personal  estate  to  his  brother  Joseph  Collier  and  his  sister 
Hannah  Collier,  their  heirs  and  assigns,  and  to  the  survivor  of  them,  his  or  her  heirs 
and  assigns,  upon  trust,  as  to  the  personal  estate,  to  sell  and  apply  the  produce,  as 
far  as  it  would  extend,  in  payment  of  his  debts,  and  as  to  his  real  estate,  upon  the 
following  trusts : — 

"  Upon  trust  that  they,  Joseph  Collier  and  Hannah  [427]  Collier  and  their  heirs, 
and  the  survivor  of  them  and  his  or  her  heirs,  shall  stand  seised  of  the  same,  for  and 
during  the  term  of  the  natural  life  of  my  brother  William  Collier,  and  also  until  die 
whole  of  my  just  debts  and  all  interests  due  or  to  grow  due  thereon,  together  with 
the  following  legacies,  be  fully  paid  off  and  discharged,  to,  for  and  upon  the  several 
uses,  trusts,  ends,  intents  and  purposes  hereinafter  mentioned,  that  is  to  say,  upon 
trust  to  set  and  let  the  same,  and  to  pay  and  apply  the  rents,  issues  and  yearly 
profits  thereof  and  the  value  of  whatever  timber  may  be  considered  at  its  best  growth, 
from  time  to  time,  in  further  discharge  of  my  said  just  debts  and  of  all  interest  due 
or  to  grow  due  thereon,  until  the  same  shall  be  fully  paid  off  and  satisfied,  and  upon 
further  trust  to  pay  and  apply  the  rents,  issues  and  yearly  profits  thereof,  from  time 
to  time,  in  discharge  of  aud  until  the  whole  of  the  three  following  legacies,  which  I 
hereby  give  and  bequeath,  be  fully  paid  and  discharged,  that  is  to  say,  to  my  sister 
Hannah  Collier  the  sum  of  £50,  to  my  niece  Mary  Anu,  the  daughter  of  my  orother 
Joseph  Collier,  the  sum  of  £50,  and  to  my  niece  Sarah  Stubbs  the  sum  of  £50,  and 
from  thenceforth  upon  further  trust  to  pay  over,  from  time  to  time,  the  rente,  issues 
and  yearly  profits  of  the  said  premises  unto  my  brother  William  Collier  or  his  assigns, 
for  his  use  and  benefit,  for  and  during  the  term  of  his  natural  life ;  and  from  and 
immediately  after  the  decease  of  my  brother  William  Collier  and  the  payment  of  all 
my  said  just  debts  as  aforesaid  and  also  the  legacies  above  mentioned,  together  with 
all  expenses  which  my  trustees  or  any  or  either  of  them  may  be  at  or  put  unto  in 
the  execution  of  this  my  will,  /  do  hereby  give  and  devise  my  said  real  e^aie  wUo  the 
heirs  of  the  body  of  my  orMer  WiUiam  Collier,  lawfully  to  be  [428]  begotten,  and  for 
default  of  such  issue,  then  I  give  and  devise  the  same  unto  the  right  heirs  of  me,  the 
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said  James  Collier  for  ever."  And  he  then  appointed  his  brother  Joseph  Collier  and 
his  sister  Hannah  Collier  executor  and  ezeoutriz  of  his  will. 

The  testator  died  shortly  after.     William  Collier  was  not  hia  heir. 

The  recovery  was  effected  as  follows : — By  indenture,  bearing  date  die  4th  and 
5th  of  June  1830,  the  two  trustees,  Joseph  Collier  and  Hannah  Collier,  conveyed  the 
hereditaments  in  question  to  William  Collier  and  his  heirs,  to  hold  the  same  to  the 
use  of  him  the  said  William  Collier  and  his  assigns,  for  and  during  the  life  of  the 
said  William  Collier,  and  for  no  other  use  whatever.  William  Collier  suffered  a 
recovery  of  these  hereditaments  in  Trinity  term  1830,  and  by  indenture  of  lease  and 
release  of  23d  and  24th  of  June  1830,  he  directed  the  uses  thereof  to  be  in  trust  for 
himself,  William  Collier,  his  heirs  and  assigns  for  ever. 

In  October  1862  the  Plaintiff,  William  Collier,  agreed  to  sell  the  property  to  the 
Defendant  for  X2050,  and,  in  deducing  the  title,  a  question  arose  whether  the 
recovery  had  vested  an  indefeasible  estate  in  fee-simjue  in  the  vendor,  William 
Collier. 

The  Defendant  insisted  that  the  Plaintiff  had  failed  to  make  out  a  good  and 
marketable  title  to  the  proper^,  and  he  declined  to  complete  the  purchase  without 
having  the  concurrence  of  the  Plaintiff's  son  in  the  convevauce  of  the  premises. 

Mr.  Selwyn  and  Mr.  J.  J.  Jervis,  for  the  Plaintiff,  [4291  cited  Pood  v.  Watson 
(6  EIL  &  B.  606) ;  Lord  Saye  and  Seal  v.  Lady  Jonet  (8  Yin.  Ab.  262,  affirmed, 
3  Brown,  P.  C.  133);  Feame's  Conting.  Eem.  (p.  54,  note);  Doe  d.  WMe  v.  Simpson. 
(5  East,  162) ;  Doe  d.  Tomkt/ns  v.  WilUin  (2  Barn.  &  Aid.  84) ;  Bagshaw  v.  Spencer 
(Feame  Com.  Bern.  120,  8th  edit.). 

Mr.  Cole  and  Mr.  Ince,  for  the  Defendant,  cited  Doe  d,  Cadogcm  v.  Ewart  (7  Adol. 
&  E.  636) ;  Ward  v.  Burbury  (18  Beav.  190) ;  Doe  d.  Kinder  v.  Cafe  (7  Exch.  Eep. 
675) ;  Aekland  v.  Lutley  (9  Adol.  &  E.  879) ;  Silvester  v.  Wilson  (2  Term  Eep.  444) ; 
Lord  Saye  and  Seal  v.  Lady  Jones  (8  Vin.  Ab.  262,  affirmed,  3  Brown,  P.  C.  133) ; 
Doe  d.  White  v.  Simpson  (5  East,  162);  Glover  v.  Monekton  (3  Bing.  13);  Adams  v. 
Adams  (6  Q.  B.  Eep.  860) ;  Heardson  v.  Williamson  (1  Keen,  33) ;  Doe  v.  Barthrop 
(5*, Taunt.  382);  Coape'y.  Arnold  (4  De  G.  M.  &  G.  574);  Else  v.  O^mn  (1  Peere 
Wms.  387);  Mansell  v.  ManseU  (2  Peere  Wms.  678);  Barnard  v.  Large  (1  Bro. 
C.  C.  534) ;  Doe  d.  Davies  v.  Gatacre  (5  Bing.  N.  C.  609) ;  Warren  v.  Richardson 
(Younge,  1). 

Mr.  Selwyn,  in  reply.    Brydges  v.  Brydges  (3  Ves.  120). 

May  26.  The  Master  of  the  Bolls  [Sir  John  Eomilly].  The  first  thing  to  be 
considered  is,  what  estate  the  trustees,  Joseph  Collier  and  Hannah  Collier,  took  under 
the  will  of  James  Collier.  The  devise  is  to  them  and  their  heirs  during  the  life  of 
William  Collier  and  until  the  debts  and  legacies  shall  have  been  paid.  On  the  part 
of  the  vendor,  this,  it  is  contended,  gave  them  the  [430]  fee-simple.  But  I  am  of 
opinion  that,  though  the  estate  taken  by  the  trustees  was  a  fee-simple  estate,  still 
that  it  was  one  determinable  on  payment  of  /he  debts  and  legacies  and  the  decease 
of  William  Collier.  These  were  the  sole  purposes  for  which  the  estate  was  vested 
in  them  ;  and  when  these  objects  are  fulfilled,  then  I  am  of  opinion  that  the  legal 
estate  in  fee-simple  devised  to  and  vested  in  them  determines.  This  appears  to  me 
to  be  decided  by  the  cases  of  Doe  d.  Cadogan  v.  Ewart  (7  Ad.  &  £.  636) ;  Doe  d.  Kimber 
v.  Cafe  (7  Exch.  675).  Several  other  cases  also,  which  were  cited  to  me  during  the 
argument,  appear  to  me  to  establish  or  confirm  that  proposition. 

The  result  of  so  holding  will  have  a  very  material  bearing  on  the  solution  of  the 
question  before  me,  because  it  follows  from  thence,  that  the  estate  in  favor  of  the 
heirs  of  the  body  of  William  Collier  is  a  legal  limitation,  and  that,  consequently,  it 
would  not  coalesce  with  the  estate  of  William  Collier,  which  unquestionably  was  an 
equitable  estate.  This-  is  established  in  Tippim  v.  Cosin  (IP.  Wms.  40,  n.),  and  Lady 
Jones  v.  Lord  Saye  and  Seal  (8  Yin.  Ab.  262,  and  1  £q.  Cas.  Ab.),  and  the  various 
other  cases  cited  and  commented  upon  on  this  subject  by  Mr.  Feame  in  hia  work 
on  Contingent  Remainders. 

If  this  be  correct,  it  would  follow  that,  unless  the  conveyance  of  the  trustees  to 
William  Collier  has  enabled  him  to  suffer  the  recovery,  the  equitable  estate  for  life 
in  him  would  not  have  united  with  the  legal  estate  in  remainder  to  the  heirs  of  his 
body,  and  would  not  have  enabled  him,  by  virtue  of  any  recovery,  to  bar  the  entail. 
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SiSl]  But  I  am  of  opinion  that  the  conveyance  of  the  legal  estate  to  the  Pbintil^ 
e  trustees,  for  the  term  of  his  natural  life,  could  not  enable  the  Plaintiff  to  btr 
tfie  riehts  of  his  issue  or  of  the  rieht  heirs  of  the  testator.  There  are,  I  think,  two 
objections  which  prevent  this  result  In  the  first  place,  if  an  equitable  estate  for  life 
is  vested  in  A.  with  a  legal  remainder  to  the  heirs  of  his  body  by  one  instrument^  and 
by  another  instrument  the  legal  estate  for  the  life  of  A.  is  vested  in  him,  the  legd 
estate  so  acquired  will  not  coalesce  with  the  legal  remainder  in  iavor  of  the  heirs  d 
his  body.  And,  in  the  second  place,  if  the  view  I  take  of  the  estate  vested  in  the 
trustees  is  correct,  it  would  have  been  a  breach  of  trust  in  them,  if  they  had  so  oon- 
veyed  the  legal  estate  vested  in  them  as  to  defeat  the  remainder  in  favor  of  the  hdn 
of  the  body  of  the  Plaintiff. 

I  am  01  ofRnion  that  the  legal  estate  in  fee  was  devised  by  the  will  to  the  trustees, 
in  order  that  it  might  remain  in  them  until  the  debts  and  legacies  of  the  testator  had 
been  paid,  and  also  until  the  decease  of  William  Collier,  and  that  thereupon  the  estate 
became  vested  in  the  eldest  son  of  William  Collier,  if  he  had  any  child  then  alive,  or, 
if  not,  in  the  right  heirs  of  the  testator.  The  consequence  is  that  this  peculiar  deviK 
was  intended  to  supersede  the  necessity  of  the  interposition  of  trustees  to  preserve 
contingent  remainders,  and  consequendy,  in  my  opinion,  the  trustees  could  not,  in 
equity  at  leasts  defeat  those  estates,  by  a  conveyance  of  the  estate  vested  in  them  to 
William  Collier  the  tenant  for  life,  but  the  attempt  so  to  do  would,  in  my  opinion, 
amount  to  a  breach  of  trust  which  this  Court  would  relieve  against 

Such  is  the  view  I  have  taken  of  this  question.  At  all  events,  I  am  of  opinion 
that  there  is  &r  too  great  [432]  a  difficulty  in  this  case  to  permit  me  to  force  this 
title  upon  the  Defendant,  who,  even  if  I  am  wrong,  would  probably  have  to  Utigste 
the  question  hereafter  with  persons  who  could  not  now  be  bound  by  any  decree  of 
mine. 

NoTX. — Appeal  dismissed  by  the  Lords  Justices  on  the  9th  of  November  1865, 
the  title  being  by  them  considered  too  doubtful  to  enforce. 

[432]    Saumarez  v.  Saumarez.    May  27,  29,  1865. 

A  testator  declared  that  the  bequests  to  one  daughter  (C.)  should  be  enjoyed  by  her 
for  life,  and  then  be  put  in  trust  for  the  benefit  of  the  children  she  might  leave, 
and  to  be  divided  at  twenty-five.  And  he  "  in  like  manner  "  directed  the  bequests 
to  his  second  daughter  (M.)  should  be  paid  to  her  for  life,  and  after  her  death  "  may 
be  continued  in  trust  and  may  be  divided  equally  between  her  children  after  they 
have  attained  the  age  of  twenty-five."  Held,  that  the  bequest  to  the  children  of 
M.  was  not  too  remote,  and  that  they  took  vested  interests  at  their  births. 

The  question  which  arose  upon  petition  related  to  a  bequest  to  the  children  oi 
Martha  de  Havilland. 

The  testator,  by  his  will,  made  a  provision  for  his  two  daughters  Cartaret  Giming- 
ham  and  Martha  de  Havilland.  Subsequently,  by  a  codicil,  dat«d.in  1833,  he  expressed 
himself  as  follows : — 

"  I  hereby  declare  and  direct  that  whatever  sum  I  leave  to  my  daughter  Cartaret, 
the  wife  of  John  Qimingham,  may  be  put  in  trust  and  placed  in  the  Bank  of  England, 
and  the  interest  thereof  be  enjoyed  by  her  and  her  husband  during  her  life,  and  after 
her  death,  that  it  may  be  put  tn  trust  for  the  benefit  of  the  child  or  ehildren  vMeh  the  mof 
leave,  and  to  he  dividea  in  equal  proportions  between  her  children  cmd  after  they  have  aUoMid 
the  age  of  twenty-five  years;  "  and  if  she  should  die  without  issue,  Uie  whole  sum  to  be 
put  in  trust  for  the  benefit  of  her  brother  Richard  and  sister's  children. 

[433]  "  In  like  manner  I  direct  that  whatever  sum  may  devolve  to  my  daughter 
Martha,  the  wife  of  Major  Charles  de  Havilland,  may  be  placed  in  the  hands  of 
trustees,  and  that  the  interest  thereof  may  be  paid  to  her  and  to  her  alone,  without 
the  control  of  her  husband,  and,  after  her  death,  that  the  whole  amount  may  be  cm- 
tinued  in  trust,  and  mm  be  divided  equally  between  her  children  after  they  haee  aUmned  the 
age  of  twenty-five  years. 
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The  testator  died  in  1835. 

B^  Uie  decree  made,  on  the  1 2th  of  December  1837,  on  the  hearinjg  on  further 
directions,  Lord  Langdale  declared  that  the  bequest  to  the  children  of  John  Giming- 
ham  and  Carteret  his  wife,  and  the  bequest  to  the  children  of  the  Defendants  Charles 
de  Havilland  and  Martha  his  wife  were  severally  good  bequests  and  not  void  for 
remoteness. 

Martha  dS  Havilland  died  in  December  1864,  she  had  had  five  children,  one  of 
whom  had  died  an  infant  in  1843. 

Some  advances  had  been  made,  out  of  the  fund,  for  the  outfit  of  some  of  the 
children  during  their  infancv. 

This  was  a  petition  for  the  distribution  of  the  fund  amongst  the  children  and  their 
representatives. 

Mr.  Martineau,  in  support  of  the  petition. 

Mr.  Southgate  and  Mr.  Jones  Bateman,  for  Respondents. 

[434]  Maif  29.  The  Mastbb  of  the  Rolls  [Sir  John  Romilly].  I  think  that 
all  the  children  took  vested  interests  at  their  births,  but  payable  as  they  attained 
twenty-five.  This  is  the  only  construction  consistent  with  the  advancements  made 
during  their  minority  and  the  declaration  made  by  Lord  Langdale  that  the  gift  to  the 
children  was  not  too  remote.    The  fund  is  therefore  divisible  in  fifths. 

[434]    Scott  v.  Izon.    Mcu/  2,  31, 1865. 

When  a  testator  has  authorized  the  employment  of  his  estate  in  trade,  though  the 
firm  in  which  it  is  so  employed  becomes  bankrupt,  no  proof  can  be  made  against 
.  the  estate  of  the  bankrupts,  in  respect  of  the  money  of  the  testator  so  employed. 

A  debt  due  by  one  partner  in  a  firm  to  his  co-partners  cannot  be  proved  against  the 
joint  estate  until  all  the  joint  debts  have  been  paid  in  full ;  but  it  can  properly  be 
proved  against  the  separate  estate  of  the  debtor  as  soon  as  the  joint  debts  of  the 
partnership  have  been  discharged  by  the  solvent  partner. 

Trustees,  being  authorized  by  their  testator,  embarked  the  assets  in  a  partnership 
trad&  In  1831  the  active  trustee  became  bankrupt,  indebted  (as  was  alleged)  to 
the  partnership,  and  through  it  to  the  testator's  estate  In  1866  parties  still  under 
disability  sought  to  charge  a  co-trustee  with  the  loss  occasioned  by  his  not  proving 
the  alleged  debt  under  the  bankruptoy,  but  they  did  not  prove  the  debt  at  the 
hearing.  The  Court  considered  that  the  right  of  proof  could  only  be  ascertained 
by  taking  the  partnership  account,  and,  having  regard  to  the  lapse  of  time,  the 
deaths  oF  parties  and  the  trouble,  expense  ana  difficulty,  declined  to  direct  any 
inquiry  on  the  subject,  and  dismissed  the  bill  without  costs. 

'This  was  a  suit  instituted  by  various  persons  interested  in  the  estate  of  William 
Ketland,  deceased,  praying  a  declaration  that  William  Izon,  the  Defendant  and 
surviving  trustee  under  the  will,  might  be  made  liable  to  make  good  the  losses  sus- 
tained by  reason  of  his  testator's  estate  being  engaged  in  the  testator's  trade  after  bis 
death,  and  also  for  the  loss  sustained  by  reason  of  William  Izon  not  having  proved 
against  the  estate  in  bankruptey  of  Thomas  Izon,  the  other  trustee,  now  deceased,  the 
amount  due  from  him  to  the  bcmkrupt's  estate. 

[436]  William  Ketland  made  his  will  on  the  3d  of  September  1804 ;  by  it,  after 
reciting  that  he  had  agreed  with  James  AUport  to  carry  on  the  business  of  a  gunmaker 
for  twenty -one  years  from  the  Ist  of  May  1804,  he  bequeathed  to  Thomas  Izon  and 
James  Roberta,  their  executors  and  administrators,  all  his  estate  and  interest  in  the 
said  trade,  upon  trust  that  they  or  the  survivor  of  them  should  continue  to  carry  on 
the  said  trade  in  co-partnership  with  James  Allport,  and  after  the  determination 
thereof,  to  carry  on  we  said  trade,  and  pay  the  profits  to  his  (the  testator's)  wife 
daring  her  widowhood,  and  after  the  second  marriage  of  his  widow,  to  pay  her  £300 

Cer  annam.  And,  subject  to  the  interest  of  his  wi(K)w,  the  trustees  were  to  hold  all 
is  estate,  as  to  one-fourth,  in  trust  for  his  nephews  Thomas  and  John  Scott,  and  all 
other  the  children  of  his  sister  Mary  Scott,  equally  to  be  divided  between  them,  as  to 
one-fourth  for  Thomas  Izon  absolutely,  as  to  one-fourth  for  James  Roberta  absolutely, 
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aa  to  one-eighth  for  his  (the  testator's)  nieces  and  nephews,  and  all  other  the  children 
of  his  brotber^in-law  John  Izon,  and  as  to  the  remaining  one-eighth,  for  his  brother- 
in-law  William  Izon  absolutely.  And  the  testator  gave  his  leasehold  messnaee  in 
remainder  and  all  the  residue  of  his  estate  to  the  said  trustees,  io  trust  to  sell  and 
hold  the  produce  upon  the  trusts  expressed  concerning  the  profits  of  the  busineu  of 
a.  gunmaker.  Ana  he  declared  that  it  should  be  lawful  for  them  to  advance  or 
employ  all  or  any  part  of  the  moneys  to  be  received,  as  aforesaid,  in  the  said  trade, 
for  better  carrying  on  the  same.  And  he  appointed  Thomas  Izon  and  James  Bobett* 
and  his  widow,  during  her  widowhood,  executors  of  his  vrilL 

The  testator  died  shortly  afterwards,  and  his  will  was  duly  proved  by  the  execntots 
in  November  1804. 

[i36]  James  Roberts  resigned  his  office  of  trustee  in  1812,  and  in  that  year  the 
Defendant  William  Izon  and  Isaac  Hands  were  appointed  trustees  in  his  place  to  set 
concurrently  with  Thomas  Izon. 

James  Allport  died  in  1817,  after  whose  death  the  three  trustees  continued  to 
carry  on  the  business. 

In  1831  Thomas  Izon  became  bankrupt,  and  a  dividend  was  paid  on  lus  estate, 
and  he  was,  as  the  Plaintiffs  alleged,  largely  indebted  to  the  partnership  at  that  time. 
He  died  intestate  in  1834,  and  Isaac  Hands  also  died  intestate  in  1835. 

In  1841  the  widow  died  intestate,  and  the  interests  of  the  Plaintiffs,  many  of 
whom  were  then  infants,  and  one  of  whom  was  still  an  infant,  then  arose. 

The  complaint  against  the  Defendant  William  Izon  was  that  he  permitted  Thomae 
Izon  his  brother  to  have  the  uncontrolled  management  of  the  business,  and  that  bv 
reason  thereof  he  became  largely  indebted  to  the  busiuess ;  and  further,  that  when  he 
became  bankrupt,  William  Izon  did  not  prove  for  that  amount  against  his  estate. 

Mr.  Selwyn  and  Mr.  W.  Pearson,  for  the  Plaintiffs. 

Mr.  De  Oex,  Mr.  G.  Roupell  and  Mr.  Surrage,  for  the  Defendants.  Ex  forU 
Garland  (10  Ves.  110) ;  £x  parte  Butterfidd  (1  De  Gex,  319). 

Mr.  Selywn,  in  reply. 

[437]  May  31.  THE  MASTER  OF  THE  Roixs  [Sir  John  Bomilly],  after  stating 
the  above  facts,  proceeded  on  the  following  terms : — 

The  facts  I  have  mentioned,  which  are  those  on  which  the  Plaintiffs  rely,  remove 
the  foundation  of  the  Plaintiffs'  claim  to  make  the  Defendant  William  Izon  personally 
liable  to  make  good  any  loss,  so  far  as  the  same  may  have  arisen  from  the  employment 
of  the  testator^  assets  in  the  trade  of  a  gunmaker.  The  carrying  on  of  this  trade  is 
expressly  in  accordance  with  the  trusts  and  directions  contained  in  the  will  of  the 
testator,  and  no  one  can  be  made  answerable  for  having  obeyed  his  directions. 

As  regards  the  contention  that  William  Izon  ought  to  be  made  liable  for  Thomas 
Izon's  debt,  on  account  of  his  having  permitted  Thomas  Izon  to  manage  the  business 
without  any  control,  in  the  first  place,  this  is  not  proved,  or,  indeed,  attempted  to  be 
proved,  by  any  facts;  and,  in  the  second  place,  if  he  did,  unless  it  were  done 
collusively  and  with  the  view  of  enabling  Thomas  to  abstract  assets  of  the  partnership, 
it  would  amount  to  nothing,  for  one  partner  cannot  be  made  personally  liable  to 
others,  because  the  other  partner  has  mismanaged  the  business. 

The  contention  that  it  was  the  duty  of  William  Izon  to  prove  the  debt  due  to  the 
concern  from  Thomas  against  the  estate  of  Thomas  is  of  a  very  different  character. 
It  was  not  the  partnership  that  was  bankrupt,  Thomas  Izon  was  bankrupt  alone,  and 
accordingly  there  was  no  joint  estate  subject  to  the  bankruptcy,  but  his  separate 
estate  was  alone  applicable,  in  the  first  place,  towards  payment  of  his  separate 
creditors ;  if  there  were  anv  creditors  of  the  firm,  they  could  not  prove  against  the 
separate  estate  of  Thomas  Izon  until  they  had  exhausted  the  joint  estate  of  the  firm 
— they  would,  therefore,  have  been  compelled,  in  the  first  instance,  to  go  against  the 
[488]  remaining  partners,  and  as  they  were  solvent,  it  may  be  assumed  that  this  was 
done,  and  that  the  creditors  were  paid.  But  the  rights  of  the  firm,  or  rather  of  the 
remaining  members  of  the  firm,  against  the  separate  estate  of  Thomas  Izon,  after  the 
payment  of  the  joint  debts  of  the  firm,  is  a  very  different  matter.  Many  cases  were 
cited  to  me  to  prove  that  when  a  testator  has  authorized  the  employment  of  his 
estate  in  trade,  though  the  firm  in  which  it  was  so  employed  becomes  bankrupt,  no 
froot  can  be  made  against  the  estat»of  tiie  bankrupts  in  respect  of  such  money  of 
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the  testator  so  employed.  This,  no  doubt,  is  correct,  but  it  only  proves  that^  as  the 
testator's  money  was  employed  properly  in  this  trade  and  without  anv  breach  of 
trusty  the  amount  so  employed  could  not  be  proved  against  the  estate  of  the  partners, 
if  they  had  become  bankrupts,  as  it  was  not  a  debt  of  the  firm,  but  merely  capital 
brought  into  it.  Bat  these  cases  do  not  apply  to  a  debt  due  by  one  partner  in  a  firm 
to  his  co-partners.  It  is  true  that  a  debt  by  one  partner  cannot  be  proved  aeainst 
the  joint  estate  until  all  the  joint  debts  are  paid  in  full ;  but  I  apprehend  that  it  can 

Sroperly  be  proved  against  the  separate  estate  of  the  partner  as  soon  as  the  joint 
ebts  of  the  two  partners  have  been  discharged  by  the  solvent  partner.  If  it  were 
not  so,  the  debt  due  from  the  single  partner  to  his  co-partners  could  never  be 
recovered,  although  his  estate  was  sufficient  to  pay  20s.  in  the  pound.  In  the  present 
case,  as  I  have  fJready  stated,  I  am  of  opinion  that  no  proof  could  have  been  made 
against  the  estate  of  the  bankrupt  Thomas  Izon,  in  respect  of  the  estate  of  the 
testator  employed  in  the  trade;  but  assuming  that,  on  taking  the  partnership 
accounts,  it  appeared  that  a  balance  was  due  from  Thomas  Izon  to  his  co-partners, 
and  that  these  co-partners,  who  were  liable  to  pay,  had  actually  paid  all  the  debts 
due  from  the  firm  jointly,  then  I  am  of  opinion  that  this  debt  due  to  them  from  the 
bankrupt  could  have  bsen  [439]  proved  by  the  co-partners  against  the  estate  of 
Thomas  Izon ;  and  that,  assuming  this  state  of  things  to  have  existed,  a  proof  for 
this  purpose  ought  to  have  been  made,  or  attempted  to  have  been  made. 

But  the  difficulty  I  feel  in  the  present  case  arises  principally  from  the  lapse  of 
time.  The  persons  who  carried  on  the  business  at  the  time  of  Thomas  Izon's  oank- 
ruptoy  were  the  executors  and  trustees  of  the  testator  and  those  who  had  been  put 
in  the  place  of  such  as  had  retired.  In  1831  the  widow  and  executrix  was  still  alive, 
and  interested  in  and  carrying  on  the  business ;  those  who  were  associated  with  her 
were  the  Defendant  William  Izon,  Thomas  Izon  the  bankrupt,  and  Isaac  Hands,  who 
died  in  1835. 

It  was,  in  fact,  only  in  this  character  of  partner  that  they  could  prove  against  the 
estate  of  Thomas  Izon,  for  in  their  character  of  executors  and  trustees,  of  which 
Thomas  Izon  was  one,  they  had,  as  I  have  already  observed,  no  such  right.  In  order 
to  ascertain  what,  if  anything,  could  have  been  proved  against  his  estate,  it  would  be 
necessary  for  me  to  take  the  accounts  of  a  partnership  which  has  been  discontinued 
for  upwards  of  thirty  years,  when  there  is  only  one  partner  surviving,  and  when  the 
trouble  and  expense  attending  it  must  be  very  ereat  In  addition  to  which,  the 
burthen  of  proof  must  lie  on  the  Plaintiffs  to  establish  the  amounts  that  were  due  to 
the  partnership  from  Thomas  Izon  at  the  time  of  his  bankruptcy  in  1831. 

In  addition  to  this,  each  of  the  other  partners,  viz.,  the  widow  and  Isaac  Hands, 
were  as  much  bound  to  do  this  as  the  Defendant  William  Izon  himself ;  and  they 
were  the  persons  who  were  best  acquainted  with  the  affairs  of  the  partnership  and  the 
trade  that  was  carried  [440]  on.  The  Plaintiffs  have  not  proved  the  fact  of  the  debt 
from  Thomas  Izon  to  the  partnership,  and  though  the  Flaintifb  have  been  under 
disabilities  during  the  whole  time,  viz.,  thirty  years,  which  have  elapsed  since  the 
event,  I  think  it  more  than  probable  that  the  inquiry,  if  I  directed  one,  would  prove 
worse  than  fruitless  to  those  who  ask  for  it ;  for  if  I  directed  any  inquiry,  it  could 
only  be  to  ascertain  what,  if  anything,  after  payment  of  the  joint  debts  of  the 
concern,  was  due  from  Thomas  Izon,  deceased,  to  the  estate  of  the  testator  at  the 
date  of  his  bankruptcy  in  1831,  and  whether  any  and  what  steps  were  taken  for  the 
purpose  of  obtaining  payment  thereof  under  the  said  bankruptcy. 

Having  regard,  however,  to  all  the  circumstances  of  the  case,  I  am  convinced  that 
the  best  course  I  can  take  for  the  Plaintiffs  themselves,  after  the  time  which  has 
elapsed,  is,  to  decline  to  make  any  inquiry  at  all  on  this  subject,  and  dismiss  without 
costs  so  mush  of  the  bill  as  asks  relief  in  this  respect.  In  other  respects  the  decree 
will  be  of  course. 
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[Ml]    Eyrb  v.  Brett.    April  28,  30, 1865. 
.[S.  C.  34  L.  J.  Ch.  400 ;  13  W.  R.  732 ;  763 ;  6  N.  R,  57,  191.] 

In  a  suit  relating  to  real  estate  the  sole  Plaintiff  died  before  decree,  having  deviied 
the  estate:  Held,  that  the  devisee  might  be  brought  before  the  Coort  hj  tb» 
common  order,  under  the  15  &  16  Vict.  c.  86,  s.  52,  and  that  a  supplemental  bill 
was  unnecessary. 

Laurie  v.  CruA  (32  Beav.  117)  overruled. 

This  suit  related  to  real  and  personal  estate.  The  sole  Plaintiff  died  before 
decree,  having  devised  the  estate  to  A.  K  in  fee,  and  appointed  A.  K  and  F.  M.  hii 
executors. 

A  question  arose,  whether  an  order  to  revive  under  the  15  &  16  Vict.  c.  86,  s.  53, 
^uld  be  made  as  against  the  devisee. 

Mr.  Koberte  now  mentioned  the  difficulty  to  the  Courts  and  stated  that  it  wis 
considered  that,  under  the  above  section,  an  order  of  revivor  and  supplement  could 
not  be  made,  for  under  the  old  practice  a  supplemental  bill  and  a  decree  thereon 
would  be  necessary  to  bring  the  devisee  before  the  Court ;  Mitford  (p.  71  (4th  edit), 
and  p.  85  (5th  edit.));  who  says,  "If  the  death  of  a  party  whose  interest  is  not 
determined  by  his  death,  is  attended  with  such  a  transmission  of  his  interest  that  the 
title  to  it,  as  well  as  the  person  entitled,  may  be  litigated  in  the  Court  of  Chancery, 
as  in  the  case  of  a  devise  of  a  real  estate,  the  suit  is  not  permitted  to  be  continued  by 
bill  of  revivor."  He  referred  to  Jaek$o»  v.  fFard  (1  tiiff.  30) ;  WiUianu  v.  friUims 
(30  Law  J.  (Ch.)  407). 

The  Master  of  the  Bou;8  [Sir  John  Bomilly].  I  think  the  order  may  rightly 
be  made. 

Note. — See  20  &  21  Vict.  c.  77,  s.  64,  which  might  possibly  affect  the  modem 
practice. 

[442]  Aprii  30.  Mr.  Roberts  again  applied  to  the  Court,  stating  that  the  order 
had  been  stopped  in  the  registrar's  office,  on  the  ground  that  it  was  contrary  to  the 
previous  decision  in  Laurie  v.  Crush  (32  Beav.  117).  He  stated  that  the  decision  of 
the  Vice-Chancellor  Wood  and  Vice-Chancellor  Kindersley  were  opposed  to  those  of 
Vice-Chancellor  Stuart,  and  that  in  Laurie  v.  Cnuh  this  Court  had  followed  the 
former. 

The  Master  of  the  Rolls.  I  think  that  I  granted  the  order  improvidendy. 
In  Laurie  v.  Crush  I  followed  the  majority  of  the  decisions,  which  were  conflicting. 
The  practice  ought  to  be  uniform,  and  you  had  better  apply  to  the  Appellate  Court. 

Note. — On  the  same  day,  Mr.  Roberts  brought  the  matter  to  the  attention  of  Ae 
Lords  Justices,  who  were  of  opinion  that  the  extended  construction  of  the  statute 
ought  to  prevail.     See  the  next  case. 

[4^    Earl  Durham  v.  Leqard.    May  2,  1865. 

An  order  to  revive,  under  the  15  &  16  Vict.  c.  86,  s.  52,  made  in  order  to  bring 
before  the  Court  the  devisee  of  a  Defendant  who  had  died  before  decree. 

This  was  a  suit  by  a  purchaser  against  the  vendor,  for  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate. 

The  Defendant  died  before  decree,  having  devised  the  estate. 

Mr.  Wickens  asked  for  an  order  of  revivor  and  supplement  under  the  15  &  16 
Vict.  c.  86,  s.  52.  He  [443]  referred  to  Laurie  v.  Crush  (32  Beav.  117),  but  which 
was  the  case  of  the  devise  of  a  sole  Plaintiff,  while  this  was  that  of  a  sole  Defendant 

The  Master  of  the  Rolui  [Sir  John  Romilly],  after  referring  to  Byre  v. 
£reti,{l)  made  the  order. 

(1)  AnU,  p.  441 ;  and  see  Bedfm-d  v.  Bedford,  M.  R.  24th  March  1866,  where  a 
similar  order  was  made  in  the  case  of  a  Defendant  who  had  died  after  decree. 
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[443]    Lakin  v.  Lakin.    March  6,  AprU  20,  1865. 

[S,  C.  12  L.  T.  517;  11  Jur.  (N.  S.)  522 ;  13  W.  R.  704.  On  point  as  to  appoint^ 
meat,  see  In  re  Bringloe's  Trusts,  1872,  26  L.  T,  60 ;  Steete  v.  TindaU,  1874,  31 
L.  T.  224.  On  point  as  to 'assumption  of  death,  see  In  re  Phen^s  Trusts,  1872, 
L.  E.  5  Ch.  147.] 

A  tenant  for  life  Iiad  a  power  to  appoint  £5900  consols.  She  appointed  £1400  to 
each  of  her  three  sons,  bat  not  to  vest  until  her  death,  and  reserved  to  herself  a 
power  of  revocation.  She  also  appointed,  irrevocably,  to  her  daughter  the  residue 
of  the  £5900,  after  setting  apart  a  sufficient  portion  to  satisfy  the  appointment  to  the 
three  sons,  to  vest  in  the  daughter  indanter.  Held,  that  the  appointment  to  the 
daughter  comprised  only  a  residue,  after  deducting  the  £4200 ;  and  the  appoint- 
ment in  favour  of  two  of  the  sons  having  failed  by  their  deaths  in  the  life  of  the 
appointor:  Held,  that  the  shares  intended  for  them  went  as  in  default  of  appoint- 
ment. 

A  sailor  left  his  ship  at  the  end  of  the  year  1849  or  very  early  in  1850,  and 
had  not  since  been  heard  of:  Held,  that,  if  he  was  shewn  to  have  intended  to 
desert,  it  could  not  be  presumed  that  he  was  dead  in  May  1850;  but  that  if  he 
intended  to  return  to  his  ship,  then  the  Court  would  assume  that  he  had  met  with 
an  accident,  by  which  he  perished  a  very  short  time  after  leaving  the  vessel  and 
before  May  1850. 

The  question  in  this  suit  arose  upon  the  construction  of  a  deed  of  May  1850, 
exercising  a  power  of  appointment  contained  in  the  settlement  made  on  the  marriage 
of  Mr.  and  Mrs.  Lakin,  the  parents  of  the  Plaintiff  Caroline  Lakin  and  the  Defendant 
William  Lakin.  This  settlement  bore  date  the  Slst  of  October  1816,  and  was  made 
between  William  Lakin  of  the  first  part,  Susan  Lakin  of  the  second  part,  and  John 
Skoulding  and  Harry  Lakin  the  elder  of  the  third  part.  By  it  £1200  £5  per  cents, 
were  assigned  to  the  trustees,  in  trust  to  pay  annually  £50  to  the  mother  of  Susan 
Lakin,  and,  subject  thereto,  for  Susan  and  William  and  the  survivor  for  life,  and  after 
the  decease  [444]  of  the  survivor,  upon  trust  for  one  or  more  of  the  issue  of  the 
marriage,  to  be  born  before  the  appointment  was  made,  as  Susan  Lakin  should  appoint 
bv  deed  or  will ;  and  in  default  of  appointment,  upon  trust  for  the  child  or  children 
oi  the  marriage  equally,  as  tenants  in  common,  the  son's  share  to  be  vested  at  twenty- 
one  and  daughters  at  twenty-one  or  marriage.  But  the  child  so  appointed  to  bring 
his  share  into  hotchpot  before  taking  anything  in  default  of  appointment. 

There  were  five  children  of  the  marriage,  viz.,  William,  Charles,  George,  Caroline 
and  Henry,  who  died  an  infant  before  May  1850. 

It  was  doubtful  whether  George,  another  of  the  sons  of  the  marriage,  was  or  was 
not  alive  in  May  1850.  He  left  nis  ship  at  Buenos  Ayres  at  the  close  of  1849,  or 
very  earlv  in  1850,  and,  as  the  captain  intimated,  with  the  intention  of  never  return- 
ing, and  he  had  never  since  been  heard  of. 

On  the  20th  of  May  1850  Mrs.  Lakin  executed  the  deed  of  appointment  in  ques- 
tion. About  this  time  it  appeared  that  the  trust  funds  had  been  varied  and 
augmented,  and  that  they  consisted  of  £5903,  6b.  8d.  £3  per  cent,  consols.  The 
deed  in  question  was  a  deed-poll,  it  recited  the  state  of  the  family,  and  the  desire  of 
Susan  Lakin  to  appoint  the  fund,  and  thereupon  she  directed  Anne  Isabella  Lakin 
(who  was  the  legal  personal  representative  of  Henry  Lakin  the  elder,  the  last  surviv- 
ing trustee)  to  hold  the  fund  after  the  decease  of  the  survivor  of  herself  Susan  Lakin 
and  her  husband,  in  trust  to  pay  £1400  £3  per  cent,  annuities  to  each  and  every  of 
William,  Charles  and  G^rge  and  assign,  and  pay  the  residue  to  Caroline,  the 
Flaintifil 

[4461  The  words  were  these : — Upon  trust  to  pay  "  unto  each  and  every  of  the 
said  Wifliam  Lakin  the  younger,  Charles  Lakin  and  George  Lakin  a  sum  of  £1400 
£3  per  cent,  consolidated  Bank  annuities,  part  of  the  said  sum  of  £5903,  6s.  8d.  like 
annuities,  and  the  dividends  due  thereon;  or,  if  the  said  sum  of  £5903,  6s.  8d. 
£3  per  cent,  consolidated  Bank  annuities,  or  any  part  thereof,  shall  have  been  sold 
out  and  reinvested  upon  other  securities,  so  that  there  shall  not  be  a  sufficient  amount 
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of  such  securities  to  answer  and  satisfy  the  trusts  aforesaid,  then  upon  trust  to  aadgn, 
transfer,  pay  and  apply  unto  each  and  every  of  the  said  WiUiam  Lakin  the  younger, 
Charles  Lakin  and  George  Lakin  such  part  or  share  of  the  trust  moneys,  (toat, 
funds  and  securities  for  the  time  being,  subject  to  the  trusts  of  the  said  indenture  of 
settlement,  as  may  be  at  the  time  of  tne  death  of  the  said  Susan  Lakin  of  equal  valne, 
with  a  sum  of  £1400  £S  per  cent,  consolidated  Bank  annuities,  and  the  dividends  and 
interest  on  such  part  or  snare,  and  upon  trust  to  assign,  transfer  and  pay  and  apply 
unto  the  said  Uaroline  LaMn  the  residue  which,  will  remain  of  the  said  sum  of 
£5903,  6s.  8d.  consolidated  Bank  annuities,  or  other  trust  moneys,  stocks,  funds 
and  securities  for  the  time  being  subject  to  the  trusts  of  the  said  indenture  of  settle- 
ment, and  the  dividends  and  interest  thereof,  after  siting  apart  a  saffiaeftU  portkm 
thereof  to  answer  and  satisfy  the  appointment  hereby  made  unto  or  /or  the  benefit  of  &e  said 
WiUiam  Lakin  the  yovager,  Charles  Lakin  and  George  LaJdn." 

The  deed  provided  that  the  appointment  to  the  three  sons  should  be  subject  to 
revocation  and  new  appointment,  and  that  their  shares  should  not  vest  in  them  until 
the  death  of  Susan  Lrfucin.  But  as  to  Caroline,  it  was  provided  that  the  amount  of 
the  Bank  annuities,  [4461  trust  moneys,  &c.,  appointed  to  her  should  not  be  subject 
to  revocation,  and  that  they  should  invest  in  her  immediately  upon  the  execution  of 
the  deed  of  appointment. 

Charles  Lakin  died  in  1859. 

Mr.  Lakin  died  in  1856,  and  Mrs.  Lakin  in  1862,  and  the  fund  became  divisible. 

Mr.  Hobhouse  and  Mr.  Wright,  for  the  Plaintiff  Caroline  Lakin.  The  ^point- 
ment  to  Caroline  includes  the  residue  of  the  fund  after  providing  for  the  shares 
wpointed  to  her  brothers ;  Carter  v.  Taggart  (16  Sim.  423) ;  In  re  Harries'  Trust 
(John.  199) ;  and  see  Vivian  v.  Mortlock  (21  Beav.  262).  George  must  be  presumed  to 
have  died  at  the  date  of  the  appointment  (20th  May  1850),  and  at  all  events  both 
Charles  and  George  were  dead  at  the  decease  of  their  mother,  and  therefore  failed  to 
take  vested  interests.  The  consequence  is  that  the  Plaintiff  is  entitled  to  the  whole 
fund,  subject  to  the  share  of  £1400  consols,  payable  to  William. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant  William  Larkin,  argued  that 
Caroline  only  took  the  residue  after  deducting  the  three  sums  of  £1400  consols,  viz., 
£1703,  6s.  8d.  That  the  shares  to  Charles  and  George  went  as  unappointed,  and 
that  the  Plaintiff  must  bring  the  appointed  portion  into  hotchpot. 

The  Master  of  the  Itoixs  referred  to  Taylor  v.  Frobidur  (6  De  Gez  &  Sm.  191) 
as  to  the  vesting  indefeasibly,  and  to  Page  v.  [447]  LeapingtoeU  (18  Ves.  463)  as  to 
the  whole  fund  being  appointed  in  definite  proportions  between  all  the  appointees. 

Mr.  Hobhouse,  in  reply. 

April  20i  The  Masteb  of  the  Bolls  [Sir  John  Bomillyl.  The  question  is 
whether  the  appointor  Mrs.  Lakin  intended  to  give  the  whole  fund  to  the  Plaintiff, 
charged  with  tne  payment  of  the  three  appointed  sums  of  £1400  each  to  her  three 
sons ;  or  whether  she  intended  to  give  £1400  to  each  of  them,  and  the  £1703  which 
remained  to  her  daughter,  the  Plaintiff. 

On  one  side  Carter  v.  Taggart  (16  Sim.  423)  and  FaOtner  v.  Butler  (Ambl.  614)  tn 
relied  upon  to  shew  that  the  Plaintiff  takes  the  whole  of  the  £6903,  except  such  as  is 
validly  appointed.  On  the  other  hand,  Page  v.  Leapingwell  (18  Ves.  463X  /«  ^ 
Harries'  Trust  (John.  199),  and  that  class  of  cases,  are  relied  upon  for  the  purpose  of 
shewing  that  the  Plaintiff  was  only  to  take  an  ascertained  residue  of  a  fixed  sum, 
after  providing  for  three  defined  payments  out  of  it. 

I  am  of  opinion,  on  the  construction  of  the  deed  of  appointment,  that  only  the 
surplus  of  £1703  was  appointed  to  the  Plaintiff.  It  is  "the  residue"  which  will 
remain  "  after  siting  apart  a  sufficient  portion  "  to  satisfy  "  the  appointment  made  to 
the  sons ; "  it  is  not  "  after  payment,  but  after  setting  apart  a  sum  to  satis^  the 
appointment  when  it  should  become  payable.  Next,  it  is  provided  that  althoogh  tii» 
appointment  of  the  three  [4481  sums  of  £1400  each  shall  be  revocable,  the  appuot- 
ment  made  for  Caroline  Lakin  shall  not  be  revocable.  The  words  are  very  material: 
"Provided  always  that  the  true  intent  and  meaning  of  these  presents  is  that  the 
appointment  hereby  made  unto  or  for  the  benefit  of  William  Lakin  the  younger, 
Charles  Lakin  and  George  Lakin  as  aforesaid,  shall  be  subject  to  revocation  and 
further  disposition  and  appointment  by  Susan  Lakin ;  and  that  the  said  several  sums 
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of  Bank  annuities,  trust  moneys,  stocks,  funds  and  securities,  dividends  and  interest, 
so  as  aforesaid  appointed  to  William  Lakin  the  yonnger,  Charles  Lakin  and  George 
Lakin  respectively,  shall  not  therebif  vest  in  them,  or  any  of  them,  until  the  death  of 
Susan  Lakin.  But  it  is  further  declared  that  no  such  revocation  and  new  appoint- 
ment shall  affect  the  appointment  herehy  made  unto  or  for  the  benefit  of  Caroline 
Lakin  as  aforesaid,  or  the  amount  of  the  Bank  annuities,  trust  moneys,  stocks,  funds 
and  securities,  dividends  and  interest  to  which  she  will  become  entitled  thereunder ; 
and  also  that  the  said  appointment  unto  or  for  the  benefit  of  Caroline  Lakin  shaU  not 
be  gubjeel  to  revocation,  and  that  the  Bank  annuities,  trust  moneys,  stocks,  funds  and 
securities,  and  the  dividends  and  interest  hereby  appointed  to  her  as  aforesaid,  shail 
vest  in  her,  Caroline  Lakin,  immediately  on  the  execution  of  these  presents." 

Although  the  other  three  sums  are  not  to  vest  in  the  appointees  until  the  death  of 
Susan  Lakin,  the  appointment  made  to  Caroline  is  to  vest  at  once.  What  is  it  that 
is  to  vest  in  her  1  not  an  unascertained  sum,  but  it  is  the  residue  of  £5903,  68.  8d. 
consols,  after  deducting  three  sums  of  £1400  consols  each ;  in  other  words, 
£1703,  68.  8d.  consols  is  appointed  to  her  irrevocably,  and  is  to  vest  in  her  at 
once. 

[449]  If  this  should  be  construed  to  be  an  appointment  of  the  whole  of  the  sum  of 
£5903,  6s.  8d.,  including  any  of  the  three  prior  appointed  sums  which  might  fail  of 
taking  effect,  then  this  inconsistency  would  arise : — ^this  appointment  is  irrevocable, 
and  then  if  one  of  the  prior  appointments  failed,  by  reason  of  the  death  of  one  in  the 
lifetime  of  Susan  Lakin,  she  would  not  be  able  to  make  any  reappointment  of  the  sum 
of  £1400,  so  appointed  to  him,  and  yet,  by  the  deed  itself  making  the  appointment, 
she  had  reserved  to  herself  the  right  of  revocation.  The  whole  scope  of  the  deed 
speaks  of  the  moneys  and  funds  appointed  to  Caroline  as  something  which  is  clearly 
ascertained. 

It  is  not  necessary  to  discuss  and  consider  the  various  cases  referred  to,  and  which 
I  have  referred  to  generally ;  in  truth,  not  one  of  them  is  properly  any  authority  to 

Sovem  this  case,  beyond  this :  that  it  appears,  in  every  instance,  that  the  Court  has 
ecided  the  construction  upon  the  words  contained  in  the  instrument  itself.  It  is  on 
the  plain  meaning  to  be  gathered  from  the  words  expressed  in  this  deed,  that  I  am  of 
opinion  that  the  donee  of  the  power,  Mrs.  Lakin,  intended  to  appoint  and  to  reserve 
to  herself  the  future  power  of  revoking  and  reappointing  £4200  consols,  part  of  the 
£5903,  6s.  8d.,  and  to  appoint  the  residue,  amounting  to  £1703,  6s.  8d.,  irrevocably 
in  favour  of  the  daughter,  the  Plaintiff. 

The  consequence  of  this  is  that  the  sum  of  £2800  consols  has  not  been  so  appointed 
as  to  take  effect  in  favour  of  the  appointees  George  and  Charles,  both  of  whom  died 
before  their  mother,  the  donee  of  the  power. 

The  next  question  is,  to  whom  does  this  money  go,  [460]  and  in  what  shares  1 
The  Plaintiff  is  the  legal  personal  representative  of  both  George  and  Charles.  There 
was  a  fifth  son  Henry,  who  died  an  infant  and  without  issue  in  1844,  before  the  deed 
of  appointment ;  and  the  Plaintiffs  and  the  Defendant  William  are  the  sole  next  of 
kin  of  all  the  deceased  brothers. 

I  think  it  unnecessary  to  consider  whether  George  was  alive  at  the  date  of  the 
deed  of  May  1850.  If  I  were  compelled  to  come  to  any  conclusion  on  the  subject,  it 
would  be  with  great  reluctance  and  hesitation.  If,  as  Captain  Brewery  seems  to 
intimate,  George  and  the  three  sailors  in  his  company  left  the  ship  with  the  intention 
of  never  returning  to  her,  and  that,  in  fact,  their  departure  amounted  to  desertion,  I 
should  think  that  it  could  not  well  be  presumed  that  ho  was  dead  in  May  1850.  The 
exact  time  of  his  leaving  the  vessel  is  not  given,  but  it  appears  to  have  been  either  at 
the  close  of  the  year  1849,  or  very  early  in  the  year  1850.  In  either  case,  I  could 
not  presume  that  he  was  dead  in  May  following ;  but  if  George  left  the  ship  with  no 
intention  of  desertion,  but  intending  to  return,  I  should  assume  that  he  and  the  three 
sailors  who  accompanied  him  had  met  with  an  accident,  by  which  they  all  perished 
within  a  very  short  time  after  leaving  the  vessel,  and  before  May  1850.  But  I  do 
not  consider  it  material  to  determine  this  qiiestion,  because  I  am  of  opinion  that  the 
appointment  being  made  revocable,  and  with  the  express  condition  that  it  was  not  to 
vest  any  interest  in  G^rge  and  Charles  until  after  the  death  of  the  appointor,  no 
interest  vested  in  either  of  them  who  predeceased  their  mother.    I  am  therefore  of 


Digitized  by 


Google 


"^710  WBBSTKR  V.    DONALDSON  »iK»V.«. 

opinion  that  the  appointment  to  them  of  the  auma  of  £1400  each  failed  to  take  effeet, 
and  were  in  the  event  unappointed  and  went  at  in  default  of  appoiotment. 

[161]  The  result  of  this  will  be  that  the  £2800  will  be  diviaible  into  four-{oarth% 
one-fourth  to  Plaintiff,  one-fourth  to  William,  one-fourth  to  George,  and  one-fourth  to 
Charlea ;  and  these  two  last  fourth  parts  go  to  their  legal  personal  repreaentadrea, 
and,  subject  to  the  payment  of  their  debts  respectively,  belong  to  the  Plaintiff  and 
■  William,  as  sole  next  of  kin,  in  equal  shares.  There  is  also  a  provision  in  the  original 
'  settlement  which  will  compel  the  Plaintiff  to  bring  her  one-fourth  of  the  unappointed 
'fund  into  hotchpot  with  William's;  but  this  provision  will  not  extend  to  the  shares 
she  takes  as  one  of  the  next  of  kin  of  (George  and  Charles. 

[461]    WsBSTSK  V.  Donaldson.    Mar<^  6,  9, 1865. 

In  May  the  Plaintiff  agreed  to  purchase  an  estate,  including  hay  and  growing  cropo, 
for  £9000.  The  purchase  was  to  be  completed  in  June,  when  the  Plaintiff  was  to 
be  let  into  possession,  and  if  not  then  completed,  the  Plaintiff  was  to  pay  interest 
on  the  purchase-money.  By  subsequent  agreement,  November  was  substituted  for 
June.  The  contract  was  not  completed  until  the  following  February,  and  in  the 
meantime  the  vendors  had  sold  the  hay  and  used  the  garden  produce.  Held,  that 
under  the  altered  contract,  the  Plaintiff  was  not  entitl^  to  this  hay  or  produce. 

On  the  14th  of  May  1863  the  Plaintiff  purchased  a  property  from  the  Defendant 
for  the  sum  of  £9000,  which  was  to  induae  the  whole  of  the  fixtures,  hurdles,  Aay, 
growing  crops  and  timber. 

By  the  conditions  of  sale,  the  purchase  was  to  be  completed  on  the  24th  of  June, 
and  the  purchaser  (having  paid  his  purchase-money)  was  then  to  be  let  into  possession 
or  receipt  of  the  rents  and  profits  of  the  estate.  And  in  case  of  delay  in  completion, 
the  purchaser  was  to  pay  interest  at  the  rate  of  £3  per  cent,  from  that  day. 

[4621  In  May,  and  at  the  request  of  the  Plaintiff,  the  time  for  completing  was 
extended  to  the  29th  of  September,  and  that  date  was  accordingly  substituted  in  the 
agreement. 

The  purchase  was  not  completed  until  February  1864,  when  the  Plaintiff  paid 
the  purchase-money,  together  with  interest  from  the  29th  of  September  1863. 
The  conveyance  was  then  executed  and  delivered  over,  and  the  Plaintiff  was  let  into 
-possession. 

In  the  meanwhile,  the  Defendant  had,  in  July,  cut  and  sold  the  hay  which  was 
growing  on  the  property,  and  he  had  also  taken  the  garden  produce.  The  Plaintiffs 
claimed  this  hay  and  garden  produce,  and,  after  the  completion  of  the  purchase,  he 
instituted  this  suit,  praying  that  the  Defendants  might  deliver  over  such  part  of  the 
hay  and  garden  proiduce,  growing  on  the  estate  at  the  time  of  the  purchase,  as  remained 
in  specie,  or  might  account  for  the  money  produced  by  their  sale. 

Mr.  Selwyn  and  Mr.  Dixon,  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Bardswell,  for  the  Defendants,  resisted  the  claim,  first, 
upon  the  terms  of  the  contract ;  secondly,  on  the  ground  that  if  the  Plaintiff  took 
the  crops,  as  from  June,  he  must  pay  interest  from  that  date;  thirdly,  that  this 
claim  was  made  too  late,  and  lastly,  that  it  was  properly  the  subject  of  an  action  at 
law. 

March  9.  Thb  Master  of  the  Kolls  [Sir  John  Bomilly].  This  is  a  suit 
instituted  to  obtain  the  delivery  of  some  hay  and  other  produce  grown  on  lands 
purchased  by  the  Plaintiff,  or,  in  the  alternative,  for  payment  of  the  [463]  produce 
of  it,  if  sold  by  the  Defendant.     The  wayer  is  to  that  effect. 

The  facts  of  the  case  are  these ;  The  contract  for  the  sale  was  entered  into  on 
the  14th  of  May  1863.  The  time  for  completion  was  originally  on  the  24th  of  June, 
and  if  it  had  been  completed  on  that  day,  the  matter  would  have  been  very  simple ; 
interest  would  have  been  payable  from  that  period,  the  Plaintiff  would  have  taken 
possession,  and  all  the  hay  and  growing  crops  would  have  been  taken  by  the  Plaintiff, 
because  they  would  not  have  been  severed  at  that  time. 

By  agreement  the  term  was  extended  to  the  29th  of  September  1863,  but  in  the 


Digitized  by 


Google 


MBBAT.igi  WBNTWORTH  V.   LliOYD  7H 

meantime  all  the  crops  were  gathered,  the  hay  was  made  and  sold,  and  most  of  the 
fruit  and  garden  produce  was  gathered  and  sold,  so  that,  on  the  29th  of  February, 
when  the  purchase  was  completed,  very  little  of  it  remained.  At  the  date  of  the 
contract,  there  was  no  hay  severed  which  would  have  passed  in  the  same  way  as  the 
iron  hurdles. 

I  think  that  having  regard  to  conditions  of  sale,  the  hay  and  growing  crops  were 
limited  to  those  existing  at  the  time  of  the  conclusion  of  the  sale.  No  douht,  if  they 
had  already  been  severed  and  in  a  stack  or  rick,  they  would  have  passed  like  the 
hurdles,  and  so  would  the  timber.  But  as  the  purchaser  was  not  to  have  possession 
until  the  purchase  was  completed,  he  could  not  properly  gather  in  any  crops  before 
that  time,  and  it  is  clear  that  they  were  not  to  be  allowed  to  rot  in  the  ground ;  and 
the  conditions,  as  varied,  expressly  state  that  the  purchaser  is  not  to  receive  any 
of  the  rents  or  profits  of  the  land  until  the  29th  ai  September  1864,  that  is  the  day 
for  the  completion.  There  would  be  a  manifest  advantage  given  to  the  purchaser, 
by  post-[464]-poning  the  day  for  completion,  if  he  were,  to  nave  the  crops  exactly 
as  if  he  had  completed  three  months  sooner,  and  yet  escaped  payment  of  the  three 
months'  interest  on  the  purchase-money. 

But  there  is  a  still  more  serious  objection  to  this  bill,  which  is  that  it  is  not  a 
biU  for  specific  performance.  The  contract  is  complete  and  has  been  carried  into 
execution,  the  purchase-money  has  been  paid  or  secured  and  possession  given,  and 
if  this  matter  could  have  been  made  the  subject  of  a  suit  in  equity,  it  ought  to  have 
been  mentioned  before  the  completion  of  the  contract. 

I  am  of  opinion  that  if  the  PlaintifiF  be  entitled  to  any  relief  it  is  only  by  an 
action  at  law.  I  express  no  opinion  as  to  the  result  of  such  an  action,  but  I  shall 
not  prevent  him  from  taking  that  course ;  still  he  must  pay  the  costs  of  this  suit, 
in  which  he  is  in  the  wrong. 

I  shall  dismiss  the  bill  with  costs,  but  without  prejudice  to  the  PlaintifTs  bringing 
any  action  at  law  which  he  may  be  advised. 

[466]    Wentworth  v.  Lloyd  (No.  2).    March  2,  1865. 

[For  other  proceedings,  see  L.  R.  2  Eq.  607.] 

A  bill  was  dismissed  with  costs.  Considerable  costs  had  been  incurred  by  the 
examination  and  cross-examination  of  witnesses  in  Australia  under  a  commission. 
Held,  that  the  Taxing  Master  must  have  regard  to  the  rules  of  taxation  there ;  but 
the  Court  refused  to  refer  the  taxation  of  that  part  of  the  bill  to  the  proper  officer 
in  Australia. 

The  bill,  in  this  case,  had  been  dismissed  With  costs  by  the  Master  of  the  Bolls  at 
the  hearing  (32  Beav.  467),  and  his  decision  had  been  affirmed  by  the  House  of  Lords 
(10  H.  of  L.  Cas.  589). 

An  enormous  amount  of  costs  had  been  incurred  in  Australia,  by  the  examination 
and  cross-examination  of  witnesses  there,  under  a  commission. 

In  taxing  the  costs  here,  under  the  decree,  a  question  arose  as  to  the  mode  in 
which  the  Taxing  Master  should  proceed  in  taxing  the  costs  incurred  in  Australia, 
the  scale  of  allowances  being  higher  there  than  in  this  country. 

It  was  argued  that  those  costs  should  be  referred  to  the  Taxing  Officer  in 
Australia,  who,  in  regard  to  the  Defendants  and  their  solicitor  there,  had  already 
taxed  them  as  between  solicitor  and  client.  On  the  other  hand,  it  was  said  that  the 
Taxing  Master  was  bound  to  tax  them  here,  having  regard,  however,  to  the  practice 
and  scale  established  in  Australia. 

A  motion  was  made  to  give  directions  to  the  Taxing  Master  as  to  the  principle  on 
which  he  should  proceed. 

Mr.  Baggallay  and  Mr.  Pemberton,  for  the  Defendants,  in  support  of  the  motion, 
argued  that  the  reference  ought  [466]  to  be  sent  to  Australia,  or  that  the  Taxing 
Master  should  be  directed  to  have  regard  to  the  practice  there. 

Mr.  Southgate  and  Mr.  Surrage,  for  the  Plaintiff^  objected  to  the  reference  to  the 
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Taxing  Muter  in  Aostralia,  over  whom  this  Court  had  no  control,  and  which  vooU 
prevent  an  appeal.  The  cases  of  Earl  Ndton  v.  Lord  Sridport  (8  Beav.  627,  547,  and 
10  Beav.  305),  where  the  costs  had  been  incurred  in  Sicily,  and  Lord  v.  Oohin  (4 
Drew.  366),  where  the  costs  had  been  incurred  in  France,  were  referred  to. 

Thb  Mastsr  of  thk  Bolls  [Sir  John  Romillj].  I  certainly  shall  not  send  thii 
'bill  out  to  Australia  for  taxation,  and  I  never  heanl  of  such  a  course  havine  been 
pursued  by  this  Court  I  will  make  no  order  on  this  motion ;  but  the  Taxing  Master 
must  tax  this  portion  of  the  bill  according  to  the  rules  and  in  the  wav  in  which  it 
would  have  been  taxed  there.  If  any  matter  of  difficulty  should  arise,  he  must  refar 
for  information  to  Australia. 


[457]    Chaubkbs  o.  Crabbb.    Feb.  21,  22,  1865. 

[S.  C.  12  L.  T.  46;  11  Jur.  (N.  S.)  277.] 

Voluntary  conveyance  to  a  mother  by  a  daughter  six  months  after  she  had  attained 
twenty-one,  and  seven  days  before  the  daughter's  marriage,  but  unknown  to  her 
husbwd,  set  aside,  both  on  the  ground  of  the  maternal  influence,  and  of  the  fraad 
on  the  husband's  marital  rights. 

Mr.  and  Mrs.  Turner  married  in  1840 ;  on  this  occasion  a  settlement  was  executed 
of  Mrs.  Turner's  property,  which  was  conveyed  in  trust  for  Mrs.  Turner  for  life,  with 
remainder  to  her  nusband  for  life,  with  remainder  to  their  issue  (within  proper  limits) 
as  Mr.  and  Mrs.  Turner  or  the  survivor  should  by  deed  or  will  appoint,  but  so  as  not 
to  vest  until  twenty-one  or  marriage,  and  in  default  in  trust  for  tne  children  equally. 

There  were  three  children  of  the  marriage,  viz.,  Mary,  Thomas  and  George. 

Mr.  Turner  died  in  1862,  and  in  1856  Mrs.  Turner  married  again  and  became 
Mrs.  Crabbe. 

The  daughter  Mary  attained  twenty-one  in  October  1863. 

In  1864  Mary,  being  then  under  an  engagement  of  marriage  to  Mr.  Chamben, 
«xecuted  a  deed  unknown  to  him,  which  was  to  the  effect  following : — By  an  indenture 
dated  the  14th  of  April  1864,  and  made  between  Mary  Turner  of  the  first  part,  Mr. 
Lee,  a  solicitor,  of  the  second  part,  and  Mrs.  Crabbe  of  the  third  part,  it  was  witnessed, 
that  Miss  Mary  Turner,  in  consideration  of  natural  love  and  affection  which  she 
entertained  towards  her  mother  Mrs.  Crabbe,  conveyed  all  her  share  and  interest, 
whether  original  or  accruing,  vested,  contingent  or  otherwise,  in  the  property  oom- 
[468}-pri8ed  in  her  parents  marriage  settlement,  unto  Mr.  Lee  in  trust  for  the 
separate  use  of  her  mother  Mrs.  Crabbe. 

Seven  days  after  (2lBt  April  1864),  Mary  Turner  married  Mr.  Chambers,  the 
settlement  having  been  concealed  from  him  until  after  the  marriage. 

This  suit  was  instituted  in  June  1864,  by  Mr.  and  Mrs.  Chambers  and  the  two 
other  children  (who  were  infants),  against  Mr.  and  Mrs.  Crabbe  and  the  trustees, 
praying  that  the  trusts  of  the  settlement  of  1840  might  be  carried  into  execution,  and 
that  the  deed  of  the  14tb  of  April  1864  might  be  declared  fraudulent  and  void,  and 
delivered  up  to  be  cancelled. 

In  July  1864,  and  after  the  institution  of  the  suit,  Mrs.  Crabbe  appointed  Ae 
whole  trust  property  to  her  two  sons  equally. 

It  appeared  from  the  evidence  that  the  deed  had  been  suggested  by  the  mother, 
that  it  had  been  prepared  by  the  family  solicitors,  but  that  no  separate  solicitor  had 
been  employed  on  the  part  of  Mrs.  Chambers.  She,  however,  executed  it  voluntarilj, 
and  after  it  had  been  read  and  explained  to  her.  It  appeared  also  that  Hn. 
Chambers,  at  the  request  of  her  mother,  had  promised  her  to  conceal  the  settlement 
from  her  husband. 

Mr.  Selwyn  and  Mr.  Graham  Hastings,  for  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Looock  Webb,  for  the  Defendant. 

Mr.  Southgate,  for  the  trustees. 

[469]  The  following  cases  were  cited  as  to  the  effect  of  parental  influence :  Birdit 
V.  nawson  (12  Law  Times,  103,  and  11  Jurist,  254) ;  Baker  v.  Bradley  (2  Smale  ft  0. 
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631,  and  7  De  Gez,  M.  &  G.  697);  Sercmbe  v.  Sundera  (ante,  p.  382).  And  as  to  the 
fraud  on  the  marital  right  the  following  caaea  were  citea ;  Ve  Matmevtik  v.  Crompton 
(1  Ves.  &  B.  354);  St.  George  v.  WcJce  (1  Myl.  &  Kay,  610);  Thmas  v.  WiUiamt 
(Moaeley,  177) ;  Ooddard  v.  Snow  (I  Bma.  485) ;  Taj^  v.  Fugh  (1  Hare,  608) ;  Doumes 
V.  Jennings  (33  Beav.  290). 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  The  Plaintififs  are  entitled  to  a 
decree.  The  evideuce  convinces  me  that  this  lady  could  do  no  otherwise  than  give 
the  whole  of  her  property  to  her  mother.  The  case  is  this  :  a  youn^  inexperienced 
lady  just  of  age,  in  substance,  says  to  her  mother,  "  I  vrish  to  do  all  i  can  for  you  as 
you  have  done  a  great  deal  for  me,  can  I  do  anything  to  lighten  your  burthen  1 " 
On  this  her  mother  says,  "  Give  me  all  your  property."  Is  that  a  transaction  which 
can  be  allowed  to  stand  in  a  Court  of  £!quity  1  I  have  had  these  cases  so  repeatedly 
before  me  that  I  do  not  like  to  go  at  any  length  into  the  principles  of  law  on  whica 
they  are  decided.  I  examined  them  at  full  length  in  a  case  of  ffoghton  v.  Hoghton  (15 
Beav.  278),  where  a  father  on  his  son  coming  of  age  induced  him  to  execute  a  settle- 
ment from  which  the  father  derived  great  benefits,  but  the  Court  would  not  allow  it 
to  stand.  The  influence  of  a  father  over  a  son  or  a  mother  over  a  daughter  is,  as 
must  be  naturally  expected,  very  considerable,  and  where  the  parent  derives  a 
benefit  from  the  child  it  must  be  clearly  proved  that  this  influence  has  not  been 
exercised,  in  order  to  allow  any  such  transaction  to  stand.  [460]  Here  the  evidence 
of  both  parties  shews  that  the  influence  was  very  considerable,  that  the  daughter  was 
desirous  to  do  everything  she  could  to  assist  her  mother,  and  that  her  mother  there- 
upon asked  her  to  do  this,  which  in  efi'ect  is  to  give  her  the  whole  of  her  property. 

The  rule  in  such  cases  is  very  well  laid  down  by  Lord  Justice  Turner  in  one  of 
the  cases  to  which  I  have  lately  had  occasion  to  refer :  it  is  to  this  efi'ect ;  viz.,  that 
when  a  child  upon  coming  of  age  makes  a  settlement  of  his  property  for  the  benefit 
of  his  family,  but  from  wnich  his  parents  obtain  no  benefit  at  all,  the  Court  will  not 
inquire  into  the  degree  of  influence  used  by  them,  but  considers  it  as  a  family 
arrangement  for  the  benefit  of  the  family ;  but  if  the  transaction  be  tainted  by  the 
slightest  personal  advantage  being  obtained  by  the  parent,  who  induced  the  child  to 
enter  into  it,  then,  in  equity,  the  transaction  is  invalid,  unless  it  can  be  proved,  not 
merely  that  the  child  knew  the  nature  and  effect  of  the  transaction,  but  also  that  the 
cbfld  was  not,  in  any  respect,  influenced  by  the  peculiar  relations  in  which  the  parties 
stood  towards  each  other.  Here  the  whole  evidence  shews  that  the  daughter  acted 
under  the  influence  of  her  mother. 

Neither  can  I  regard  the  deed  itself  as  other  than  a  very  improper  one,  because,  if 
the  deed  be  allowed  to  stand,  nothing  would  be  more  easy  than  for  the  mother  to 
pnt  the  whole  of  the  trust  fund  into  her  own  pocket,  to  the  exclusion  of  all  the  children, 
by  exercising  her  power  and  appointing  the  whole  to  her  daughter,  and  then,  under 
this  deed,  she  would  take  to  herself  the  whole  of  the  property.  It  is  true,  that  since 
this  snit  has  been  instituted  (and  possibly  in  consequence  of  the  feelings  which  the 
soit  has  engendered)  she  has  [461]  appointed  the  property  to  the  two  other  children, 
who  are  both  infants,  and  who,  unless  they  attain  twenty-one,  will  not  be  able  to 
take  the  property. 

I  am  also  of  opinion  that  in  another  respect  this  deed  is  invalid,  as  being  a  fraud 
npon  the  marital  right.  I  think  the  principle  laid  down  by  Sir  John  Leach  in 
Ooddard  v.  Snow  (1  Kuss.  485)  is  perfectly  correct,  and  also  that  in  Taylor  v,  Pugh 
(1  Hare,  608),  by  Sir  James  Wigram,  who  took  great  pains  with  his  judgments,  and 
investigated  the  principles  of  equity  in  a  more  searching  manner  than  had  been  done 
since  the  time  of  Sir  William  Grant.  He  says,  "  I  take  the  rule  of  the  Court  to  be 
correctly  stated  in  Mr.  Boper's  Treatise.  Deception  will  be  inferred,  if,  after  th^ 
commencement  of  the  treaty  for  marriage,  the  wife  should  attempt  to  make  any 
disposition  of  her  property  without  her  intended  husband's  knowledge  or  concurrence." 
The  yice-Chancellor  states  his  concurrence  in  that  which  I  apprehend  to  be  the  real 
principle  which  affects  these  oases.  The  case  of  Goddard  v.  Snow  (I  Buss.  485), 
governs  this  case.  There  was  concealment,  as  here  there  was  most  clearly  conceal- 
ment from  the  husband.  The  mother,  Mrs.  Crabbe,  herself,  in  her  evidence,  says, 
"  I  told  my  daughter  that  Mr.  Chambers  had  nothing  to  do  with  it  (that  is,  with  the 
deed  in  question),  as  he  had  made  no  settlement.     I  told  her  that  there  was  no 
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neoeaaity  to  mention  it  to  her  basbftncL"  In  other  words,  the  ooncors  with  Mriw 
Chambers,  who,  in  her  evidence,  says  that  she  was  told  by  her  mother  "  to  keep  it 
secret  from  Mr.  Chambers." 

In  every  way,  I  am  of  opinion  that  the  deed  is  bad,  and,  therefore,  that  it  mast 
be  delivered  up  to  be  cancelled. 

[462]    In  the  Matter  of  Faery's  Will.    May  11,  1865. 

Order  made  under  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120),  saving  the  rights  of 
pecuniary  legatees  interested  in  the  estate,  who  were  numerous. 

An  application  was  made  under  the  Settled  Estates  Act  (19  &  20  Vict  c.  120), 
for  power  to  grant  leases  of  property  devised  by  the  will  of  the  testatrix.  There  was 
no  tenant  in  tail  of  full  age  in  existence,  and  a  great  number  of  pecuniary  legatees 
were  interested. 

Mr.  Osborne  Morgan  asked  that  the  order  might  be  made  without  service  on  the 
legatees.  He  cited  In  re  Legg^s  Settled  Estates  (4  W.  R.  20),  and  argued  that  it  was 
not  absolutely  necessary  that  "  all  the  persons  in  existence  should  concur  or  consent^" 
but  that  the  order  might  be  made,  subject  to  their  rights,  under  the  18th  section. 

Thx  Master  of  thx  Rolls  [Sir  John  Bomilly]  made  the  order,  but  he  directed 
« that  the  leases  were  to  be  subject  to  and  were  not  to  affect  the  rights,  estates  and 
interests  of  the  pecuniary  legatees  under  the  testatrix's  will." 

£eg.  Lib.  1865,  B.  foL  1118. 


[463]    Be  Masset.    May  8,  9,  29,  1866. 

[See  In  re  Longboiham  [1904],  2  Ch.  159.] 

Under  the  third  party  clause  in  the  Solicitors  Act  (6  &  7  Vict.  c.  73,  s.  38),  the  third 
party  stands  in  the  position  of  the  client,  and  if  the  client  is  not  entitled  to  a 
taxation  against  the  solicitor,  neither  is  the  third  party  entitled  to  a  taxation, 
under  the  Act,  either  as  against  the  solicitor  or  as  against  the  client.  But  he  may 
be  entitled  to  have  a  taxation  as  against  the  client  in  a  suit. 

This  was  a  summons  by  a  gentleman  of  the  name  of  Waters  to  tax  the  bill  of  Mr. 
Massey,  one  of  the  solicitors  of  this  Court.  Mr.  Waters  and  Mr.  Miiller  were  the 
owners  of  some  mining  property  in  Chili,  and  they  endeavoured,  with  the  assistance 
of  Mr.  Banting,  a  solicitor  in  Manchester,  to  form  a  limited  joint  stock  company,  for 
the  purpose  ofpurchaaing  their  property  and  working  the  mines.  They  entered  into 
an  agreement  for  this  purpose  with  the  persons  who  formed  a  board  of  directors,  of 
which  Mr.  Waters  and  Mr.  Miiller  were  both  members.  After  various  ineffectual 
attempts  to  form  the  company,  Messrs.  Waters  and  Miiller,  on  the  16th  September 
1864,  signed  a  document,  by  which  they  guaranteed  the  preliminary  expenses  of  the 
company  in  cajse  it  should  not  be  established.  Their  exertions  continued,  but  it  was 
at  last  found  to  be  impossible  to  establish  the  company,  and,  on  the  23d  Novembw 
1864,  the  directors  resolved  to  abandon  the  attempt  and  to  return  the  deposits  to  the 
subscribers.  This  rendered  Waters  and  Miiller  jointly  liable  to  the  directors  to  pay 
the  expenses  incurred. 

Mr.  Waters  acquiesced  in  this  proceeding,  and,  on  the  26th  November  1864,  he 
wrote  to  the  directors,  and  after  expressing  his  sense  of  their  exertions  ended  his 
letter  in  these  words : — "  I  shall  be  obliged  by  your  sending  me  an  account  of  the 
expenses  to  which  I  and  Mr.  Miiller  are  liable,  and  with  agreement  of  September  last, 
for  examination  and  discharge." 

S464]  Mr.  Massey  had  been  the  solicitor  employed  by  the  directors  during  the 
e  period  of  their  attempts  to  form  this  company.  A  meeting  of  the  directors 
was  held  on  the  5th  December  1864,  at  which  the  letter  of  Mr.  Waters  above  referred 
to  was  read,  and  Mr.  Massey  was  instructed  to  ascertain  all  the  liabilities  of  the 
company.     Subsequent  meetings  took  place  on  the  12th  and  19th  of  December.     At 
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these  Mr.  Massey,  who  had  explained  that  some  time  was  required  to  make  oat  his 
bill  of  costs,  produced  a  document  marked  H,  shewing  the  amount  of  his  claim  to  be 
£1300.  This  account  consisted  of  copies  of  entries  in  his  day-book  and  diary,  with 
the  charges  in  blank. 

Adjourned  meetings  of  the  directors  were  held  on  the  2l8t  December  1864,  and 
the  4th  January  1865,  at  which  Mr.  Massey  gave  various  explanations  as  to  the 
nature  of  his  work  and  the  proper  and  fair  mode  of  remunerating  him,  and  at  the  last 
of  these  meetings  it  was  resolved  unanimously  by  the  directors  present,  that  Mr. 
Massey's  charge  for  £1300  for  professional  services,  including  disbursements,  having 
been  again  considered,  the  bofuxl  directed  it  to  be  paid.  It  was  paid  accordingly, 
without  taxation  and  without  any  proper  bill  of  costs  having  been  delivered.  During 
the  whole  of  this  time  Mr.  Waters  was  a  director  and  had  notice  of  the  meetings  and 
of  the  purposes  for  which  they  were  held,  and  he  might  have  attended  them,  but  it 
did  not  appear  that  any  notice  had  been  given  to  him,  that  the  directors  intended  to 
pay  Mr.  Massey  a  sum  of  money  in  full  discharge  of  his  claim,  without  having  the 
biu  taxed,  or  indeed  without  having  any  proper  bill  delivered. 

In  this  state  of  things,  Mr.  Waters  insisted  that  the  directors  were  trustees  for 
him,  and  that  he  was  entitled,  as  against  them,  to  require  that  he  should  only  be 
com-[466]-peUed  to  pay  the  directors  what  they  were  legally  liable  to  pay  to  Mr. 
Massey,  and  accordingly  ho,  on  the  16th  of  February  1865,  took  out  this  summons 
for  the  purpose  of  having  the  bill  taxed. 

Mr.  Selwyn  and  Mr.  Eddis,  for  Mr.  Waters,  in  support  of  the  summons.  Pay- 
ment, under  the  circumstances  of  this  case,  where  no  proper  bill  had  been  delivered, 
is  no  bar  to  the  taxation.  But  even  if  the  directors  have,  by  their  conduct  and 
assent^  precluded  themselves  from  obtaining  a  taxation  after  payment  as  against  their 
solicitor,  still  the  applicant  is  entitled  to  have  this  biU  taxed  under  the  third  party 
clause  (6  &  7  Viet.  c.  73,  s.  38),  in  order  to  have  the  amount  properly  payable  by  him 
under  the  guarantee  ascertained ;  Be  Jessop  (32  Beav.  406) ;  m  Baker  (32  Beav.  526). 

Mr.  Baggallay  and  Mr.  Osborne  Morgan,  eontri,  for  the  directors.  When  a  thinl 
party  applies,  under  the  38th  section,  for  an  order  for  taxation,  he  places  himself,  as 
regajrda  the  solicitor,  in  the  exact  position  of  the  client.  If  the  client  is  not  entitled 
to  tax  his  solicitor's  bill,  neither  is  the  third  party  entitled  to  do  so.  The  statute 
only  authorizes  a  taxation  as  against  a  solicitor,  and  no  taxation  can  take  place,  under 
this  jurisdiction,  as  between  the  party  chargeable  and  the  client. 

Taxation  after  payment  will  only  be  ordered  when  there  has  been  pressure  and 
ordinary  overcharges,  or  when  there  are  overcharges  alone,  so  gross  as  to  amount  to 
fraud ;  Ex  parte  Dicjcam  (8  De  6.  M.  &  G.  655).  Here  none  exists.  The  directors 
are  not  entitled  to  an  order  to  tax,  and  Mr.  Waters  has  no  greater  right. 

r4661  Mr.  Jessel,  for  Mr.  Massey,  was  stopped  by 

The  Master  of  the  Bolls,  who  said,  I  am  clear  that  the  bill  cannot  be  taxed  as 
against  Mr.  Massey. 

Mr.  £.  Bussell  Roberts,  for  Miiller. 

The  Master  of  the  Bolls.  My  difficulty  is  this :  I  am  of  opinion  that  there  is 
no  case  for  taxation  as  against  the  solicitor,  the  directors  having  voluntarily  paid  him 
with  full  knowledge.  Then,  if  the  Court  cannot  order  the  taxation  under  the  statute 
as  against  the  solicitor,  can  it  order  a  taxation  as  against  the  directors  1  I  do  not 
find  any  case  in  which  the  taxation  has  not  been  directed  as  against  the  solicitor,  and 
in  which  the  solicitor  has  been  ordered  to  refund  any  excess.  I  am  in  favour  of  the 
applicant  on  every  other  point 

Mr.  Selwyn,  in  reply. 

May  29.  The  Master  of  the  Bolls  [Sir  John  Bomillyl.  The  first  question  is, 
whether  the  bill  can  be  taxed  as  against  Mr.  Massey,  and  I  am  of  opinion  that  it 
cannot.  I  so  expressed  myself  at  the  time  of  the  argument,  and  stopped  Mr.  Jessel 
on  this  point.  Mr.  Massey  was  retained  by  the  directors  and  not  by  Mr.  Waters. 
They  were  his  clients,  and  it  was  therefore  perfectly  competent  for  the  directors  to 
settle  with  Mr.  Massey  the  amount  of  his  bill.  They  took  from  him  an  account  of  the 
entries  in  his  day-book  and  diary,  with  the  charges  in  blank.  They  received  and 
listened  to  his  explanations,  [467]  and,  after  doing  so,  they  agreed  to  give  him  £1300 
in  full  satisfaction  of  his  claim. 
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I  am  of  opinion  that  they  are  bound  by  this  proceeding,  and  that  they  caonot 
require  the  delivery  or  tioation  of  any  bill  as  regards  Mr.  Masaey. 

The  next  question  which  arises  is  this :  can  Mr.  Waters,  in  this  state  of  circum- 
stances, require  the  bill  of  Mr.  Massey  to  be  taxed  as  against  the  directors  who  bare 
paid  iti  There  is,  iu  my  opinion,  no  question  but  that  he  can  do  so  on  a  proper 
proceeding  being  instituted  for  that  purpose.  I  see  nothing  which  amounts  to 
acquiescence  on  his  part  to  the  course  adopted  by  the  directors,  nor  do  I  think  thst 
he  was  bound  by  their  acts,  although  he  was  a  director  and  had  full  notice  of  their 
meetings ;  and  if  a  bill  were  filed  by  him,  and  the  facts  not  varied  from  what  tiiey 
now  appear,  I  am  of  opinion  that  he  would  be  entitled  to  an  account  of  the  moneys 
properly  paid  by  them  on  his  account ;  and  that,  in  such  a  proceeding,  the  directon 
would  have  to  prove  that  the  sum  of  £1300  paid  by  them  was  properly  so  paid.  In 
other  words,  in  my  opinion,  a  bill  for  Mr.  Massey  would  have  to  be  submitted  to  be 
moderated  by  the  Taxing  Master,  and  the  amount  at  which  the  Taxing  Master  fixed 
it  would  be  all  that  Mr.  Waters  could  be  required  to  pay. 

But  that  does  not  determine  the  question  argued  before  me,  which  is,  whether, 
under  the  38th  section  of  the  Solicitor's  Act,  when  the  bill  cannot  be  taxed  against 
the  solicitor,  it  can  be  taxed  as  against  the  trustees  of  the  applicants  who  have  paid 
it.  The  words  of  the  clause  are  these  : — "  And  be  it  enacted  that  where  any  person, 
not  the  party  chargeable  with  any  such  bill  within  the  meaning  of  the  provisions 
[468]  hereinbefore  contained  shall  be  liable  to  pay  or  shall  have  paid  such  bill,  either 
to  the  attorney  or  solicitor,  his  executor,  administrator,  or  assignee,  or  to  the  party 
chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful  for  such  person,  his  executor, 
administrator,  or  assignee,  to  make  such  application  for  a  reference  for  the  taxation 
and  settlement  of  such  bill  as  the  party  chargeable  therewith  might  himself  make ; 
and  the  same  reference  and  order  shall  be  made  thereupon,  and  the  same  course 
pursued  in  all  respects  as  if  such  application  was  made  by  the  party  so  chargeable 
with  such  bill  as  aioresaid :  Provided  always  that  in  case  such  application  is  made 
when,  under  the  provisions  herein  contained,  a  reference  is  not  authorized  to  be 
made  except  under  special  oiroumstanoes,  it  shall  be  lawful  for  the  Court  or  Judge 
to  whom  such  application  shall  be  made  to  take  into  consideration  any  additional 
special  circumstances  applicable  to  the  person  making  such  application,  although  such 
circumstances  might  not  be  applicable  to  the  party  so  chargeable  witii  the  said  bill 
as  aforesaid,  if  he  was  the  party  making  the  application." 

This,  undoubtedly,  seems  to  point  only  to  the  taxation  of  the  bill  as  against  the 
solicitor,  and  does  not  give  any  jurisdiction  to  proceed  under  this  Act  against  the 
trustees,  and  to  dispense  with  a  bill  in  equity.  Certainly  several  orders  to  that  effect 
have  been  made  by  me;  but  they  seem  all  to  have  been  consented  to,  so  &r  as 
jurisdiction  was  concerned. 

In  re  Fysm  (9  Beav.  117),  Lord  Langdale  observed :  "First,  it  is  to  be  observed 
that  the  Petitioner  has  fallen  into  a  mistake,  which  has  been  of  very  frequent 
occurrence ;  mortgagors  think  that  where  they  call  for  a  taxation  of  a  mortgi^'s 
solicitor's  bill,  they  have  a  right  to  [469]  alter  the  relation  of  solicitor  and  client,  and 
are  not  bound  to  pay  more  than  the  mortgagees  could  establish  as  against  them  the 
mortgagors.  There  is  nothing  in  the  Act  of  Parliament  which  warrants  this  notion, 
and  it  is  not  so.  The  bill  may  be  taxed  at  the  instance  of  the  mortgagor,  who  is 
liable  to  pay  it ;  but  it  is  the  bill  between  the  mortgagee  and  his  solicitor ;  and  the 
mortgagor  desiring  to  tax  it  must  do  it  on  the  condition  of  paying  what  is  due  to  the 
solicitor  from  his  client  the  mortgagee,  which  possibly  may  be  more  than  the  mortgagee, 
if  he  had  paid  it,  could  have  recovered  over  from  the  mortgagor.  The  mortgagor 
asking  taxation  against  the  solicitor  has  merely  the  right  to  tax  the  bill  as  between 
the  solicitor  and  his  client  the  mortgagee." 

If,  therefore,  Mr.  Waters  can  only  stand  in  the  place  of  the  directors  under  this 
statute,  I  am  of  opinion  that  he  cannot  tax  this  bill,  because  the  directors  themselves 
could  not  do  it,  as  it  is  impossible  for  them  to  point  out  any  special  circumstance 
which  would  entitle  them  to  do  so.  The  observations  of  the  Master  of  the  Rolls 
seem  to  shew  that,  except  as  against  the  solicitor,  this  clause  38  does  not  apply. 

Again,  In  re  Harrison  (10  Beav.  60),  Lord  Langdale  observes,  "This  petition  is 
also  misconceived  in  this  respect: — It  proceeds  on  the  notion  that  a  mortgagor, 
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having  settled  an  account  with  the  mortgagee  and  paid  the  bill  of  the  mortgagee's 
aoUcitor,  is  entitled,  in  this  jurisdiction,  oy  petition,  to  quarrel  with  the  aocount  so 
settled,  and  tax  the  costs  of  the  solicitor,  not  as  between  him  and  his  client,  the 
mortgagee,  but  as  between  the  mortoagor  and  the  mortgagee ;  and  further,  that  if 
charges  be  found  in  the  bill  of  costs  which  the  mortgagee  could  not  maintain  [470] 
in  an  account  between  him  and  the  mortgagor  they  are  to  be  disallowed.  Such  a 
notion  is  entirely  erroneous,  and  so  much  of  this  petition  as  depends  on  this  point 
&1I8  to  the  ground." 

It  is  true  that  this  case  has  been  very  strongly  disapproved  by  all  the  Judges  of 
the  Court  of  Exchequer  in  Exjmrte  Deardon  (9  Exch.  Bep.  210),  but  not  on  this  point, 
which  did  not  arise  at  law. 

The  same  principle  seems  to  have  been  enunciated  by  Lord  Justice  Turner  in  the 
case  cited  of  Ez  parte  Dickson  (8  De  G.  M.  &  G.  665),  and  I  can  find  no  case  that  la3rg 
down  the  opposite  rule,  unless  such  can  be  gathered  from  my  own  decision  of  In  re 
Jessap  (32  Beav.  406),  and  /n  re  Baker  {lb.  526),  but  so  far  as  the  observations  which 
fell  from  me  in  those  cases  may  be  construed  to  establish  that  the  bill  may  be  taxed, 
ander  the  38th  section,  against  the  trustees,  without  the  solicitor  having  any  interest 
or  concern  in  such  taxation,  I  am  of  opinion  that  they  give  a  wider  extension  to  the 
scope  of  the  38th  section  of  the  Act  than  the  words  of  the  section  seem  to  warrant, 
when  examined  in  conjunction  with  the  cases  to  which  I  have  referred. 

At  the  same  time,  it  cannot  but  be  evident  that  the  effect  of  these  decisions  will 
be  to  reduce  the  38th  section  to  a  very  narrow  operation,  for  all  the  cases  concur  in 
this : — that  the  cestui  que  trust  can  only  tax  the  solicitor's  bill  as  his  clients,  the  trustees, 
oould  have  done,  and  if  they,  knowingly  and  after  having  had  due  time  to  consider 
the  bill,  have  thought  proper  to  pay  it,  unless  some  of  the  items  contained  in  it  are 
fraudulent^  in  the  strict  and  criminal  sense  of  that  term,  the  trustees  are  precluded 
from  taxing  the  bill,  however  improper  it  may  be,  short  of  containing  fraudulent 
items,  in  which  case  [471]  the  cestui  que  trust  is  driven  to  his  bill  in  equity  to  obtain 
relief. 

I  consider,  however,  that  I  am  bound  by  the  decisions  to  which  I  have  referred, 
and  that  I  must  dismiss  the  summons.  As,  however,  this  is  a  case  in  which  the 
amount  of  their  bill  is  the  only  matter  in  dispute,  which,  in  my  opinion,  ought  to  be 
settled  without  the  tedious  and  expensive  course  of  a  bill  in  equity,  I  shall  dismiss 
this  summons  without  costs. 


[471]    Mason  v.  MoRunr  (No.  1).    March  11,  April  22, 1865. 

[S.  C.  34  L.  J.  Ch.  422 ;  12  L.  T.  414 ;  11  Jur.  (N.  S.)  469 ;  13  W.  R.  669,] 

A.  and  B.  (a  solicitor)  were  executors.  B.  deposited  some  of  his  deeds  in  the  trust 
box,  to  secure  some  money  due  to  the  testator's  estate.  The  box  remained  in  R's 
possession,  and  on  his  death  the  deeds  were  found  to  have  been  abstracted  from  it, 
and  they  could  not  be  identified.  The  legal  personal  representative  of  B.  then 
deposited  certain  specific  deeds,  selected  by  A.,  as  a  security  for  the  debt.  Held, 
assuming  that  A.  had,  in  consequence  of  B.'s  wrongful  act,  obtained  a  general  lien 
on  all  B.'s  deeds  for  the  money,  still  that  he  had  waived  it  by  taking  the  particular 
security  from  the  legal  personal  representative.  Held,  also,  that,  the  creditors  of 
B.  were  bound  by  the  arrangement  between  his  legal  personal  representative  and  A. 

This  was  a  suit  for  the  administration  of  the  real  and  personal  estate  of  a  Mr. 
Morley,  a  solicitor,  who  died  on  the  30th  of  April  1864. 

Under  the  decree,  a  claim  was  carried  in  by  Mr.  Underwood,  which  was  adjourned 
into  Court.  It  arose  under  the  following  circumstances : — Mr.  Underwood  and  the 
testator  Morley  were  the  executors  of  the  will  of  Joseph  Godber.  Morley,  who  was 
a  solicitor,  bad  in  his  possession  £2000,  part  of  the  estate  of  Joseph  Godber,  which, 
according  to  his  statement,  had  been  lent  by  him  on  the  security  of  a  deposit  of 
title-deeds.  On  being  informed  of  this,  Underwood  required  that  these  deeds  should 
be  put  into  the  box  which  contained  all  the  deeds  dnd  papers  relating  to  the  estate 
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of  Josepb  Grodber,  and  which  box  belonged  jointly  to  Underwood  and  ttorley.  [4TZ1 
Morley  objected  to  this,  but  proposed,  instrad  thereof,  to  put  into  the  box  deeds  cl 
hia  own,  as  a  security  for  the  £2000  bo  said  to  have  been  advanced.  This  was 
accordingly  done.  Underwood  did  not  examine  the  parcel  containing  the  deeds,  nor 
could  he  say  of  what  they  consisted.  This  occurred  after  many  visits  had  been  paid 
by  Underwood  to  Morley  on  the  subject,  and  took  place  early  in  February  1864. 

Morley  died  on  the  30th  April  1864,  and  on  the  6th  of  May  the  box  was 
opened,  when  it  appeared  that  the  deeds  had  been  removed.  The  box  was  in  the 
actual  possession  of  Morley  at  his  ofSoe,  and  he  had  access  to  it  at  all  times,  without 
the  concurrence  of  Underwood ;  but  the  box  was  the  property  of  the  executors,  and 
contained  the  documents  relative  to  the  estate  of  Joseph  Godber. 

On  the  4th  of  June  following  the  death  of  Morley,  the  Defendant  Mrs.  Morley, 
his  widow,  told  Mr.  Underwood  to  select  such  of  her  husband's  deeds  and  securities 
as  he  desired  to  have  placed  in  his  hands  as  a  security  for  the  £2000.  He  did  so,  and 
the  deeds  selected  were  put  into  the  trust  box,  and  Mrs.  Morley  gave  Mr.  Underwood 
a  memorandum  of  deposit  for  securing  the  £2000.  This  was  done  with  the  fall 
concurrence  of  Mr.  Morley's  executor,  but  he  afterwards  refused  to  prove  the  will, 
and  administration  was,  in  July  following,  granted  to  the  widow. 

Mr.  Baggallay  and  Mr.  Law,  for  the  claimant,  Underwood.     The  claimant  has  a 

Sneral  lien  on  all  the  deeds  of  the  testator  Morley ;  for,  by  the  improper  act  of 
orley,  it  has  become  impossible  to  identify  the  deeds  which  were  deposited.  He 
has  mixed  them  with  his  other  deeds  and  securities,  and  therefore  the  whole  [473] 
of  them  are  subject  to  the  claimant's  lien  on  them  for  the  £2000 ;  Frith  v.  Cartland 
(2  Hem.  &  Mill  417) ;  Armory  v.  Delamirie  (1  Strange,  504) ;  and  see  Oray  v.  JIaiff 
(20  Beav.  219) ;  The  Duke  of  Leeds  v.  Amherd  {lb.  239) ;  Harford  v.  Lloyd  (lb.  310). 

Secondly.  But,  at  all  events,  the  deeds  deposited  by  the  widow  as  a  security  are 
now  charged  with  the  £2000. 

Mr.  Southgate  and  Mr.  Marten,  for  the  Plaintiff,  a  creditor,  argued  that  the  act 
of  the  widow  Defore  she  had  obtained  letters  of  administration  was  ineffectual,  and 
that  the  grant  of  administration  could  not  have  relation  back ;  Doe  d.  Hornby  v.  Glenn 

il  Adol.  &  K  49).  That  the  doctrine  laid  down  by  Lord  Thurlow  in  Russel  v.  Russel 
1  Bro.  C.  C.  269  ;  and  Tudor's  Lead.  Cas.  £q.  440)  had  been  repeatedly  disapproved 
of ;  Ex  parte  Coming  (9  Ves.  115) ;  Ex  parte  Haigh  (11  Yes.  403) ;  and  only  applied  in 
a  dear  case,  and  that  in  the  present  there  was  no  sufficient  proof  of  the  deposit. 

April  22.  Thh  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  is, 
what,  if  any,  lien  Mr.  Underwood  has,  in  this  state  of  things,  over  the  deeds  of  Morley 
as  a  security  for  this  sum  of  £2000.  I  am  of  opinion  that  the  claim  made  by  Mr. 
Underwood  for  a  general  lien  on  all  the  deeds  of  the  testator  Morley  cannot  be 
sustained.  Assuming  that  he  had  such  a  right  on  the  death  of  Morley,  by  reason  of 
Morley  having  withdrawn  the  deeds  from  the  box  which  were  in  the  joint  custody 
of  [4741  himself  and  his  co-executor,  by  means  of  which  withdrawal  the  particular 
deeds  wnich  were  deposited  as  a  security  cannot  be  ascertained,  and  assuming  that 
this  took  place  in  consequence  of  the  act  of  Morley  himself,  still  I  am  of  opinion  that, 
when  Mr.  Underwood  accepted  from  Mrs.  Morley  the  selection  of  such  deeds  as  he 
thought  fit  as  a  substitute  for  the  deeds  deposited  by  Mr.  Morley,  he  entered  into  a 
contract  with  her,  by  which,  in  consideration  of  her  allowing  him  to  take  these 
particular  deeds  delivered  to  him,  he  abandoned  his  claim  upon  the  remainder,  and 
that,  provided  this  transaction,  by  which  one  set  of  deeds  was  substituted  for  a 
genenu  lien  on  the  whole,  was  valid,  then  that  Mr.  Underwood  thereby  waived  his 
general  lien  and  accepted  this  particular  lien  in  lieu  thereof. 

The  question  is,  however,  whether  this  binds  the  general  creditors  of  Morley,  and 
I  am  of  opinion  that  it  does.  Not  to  put  it  any  higher  than  this : — there  was  a 
reasonable  doubt  whether  Mr.  Underwood  was  not  entitled  to  a  general  lien  on  all 
the  deeds  of  the  testator  Morley  to  secure  the  £2000 ;  the  satisfaction  of  this  claim 
and  the  determination  of  this  doubt  by  the  executrix,  by  giving  Mr.  Underwood  a 
lien  on  specific  deeds,  was,  in  my  opinion,  a  sufficient  consideration  to  support  the 
transaction,  and  all  the  persons  interested  in  the  estate  of  Mr.  Morley  are  conoladed 
by  this  arrangement. 

I  am  of  opinion  that  Mr.  Underwood  has  a  lien  for  the  £2000  on  the  deeds  so 
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selected  by  him,  but 
testator  Mr.  Morley. 


selected  by  him,  but  not  on  any  other  deeds  or  papers  belonging  to  the  estate  of  the 
Mr."    ■ 


[476]    Mason  v.  Morlky  (No.  2).     March  11,  April  22,  1865. 

A  solicitor  deposited  some  of  his  own  deeds  as  a  security  for  a  sum  of  money  due  to 
two  clients  in  a  box  belonging  to  them.  He  retained  the  box,  but  after  his  death 
it  was  found  that  he  had  abstracted  the  deeds  from  it,  and  they  could  not  be 
distinguished  from  the  solicitor's  other  deeds.  Held,  that  the  clients  had  a  lien  on 
all  the  solicitor's  deeds  for  their  debt. 

Under  the  decree  for  the  administration  of  the  estate  of  Mr.  Morley,  a  second 
claim  was  made  jointly  by  Mr.  Underwood  and  Mr.  James  Wm.  Oodoer,  as  the 
trustees  and  executors  of  the  will  of  Robert  Qodber.  The  facts  relating  to  this  claim 
were  as  follows : — 

fiobert  Godber  died  in  January  1857,  and,  in  March  1863,  the  executors  lent  £600 
to  Mr.  Hickling  on  the  security  of  an  estate  belonging  to  him  situate  at  Sherwood. 
Mr.  Morley,  the  testator,  acted  as  solicitor  for  bsth  parties  in  this  transaction. 
Hickling  afterwards  sold  the  estate  to  Mr.  Webster  for  £1250.  Morley  informed  the 
executors  of  this  ciroumstance  in  December  1863,  and  pressed  them  to  convey  the  estate 
to  Webster  free  from  incumbrances,  and  to  take  his,  Webster's,  guarantee  for  the 
payment  of  the  £600,  and  Morley  also  suggested  that  they  should  take,  as  a  security 
lor  the  repayment  thereof,  the  deposit  of  aLloyd's  bond  of  the  Cardigan  Railway  for 
XIOOO  in  the  possession  of  Webster.  The  executors  declined  to  accept  this  guarantee 
and  security,  but  they  executed  the  deed  of  conveyance  to  Webster,  on  receiving 
from  Mr.  Morley  a  memorandum  in  writing,  signed  by  him,  acknowledging  that  he 
bad  in  hand  the  £600  and  interest. 

Soon  after  this,  on  the  5th  February  1864,  they  pressed  Morley  to  give  them 
some  security  for  this  £600,  and  thereupon  he  consented  to  this  and  placed  a  parcel 
of  deeds  of  his  own  property  in  the  box  belonging  to  [476]  the  trustees  and  executors 
of  Robert  Godber ;  this  box  was  in  his  custody  as  their  solicitor. 

After  Morley's  death,  on  examining  the  box,  it  appeared  that  the  deeds  so 
deposited  had  been  withdrawn,  and  they  could  not  be  identified  by  the  executors. 

Amongst  the  papers  of  Mr.  Morley  were  a  promissory  note  from  Hickling,  the 
purchaser,  to  Mr.  Morley  for  the  sum  of  £600,  being  the  sum  of  £600  advanced  on 
the  mortgage,  together  with  interest  thereon,  and  also  the  Lloyd's  bond  for  £1000 

S'ven  by  the  Cardigan  Railway.  These  two  documents  had,  in  fact,  been  taken  by 
r.  Underwood  (see  ante,  p.  472),  in  his  character  of  executor  of  Joseph  Qodber, 
from  amongst  the  documents  submitted  to  him  by  the  widow  of  Morley  for  his  selec- 
tion, but  one  only,  viz.,  the  promissory  note,  was  mentioned  in  the  schedule  to  the 
memorandum  of  deposit,  the  Lloyd's  bond  was  not.  In  this  state  of  circumstances, 
Mr.  Underwood  and  Mr.  James  W.  Godber,  as  the  executors  of  Robert  Godber, 
claimed,  in  the  first  place,  a  general  lien  on  all  the  deeds  in  the  possession  of  Morley 
at  the  time  when  this  deposit  of  deeds  was  made,  and  also  a  particular  lien  on  the 
promissory  note  for  £600,  and  also  on  the  Lloyd's  bond,  as  having  been  given  by 
Hickling  in  order  to  secure  the  amount  originally  due  from  him  on  the  said  mortgage 
for  £600. 

Mr.  Selwyn  and  Mr.  Freeman,  for  the  claimants,  the  executors  of  Robert  Godber. 

Mr.  Sonthgate  and  Mr.  Marten,  for  the  creditors  of  Morley. 

[477]  Mr.  Selwyn,  in  reply.     See  the  cases  cited  on/e,  page  473. 

AprU  22.  Thb  Master  of  the  Rolls  [Sir  John  Komillyl.  I  think  that  the 
olaimantfl  have  not  any  lien  on  the  promissory  note  or  on  the  Lloyd's  bond.  It  is 
obvious  that  they  refused  this  security  at  the  time  when  it  was  offered ;  and  that 
Morley,  in  the  conversation  in  February  1864,  referred  to  this  fact,  and  stated  that  ho 
had  managed  it  or  would  manage  it  in  another  way. 

But  I  think  that  they  are  entitled  to  a  general  lien  on  the  deeds  of  Morley,  the 
testator,  of  which  he  was  possessed  at  that  time. 

It  is  argued  against  this  that  such  a  lien  could  only  be  constituted  by  an  actual 
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deposit  of  the  deeds,  and  no  such  deposit  vas  made  or  existed  in  this  case ;  bat  I 
think  that  there  was  an  actual  deposit  in  this  case,  bj  the  circumstance  that  the 
deeds  were  deposited  in  the  box  which  was  the  property  of  the  executors  of  Bobert, 
and  from  which,  without  their  sanction,  Morlej  was  not  entitled,  as  their  solicitor,  to 
remove  anything.  If  the  deeds  had  remained  in  the  box  and  had  been  discovered 
there  after  the  death  of  Morley,  it  would,  in  my  opinion,  be  impossible  reasonably  to 
contend  that  the  deposit  had  not  been  made.  The  fact  that  the  box  was  afteriranb 
opened  by  Morley  does  not,  in  my  opinion,  alter  the  case.  Whether  it  had  or  bad 
not  been  left  in  his  custody  as  their  solicitor ;  whether  it  had  or  not  been  locked,  and 
the  key  retained  by  the  executors ;  whether  it  had  or  not  been  forcibly  opened  b7 
Morley,  or  simply  unlocked  by  Morley,  and  the  deeds  abstracted  by  him  or  by  any 
other  person  with  or  without  his  con-[478]-currence,  in  all  these  cases,  it  seenu  to 
me  that  the  consequence  is  the  same,  and  that  the  accidental  or  improper  removal  of 
the  deeds  by  Morley  or  by  a  stranger  would  not  take  away  or  derogate  from  the 
validity  of  the  deposit  made  by  him,  on  the  faith  of  which  the  executors  of  Robert, 
it  must  be  assumed,  as  is  probably  the  fact,  abstained  from  taking  compulsory 
measures  against  Morley  to  obtain  payment  of  or  satisfactory  security  for  t^e 
money  due. 

[478]    RiDLBY  ».  RiDLBY.     Marth  7,  9,  April  21,  1866. 
[S.  C.  34  L.  J.  Ch.  462 ;  12  L.  T.  481 ;  11  Jur.  (N.  S.)  475 ;  13  W.  R.  763.] 

That  part  of  the  fourth  section  of  the  Statute  of  Frauds  (29  Gar.  2,  a  3),  whidi 
requires  agreements  not  to  be  performed  within  a  year  to  be  in  writing  and  signed, 
does  not  apply  to  cases  in  which  the  performance  may,  by  possibility  or  aocideott 
be  extended  beyond  that  period ;  it  is  to  be  confined  to  cases  where  the  agreement 
is  not  to  be  performed  and  cannot  be  carried  into  execution  within  that  space  of 
time.  Therefore,  where  A.  B.  agreed  by  parol,  for  valuable  consideration,  to  leave 
G.  D.  a  certain  amount  by  his  will,  and  A.  B.  died  fourteen  years  after  the 
a^eement :  Held,  that  the  Statute  of  Frauds  did  not  apply. 

A.  B.,  a  trustee,  verbally  promised  his  eatuix  gue  tnut  that  if  they  would  concur  in  a 
sale  of  the  trust  estate,  for  its  full  value,  to  G.  D.,  he  would  bequeath  to  them,  by 
his  will,  "  at  least  as  much  as  they  would  get  under  their  father  s  will."  A.  R  had 
an  interest  in  the  purchase :  Held,  that  the  contract  was  binding,  though  by  parol; 
secondly,  that  there  was  a  sufficient  consideration ;  thirdly,  that  it  was  sufiiciently 
certain,  and  fourthly,  that  this  Gourt  would  enforce  it. 

This  was  a  suit,  instituted  by  the  widow  and  children  of  Qeorge  Ridley,  deceased, 
to  obtain  from  the  estate  of  Samuel  Ridley,  also  deceased,  compensation  for  and 
satisfaction  of  a  promise,  alleged  to  have  been  made  by  Samuel  ^dley,  to  leave,  1^ 
his  will,  to  the  children  of  George  as  much  as  they  would  get  under  the  will  of  their 
father,  provided  they  would  concur  in  conveying  a  copyhold  estate,  part  of  the 
property  of  their  late  father,  to  Edward  Ridley,  who  was  the  brother  and  partner  of 
Samuel. 

George  Ridley,  the  father  of  the  Plaintiffs,  made  his  [479]  will  on  the  18tb  of 
September  1844.  By  it  he  appointed  his  brother  Samuel,  his  widow  (the  Plaintiff 
Mary  Muskett  Ridley),  and  her  brother  Thomas  Eaton  Lander,  his  executors.  He 
left  all  his  property  to  his  executors,  in  trust  for  the  sole  use  of  his  widow  during 
widowhood,  and,  upon  her  death  ot  marriage,  to  apply  the  whole  income  for  the  joint 
benefit  of  his  children  until  the  youngest  attained  twenty-one,  and  then  the  whole 
property  was  to  be  equally  divided  between  them. 

He  died  in  August  1846,  and  all  the  executors  proved  the  will. 

George  Ridley  left  six  children,  five  of  whom  were  infants  at  the  date  (rf  hie 
death,  two  had  since  died  in  infancy,  and  the  remaining  four,  together  with  Wm.  T. 
Mavins,  the  husband  of  one  of  the  daughters,  were  Go-plaintiffs  with  their  mother. 

George  Ridley's  personal  estate  was  small,  his  debts  were  considerable,  and  the 
principal  property  he  had  consisted  of  a  copyhold  estate  of  Hopstone  in  the  manor 
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of  Claverley  in  Shropshire,  which  was  the  property  in  question  in  this  suit,  and  was 
mortgaged  to  the  extent  of  £1000.  This  estate  was  conveyed  to  Edward  Ridley  for 
the  sum  of  £7301  by  an  indenture  bearing  date  the  26th  March  1847.  This 
indenture  purported  to  be  made  between  the  three  executors  of  George  of  the  first 
part,  the  widow  of  Gieorge  of  the  second  part,  the  six  children  of  George,  four  of 
whom  were  stated  to  be  infants,  of  the  third  part,  Edward  Ridley,  the  purchaser,  of 
the  fourth  part,  and  a  trustee  for  him  of  the  fifth  part.  It  recited  the  title  of 
George,  his  will,  his  death,  the  state  of  his  family  and  the  mortgages  a£fecting  the 
property.  It  recited  that  the  widow  and  the  two  Plaintiffs  Elizabeth  Ridley  and 
Edward  William  Ridley,  [480]  who  had  then  attained  twenty-one,  were  convinced 
that  it  would  be  very  beneficial  to  the  children  of  George  if  his  real  estates  were 
immediately  sold.  It  recited  the  contract  for  sale  to  Edward  Ridley  at  the  price  to 
be  fixed  by  two  valuers.  It  recited  that  the  valuers  had  fixed  the  price  at  £7301, 
free  from  incumbrances,  or  £3301  for  the  equity  of  redemption  subject  to  the 
payment  of  the  two  mortgages  of  £1500  and  £2500  affecting  the  same.  It  recited 
that  the  widow  and  the  daughter  and  son  who  had  attained  twenty-one,  had  under- 
taken that  the  remaining  children  should  execute  the  deed  within  one  month  after 
their  severally  attaining  their  respective  ages  of  twenty-one  years.  It  recited  that 
the  widow  and  two  adult  children  had  prevailed  on  the  two  executors  of  the  will  to 
concur  in  this  sale.  The  indenture  then,  after  some  other  recitals  as  to  the  apportion- 
ment of  the  purchase-money  between  the  freehold  and  copyhold  parts  of  the  estate, 
not  material  to  be  stated  for  the  purpose  of  this  suit,  proceeded  to  convey  the 
Hopstone  estate  to  Edward  Ridley  in  fee,  on  payment  of  the  money  due  for  the 
equity  of  redemption,  and  on  his  entering  into  a  covenant  to  pay  the  two  mortgages 
affecting  the  property. 

In  June  1847  when,  in  fact,  this  deed  was  executed  by  the  adult  parties  to  it, 
Edward  Ridley  .was  admitted  to  the  copyhold. 

Edward  Ridley  was,  at  the  time  of  this  purchase,  the  partner  of  Samuel  Ridley ; 
they  lived  together,  carried  on  business  together,  they  kept  no  accounts.  Samuel 
was  unmarried,  but  Edward  had  a  wife  and  umily. 

Edward  made  his  will  in  October  1852,  by  which  he  left  his  Hopstone  property  to 
Samuel  for  life,  then  to  his  own  widow  for  life,  and  after  her  decease  to  his  [181] 
children  successively  in  tail,  and  he  died  in  the  same  month. 

The  Plaintiff,  George  Ridley,  attained  twenty-one  and  executed  the  deed  in  1848. 
Mary  Helen  attained  twenty -one  and  executed  the  deed  in  February  1853,  and  died 
shortly  afterwards  intestate  and  without  issue.  The  Plaintiff,  Harriette  Anne 
Mavins,  attained  twenty-one  in  1855,  and  executed  the  deed  in  June  1856.  John 
Ridley  attained  twenty-one  in  November  1857,  executed  the  deed,  and  had  since 
died,  on  23d  of  November  1861. 

The  Plaintiffs  asserted  that  each  of  their  executions  of  the  deed  in  question  was 
obtained  by  repeated  asseveration,  on  the  part  of  Samuel  Ridley,  that  he  would  fulfil 
his  promise  to  leave  to  each  child  of  George  the  amount  he  could  get  from  his  father's 
estate.  Three  wills  of  Samuel  were  proved  to  have  been  made  in  1862,  1857  and 
1858,  by  which  he  gave  legacies  to  the  children  of  George,  but,  in  the  last,  only  to 
the  extent  of  £600  in  the  whole. 

He  died  on  the  26th  of  February  1861,  shortly  after  which  his  will  was  proved  by 
his  executors,  who  were  the  two  Defendants  on  the  record. 

The  evidence  proved  very  clearly  that  Samuel  Ridley  was  interested  in  the 
purchase  made  by  his  brother  Edward,  that,  being  a  trustee,  he  could  not  have 
appeared  as  a  purchaser,  and  also  that  the  price  given  was  the  full  and  ample  value  of 
the  property  sold.  On  the  rest  of  the  evidence,  as  to  whether  the  promise  was  made 
by  Samuel,  or  what  were  the  terms  of  the  promise,  the  testimony  was  somewhat 
contradictory  and  somewhat  vague.  Mary  Mnskett  Ridley  and  Elizabeth  [4821 
Ridley  swore,  distinctly,  that,  at  the  time  of  the  sale,  Samuel  urged  it  on,  ana 
promised  that  if  they  would  accept  his  proposal,  he  would  bequeath  to  them,  by  his 
will,  cU  least  as  much  as  they  would  get  under  their  father's  will.  Samuel  Ridley 
repeatedly  afterwards,  at  the  close  of  his  life,  denied  that  he  had  made  any  such 
promise  or  any  promise  at  all.  But  the  Court,  upon  the  evidence,  came  to  the 
conclusion  that  Samuel  Ridley  used  words  as  stated  by  these  two  witnesses,  or  words 
to  that  or  to  the  like  effect. 
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Mr.  Selwyn  and  Mr.  G.  N.  Colt,  for  the  Plaintiffs.  The  Torbal  promise  is  proTed 
and  was  made  for  valuable  consideration;  it  was  therefore  binding  on  SamDel 
Ridley  and  on  his  estate ;  Bold  v.  Hutdiinaon  (20  Bear.  250) ;  Hammersley  v.  De  Bid 
(12  a.  &  Fin.  45).  The  4th  section  of  the  Statute  of  Frauds  (29  Car.  2,  o.  3,  g.  4) 
has  no  application  to  this  case,  for  the  contract  wight  have  been  performed  within  t 
year;  Fmtm  v.  Emblers  (3  Burr.  1278);  Peter  v.  OampUm,  (Skinner,  353);  WtOii. 
Horton  (4  Bing.  40) ;  JouA  v.  StrauMdge  (2  Comm.  B.  Rep.  808). 

Mr.  Southgate  and  Mr.  Eddis,  for  the  Defendants,  argued  that  as  this  agreement 
was  not  in  writing  and  was  not  "  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,"  it  could  not  be  enforced  hy  this  Court ;  29  Car.  2,  c.  3,  b.  4; 
and  see  Chitty's  Statutes  (p.  158  (3d  edit) ).  That  the  parol  engagement  alleged 
had  not  been  sufficiently  proved,  and  that  it  amounted  to  mere  intention  and  not  to 
a  contract;  MmmteU  v.  frkite  (4  H.  of  L.  Cas.  1039) ;  Jameson  v.  Stein  (21  Bear.  5); 
Sugden's  Law  of  Pro-[483]-perty  (p.  53).  That  there  was  no  sufficient  consideration 
to  support  the  agreement,  and  that  it  was  too  vague  and  uncertain  for  the  Goart  to 
carry  into  execution. 

Mr.  Selwyn,  in  reply. 

April  21.  The  Master  of  the  Rolls  [Sir  John  Romilly].  There  are  two 
questions  to  be  determined  in  this  case,  one  of  fact  and  another  of  law.  The  first 
question  is,  whether  the  evidence  establishes  that  any  such  promise  has  ever  been 
made;  and  the  second  question  is  (assuming  that  the  promise  has  been  made) 
whether  this  Court  could,  in  the  circumstanees  of  this  case,  legally  enforce  the  specifio 
performance  of  it. 

I  think,  upon  the  consideration  of  the  evidence  and  the  whole  of  the  accompany- 
ing facts  of  the  case,  that  the  only  reasonable  inference  to  be  drawn  is,  that  Samuel 
Ridley  did,  at  the  time  of  the  original  sale  of  the  Hopstone  estate  to  Edward,  use 
words  to  the  effect  stated  by  Mrs.  Ridley  and  her  daughter ;  and  accordingly,  in  my 
opinion,  the  question  of  fact  most  be  determined  in  favour  of  the  Plaintiffs. 

The  next  question  is,  what  are  the  legal  consequences  which  flow  from  the  fiet 
that  he  has  used  such  expressions ;  do  they  amount  to  an  obligation  which  can  be 
enforced  against  his  estate  1 

The  first  objection  urged  is  that  the  promise  in  this  case  is  not  in  writing.  This, 
however,  is  not  a  case  that  comes  within  the  4th  section  of  the  Statute  of  [484] 
Frauds  (29  Car.  2,  c.  3),  which  enacts  that  "  no  action  shall  be  brought  whereby  to 
charge  any  Defendant  upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agreement  or  some  memo- 
randum or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be  chai]ged 
therewith." 

These  words  have  long  since  been  held  not  to  extend  to  cases  which  may,  by 
possibility  or  accident,  be  extended  beyond  the  space  of  one  year,  but  that  the  clause 
18  confined  to  cases  where  the  agreement  is  not  to  be  performed  and  cannot  be  carried 
into  execution  within  that  space  of  time. 

The  next  objection  is  that  there  was  no  consideration  for  the  promise,  or  none 
sufficient  to  support  such  an  agreement  as  is  alleged.  But  here,  also,  I  think  the 
case  of  the  Defendants  fails.  The  evidence,  I  think,  shews  that  Samuel  was  interested 
in  the  purchase,  that  the  fact  of  his  being  a  trustee  and,  therefore,  vendor  made  it 
impossible  for  him  to  be  openly  the  purchaser,  and  that  though  the  property  wu 
sold  bond  fide  and  for  its  full  value,  still  that  he  was  anxious  that  his  brother  and 
partner  should  be  the  purchaser.  The  evidence,  documentary  as  well  as  oral, 
shews  Samuel's  anxiety  on  this  account,  which,  amongst  other  things,  is  shewn 
by  the  condition  he  imposed  on  the  bequests  to  the  inmnt  children  of  George  and 
introduced  into  the  codicil  to  his  wUl,  which  codicil  was  executed  in  1853,  and 
whereby  he  revoked  the  legacies  left  by  him  to  the  children  of  George  Ridley,  in  the 
event  of  any  one  of  them  refusing,  after  having  attained  the  age  of  twenty-one  yean, 
to  complete  the  conveyance. 

I  think  that  these  circumstances  constitute  a  sufficient  [486]  consideration  to 
support  the  promise  made  by  Samuel,  amounting  to  an  agreeement  to  be  performed 
by  nim,  by  which  he  obtained  the  execution  of  a  deed  in  which  he  took  a  great 
interest,  morally  at  least,  if  he  did  not  take  a  pecuniary  interest  in  it  also.    In  tntki 
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in  my  opinion,  the  fact  of  the  partnership  between  his  brother  and  himself,  and  the 
circumstances  connected  with  that  partnership,  which  were  referred  to,  have  brought 
me  to  the  conclusion  that  he  had  also  a  pecuniary  interest  in  the  transaction. 

It  is  next  insisted  that  the  words  of  the  promise,  as  attempted  to  be  proved,  are 
too  vague  and  uncertain  to  be  carried  into  execution  by  this  Court.  However,  on 
this  point  also,  I  am  against  the  contention  of  the  Defendants.  Samuel  Ridley  was 
one  of  the  executors  of  his  brother  George ;  he  knew  what  Greorge's  estate  would 
produce,  or  he  was  able  to  form  a  fair  estimate  of  what  the  clear  surplus  would 
amount  to,  and  knowing  this,  he  promises  to  leave,  by  will,  to  George's  children  as 
much  as  they  would  get  under  their  father's  will.  "The  words  sworn  to  are  "  at  least 
as  much ; "  this  is  undoubtedly  vague,  and,  if  they  sought  to  obtain  more  than  the 
amount  they  got  under  their  father  s  will,  could  not  be  defined ;  but  I  think  that  the 
fair  meaning  of  the  words  is,  that  the  gift  or  bequest  is  to  be  confined  to  that  amount 
This,  I  think,  Samuel  promised  to  do,  and  this,  I  think,  he,  or  rather  his  estate,  must 
make  good.  A  good  deal  of  stress  was  laid,  in  argument,  on  the  fact  that  Samuel  had 
given  legacies  to  other  legatees  by  the  former  wills,  which  he  reduced  by  the  last^  as 
well  as  tne  legacies  to  the  Plaintifis ;  but  I  am  unable  to  apprehend  how  this  circum- 
stance can  affect  the  question  before  me.  This  case  stands  by  itself,  and  cannot,  if 
the  promise  be  established,  be  altered  by  the  fact  that  he  treated  those  [486]  legatees 
exactly  as  he  did  other  legatees  to  whom  he  had  made  no  promise.  It  is  true, 
anquestionably,  that  he  repeatedly  denied  that  he  had  made  any  such  promise,  and 
that  he  did  this  to  various  persons ;  but  I  do  not  find  that  this  was  done,  in  an^ 
instance,  prior  to  the  execution  of  the  deed  by  the  youngest  child  of  G^rge  on  his 
attaining  twenty-one,  nor  indeed  did  he  make  the  will  of  May  1858  until  after  that 
event  had  occurred. 

I  cannot  say  that  I  have  been  free  from  doubt  in  this  case,  but  I  have  been,  to  a 
considerable  degree,  influenced  bv  the  fact  that  this  claim  was  not  got  up  unexpectedly 
after  the  death  of  Samuel,  but  that  the  promise  was  stated  and  insisted  upon  during 
his  life ;  and  although  he  denied  its  existence,  I  think  that  the  evidence  the  other 
way  is  preponderating,  and  that  he  either  forgot  his  words,  or  considered  that  they 
had  no  legal  validity. 

I  am  of  opinion,  therefore,  that  the  Plaintiffs  are  entitled  to  have  made  good  to 
them  severally,  out  of  Samuel's  estate,  as  much  as  they  have  severally  received  from 
the  estate  of  their  father ;  and  that  the  proper  inquiries  and  accounts  must  be  directed 
to  ascertain  this  amount,  unless  the  parties  can  settle  it  between  themselves.  The 
Defendant  mnst  admit  assets,  or  the  usual  account  of  Samuel's  estate  must  be  taken. 

The  costs  must  come  also  out  of  Samuel's  estate. 


[487]    Nbvinson  v.  Lady  Lennabd.    April  27,  28,  May  26,  1865. 

The  word  "  money,"  coupled  with  the  word  "  cash,"  held  confined  to  money  strictly 
and  properly  so  called. 

The  word  "  money,"  standing  by  itself,  is  confined  to  the  proper  meaning  of  that 
word ;  yet,  if  money  be  given  after  a  direction  to  pay  debts,  legacies,  and  funeral 
and  testamentary  expenses,  or  with  any  other  words  which  denote  an  intention,  on 
the  part  of  the  testator,  to  dispose  of  the  whole  of  his  estate,  it  will  be  oonstraed  as 
synonymous  with  "property." 

Two  questions  arose  on  this  summons  to  vary  the  Chief  Clerk's  certificate.  The 
first  was  a  question  of  construction  on  the  will  and  codicils  of  the  late  Lady  Dacre. 
The  second  (assuming  the  construction  of  the  will  to  be  adverse  to  the  interest  of  the 
late  Sir  Thomas  Barrett  Leonard)  was  how  the  interests  of  his  younger  children  were 
to  be  enforced  against  his  estate  and  to  what  extent. 

The  first  testamentary  instrument  referred  to  a  prior  will,  which  was  not  in 
existence,  and  was  probably  destroyed  by  the  testatrix,  and  the  first  testamentary 
instrument  contained  a  devise  of  two  cottages  to  the  person  interested  in  the  real 
estates  of  Lord  Dacre. 
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The  second  testamentary  instrument,  on  which  the  question  principally  aroae, ' 
in  these  words : — 

"No.  2.  When  all  my  just  debts  and  legacies  are  paid,  without  the  smallest 
deduction  arising  from  any  sort  of  taxes,  I  gk)e  the  reMve  o/aU  my  taoney,  either  in 
my  banker's  hands  or  elsewhere,  if  any  such  cash  be  remaining,  in  trust  for  my  dear 
Mr.  Lennard's  (Note. — Meaning  Sir  Thos.  R  Lennard's)  youoger  children,  to  be  laid 
out  in  some  sort  of  security,  the  produce  of  which  to  be  diTided  equally  among  them 
according  to  their  father's  approbation  as  to  the  time." 

The  question  was  this: — whether  the  word  "money"  did  not  include  all  the 
residue  of  the  testatrix's  estate. 

By  the  third  testamentary  instrument  Lady  Dacre  [488]  gave  £2016  consols  to 
Sir  Thomas  Barrett  Lennard,  upon  trust  for  her  sister,  and,  after  her  decease,  for  two 
nieces,  and,  after  the  decease  of  the  survivor  of  all,  then  in  trust  for  the  younger 
children  of  Sir  Thomas  Barrett  Lennard. 

The  fourth  testamentary  instrument  was  to  this  effect : — 

"  No.  4.  I,  the  Right  Honorable  Ann  Dowager  Lady  Dacre,  do  hereby  give  and 
bequeath  unto  Sir  Thomas  Barrett  Lennard,  Bart  (who  I  have  called  in  my  will  Mr. 
Lennard),  who  is  to  succeed  me  in  the  estates,  all  arrears  of  rent,  both  of  my  estates 
in  Ireland  as  well  as  in  England,  that  may  be  due  or  in  arrear  at  the  time  of  my 
decease,  and  also  all  my  live  and  dead  stock,  horses,  carts  and  carriages." 

The  fifth  professed  to  be  a  will.  By  it  the  testatrix  gave  some  legacies  to  servants 
by  name,  and  said  "any  dividends  due  me  in  the  public  funds  I  look  upon  as  my  own 
property  to  the  day  of  my  death,"  &e.,  and  after  some  specific  legacies  she  proceeded 
thus: — 

"  I  give  to  Sir  Thomas  Barrett  Lennard,  Baronet,  who  is  to  succeed  me  in  the 
estates  entrusted  to  me  by  my  dear  lord  for  my  life,  all  arrears,  my  stock  of  every 
denomination  after  having  paid  all  my  just  debts  and  legacies,  and  when  all  is  closed, 
I  desire,  should  there  be  any  surplus,  that  such  sum  may  be  laid  out  in  the  funds  for 
the  benefit  of  his  younger  children.  And  I  appoint  my  dear  friend  Sir  Thomas 
Barrett  Lennard  my  whole  and  sole  executor  to  see  my  wishes  complied  with." 

Number  eight  was  in  these  words : — 

"No.  8.  When  all  my  debts  and  legacies  are  paid,  should  there  be  sufficient 
remaining  of  my  own  property,  I  desire  my  executors  will  pay  to  my  two  old  [489] 
valuable  servants  Swan  and  Lackery,  in  addition  to  what  I  have  given  them  in  my 
will,  £50  to  each  of  them  in  compensation  for  the  trouble  they  have  had  in  my 
removal  to  Beckenham,  in  which  case  I  give  the  surplus  of  all  belonging  to  me  at 
that  place,  which  will  restore  to  Sir  Thomas  the  furniture  he  supplied  me  with,  and 
he  will,  of  course,  be  entitled  to  everything  belonging  to  me  at  Beckenham." 

The  testatrix  died  in  1806,  and  the  eleven  testamentary  instruments  were  duly 
proved  by  Sir  Thomas  Barrett  Lennard. 

Sir  Thomas  Barrett  Lennard  died  in  1857,  and  Lady  Lennard  was  his  executrix. 

The  questions  were,  first,  whether  the  general  residue  of  Lady  Dacre's  estate 
passed  to  Sir  Thomas  Barrett  Lennard;  and,  secondly,  whether  the  claims  of  his 
children  had  been  satisfied  or  were  barred  by  lapse  of  time,  lackes  or  acquiescence. 

The  Attorney-General  and  Mr.  Speed,  for  the  Plaintiff  Mrs.  Ne vinson,  a  daughter 
of  Sir  Thomas  Barrett  Lennard.  Legge  v.  AsffiU  (Turn.  &  R  266) ;  Rogers  v.  Tmmat 
(2  Keen,  8) ;  Stodcs  v.  Barrk  (Johns.  54) ;  Grosvenor  v.  Durston  (25  Rsav.  97) ;  and  see 
Langdale  v.  WhUfM  (4  Kay  &  J.  426) ;  Chapman  v.  Reynolds  (28  Beav.  221) ;  Goeer 
v.  Davis  (29  Beav.  222). 

Mr.  Ba^gallay,  Mr.  Hobhouse,  Mr.  Selwyn,  Mr.  Busk,  Mr.  Druce  and  Mr.  Haddan, 
for  the  Defendants.     Attomaf-Oeneral  v.  Johnstone  (Ambl.  577). 

[490]  May  26.  The  Master  of  the  Rolls  [Sir  John  Rorailly].  On  the  question 
of  the  construction  of  the  the  word  "money,"  in  the  second  testamentary  paper,  there 
is  no  doubt  that  though  the  word  "  money,"  standing  by  itself,  is  confined  to  the 
proper  meaning  of  that  word,  yet,  if  it  be  given  after  a  direction  to  pay  debts,  legacies 
and  funeral  and  testamentary  expenses,  or  with  any  other  words  which  denote  an 
intention,  on  the  part  of  the  testatrix,  to  dispose  of  the  whole  of  her  estate,  it  will  be 
construed  to  be  synonymous  with  "property,  KaA  in  the  popular  and  inaccurate  sense 
of  the  word  "  money." 
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Here,  if  this  testamentary  instrument  stood  alone,  I  should  be  disposed  to  tbink 
that  the  word  money,  standing  alone,  meant  a  general  residuary  bequest,  and  that  this 
codicil  disposed  of  all  the  personal  estate  of  the  testatrix.  But  the  interposition  of 
the  word  "  cash,"  which  was  wholly  unnecessary  if  the  testatrix  intended  to  dispose 
of  all  her  personal  estate,  and  which,  even  in  loose  popular  language,  is  never 
employed  to  mean  property  generally,  throws  great  doubt  on  the  propriety  of 
extending  the  word  "money"  to  include  all  her  personal  estate.  It  is,  therefore, 
necessary  to  look  at  all  the  rest  of  the  will  and  examine  the  scope  and  effect  of  the 
instruments  taken  collectively. 

By  the  fourth  instrument  the  testatrix  gives  all  the  arrears  of  rent  due  to  her  at 
the  time  of  her  decease  to  Sir  Thomas  Barrett  Lennard ;  and  by  the  fifth  she  seems 
to  make  a  distinction  between  property  at  her  disposal  which  she  can  properly  call 
her  own,  and  that  which  she  cannot  so  designate.  She  then  proceeds  in  these  words : 
— "  I  give  to  Sir  Thomas  Barrett  Lennard,'  &c.  [see  emU,  p.  488]. 

X^U  I  think  that  the  proper  grammatical  construction  of  these  words  is  to  give 
to  Sir  Thomas  Barrett  Lennard  all  arrears  of  rent,  dividends  or  interest,  and  also  her 
stock  of  eveiy  denomination,  and  that  a  stop  is  to  be  inferred  after  the  word  legacies. 
I  am  of  opinion  that  she  did  not  intend,  by  this  instrument,  to  revoke  No.  4,  but  that 
she  meant  to  confirm  and  extend  it,  and  &ao  to  give  to  Sir  Thomas  all  her  stock,  and 
which  words,  I  am  of  opinion,  included  all  the  stock  she  had,  of  any  denomination,  in 
any  of  the  public  funds.  The  surplus  spoken  of  is,  in  my  opinion,  the  surplus  of  the 
property  after  payment  of  debts  and  legacies,  after  deducting  the  arrears  of  income 
then  due  to  her,  and  after  deducting  every  denomination  of  stocks  and  funds  to  which 
she  was  entitled. 

This  view  of  the  case  is  ako,  in  my  opinion,  confirmed  by  an  inspection  of  the 
original  document  itself,  which  introduced  a  stop,  resembling  a  semi-colon,  after  the 
word  legacies  in  this  fifth  testamentary  instrument.  I  think  that  this  view  also  is 
confirmed  by  the  eighth  codicil,  which  keeps  up  the  distinction  between  two  sorts  of 
property  of  which  she  had  power  to  dispose,  and  in  which  she  seems  to  treat  all  the 
property  which  came  to  her  from  her  deceased  husband  as  belonging  to  Sir  Thomas 
Biurett  Lennard,  but  all  that  she  had  saved,  the  dividends  due  to  her  at  her  death 
and  the  moneys  at  her  bankers  as  being  her  own  exclusive  property.  It  seems  to  me 
that  it  is  in  this  sense  that  she  refers  to  the  fact  that  Sir  Thomas  Barrett  Lennard 
will  "  of  coarse  be  entitled  to  everything  belonging  to  her  at  Beckenham." 

The  result  that  I  have  arrived  at,  from  taking  all  these  instruments  together,  and 
making  them,  as  far  as  possible,  consistent  with  each  other,  is  that  the  word  [492] 
"  money  "  coupled  with  the  word  "  cash  "  in  the  second  testamentary  instrument  must 
be  confined  to  money,  strictly  and  properly  so  called,  and  not  be  extended  so  as  to 
include  all  the  personal  property  of  the  testatrix. 

I  think  also  that  words  of  the  fifth  testamentary  instrument  give  to  Sir  Thomas 
Barrett  Lennard  all  arrears  both  of  dividends  and  interest  as  well  as  of  rents  due  at 
her  decease,  and  also  all  the  stock  in  the  public  funds  that  she  possessed,  and  that 
only  the  surplus  of  her  property  after  this  is  given  to  the  younger  children  of  Sir 
Thomas  Barrett  Lennard. 

This  will  materially  affect  the  case,  as  the  finding  of  the  Chief  Clerk  will  have  to 
be  materially  modified,  and  I  cannot  tell  what  effect  this  construction  will  have  on 
the  ulterior  questions  until  I  have  ascertained  what  will  be  the  amount  to  which  the 
younger  children  would,  on  the  decease  of  the  testatrix,  have  been  entitled  to  receive 
upon  the  footing  of  the  construction  which  I  have  thought  it  proper  to  put  on  this 
series  of  testamentary  instruments.  The  rest  of  the  case,  therefore,  must  stand  over 
until  the  certificate  is  altered  in  accordance  with  the  opinion  which  I  have  here 
expressed,  and  it  must  be  referred  back  to  Chambers  for  this  purpose. 

NoiK. — I  have  been  informed  that,  upon  appeal,  the  Lords  Justices  differed. 
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[493]    UNrTED  Kingdom  Lifk  Assurancs  Gompant.    Mag  1,  1865. 

[S,  C.  12  L.  T.  441 ;  11  Jur.  (N.  S.)  424;  13  W.  R.  646;  6  N.  R  59.  See  1%  n 
WeWs  PoUey,  1866,  L.  R  2  Eq.  458;  In  re  Hayeodit  Poliey,  1876,  1  Ch.  D.  616; 
Matlhew  v.  Northern  Assurance  Company,  1878,  9  Ch.  D.  80.] 

A  mere  stakeholder  may  pay  a  fund  into  Court  under  the  Trustee  Belief  Act  (10  & 

11  Vict.  c.  96). 
An  insurance  company  paid  the  amount  of  a  policy,  the  right  to  which  was  disputed, 

into  Court,  under  the  Trustee  Relief  Act     Held,  that  uiey  were  entitled  to  their 

costs  from  the  persons  wrongfully  claiming  the  fund. 

In  1837  George  Freeman  effected  an  assurance  on  his  life  for  £1000.  He  assigned 
it  as  a  security,  and  afterwards  became  bankrupt,  and  the  policy  was  sold.  It  after- 
wards underwent  several  changes  of  ownership. 

Oeorge  Freeman  died  in  1864,  and  his  death  havingbeen  proved  to  the  satisfacdon 
of  the  insurance  company,  they  were  ready  to  pay  the  amount  to  the  three  Petitioners, 
but  they  were  prevented  by  three  other  persons  named  Alderson,  who  set  up  a  claim 
to  the  amount.  The  company  thereupon  paid  the  amount  into  Court  under  the 
Trustee  Belief  Act  (10  &  11  Viot.  c.  96).     . 

The  Petitioners  now  presented  a  petition  for  payment  out  to  them  of  the  fund ; 
they  made  the  insurance  company  and  the  Aldersons  Bespondents. 

Mr.  Baggallay  and  Mr.  Everitt,  for  the  Petitioners. 

Mr.  CaMeoott,  for  the  Aldersons,  ai^ed  that  even  if  they  biiled  in  their  claim, 
still  that  they  were  not  liable  to  pay  costs,  for  the  Trustee  Act  did  not  apply  to  such 
a  case  as  the  present,  where  there  was  no  trust  fund,  but  a  mere  debt,  and  where  the 
company  had,  therefore,  no  right  to  pay  the  money  into  Court.  That  the  only 
remedy  for  a  debtor,  where  the  right  to  the  debt  was  disputed  between  parties 
claiming  under  the  creditor,  was  to  me  a  bill  of  interpleader;  Jones  v.  FarreU  (1  De 
G.  &  J.  218). 

[494]  Mr.  Wickens,  for  the  insurance  company,  as  to  the  right  to  pay  in  under 
the  Trustee  Act,  cited  Be  Hall  (5  Law  T.  395). 

The  Master  of  the  Bolls  [Sir  John  Bomilly]  decided  that  the  Petitioners  were 
entitled  to  the  fund,  and  he  ordered  payment  of  it  to  them.  He  said  that  he  concurred 
with  Vice-Chancellor  Wood  that  mere  stakeholders  might  pay  money  into  Court 
under  the  Trustee  Belief  Act,  though  they  might  not,  strictly  speaking,  be  termed 
trustees.  He  ordered  the  costs  of  the  company  of  and  relating  to  the  payment  into 
Court  and  of  this  application,  as  between  soUcitor  and  client,  and  the  costs  of  the 
Petitioners,  to  be  paid  by  the  Bespondents,  the  Aldersons. 

Beg.  Lib.  1866,  B.  foL  880. 

[494]    Be  Mason's  Will.    May  27,  1865. 
[13W.  R799;  6  N.  R  193.] 

An  unpaid  legacy  bequeathed  to  a  testatrix,  held  not  to  pass  under  her  will  by  the 
words  "  moneys  and  securities  for  money." 

A.  R  (a  married  woman)  died  in  1858,  having  bequeathed  "  her  moneys  and  securities 
for  money  "  to  one,  and  all  "  her  separate  personal  estate  and  effecta  not  therein- 
before disposed  of"  to  another.  In  1863  A.  B.'s  mother  died,  having  bequeathed 
to  her  a  legacy  and  half  her  residue,  and  which  bequest  was  saved  horn  lapse  by 
the  Wills  Act  (1  Vict.  o.  26,  s.  33).  Held,  that  this  legacy  passed  unobr  the 
residuary,  and  not  under  the  specific,  bequest  in  A.  B.'s  wilL 

Whether  as  to  bequests  to  a  child,  who  predeceases  the  testator,  which  are  protected 
from  lapse  by  the  Wills  Act  (s.  33),  the  will  of  the  child  is  to  be  construed  as  at 
the  death  of  the  parent  or  of  the  child,  qucsre. 
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Mrs.  MaaoD,  the  mother  of  Mrs.  Parker  (the  wife  of  William  Parker),  made  her 
will  in  1856,  by  which  she  bequeathed  ;GIOOO  to  Mrs.  Parker  for  her  separate  use,  to 
be  paid  at  the  end  of  six  months  next  after  the  decease  of  the  testatrix ;  and  she  also 
gave  her  half  of  her  residue. 

Mrs.  Mason  survived  her  daughter  and  died  in  1863. 

[496]  Mrs.  Parker  died  previously,  in  1858,  having  made  her  will  in  1857, 
whereby,  under  a  power  in  her  settlement,  she  appointed  the  "sums  of  £400  and 
X735,  28.  8d.,  and  all  other  her  moneys  and  seeariiies  for  money,  whatsoever,  over  which 
she  had  any  power  of  disposition,"  to  her  executors,  upon  trust  to  pay  her  just  debts 
and  funeral  and  testamentary  expenses,  and,  subject  thereto,  on  certain  trusts  for  her 
two  sons  and  their  issue.  She  also,  by  virtue  of  every  other  power,  gave  "  all  her 
books,  plate  and  all  other  goods  and  chattels  and  separate  personal  estate  and  effects 
whatsoever,  not  thereinbefore  disposed  of,"  unto  her  two  sons  Samuel  and  William 
absolutely. 

Mrs.  Parker,  on  her  death  in  1858,  left  sons  and  other  issue,  and  her  husband 
survived  her.     Her  husband  died  in  1860. 

The  executor  of  Mrs.  Mason  paid  the  £1000  legacy  and  half  the  residue  into 
Court  (£1295)  under  the  Trustee  Belief  Act,  and  the  question  was,  to  whom  this 
fund  belonged. 

The  bequest  had  not  lapsed,  notwithstanding  the  death  of  Mrs.  Parker  in  the 
lifetime  of  her  mother ;  for  by  the  Wills  Act  (1  Vict.  o.  26,  s.  33),  it  is  enacted,  in 
substance,  that  where  any  issue  of  a  testator,  to  whom  a  devise  or  bequest  is  made, 
shall  die  in  the  testator's  lifetime,  leaving  issue  who  shall  be  living  at  the  testator's 
death,  "  such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect,  as  if  the  death  of 
^uoh  person  had  happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will." 

Mr.  Hobhouse  and  Mr.  Nalder,  for  Mrs.  Parker's  son  Samuel.  First,  although 
Mrs.  Parker  predeceased  [496]  her  mother,  the  bluest  of  the  £1000  and  of  half  of 
the  residue  did  not  fail,  out  it  passed  by  Mrs.  Parker's  will;  1  Vict,  a  26,  s.  33. 
Secondly,  it  passed  under  the  residuary  gift  and  not  under  the  prior  bequest  of 
"  moneys  and  securities  for  money,"  for  the  legacy,  which  did  not  become  payable 
until  three  months  after  Mrs.  Mason's  death,  was,  in  no  sense,  "  moneys  or  securities 
for  money  "  of  Mrs.  Parker.  Under  the  24th  section,  the  will  is  to  speak  and  to  take 
effect  as  at  the  death  of  Mrs.  Parker,  and,  at  that  time,  nothing  was  due  to  her  from 
the  estate  of  her  mother.  The  words  "  moneys  and  securities  for  money,"  must  be 
something  ejusdem  generis,  and  similar  to  the  £400  and  £735,  2s.  8d. 

Mr.  Horton  Smith,  for  the  executors  of  the  son  William,  who  died  in  1862,  in  the 
same  interest. 

Mr.  Baggallay  and  Mr.  Johnson,  for  the  executors  of  Mrs.  Parker.  First,  this 
fund  passed  by  the  will  of  Mrs.  Parker,  and,  secondly,  it  passed  under  the  gift  of 
"  moneys  and  securities  for  money."  These  words  are  amply  sufficient  to  pass  the 
money  secured  ,in  Court,  which  represents  the  £1000  and  half  the  residue.  In 
Johnson  v.  Johnson  (3  Hare,  157)  Vice-Chancellor  Wigram  held  that,  under  this  clause 
of  the  statute,  the  issue  do  not  take  by  substitution,  but  that  the  legacy  forms  part 
of  the  estate  of  the  legatee,  and  does  not  pass  as  undisposed-of  property.  This,  being 
separate  estate,  passed  by  her  will;  Pearce  v.  Graham  (1  New  Bep.  607). 

Secondly,  the  direction  to  pay  the  debts,  &c.,  tends  to  shew  that  it  passed  under 
the  prior  gut;  Jarman  on  Wills  (vol.  1,  p.  730  (3d  edit)). 

Mr.  Southgate  and  Mr.  Field,  for  the  representatives  [497]  of  Mr.  Parker,  the 
husband,  argued  that  this  fund  did  not  pass  by  Mrs.  Parker's  will,  for,  at  her  death, 
it  had  no  existence,  and  could  not  be  said  to  form  part  of  her  "  separate  personal 
estate."  That  it  was  undisposed  of  and  belonged  to  her  surviving  husband  and  not 
to  her  next  of  kin. 

They  cited'  fFinter  v.  fFinter  (5  Hare,  306) ;  fFisden  v.  JFisden  (2  Sm.  &  Giff.  396). 

Mr.  Everitt,  for  the  children  of  the  son  William. 

Mr.  Streeten,  for  the  executors  of  Mrs.  Mason. 

Thi  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  fund 
passed  under  the  residuary  clause  contained  in  the  will  of  Mrs.  Parker. 

I  think  that  a  very  nice  point  might  arise  on  the  statute,  as  to  whether  the  will  of 
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a  legatee  who  predeceaaes  his  father,  the  testator,  is  to  be  oonstraed  aeoording  to  the 
eTent,  or  whetner  it  is  to  be  construed  as  if  the  legatee  had  Barvived  the  testator,  or, 
in  other  words,  as  if  the  testator  had  predeceased  the  legatee. 

There  being  two  different  periods  which  may  be  rcSerred  to^  very  nice  qnestioai 
might  arise  in  regard  to  the  rights  of  legatees,  the  next  oi  kin,  and  the  like,  which  I 
have  not  to  decide  on  the  present  occasion. 

I  am,  however,  of  opinion  that,  in  which  ever  way  it  is  treated,  this  pronerij 
passed  by  the  will  of  Mrs.  Parker.  If  she  is  to  be  deemed  to  have  survived  her  [496] 
mother,  then  she  was  at  that  time  a  feme  aok,  and  this  fund  formed  part  of  her  pro- 
perty, which  she  could  dispose  of  as  she  pleased.  But  if  it  is  to  be  taken  that  her 
mother  predeceased  her,  then  her  mother  left  her  this  property  for  her  separate  ose^ 
and  she  had  equally  the  power  of  disposing  of  it  by  will. 

Considering  that,  in  either  alternative,  it  pamed  by  her  will,  the  only  question 
which  I  have  to  consider  is,  whether  it  passed  under  the  first  appointment  of  all 
"  moneys  and  securities  for  money,"  or  under  the  disposition  of  her  "  separate  personal 
estate  and  effects." 

I  look  at  it  in  this  way : — At  whatever  time  Mrs.  Parker's  will  is  to  be  construed, 
it  must  be  construed  as  if  Mrs.  Mason's  will  were  then  in  existence.  Then  I  have  to 
consider  what  will  pass  under  the  words  "  moneys  and  securities  for  money  "  where  a 
testator  directs  his  "  debts  and  funeral  and  testamentary  expenses  "  to  be  paid  out  of 
his  "moneys  and  securities  for  money,"  and  afterwaros  makes  a  general  residuary 
bequest  of  the  whole  of  his  property  "not  thereinbefore  disposed  of.'  It  is  clear  th^ 
the  words  "  moneys  and  securities  for  money "  do  not  include  the  general  residue, 
because  there  is  an  independent  residuary  gift  and  a  definition  of  what  is  not  to  fall 
into  the  general  residue ;  and  that  must  be  the  case  whether  it  be  the  will  of  a  man 
or  of  a  feme  eoverte  having  a  mere  power  of  appointment.  Mrs.  Parker  defines  whafc 
she  means  to  appoint,  in  the  first  place,  as  being  "  all  her  moneys  and  securities  for 
money,"  and  that  which  is  not  "  moneys  and  securities  for  money  "  is  to  pass  by  the 
general  residuary  bequest.  I  must  assume  that,  at  the  time  at  which  her  will 
operated,  a  person  had  left  her  JCIOOO,  but  which  had  not  been  paid.  If  so,  it  was 
neither  "  money  nor  a  security  for  money,"  but  a  mere  debt  due  [499]  to  her  estate. 
I  know  of  no  case  in  which  the  words  "  moneys  and  securities  for  money  "  have  been 
so  extended  as  to  include  a  debt  due  to  the  testator,  and  I  do  not  think  that  any  such 
case  can  be  found.  No  doubt  there  are  very  nice  distinctions  on  the  subject,  thus 
bills  of  exchange  are  securities  for  mone^,  but  I  think  that  an  I  O  U  has  been  held 
not  to  be  a  security  for  money,  which  is  a  singularity.  Stock  in  the  funds  is  considered 
a  security  for  money,  but  shares  in  companies  are  not 

It  is  unnecessary  to  go  into  an  examination  of  the  minute  distinctions  between 
these  cases,  but  I  do  not  find  a  single  case  in  which  an  unsecured  debt  due  to  a 
testator  had  been  held  to  be  either  "  money  or  a  security  for  money."  A  legacy  is  a 
mere  debt  from  the  estate  of  the  testator,  unsecured,  except  in  this  sense : — thi^  this 
Court  will  enforce  the  will  and  secure  the  legacy ;  but  that  is  not  what  is  meant  by  a 
"  security  for  money." 

The  half  of  the  residue  is  still  less  a  security  for  money,  for  it  depends  on  the 
result  of  taking  the  accounts  of  the  estate. 

I  am  of  opinion  that  this  fund  did  not  pass  under  the  words  "moneys  and 
securities  for  money,"  but  under  the  residuary  gift  of  all  "  her  personal  estate  and 
effects  whatsoever."    Being  of  that  opinion,  I  will  make  a  declaration  to  that  effect. 

[600]    MoBSE  V.  Martin.    Fdi.  28,  1865. 

A  father,  under  a  power  to  appoint  to  his  children,  appointed  a  share  to  a  daughter 
for  life,  for  her  separate  use,  with  remainder  as  she  should  by  will  appoint :  Held, 
that  this  was  a  good  execution  of  the  power. 

The  Court  aided  the  defective  execution  of  a  power  in  favour  of  a  daughter,  as  against 
her  brothers,  who,  in  default  of  appointment,  would  participate  in  the  property. 

The  testator  died  in  1812,  having,  by  his  will,  bequeathed  £10,000  in  trust  for 
Alexander  Thomas  Morse  and  Henrietta  his  wife,  successively,  for  life,  and  afterwards 
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as  follows: — "Udod  (rust  to  pay  the  said  principal  sum  of  £10,000  unto,  between  or 
amongst  all  ana  eve^  the  child  or  children  of  them  the  said  Alexander  Thomas 
Morse  and  Henrietta  Morse,  or  such  one  or  more  of  the  said  children,  in  such  parte, 
shares  and  proportions,  and  with,  under  and  subject  to  such  powers,  provisoes  and 
limitations  as  he,  the  said  Alexander  Thomas  Morse,  shall,  by  any  deed  or  deeds  in 
writing,  or  by  his  last  will  and  testament  duly  executed  and  aUesled  by  two  or  more 
credible  wUneues,  direct,  limit  or  appoint.  And  in  default  of  any  such  direction, 
limitation  or  appointment,  upon  trust  to  pay  the  said  sum  of  £10,000  unto  the 
children  of  the  said  Alexander  Thomas  Morse  and  Henrietta  Morse  equally,  to  be 
divided  between  them,  share  and  share  alike,  and  their  respective  executors  and 
administrators." 

In  1814  Alexander  Thomas  Morse,  by  his  will,  attested  by  two  witnesses, 
appointed  the  fund  amongst  his  children,  and  as  to  £3000  he  bequeathed  it  to  his 
daughter  Harriet  for  life,  with  remainder  (which  failed)  to  her  husband  and  children, 
and  in  case  she  should  not  happen  to  marry,  then  to  his  three  sons  Gleorge,  James  and 
Anthony. 

On  the  next  day  Alexander  Morse  made  a  sodicU,  attested  by  one  witness  only, 
whereby  he  revoked  the  [601]  gift  of  the  £3000  to  his  three  sons,  and  appointed 
£1000  part  of  it,  "  for  such  uses,  mtents  or  purposes  "  as  his  daughter  Harriet  should, 
by  her  last  will,  appoint,  and  he  appointed  the  remaining  £2000  "  upon  trust  for 
George  Morse,  James  Morse  and  Anthony  Morse  [his  three  sons],  their  executors, 
administrators  and  assigns." 

Harriet  survived  her  parents  and  died  a  spinster  in  1862.  She  made  a  will  in 
1859,  disposing  of  "  the  whole  of  the  property  she  might  be  entitled  to,"  and  she 
appointed  a  residuary  legatee. 

Several  questions  arose.  First,  whether  the  Court  would  aid  the  execution  of  the 
power  attempted  to  be  exercised  by  the  codicil,  which  was  attested  by  one  witness 
only.  Secondly,  whether  Alexander  Thomas  Morse  had  authority  to  appoint  the 
£1000  to  Harriet  for  life,  and  then  as  she  should  appoint  by  will.  Thirdly,  whether 
the  codicil  might  not  be  good  as  a  revocation,  though  invalid  as  a  new  appointment. 

Mr.  Cble  and  Mr.  Benshaw,  for  the  Plaintiff,  the  executor  of  Hturiet.  First,  the 
Court  will  supply  a  defective  execution  of  the  power  in  favour  of  a  child.  This  was 
done  in  Lucena  v.  Lucena  (5  Beav.  249) ;  Hwne  v.  BundeU  (6  Madd.  331) ;  Chapman  v. 
Gibson  (3  Bro.  C.  C.  229).  The  appointment  in  remainder,  as  Harriet  should  by  will 
appoint  is  a  good  execution  of  the  power.  This  was  decided  in  Bray  v.  Bree  (2  CI.  & 
Fin.  453);  Phipson  v.  Twmer  (9  Sim.  227^.  Here  the  power  is  to  appoint  to  the 
children,  "subject  to  such  powers,  provisoes  and  limitations,"  &o.,  which  would 
authorize  the  creation  of  a  power  for  her  protection. 

[602]  Mr.  J.  Napier  Higgins,  for  the  executor  of  James,  and  Mr.  Williamson,  for 
the  representatives  of  G^rge.  The  defective  execution  of  a  power  will  be  supplied 
in  favour  of  a  child,  but  not  as  between  children  and  persons  having  equal  equities ; 
MacAdam  v.  Logan  (3  Bro.  C.  C.  310),  Sugden  on  Powers  (p.  316  (7th  edit.)).  To 
aid  one  is  merely  to  defeat  the  other.  It  does  not  appear  that  the  point  was  argued 
in  Hvme  v.  BvndeU  (6  Madd.  331),  and  in  the  case  of  Lucena  v.  Lucena  (5  Beav.  249) 
there  is  no  argument  and  no  reasons  given  for  the  judgment ;  and  besides  this,  there 
was  no  adverse  interests  as  between  uie  children.  Secondly,  the  creation  of  a  power 
was  unauthorized ;  it  was  an  attempt  to  delegate  the  old  power.  Thirdly,  the 
revocation  in  the  codicil  was  only  to  give  effect  to  the  new  execution  of  the  power, 
and  therefore  failed  with  it;  Jarman  on  Wills  (vol.  1,  p.  166  (3d  edit.));  Hawkins  on 
Wills  (ch.  10,  p.  3), 

Mr.  Selwyn  and  Mr.  Waller,  for  the  legal  personal  representatives  of  Anthony. 
The  cases  of  Bray  v.  Bru  and  Phipson  v.  Turner  have  no  application,  for  the  power  tfi 
appoint  by  will  was  for  the  benefit  of  the  married  women,  by  protecting  the  property 
from  their  husbands ;  but  here  the  power  is  only  given  to  Harriet  in  case  she  shall 
not  be  married.    The  Court  will  not  supply  the  defect  in  the  execution  of  the  power. 

Mr.  Baggallay  and  Mr.  T.  Stevens,  for  the  legal  personal  representatives  of  Maria, 
as  to  the  revocation,  cited  Jarman  on  Wills  (vol.  1,  p.  156  (3d  edit.)) ;  Tupper  v. 
Tupper  (1  K.  &  J.  665) ;  Onions  v.  Tyrer  (1  P.  Wms.  343) ;  and  see  Rbott  v.  Bell  {ante, 
p.  395), 
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[603]  The  Master  of  thb  Rou:;S  [Sir  John  Romilly].  If  I  were  to  decide  asainst 
the  Plaintiff  I  shoald  be  overruling  a  settled  principle  relating  to  powers  whicn  has 
been  establisbed  by  a  series  of  authonties. 

I  think  it  quite  settled  that,  in  dealing  with  powers,  when  you  give  the  appointee 
the  absolute  power  of  disposing  of  the  property,  you  make  an  appointment  in  faroar 
of  that  person ;  Bray  v.  Bree  (2  CI.  &  Fin.  453)  is  always  cited  as  an  authority  for 
that  proposition.  In  Thornton  v.  Bright  (2  MyL  &  Craig,  230),  ander  a  poww  to 
appoint  to  children,  an  appointment  was  niade  to  trustees  for  the  separate  use  of  a 
daughter  for  life,  with  power,  if  she  predeceased  her  husband,  to  appoint  by  will 
to  her  children,  and  it  was  held  that  this  was  a  perfectly  good  execution  of  the 

Eower.     Again,  Phipsm  v.  Turner  (9  Sim.  227)  is  expressly  in  point.     If  I  were  to 
old  otherwise,  I  should  overrule  many  authorities,  and  disregard  what  has  been 
stated  by  Lord  St.  Leonards  to  be  a  leading  principle. 

I  am  therefore  of  opinion  that  the  appointment  to  Harriet  for  life,  and  in  case  she 
shall  not  happen  to  marry,  for  such  uses,  intents  and  purposes  as  she  shall  by  will 
appoint,  is  a  good  execution  of  the  power  given  to  her  father. 

That  being  so,  it  is  not  disputed  that  this  Court  will  supply  a  defective  execution 
of  a  power  in  favour  of  a  daughter.  But  the  point  raised  is  this ; — That  the  Court 
will  not  supply  the  defect  in  favour  of  a  daughter  to  the  prejudice  of  a  person  stand- 
ing in  the  same  rela-[604]-tionship,  as,  for  instance,  as  between  brother  and  sister,  it 
will  not  aid  a  defective  execution  in  favour  of  a  sister  so  as  to  take  the  property  away 
from  her  brother.  The  answer  to  this  was  properly  given  in  argument,  which  is  this  : 
that  if  the  others  are  provided  for,  it  will.  The  point  is  decided  by  Luema  v.  Lueema 
(5  Beav.  249)  and  Hume  v.  Bundell  (6  Madd.  331). 

I  am  of  opinion  that  this  was  a  good  execution  of  the  power,  and  that  the  ddect 
in  its  execution  will  be  supplied  by  this  Court. 


[604]    Dtkr  v.  Dter.    May  6,  1865. 

[S.  C.  84  L.  J.  Ch.  613 ;  12  L.  T.  442 ;  13  W.  R  732.] 

A.  B.  was  tenant  in  fee-simple  of  an  estate,  subject  to  an  executory  devise  over  in 
the  event  of  his  death  under  twenty-one  without  issue.  During  the  minority  of 
A.  B.,  timber,  which  was  deteriorating,  was  cut  with  the  sanction  of  the  Court. 
A.  B.  died  under  twenty-one,  without  issue.  Held,  that  the  produce  of  the  timber 
passed,  as  personalty,  to  his  legal  personal  representative. 

The  testator  devised  all  his  real  estates  to  trustees  and  their  heirs,  upon  trust  as 
to  Falfield  for  his  eldest  son  Samuel  Webb  Dyer,  his  heirs  and  assigns  for  ever ; 
and  as  to  Cromhall,  in  trust  for  his  son  John  Adey  Dyer,  his  heirs  and  assigns  for 
ever ;  and  in  case  either  died  under  twenty-one  without  issue,  then  the  trustees  were 
to  stand  seised  of  the  hereditaments  devised  to  him  in  trust  for  the  survivor,  his 
heirs  and  assigns  for  ever. 

The  testator  died  in  1861. 

By  the  decree,  in  addition  to  the  usual  accounts,  an  inquiry  was  directed  "  wlietber 
there  were  any  and  what  timber  trees  or  other  trees  standing  on  the  testator's  estate, 
which  were  in  a  state  of  decay  or  would  deteriorate  [606]  by  standing,  or  the  stand- 
ing of  which  would  be  prejudicial  to  the  other  trees,  and  which  it  would  be  for  the 
beneiit  of  all  parties  interested  in  the  said  estates  to  have  felled  and  sold."  And 
it  was  ordered  that  the  trustees,  "  with  the  approbation  of  the  Judge  in  Chambers," 
should  proceed  to  fell  and  sell  or  sell  such  trees  as,  on  the  result  of  the  inquiry,  it 
appeared  ought  to  be  felled." 

Timber  had  been  cut  under  this  direction,  and  the  produce  (;C1215)  had  been  paid 
into  Court. 

After  the  timber  had  been  cut,  John  Adey  Dyer  died  under  twenty-one  and  with- 
out issue,  and  the  question  was,  to  whom  the  produce  of  the  timber  cut  on  the 
Cromhall  estate  now  belonged. 
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Mr.  Baggallay  and  Mr.  North,  for  the  legal  personal  representatives  of  John  Adey 
Dyer. 

Mr.  CassoD,  for  the  trustees. 

Mr.  Selwvn  and  Mr.  C.  Hall,  for  Samuel  Webb  Dyer. 

Cooke  V.  Dealey  (22  Beav.  196) ;  Oxmdm  v.  Lord  Campion  (2  Yes.  jun.  69) ;  Field  v. 
Brown  (27  Beav.  90) ;  Lygon  v.  Lord  Coventry  (14  Sim.  41),  were  cited ;  and  see  Turner 
V.  fFright  (2  De  G.  F.  &  J.  234)  and  Craig  on  Bights  to  Trees  and  Woods. 

Thb  Master  of  the  Rolls  [Sir  John  Romil^].  I  think  that  the  produce  of  this 
timber  forms  part  of  the  personal  estate  of  John  Adey  Dyer.     The  case  is  this  :— 

[6061  An  infant  is  entitled  to  an  estate  in  fee-simple.  There  is  timber  upon  the 
estate  which  it  is  desirable  to  cut,  and  which  the  Court  directs  to  be  out,  and  the  pro- 
duce is  invested  and  secured  in  Court ;  the  question  is,  to  whom  does  that  fund  belong? 
I  am  of  opinion  that  it  belongs  to  the  then  owner  of  the  estate,  for  it  was  cut  for  his 
benefit,  and  not  for  the  benefit  of  any  person  who  might  thereafter  become  the  owner 
of  the  estate.  Then  does  it  make  the  slightest  difference  that  there  is  an  executory 
devise  over,  in  case  he  should  die  under  twenty-one  1  When  the  timber  was  cut  its 
character  was  changed,  and  it  was  converted  mto  personalty.  Suppose  this  young 
man  had  survived  the  age  of  twenty-one  and  had  med  intestate,  it  would  have  been 
personal  estate,  and  not  real  estate.  If  so,  can  the  fact  of  his  dpng  two  or  three  days 
sooner  or  later  alter  the  character  of  the  fund  1  The  real  thing  which  the  Court  has 
to  consider  in  all  these  cases  is,  what  was  the  character  of  the  fund  when  it  was 
produced.  If  the  Courts  in  administering  the  real  estate  of  an  infant,  finds  that 
it  would  be  for  his  benefit  to  cut  the  timber,  the  produce  belongs  to  him  as  personal 
estate,  and  the  Court  does  not  consider  whether,  if  he  dies  in  his  infancy,  his  heir  at 
law  or  his  next  of  kin  would  take  it ;  but  it  simply  directs  the  timber  to  be  felled  for 
the  benefit  of  the  person  who  is  then  the  owner  of  the  fee-simple.  Thereby  so  much 
of  the  realty  is  converted  into  personalty :  not  when  the  order  is  made,  but  at  the 
time  when  the  timber  is  severed. 

In  my  opinion,  the  fact  of  this  young  man  having  died  before  he  attained  twenty- 
one  no  more  alters  the  character  of  the  timber  or  the  money  derived  from  it  than  if 
he  bad  died  two  or  three  days  after  attaining  twenty-one  ;  nor  does  the  fact  that  there 
is  an  executory  devise  [607]  over,  in  the  event  of  his  dying  under  twenty-one  without 
issue,  make  any  difference. 

Now  let  us  see  if  the  cases  are  not  consistent  with  this.  In  Oxenden  v.  Lord 
Compton  (2  Yes.  jun.  69),  the  Court,  in  dealing  with  the  estate  of  a  lunatic,  out  timber 
during  his  life.  When  that  was  severed  it  became  personalty,  and  on  the  death  of 
the  lunatic  as  personalty  went  to  his  next  of  kin,  and  not  to  the  heir  at  law. 

In  Field  v.  Brown  (27  Beav.  90)  an  estate  was  settled  to  one  for  life,  impeachable 
for  waste,  with  remainder  to  her  children  in  tail,  and  in  default  of  such  issue  to  her 
brother  for  life,  with  remainder  to  his  children  in  tail,  and  in  default  of  such  issue  to 
him  in  fee.  During  the  infancy  of  both  it  became  beneficial  to  out  some  timber,  which 
was  done  :  I  held  that  the  timber  money  was  in  the  same  situation  as  the  estate,  that 
it  had  never  lost  its  character  of  realty,  that  it  was  the  same  as  the  produce  of  real 
property  taken  by  a  railway  company  invested  in  the  funds  in  order  to  be  reinvested 
m  land.  The  tenant  for  life  had  no  right  to  cut  the  timber,  but  the  Court  cut  it  for 
the  benefit  of  all  persons  interested  in  the  estate ;  the  proiduce,  therefore,  remained 
settled  to  the  same  uses  as  the  real  estate  itself,  and  impressed  with  the  character  of 
real  estate,  until,  by  some  act  of  the  owner  of  the  estate  in  fee-simple,  he  elected  to 
take  it  as,  or  converted  it  into,  personalty. 

The  same  principle  is  found  in  Cooke  v.  Dealey  (22  Beav.  196).  There  the  Court 
had  to  administer  an  estate,  and,  for  the  purpose  of  raising  a  fund  to  pay  debts  and 
legacies,  it  became  necessary  to  sell  a  part  of  the  real  estate.  It  [6081  ought  to  have 
sold  the  exact  amount  necessary,  but  that  was  impossible,  and  the  produce  of  so  much 
as  had  been  unnecessarily  sold  was  held  to  retain  the  character  of  real  estate.  In  my 
opinion  those  three  cases  were  rightlv  decided  ;  they  are  consistent  with  each  other, 
and  they  clearly  establish  that  this  fund  belonged  to  John  as  part  of  his  personal 
property,  and  that,  at  his  death,  it  devolved,  as  such,  upon  his  legal  personal 
representative. 
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[608]    Buss  V.  Smith.    April  25,  1866. 

In  building  contracts,  this  Court  interferes  in  two  cases,  first,  where  there  is  collusion 
between  the  employer  and  the  architeet  to  injure  the  oontmctor,  and,  secondly, 
where  the  accounts  are  too  oomplicated  to  be  taken  at  law.  If  neither  of  these 
exist,  the  remedy  of  the  contractor  is  at  law. 

In  January  1862  Mr.  Davis,  a  builder,  entered  into  a  written  contract  wiUi  Mr. 
Edward  T.  Smith  for  the  construction  of  a  new  ballroom,  theatre,  &e.,  at  Ccemome 
Gardens  for  ^£5056. 

By  the  terms  of  the  contract,  Mr.  Smith's  architects  (Allom  &  Laforest)  were  to 
be  the  sole  judges,  upon  all  matters  relating  to  the  contract,  and  their  certificate  was 
to  be  "  binding  and  conclusive  on  both  parties ; "  and,  on  any  disputes  connected  with 
the  works,  their  decision  was  to  be  "  final  without  appeaL" 

Davis  proceeded  with  the  works  and  received  certain  payments  on  account,  but  in 
July  1862  he  became  bankrupt 

This  bill  was  filed  in  August  1863  by  his  assignees  against  Smith  and  the  two 
architects.  It  alleged  that  a  large  sum  remained  due  to  the  Plaintifis  in  respect  of 
the  works,  but  that  the  architects  had  not  "  made  or  delivered  [609]  any  certificate 
or  award  of,  nor  (as  they  ought  to  have  done  under  the  contract)  ascertained  the 
amount  due  to  the  Plaintiffs  on  account  of  the  works  comprised  in  the  contracts,  and 
that  the  Plaintiffs  were  wholly  unable  to  compel  or  induce  "  them  to  do  so.  That  the 
Plaintiffs  were  consequently  unable  to  recover  at  law  the  amount  due  to  them, 
inasmuch  as  such  amount  had  not,  through  the  default  of  the  said  Defendants,  been 
ascertained.  It  also  alleged  that,  although  the  architects  had  "  not  expressed,  and 
could  not  reasonably  or  rairly  have  expressed,  any  dissatisfaction  with  the  execution 
of  the  works,  but  were,  in  fact,  satisfied  therewith,  they  declined  to  ascertain  or 
certify  the  amount  due  to  the  Plaintiffs,  and  withheld  their  certificates,  contrary  to 
and  in  violation  of  the  duties  undertaken  by  them."  That  in  so  refusing  and 
declining,  the  architects  had  "  been  and  were  acting  under  the  authority  and  at  the 
instigation  of  and  in  collusion  with  Smith,  who  had,  in  fact,  forbidden  them  to  accede 
to  the  said  requirements ;  and  that  the  Plaintiffs  were,  by  reason  of  the  aforesaid 
conduct  of  the  said  Defendants,  prevented  from  recovering  in  a  Court  of  law  the 
amount  to  which  the  Plaintiffs  were  entitled."  It  also  aUeged  that  the  accounts 
could  not  be  conveniently  or  properly  dealt  with  or  disposed  of  in  an  action  at  law, 
and  that  such  action  would  not  afford  adequate  relief  to  the  Plaintiffs. 

The  bill  prayed  a  declaration  that  the  refusal  of  the  architects  to  ascertain  the 
amount  payable  in  respect  of  the  said  works  or  to  give  certificates  was  a  fraud  on  the 
Plaintiffs,  and  that  the  Plaintiffs  were  entitled  to  receive  all  sums  properly  payable 
in  respect  of  the  aforesaid  works,  so  far  as  the  same  had  not  already  been  paid.  That 
proper  accounts  might  be  taken  of  the  works  done  by  Davis  under  the  contract  and 
of  all  extra  works,  and  for  payment  of  the  amount. 

[610]  Mr.  Selwyn  and  Mr.  C.  Browne,  for  the  Plaintiffs,  cited  Waring  v.  The 
Manchester,  &c.,  Bailway  Company  (7  Hare,  482) ;  M'Intosh  v.  Great  fFestem  BaUvwf 
Company  (2  De  Q.  &  Sm.  768  ;  3  Sm.  &  O.  146,  and  2  Mac.  &  O.  74) ;  and  see  Ken^ 
v.  Rose  (1  Giff.  258). 

Mr.  Baggallay  and  Mr.  Swanston,  for  Mr.  Smith,  cited  Hotham  v.  Enst  India 
Company  (1  Term  Rep.  638) ;  Ambrose  v.  The  Dunmmo  Union  (9  Beav.  608) ;  Kirk  v. 
The  BromUy  Union  (2  Phill.  640) ;  ScoU  v.  The  Corporation  of  Liverpool  (3  De  G.  &  J. 
334,  364). 

Mr.  Southgate  and  Mr.  Druce,  for  Allan,  and  Mr.  Cottrell,  for  Laforest,  were 
stopped  by  the  Court 

Mr.  C.  Browne,  in  reply. 

AprU  25.  The  Master  of  the  Bolls  [Sir  John  Bomilly].  The  question  ia, 
whether  the  Plaintiffs  are  entitled  to  come  into  this  Court  to  have  the  accounts  taken. 
The  cases  in  which  Courts  of  Equity  will  entertain  jurisdiction  in  matters  which 
might  be  tried  in  an  action  at  law  are  well  defined. 

Courts  of  Equity  interfere  in  two  cases ;  one,  where  there  is  collusive  dealing  and 
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concert  between  the  employer  and  the  person  whom  he  has  appointed  arohiteot,  over- 
seer or  agent,  for  the  purpose  of  injuring  the  contractor  or  defeating  his  claim ;  then 
equity  will  interfere  to  prevent  it. 

The  other  instance  in  which  this  Court  will  interfere,  [611]  is  a  matter  of 
discretion,  when  there  are  very  long  and  complicated  mutual  accounts,  which  cannot 
be  conveniently  taken  at  law.  Where  neither  of  these  circumstances  occur,  the  case 
is  simply  one  for  the  determination  of  a  Court  of  law.  The  cases  of  this  class  are 
Warmg  v.  Tht  Manchester,  &c.,  Bailway  Company  (7  Hare,  482),  and  Scott  v.  The 
Corporation  of  Liverpool  (3  De  Q.  &  Jones,  334).  The  first  was  a  case  on  demurrer, 
and  the  bill  contained  strong  allegations  of  collusion  and  concert,  which  being  admitted 
by  the  form  of  the  pleading,  the  Court  overruled  the  demurrers,  and  said  that  it  was 
a  case  for  the  interference  of  a  Court  of  Equity. 

M'Iniosh  v.  7%«  Great  Wettem  Railway  Company  was  another  case  of  the  same  sort. 
A  demurr«r  was  overruled  (3  De  G.  &  Sm.  758 ;  2  Mac.  &  G.  74 ;  3  Sm.  &  Giff.  146), 
but,  at  the  hearing,  the  Court  made  a  decree,  not  on  the  ground  of  collusion,  but  on 
the  ground  of  complication  of  accounts,  which  made  it  difficult,  if  not  impossible,  to 
determine  the  questions  at  law.  The  case,  if  tried  at  law,  must  have  been  referred, 
for  no  Court  of  law  could  have  taken  the  accounts. 

Except  in  oases  of  these  descriptions,  the  Court  will  not  interfere. 

It  is  also  quite  settled  by  the  case  of  Hotham  v.  The  Ead  India,  Compamy  (1  Term 
Bep.  638),  that  the  mere  refusal  of  the  Defendant's  agent  to  give  certificates  does  not 
prevent  an  action  at  law,  in  which  the  right  will  be  determined. 

These  being  the  principles,  and  the  burthen  of  proof  resting  on  the  Plaintiffs  to 
establish  that  there  was  [612]  improper  collusion  between  Mr.  Smith  and  the 
architects,  I  find,  on  referring  to  the  allegation  in  this  bill,  that  the  foundation  of 
the  Plaintiffs'  equity  proceeds  on  the  existence  of  such  collusion.  I  then  look  at  the 
evidence,  and  I  find,  not  only  that  the  Plaintiffs  fail  to  establish  it,  but  that  it  is 
shewn  the  architects  acted  fairly,  and  that  the  difficulty  arose  from  Davis  undertaking 
this  contract  without  sufficient  capital  to  complete  it,  which  obliged  him  to  resort  to 
various  expedients  to  raise  money. 

I  am  of  opinion  that  the  collusion  has  been  completely  disproved. 

As  to  the  question  of  difficulty  of  taking  the  accounts  at  law,  nothing  is  shewn  to 
satisfy  me  that  there  is  any  account  between  these  parties  which  could  not  be  easily 
taken  in  a  Court  of  law. 

I  am  therefore  of  opinion  that  the  bill  ought  to  be  dismissed  against  all  the 
Defendants  with  costs. 


[613]    Hood  v.  Ool&kdxr.    AprH  26,  28,  May  1,  1866. 
[S.  C.  34  L.  J.  Ch.  628 ;  12  L.  T.  626 ;  11  Jur.  (N.  S.)  498 ;  13  W.  R.  705.] 

Questions  as  to  the  validity  of  the  contract  and  as  to  whether  it  is  inequitable  to 
enforce  its  specific  performance  must  be  determined  at  the  hearing ;  questions  of 
title  are  referred  to  Chambers. 

Devise  in  fee,  with  an  earnest  hope  and  request  that  the  devisee  would  not  sell,  alien 
or  dispose  of  the  estate,  except  by  way  of  exchange  or  for  reinvesting  in  other 
estates :  Held,  that  the  restriction  was  repugnant  and  void. 

A  testator  devised  an  estate  to  his  son  in  fee,  and  in  case  of  his  death  without  issue 
male,  it  was  his  anxious  desire  that  he  would  so  settle  the  estate  and  all  other  his 
estates,  that  the  same  might  continue  in  the  name  of  Oglander.  There  was  no 
penalty  or  gift  over.  Held,  that  the  son  was  owner  in  fee  of  the  estate,  and  might 
deal  with  it  as  he  pleased. 

In  1863  the  Defendant,  Sir  Henry  Oglander,  contracted  to  sell  the  Kingston 
estate,  in  the  county  of  Somerset,  to  the  Plaintiffs,  for  £12,000. 

Upon  the  delivery  of  the  abstract,  it  appeared  that  the  Defendant  was  tenant  in 
tail  of  279  acres  of  the  estate,  under  a  settlement  of  1810,  and  that  the  residue  of  the 
estate  (115  acres)  had  been  devised  to  him  by  the  will  of  his  father,  who  died  in  1852. 
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By  this  will  the  testator,  after,  referring  to  »ud  oonfirming  the  settlement, 
proceeded  aa  follows : — 

And  after  reciting  that  it  was  his  earnest  desire  that  his  estates  in  the  counties  of 
Dorset  and  Somerset  and  in  the  Isle  of  Wight  should  continue  in  the  name  of 
Oglander,  the  testator  gave  and  devised  all  his  real  estate  unto  and  to  the  use  of  iiii 
son  (the  Defendant),  his  heirs  and  assigns  for  ever.  And  it  was  his  (the  testator')) 
earnest  hope  and  he  particularly  requested  his  son  to  keep  all  and  singular  the  aaid 
real  estate  thereinbefore  devised  to  him,  and  the  hereditaments  to  which  he  was 
entitled  under  the  said  settlement  "or  otheraiae  howsoever,  and  not  to  sell,  alien  or 
dispose  of  same  or  any  part  thereof,  except  by  way  of  exchange  or  for  reinvesting  the 
value  in  the  purchase  of  other  estates.  And  in  ease  his  said  son  should  die  wiuoat 
leaving  [614j  issue  male  of  his  body  him  surviving,  it  was  his  (testator's)  okoou 
desire  that  he  would  so  settle  and  devise  the  same  manors,  messuages,  lands  and 
hereditaments  so  devised  to  him  as  aforesaid,  and  ako  the  manors,  messuages,  lands 
and  hereditaments  to  which  he  was  or  might  become  entitled  as  aforesaid,  in  such 
manner  and  to  such  persons  that  the  same  manors,  messuages,  lands  and  hereditaments, 
and  every  part  thereof,  might  continue  in  the  name  of  Oglander." 

In  reference  to  this  devise,  the  purchasers  made  the  following  requisition : — 

"  The  clause  contained  in  the  will,  urging  the  present  vendor  not  to  alienate  the 
estate  settled  or  devised,  is  important  and  requires  consideration,  and  it  will  be 
satisfactory  to  obtain,  from  the  vendor,  an  assurance  that  it  is  his  intention  to 
'reinvest'  the  purchase-money  'in  the  purchase  of  other  estates.'  If  this  assurance 
be  given,  the  purchasers  (considering  the  position  of  the  vendor)  may,  we  think,  be 
satisfied,  otherwise  it  will  be  necessary  to  ascertain  whether,  by  electing  to  take  the 
benefits  conferred  on  him  by  the  will,  the  vendor  may  not  in  fact  have  fixed  a  trust 
even  on  the  settled  estates,  in  which  case  the  clause  might  operate  on  them." 

In  answer  to  this  requisition  the  Defendant  sent  "  his  distinct  and  express  refusal 
to  give  any  promise  or  enter  into  any  undertaking  with  respect  to  this  investment  or 
the  application  of  the  purohaM-money."  He  also  declined  to  proceed  to  answer  any 
of  the  other  requisitions.  The  Plaintiff  thereupon  filed  this  bill  for  specific  perform- 
ance of  the  contract 

The  Defendant^  by  his  answer,  said  that  he  entered  into  the  contract  for  the  sale 
for  :C12,000  on  a  cal-[S161-culation  that  he  would  be  absolutely  entitled  to  that  sum, 
and  be  able  to  invest  it  in  the  funds,  so  as  to  bring  him  in  a  larger  income.  He 
positively  said  that  he  would  not  have  sold  the  property  except  on  the  under- 
standing and  in  the  full  belief  that  he  should  be  aDsolute  owner  of  the  purchase- 
money  and  entitled  to  deal  with  it  as  he  pleased  without  any  obligation  to  reinvest  it 
in  the  purchase  of  land  or  otherwise,  and  that  his  views,  in  assenting  to  the  sale 
thereof,  would  be  wholly  defeated,  if  he  were  to  be  under  any  such  obligation.  He 
submitted  and  insisted  that,  in  case  the  Court  should  be  of  opinion  that  he  was  not 
absolutely  entitled  to  sell  the  estate  and  to  receive  and  deal,  at  pleasure,  with  the 
purchase-money,  free  from  any  trust  or  obligation  whatever,  then  that  the  contract 
was  entered  into  solely  under  a  mistake  and  misapprehension  on  his  part,  and  that  be 
ought  not  to  be  decreed  specifically  to  perform  the  contract 

Mr.  Selwyn  and  Mr.  Jasper  K.  Feck,  for  the  Plaintifis,  asked  for  the  ordinary 
reference  as  to  title.  They  said  that  the  Plaintiffs  were  willing,  at  a  future  sti^  of 
the  cause,  to  act  with  respect  to  the  purchase-money  as  the  Court  might  direct.  They 
asked  that  the  title  might  be  reported  upon,  and  they  said  that  if  it  should  appear, 
upon  the  argument  on  further  consideration,  that  the  Defendant  was  the  owner  in  fee 
of  the  property,  without  any  restriction  upon  his  ownership,  the  Plaintiffs  were 
willing  and  desirous  to  oomplete  and  pay  the  purchase-money  to  him.  But  if,  on  the 
other  hand,  it  should  be  then  determined  that  he  was  only  the  donee  of  a  power  of 
sale,  then  the  Plaintiffs  were  willing  to  complete,  leaving  it  to  the  Court  to  gire 
proper  directions  as  to  the  investment  of  the  purchase-money.  They  argued  that  the 
Defendant  was  not  entitled  to  intercept  the  requisitions  and  decline  to  answer  them 
[616]  further,  and  contend  at  the  Bar  that  the  contract  was  at  an  end. 

Sir  Hugh  Cairns,  Mr.  Baggallay,  and  Mr.  Bagshawe,  for  the  Defendant  The 
contract  in  question  was  entered  into  by  the  Defendant  under  the  impression  that  he 
was  owner  in  fee  of  the  property,  possessing  the  ordinary  power  of  unrestricted 
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alienation.  Then  came  the  lequiaition  of  the  purchaser's  conveyancer,  which  not  only 
threw  doubt  upon  such  power  but  also  treated  the  property  as  inalienable  except  for 
the  purposes  of  sellins  and  reinvesting  the  proceeds  of  sale  in  the  funds  or  in  the 
purchase  of  other  lands.  It  in  fact  turned  the  Defendant  into  a  sort  of  tenant  for 
ufe  with  a  power  of  sale,  but  without  the  ordinary  power  to  give  receipts.  The 
requisition  also  went  further  and  required  the  Defendant  to  give  his  personal  assurance 
that  the  purchase-money  will  be  reinvested.  To  this  requisition  the  Defendant's 
answer  was  that  he  contracted  to  sell  as  the  owner  in  fee,  and  that  he  absolutely 
declined  to  give  any  such  personal  assurance,  as  it  was  not  his  intention  to  reinvest 
the  money  in  the  purchase  of  other  lands.  We  contend  that  the  construction  put 
upon  the  will  by  the  Plaintiff's  conveyancer  was  not  the  correct  one ;  but  that  if  it 
were,  then  the  Defendant,  having  entered  into  the  contract  by  mistake,  is  not  bound 
to  perform  his  part  of  it.  Howell  v.  George  (1  Madd.  1)  is  exactly  in  point  In  that 
case  the  Defendant,  supposing  himself  to  be  absolute  owner  of  an  estate,  contracted 
to  sell  it  to  the  Plaintiff;  but  he  discovered  that  he  was  only  tenant  for  life,  with 

Kwer  to  make  himself  owner  in  fee  by  settling  other  lands  of  equal  value  to  the 
17]  like  uses.  Sir  Thomas  Plumen  held  that  it  was  not  a  case  where  specific 
performance  ought  to  be  decreed.  For  these  reasons,  and  for  no  others,  the  Defendant 
declined  to  answer  die  purchasers'  requisitions,  and  this  suit  has  not  therefore  been 
rendered  necessary  by  the  Defendant.  The  Court  will  not  allow  a  specific  performance 
suit  to  be  turned  into  a  suit  to  execute  the  trusts  of  a  will. 

Mr.  Selwyn,  in  reply.  The  rule  in  cases  of  this  kind  is  to  bring  only  the  parties 
to  the  contract  before  the  Court,  and  then  to  send  the  case  to  Chambers  on  a 
reference  as  to  title.  [The  Master  of  the  Rolls.  You  recollect  the  Lord  Justice 
Turner's  decision  in  Pyrke  v.  WaddmglMm  (10  Hare,  1),  as  to  not  enforcing  a  doubtful 
title  f]  Yes ;  but  the  Court  must  hear  the  cause  in  oi-der  to  determine  whether  the 
point  be  doubtful  or  not.  Howell  v.  George  is  distinguishable,  first,  because  there  the 
concurrence  of  other  parties  was  necessary,  and  the  Court  saw  that  it  could  not  order 
the  Defendant  to  procure  their  concurrence ;  and  secondly,  tiiere  was  a  condition 
precedent  afSxed  to  the  sale,  bv  the  terms  of  the  contract,  which  the  Court  thought 
it  impracticable  to  perform.  The  Court  will  not  say,  at  this  stage  of  the  cause,  that 
the  purchaser's  objection  to  the  title  is  unreasonable.  The  Plaintiffs  are  willing 
purchasers  and  are  desirous  to  complete  on  being  protected  by  the  decision  of  the 
Court. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  arguments  which  have  been 
addressed  to  me  have  shewn  me  the  importance  of  pointing  out  exactly  [618]  what, 
in  my  opinion,  can  and  what  cannot  be  done  at  the  hearing  of  a  suit  for  specific 
performance.  No  questions,  properly  speaking,  of  title  are  then  to  be  discussed ; 
they  were  formerly  sent  to  the  Master,  and  are  now  referred  for  consideration  in 
Chambers,  upon  the  usual  reference  of  title.  But  all  questions  which  affect  the 
validity  of  the  contract,  or  whether  it  is  one  which  can  be  enforced  against  the 
Defendant,  are  properly  raised  and  determined  at  the  hearing  of  the  cause,  and  can 
only  be  raised  at  that  time.  If  thev  are  passed  over  at  the  hearing  of  the  cause  and 
a  reference  is  made  as  to  the  title,  the  Court  will  not  allow  such  questions  to  be  raised 
at  a  subsequent  period.  If  therefore,  in  the  present  case,  I  were  to  direct  a  simple 
reference  as  to  title,  and  the  title  appeared  unobjectionable  and  the  Defendant  were, 
on  a  future  occasion,  to  insist  that  this  was  a  case  in  which  there  ought  to  have  been 
no  decree  at  all  and  that  the  contract  ought  not  to  be  enforced  against  him,  the  Court 
would,  speaking  strictly,  say  that  it  was  too  late  to  take  that  objection,  and  that  the 
contract  must  be  performed.  Accordingly,  where  there  is  an  objection  to  title  which 
affects  the  validity  of  the  contract,  or  where  the  contract  has  been  entered  into  by 
mistake  or  under  such  circumstances  that  this  Court  will  not  enforce  it^  such  questions 
are  determined  at  the  hearing  of  the  cause.  The  only  question  which  this  Court  has 
to  consider  at  the  hearing,  upon  an  objection  to  title,  is,  whether  it  is  such  an  objection 
to  the  title  as  would  make  it  inequitable  for  the  Court  to  bind  the  person  who  has 
entered  into  it  to  the  performance  of  his  contract.  That  was  exactly  the  question 
which  arose  in  Howell  v.  George  (1  Madd.  1).  There  the  Defendant  had  entered  into 
a  contract  to  sell  an  estate  which  he  could  only  perform  [619]  by  purchasing  another 
estate  and  settling  it  on  like  usea     The  Defendant  swore  that  he  had  entered  into  the 
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contract  in  the  belief  that  he  had  power  to  sell  the  estate  abeolutely  without  any 
restriction  whatever,  and  the  Court  said  that  it  was  inequitable  to  compel  the 
Defendant  specifically  to  perform  a  contract  which  he  had  entered  into  under  such 
a  mistake. 

In  this  case,  much  has  been  said  about  the  requisition ;  but  the  essence  of  it  is 
this,  "  If  you  sell  the  estate,  you  must  invest  the  purchase-money  in  another  estate." 
The  objection,  therefore,  is  exactly  the  same  as  that  in  Howell  v.  Owrge.  The 
Defendant  is  required,  not  to  sell  the  property  and  receive  the  purcha8e-m9ney,  but 
to  exchange  one  estate  for  another  which  will  be  in  exactly  the  same  situation  and 
which  he  cannot  afterwards  sell,  except  for  the  purpose  of  investing  the  produce  in 
some  other  estate.  It  will,  in  fact,  be  simply  an  exchange  of  one  estate  for  another. 
If  a  person  enters  into  a  contract,  not  being  aware  of  the  effect  of  what  he  is  doing, 
I  am  of  opinion  that  the  decision  in  Hawm  v.  Gtorge  relieves  him  of  the  obligation 
of  specifically  performing  it.  If  a  person  contracts  to  sell,  thinking  he  has  an  estate 
in  fee-simple  and  that  he  will  receive  the  purchase-money  on  completion,  the  Court 
will  not  compel  him  to  perform  it,  if  it  should  turn  out  that  he  can  only  exchange 
one  estate  for  another.  It  is  said  that  in  Howell  v.  George  the  vendor  was  tenant  for 
life  only,  and  that  here  the  vendor  is  tenant  in  fee-simple.  But  the  distanction  is 
merely  technical  and  nominal,  because  though  the  vendor  here  has  an  estate  in  fee- 
simple,  still  be  cannot  part  with  it  except  to  get  another  estate  in  the  same  situation, 
so  that,  so  far  as  the  beneficial  enjoyment  is  concerned,  it  reduces  it  into  an  estate  for 
life  without  impeachment  of  waste  to  be  transferred  from  one  party  to  another. 

[620]  I  am  not^  I  confess,  prepared  to  express  any  opinion  upon  the  question  of 
construction.  I  am,  therefore,  disposed  to  think  that  the  sole  question  is,  whether 
the  contract  is  one  which  ought  to  be  enforced  against  the  Plaintiff,  and  I  shall  take 
time  to  consider  it.  If  I  should  think  that  it  ought,  I  shall  make  the  ordinary- 
reference  as  to  title,  but  then  I  shall  not  allow  this  objection  to  be  repeated,  because 
in  my  opinion  it  could  only  properly  be  raised  at  the  hearine  of  the  cause. 

April  28.  The  Master  of  the  Rolls.  I  have  looked  into  this  case,  and  I  still 
retain  the  opinion  that  I  cannot  compel  Sir  Henry  Oglander  to  perform  this  contract. 
Assuming  that  he  has  not  the  absolute  control  over  this  property,  and  that,  in 
substance,  he  can  only  exchange  one  property  for  another,  I  am  of  opinion  that  he 
entered  into  this  contract  by  mistake,  and  that  he  cannot  be  compelled  specifically  to 
perform  it. 

By  arrangement,  the  case  was  argued  on  the  simple  point  as  to  the  construction 
of  the  will. 

Mr.  Selwyn  and  Mr.  Peck  argued  that  the  will  created  a  trust  binding  on  the 
Defendant;  Ktught  v.  Knight  (3  Beav.  148,  and  11  Clark  &  Fin.  613);  Pi^  v.  Ppot 
(1  Yes.  sen.  335) ;  Jarman  on  Wills  (vol.  1,  3d  edit.  p.  368) ;  and  see  Lewin  on  Trusts 
(4th  edit.  pp.  100,  101) ;  and  in  case  of  his  not  leaving  issue  male  of  his  body 
surviving  him,  he  was  bound  to  settle  the  [621]  estates  in  the  way  pointed  out  by  the 
will ;  GnffUha  v.  Evan  (5  Beav.  241).  , 

Sir  Hugh  Cairns,  Mr.  fia^allay  and  Mr.  Bagshawe  were  not  called  on,  but  during 
the  previous  argument  they  cited  Harland  v.  Trigg  (1  Bro.  C.  C.  142) ;  Sale  v.  Moon 
(1  Sim.  634);  fFUUam  v.  fFilUams  (1  Sim.  (N.  S.)  368);  Maenab  v.  fFhUbreai  (17 
Beav.  299) ;  Beeves  v.  Baker  (18  Beav.  372),  to  shew  that  the  expressions  were  so 
obscure  and  so  wanting  in  precision  and  distinctness  as  to  the  object,  as  not  to  create 
any  precatory  trust  binding  on  the  Defendant. 

The  Master  of  the  Bolls.  I  do  not  think  it  necessary  to  call  on  the  Defendant 
upon  this  point,  for  since  this  matter  was  before  me  upon  a  former  occasion,  I  have 
had  an  opportunity  of  looking  into  it,  and  I  have  now  made  up  my  mind  upon  the 
subject. 

In  the  first  place,  there  is  this  singularity  in  this  case : — The  Plaintiffs  file  a  bill 
for  the  specific  performance  of  a  contract,  and  their  argument  is  that  the  contract 
cannot  be  performed,  and  although  the  Plaintiffs  are  desirous  to  have  the  contract 
performed,  their  contention  is  that  the  Defendant  has  no  title.  The  Defendant 
answers,  I  have  a  title  but  I  do  not  wish  to  part  with  the  estate.  So  that  the  matter 
comes  before  me  in  a  very  singular  form.    I  cannot  finally  dispose  of  the  question  in 
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the  sbaence  of  the  persons  who  may  have  a  claim  under  this  will,  and  who  will  not 
be  bound  by  tiiis  decree,  which  is  res  inter  aUos  ado. 

SS22]  But  I  will  state  shortly  the  reasons  why  I  think  the  Defendant  has  an 
ute  interest  in  this  property.  The  clause  of  the  will  in  question  may  be  divided 
into  two  branches ;  one  relates  to  what  is  to  be  done  during  Sir  Henry  Oghuider's 
life,  and  the  other  to  what  is  to  be  done  upon  his  decease. 

First,  as  to  what  is  to  be  done  during  his  life.  There  is  a  devise  to  him,  his  heirs 
and  assigns  for  ever.  Then  comes  the  expression  of  the  testator's  earnest  hope  and 
partioulu-  request  I  will  read  this  as  being  an  express  direction,  and  as  if  the 
testator  had  said,  "I  expressly  desire  and  direct  "that  my  said  son  shall  keep  all 
the  real  estate,  and  shall  not  seU,  alienate,  or  dispose  of  the  same,  or  any  part  thereof, 
except  by  way  of  exchange,  or  for  reinvesting  tb6  value  in  the  purchase  of  other 
estates. 

'  So  reading  it,  I  am  of  opinion  that  it  is  a  condition  repugnant  to  the  gift  of  this 
estate,  for  a  person  cannot  give  to  another  an  estate  in  fee^imple,  and  say,  but  you 
shall  not  sell,  alienate,  or  dispose  of  ic  If  a  testator  is  desirous  of  imposing  such  a 
restriction,  he  must  do  it  in  a  different  form,  giving  a  limited  estate  as  K>r  life; 
if  he  gives  an  absolute  estate  in  fee-simple,  and  annexes  such  a  condition  to  it^ 
the  condition  is  altogether  repugnant  to  the  gift  of  the  estate  itself  and  wholly 
inoperative. 

Next,  what  is  to  be  done  on  the  decease  of  the  Defendant?  The  testator 
says  :— 

"  And  in  case  he  shall  die  without  leaving  issue  male  of  his  body  him  surviving, 
it  is  my  anxious  desire  that  he  will  so  settle  and  devise  the  same  manors,  &o.,  so 
devised  to  him  as  aforesaid,  and  also  the  manors,  &c.,  to  which  he  is  or  may  become 
entitled  as  aforesaid,  in  [6^]  such  manner  and  to  such  persons,  that  the  same  manors, 
&0.,  and  every  part  thereof  may  continue  in  the  name  of  Oglander." 

Now  the  first  thing  to  look  at  is,  what  is  the  property  which  he  is  to  settle  and 
devise  1  It  is  the  property  "  so  devised  to  him  as  aforesaid,"  which  is,  the  heredita- 
ments "  to  which  he  is  entitled  under  the  said  settlement  or  otherwise  howsoever." 
It  appears  therefore  to  include  not  only  the  property  settled,  but  also  any  property 
he  may  buy  or  which  may  be  left  to  him  by  any  other  person.  It  is  obvious  that  this 
is  a  clause  which  cannot,  by  possibility,  be  carried  into  effect  penally.  There  is  no 
penalty  imposed  in  case  he  does  not  perform  the  condition,  and  no  gift  over  and  no 
direction  as  to  what  is  to  happen  if  he  should  neglect  to  comply.  Suppose  the 
Defendant  should  die  without  leaving  issue  male  of  his  body,  and  without  'naking  a 
will,  and  so  die  intestate,  would  not  this  property  go  to  his  heir,  although  his  heir 
might  not  be  an  Oglander  1 

It  is  obvious  that  this  clause  cannot  be  enforced,  it  expresses  a  mere  desire,  and 
was  not  intended  to  be  in  the  form  of  a  trust  which  the  testator  could  enforce. 
Having  given  the  estate  to  his  son  in  fee-simple,  the  testator  expresses  his  anxious 
desire  merely  in  the  way  of  parental  advice,  be  says  :^-"  Glet  as  much  land  as  you 
can,  never  part  with  it,  and,  at  your  death  without  issue,  give  it  to  some  person  of 
the  name  of  Oglander.  I  leave  that,  however,  entirely  with  you  to  do  as  you  think 
fit ;  I  can  only  affect  the  lands  which  I  devise  to  you  in  fee-simple ;  I  have  no  power 
of  disposition  or  control  over  the  lands  which  you  may  hereafter  acquire  by  purchase 
or  from  any  other  person."  In  that  view,  it  is  obvious  that  this  was  never  intended 
to  be  the  sort  of  trust  contended  for,  [624]  even  putting  it  in  the  strongest  way,  upon 
the  authorities  which  are  to  be  found  in  the  books  upon  the  subject 

I  am  of  opinion  that  Sir  Henry  Oglander  is  owner  in  fee^imple  of  this  property 
and  may  deal  with  it  as  he  pleases  during  his  lifetime  or  by  his  will. 

I  think  the  proper  thing  for  me  to  do  is  to  make  a  decree  for  specific  performance 
of  the  contract ;  and  as  my  opinion  is  that  this  suit  has  been  instituted  solely  for 
the  purpose  of  determining  this  one  point,  which  is  the  real  point  at  issue  between 
the  parties,  the  Plaintiff  who  fails  ought  to  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing. 


R.  Vlll.— 24 
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[625]    In  re  Tax  Midland  Railway  Cohfant.    Be  Tmc  Orunr  am 
luuT  Branch.    Jwm  10,  12,  1866. 

[S.  C.  34  L.  J.  Ch.  596 ;  12  L.  T.  659 ;  11  Jur.  (N.  S.)  818 ;  IS  W.  R.  851 ;  6  N.  R. 
244.  See  Miles  v.  Miles,  1866,  L.  R  1  Eq.  466 ;  35  Beav.  196.  Didum  (34  Bear. 
527)  diaapproTod,  Wagstaffe  v.  Waggtaffe,  1869,  38  L.  J.  Ch.  528.  See  CasOe  v.  Pox, 
1871,  L.  R.  11  Eq.  649 ;  1%  re  Portal  and  Lamb,  1889,  27  Ch.  D.  602.] 

A  testator  devised  a  messoage  or  dwelling-house,  wherein  D.  C.  "  now  reeideai,  with 
the  stables  or  apportenances  thereto  belonging  and  therewith  oocapied."  Between 
the  date  of  his  will  and  his  death,  the  testator  purchased  a  guden,  which  he 
attached  to  the  messuage.     Held,  that  the  garden  passed  under  the  devise. 

The  testator,  bv  his  will,  dated  the  17th  of  February  1849,  devised  "all  that 
messuage  or  dwelling-house  situate  in  Bordgate,  in  Otley,  wherein  my  son  David 
Chippendale  the  younger  now  resides,  with  the  stables  or  appurtenances  thereto 
belonging  and  therewith  occupied." 

In  September  following  he  bought  a  copyhold  piece  of  land  adjoining  the  messuage, 
and  converted  it  into  a  gt^en,  which  he  attached  to  the  house. 

The  testator  died  in  1851,  at  which  time  his  son  still  remained  in  occupation  of 
the  whole  of  the  premises,  and  the  question  was,  whether  the  copyhold  garden 
passed  under  this  devise,  or  descended  to  the  testator's  heir.  The  property  had  been 
taken  by  a  railway  company,  and  the  purchase-money  had  been  paid  into  Court. 

By  the  1  Vict.  o.  26,  s.  24,  it  is  enacted,  "  that  every  will  shall  be  construed,  with 
reference  to  the  real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will. 

[6261  Mr.  B^gallay,  in  support  of  a  petition  to  pay  the  moner  out  of  Court 
Cole  v.  Seott  (1  Mac.  &  Gor.  518). 

Mr.  Kekevn'ch,  for  trustees.    Hvtdm»(m  v.  Barron  (9  W.  R  538). 

Mr.  Williamson,  for  the  company. 

riHS  Master  of  thk  Rolls  referred  to  Hibon  v.  HUxm  (9  Jur.  511).] 

Mr.  Baggallay,  in  nply. 

Thb  Master  of  the  Rolls.  You  both  argue  in  the  same  way,  but  my  impression 
is  a^inst  you  both. 

JuM  12.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  is 
whether  this  copyhold  garden  passed  under  the  devise,  and  I  am  of  opinion  that 
it  did. 

The  words  of  the  statute  are  these : — [See  ante,  p.  625.1 

The  burthen  of  proof  lies,  therefore,  to  shew  that  it  did  not  pass,  and  this  from 
the  will  itself.  I  think  the  word  "  now  "  is  solely  descriptive  of  the  messuage,  exactly 
as  if  he  had  said  "  I  give  my  farm  Whiteacre,  now  in  the  occupation  of  J.  Smith." 
It  is  merely  descriptive  of  [627]  the  subject-matter  of  the  devise,  and  not  used  as 
confining  the  extent  of  the  devise ;  the  devise  means  the  house,  and  in  my  opinion 
the  words  "  messuage  or  dwelling-house  "  includes  the  garden.  This  also  is  confirmed 
by  the  case  of  Htboni  v.  Hibon  (9  Jur.  51 1),  and  many  other  cases  to  the  same  effect 
might  be  cited.  In  fact,  I  doubt  whether  the  question  would  have  been  seriously 
contested,  had  it  not  been  for  the  case  of  Cole  v.  SaM  (1  Mac.  &  Gor.  618).  But,  in 
truth,  that  case,  though  in  my  opinion  correctly  decided,  has,  when  it  is  carefully 
examined,  no  bearing  on  the  present  question ;  there  the  whole  scope  of  the  will 
shewed  that  the  testator  intended  to  confine  the  devise  to  the  land  he  then  possessed, 
and  that  it  was  not  to  include  after-acquired  property.  The  dause  in  the  statute 
meant,  in  that  respect,  to  put  real  estate  on  the  same  footing  as  personalty.  If  a 
testator  had,  by  his  will,  said,  "  I  leave  all  the  money  I  now  possess  in  the  £3  per 
cent  consols  to  A.  B.,"  it  would,  I  apprehend,  be  properly  confined  to  the  stock  he 
held  at  the  date  of  the  will.  But  if  he  said  "  all  my  money  in  the  £3  per  cent 
consols,"  it  would  then  be  ascertained  at  the  date  of  his  death.  Here,  if  the  devise 
had  been  of  the  messuage  or  dwelling-house  as  it  now  stands,  and  the  lands  now  held 
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therewith  by  David  Chippendale,  it  would  not  have  included  the  after-acquired  garden, 
but  he  leaves  the  messuage  and  dwelling-house,  merely  pointing  out  by  the  description 
what  messuage  he  means,  the  consequence  is  that  all  the  additions  he  makes  to  it,  and 
which  properly  belong  to  the  messuage  as  it  stood  at  his  death,  pass  by  the  word 
messuage,  and  these  Editions  include  the  gardta. 

[028]    Williams  V.  Glznton.    Jniy  I,  17,  1865. 

(S.  C.  on  appeal,  L.  R.  1  Ch.  200 ;  35  L.  J.  Ch.  284 ;  13  L.  T.  727 ;  12  Jur.  (N.  S.) 
175 ;  14  W.  B.  294.     See  In  re  Riley  to  Streatfield,  1886,  34  Ch.  D.  388.] 

Where  a  purchaser  agrees  that  if,  "  from  any  cause  whatever,"  the  purchase  shall  not 
be  completed  on  the  day  fixed,  he  will  pay  interest^  the  rule  is  this :  he  must  pay 
such  interest,  unless  the  delay  has  been  occasioned  by  any  misconduct  on  the  part 
of  the  vendor. 

The  purchaser  of  a  reversion  must  pay  interest  from  the  time  at  which  the  contract 
ought  to  have  been  completed. 

A  delay  of  eleven  years  occurred  in  the  completion  of  a  contract  for  the  sale  of  an 
estate,  but  which  was  occasioned  by  the  state  of  the  title.  Held,  that  the 
purchaser  was  not,  after  this  delay,  compellable  to  complete ;  but  that,  if  he  did, 
he  must  pay  interest  on  the  purchase-money  according  to  the  contract,  his  money 
not  having  in  the  meanwhile  been  lying  idle. 

Mr.  Hobhouse  and  Mr.  Dauney,  for  the  Plaintiffs. 

Mr.  Baggallay  and  Mr.  F.  N.  Colt,  in  the  same  interest. 

Mr.  Soutfagate  and  Mr.  W.  Barber,  for  the  Defendant  Glenton. 

The  following  cases  were  cited : — Esdaile  v.  Stephenson  (1  Sim.  &  Stu.  122) ;  D« 
Fisme  v.  De  Fisme  (1  Mac  &  Q.  336) ;  Sherwin  v.  Shakmeart  (17  Beav.  267,  and  5  De 
Gex,  M.  &  G.  517) ;  Bailey  v.  Collett  (18  Beav.  179) ;  Ftcfers  v.  Hand  (26  Beav.  630) ; 
JFeUs  V.  Maxuxll  (32  Beav.  408);  Lord  PalmenUm,  v.  Twmer  (33  Beav.  524); 
Baimerman  v.  Clarke  (3  Drew.  632) ;  Sugd.  Vend.  &  Pur.  (p.  637  (14th  edit.) ) ;  Dart, 
Vend.  &  Pur.  (p.  418  (3d  edit.) ). 

The  Mastxb  of  the  Bolls  [Sir  John  Bomilly].  The  question  in  this  case  is, 
the  time  from  which  interest  is  to  be  calculated  on  the  purchase-money  for  the 
property  sold.  The  contract  bears  date  the  27th  of  March  1854,  it  is  by  Samuel 
wiuiams,  since  deceased,  to  sell  to  the  Defendant  all  that  his,  Williams,'  undivided 
moiety  in  Arnold's  farm  situate  at  Charlton  in  Kent  The  estate  sold  was  the  moiety 
of  a  property  which  was  subject  to  a  lease  by  John  and  Samuel  Williams  to  K  B. 
Collins  for  seven  or  fourteen  years  from  12th  September  1851,  at  a  rent  of 
£207,  10s.  6d.  for  [629j]  the  first  seven  years,  and  £249  for  the  second  seven  years ; 
consequently,  under  this  lease,  the  owner  of  the  property  sold  was  entitled  to  a  rent 
of  £124,  lOs.  The  price  agreed  to  be  given  for  this  moiety  was  £9000,  which,  at  £4 
per  cent.,  would  be  £360,  for  that  which  only  produced  a  rental  of  £124,  10s.,  and 
which,  in  addition  to  this,  was  onlv  an  undivided  moiety. 

The  contract  contained  the  following  condition  of  sale  relating  to  interest^  viz. : — 

"  If,  from  any  cause  whatever  the  purchase  shall  not  be  completed  on  the  said 
24th  of  June  [1854]  the  purchaser  shall  pay  to  the  vendor  interest  on  his  purchase- 
money  after  the  rate  of  £4  per  cent  per  annum  from  the  said  24th  of  June  until  the 
time  of  such  completion." 

The  abstract  was  sent  on  the  20th  of  April  1854.  Application  was  made  to 
compare  the  abstract  with  the  deeds;  this  was  not  complied  with,  by  reason  that 
John  Williams  (the  elder  brother  and  co-heir  in  gavelkind  of  the  vendor)  had 
possession  of  the  deeds,  and  also  had  set  up  a  claim  to  be  entitled  to  the  whole  of 
the  farm  itself  as  land  in  socage  and  not  of  gavelkind  tenure,  although,  three  years 
previously,  he  had  joined  with  his  brother  in  granting  the  lease  in  question  to  Collins 
of  the  whole.  This  request  respecting  the  deeds  not  being  complied  with,  the 
Defendant,  on  the  20th  June  1854,  by  his  solicitor,  wrote  a  letter  declining  to  pay 
any  more  interest. 
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After  muoh  uaelen  negociation  between  the  two  brothers,  Samael  WUliama,  m 
1867,  filed  a  bill  against  nia  brother,  John  WiUianu,  to  enforce  hia  right  and  to 
obtain  a  partition  of  the  farm  in  question.  Pendins  the  suit,  and  on  the  24th 
March  1858,  Samuel  Williams,  the  rendor,  died.     A  delay  of  three  years,  quite  on- 

SB30]-ezplained,  occurred,  and  the  suit  was  revived  in  March  1861.  On  the  5th  of 
uly  1862  a  decree  declaring  the  rights  of  the  devisee  of  the  vendor  and  for  partition 
was  obtained  in  the  suit  of  fFilliams  v.  JFtiUams.  In  July  1863  a  certificate  of 
partition  was  obtained  and  the  partition  duly  effected.  Before  this,  the  Defendant, 
the  purchaser,  had  been  made  a  party  to  that  suit  for  the  purpose  of  causing  him  to 
be  bound  by  the  partition,  and  his  costs  were  paid  in  it. 

When  this  was  effected,  the  present  Pla^'ntuffs  called  upon  the  Defendant  either  to 
abandon  the  purchase  altogether,  or  to  perfect  it,  with  the  condition  of  paying 
interest  from  tne  date  prescribed  by  Uie  contract  to  the  present  time.  The  Defendant 
refused  to  abandon  the  contract,  he  insisted  on  its  specific  performance,  but  contended 
that  no  interest  was  payable  since  tiie  date  of  his  letter  in  June  1854. 

The  question  I  have  to  determine  is  whether,  in  the  circumstances  I  have  stated, 
any  interest  is  payable  by  the  Defendant  since  the  20th  of  June  1854,  and  if  so,  for 
what  period.  On  the  part  of  the  Defendant,  it  is  contended,  amongst  other  things, 
that,  in  fact,  the  vendor  knew  of  the  difficulty  when  he  entered  into  the  contract, 
that  he  did  not  disclose  this  ciroumstanoe  to  the  Defendant,  and  that,  by  reason  of 
this  concealment,  he  cannot  now  be  allowed  any  interest  on  the  purchase-money. 
This,  if  established,  would  be  a  personal  bar  to  the  claim  of  the  Plaintiffs,  who  most 
stand  in  the  same  situation  as  their  testator ;  but  it  is  not,  in  my  opinion,  established 
by  the  evidence  in  the  cause.  Three  years  before  the  contract,  the  two  brothers  had 
joined  in  the  lease  to  CoUina,  and  I  have  found  nothing  in  the  evidence  to  satisfy  me 
that  any  fact  existed  which  was  known  to  the  Plaintiffs,  and  not  known  to  the 
Defendant  [631]  or  which  was  concealed  from  him,  which  could  induce  the  vendor  to 
believe  that  hia  brother  would  interpose  any  obstacle  towards  the  completion  of  the 
sale.  I  must,  therefore,  regard  the  case  as  free  from  any  personal  misconduct  on  the 
part  of  the  vendor,  which  would  distinguish  this  case  in  particular  in  that  respect 
m>m  the  oases  cited,  and  I  must  determine  the  question  upon  the  other  facts  I  have 
stated. 

I  think  the  rule  is  this :  primd  fade  the  words  of  the  contract — "  if  from  any 
cause  whatever  the  completion  is  delayed  the  purchaser  must  pay  interest " — must 
prevail.  The  purchaser  i^reed  to  this,  he  knew  of  it  when  he  entered  into  the 
contract,  and  he  agreed  to  be  bound  by  it. 

The  exception  is  this :  that  when  the  delay  is  occasioned  by  the  misconduct  of  the 
vendor,  it  is  inequitable  that  he  should  profit  by  his  own  wrong,  and  consequently,  in 
such  cases,  the  terms  of  the  contract  must  be  varied,  or,  if  not  varied,  it  must  be 
understood  to  imply  that  the  words  used  include  every  case  except  the  misconduct 
of  the  vendor.  This  is,  in  fact,  understood  in  all  contracts,  for  it  is  never  allowed  in 
equity  that  a  person  should  be  able  to  profit  by  his  own  misconduct. 

Except  in  such  cases,  the  rule  is  thus  stated  by  Lord  St.  Leonards: — "If  the 
delay  is  occasioned  by  the  state  of  the  title  and  is  not  wilful  that  seems  to  fall  within 
the  provision  of  any  cause  tDhatever."  This  is  approved  by  Lord  Justice  Knight  Bruce 
as  the  true  and  proper  statement  of  the  rule.  It  seems  to  be  a  very  just  and  reason- 
able one,  it  is  very  distinct,  and  every  person  who  enters  into  a  contract  knows  what 
it  is  that  he  undertakes.  There  may  be  cases  where  the  vendor,  knowing  of  obetaoles- 
which  he  has  intentionally  [532]  concealed,  induces  an  ignorant  purchaser  to  enter 
into  these  contracts ;  this  is  in  the  nature  of  fraud,  and  would  constitute  an  exception ;. 
but,  as  I  have  already  stated,  there  is  not,  in  my  opinion,  any  such  case  existing  here. 
If  the  vendor  had  known  tiiat  his  brother  would  refuse  to  produce  the  titlcKleeds, 
such  a  case  might  have  been  adduced,  but  I  have  already  stated  that  there  is  nothing 
to  shew  this. 

The  question  then  resolves  itself  into  this : — Whether  the  delay,  in  this  case,  was 
or  was  not  occasioned  by  the  state  of  the  title,  and  whether  it  was  or  was  not 
wilful  1  I  think  it  was  occasioned  by  the  state  of  the  title.  The  thing  sold  was  an 
undivided  moiety,  the  purchaser  therefore  knew  that  another  part-owner  of  the  whole 
farm  existed,  and  that  he  probably  would  possess  the  means  of  incumbering  and 
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impeding  the  completion  of  the  sale ;  he  took  hie  chance  whether  that  power  would 
be  exercised.  The  delay,  in  my  opinion,  was  not  wilful  on  the  part  of  the  vendor ; 
on  the  contrary,  all  the  evidence  is  the  other  way,  and  although,  after  his  death,  a 
delay  of  three  years  is  unexplained,  I  see  no  reason,  on  the  whole,  to  doubt  that 
everything  was  done  tiiat  could  be  to  complete  the  sale.  The  steps  taken  for  that 
purpose  involved  a  law  suit  against  the  brother,  but  it  must  not  be  forgotten  that  the 
result  of  this  suit  has  been  to  supersede  the  necessity  of  the  purchaser's  obtaining 
a  partition  of  the  farm,  which  he  would  have  been  compelled  to  do  alone  had  the 
purchase  been  completed  immediately  after  the  con  tracts  and  he  had  become  the 
owner  of  an  undivided  moiety.  • 

There  is  also  another  ingredient  in  this  case,  which,  in  my  opinion,  makes  it 
incumbent  on  the  Court  to  decree  the  t)efendAnt  to  pay  interest  from  the  date  [633] 
specified  by  the  contract,  and  that  circumstance  is  this : — It  is  plain  that  the 
transaction  was,  in  effect,  the  purchase  of  a  reversion.  In  March  1854  he  gave 
J&9000  for  a  property,  subject  to  a  lease  which  was  to  expire  at  Michaelmas  1865, 
eleven  years  and  a  half  after  the  date  of  the  contract,  which  only  produced  a  rent  of 
£124,  10s.  If  the  purchaser  got  but  three  per  cent,  for  his  money,  it  was  more  than 
double  the  rental  of  the  farm  he  bought.  He  was  and  is  a  builder  in  large  buBiness, 
and  he  admits  that  he  bought  the  property  with  a  view  to  building  speculations. 
He  admits  that  his  money  has  not  been  lyin^  idle,  but  that  during  the  whole  of  this 
time  it  has  been  profitably  employed  by  him  in  his  profession.  It  is  quite  settled 
that  when  a  man  buys  a  reversion  he  must  pay  interest  from  the  time  when  the 
contract  ought  to  have  been  completed,  because  the  wearing  out  of  the  lives  or  of 
the  term  is  an  equivalent  to  him  for  the  increased  value  of  the  property.  It  is  true 
that,  in  this  case,  there  is  nothing  to  shew  that  the  lease  was  not,  at  the  time,  granted 
at  a  rack  rent,  for  the  full  agricultural  value  of  the  farm.  But  this  will  no^  in  my 
opinion,  alter  the  case,  the  facts  in  this  case  shew  that  the  reversion  subject  to  the 
expiration  of  the  lease  had  become  of  very  much  greater  value  than  it  possessed  at 
the  time  of  the  granting  it ;  and  though  it  is  not  (he  purchase  of  the  land  after  the 
expiration  of  the  lease,  and  therefore,  in  some  respects,  it  must  be  treated  as  a 
purchase  of  an  existing  interest,  still  the  great  disproportion  between  the  value  of 
the  reversion  and  the  income  at  the  date  of  the  sale  is  sufficient,  in  my  opinion,  to 
make  the  rule  apply. 

If  I  made  a  decree  in  the  Defendant's  favour  now,  without  subjecting  his  title  to 
payment  of  interest,  he  would,  although  his  money  has  been  profitably  em-[634]- 
ployed  during  the  whole  eleven  years,  through  my  order  be  enabled  to  buy,  in  posses- 
sion, a  property  for  £9000,  which  eleven  years  ago  was  worth  that  amount,  though 
possession  of  it  could  not  be  obtained  for  eleven  and  a  half  years,  during  the  whole 
of  which  time  the  purchaser  would  have  got  less  than  one  and  a  half  per  cent,  for 
his  money. 

The  Defendant  says  that  if  his  purchase  had  been  completed  eleven  years  ago, 
he  might  have  made  an  arrangement  with  the  tenant  to  purchase  his  interest ;  but 
this  observation  applies  equally  to  all  cases  or  almost  all  cases  where  a  man  buys  a 
property  subject  to  a  subsisting  interest,  which  absorbs  the  whole  or  a  large  part  of 
the  annual  value  of  the  property. 

I  am  of  opinion  that  the  Defendant's  letter  of  the  20th  of  June  1854  does  not 
vary  the  case.  If  he  had  laid  his  money  bye  and  had  given  notice  of  this,  the  case 
would  have  been  different ;  but  as  he  has  not  done  so,  the  letter  of  the  20th  June 
1854  cannot  vary  the  right  of  the  purchaser  in  this  respect.  It  is  merely  the 
assertion  of  a  legal  conclusion  to  result  from  the  circumstances  which  is  to  be 
determined  by  the  decision  of  a  Court  of  Justice. 

I  think  that  the  Defendant  is  not  after  this  delay  compellable  to  complete  the 
contract,  but  if  he  chooses  to  do  so,  he  must  pay  interest  according  to  the  contraeti 
from  the  time  when  it  ought  to  have  been  completed. 

There  are,  however,  one  or  two  other  matters  to  be  mentioned,  which  are 
consequent  upon  this  amount  [635]  of  interest.  It  appears  that  the  tenant  Collins 
and  his  assignees,  for  he  became  bankrupt,  have  not  paid  all  the  rent  due,  and  that 
waste  has  been  committed  on  the  premises,  by  digging  and  removing  brick  earth. 

I  think  that  the  Defendant  is  entitled  to  an  account  of  the  rents,  not  with  wilful 
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default,  which  was  rejected  in  the  case  of  iSWtrtii  r.  Shakgpeare  (5  De  6.  M.  &  G.  517), 
but  to  an  account  of  the  rents  and  profits  received,  and  which,  having  regard  to  die 
circumstances  proved,  ought  to  have  been  received  by  the  vendors ;  and  further, 
that  he  is  entitled  to  an  inquiry  to  ascertain  whether  by  reason  of  any  act  done 
on  the  land,  the  valne  of  the  property  sold  has  been,  to  any,  and  what  extent, 
depreciated.  The  Defendant  is  then  entitled  to  have  the  amounts  to  be  foand 
due  on  the  two  inquiries  set  off  against  the  amount  of  the  interest  due  from  him. 

I  think  the  suit  has  been  occasioned  by  the  question  of  interest,  in  which  the 
Plaintiffs  succeed,  and  that  the  Defendant  must  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing. 

AfiSrmed  by  the  Lords  Justices,  17  Jan.  1866,  except  as  to  costs.  VL.  B. 
1  Ch.  200.] 


[636]    Staniland  v.  Staniland.    June  6,  1865. 

Gift  to  a  widow,  she  maintaining  and  educating  the  testator's  son  and  two  daughters 
thereout,  until  the  son  attained  twenty-one :  Held,  that  the  son,  who  had  married 
and  ceased  to  reside  with  his  mother,  but  was  still  a  minor,  was  not  entitled  to 
maintenance. 

The  testator  devised  his  real  estate  to  trustees  on  the  following  trusts : — 

"Upon  trust  to  permit  and  suffer  my  wife  to  receive  the  rents  and  profits  thereof, 
or  otherwise,  at  their  discretion,  to  pay  the  rents  and  profits  thereof  unto  my  wife 
until  my  son  Joseph  shall  attain  the  age  of  twenty-one  years,  she,  my  vnfe,  maintaining 
and  educating  my  said  son  and  my  two  daughters,  thereout  until  my  said  son  attains  his  said 
age  of  twenty-one  years.  And  from  and  after  his  attaining  that  age,  upon  trust  to  pay 
thereout  the  annuity  or  yearly  sum  of  £40  to  my  said  wife,  during  the  term  of  her 
natural  life,  and  subject  thereto"  he  devised  his  estate  to  his  son  and  daughters 
in  fee. 

The  testator  died  in  1853.  The  three  children  were  maintained  and  educated  by 
their  mother,  but  in  October  1863  the  son,  who  was  still  an  infant,  married  and 
ceased  to  reside  with  his  mother. 

His  mother  insisted  that  her  son  had  thereby  become  forisfamiliated,  and  had  lost 
all  right  to  be  maintained  by  her ;  she  offered  to  maintain  him  if  he  would  return  to 
her  house  and  reside  with  her,  but  she  refused  to  receive  his  wife  into  her  house  or 
to  contribute  to  their  separate  maintenance. 

The  son  however  insisted  that,  under  the  express  words  of  the  will,  he  was 
entitled  to  maintenance  until  he  attained  twenty-one. 

[6371  Mr.  Selwyn  and  Mr.  Bagshawe,  for  the  Plaintiffs. 

Mr.  Southgate  and  Mr.  W.  Pearson,  for  the  Defendants. 

The  Masteb  of  the  Bolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
son,  having  left  the  family,  is  not  entitled  to  a  sum  of  money  to  maintain  him 
elsewhere. 


[637]    Dixon  v.  Barkshibs.    May  29,  June  3,  1865. 

When  clauses  in  a  settlement  are  conflicting,  the  rational  presumption  is  that  a  child 

attaining  twenty-one  takes  a  vested  interest. 
In  a  settlement,  the  limitation  was  to  the  children  "  who  should  be  living  at  the 

time  of  the  decease  of  the  father ; "  this  was  controlled  by  the  gift  over.    £teld,  that 

a  child  who  died  in  the  life  of  her  father,  having  attained  twenty-one,  was  held 

entitled  to  a  share. 

By  the  settlement,  made  in  1827,  on  the  marriage  of  James  Thomas  Gardiner  and 
his  wife,  a  sum  of  money  was  vested  in  trustees,  upon  trust  for  Mr.  Grardiner  for  life, 
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and  after  hie  decease,  "  in  ease  he  should  leave  any  AUd  or  Mdrett  him  swrviving,"  to  pay 
Mr.  Barkshire  an  annuity  of  £200  for  life,  and  a^ply  the  siirplns  in  the  main- 
tenance, &c,  "of  auch  child  or  children"  daring  minority,  and  to  accumulate  the 
Burdlus. 

The  gift  to  the  children  of  the  fund  and  of  the  accumulations  after  the  death  of 
the  survivor  of  the  husband  and  wife,  was  to  pay,  assign  and  transfer  it  as 
follows : — 

Unto  the  child,  if  only  one,  and  if  more  than  one,  then  unto  or  between  and 
among  all  the  children  of  the  said  James  Thomas  Gardiner  lawfully  begotten  and  who 
shouiahe  Uving  at  the  time  of  his  decease,  to  be  divided  between  or  among  the  same 
children,  if  more  than  one,  in  equal  shares  as  tenants  in  common,  [638]  to  be  vested 
in  such  of  the  same  children,  respectively,  as  should  be  a  son  or  sons,  when  and  as  he 
and  they  respectively  should  attain  his  or  their  age  or  respective  ages  of  twenty-one 
years  or  die  under  that  age  leaving  issue  living  at  his  or  their  death  or  respective 
deaths,  and  in  such  of  the  same  children,  respectively,  as  should  be  a  daughter  or 
daughters,  when  and  as  she  and  they  respectively  should  attain  her  or  their  age  or 
respective  ages  of  twenty-one  years,  or  day  or  respective  days  of  marriage,  which, 
as  to  each  of  them,  should  first  happen,  and  to  be  payable  and  paid  as  soon  after 
the  said  respective  ages  or  d^ys  should  be  attained  and  also  after  the  death  of  the 
survivor  of  said  James  Thomas  Ghirdiner  and  Ann  Barkshire  as  conveniently  might 
be. 

"  And  upon  this  further  trust  that  in  ease  any  one  or  more  of  the  said  children  of  James 
Thomas  Gardiner,  being  a  son  or  sons  should  die  under  the  age  of  twenty-one  years 
without  leaving  any  issue  of  his  or  their  body  or  respective  bodies  living  at  his 
or  their  death  or  respective  deaths,  or,  being  a  daughter  or  daughters,  should  die 
under  that  age  and  also  before  she  or  they  respectively  should  have  been  married,  then  " 
the  trustees  were  to  pay  and  transfer  the  original  and  accrued  share  or  shares  of  such 
child  or  children  unto  the  other  or  others  of  them. 

There  was  no  gift  to  the  issue  but  there  was  a  power  of  maintenance,  &c.,  out  of 
the  then  vested  or  expectant  shares. 

The  gift  over  was  in  the  following  words : — 

And  in  case  there  should  not  M  any  child  of  the  said  James  Thomas  Gardiner 
lawfully  begotten  living  at  his  decease,  or  no  child  who  being  a  son  should  [6393 
attaiu  the  age  of  twenty-one  years  or  die  under  that  age  leaving  issue  living  at  his 
death  or  who  being  a  daughter  should  attain  that  age  or  be  married,  then  the  said 
last-mentioned  tinst  funds  and  securities  and  the  accumulations,  dividends  and  income 
thereof  should  be  in  trust  for  the  executors,  administrators  and  assigns  of  the  said 
James  Thomas  Gardiner. 

Mr.  Gardiner  died  in  1858,  his  widow  was  still  living. 

Mary  Deborah  Gkrdiuer  attained  twenty-one,  but  she  died  a  spinster  in  the  life- 
time of  Mr.  Gardiner,  and  her  executor  claimed  a  share  in  the  fund.  There  were  five 
other  children  still  living,  some  of  whom  bad  attained  twenty-one. 

Mr.  Southgate  and  Mr.  Nalder,  for  the  Plaintiff.  Eowgrave  v.  Cartier  (3  Ves.  & 
B.  79);  Woodcock  v.  The  Duke  of  Dorset  (3  Bro.  C.  C.  568) ;  Pmms  v.  Bwdett  (9  Ves. 
428) ;  Baaie  v.  Jackson  (1  Sm.  &  G.  175) ;  Perfed  v.  Lord  Gurzon  (5  Madd.  442) ; 
Torres  v.  Franco  (1  Euss.  &  Myl.  649) ;  SwaUow  v.  Bmns  (1  Kay  &  J.  417) ;  Remnant 
V.  Hood  (27  Beav.  74) ;  Meacher  v.  Young  (2  Myl.  &  K.  490). 

Mr.  Eddis,  Mr.  Hobhouse,  Mr.  Cotton  and  Mr.  Speed,  for  the  Defendants.  Farrar 
V.  Barker  (9  Hare,  737). 

Mr.  Southgate,  in  reply. 

[640]  June  3.  The  Master  of  the  Bolus  [Sir  John  Bomillyl.  After  the  dea,th 
of  the  husband,  the  next  gift  is  "iu  case  he  should  leave  any  child  or  children  him 
surviving."  To  this  point,  the  settlement  is  unambiguous,  the  limitations  in  favour 
of  the  children  are  to  take  effect  only  in  case  James  Gardiner  should  leave  any  child 
surviving  him. 

The  next  limitation,  which  disposes  of  the  capital  after  the  death  of  the  survivor, 
is  to  this  effect:  "Unto  the  child,"  &c.  (see  ante,  p.  537).  Up  to  this  point  there  is 
no  ambiguity ;  it  is  still  amongst  children  who  should  be  living  at  the  aecease  of  the 
father. 
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The  next  cUnse  ia  more  doubtf al,  it  ia  to  thia  effisot :  "  And  upon  thia  farther 
truat,"  &a  (aee  ante,  p.  538).  If  the  word  "  aaid  "  applies  to  childnm  who  surrived 
Mr.  Jamea  Gtardiner,  it  would  still  be  dear ;  but  "  Uie  said  children  "  may  apply  to 
all  the  children  bom  of  Mr.  James  Gardiner,  and  that  would  be  so,  undoubtedly, 
but  for  the  gift  over  in  the  event  of  failure  of  children,  which  ia  in  theae  words : — 
"  And  in  case  there  should  not  be  any  child,"  &c.  (see  amU,  p.  538).  It  ia  dear  that 
the  word  "  or "  is  disjunctive  ;  it  is  equally  dear  that  the  gift  over  ia  not  to  take 
effect  in  the  exact  words  of  this  will,  if  James  had  any  chUd  who  predeceased  him 
leaving  a  child.  It  is  equally  clear  that  I  cannot  introduce  any  words  into  thia 
settlement  for  the  purpose  of  making  the  ^t  to  the  executors  of  Jamea  Oardiner 
depend  upon  the  fact  of  no  child  surviving  him,  or  that,  if  tiiey  died,  they  died  under 
twenty-one  without  issue.  To  do  that,  i  must  introduce  such  words  as  theae : — "  If 
there  should  be  no  child  living  at  his  decease  or  boMg  tudi,  no  sudi  [641]  child,"  tee. 
The  result  would  be  that  I  should  be  compelled  to  hold  that  if  James  had  hiid  an 
only  child  who  had  predeceased  him  leaving  issue,  that  child  and  hia  iaaue  would  be 
excluded,  and  that  the  settlor  died  inteatate. 

I  think  that  thia  oaae  comes  within  the  principle  laid  down  in  Homgraoe  v.  CarUer 
<3  y.  &  B.  79),  and  the  oases  there  cited  by  Sir  William  Grant.  The  case  of  Tarn* 
v.  Fnauo  (1  R.  &  M.  649),  to  which  I  was  referred  by  Mr.  Southgate,  ia  atill  stronger 
than  tihe  ^reaent,  and  which,  in  the  drcumstances,  is  very  dose  to  the  present  case. 
I  am  of  opinion  that  the  words  of  the  Master  of  the  Holla,  in  that  oaae,  are  strictly 
applicable  to  the  preaent,  viz.,  the  "gift  over  is  not  to  take  effect  unless  all  the 
children  die  under  age  and  unmarried.  This  is  inconsistent  with  the  clause  which 
imports  that  a  child  to  take  must  survive  "  Mr.  James  Gardiner,  "  and  where  clauses 
are  conflicting,  the  rational  presumption  is,  that  a  child  attaining  twenty-one  takes  a 
vested  interest." 

I  am  of  opinion,  therefore,  that  Mary  Deborah  Gardiner,  who  attained  twenty- 
one  and  died  before  her  father,  took  a  vested  interest,  and  that  the  payment  of  j£350 
to  her  executor  was  correct  and  ought  to  be  allowed. 

[642]    PnnNGEB  v.  Amblbb.    March  23,  186S. 

[S.  C.  12  L.  T.  133.] 

A  testator  gave  to  the  Plaintiff  an  annuity  of  £100  for  life,  "to  be  raised  out  of  hia 
freehold  property."  Thia  conaiated  of  a  reversion,  subject  to  a  life-estate,  in  free- 
holds which  trustees  had  power  to  lease,  sell  and  exchange.  Held,  that  the  annuity 
was  payable  from  the  testator's  death,  and  that  the  Plaintiff  was  entitled  to  have 
the  pajrment  of  it  provided  for  by  a  sale  of  the  reversion. 

In  August  1862  John  Bunn  conveyed  his  freeholds  to  trustees  in  fee,  in  truat  for 
himaelf  for  life,  with  remainder  to  Mrs.  Ambler  for  life,  with  remainder  upon  such 
trusts  as  he  should  by  his  will  appoint,  and  in  default,  upon  trust  for  Mrs.  Ambler  in 
fee.    The  deed  gave  to  the  trustees  powers  of  leasing,  selling  and  exchanging. 

By  his  will,  made  in  November  following,  John  Bunn,  after  referring  to  the  power, 
"  gave,  devised  and  bequeathed  to  his  dear  sister  Anne  Pettinger,  during  her  life,  an 
annuity  or  annual  payment  of  £100,  to  be  raised  out  of  his  freehold  property." 

The  testator  died  in  July  1863. 

The  annuity  to  Anne  Pettinger  having  fallen  into  arrear,  she  instituted  this  suit 
to  have  the  reversion  sold  and  the  produce  applied  in  payment  of  the  arrears  and 
future  payments  of  her  annuity. 

Mr.  Selwyn  and  Mr.  Hardy,  for  the  Plaintiff,  asked  for  a  sale  and  a  direction  for 
payment  of  the  annuity.  See  Oupit  v.  Jackson  (M'Gleland,  495) ;  Pitard  v.  Mitdutt 
(14  Beav.  103);  fFhOe  v.  James  (26  Beav.  191). 

Mr.  Southgate  and  Mr.  Swanston,  for  Mr.  Bunn  [643]  and  a  truatee,  argued  that 
the  annuity  was  postponed.  They  resisted  the  sale,  which  they  said  would  render 
ineffectual  the  powers  vested  in  the  trustees. 

Thx  Master  of  the  Bolls  made  a  declaration  that  the  Plaintiff  was  entitled  to 


Digitized  by 


Google 


MBUT.ia.  3POTTS.«.;8UBB  i7x4p 

M  life  annuity  of  £100  from  tbe  d«ath  of  tbe  testator,  and  he  ordei^d  a  sale  of  the 
reyeraion  of  the  freefaoldB,.  ezpeotant  on  the  deceaae  of  Mra.  Ambler^  in  oi^er  that  the 

frooeeda  might  be  applied  iu  discharge  of  the  arreara  and  future. payments  of  the 
'laintifiTs  annuity;. 

Eeg.  Lib.  1865,  B.  fol.  784. 

[B43]    Potts  t>.  Sure.    June  7,  8,  23,  1865. 
[S.  C.  13  W.  R.  909.] 

A  son  attained  twenty-one  in  1855,  and  in  1867  he  conveyed  to  his  father  his 
reversionary  estate  and  interest,  in  consideration  of  moneys  advanced  for  his 
commission,  outfit  and  debts  during  his  minority,  and  a  further  sum  of  X500  then 
advanced  :  Held,  that  the  deed  could  not  stand  except  as  a  security  for  the  £500. 

The  doctrine  laid  down  in  Hoghton  v.  HoghUm,  15  Beav.  278,  adhered  to. 

Transaction  between  father  and  son,  seven  years  after  this  latter  came  of  age,  by 
which  the  father  obtained  a  benefit  of  £5790  in  the  event  of  the  son  dying  without 
children,  supported ;  there  being  a  valuable  consideration  on  the  part  of  the  father, 
tbe  settlement  being  a  fit  and  proper  family  arrangement,  and  the  transaction  not 
having  been  impeached  until  after  the  death  of  the  father. 

The  facts  of  this  case  are  fully  stated  in  the  judgment.     It  was  argued  by 

Mr.  Southraite  and  Mr.  George  W.  Collins,  for  the  Plaintiff,  who  cited  Tweddell 
V.  Twedddl  (I  Turn.  &  R.  1) ;  Hoghton  v.  Hoghton,  (15  Beav.  278) ;  Carpenier  v.  Heriot 
(1  Eden,  338) ;  Baker  v.  Bradley  (7  De  G.  M.  &  G.  621). 

[644]  Mr.  Hobhouse  and  Mr.  Pearson,  for  Mr.  Surr.  They  cited  Bellamy  v. 
Sabine  (2  PhiU.  438);  Stewart  v.  StewaH  (6  CI.  &  Fin.  911);  Lcuetm  v.  CampUm 
(18  Beav.  87). 

Mr.  Everitt,  for  Reed. 

Mr.  Colt,  for  the  PlaintifTs  brothers,  referred  to  Petre  v.  Espinasse  (2  Myl,  &  K. 
496)  ;  Dimsdale  v.  Bimsdale  (3  Drew.  566). 

Mr.  Torriano,  for  the  infant  children. 

Mr.  Southgate,.  in  reply. 

June  23.  Thk  Master  of  the  Rolls  [Sir  John  Romillyl  This  is  a  suit  seeking 
to  set  aside  a  deed  dated  the  26th  February  1862,  which  the  Plaintiff  alleges  he  was 
induced  to  execute  by  the  influence  exercised  over  him  by  his  father.  In  form,  the 
bill  prays  relief  in  respect  of  two  former  deeds  which  I  shall  have  occasion  to  mention, 
bat,  in  truth,  this  is  only  ancillary  to  the  relief  asked  in  respect  of  the  deed  of 
Febroary  1862,  which  is  the  only  deed  binding  the  Plaintiff,  if  the  transaction 
relating  to  it  be  valid.  If,  however,  this  deed  be  declared  to  be  invalid,  then  it  will 
require  a  consideration  to  what  extent  the  other  deeds  can  be  allowed  to  have  any 
foroe  or  effect. 

Under  the  will  of  a  gentleman  of  tbe  name  of  John  Bayley,  who  died  in  February 

1827,  and  by  reason  of  the  determination  of  the  previous  estates,  considerable  [6461 
real  and  personal  property  were  vested  in  trustees,  which  in  the  year  1855  were  held 
in  trust  for  George  Potts,  the  father  of  the  Plaintiff,  for  life,  with  remainder  to  the 
children  of  the  said  Gteorge  Potts,  and  their  heirs,  executors  and  administrators, 
equally  to  be  divided  between  them,  to  be  vested  interests  on  attaining  twenty-one. 
Besides  this,  on  the  marriage  in  November  1828,  of  Mr.  George  Potts  with  the  since 
deceased  mother  of  the  Plaintiff  and  by  a  settlement  bearing  date  the  10th  November 

1828,  £5000  consols  were  settled  in  trust  for  George  Potts  for  life,  and  after  his 
decease  in  trust  for  his  wife  for  her  life,  and  upon  the  decease  of  the  survivor,  in 
trust  for  the  children  of  the  marriage,  as  the  husband  and  wife  should  jointly  appoint, 
and  in  default  as  the  survivor  should  appoint,  and  in  default  of  any  appointment 
equally  between  them. 

G«orge  Potts  had  three  children,  the  Plaintiff  George  Edward  B.  Potts,  who  was 
the  eldest,  Walter  Jeffery  Potts  the  second  son,  and  Charles  Denis  Potts  the  third 
aon,  who  are  both  Defendants  on  this  record. 

R.  vin.— 24* 
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Walter  J^fery  Potts  hu  married  and  has  four  cliildren,  who  are  also  Defendanta, 
by  reason  of  the  interest  they  are  supposed  to  take  under  the  instrument  of  Febmaty 
1863,  which  is  sought  to  be  set  aside. 

In  1865  the  Plaintiff  attained  twenty-one,  and  in  the  latter  end  of  1856  the 
Plaintiff,  being  in  embarrassed  circumstances,  applied  to  his  father  for  assistance, 
which  he  consented  to  afford,  on  having  an  assignment  of  the  Plaintiff's  reTernonaiy 
interest  under  the  will  of  Mr.  Bayley.  This  was  assented  to  by  the  Plaintiff,  and 
aoeordinglv,  by  an  indenture  dated  the  3d  January  1867,  and  made  between  the 
Plaintiff  of  the  first  part,  [616]  Oeorge  Potts  of  the  second  put,  the  Defendant  Sarr 
of  the  third  part,  and  two  trustees  of  the  fouitii  part,  after  reciting  that  Oeorge  Potts 
had,  in  1849,  obtained  from  the  Plaintiff  a  commission  in  Her  Majesty's  Navy,  and 
whilst  he  continued  in  the  Navy,  vis.,  until  the  year  1864,  when  he  left  the  service, 
had  expended  in  the  whole  upwards  of  ;£2000  in  providing  outfits  and  paying  the 
debts  of  the  Plaintiff^  and  that  in  the  year  1864  Oeoi^  Potts,  at  the  request  of  the 
Plaintiff!  ^""^  {Mi<l  ^^^  advanced  and  lent  the  sum  of  £1296  for  a  commission  in  the 
Hussars,  and  had  afterwards,  at  the  like  request,  paid,  advanced  and  lent  further 
sums,  amounting  in  the  whole  to  £2500,  for  and  on  account  of  the  Plaintiff^  for  outfits 
for  him  and  for  nis  debts,  and  that  the  Plaintiff  had  since  contracted  further  debts 
which  he  was  unable  to  meet,  and  had  applied  to  Oeorge  Potts  to  advance  him  the 
sum  of  £600,  to  enable  him  to  pay  such  debts,  which  G^rge  Potts  had  agreed  to  do, 
on  having  an  absolute  assignment  of  all  and  singular  the  share  and  interest  of  the 
Plaintiff  under  the  will  of  John  Bayley,  and  under  the  settlement  of  the  10th 
November  1828  made  to  him :  It  vxu  wiikessed  that,  in  consideration  of  the  two  sums 
of  £1200  and  £2500  (making  toother  £3790,  and  of  the  £500  paid),  the  Plaintiff 
conveyed  his  reversionary  estate  m  the  real  estate  of  John  Bayley  and  his  contingent 
interest  under  the  indenture  of  the  20th  of  November  1828  to*  his  father  absolutely. 

Upon  the  evidence,  I  have  no  doubt  that  the  Plaintiff  understood  the  effect  of  this 
deed,  but  having  regard  to  the  circumstance  that  only  £600  was  paid  to  the 
Plaintiff,  and  that  the  father  claimed  to  be  a  creditor  for  commission  purchased  and 
for  sums  paid  for  the  benefit  and  outfit  and  advancement  of  his  son  while  a  minor, 
which  he  certainly  was  not  entitled  to  do,  if  this  deed  [647]  were  the  only  matter 
complained  of,  I  should  be  of  opinion  that  it  could  not  stand  as  an  assignment  of  the 
Plaintiff's  reversionary  interest,  otherwise  than  as  a  security  for  the  sum  of  £500, 
which  was  advanced  on  the  occasion  of  the  execution  of  that  deed. 

In  the  year  1860  Mr.  Oeorge  Potts,  the  Plaintiffs  father,  was  desirous  of  borrow- 
ing £2600  on  the  security  of  this  property  left  bv  Mr.  Bayley,  and,  through  Messrs. 
Surr  &  Oribble,  he  applied  to  Mr.  Samuel  Clark,  a  Defendant  who  has  since  been 
dismissed,  to  lend  this  amount  The  conveyancer  of  that  gentleman,  to  whom  the 
papers  were  sent,  objected  to  the  deed  of  3d  of  January  1867,  as  being  only  valid  as 
a  security  for  £500 ;  but  stated,  that  if  the  Plaintiff  would  now,  instructed  by  inde- 
pendent advice,  knowingly  and  voluntarily  confirm  that  deed  to  Mr.  Clark,  he  mij^t 
safely  advance  his  money  on  the  security  of  it  This  accordingly  the  Plaintiff  agreed 
to  do,  and  thereupon,  on  the  14th  December  1860,  a  deed  was  executed  by  and  between 
Greorge  Potts  of  the  first  part,  the  Plaintiff  of  the  second  part,  and  Mr.  Clark  of  the 
third  part  This  deed  recited  the  proposal  to  Clark  to  advance  the  £2600,  all  the 
objections  taken  to  the  deed  of  3d  of  January  1857,  and  that  it  might  possibly  be 
impeached  by  the  Plaintiff,  on  the  ground  of  the  same  having  been  obtained  from  him 
under  personal  influence  while  under  the  pressure  of  pecuniary  difficulties,  but  the 
Plaintiff  having  been  fully  informed  of  such  objection  and  the  nature  and  bearing 
thereof,  and  having  well  considered  the  same  under  adequate  independent  professionu 
advice  from  a  solicitor  appointed  by  himself  for  that  purpose,  and  being  also  free  from 
all  parental  influence  or  other  undue  pressure  (as  he  thereby  acknowledged),  he  had, 
in  order  to  induce  Mr.  Samuel  Clark  to  waive  such  objection  and  to  advance  the  said 
sum  on  the  said  security  proposed,  [648]  agreed  to  join  therein  in  manner  thereinafter 
mentioned,  but  without  prejudice  to  any  arrangement  which  might  be  come  to  between 
him  and  Oeorge  Potts  (subject  to  the  said  security)  in  regard  to  the  said  indenture. 
The  Plaintiff  and  his  father  concurred  in  giving  to  Clark  a  mortgage  for  £260  on  the 
property  contained  in  the  will  of  Bayley  and  the  settlement 

Unquestionably,  as  regards  Mr.  Clark,  this  was  a  valid  transaction  binding  on  the 
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Plaintiff,  who  executed  this  deed  with  his  eyes  open ;  it  appears  howerer  that  he  only 
got  £50  from  his  father  in  consideration  of  bis  joining  in  the  conveyance. 

The  third  deed  was  executed  a  little  more  than  one  year  after  this  transaction.  It 
bears  date  the  26th  February  1862,  and  was  made  between  Geotge  Potts,  the  father, 
of  the  first  part,  the  Plaintiff  of  the  second  part,  and  the  Defendants  Surr  and  Reed 
of  the  third  part.  It  was  to  this  effect : — It  recited  the  will  of  the  testator,  and  the 
settlement  made  on  the  marriage  of  George  Potts,  and  the  interest  of  the  Plaintiff 
under  these  instruments.  It  recited  that  since  the  indenture  of  3d  of  January  1857 
George  Potts  had  advanced  sums  of  money  amounting  in  the  whole  to  JS476,  unto  or 
for  the  benefit  and  at  the  request  of  the  Plaintiff,  for  which  he,  George  Potts,  held 
promissory  notes,  and  these  sums,  with  interest  on  them,  remained  due  to  him.  It 
recited  the  indenture  of  14th  December  1860,  and  it  then  continued  to  the  following 
effect : — That  further  questions  having  arisen,  or  being  still  subsisting  between  Ghorge 
Potts  and  the  Plaintiff,  touching  the  validity  and  operation  of  the  indenture  of  me 
3d  of  JanuaiT  1857,  and  the  adequacy  of  the  consideration  for  the  conveyance  and 
assignment  thereby  made,  George  Potts  and  the  Plaintiff,  with  a  view  to  an  [649] 
amicable  adjustment  of  such  questions,  and  to  a  family  arrangement  between  them  in 
regard  thereto,  had  proposed  and  agreed  to  join  in  conveying  and  assigning  the  said 
reversionary  share  and  interest  late  of  the  Plaintiff,  which,  by  the  indenture  of  the 
dd  of  January  1857,  were  expressed  to  be  conveyed  and  assigned  by  him  to  George 
Potts ;  //  toas  witnessed  that  George  Potts  and  the  Plaintiff  conveyed  and  confirmed 
to  trustees  the  Plaintiffs  share  in  the  property,  subject  to  the  life  interest  of  Geoige 
Potts,  and  to  the  mortgage  of  £2600,  upon  trust  to  sell,  realize  and  invest,  and  then 
to  hold  upon  such  trusts  as  the  father  and  son  should  appoint,  and  subject  thereto, 
for  George  Potts  for  life,  and  then  upon  certain  uncontrolled  discretionary  trusts  for 
the  maintenance  of  the  Plaintiff,  his  wife  and  issue,  and  after  his  death  upon  certain 
trusts  for  his  issue,  and  in  case  there  should  be  no  child  of  the  Plaintiff  who  should 
live  to  attain  a  vested  interest  in  the  trust  funds,  then  npon  trust  that  the  trustees 
should,  after  the  decease  of  George  Potts,  and  upon  the  failure  or  determination  of 
the  trusts  aforesaid  in  his  lifetime  if  they  should  so  determine,  raise  the  three  sums  of 
X2000,  £1290,  £2500,  making  together  the  sum  of  £5790,  so  paid  or  expended  by 
George  Potts  for  the  benefit  of  the  Plaintiff  mentioned  in  the  indenture  of  the  3d  of 
January  1857,  together  with  interest  thereon  at  £5  per  cent,  per  annum,  from  the 
time  of  the  failure  of  such  trusts,  and  should  pay  this  sum  to  him,  Georse  Potts,  his 
executors,  administrators  and  assiens,  as  part  of  his  personal  estate,  in  full  discharse 
of  all  G^ree  Potts's  claim,  and  subject  tnereto,  as  to  the  residue  of  the  trust  funds, 
upon  trust  for  all  the  children,  grandchildren,  or  more  remote  issue  of  the  said  George 
Potts,  other  than  those  of  the  Plaintiff,  and  of  the  Defendant  James  William  Beed,  as 
the  Plaintiff  should,  by  deed  or  will,  appoint,  and  in  default,  upon  trust  for  all  the 
[600]  children,  grandchildren,  or  more  remote  issue  of  the  said  George  Potts,  being 
within  the  limit  of  perpetuities,  as  Geor^  Potts  should  by  deed  or  will  appoint,  and 
in  default  for  all  the  children  of  George  Potts,  other  than  and  except  the  Plaintiff,  in 
equal  shares. 

The  deed  contained  a  hotchpot  clause,  and  also  a  ckuse  to  this  effect : — That  if 
the  Plaintiff  should  become  bankrupt,  or  sell,  &c.,  or  anticipate  the  income  pay- 
able during  his  life,  and  in  certain  other  like  events,  the  trusts  of  the  income 
during  his  ufe  should  cease,  and  the  income  should  be  applied  as  if  he  were  actually 
dead. 

On  the  following  day,  and  as  part  of  the  same  transaction,  an  indenture  bearing 
date  the  27th  February  1862  was  executed  by  George  Potts  and  the  Plaintiff  of  the 
first  part,  Messrs.  Surr  &  Gribble  of  the  second  part,  by  which  the  Plaintiff  and  his 
father  executed  the  power  of  appointment  contained  in  the  deed  in  favour  of  the 
Plaintiff,  and  raised  £1000  for  Messrs.  Surr  &  Gribble,  with  interest  at  £5  per  cent 

fer  annum  to  be  paid  to  him.  Of  this  £1000  £500  was  paid  to,  or  on  behalf  of,  the 
laintiff,  and  the  remaining  £500  was  paid  to  George  Potts— £250  on  account  of 
moneys  alleged  to  have  been  paid  by  him  on  behalf  of  the  Plaintiff  since  the  indenture 
of  the  3d  January  1857  ;  £250  on  account  of  the  interest  to  be  paid  to  Messrs.  Surr 
&  Gribble  for  five  years  on  the  said  loan,  which  the  father  undertook  to  pay. 

On  the  20th  of  September  1863  George  Potts  died,  and  the  Defendants  James 


Digitized  by 


Google 


74S  POTTS  v.  Bxma. 

William  Re«d  and  Walter  Jefbry  Potts  are  the  executors  of  bis  ivill,  anct  they  have 

duly  proved  it. 

By  the  will  of  Gleorge  Potts,  no  appoiDtment  is  made  [681]  of  X5000,  but  it  reeites 
and  confirms  the  deed  of  the  26th  of  February  1862. 

The  first  question  to  be  considered  is,  whether  the  deed  of  26th  of  February  1863 
is  valid  or  invalid  Y  If  invalid,  the  validity  of  the  deed  of  January  1857  will  have  to 
be  oonsidered ;  if  valid,  a  question  will  arise  whether,  under  it  and  the  transaction 
which  took  place  contemporaneously,  the  Plaintiff  has  any  and  what  claim  against  the 
estate  of  George  Potts  his  father. 

It  is  properly  observed  that,  in  cases  of  this  description,  two  things  are  to  be 
examined  into ;  the  first  is,  whether  the  person  who  made  the  settlement  understood 
the  full  effect  of  it ;  and  the  second  is,  whether  if  he  did  so  understand  it,  he  was 
subjected  to  undue  influence  or  pressure,  which  induced  him  to  join  in  the  transaction 
and  to  execute  the  conveyance. 

With  respect  to  the  former  question,  it  must  be  answered  against  the  Plaintiff. 
It  is,  I  think,  clear,  that  he  understood  the  full  effect  of  all  these  deeds  at  the  time 
when  he  executed  them.  On  examining  the  deed  of  1862,  the  only  objectionable  part 
of  it  is  the  securing  £5790  to  George  Potts,  of  which,  as  far  as  I  can  gather  from  the 
evidence,  £500  paid  to  or  for  the  benefit  of  the  Plaintiff  in  the  first  transaction,  £50 
paid  to  him  in  the  second,  and  £426  paid  for  his  benefit  in  the  third  transaction,  was 
all  that  could  be  lawfully  claimed  by  Mr.  George  Potts  as  being  due  to  him  from  his 
son.  But  this  is  certain,  that  when  the  Plaintiff  executed  the  second  indenture  of 
December  1860,  he  had  independent  advice,  and  the  right  he  had  to  set  aside  the  deed 
of  January  1867,  or  rather  to  make  it  stand  as  a  security  for  £500  only,  and  the  grounds 
of  its  invalidit;^,  [562]  except  to  the  extent  above  mentioned,  were  fully  and  accurately 
explained  to  him.  luiowing  this,  he  consented  to  execute  the  third  deed  of  February 
1862. 

The  next  question  is,  whether  he  was  under  undue  influence  at  the  time  he  executed 
this  deed,  and  if  he  was,  whether,  having  regard  to  the  character  and  scope  of  the 
deed,  such  influence  is  sufficient  to  enable  him  to  call  on  this  Court  to  relieve  him 
from  the  effect  of  it.  He  attained  his  age  of  twenty-one  years  in  1855,  at  what  time 
I  have  not  been  able  to  discover,  at  the  end  of  February  1862  he  was  above  twenty- 
six  years  of  age,  and  probably  nearly  twenty-seven,  he  was  an  officer  in  the  army- 
acquainted  with  the  world.  On  the  other  hand,  he  was  in  great  pecuniary  embarrass- 
ment, and  bad  no  hope  or  means  of  escaping  from  it,  except  through  the  assistance  of 
his  father  ;  and  his  father  refused  to  afford  any  such  assistance,  except  on  the  condition 
of  the  Plaintiff's  executing  this  deed  in  question.  I  think,  on  the  evidence,  that  this 
would  be  sufficient  to  set  aside  the  deed,  or  to  make  it  stand  merely  as  a  security  for 
the  money  actually  advanced  to  or  for  the  benefit  of  the  Plaintiff,  if  the  deed  were  a 
mere  one-sided  deed  for  the  benefit  of  the  father.  But  this  is  not  so,  and  although  I 
have  fully  stated  this  deed,  it  becomes  necessary  to  refer  again  to  the  provisions  of  it 
and  to  the  situation  of  the  parties. 

The  manner  in  which  I  stated  the  law  on  this  subject,  in  the  case  of  Ho^Um  v. 
Hoghton  (15  Beav.  278),  appears  to  me,  on  reflection,  to  be  correct.  It  is  in  these 
words  (15  Beav.  306) : — "The  rule  to  be  drawn."    [His  Honor  read  the  passage.] 

It  would  appear,  at  first  sight,  that  these  observations,  [653]  when  applied  to  this 
deed,  would  establish  that  the  sum  of  £5790  secured  to  the  father  was  a  benefit  obtained 
by  him,  not  already  possessed  by  him,  and  that,  therefore,  the  deed  would  be  bad  ; 
but,  on  the  other  hand,  it  is  necessary  to  look  at  what  the  Plaintiff  got  or  secured  by 
this  deed  which  he  did  not  already  possess.  It  is  not  a  voluntary  deed,  the  deed  was 
not  without  consideration,  if  the  son  had  derived  no  benefit  from  the  transaction,  it 
might  be  difficult  to  sustain  it ;  but  the  limitations  which  appear  on  this  deed,  as 
well  as  the  consideration  given  to  the  son  for  the  execution  of  it,  considerably  modify 
the  inference  to  be  drawn  from  the  advantage  obtained  by  the  father.     In  the  first 

Elace,  this  sum  in  question  is  secured  to  the  father,  only  in  the  event  of  the  Plaintiff 
aving  no  children.  It  was,  therefore,  highly  improbable  that  the  father  should, 
during  his  life,  derive  any  personal  benefit  from  this  stipulation.  In  the  second  place, 
the  father  had  the  power  of  appointing  £5000,  under  the  marriage  settlement,  in  such 
a  manner  as  wholly  to  exclude  the  PUintiff  from  deriving  any  benefit  from  it    Though 
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he  was  not  prevented  from  doing  this  by  any  covenant  in  the  deed,  he  seems  to  have 
considered  that  he  was  bound  not  to  do  so,  and  he  has  died  accordingly  without 
making  any  appointment  to  exclude  the  Plaintiff. 

In  the  third  place,  it  was  part  of  the  same  transaction  that  the  father  should  assist 
the  Plaintiff  in  raising  £1000,  which  was  required  for  his  necessities,  and  this 
was  accordingly  done.  For  the  purpose  for  which  I  am  now  considering  the  question, 
the  circumstance  that  only  ;C500  of  this  was  paid  to  him  is  immaterial ;  without 
the  assistance  of  his  father,  this  sum  could  not  have  been  raised  by  the  Plaintiff, 
except  at  a  ruinous  sacrifice.  .  . 

[564]  In  the  fourth  place,  the  father  was  virtually  a  creditor  of  the  son  for  £976, 
which  he  gave  up  for  the  reversionary  sum  of  ^790,  secured  to  him  after  the  death 
of  his  son  without  leaving  issue. 

And  lastly,  in  all  other  respects,  except  the  securing  this  £5790  to  the  father,  the 
settlement  is  a  fit  and  proper  one,  and  one  which,  having  regard  to  the  state  of  the 
family^,  might  properly  be  required  by  the  father  from  his  son.  These  peculiarities 
diversify  the  case  from  almost  all  which  are  to  be  found  in  the  books. 

In  addition  to  all  this,  although  the  delay  is  not  great,  still  the  fact  is  that  the 
bill  is  not  filed  till  after  the  death  of  the  father.  It  is  impossible  to  know  what 
course  he  would  have  adopted  with  regard  to  the  appointments  he  had  the  power 
of  making,  if  he  had  known  that  the  deed  could  not  be  maintained.  If  it  had  been 
expressly  stated  on  the  face  of  the  deed  that  it  was  executed  in  consideration  of  the 
father  not  excluding  his  son,  the  Plaintiff,  from  any  share  of  the  £5000 ;  and  also 
in  consideration  of  his  assisting  his  son  in  raising  £1000  to  be  paid  to  him  at  once, 
and  in  consideration  of  his  father  relinquishing  the  debt  of  £976  then  due  to  him 
from  the  Plaintiff,  I  should  have  considered  that  this  was  a  sufficient  consideration  to 
support  the  deed,  though  the  £5970  had  been  a  gift  to  the  father  out  of  the  son's 
estate  in  the  event  of  the  son  having  no  children ;  provided  of  course,  and  on  the 
assumption  that  the  contents  of  it  were  fully  known  to  the  son  at  the  time  when  he 
executed  it,  which,  as  I  have  stated  already,  cannot,  on  the  evidence,  in  my  opinion, 
be  doubted. 

I  am,  therefore,  of  opinion  that  I  cannot  make  any  [666]  decree  to  direct  this 
deed  to  be  delivered  up  to  be  cancelled. 

The  next  question  is,  the  effect  of  it  7  And  this  resolves  itself  solely  into  a 
question  of  account  between  the  estate  of  George  Potts  and  the  Plaintiff.  With 
respect  to  tJie  £2600  mortgage  which  was  raised  and  paid  to  Mr.  Potts  and  which 
by  this  deed  was  made  or  continued  a  first  charge.on  the  property  of  the  Plaintiff, 
and  which  has  since  been  paid  to  the  mortgagees,  I  see  nothing  in  this  deed  to  make 
this  the  debt  of  the  son  in  lieu  of  the  debt  of  the  father,  and  the  estate  of  the  father 
will  consequently  be  liable  to  repay  that  amount  to  the  Plaintiff.  I  am  also  of 
opinion  that  as  only  £500  of  the  £1000  was  paid  to  the  son,  the  remainder,  which 
was  retained  by  or  paid  to  the  father,  must  be  paid  to  the  son,  who  is  liable  to  repay 
the  £1000  and  interest  advanced  by  Messrs.  Surr  &  Gribble.  The  estate  of  the 
father,  therefore,  is  liable  to  repay  that  amount  to  the  Plaintiff ;  but  beyond  this  I 
am  of  opinion  that  I  cannot  go. 

I  am  willing  to  make  a  declaration  to  the  effect  of  what  I  have  stated.  I  think 
that  the  costs  of  all  parties  now  before  the  Court  must  be  paid  out  of  the  fund  in 
question,  that  is,  the  fund  settled  by  the  deed,  and  that  the  residue  of  it  must  be 
invested  on  the  trust  of  the  deed  itself,  viz.,  in  favour  of  the  Plaintiff  for  life,  and 
afterwards  for  his  wife  and  children,  if  he  should  have  any,  and  subject  thereto,  to 
pay  £5900  to  the  estate  of  the  father,  for  the  other  children  of  the  father,  George 
Potts,  and  their  issue. 
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[566]    /»  re  Thx  Bank  of  Oibbaltab  and  Malta  (LnanD).    June  3,  5,  22,  1865. 

[AflSrmed,  L.  R.  1  Ch.  69 ;  35  L.  J.  Ch.  49;  IS  L.  T.  386;  11  Jur.  (N.  S.)  916 ;  14 
W.  R.  69.  See  In  re  BemgoUus  Wine  Comftms,  1867,  L.  B.  3  Ch.  21 ;  /»  r«  Ro^ai 
Hotel  Comfony  of  Qreai  Farmoui^  1867,  L.  R  4  Eq.  249;  In  re  BrighUm  Bretoery 
Comfcmy,  1868,  37  L.  J.  Ch.  279 ;  Stringer's  etue,  1869,  L.  R  4  Ch.  480  (n.) ;  Sonets 
ease,  1870,  L.  R.  6  Ch.  114 ;  /n  re  Gold  Camfany,  1879,  11  C%.  D.  716 ;  SUber  Ugid 
Company  v.  SQber,  1879,  12  Ch.  D.  724.] 

Th»  165th  section  of  "  The  Companies  Act,  1862  "  (25  Sc  26  Vict  c.  89)  which  enables 
the  Court  to  compel  a  director,  &&,  to  repay  any  moneys  of  the  company  misapplied 
or  retained,  can  only  be  exercised  where  the  winding  ap  is  compulsory. 

The  above  section  was  intended  to  apply  to  cases  free  from  much  complication  and 
di£Sculty. 

Petition  by  sharehcdders,  under  a  voluntary  winding  up,  to  make  directors  repay 
moneys  applied  by  them  improperly  and  vUra  viret,  dismissed,  the  proper  remedy 
(if  any)  being  by  bill. 

The  company  was  registered  and  incorporated  in  1863. 

By  the  articles  of  association  sums  of  £2000  and  £1000  were  to  be  paid  to 
Mr.  Cookson  (the  projector)  for  preliminary  expenses,  &c.,  when  the  capital  (£250,000) 
had  been  subscribed  for,  and  the  deposits  of  £2  per  share  paid  thereon,  but  they  bad 
never  happened. 

In  1865  the  company  resolved  upon  winding  up  voluntarily,  and  two  liquidators 
were  appointed  for  that  purpose.  They  had  proceeded  so  far  as  to  pay  the  debts, 
and  ver^  little  remained  to  complete  the  winding  up,  but  they  had  taken  l^al 
proceedings  to  recover  calls. 

This  was  a  petition  presented  by  five  shareholders  against  the  four  directors,  the 
liquidators  and  the  company,  praying  that  the  company  might  be  wound  np  by  the 
Court,  or  if  not,  under  the  supervision  of  the  Court,  and  that  Mr.  Cookson  and  the 
four  directors  might  be  respectively  ordered  to  account  for  and  pay  to  the  official 
liquidator  "  all  sums  of  money  belonging  to  the  company  improperly  received  by  or 
paid  to  them,"  together  with  interest. 

The  petition  uleged  that  the  following  acts  had  been  [667]  done  by  the  directors, 
which  were  altogether  vUra  vires: — 

That  they  had  returned  Mr.  Evitt  his  deposit  of  £60  paid  in  respect  of  shares 
applied  for  and  allotted  to  him,  and  had  reduced  by  half  the  number  of  shares  held 
by  three  other  members. 

That  they  had  paid  Mr.  Cookson  £492  for  preliminary  expenses  contrary  to  the 
articles,  £250  for  offices  and  services,  and  had  compromised  his  daims  by  a  further 
payment  of  £1000,  though,  in  the  events  provided  by  the  articles,  nothing  was 
payable  to  him. 

That  they  had  handed  a  cheque  of  the  company  for  £3200  to  a  projected  company 
called  the  Levant  Bank,  in  exchange  for  a  cheque  for  £2500,  with  a  view  to  an 
amalgamation  which  never  took  effect 

The  claim  to  compel  the  directors  to  refund  was  based  on  "  The  Companies  Act, 
1862,"  which,  by  the  138th  section,  enables  contributories  to  apply  to  this  Court, 
where  a  company  is  being  wound  up  voluntarily,  to  determine  any  question  arising 
in  the  winding  up.  The  165th  section  enacts  that  when,  in  winding  up,  it  appears 
that  any  director,  Sec,  has  misapplied  any  moneys  of  the  company,  the  Court  may 
examine  into  his  conduct,  and  compel  him  to  repay  any  moneys  so  misapplied  or 
retained. 

Mr.  Jessel  and  Mr.  C.  A.  Holmes,  in  support  of  the  petition. 

Mr.  Southgate  and  Mr.  Fischer,  for  the  directors. 

Mr.  Bu;gallay  and  Mr.  Pearson,  for  the  liquidators. 

[668]  SeeLindley  on  Partnership  (p.  1070);  Ex  parte  Ckadtmek  (15  Jur.  597); 
Ex  parte  Jchnson  (1  Jur.  (N.  S.)  913);  The  Madrid  and  Valencia  BaUvmy  Company 
(2  Mac.  &  Oor.  169). 
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Thx  Master  of  thx  Rolls.  I  ahall  eonsider  the  oaae,  which  I  thiak  involres 
vwy  important  cousiderations. 

The  first  question  is,  whether  a  bill  is  not  necessary  for  the  purpose  of  obtainiug 
the  relief  asked  against  the  directors. 

Assuming  that  difficulty  to  be  got  over,  the  next  question  arises  under  the  Act  of 
Parliament,  which  is,  whether,  assuming  the  charges  to  be  made  out  on  the 
evidence,  I  can  inquire  into  them  without  taking  cognizance  of  the  whole  matter  by 
making  an  order  for  the  compulsory  winding  up  of  the  bank,  and  thus  transfering 
the  whole  matter  to  Chambers,  or  whether  I  ought  to  act  in  a  manner  ancillary  to 
the  present  proceedings,  and  direct  what  ought  to  be  done  by  those  who  have  the 
conduct  of  them. 

Assuming  all  these  difficulties  got  over,  then  comes  the  question,  whether  such  a 
case  is  made  out  on  the  merits  that  I  ought  to  interfere. 

Jwu  22.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  petition  by 
five  contributories  to  this  bank,  [669]  which  is  now  in  course  of  liquidation  under  a 
voluntary  winding  up,  praying  in  terms  a  oompulsoiy  winding-up  ordep  under  the 
authority  of  the  Court,  and  for  payment  of  certain  sums  by  the  directors.  In  fact, 
what  is  asked  for  at  the  Bar  is  an  order  under  the  138th  section  of  the  Act  2-5  &  26 
Vict.  c.  89,  which  is  to  this  effect :  "  Where  a  company  is  being  wound  up  voluntarily, 
the  liquidators  or  any  contributory  of  the  company  may  apply  to  the  Court  ia 
England,  Ireland,  or  Scotland,  or  to  the  Lord  Ordinary  on  the  bills  in  Scotland  in 
time  of  Vacation,  to  determine  any  question  arising  in  the  matter  of  such  winding  up, 
or  to  exercise,  as  respecte  the  enforcing  of  calls,  or  in  respect  of  any  other  matter,  {Jl 
or  any  of  the  powers  which  the  Court  might  exercise  if  the  company  were  being 
wound  up  by  the  Court,  and  the  Court  or  Lord  Ordinary  in  the  case  aforesaid,  if 
satisfied  that  the  determination  of  such  question  or  the  required  exercise  of  power 
will  be  just  and  beneficial,  may  accede  wholly  or  partially  to  such  application  on  such 
terms  and  subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make  such 
other  order,  interlocutor  or  decree  on  such  application  as  the  Court  thinks  just." 

But  die  object  really  is  that  which  is  mentioned  in  the  latter  part  of  the  prayer 
of  the  petition,  and  this  is  required  to  be  done  under  the  165th  section  of  the  Act, 
which  is  to  this  effect : — 

"Where,  in  the  course  of  the  winding  up  of  any  company  under  this  Act,  it 
appears  that  any  past  or  present  director,  manager,  official  or  other  liquidator,  or  any 
officer  of  such  company,  has  misapplied  or  retained  in  his  own  hands,  or  become  liable 
or  accountable  for  any  moneys  of  the  company,  or  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company,  the  [660]  Court  may,  on  the  application 
of  any  liquidator  or  of  any  creditor  or  contributory  of  the  company,  notwithstanding 
that  the  offence  is  one  for  which  the  offender  is  criminally  responsible,  examine  into 
the  conduct  of  such  director,  manager  or  officer,  and  compel  him  to  pay  any  moneys 
80  misapplied  or  retained,  or  for  which  he  has  become  liable  or  accountable,  together 
with  interest  after  such  rate  as  the  Court  thinks  just,  or  contribute  such  sums  of 
money  to  the  asseta  of  the  company  by  way  of  compensation  in  respect  of  such 
misa^lication,  retainer,  misfeasance,  or  breach  of  trust  as  the  Court  thinks  just." 

What  the  Petitioners  complun  of  is  that  the  directors  have  improperly  applied  the 
asseta  of  the  bank,  that  £1750  were  improperly  paid  to  Faithful  Cookson,  oy  whom 
the  company  was  originally  got  up,  and  also  that  they  returned  half  the  deposito  to 
two  shareholders  by  letting  them  off  for  half  the  number  of  shares  which  had  been 
allotted  to  them. 

Upon  giving  this  case  the  best  consideration  I  can,  I  am  of  opinion  that  the 
combined  effect  of  the  138th  and  the  165th  sections  does  not  enable  me  to  give  the 
Petitioners  the  relief  which  they  ask  on  this  petition.  It  is,  in  fact,  a  bill  for  an 
account  a^nst  the  directors  in  the  form  of  a  petition,  and  the  account  is  one  of  a 
nature  which,  in  my  opinion,  would  require  that  a  bill  should  be  filed  for  the  purpose 
of  taking  it.  The  16oth  section  was,  in  fact,  as  I  understood  it,  intended  to  get  rid 
of  the  objection  taken  in  the  case  of  The  Madrid  and  Falenda  Railwai/  Company ;  but 
though  I  do  not  mean  to  lay  down  that  it  was  not  intended  to  extend  to  giving  power 
to  every  contributory  in  a  winding-up  case  to  call  upon  the  directors  to  account  for 
such  sums  as  might  oe  shewn  to  have  been  retuned  or  improperly  applied  by  \JX1!\ 
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such  director,  I  do  not  think  that  the  object  or  soope  of  the  oUuae  is,  to  mpetsede, 
in  every  case,  the  necessity  of  filing  a  Irill  against  directors  for  an  aeooont,  when  the 
affiiirs  of  the  company  are  in  the  coarse  df  winding  up,  either  Tolantarily  or  under  a 
compulsory  order  for  that  purpose. 

As  I  understand  the  clause  in  question,  a  considerable  discretion  is  given  to  the 
Court  in  these  cases.  In  some  cases  which  may  b&  disposed  of  simply  during  the 
winding  up,  the  Court  may  properly  take  upon  itself  this  duty;  but,  in  cases  of 
difficulty  and  complication,  the  Court  would  probably  consider  that  the  proper  ooorse 
to  be  aclopted  would  be,  by  directing  or  giving  leave  to  the  official  liquidator  to  file  a 
bill.  But  in  any  case,  I  think  the  Court  could  only  properly  exercise  the  power  given 
by  the  165th  section  of  the  Act,  after  it  had  taken  entire  possession  of  the  whole 
matter,  by  making  a  compulsory  winding-up  order,  and  taking  the  management  of 
the  whole  matter  into  its  own  hands.  Unless  this  be  done,  the  138th  section  does 
not,  in  my  opinion,  enable  the  Court  to  direct,  imperatively,  that  any  steps  to  enforce 
such  account  shall  be  taken  in  the  course  of  winding  up  the  company. 

It  is  under  this  section  that  the  present  contributories,  who  are  Petitioners,  ask 
the  Court  to  empower  them  to  proceed  against  the  directors  in  the  manner  pointed 
out  by  the  165th  section.  I  do  not  think  that  a  sufficient  case  is  made  out  for  that 
purpose ;  but  assuming  it  to  be  ao,  I  could  not  compel  the  directors  to  submit  to  such 
account,  unless  I  were  to  put  an  end  to  the  voluntary  winding  up,  and  take  possession 
of  the  whole  matter,  to  do  which,  in  my  opinion,  no  sufficient  case  has  been  made 
out  The  166th  section  was,  I  apprehend,  intended  to  apply  to  cases  free  from  [6631 
much  complication  and  difficulty,  and  not  to  cases  where  questions  of  nicety,  both  (S. 
law  and  fact,  would  have  to  be  tried. 

For  the  purpose  of  considering  this  question,  I  have  read  the  memorandum  of 
association,  the  affidavits  made,  and  looked  into  the  accounts  furnished  to  me,  and  it 
seems  to  be  that  a  question  of  nicety,  both  of  law  and  of  fact,  would  have  to  be 
determined  against  these  directors,  in  order  to  make  them  personally  liable,  and  I 
consider  it  clear  that,  in  such  a  case,  the  directors  are  entitled  to  have  the  whole 
inatter  distinctly  put  in  issue  against  them  by  a  bill  before  they  are  called  upon  to 
answer  the  case  alleged. 

As  for  a  supervision  order,  as  asked  for  by  Mr.  Jessel,  I  am  of  opinion  that  no 
order  of  that  description  (assuming  that  I  have  power  to  make  it  under  this  statute), 
would  be  advisable.  If  it  is  meant,  bv  a  supervision  order,  that  this  Court  is  merely 
to  see  what  is  done  by  the  official  liquidator  in  a  voluntary  winding  up,  and  to 
sanction  his  proceedings,  it  would,  in  that  case,  be  an  idle  expense.  If  more  than 
that  be  meant,  it  would  put  an  end  to  the  voluntary  proceedings  altogether.  In  my 
opinion,  either  this  Court  should  take  the  whole  control  of  the  matter,  or  it  should  lie 
left  to  its  present  mode  of  winding  up. 

I  tiiink  no  case  is  made  out  for  disturbing  the  present  coarse  of  proceeding,  and 
though  it  will  still  remain  open  to  the  Petitioners  to  file  any  sueh  bill  as  they  may 
be  advised  against  the  directors,  I  must  decline  to  make  any  order  on  this  petition. 
The  costs  must  follow  the  event. 

NOTK.— Affirmed  by  the  Lords  Justices,  17th  Nov.  1866.    [L.  R  1  Ch.  69.] 

[563]    Bainton  v.  Bainton.    Jtme  15,  1865. 

Leaseholds  for  life  were  settled  by  deed  on  the  parents  for  life,  with  remainder  to 
the  children  of  the  wife  equally  and  the  heirs  of  their  bodies,  and  if  but  one  child 
then  to  such  child  and  the  heirs  of  his  body,  and  in  default  of  such  issue,  to  the 
heirs  of  the  wife.  Held,  that  there  were  no  cross-remainders  between  the  children, 
and  that  on  the  death  of  a  child  without  issue  and  without  having  made  any 
disposition,  his  share  went  to  the  heir  of  the  wife. 

In  1827  some  leaseholds  for  lives,  limited  to  one  and  his  heirs,  were  conveyed 
to  the  use  of  Mrs.  Elizabeth  Bainton  for  life,  with  remainder  to  her  huslxuid,  Mr- 
Thomas  Bainton,  for  life,  with  remainder  to  the  use  of  all  and  every  the  child  and 
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ehildran  of  Elizabeth'  (the  wife  of  Thomas  Bainton),  lawfally  begotten  or  to  be 
begotten,  and  if  more  than  one,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint-tenants,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies,  of  all  and  every  such  child  and  children  lawfully  issuing; 
and  if  there  shall  be  but  one  such  child,  then  to  the  use  of  such  only  child,  and  the 
l^eirs  of  his  or  her  body  lawfully  issuing,  and  in  default  of  such  issue,  to  the  use  of  the 
heirs  of  the  said  Elizabeth,  the  wife  of  the  said  Thomas  Bainton,  for  ever. 

Mr.  Bainton  died  in  1842  ;  his  wife  Mrs.  Bainton  survived  bim,  and  died  in  1864. 

Mrs.  Bainton  had  eight  children,  and  two  of  them,  Thomas  and  Martha,  had  died 
in  their  mother's  lifetime,  without  having  married  and  without  having  executed  any 
assurance  of  their  shares  in  the  property. 

By. this  special  case,  it  was  contended  by  one  of  the  children,  Henry  William 
Bainton,  who  was  the  heir  at  law  of  Mrs.  Sainton,  that  the  property  was  divisible 
into  eight  shares,  and  that  the  two-eighth  shares,  on  the  [664]  deaths  of  Thomas  and 
Martha  without  issue,  resulted  to  their  mother,  and  had  devolved  upon  hini  as  special 
occupant 

Othw  parties  contended,  that  in  the  events  which  had  happened,  the  property  was 
now  divisible  into  six  shares,  and  that  each  of  the  six  surviving  children  were  entitled 
•bflolutely  to,  or  at  any  rate  to  a  base  fee  in,  one  of  such  six  shares. 

The  question  for  the  opinion  of  the  Court  upon  this  special  case  was,  in  what 
shares  the  Plaintiffs  and  Defendants  were  respectively  entitled  to  the  property,  and 
to  whom  and  in  what  manner  the  trustees  ought  to  convey  the  same. 

Mr.  Bury.  The  property  is  divisible  into  sixths.  It  is  not  intended  to  argue 
that  cross-remainders  can  be  implied,  because  this  is  the  case  of  a  deed,  but  oross- 
rdmainders  may,  nevertheless,  be  raised  by  the  gmeral  words  in  a  deed  ;  Doe  d.  Watt* 
V.  JVainemrighl  (6  Term  Bep.  427,  and  4  Cruise,  Digest.  459).  No  precise  words  are 
neoessary  for  that  purpose,  and  those  here  used  are  sufficient.  The  deed  says  that 
the  estate  is  to  go  to  the  children  equally  in  tail,  but  if  there  shall  be  but  one  such 
child,  such  child  is  to  take  the  whole,  and  there  is  no  gift  over  unless  the  issue  of  all 
should  fail.  These  words  amount  to  a  sufficient  declaration,  that  unless  there  should 
be  a  total  failure  of  all  the  children,  the  property  is  not  to  go  over.  This  object 
could  not  be  effected,  except  by  keeping  the  estate  together,  and  by  giving  over,  upon 
the  death  of  any  child  without  issue,  his  share,  whether  original  or  accrued,  to  the 
survivors.  The  Court  must  conse-[666]-quently  hold  that  there  are  cross-remainders 
as  to  the  accruing  and  original  shares. 

The  case  is  distinguishable  from  Edwards  v.  Alliiton  (4  Russ.  78 ;  and  see  Doe  dem. 
CUft  V.  Birkhead,  10  Exch.  110),  in  which  the  express  cross-remainders  were  only  of 
the  original  shares.     Here  there  is  a  limitation  of  the  whole  to  an  only  child  in  tail 

Mr.  Macnaghton,  for  the  heir  at  law,  was  not  heard. 

Thb  Mastsk  of  the  Rolls  [Sir  John  Romilly]  held  that  the  property  was 
:divisible  into  eighths,  and  that  Henry  William  Bainton  was  entitled  to  two-eighths  as 
Jleir  of  his  mother,  and  one^ighth  in  his  own  tight. 

Reg.  Lib.  1865,  A.  foL  1248. 


[666]    Banes  0.  QiBsoN.    July  18,  19,  21,  1866. 

rS.  0.  34  L.  J.  Ch.  691 ;  13  W.  R.  1012.  See  Scott  v.  Bowland,  1872,  26  L.  T.  391 ; 
Levy  V.  Jfalker,  1879,  10  Ch.  D.  442 ;  ChappeU  v.  Griffith,  1885,  53  L.  T.  459 ; 
BurcheU  v.  fFUde  [1900],  1  Ch.  557.] 

■A  partnership  was  carried  on  for  fourteen  years  between  B.  and  6>  under  die  style  of 
"  B.  &  Co."  On  the  dissolution,  the  assets  were  divided,  but  no  arrangement  was 
come  to  as  to  the  style.  Held,  that  the  name  or  style  of  "  B.  &  Co."  formed  an 
undivided  asset  of  the  partnership  which  belonged  to  the  mrtners  in  common  after 

.  the  dissolution,  and  that  B.  was  not  entitled  to  prevent  G.  using  the  style  of  "  B. 
&  Co."  in  his  business. 
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In  1850  Mr.  Banks  and  Mr.  Gibno,  the  Defendant,  entered  into  partaavhip  for 
fifteen  Tears,  aa  maaufactarera  of  peneila  at  Keawiok,  and  on  the  death  of  either, 
daring  the  term,  his  executors  or  adminiatratora  were  to  hare  the  option  of  either 
retiring  from  the  buaineaa  or  contanning  it  with  the  anrvivor.  The  bnsineaa  was 
carried  on  under  the  firm  of  Banks  &  C!o. 

In  1860  Mr.  Banka  died,  and  the  Plaintiff,  hia  widow  and  adminiatratrix, 
continued  to  carry  on  the  buaineaa  with  Mr.  GUbaon,  the  Defendant,  bat  misoDder- 
atandinga  having  arisen,  the  partnership  was  dissolved  on  the  16th  of  Jane  1864. 

In  Septemlwr  1864  the  Plaintiff  and  Defendant  agreed  on  a  division  of  the 
stock-in-trade,  and  that  the  trade  labels  and  stamps  should  be  destroyed. 

The  Plaintiff  afterwards  carried  on  the  same  business  at  Keawick,  under  the  name 
oS  Banks  &  Ck>.,  and  of  which  firm  ahe  represented  herself  to  be  the  successor.  The 
Defendant  also  carried  on  the  same  buaineaa,  at  the  old  premises,  under  the  name  of 
Banka  &  Go.  The  Plaintiff  Mra.  Banka  inatituted  thia  suit  against  Mr.  Gibson  to 
restrain  him  using  the  name  of  Banka  &  Co.,  or  the  name  of  Banka,  in  connexion 
with  hia  business. 

The  Defendant,  by  his  answer,  submitted  that  he  ought  not  to  be  restrained  from 
using  the  name  of  [667]  Banks  &  Co.,  as  the  same  was  being  used  by  him,  and  he 
insisted  that  the  Plaintiff,  by  holding  herself  out  to  the  public  as  the  auooesaor  of  the 
late  firm  of  Banks  &  Co.,  in  her  price  lists  and  circulars,  and  bv  otherwise  repre- 
senting to  the  public  the  nature  of  her  connexion  with  the  said  late  firm,  and  by, 
herself  using  the  name  of  Banks  &  Ca,  as  she  had  done,  had  disentitled  herself  to 
relief  in  respect  to  the  matters  complained  of  in  her  bill. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  Plaintiff.  The  Defendant  has  no  right,  after 
the  dissolution  of  the  partnership,  to  continue  to  use  the  name  of  the  old  firm,  nor  is 
he  entitled  to  use  the  PlaintifiTs  name  of  "  Banks,"  in  connexion  with  his  own  private 
business.  It  is  both  an  injury  to  the  Plaintiff  and  a  deception  on  the  pubUc,  and 
which  the  stipulation  for  the  destruction  of  the  labels  and  dies  was  intended  to 
prevent.  They  cited  SmiA  v.  Everett  (27  Beav.  446) ;  MiOingtm  v.  Fox  (3  MyL  &  Cr. 
338);  Churton  v.  Douglcu  (Johns.  174);  MeUerA  v.  Keen  (No.  2)  (28  Beav.  453); 
Rcbertson  v.  Quiddmgttm  (28  Beav.  629). 

Mr.  W.  M.  James  and  Mr.  C.  Hall,  for  the  Defendant.  Thia  ia  a  caae  of  first 
impression.  This  partnership  name  is  a  trade  mark  and  forms  part  of  the  assets  of 
the  firm,  the  same  aa  would  be  the  caae  in  regard  to  the  banka  of  Childs  &  Go.  or 
Goutts  &  Go.  The  joint-tenancy  in  the  name  became  severed  by  the  dissolution,  and 
the  late  partners  thenceforward  enjoyed,  in  common,  the  right  of  using  the  name  of 
the  firm.  Until  some  other  arrangement  has  been  come  to  between  them  on  the 
subject,  the  Plaintiff  and  Defendant  have  [668]  both  a  right  to  use  the  name  of  the 
old  firm.  The  Plaintiff  has  shewn  no  exclusive  right,  the  invasion  of  which  the  Court 
can  be  called  on  to  protect.  Thev  cited  The  Leamer  Cloth  Co.  v.  The  Ameriemi  Leather 
Cloth  Co.  (1  Hem.  &  Mil.  271,  and  H.  of  L.  Gas.) ;  Webster  v.  fFebster  (3  Swan.  490,  n.) ; 
Lewie  v.  Lcmgdon  (7  Simons,  421) ;  Dent  v.  Twrpin,  (2  Johns.  &  Hem.  139) ;  HaiuioA  y. 
Bewley  (Johna.  601) ;  Jdaum  v.  HeUeley  (34  Beav.  63,  and  2  De  Gex,  J.  &  Sm.  446). 

Mr.  Selwyn,  in  reply,  referred  to  Mathers  v.  Green  (34  Beav.  170) ;  Croft  v.  Day 
(7  Beav.  84);  Ckark  v.  Freeman  (11  Beav.  112);  Bradbury  v.  Dichens  (27  Beav.  53); 
Hall  V.  Barrows  (32  L.  J.  Gh.  548,  and  33  L.  J.  Cb.  204) ;  Bvry  v.  Bedford  (33  L.  J. 
Ch.  465). 

Thb  Master  of  thx  Solls  [Sir  John  BomillyJ.  I  am  of  opinion  that  the  Plaintiff 
is  not  entitled  to  require  the  Defendant  to  discontinue  using  the  style  of  Banks  &  Co. 
The  principles  upon  which  this  depends  are  plain,  and  have  been  settled  in  the  cases 
which  have  been  referred  to.  The  state  of  the  case  seems  to  be  this : — The  Plaintiffs 
husband  entered  into  partnership  with  the  Defendant  for  the  term  of  fifteen  years, 
and  they  carried  on  businesa  until  the  death  of  the  Plaintiff's  husband  in  1860.  The 
articles  of  partnership  contained  a  proviso  that,  in  the  event  of  the  death  of  either 
of  the  partners,  before  the  expiration  of  the  term  of  fifteen  years,  his  executors  or 
administrators  should  have  the  option  either  of  retiring  from  the  partnership,  or  of 
coiitinuingit  with  the  surviving  partner. 

[669]  What  took  place  was  this : — ^Tho  Plaintiffs  husband  died  in  1860,  and  the 
Plaintiff,  aa  his  administratrix,  continued  the  partnership  with  the  Defendant  for  four 
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yum ;  tiiey  then  dissolved  the  paitnenihip  and  divided  the  assets  between  them  as 
they  thought  fit.  The  name  or  style  of  the  firm  of  Banks  &  Co.,  in  which  the 
Defenduits  had  been  engaged  for  a  period  of  fourteen  years,  was  an  asset  of  the 
partnership,  and  if  the  whole  concern  and  the  goodwill  of  a  business  had  been  sold, 
the  name,  as  a  trade  mark,  would  have  been  smd  with  it.  If,  by  arrangement,  one 
partner  takes  the  whole  concern,  there  must  be  a  valuation  of  the  whole,  including 
the  name  or  style  of  the  firm.  But  if  the  partners  merely  divide  the  other  partnership 
assets,  then  each  is  at  liberty  to  use  the  name  just  as  they  did  before.  It  is  the  same 
as  if  two  persons,  who  alone  carried  on  the  business  of  Child  &  Co.,  thought  fit  to 
separate,  each  would  be  entitled  to  use  the  name  by  which  they  carried  on  their 
business. 

The  case  here  would  have  been  different  if  the  Phuntiff  had  stipulated  that  the 
Defendant  should  not  use  the  name;  but  they  have  divided  the  rest  of  the  partnership 
property,  and  have  left  the  name  or  st^le  to  be  enjoyed  in  common.  I  am  of  opinion 
that  the  Plaintiff  is  not  entitled  to  an  injunction,  and  the  bill  must  be  dismissed  with 
costs. 

[670]    Re  Crump.    July  1,  18,  1866. 

Stock  in  Court,  settled  absolutely  to  the  separate  use  of  a  married  woman,  ordered, 
upon  her  petition,  to  be  transferred  into  the  joint  names  of  herself  and  her  husband, 
her  separate  examination  and  consent  being  dispensed  with. 

By  the  combined  effect  of  her  marriage  settlement,  dated  in  1823,  a  will  of  a 
testatrix,  who  died  in  1864,  and  a  subsequent  deed  of  appointment  executed  in  1865, 
Mrs.  Sarah  Crump  was  absolutely  entitled  to  a  sum  of  £4000  for  her  separate  use. 
This  had  been  paid  into  Court  under  the  Trustee  Relief  Act. 

Mrs.  Crump,  by  her  next  friend,  together  with  Mr,  Crump,  her  husband,  presented 
a  petition,  praying  that  the  sum  in  question  might  be  transferred  into  the  joint  names 
oi  "the  Petitioners,  the  Rev.  Charles  C.  Crump,  and  Sarah,  his  wife." 

The  Master  of  the  Rolls  had  made  the  order,  but  the  registrar  objected  to  draw 
up  the  order.     He  had  referred  to  Wordsworth  v.  Dayreli  (4  "W^  Rep.  689). 

Mr.  Buchanan  now  asked  that  the  order  might  be  drawn  up,  or,  if  that  could  not 
properly  be  done,  either  that  a  commission  might  issue  for  taking  Mrs.  Crump's 
consent,  or  that,  upon  her  written  request  duly  verified,  the  order  might  be  made,  as 
she  did  not  desire  the  stock  to  be  sold. 

Ths  Master  of  the  Rolus  [Sir  John  Romilly]  made  the  order,  saying  he  must 
assume  that  the  solicitor  had  due  authority  to  present  the  present  petition. 

[671]    Natlor  v.  Robson.    /une  10,  1866. 

Legacy  to  A.  for  life,  and  at  her  death  to  be  equally  divided  between  her  two  sons 
(who  were  named)  or  given  to  the  survivor  of  them.  Held,  that  the  survivorship 
had  reference  to  the  death  of  the  tenant  for  life. 

Aim  Banning  bad  two  sons,  William  and  John. 

The  testator,  her  uncle,  after  referring  to  them  by  name,  and  giving  them  legacies, 
gave  Ann  Banning  the  interest  of  £400  for  life,  "  and  at  their  mother's  deaui,  the 
£400  to  be  sold  out  and  to  be  equally  divided  between  her  said  two  sons  or  given  to 
the  survivor  of  them." 

William  attained  twenty-one  and  died  in  1862  ;  Ann  Banning  died  in  1866,  and 
John  was  still  living  and  had  attained  twenty-one. 

By  this  petition,  he  claimed  the  whole  £400  by  survivorship. 

Mr.  Cutler,  for  the  Petitioner. 

Mr.  Humphrey,  amtrii. 

BlarJanore  v.  Snee  (1  De  G.  &  J.  455) ;  Orcxder  v.  Fither  (4  Russ.  398) ;  Bomerie  v. 
Boweerie  (2  Phillips,  349)  were  cited. 

Ths  Master  or  the  Rolls  [Sir  John  Romilly].    This  is  a  mere  gift  to  Ann 
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Banning  widow,  for  life,  [572]  with'  remaioder  to  her  two  tmu  or  the  nunriror  61 

them. 

I  am  of  opinion  that  the  Petitioner  John  Banning,  who  was  the  survivor,  takes 
the  whole  fund. 

Seg.  Lib.  1865,  B.  foL  1365. 

[S72]  COVSNTBT  V.  COVKMTBT.  JvM  16,  1865. 

In  a  suit  for  partition  of  property  in  which  an  infant  was  interested,  the  estate  was 
sold.  Held,  that  the  costs  subsequent  to  the  first  decree  ought  to  be  borne  by  the 
aggregate  amount  of  the  purohase-moneys. 

One  of  the  Plaintiffs,  Charles  Coventry,  an  infant,  was  tenant  in  common  with 
three  others  of  a  copyhold  estate.  This  suit  having  been  instituted  for  a  partition,  a 
decree  was  made,  on  the  16th  of  April  1864,  bv  which  it  was  declared  that  the 
infant's  costs  were  "a  charge  upon  and  ought  to  be  raised  by  a  sale  of  his  one-sixth 
part  or  share  of  and  in  the  copyhold  hereditaments.  And  it  appearing  that  it  would 
be  for  the  benefit  of  the  infant  that  the  copyholds  should  be  sold  in  the  entirety," 
and  the  other  parties  consenting,  a  sale  of  the  oopyh(dds  was  ordered  to  be  made. 
(See  Fleming  v.  Armstrong,  ante,  p.  109,  and  Daxis  v.  Twrvey,  32  Beav.  554.) 

The  property  was  accordingly  sold  and  the  cause  came  on  for  further  consideration, 
when  a  question  arose  how  the  subsequent  costs  ought  to  be  borne. 

Mr.  W.  Pearson,  Mr.  Hanson,  Mr.  J.  W.  Rooth  and  Mr.  Simmons,  for  different 
parties. 

EUm  v.  EUon  (27  Beav.  632)  was  referred  to. 

[673]  Thb  Mastkr  of  thb  Bolls  held  that  the  costs  of  the  Plaintiffs  and 
Defendants,  up  to  and  including  the  costs  of  the  original  hearing,  ought  to  be  borne 
and  paid  by  and  out  of  their  respective  shares  of  the  purchase-moneys,  and  that  the 
costs  subsequent  thereto  ought  to  be  borne  and  paid  out  of  the  aggregate  amount  of 
the  purchase-moneys. 

Beg.  Lib.  1865,  A.  foL  1255. 

[673]    HowBLia  V.  Wilson.    Jviy,  12,  1865. 

[S.  C.  34  L.  J.  Ch.  593;  12  L.  T.  818;  13  W.  R.  1011.] 

In  defence  to  a  bill  for  redemption,  the  mortgagee  set  up  a  contract  entered  into  with 
him  by  the  mortgagor  for  the  sale  to  him  of  the  equity  of  redemption.  This  the 
mortgagor  insisted  had  been  abandoned.  Held,  that  this  defence  could  only  be 
made  available  by  a  cross-biU. 

This  was  a  suit  by  a  mortgagor  against  the  mortgagee  for  redemption.  The 
Defendant,  the  mortgagee  in  possession  set  up,  as  a  defence,  a  contract  for  the 
purchase  of  the  equity  of  redemption,  but  the  Plaintiff  insisted  that  it  had  been  long 
since  abandoned.    At  the  hearing 

Mr.  Jessel  and  Mr.  Blackmore  asked  for  the  usual  decree  for  redemption,  insisting 
that  the  disputed  contract  must  be  made  the  subject  of  an  independent  suit,  and 
could  not  be  used  as  a  defence  to  the  present  suit. 

Mr.  Hobhouse  and  Mr.  Bilton,  for  the  Defendant  The  Plaintiff  seeks  simply  to 
enforce  an  equity,  this  the  Defendant  is  entitled  to  meet  by  a  counter  equity.  The 
decree  now  to  be  pronounced  must  be  made  consistent  with  the  existing  rights  of  the 
parties,  and  therefore  the  Defendant's  right  under  the  contract  must  be  considered  by 
the  Court. 

[674]  Thb  Master  of  thb  Rolls  [Sir  John  Romilly].  The  Defendant  might 
plead  a  release  of  the  equity  of  redemption,  which  would  be  a  bar  to  this  suit ;  but 
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a  contested  contract  for  the  piiFohase  of  the  equity  of  redemption  must  be  made 
the  sobject  of  a  cross-suit;  it  is  no  defence  to  the  present  bill. 

I  will  make  a  decree  for  redemption,  bat  without  prejudice  to  any  right  the 
Defendant  may  have  under  the  contract. 

[674]    Be  Kino.    Guakbt  v.  Lkx.    Jvly  19,  1865. 

An  executor  may  be  deprived  of  his  costs  of  suit  upon  a  decree  made  on  an  adminis- 
traticm  summons  and  without  a  bill  charging  him  with  misconduct. 

A  decree  had  been  made  upon  an  administration  summons,  for  the  administration 
of  the  testator's  estate,  and  the  matter  now  came  on  for  further  consideration. 

Mr.  Hendall,  for  the  Plaintiff,  argued  that  the  conduct  of  the  executor  had  been 
so  vexatious  and  improper  as  to  disentitle  him  to  his  costs. 

Mr.  C.  Brown,  for  the  executor,  argued  that  a  Plaintiff,  who  sought  to  deprive  an 
executor  or  trustee  of  his  costs,  was  bound  to  make  out  a  case  for  it  by  bill,  in  order 
that  the  Defendant  might  have  an  opportunity  of  meeting  it 

Thb  Master  of  the  Boli^  [Sir  John  Bomilly]  held  that  the  course  of  conduct  of 
tiie  executor  both  prior  to  the  suit,  and  in  taking  the  accounts,  had  disentitled  him  to 
his  costs,  and  that  it  was  not  necessary  to  file  a  bill  for  the  purpose  of  depriving  him 
of  them. 

[676]    Powell  v.  Oakley.    Jirfy  24,  1866. 

[See  In  re  Potter,  1869,  L.  B.  7  Eq.  486 ;  In  re  Sampion  and  Wall,  1884, 
25  Ch.  D.  488,  495.] 

The  18  &  19  Vict.  c.  43  renders  valid  a  post-nuptial  settlement  of  an  infant's  estate 
made  with  the  approbation  of  the  Court. 

The  18  &  19  Vict.  c.  43  enables  infants,  "upon  or  in  contemplation  of"  their 
marriage,  to  make,  with  the  approbation  of  the  Court  of  Chancery,  valid  settlements 
of  their  real  or  personal  property. 

A  female  ward  of  Court  had  married  without  the  sanction  of  the  Court,  and  was 
still  an  infant,  and  an  order  had  been  made  for  the  settlement  of  her  real  and  personal 
estate.  The  question  which  now  arose  was,  whether  the  above  Act  applied  to  a  post- 
nuptial settlement. 

Mr.  Speed,  for  the  trustees  and  wife. 

Mr.  Jackson,  for  the  husband. 

TteB  Master  of  the  Rolls  [Sir  John  Romilly^.  I  think  the  words  are  large 
enough  to  comprise  a  post-nuptial  settlement.  '  But  if  it  were  otherwise,  this  is  a  case 
in  which  I  should  get  over  the  difficulty  by  making  the  husband  enter  into  a  covenant. 

[676]    Lister  v.  Picejx^rd.    Jwm  5,  6,  12,  1865. 

rS.  C.  34  L.  J.  Ch.  682 ;  12  L.  T.  587  ;  11  Jur.  (N.  S.)  649 ;  13  W.  R  827 ;  6  N.  R. 
243.  See  OufUmt  v.  Bobmson,  1882,  61  L.  J.  Ch.  241 ;  Chmvher  v.  MarHn,  1889, 
42  Ch.  D.  318.] 

Devise  of  lands,  &a,  situate,  lying  and  being  within  the  parish  of  G.,  "with  the 
appurtenances,"  held  not  to  pass  lands  thirty-three  and  a  half  acres  in  the  parish 
of  A,  which  had  been  allotted  in  respect  of  land  in  both  parishes,  and  which  had 
always  been  let  and  occupied  together. 

It  is  settled  by  the  earliest  authority,  repeated  without  contradiction  to  the  latest, 
that  land  cannot  be  "appurtenant  to  land,  and  the  word  "appurtenances"  only 
includes  incorporeal  hereditaments  such  as  rights-of-way,  &c.,  but  does  not  include 
additional  land.. 
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A  trustee  wbo  is  in  poswssion  of  land  is  ao  on  bebaU  of  his  eeituit  que  tnut,  and  hia 
making  a  mistake  as  to  the  persons  who  really  are  his  eedmi  gue  tnut  cannot  affeet 
the  ri^ts  of  the  ceshiis  que  trud  inter  ae. 

The  testator  devised  his  manor  and  advowson  of  Gouloeby,  widi  their  appoiten- 
ances,  &c.,  "and  all  .and  every  his  messuages,  lands,  tenements,  tithes,  and  tithe 
commutation,  rent-charge,  and  hereditaments,  titwUe,  lying  amd  heimg  loiMn  the  uid 
manor  andparixh  of  Chtueehy,  toUh  the  appnrienaneu,"  to  George  Arthur  Lister  for  life^ 
with  remainder  to  his  child  or  children  in  tail  The  trustees  of  the  will  (FraneiB 
Piokford  and  George  Jackson)  had,  daring  the  minority  of  any  tenant  in  tail,  power 
to  lease  and  to  enter  into  and  hold  possession  of  the  estate  ana  to  apply  the  rents  for 
the  maintenance  of  the  minor. 

The  testator  also  devised  the  legal  estate  in  his  residuary  real  estate  to  the 
trustees,  Francis  Piokford  and  Greor^e  Jackson,  and  their  heirs,  upon  trust  to  pay  the 
rente  to  Matthew  Henry  Lister  until  he  should  dispose  thereof  by  anticipation,  with 
remainder  over. 

The  testator  died  in  1842. 

The  testator  had  a  considerable  estate  situate  in  the  parish  of  Gouleeby,  and  he 
had  about  thirty-three  and  a  half  acres  of  land  in  the  parish  of  Asterby.  These  thirty- 
three  and  a  half  acres  had  been  allotted  to  the  father  of  the  testator,  under  an  Inclosore 
Act,  in  1776.  They  were  allotted  in  respect  of  lands  held  partly  in  [677]  Asterby 
and  partly  in  Groulceby,  or  at  least  respecting  the  position  of  which  there  existed,  at 
that  time,  considerable  doubt.  Forty-two  and  a  half  acres  had  also,  at  the  same  time, 
been  allotted  in  respect  of  lands  in  Gouloeby.  The  testator,  at  the  date  of  his  will 
and  of  his  death,  had  no  other  lands  in  Asterby  than  the  thirty-three  and  a  half  acres ; 
they  had  always  been  let  with  the  lands  in  Gouleeby ;  they  had  always  been  included 
in  the  same  lease ;  always  held  under  one  instrument  and  the  tenant  had  paid  one 
rent  for  the  whole,  and  the  lease  had  been  indorsed  on  the  outside  "  lease  of  farm  in 
Gouleeby."  At  the  same  time,  the  Unds  were  well  known  to  be  situated  in  Asterby, 
and  were  so  expressed  in  the  description  of  parcels  contained  in  the  body  of  the  lease 
itself,  though  the  testator  had  no  other  lands  in  Asterby  except  these. 

On  the  death  of  the  testator  in  1842,  George  Arthur  Lister  entered  into  possession 
not  only  of  the  estate  in  Gouleeby,  but  also  of  the  thirty-three  and  a  half  acres  in 
Asterby,  it  being  supposed  that  the  latter  passed  to  him  for  life  under  the  will,  as 
being  appurtenant  to  the  Gouloeby  estate.  In  1847  he  granted  a  lease  of  the  whole 
for  fourteen  years. 

Georse  Arthur  Lister  died  in  1860  leaving  an  only  child,  Emily,  who  afterwards 
married  Mr.  Bagnell. 

On  the  death  of  George  Arthur  Lister,  his  daughter  being  a  minor,  the  trustees, 
Pickford  and  Jackson,  under  the  power  given  them  by  the  will,  entered  into  possession 
of  the  Gouleeby  estate  and  of  the  thirty-three  and  a  half  acres  at  Asterby,  and  a  suit 
being  instituted  on  behalf  of  Miss  Lister  for  her  maintenance  and  guardianship,  the 
trustees  made  various  payments  for  her  maintenance,  out  of  the  rents  of  the  estate, 
and  they  accumulated  the  [678]  surplus.  In  May  1861  the  lease  granted  by  George 
Arthur  Lister  expired,  and  the  trustees,  under  the  power  given  to  them  during  Miss 
Lister's  minority,  granted  a  new  lease  in  July  1861,  which  was  still  subsisting. 

Miss  Lister  attained  twenty -one  in  1863,  and  afterwards  married  Mr.  BagnelL 
This  bill  was  filed  in  1864  by  Matthew  Henry  Lister  against  the  trustees  and  Mr. 
and  Mrs.  Bagnell,  seeking  a  declaration  that  the  thirty-three  and  a  half  acres  at 
Asterby  formed  part  of  tne  testator's  residuary  estate,  and  for  an  account  of  the 
rents. 

The  first  question  was,  whether  the  thirty-three  and  a  half  acres  lying  in  Asterby 
passed  under  the  devise  in  the  will  of  lands  in  "  the  manor  and  parish  of  Gouleeby, 
with  the  appurtenances."  And,  secondly,  whether  the  Plaintiflfs  claim  was  barred  by 
the  Statute  of  Limitations. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  Plaintiff.  First,  the  thirty-three  and  a  half 
acres  did  not  pass  under  the  specific  devise  of  lands  situate  in  the  parish  of  Gouleeby, 
for  they  are  situate  in  Asterby,  and  a  devise  of  lands  in  one  parish  will  not  pass  lands 
in  another  parish,  though  they  may  be  both  let  together ;  Evaia  v.  AngeU  (26  Beav, 
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202) ;  iraber  r.  Stanky  (16  C.  B.  Bep.  m.  S.)  698^ ;  BwA  v.  Nwton.  (1  Bos.  &  P.  53) ; 
Jarman  on  Wills  (vol.  1,  p.  743  (3d  edit.) ).  Neither  can  they  pass  as  appurtenant 
to  the  Goulceby  property,  for,  in  law,  one  piece  of  land  cannot  be  appurtenant  to 
another;  Buszaird  v.  Capel  (8  Bam.  &.  Cr.  141). 

.Secondly.  The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  has  no  application  to 
this  case.  There  is  an  express  [679]  trust  of  the  land,  which,  under  the  25th  section, 
prevents  the  trustees  from  setting  up  the  statute.  ChohnoncMey  y.  Clinton  (2  Jao.  & 
W.  175;  4  Bligh  (O.  S.),  1);  Slurgis  v.  Morse  (26  Beav.  562;  3  De  G.  &  J.  1).  So 
long  as  property  is  held  by  trustees  the  Statute  of  Limitations  and  the  objection  of 
laches  are  inapplicable ;  MiUs  v.  Drewitt  (20  Beav.  632) ;  and  it  can  never  apply  as 
between  eestuis  que  trust.  A  trustee  in  possession  holds  the  property  tar  the  lightful 
eettui  que  trust,  whose  title  he  is  not  allowed  to  repudiate,  for  to  do  so  would  be  a 
breach  of  trust  conferring  no  right  on  anyone ;  Sturgis  v.  iforse  (26  Beav.  562 ;  3  De 
G.  &  J.  1).  Here  the  trustees  have  not  acted  adversely,  but  under  a  mistake  common 
to  all,  as  to  the  rights  of  the  parties  under  the  will ;  Devmes  v.  BuUock  (26  Beav.  54 : 
9  H.  of  L.  Cas.  1). 

Mr.  Southgate  and  Mr.  Earslake,  for  Pickford  and  Jackson. 

Mr.  Williamson,  for  the  assignees  of  the  tenant  in  tail. 

Mr.  Hobhouse  and  Mr.  Higgins,  for  Mr.  and  Mrs.  Bagnell  and  the  trustees  of 
their  settlement.  First,  having  regard  to  the  nature  of  this  property,  and  the  way  in 
which  it  had  been  acquired,  dealt  with  and  described,  it  passed  under  the  word 
"appurtenances  "  in  this  will ;  Hibon  v.  Hibon  (32  L.  J.  (Chanc.)  374). 

Secondly.  The  Statute  of  Limitations  is  applicable  to  the  case.  It  began  to  run 
from  the  death  of  the  testator  in  favor  of  those  in  adverse  possession,  and  its  operation 
has  never  been  arrested. 

Thirdly.  The  trustees  entered  only  in  their  character  of  trustees  for  the  in&int, 
and  not  as  trustees  for  the  [680]  Plaintiff,  and  their  possession  has  always  been  adverse 
to  the  right  of  the  Plaintiff. 

Mr.  Sislwyn,  in  reply,  referred  to  the  more  recent  decisions  as  to  the  construction 
of  the  word  "  house  under  the  Lands  Clauses  Consolidation  Act.  See  Fergusaon  v. 
The  London  and  Brighton  Eaikoay  Company  (33  Beav.  105),  and  the  cases  there  cited. 

June  1 2.  Ths  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
thirty-three  and  a  half  acres  do  not  pass  under  the  word  "appwtenances"  attached  to 
this  devise.  The  devise  itself  is  strictly  limited  to  lands  in  the  manor  and  parish  of 
Goulceby,  and  all  that  is  appurtenant  to  lands  in  Goulceby  passes,  but  nothing  more. 
But  it  is  settled  by  the  earliest  authority,  repeated  without  contradiction  to  the  latest, 
that  land  cannot  be  appurtenant  to  land.  The  word  "  appurtenances  "  includes  all  the 
incorporeal  hereditaments  attached  to  the  land  granted  or  demised,  such  as  rights-of- 
way,  of  common,  of  piscary,  and  the  like,  but  it  does  not  include  lands  in  addition  to 
that  granted.  The  case  would  have  been  very  different,  if  the  devise  had  been  of  his 
farm  at  Goulceby,  and  all  that  was  appertaining  thereto,  when  the  only  question  would 
have  been  the  extent  and  meaning  of  the  word  "  farm  "  and  the  land  appertaining  to 
that  farm ;  but  the  words  of  the  devise  are  strictly  confined  to  lands  in  Goulceby, 
and  all  the  cases  concur  that,  under  such  words,  lands  out  of  Goulceby  cannot  be 
appurtenant  to  lands  within  Goulceby.  It  is  admitted  that  if  the  word  "appurtenances  " 
had  preceded  the  words  "within  the  said  [681]  manor  and  parish  of  Grouiceby,"  there 
could  have  been  no  question ;  but,  in  truth,  this  makes  no  difference,  for  wnen  once 
it  is  settled  that  land  cannot  be  appurtenant  to  land,  it  is  settled  that  the  land  in 
Asterby  does  not  pass  under  the  word  "  appurtenances  "  as  soon  as  it  is  established 
that  the  land  devised  is  confined  to  land  in  the  manor  of  Groulceby.  It  is  quite  clear 
that  if  the  thirty-three  and  a  half  acres  do  not  pass  under  the  devise  of  Goulceby, 
they  do  under  the  residuary  devise. 

Having  come  to  this  conclusion,  another  question,  and  one  of  a  very  different 
character,  arises,  viz.,  whether  the  right  of  the  Plaintiff  is  barred  by  the  Statute  of 
Limitations. 

The  testator  died  on  the  14th  of  October  1842.  Goulceby  was  devised  to  George 
Arthur  Lister  for  life,  and  he  had  the  legal  estate  during  his  life,  and  he  entered  into 
possession  and  enjoyed  the  property  during  his  life.  The  time  under  the  statute, 
therefore,  began  to  run  immediately  on  possession  being  taken  by  George  Arthur 
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Lister,  and  more  than  twenty  yean  have  elapsed  hetan  tliis  bill  was  iled.  But  ia 
1860  (}eoi^  Arthur  Lister  died,  leaving  an  infent  daughter,  now  Mrs.  BagnelL  Upon 
his  death  a  trust  arose  under  the  will,  in  Pickford  and  Jackson,  the  two  tmsteei 
under  the  will,  to  enter  into  possession  of  the  specifically  devised  property  and  hold 
the  same  in  trust  for  the  daughter  of  Mr.  George  Arthur  Lister  during  her  minority. 
This  they  accordingly  did,  and  in  1861  they  caused  a  bill  to  be  filed  against  them  on 
behalf  of  that  lady  for  her  maintenance  and  guardianship.  In  May  1861  the  former 
lease,  granted  by  George  Arthur  Lister,  having  expired,  the  trustees  granted  a  new 
lease  on  the  19th  July  1661,  which  is  still  suMisting.  In  August  If^S  [SSQMin 
Lister  attained  twenty-one,  and  has  since  married,  and  this  bill  was  filed  on  the  10th 
of  February  1864. 

If  there  was  nothing  more  in  the  case,  the  statute  would  obviously  apply  and  the 
Plaintiff  would  be  barred ;  but,  by  the  will  of  the  testator,  the  legal  estate  in  the 
lands  included  in  the  residuary  devise  are  vested  in  the  same  trustees,  Pickford  and 
Jackson,  in  trust  for  the  Plaintiff  for  life,  remainder  to  his  eldest  son  in  tail  I^ 
therefore,  I  have  come  to  a  correct  conclusion  in  deciding  that  the  thirty-three  and  s 
half  acres  in  Asterby  were  included  in  the  residoary  devise,  the  legal  estate  in  them 
was  vested  in  Messrs.  Pickford  and  Jackson  at  the  death  of  the  testator,  and  when 
George  Arthur  Lister  died  in  1850,  only  eight  years'  adverse  possession  had  elapsed 
They  could  therefore  easily  without  obstacle  have  recovered  possession  of  these  thirty- 
three  and  a  half  acres  on  behalf  of  their  eeduis  que  tnut,  the  residuary  legatees  at  that 
time,  and  in  truth  it  was  their  duty  so  to  do.  They  did  take  possession  of  the  lands, 
and  they  continued  in  such  possession  until  August  1863.  A  distinction  was  attempted 
to  be  taken  that  they  were  not  in  possession  till  May  1861,  because  the  lease  granted 
by  George  Arthur  Lister  did  not  expire  till  then,  but  there  is  nothing  in  this,  becauM 
the  tenant  attorned  to  them,  and  if  he  had  not,  they  themselves  granted  the  lease  in 
July  1861,  within  twenty  years  after  the  testator's  death. 

But  the  argument  principally  urged  upon  me  is,  that  the  trustees  were  really  in 
possession  as  trustees  for  Miss  Lister,  and  that  therefore  their  possession  must  be 
treated  to  have  been  adverse  to  the  Plaintiff.  But  I  am  of  opinion  that  this  argument 
cannot  be  maintained.  A  trustee,  who  is  in  possession  of  land,  is  so  on  behalf  of  his 
tettuit  que  trust,  and  his  making  a  mistake  as  to  the  (083]  persons  who  are  really  his 
eestuis  gue  tnut  cannot  affect  the  question.  Messrs.  Pickford  and  Jackson  thought  the 
infant  was  the  real  owner,  and  that  they  held  the  property  for  her ;  but,  in  truth,  in 
that  character,  they  had  no  right  to  possession.  Suppose  that  they  had  imagined 
hondfide  that  they  themselves  were  personally  entitled  to  the  property,  and  that  they 
were  not  trustees  of  it  for  anyone,  it  would,  nevertheless,  have  beisn  certain  that  thej 
would  have  been  trustees  for  the  eetiuis  que  trust,  and  no  time  would  run  while  they 
were  in  such  possession.  The  legal  estate  was  vested  in  them,  no  other  person  coald 
have  maintained  an  ejectment  against  them ;  they  are  bound  to  know  the  law,  they 
ought  to  have  taken  possession  as  soon  as  they  saw  who  were  the  real  benefieiaiy 
devisees,  and  being  in  possession,  they  ought  to  have  applied  the  proper  proportion 
of  the  rents  for  the  benefit  of  such  residuary  devisees.  The  fact  that  they  did  not  do 
so  cannot,  in  any  respect,  weaken  the  rights  of  the  devisees.  Nor  can  I  see  the  leaat 
distinction  in  this  respect  between  the  trustees  having  wilfully  and  fraudulently  paid 
rents  belonging  to  their  cestuis  que  tnut  to  a  stranger,  and  their  having  done  to 
ignorantly  &aa  bond  fide.  However,  they  obtained  possession,  and  as  soon  as  they 
cud  so,  their  possession  must  be  attributed  to  their  real  right  to  possession  and  not  to 
any  other.  Were  it  otherwise,  it  would  be  possible  for  trustees  to  give  the  property 
of  one  eettm  que  tnut  to  another. 

I  must  therefore  make  a  declaration  and  decree  accordingly,  and  there  must  be 
an  account  of  the  rents  received  in  respect  of,  and  propeny  attributable  to,  the 
S3a.  2r.  26p.  since  the  death  of  George  Arthur  Lister. 

I  think  that  this  is  not  a  case  for  costs  on  either  side. 
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[684]    Bathond  v.  Lakkkan.    Marth  27, 1866. 

Biddings  were  opened  upon  an  advanced  prioe,  on  payment  by  the  applioant  of  the 
costs  properly  incurred  of  the  purchaser.  Held  that  the  cost  of  perusing  the 
abstract  and  of  the  examination  of  the  title,  prior  to  the  first  purchase  being  con- 
firmed,  ought  not  to  be  allowed  on  taxation. 

A  company  who  employed  standing  solicitors  at  a  fixed  salary,  became  the  purchaser 
under  the  Court.  The  biddings  were  opened  on  payment  by  the  applicant  of  the 
costs  of  the  company.  Held,  that  the  applioant  was  not,  on  the  taxation,  entitled 
to  the  benefit  of  the  private  arrangement  between  the  company  and  their 
eolidtora. 

On  the  25th  of  July  1864  some  property  was  sold  under  the  Court  B^  the 
conditions  of  sale,  the  abstract  was  to  be  delivered  "  within  ten  days  after  the  certificate 
should  have  become  binding,  and  the  requisitions  <hi  title  were  to  be  made  within 
twenty-one  days  after  the  delivery  of  the  abstract." 

A  company  became  purchasers  of  the  property  for  X7600,  and  on  the  28th  of 
July  they  were  certified  to  be  the  purchasers,  'tne  certificate  would  have  become 
binding  on  the  12th  ai  August,  bat  on  the  day  previous  (11th  August)  a  summons 
was  served  for  opening  the  biddings.  The  abstract  was  delivered  on  the  same  day 
<llth  Au^st). 

The  biddings  were  opened  by  an  order  made  on  the  8th  of  September,  and  the 
applicant,  Mr.  Curling,  was  ordered  to  pay  the  company  the  costs  of  the  application 
"and  their  costs,  charges  and  expenses  (properly  incurred)  occasioned  by  their  bidding 
for  and  bein^  allowed  the  purchaser  of  tne  said  hereditaments." 

The  Taxing  Master,  in  taxing  the  costs,  allowed  the  following  item,  after  deducting 
£1,  68.  8d.  :— 

"  Aug.  1 1. — Received  Abstract  of  Title  from  vendors'  solicitors, 

perusing  and  considering  the  same,  69  brief  sheets  £7  13    4  " 

He  considered  that  the  company  ought  to  be  allowed  such  costs  as  they  would 
be  bound  to  pay  to  their  8oli-[686j-citors,  and  that  they  would  be  bound  to  pay 
this  charge.  It  appeared  that  the  company  paid  their  solicitor  a  fixed  salary  for 
ordinary  matters. 

Mr.  Pearson,  for  Mr.  Curling,  objected  to  this  and  other  similar  items,  on  the 
ground  that  the  examination  of  the  abstract  was  premature,  and  therefore  that  the 
eoete  had  not  been  "properly  incurred."  He  also  objected  that  inasmuch  as  the 
standing  solicitors  of  the  company  were  paid  by  a  fixed  salary,  the  company  had 
no  light  to  charge  Mr.  Curling  with  more  than  their  own  solicitors  could  have  charged 
them. 

[Thb  Mastkb  of  thx  Boll&  I  do  not  think  that  Mr.  Curling  is  entitled  to  the 
benefit  of  any  such  agreement  between  the  company  and  their  solicitors  as  to  costs.] 

Mr.  Everitt,  for  the  company.  Until  the  biddings  had  been  opened  the  company 
were  purchasers,  and  their  solicitors  were  bound  to  proceed  in  the  examination  of 
the  title.  Secondly,  the  applicant  has  no  right  to  the  benefit  of  the  private  arrange- 
ment between  the  company  and  their  solicitor.  He  cited  Seton  on  Decrees  (p.  1205 
(3d  edit.) ) ;  Smith's  Pr.  (p.  1011  (7th  edit.) ) ;  Anon.  (2  Ves.  jun.  286). 

Mr.  Pearson,  in  reply. 

Ths  Master  of  the  Bolls  [Sir  John  Bomilly].  I  think  the  Taxing  Master 
is  mistaken  when  he  says  that  the  costs  which  Mr.  Curling  ought  to  pay  are  such 
charges  as  a  solicitor  could  properly  sustain  against  his  employer,  if  that  were 
carried  to  its  full  extent,  a  very  large  bill  of  costs  might  have  to  be  paid  on  opening 
[686]  biddings.  In  this  case,  the  certificate  was  to  be  obtained  and  the  abstract  was 
not  to  be  delivered  within  ten  days  after  it  should  have  become  binding.  Nothing 
would  be  easier  than  to  deliver  the  abstract  before  it  was  necessary  to  do  so,  and  then 
for  the  purchaser  to  say,  get  on  with  the  title  as  fast  as  possible,  lay  the  abstract 
before  counsel  and  ^et  his  opinion.  If  that  were  done,  costs  to  the  amount  of  one 
hundred  guineas  might,  in  a  very  short  time,  be  incurred.    It  is  obvious  that  the 
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solicitor  could  charge  these  costs  aeainst  the  purchaser,  because  it  was  done  bj  his 
direction  and  at  his  risk,  but  he  could  not  charge  them  against  the  person  who  opened 
the  biddings. 

What  uippened  here  was  this : — ^Before  the  sale  had  become  binding  by  confirma- 
tion, it  was  opened,  and  another  person  was  allowed  to  become  the  porohaser.  The 
first  purchasers  were  to  have  their  costs  properly  incurred,  but  they  were  not  to  be 
allowed  everything  done  gratuitously  and  unneoesaarily  before  that  time. 

I  am  of  opinion  that  everything  relating  to  the  perusal  of  the  abstract  and  Uie 
examination  of  the  title  should  be  disallowed.  This  qualification  is  added  to  the 
costs  payable,  "  properly  incurred,"  which  limits  the  costs  to  those  fairly  and  properly 
incurred  as  against  a  third  person. 

Mr.  Curling  cannot  have  the  benefit  of  any  private  agreement  between  the  solicitor 
and  company  as  to  costs.     I  give  no  costs  of  this  application. 

[687]    Lord  Eknus  v.  Thb  £abl  of  Bscrrvic.    July  5, 10, 1865. 

Construction  of  a  shifting  clause. 

A  testator  directed  two  estates  to  be  purchased  (A.  and  B.).  The  estate  A.  was  to 
be  settled  on  the  sons  of  his  daughter  (except  Lord  K.,  the  eldest),  and  their  issue, 
and  in  default  on  K.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with 
remainder  to  his  issue  in  tail  general,  with  remainders  over  to  daughters  of  the 
daughter.  Estate  B.  was  to  be  settled  on  Lord  K.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  and  afterwards  to  the  same  uses  as  the  estate  A.  There 
was  a  shifting  clause  determining  the  estate  of  Lord  K.  and  his  first  and  other  sons 
in  estate  B.,  in  case  he  or  his  issue  male  became  entitled  to  estate  A  K.  having 
become  entitled  to  estate  A,  it  was  held  that  his  first  life-estate  alone  in  estate  B. 
had  ceased,  but  that  his  second  life-estate  therein,  expectant  on  the  failure  of 
younger  sons  of  the  daughter,  was  still  subsisting. 

In  1842  the  Defendant^  the  Earl  of  Bective,  married  Amelia,  the  only  child  of 
Alderman  Thompson.  There  were  issue  of  the  marriage  one  son,  namely,  the  PlaintifT, 
Lord  Kenlis,  born  in  1844,  and  five  daughters. 

In  1863  Alderman  Thompson  made  his  will,  by  which  he  devised  the  Underley 
estate  in  Cumberland  to  his  widow  for  life,  with  remainder  to  trustees,  in  trust  for 
the  separate  use  of  his  daughter,  the  Countess  of  Bective,  for  life,  and  after  her 
decease  to  the  use  of  each  of  the  sons  of  his  daughter  bom  in  the  testator's  lifetime 
(except  Lord  Kenlis  or  the  eldest  son  for  the  time  being  of  his  daughter  being  heir 
apparent  to  Earl  Bective)  successively  for  life,  with  remainder  to  the  first  and  other 
sons  in  tail  male  of  each  of  such  sons ;  and  in  default  of  such  issue^  to  the  use  of  each 
of  the  sons  of  his  daughter  born  after  his  decease  (except  an  eldest  eon  for  the  time 
being  of  his  daughter  being  heir  apparent  of  Earl  Bective)  successively  in  tail  male ; 
and  m  default  of  such  issue,  to  the  use  of  Lord  Kenlis  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  and  in  default,  to  the  use  of  Lord  Kenlis  in  tail 

general ;  and  in  default  of  such  issue,  to  the  use  of  the  second  and  every  other  son  of 
is  daughter  successively  in  tail  general ;  and  in'  default  there  followed  limitations  to 
the  daughters  of  the  Countess  of  Bective  and  to  the  testator's  nephews,  with  an 
ultimate  remainder  to  his  own  right  heirs. 

[688]  The  testator  then  gave  the  residue  of  his  personal  estate  to  trustees  in  trust 
to  invest  two-thirds  of  it  in  the  purchase  of  hereditaments,  to  be  settled  to  the  same 
uses  as  were  thereinbefore  expressed,  to  take  effect  after  the  decease  of  his  daughter, 
the  Countess  of  Bective,  concerning  the  Underley  estate. 

The  testator  then  directed  the  trustees  to  stand  possessed  of  the  remaining  one- 
third  of  the  residue  of  his  personal  estate  and  to  invest  it  in  the  purchase  of  here- 
ditaments, which  he  directed  them  to  settle  in  the  following  terms : — 

"  And  shall  and  do  settle  the  same  hereditaments,  or  cause  the  same  to  be  settled, 
to  the  use  of  Lord  Kenlis "  for  his  life,  "  with  an  immediate  remainder  to  his  first 
and  other  sons  successively  in  tail  male ;  and  after  the  failure  or  determination  of  the 
said  uses  and  estates,"  then  upon  the  same  trusts,  &o.,  hereinbefore  declared  to  take 
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effect  from  and  after  the  decease  of  my  wife  and  daughter  of  and  concemiDg  the 
Underley  estate.  "And  in  which  settlement,  to  be  so  made,  shall  be  inserted  a 
proviso  for  determining  the  said  estate  for  life  so  directed  to  be  limited  in  use  to  the 
said  Thomas  Lord  Kemis  and  his  assigns  as  if  he  were  dead,  and  for  determining  the 
said  estate  tail  to  be  so  limited  to  his  first  and  other  sons  as  if  such  tenant  in  tail 
were  dead  without  issue  inheritable  to  the  said  entail,  in  case  the  said  Lord  Kenlis  or 
any  issue  male  of  him  should  become  entitled  to  the  possession  or  to  the  receipt  of 
the  rents  and  profits  of  the  hereditaments  in  which  the  said  two-third  parts  of  the 
said  residue  of  my  personal  estate  are  so  hereinbefore  directed  to  be  invested  as 
aforesaid,  by  virtue  of  the  limitations  so  hereinbefore  directed  to  be,  in  such  settlement 
thereof,  inserted  or  contained  as  aforesaid." 

[589]  The  testator  died  in  1854  and  his  widow  in  1861. 

Up<>n  the  death  of  the  Countess  of  Bective  in  1864,  a  question  arose  between 
Lord  Kenlis,  the  Plaintiff,  and  his  sisters,  the  infant  Defendants,  as  to  the  one-third 
part  of  the  residuary  personal  estate  and  the  real  estates  purohaseid  or  to  be  purchased 
therewith.  It  was  contended  on  the  part  of  the  sisters,  that  inasmuch  as  the  Plaintiff 
had  become  entitled  to  the  possession  and  receipt  of  the  rents  and  profits  of  the 
hereditaments  in  which  the  two-third  parts  of  the  residuary  personal  estate  had  been 
directed  to  be  invested,  not  only  his  life-estate  and  the  estate  tail  limited  to  his  first 
and  other  sons  in  the  hereditaments  to  be  purchased  with  the  one-third  part  of  the 
residuary  personal  estate  was  determined,  but  that  his  estate  in  tail  general  in  the 
same  hereditaments  was  also  determined,  and  that  the  hereditaments  to  be  purchased 
with  the  one-third  part  of  the  residuary  personal  estate  ought  to  be  settled  and 
conveyed  to  the  use  of  the  daughters  of  the  Countess  of  Bective  successively,  according 
to  seniority  of  age  in  tail  general. 

The  Plaintiff  submitted  that  upon  the  true  construction  of  the  will  he  became 
entitled,  upon  the  death  of  his  mother,  the  Countess  of  Bective,  as  tenant  in  tail 
general  in  possession,  to  the  funds  representing  one-third  part  of  the  residuary 
personal  estate  and  the  accumulations  thereof,  and  the  hereditaments  purchased  or 
to  be  purchased  therewith,  but  subject  to  the  provisions  in  the  will  contained  for  the 
application  of  the  income  and  rents  and  profits  thereof  during  the  interval  which 
elapsed  between  the  death  of  the  Countess  of  Bective  and  the  day  when  the  Plaintiff 
attained  the  age  of  twenty-one  years.  The  Plaintiff  further  submitted  that  even  if 
this  construction  were  not  correct,  then,  upon  the  death  of  the  [690]  Countess  of 
Bective,  the  one-third  part  of  the  residuary  personal  estate  and  the  hereditaments 
purchased  and  to  be  purchased  therewith  became,  according  to  the  literal  construction 
of  the  gift  over,  subject  to  the  uses  declared  concerning  the  Underley  estates,  to  take 
effect  after  the  death  of  the  Countess  of  Bective,  and  that  thereby  the  Plaintiff 
became  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  himself  in  tail  general,  with  other  remainders  over. 

Sir  H.  Cairns  and  Mr.  Macnaghten,  for  the  Plaintiff.  Baillie  v.  Lodchart  (2 
Macqueen's  H.  of  L.  Cas.  258). 

The  Attorney-Gsneral  (Sir  R.  Palmer),  for  the  daughters. 

Mr.  Bolt  and  Mr.  Wickens,  for  the  trustees.  Jellicoe  v.  Gardiner  (1 1  H.  of  L. 
Cas.  323). 

Mr.  Hobhouse  and  Mr.  Hawkins,  for  the  Earl  of  Bective,  argued  a  question  of 
apportionment  which  arose  in  the  case. 

Sir  H.  Cairns,  in  reply,  cited  The  Earl  of  Scarborough  v.  Samle  (3  Adol.  &  £11. 
966). 

July  10.  The  Master  of  the  Rolls  [Sir  John  Bomilly].  It  is  dear  that  in 
case  Lord  Kenlis,  or  any  of  his  issue,  became  entitled  in  possession  to  the  property 
which  is  to  be  bought  by  the  two-thirds  of  the  residue,  then  this  life-estate  given  to 
Lord  Kenlis,  and  the  estate  [691]  given  afterwards  to  his  issue  in  the  one-third,  are 
to  be  determined,  and  the  property  is  to  go  exactly  in  the  same  way  as  it  is 
previously  directed  with  respect  to  the  Underley  estate  after  the  deaths  of  his  widow 
and  his  daughter.  Then,  in  order  to  consider  the  effect  of  this,  I  must  turn  back  to 
look  at  the  hmitations  expressed  concerning  the  Underley  estate,  and  I  find  them  to 
be  for  the  second  and  every  other  son  of  the  Countess  of  Bective  born  in  the  lifetime 
of  the  testator  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  and 


Digitized  by 


Google 


764  TURNER  V.   OOSaET  MMA.T.M. 

in  default  to  the  second  and  every  other  son  of  the  Countess  of  Bective  bom  after 
the  death  of  the  testator  in  tail  male,  with  remainder  to  Lord  Kenlis  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  Lord  Kenlis  in 
tail  general,  and  in  default  to  the  use  of  the  second  and  every  other  son  of  the 
Countess  of  Bective  in  tail  general,  with  remainder  to  the  first  and  ewry  other 
dauehters  of  the  Countess  of  Bective  in  tail  general 

It  has  been  justly  observed  that  the  testator,  in  this  case,  has  been  his  own  convey- 
ancer, and  therefore  I  cannot  give  effect  to  the  circumstance  that  the  will  contains  s 
direction  to  settle,  and  by  means  of  that  direction,  or  of  any  executory  power,  vary 
the  limitations  and  estates  which  are  here  expreiued  in  detail  I  must  therefore 
simply  insert  the  limitations  which  I  have  enumerated,  and  which  are  contained  in 
the  will  with  relation  to  one-third  of  the  residue,  exactly  as  if  the  limitations  in 
favor  of  Lord  Kenlis  and  his  issue,  in  the  eariy  part  of  this  clause,  had  been  omitted, 
that  is,  the  estate  to  be  so  purchased  is  to  go  exactly  as  if  Lord  Kenlis  had  died 
without  leaving  issue  in  tail  male,  in  which  case  the  Umitations  after  that  event  are 
to  the  younger  brothers  and  the  issue  male  as  above  mentioned,  and  on  failure  of 
those  estates,  to  Lord  [692]  Kenlis  for  life,  with  remainder  to  his  issue  in  tail  male, 
and  in  default  of  such  issue  to  him  in  tail  general,  and  then  to  the  second  and  other 
brothers,  and  then  to  the  daughters. 

It  is  obvious  that  I  must  insert  all  these  limitations  in  the  settlement  which  is  to 
be  executed.  The  event  cannot  in  the  slightest  degree  alter  the  construction  of  the 
will  Assume  that  there  had  been  two  or  three  younger  sons  of  the  Countess  (rf 
Bective,  then  it  is  clear  that  these  limitations  must  have  been  introduced  and  be 
placed  after  the  life-estete  of  Lord  Kenlis,  and  after  them  there  would  have  been 
introduced  a  life-estate  of  Lord  Kenlis.  The  fact  that  all  the  prior  limitations  in 
favour  of  younger  sous  fail,  because  there  are  no  younger  sons,  does  not 
alter  the  will,  nor  can  I  either  omit  from  the  settlement  directed  to  be  made,  or 
introduce  into  it,  any  limitetions  except  those  which  I  find  in  the  will  itaelf.  The 
limitetions  over  in  favour  of  the  first  and  other  daughters  in  tail  general  are  only 
to  take  effect  in  the  event  of  all  the  prior  limitetions  failing,  and  the  proviso  only 
affecte  the  life-estate  and  the  estete  to  his  sons  given  to  Lord  K!enlis  in  tin 
beginning  of  the  disposition  of  the  estete  to  be  purdiased  with  this  one-third  put 
of  the  residue. 

I  must  therefore  declare,  that  in  the  evento  which  have  happened,  the  heredita- 
ments which  are  to  be  bought  with  the  one-third  of  the  residue  are  to  be  settled 
upon  Lord  Kenlis  for  life,  with  remainder  to  his  first  and  other  sons  in  teil  male,  and 
in  default  of  any  such  issue,  to  Lord  Kenlis  in  teil  general,  with  remainder  to  the  first 
and  other  daughters  of  the  Conntess  of  Bective  in  tail  general. 

[693]    TuKNKB  V.  GossET.    Jvly  10,  1866. 

[See  In  re  Noyce,  1885,  31  Ch.  D.  75 ;  In  re  Orosland,  1886,  54  L.  T.  239 ; 
In  re  Maunder  [1902],  2  Ch.  878.] 

"  Entitled  "  construed  "  entitled  in  possession." 

Subject  to  prior  life  and  possible  absolute  interests,  there  was  a  bequest  of  a  portion 
of  the  residue  to  A.  B.,  with  a  gift  over  to  his  children  or  other  issue,  in  case  of 
his  decease  before  he  should  "  become  entitled."  Held,  that  this  meant  "  entitled 
in  possession." 

The  testator  gave  successive  intereste  in  his  residue  to  several  persons  for  their 
respective  lives,  with  absolute  gifte  amongst  the  children.  And  in  case  the  tenants 
for  life  should  happen  to  depart  this  life  without  leaving  any  child  [which  happened], 
the  testator  directed  one-eighth  of  his  residue  to  be  paid  to  his  nephew  Sir  Hilgrove 
Ctosset,  and  one-eighth  to  each  of  the  three  other  persons  hereinafter  named,  and  the 
other  four-eighths  amongst  the  children  of  four  other  persons. 

The  will  then  proceeded  as  follows : — ^And  in  case  of  the  decease  of  either  of  his 
said  nephews  Sir  Hilgrove  Gbsset,  Abraham  Gosset  and  Isaac  Gosset,  or  of  his 
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nieoe  Elizabeth  Lempriere,  before  they  shoM  teveraUy  become  entitled  to  the  said 
eighth  share  of  his  residuary  estate  and  effects,  then  the  said  testator  gave  and 
bequeathed  the  said  eighth  part  or  share  of  the  residue  of  his  said  trust  moneys, 
estate  and  effects,  unto  and  equally  between  the  children  or  to  the  only  child  or 
other  issue  of  such  of  them  as  should  be  then  dead  leaving  issue,  equally  between 
such  children  or  issue,  respectively,  such  children  or  child  and  issue  of  each  of  them 
to  take  their,  his  or  her  respective  parent's  share  only." 

The  testator  died  in  1831. 

The  tenants  for  life  had  no  issue^  and  the  last  of  them  died  in  August  1862. 

Sir  Hilgrove  Gkmset  had  died  in  1843,  having  had  five  [694]  cnildren,  four  of 
whom  were  living,  the  fifth  had  died  in  1859  leaving  one  child. 

The  case  was  a^ued  by  Mr.  Bevir,  Mr.  Colt,  Mr.  Wickens,  Mr.  Browne,  Mr.  Kay, 
Mr.  Pontifez,  Mr.  Streeten,  Mr.  Hobhouse,  Mr.  Beck  and  Mr.  Jessel. 

CKorlejf  v.  Loveband  (33  Beav.  189) ;  Henderson  v.  Kennieci  (2  De  Oex  &  Sm.  492) ; 
The  Commimoners  of  Charitable  Donations  v.  Cotter  (2  Dru.  &  Walsh,  615 ;  1  Dru.  & 
War.  498) ;  Holgate  v.  Jennings  (34  Beav.  79),  were  cited. 

Thk  Master  of  thb  Bolls  [Sir  John  Bomilly].  I  think  that  the  cases  cited  are 
very  different  from  this. 

The  construction  of  this  will  is  this :  There  is  a  gift  to  the  tenants  for  life  with 
remainder  to  their  children,  and  in  case  they  should  die  without  children,  half  of 
the  residue  is  given  over  in  eighths  amongst  the  four  persons,  but  in  case  of  the 
decease  of  anv  of  them  "  before  they  should  severally  become  entitled  to  the  said 
eighth  share  there  is  a  gift  over  to  their  children  or  other  issue.  I  think  that  by 
these  words  the  testator  meant,  "  before  they  become  entitled  in  possession  and  to 
the  receipt  of  the  money."  I  am  of  opinion  that  the  rights  are  to  be  ascertained  in 
August  1862,  and  that  the  share  of  Sir  Hilgrove  Gossett  is  to  be  divided  amongst 
as  many  children  as  he  then  left  and  as  had  previously  died  leaving  issue,  the 
children  themselves  will  take  one  share  each  and  the  issue  will  take  the  share  of  the 
deceased  parents  per  stirpes.    This  will  he  the  proper  division  of  the  fund. 

Beg.  Lib.  1866,  B.  fol.  2092. 


[686]    Nin«N  V.  D'Albuquxrqus.    March  17,  18,  1865. 

[Distinguished,  Tonge  v.  JFard,  1869,  21  L.  T.  480 ;  Proctor  v.  Bayley,  1889, 

42  Ch.  D.  394  (n.).] 

The  Defendant  having,  in  ignorance,  infringed  the  Plaintiff's  patent,  submitted,  and 
he  offered  before  suit  to  pay  the  amount  of  profits  made,  which  were  very  trifling. 
At  the  hearing,  though  a  perpetual  injunction  was  granted,  no  costs  were  given, 
and  an  account  was  granted  only  upon  the  Plaintiff's  request  and  at  his  peril. 

This  suit  was  instituted  by  a  patentee  of  sea  lamps  to  restrain  an  infringement, 
and  also  for  damages  and  the  delivery  up  of  the  pirated  articles. 

The  Defendant,  immediately  on  the  infringement  being  complained  of,  submitted, 
saying  he  had  acted  in  ignorance  of  the  existence  of  the  patent,  and  expressing  his 
regret.  He  promised  not  to  manufacture  any  more  of  the  lamps  in  question,  and  to 
aooount  to  the  Plaintiff  for  the  profits  he  had  made. 

He  also  furnished  the  Plaintiff  with  a  solemn  declaration,  made  by  him,  shewing 
that  he  had  made  forty-one  lamps,  that  he  had  sold  two,  and  that  he  had  made  a 
profit  of  £2,  138.  6d.  only  by  the  sales.  He  also  offered  either  to  sell  to  the  Plaintiff 
the  stock  on  hand  at  cost  price  or  to  take  them  to  pieces,  so  as  not  to  waste  such 
parts  as  were  available  for  other  purposes. 

The  Plaintiff,  however,  was  not  content  with  this,  but  insisted  on  an  aooount  and 

gtyment  of  the  profits,  on  the  destruction  of  all  the  stock  on  hand,  and  also  that  the 
efendant  should  give  him  a  signed  apology,  and  pay  his  solicitor  £b,  58.  for  costs. 
This  not  being  acc^ed  to,  the  Puintiff  instituted  this  suit  for  the  object  above  stated. 
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At  the  hearing,  the  Defendaot  aubmitted  to  a  perpetaal  injanction,  and  the  only 
questions  were,  as  to  the  PlaiDtifTs  right  to  an  account  and  as  to  the  costs  of  the  suit. 

e96]  Mr.  Bogeallay  and  Mr.  Hardy,  for  the  Plaintiff, 
r.  Selwyn  ana  Mr.  Fischer,  for  the  Defendant 

MiUmfftm  v.  Foa  (3  Myl.  &  Cr.  338)  was  cited  as  to  costs,  and  Edelsleit  r.  Eddsten 
(1  De  G.  J.  &  Sm.  185)  as  to  the  right  to  an  account. 

The  Master  of  the  Rolls.  It  has  been  frankly  admitted  that  the  only  ques- 
tion to  be  determined  in  this  suit  is  that  of  costs,  for  everything  that  the  Plaintiff 
could  reasonably  have  required  was  offered  by  the  Defendant  before  suit. 

The  last  thing  I  should  do  would  be  to  give  the  Plaintiff  any  costs,  and  the  only 
point  is,  whether  he  is  entitled  to  an  inquiry  as  to  the  damages  he  has  sustained. 

March  18.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  give  the 
Defendant  his  coats  in  this  case.  I  felt  desirous  of  doing  so,  because  I  am  convinced 
that  the  bill  has  been  filed  for  the  mere  purpose  of  obtaining  costs.  But  I  must  bear 
in  mind  that  the  suit  has  arisen  from  the  conduct  of  the  Defendant^  and  that  if  he  had 
not  violated  the  Plaintiff's  rights,  the  litigation  would  not  have  happened.  I  also 
think  that  the  Defendant  ought  to  have  offered  to  pay  the  Plaintiff's  costs  of  going 
to  his  solicitor,  though  they  were  not  costs  in  the  suit. 

The  Plaintiff  may  have  an  account,  but  it  must  be  at  his  own  peril  as  to  the  costs 
of  ity  if  it  turn  out  that  the  Defendant  has  stated  the  truth.  The  Defendant  has 
sworn  to  the  account  and  has  offered  an  inspection  of  [697]  his  books  and  to  pay  the 
profits  made.  He  has  also  offered  either  to  sell  the  lamps  to  the  Plaintiff  at  the  coat 
price  or  to  have  them  taken  to  pieces. 

I  will  make  an  order  for  a  perpetual  injunction,  and,  upon  the  Plaintiff's  request 
and  at  his  peril,  I  will  direct  the  account,  but  I  will  give  no  costs  on  either  side. 


[697]    Re  The  Iron  Shipbuilding  Company.    July  20,  21, 1865. 

Form  of  removing  the  name  from  the  register  of  shareholders  under  "  The  Companies 
Act,  1862," 

The  Court  had  ordered  the  name  of  an  infant,  the  mere  agent  of  the  directors,  to 
be  removed  from  the  register  of  members  under  "The  Companies  Act,  1862  "  (25  & 
26  Vict.  c.  89,  8.  35).  The  question  was  as  to  the  form  in  which  this  was  to  be 
effected. 

Mr.  Selwyn,  Mr.  Hobhouse  and  Mr.  Rudge,  for  different  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  name  must  be  erased. 
The  best  way  of  doing  so  will  be  to  strike  through  the  name  with  a  pen  and  ink,  and 
then  add  a  short  abstract  of  my  order  thus : — "  By  an  order  of  the  Court  of  Chancery, 
dated,  &c.,  this  name  has  been  erased."    Let  it  be  signed  by  the  secretary. 

I  object  to  its  being  erased  by  a  penknife  so  as  to  make  it  appear  that  the  name 
was  never  there. 

[698]    Parsons  v.  Justice.    June  1,  5,  1865. 

Gift  to  A  for  life,  and  after  her  decease  to  all  the  children  of  B.,  who  should  be  living 
at  the  testator's  death  or  be  born  afterwards  who  should  attain  twenty-one,  with  a 
direction  that  no  child  should  be  excluded  in  consequence  of  any  other  child  having 
attained  a  vested  interest.  Held,  that  the  class  was  to  be  ascertained  upon  the 
latter  of  these  two  events,  viz.,  a  child  of  B.  attaining  twenty-one  and  the  death  of 
A.,  and  that  a  child  bom  after  that  period  was  excluded. 

The  testator  gave  his  real  and  personal  estate  to  trustees,  upon  trust  to  convert 
and  invest,  and  to  stand  possessed  of  the  trust  moneys  upon  trust  to  pay  the  interest^ 
dividends  and  annual  produce  thereof  unto  his  wife  for  her  life,  and  from  and  after 
her  decease,  then  he  directed  that  his  trustees  should  stand  possessed  of  and  interested 
in  the  trust  moneys  "  upon  trust  for  all  and  every  the  child  or  children  of  his  brother 
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James  Backland  who  should  be  living  at  his  the  said  testator's  decease  or  bom  after- 
wards, who  should  live  to  attain  the  age  of  twentr-one  years,  and  if  there  should  be 
two  or  more  such  children,  then  equally  to  be  divided  between  or  among  them,  share 
and  share  alike,  as  tenants  in  oommon,  and  if  there  should  be  but  one  such  child  then 
in  trust  for  such  only  child,"  and  to  apply  the  income  of  the  share  of  such  children 
towards  their  maintenance  and  education  until  they  should  attain  a  vested  interest  in 
such  share  or  previously  die. 

"  And  he  thereby  directed  that  no  child  of  his  brother  attaining  the  said  age  of 
twenty-one  years  should  be  excluded  from  his  or  her  share  of  the  trust  premises,  in 
consequence  of  any  other  child  or  children  of  his  brother  having  previously  obtained 
a  vested  interest  in  his  or  her  share  or  shares ;  but  that  each  child  of  his  brother 
attaining,  in  the  lifetime  of  his  said  brother,  a  vested  interest  in  his  or  her  share, 
should  uienceforth,  during  the  life  of  his  brother,  be  entitled  to  receive  the  whole  of 
the  interest,  dividends  and  annual  produce  of  his  or  her  vested  share  for  the  time 
being,  subject  to  the  con-[699]-tingent  right  or  interest  of  any  after-bom  child  of  his 
said  Drother  to  such  vested  share. 

The  testator  died  in  1831,  and  his  widow  died  in  1863. 

The  testator's  brother,  James  Buckland,  was  still  living.  He  had  had  ton 
children,  the  eldest  of  whom  was  forty-eight  years  of  age  and  the  youngest  was  under 
age. 

Mr.  Baggallay  and  Mr.  Townsend,  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  principal  Defendants. 

Mr.  Sfaebbeare,  for  trustees. 

June.  5.  The  Master  of  the  Rolls  [Sir  John  Romillyl.  I  am  of  opinion  that 
the  class  of  children  is  to  be  ascertained  at  the  period  of  distribution,  which  is,  when, 
after  the  death  of  the  tenant  for  life,  the  eldest  child  of  James  Buckland  attained 
twenty-one.  In  other  words,  upon  the  happening  of  the  latter  of  two  events,  first, 
the  attainment  of  twenty-one  of  a  child,  and,  secondly,  the  decease  of  the  testator's 
widow.  Thus,  if  any  one  of  James  Buokland's  children  attained  twenty-one  before 
the  widow's  death,  the  money  was  not  then  to  be  distributed,  but  the  class  was  to  be 
ascertained  at  the  death  of  the  widow,  uid  no  child  bom  after  her  death  can 
participate. 

The  shares  of  infants  are  subject  to  be  devested  if  [600]  they  should  not  live  to 
attain  twenty-one.     I  think  all  the  cases  clear  on  the  subject.     (Jarman,  ch.  xxx.  s.  2.) 

I  must  declare  that  all  the  children  of  James  Buckland,  who  were  bora  prior  to 
the  death  of  the  widow,  attained  vested  intereste,  and  that  the  period  of  distribution 
arose,  in  this  case,  on  the  death  of  the  widow,  and  that  no  child  bora  subsequently 
to  that  period  took  any  interest  in  the  estate. 

Beg.  Lib.  1865,  B.  fol.  1381. 

[600]    -Be  Oregory's  Skftleuent  and  Will.    Jwie  13,  14,  1865. 
[S.  C.  11  Jur.  (N.  S.)  634  J  13  W.  R.  828;  6  N.  B.  282.] 

Bequest  to  "Francis,  the  youngest  son  of  F.  Q."  He  had  no  son  Francis,  but  he  had 
an  eldest  named  Arthur  Francis  and  a  youngest  named  Arthur  Charles,  who  was 
the  testator's  godson.     Held,  that  the  youngest  was  entitled  to  the  legacy. 

Family  repute  admissible  to  shew  that  a  legatee  was  the  godson  of  the  testator. 

A  former  will  of  a  testator  held  admissible  evidence  on  a  question  as  to  which  of  two 
persons  was  intended  to  take  as  legatees. 

By  his  will,  dated  the  2d  of  December  1825,  the  testotor  gave  as  follows : — 

"I  give  and  bequeath  unto  Francis  Gregory,  ttu  ymmgest  son  of  my  brother  Francis 
Gregory,  from  and  after  the  decease  of  myself  and  Caroline  Gregory  my  wife,  all  and 
singular  the  moneys  to  arise,"  &c.,  from  the  sale  of  certain  property. 

The  testator  died  in  1847  and  his  wife  in  1861. 

Francis  Gregory,  the  brother  of  the  testator,  had  three  sons  only.    The  eldest  was 
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named  Arthar  Francis  Gregory,  the  second  was  named  Arthur  William  Gregory  and 
the  youngest  Arthur  Charles  Gregory.     They  all  survived  the  testator. 

joOl]  The  question  was,  which  of  the  sons  was  entitled  under  the  above  bequest 
to  Francis,  the  youngest  son,  it  being  claimed  both  on  behalf  of  the  eldest,  Arthur 
Francis,  and  the  youngest,  Arthur  Charles. 

Iliere  was  evidence  that,  in  a  prior  will,  dated  the  13th  of  February  1825,  the 
testator  had  devised  the  property  to  "Charles  Gregory,  the  youngest  son  of  his 
brother  Francis  Gregory."  Tnere  was  evidence  that  it  had  always  been  believed  in 
the  family  that  the  testator  was  the  godfather  of  the  youngest  son,  bat  there  was  no 
strict  proof  of  the  fact.    The  reception  of  this  evidence  was  objected  to. 

Mr.  Hobhouse  and  Mr.  Diclonson,  for  the  representatives  of  Arthur  Charles 
Gregory,  the  youngest  son.  Firsts  extrinsic  evidence  is  admissible  to  shew  the  state 
of  the  family  and  the  knowledge  of  the  testator.  Secondly,  the  description  of 
"  youngest  son  "  must  prevail,  for  the  name  is  inaccurate  as  applied  to  either. 

Mr.  Baggallay  and  Mr.  Herries,  for  the  representatives  of  Arthur  Frauds.  Evi- 
dence of  intention  to  be  derived  from  a  former  will  is  inadmissible,  and  the  fact  of  being 
a  godson  is  not  proved.  Secondly,  the  rule  "Veritas  nominit  toUit  arorem  deteriplionis  ' 
must  prevail,  the  name  is  more  to  be  relied  on  than  the  description. 

Mr.  Elderton,  for  the  trustees.  Drake  v.  Drake  (8  H.  of  L.  Cas.  172 ;  25  Beav. 
642) ;  Bennett  v.  Marshall  (2  Kay  &  J.  740) ;  Bematami  v.  Atldnton  (10  Hare,  345) ; 
Hodgson  v.  Clarke  (1  De  G.  F.  &  J.  394) ;  Bradshaa  v.  Bradsha/to  (2  Y.  &  C.  (Exch.) 
72) ;  [602]  Jarman  on  Wills  (vol.  1,  pp.  407,  408  (3d  edit) );  Doe  d.  Hiseoeks  v. 
Hiscods  (5  Mee.  &  W.  363);  NeuMt  v.  Pryee  (14  Sim.  354);  Omrner  v.  Garner 
(29  Beav.  114),  were  cited. 

The  Mastkb  of  thb  Solls  [Sir  John  Eomillyl.  I  think  the  evidence  is  admis- 
sible, and  that  it  is  sufficient  to  turn  the  scale  in  favor  of  the  youngest  son.  One 
piece  of  evidence,  I  am  clear,  is  admissible,  namely,  that  the  youngest  was  the  godson 
of  the  testator ;  and  I  think  that^  in  the  absence  of  evidence  on  the  other  side,  it  is 
proved  that  the  youngest  son  was  the  godson.  The  relation  between  godfather  and 
godson  is  often  acted  on  by  testators,  and  nothing  is  more  common  than  for  a  person 
to  leave  a  legacy  to  his  godson.  It  is  a  course  so  frequently  adopted  that  I  tMnk  it 
is  sufficient,  in  a  case  of  ambiguity,  to  induce  the  Court  to  select  one  and  say  that  it 
is  more  likely  that  the  godson  should  have  been  intended  than  the  other. 

The  testator  knew  perfectly  well  that  the  youngest  son  was  Charles,  but  this 
would  be  as  much  in  favor  of  one  as  the  other.  We  have  the  fact  that,  a  few  months 
previous,  by  another  will,  he  gave  the  property  to  "  Charles  Gregory,  the  youngest 
son  of  his  brother."  I  think  that  the  first  will  is  admissible  to  shew  that  the  testator 
knew  of  the  state  of  the  family,  and  having  once  admitted  it,  I  cannot  do  so  in  part. 

On  the  whole,  I  think  that  the  evidence  is  admissible,  and  that  it  is  sufficient,  in 
this  case,  to  make  the  demonstratio  prevail  over  the  nomen.  I  am  therefore  of  opinion 
[6031  that  the  legacy  is  given  to  Arthur  Charles,  and  I  shall  declare  accordingly. 

Tne  cases  turn  on  such  small  matters,  that  it  may  be  said  to  be  impossible  to 
reconcile  them  all,  the  distinctions  are  so  shadowy  that  each  case  must  depend  on  its 
own  facts. 

[603]    Berdoe  r.  Dawson.    Jan.  30,  31,  Feb.  8,  1865. 

[S.  C.  12  L.  T.  103 ;  11  Jur.  (N,  S.)  254  ;  13  W.  R.  420.    See  BaMrigge  v.  Bnmme, 
1881,  18  Ch.  D.  197 ;  Beaddy  v.  Fmdergast,  1886,  55  L.  T.  768.] 

Securities  obtained  from  sons  for  their  father's  debt  set  aside,  the  creditors  failing  to 
prove  (as  they  were  bound  to  do)  that  the  sons  knew  the  true  nature  of  the  trans- 
action, and  that  no  undue  influence  had  been  exercised  by  the  father. 

The  outline  of  this  case  was  as  follows : — The  Plaintiffs,  Walter  Berdoe  the 
younger,  and  James  Berdoe,  were  entitled,  subject  to  the  life  interest  of  their  father, 
Walter  Berdoe  the  elder,  to  an  interest  in  a  sum  of  £16,666,  138.  9d.  consols, 
bequeathed  in  1833  by  a  Mr.  Payne. 

In  1857  Walter  Berdoe  the  elder,  a  tailor,  was  indebted  to  the  executors  of  a 
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Mr.  DawsoD  in  a  aum  of  jS5350,  and  being  pressed  for  payment,  be  induced  bis  two 
sons,  who  were  then  of  the  respective  ages  of  twenty-iive  and  a  half  and  twenty- 
three,  to  join  in  securing  his  debt.  This  was  effected  by  an  indenture,  dated  the 
Ist  of  January  1858,  whereby  the  Plaintiffs  and  the  father  assigned  all  their  interests 
under  the  will  of  Mr.  Payne  to  secure  the  £5360  and  interest,  which  they  likewise 
covenanted  to  pay. 

The  Plaintiffs  were  resident  with  and  maintained  by  their  father  down  to  his 
death  in  1860,  when  he  died  insolvent. 

This  suit  was  instituted  by  the  two  sons  against  the  executors  of  Dawson,  in  December 
1863,  to  set  aside  [804]  the  security  of  1858,  on  the  ground  that  they  were  ignorant 
of  the  nature  and  effect  of  the  deed,  that  it  bad  been  obtained  while  they  were 
entirely  in  the  power  of  their  father,  whom  they  represented  to  have  been  "  a  man  of 
determined  and  austere  temper,"  whose  word  with  them  was  law,  and  that  "  they  did 
not  act  as  free  agents  or  exercise  any  will  of  their  own,  but  simply  obeyed  their 
father's  command. 

The  facts  are  more  fully  stated  in  the  judgment  of  the  Court. 
Mr.  Selwyn  and  Mr.  Hardy,  for  the  Plaintiffs. 

The  Attorney-Gknbbal  (Sir  R  Palmer),  Mr.  Benshaw  and  C.  Browne,  for  the 
Defendants. 

Baker  v.  Bradley  (7  De  Gex,  M.  &  G.  597) ;  OwAe  v.  Lamotte  (15  Beav.  234) ; 
Hoghton  v.  Hoghion  (15  Beav.  278)  were  cited ;  and  see  Sereamhe  v.  Saunders  (ante, 
p.  382). 

Thx  Master  of  the  Bolls  [Sir  John  Romilly].  I  will  read  the  papers  before  I 
call  for  a  reply.  The  law  is  settled,  that  a  person  who  takes  a  benefit  obtained 
without  consideration  by  a  father  from  his  child  incurs  the  obligation,  in  the 
strongest  possible  sense  of  the  word,  of  proving  that  the  transaction  as  between  the 
father  and  child  was  a  righteous  one.  He  must  prove,  not  only  that  the  son 
understood  the  transaction,  but  also  that  the  benefit  was  not  obtained  from  him 
by  the  undue  [606]  exercise  of  the  peculiar  influence  possessed  by  a  father  over 
his  son. 

Feb.  8.  The  Master  of  the  Roli^  [Sir  John  Romilly].  I  have  gone  through 
the  papers  in  this  case,  and  I  am  of  opinion  that  the  Plaintiffs  are  entitled  to  a 
decree. 

The  case  is  a  singular  one  in  various  respects ;  but  the  rule,  which  I  have  stated 
before,  on  which  the  Court  is  bound  to  act  in  all  cases  of  this  description,  is  strongly 
exemplified  on  the  present  occasion.  When  a  person  executes  a  deed  by  which  bis 
father  or  any  other  person  nearly  related  and  connected  with  him,  or  who,  from 
any  other  cause,  has  necessarily  a  considerable  influence  over  him  is  benefited,  then 
the  person  who  claims  the  benefit  of  that  deed  is  bound  to  establish  two  things  : — 
he  is  bound  to  establish,  in  the  first  place,  that  the  person  who  executed  the  deed 
knew  what  he  was  about  when  he  executed  it ;  and  in  the  next  place,  he  is  bound  to 
shew  that  it  was  made  of  his  own  free  will,  and  unbiassed  by  and  without  being 
subject  to  that  influence  which  he  could  not  easily  resist. 

The  state  of  the  case,  on  the  present  occasion,  happens  to  be  this : — Mr.  Walter 
Berdoe,  the  father,  carried  on  business  as  a  tailor,  both  in  Comhill  and  in  Bond 
Street ;  and  it  appears  that  the  Plaintiffs,  his  two  sons,  assisted  him  in  that  business ; 
they  were  not  partners,  and  they  had  no  share  in  the  profits  of  the  business,  but  they 
were  paid  at  the  rate  of  twenty  shillings  per  week. 

[606]  It  appears  also  that  Mr.  Berdoe  had  been  supplied  by  Mr.  Dawson,  a  friend 
of  ms,  and  who  was  well  acquainted  with  his  family,  with  a  quantity  of  cloth  and 
other  matters  for  the  purposes  of  his  trade,  and  when  Mr.  Dawson  died,  a  very 
heavy  debt  of  about  £5350  was  due  from  Mr.  Walter  Berdoe  to  the  estate  of  Mr. 
Dawson.  The  executors  of  Mr.  Dawson  (very  properly,  and  I  cannot  blame  them  in 
that  respect)  pressed  Mr.  Berdoe  very  strongly  for  payment  of  his  debt.  He  stated 
he  was  very  sorry  he  oould  not  pay  it,  and  that  if  they  pressed  for  its  payment  he 
would  simply  be  ruined ;  that  he  could  give  no  security,  but  that  he  was  willing  to 
insure  his  life  for  £1000,  and  to  pay  the  premiums,  and  also  to  pay  instalments  of  £50 
a  month  as  long  as  the  business  lasted.  They  said  that  would  not  do,  and  after  some 
further  pressure,  he  said,  I  can  get  my  sons  to  give  security.    The  security  was  of 
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tiu8  description : — ^A  testator  named  William  Paine  had  left  a  sum  of  £16,666,  ia 
which  the  father  took  an  interest  for  life,  and  his  sons  took  an  interest  in  remainder 
in  the  capital.  Accordingly,  Mr.  Berdoe,  when  thus  pressed  by  the  representatiTes 
of  Mr.  Dawson  for  payment  of  his  debt^  undertook  that  his  sons  should  join  with 
him  in  giving  them  a  security  upon  this  fund.  The  security  was  aoooidingiy  given ; 
it  was  executed  on  the  11th  of  January  1858,  but  it  bears  date  ten  days  before.  At 
this  time  Walter  Berdoe  was  twenty-five  years  and  a  half  old,  and  James  Berdoe  was 
twenty-three  years  old.  They  were,  therefore,  quite  of  an  age  to  be  able  to  under- 
stand perfectly  what  was  done  in  the  matter ;  though,  in  my  opinion,  there  is  some 
obscurity  and  doubt  upon  the  evidence  whether  they  really  did  know  what  it  was 
they  were  doing.  They  positively  declare  they  did  not,  but  the  solicitor  of  Mr. 
Dawson's  executors  declares  positively  that  they  did,  and  that  he  gave  them  full 
information  upon  the  [607]  subject  and  explained  everything  to  them.  They  say 
that  they  were  totally  dependent  upon  their  father,  that  he  was  "  a  man  of  deter- 
mined and  austere  temper,  and  that  his  children  never  "  dared  to  contradict  him  or 
interfere  with  his  wishes ;  that  his  word  with  them  was  law,  and  the  only  conversa- 
tion which  ever  passed  between  him  and  any  of  them  was  of  the  shortest  and  most 
ordinary  description,  and  that  no  intercourse  of  a  confidential  character  ever  passed 
between  them.  In  substance,  that  they  never  thought  of  resisting  what  he  advised, 
recommended  or  required  them  to  do.  That  they  executed  this  deed  as  a  matter  of 
course,  without  knowing  the  contents  or  how  they  bound  themselves  at  all. 

The  effect  of  the  deed  itself  is  peculiar,  because  it  not  only  mortgages  all  their 
interest,  but  it  makes  them  enter  into  a  personal  convenant  for  the  payment  of 
their  father's  debt,  provided  it  should  not  be  paid  by  him  before  a  certain  time.  It 
is  not  suggested  that  they  obtained  the  slightest  benefit  by  this  transaction  beyond 
this : — it  IS  said  they  were  much  interested  in  the  continuance  of  the  business,  and 
that  if  payment  of  the  debt  had  been  enforced  against  their  father  at  once,  the 
business  must  have  been  destroyed,  and  they  would  nave  been  seriously  injured  ;  on 
the  other  hand,  they  say  that  they  disliked  the  business,  that  they  had  no  interest 
in  it,  and  only  acted  as  assistants  to  their  father.  It  appears  also  that,  upon  the 
death  of  the  father,  his  assets  were  not  8u£5cient  to  pay  his  debts  and  that  the  whole 
of  the  concern  was  then  broken  up. 

Now  one  of  the  principal  things  which  the  C!ourt  always  requires  in  matters  of 
this  description  is  (as  Lora  Eldon  observes  in  various  cases),  proof  that  it  was  a 
"  righteous  transaction,"  and  the  strongest  and  best  [608]  evidence  is  this  : — that 
the  person  giving  up  his  property  should  have  an  independent  solicitor  and 
independent  advice  in  the  matter.  There  was  nothing  of  the  sort  here,  not  even  a 
copy  of  the  deed  was  sent  to  the  Plaintiffs,  and  the  only  person  who  spoke  to  them 
was  the  solicitor  of  the  persons  who  sought  to  obtain  from  them  this  security,  and  all 
that  he  says  is,  that  he  did,  upon  one  occasion,  explain  the  deed  to  them,  and  that, 
upon  another  occasion,  he  said  he  was  ready  to  answer  any  question  they  chose  to 
put  to  him.  They  say  they  understood  nothing  about  it,  there  was  no  species  of 
contract  on  their  part,  and  the  transaction  was  wholly  voluntary  and  a  mere  giving 
up  so  much  of  their  own  money  to  pay  the  father's  debt. 

The  cases  upon  the  subject  are  exceedingly  strong  in  shewing  that  this  sort  of 
security  cannot  be  relied  upon.  The  one  which  is  the  strongest  and  die  nearest  to 
this  case  is  Baker  v.  Bradky  (7  De  G.  M.  &  G.  597),  in  which  the  Lord  Justice 
pointed  out  the  distinction  which  is  always  taken  in  cases  where  a  settlement  is 
made  by  a  young  man  of  his  reversionary  property  at  the  instance  of  his  father.  If 
it  be  a  settlement  by  which  the  father  gets  no  personal  benefit^  and  is  simply  one 
made  for  the  benefit  of  the  brothers  and  sisters,  the  C!ourt  does  not  look  into  the 
extent  of  the  consideration  with  strictness,  but  it  even  thinks  that  it  may  be  a  very 
proper  thing  that  the  influence  of  the  father  should  be  exercised  so  as  to  induce  an 
elder  son  to  make  a  proper  and  permanent  settlement,  when  he  comes  of  age,  for  the 
benefit  of  the  family  ;  but  if  the  father  gains  any  personal  benefit  by  the  transaction, 
the  thing  is  tainted  with  a  spot  which  stains  it  throughout.  So  where  there  is 
pressure  used  by  a  third  person,  who  by  means  of  threats  against  the  [609]  father 
induces  him  to  compel  his  sons  to  join  in  a  security  of  which  he  derives  the  sole 
benefit,  the  Court  holds  that  neither  he  nor  the  third  person  can  retain  the  benefit  of 
that  security  as  against  the  sons. 
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The  case  of  Baker  v.  Bradley  is  a  distinct  authoritv  on  that  sabject.  The  marginal 
note  is  this : — "  A  mortgage  was  made  of  property  by  a  father  and  son,  immediately 
after  the  latter  had  attained  his  majority,  to  secure  debts  due  from  the  father,  to 
some  extent  incurred  in  improvements  on  the  property  and  in  maintaining  and 
educating  the  son.  The  mother  joined  in  the  security  for  the  purpose  of  subjecting 
to  it  her  separate  estate,  vhich  she  vas,  however,  by  a  clause  not  recited  or  noticed 
in  the  mortgage,  restrained  from  anticipating.  The  son  had  no  separate  advice  on 
the  occasion.  Held,  that  the  mortgage  was  not  capable  of  being  supported  as  a 
family  arrangement^  but  was  void  as  obtained  by  undue  influence." 

Without  referring  to  the  observations  of  the  Lord  Justice,  that  case  strictly 
applies  to  the  present,  for  it  was  endeavoured  to  support  this  transaction  as  a  family 
arrangement,  by  which  the  Plaintiffs  sought  to  keep  up  a  business  which  has  failed 
entirely.    It  is  in  point  of  fact  a  security  obtained  by  undue  influence. 

I  am  of  opinion,  therefore,  that,  the  burden  of  proof  lying  upon  the  Defendants, 
they  have  failed  on  both  points.  They  have  not  proved  that  the  Plaintiffs  knew  the 
true  nature  of  the  transaction;  and  so  far  from  proving  there  was  no  undue  influence, 
I  think  that  the  evidence  shews  clearly  there  was  both  undue  influence  and  pressure 
osed  by  the  father  in  order  to  induce  them  to  join  in  the  transaction. 

[610]  It  was  then  endeavoured  to  support  this  case  on  the  ground  of  acqui- 
escence, or  a  quad  acquiescence,  and  that  tails  entirely.  Walter  Berdoe  died  in 
July  1860;  the  Plaintiffs  knew  of  the  deed,  but  it  does  not  appear  that  they 
knew  the  precise  contents  and  nature  of  it,  and  an  inspection  of  the  deed  was 
withheld  from  them  till  a  very  late  period.  As  soon  as  they  knew  what  the 
deed  was,  and  had  been  advised  by  their  solicitor  that  it  was  not  binding  upon  them, 
they  immediately  filed  this  bill  on  the  16th  of  December  1863,  which  was  about 
three  years  and  a  few  months  after  the  death  of  their  father.  In  my  opinion  there  is 
nothing  proved  to  bind  them  by  acquiescence  in  this  transaction,  there  was  merely 
an  act  of  co-operation,  an  endeavour  to  make  their  father's  estate  as  productive  as 
possible  for  the  purpose  of  paying  his  creditors. 

The  Attorney-General  pressed  very  much  the  circumstance  that  these  young  men 
were,  comparatively  speaking,  of  mature  age,  and  that  they  could  not  be  called 
persons  just  escaped  from  infancy,  because  one  was  twenty-five  and  a  half  years  old, 
and  the  other  twenty-three  years  old ;  but  I  do  not  thinK  this  affects  the  case.  If 
these  two  persons  were  entirely  under  the  control  of  their  father,  and  could  do 
nothing  but  what  he  allowed  them  to  do,  and  he  required  them  to  sign  a  deed  of 
this  description  under  the  pressure  of-  his  displeasure  and  the  fear  of  ruin  in  case 
of  refusal,  I  think  they  are  entitled  to  the  protection  of  the  Court  and  to  be  relieved 
from  it 

A  decree  must  be  made,  with  costs,  declaring  that  the  mortgage  is  void  so  far  as 
it  affects  to  bind  the  Plaintiffs  and  their  interest  under  Mr.  Paine's  will. 


[611]    The  Earl  of  Durham  v.  Sir  Francis  Leoard.    July  5, 14, 1865. 

[S.  C.  34  L.  J.  C3h.  589 ;  11  Jur.  (N.  S.)  706 ;  13  W.  R  959.    See  CwMwr  v.  Potta 
[1897],  1  Ir.  E.  534;  Rudd  v.  LaseeOes  [1900],  1  Ch.  820.] 

The  Plaintiff  agreed  to  purchase  an  estate  which,  on  the  written  contract,  was,  by 
mistake,  statM  to  contain  21,750  acres ;  it  turned  out  that  it  contained  only  11,814 
acres.  Held,  that  the  purchaser  was  not  entitled  to  specific  performance  with  a 
proportionate  abatement  for  the  deficiency  of  acreage,  but  that  he  could  only 
enforce  the  contract  on  payment  of  the  full  price,  or  rescind  the  contract. 

In  1862  the  Plaintiff  agreed  to  purchase  an  estate  of  the  Defendant  for  £66,000. 
It  was  described  in  the  written  contract  as  the  "Kidland  Estate  containing  21,760 
««■«." 

In  the  course  of  the  investigation  of  the  title,  it  turned  out  that  the  Kidland 
estate  contained  no  more  than  11,814  acres. 

In  May  1863  the  purchaser  instituted  this  suit  for  the  specific  performance  of  the 
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oontfraot,  on  payment  "of  th»  pnrehAae-money,  leas  a  proper  compenaation  for  the 
deficiency  in  quaQtity."  The  Defendant  was  willing  either  to  pwform  the  contract 
on  receiving  the  full  price  stipulated  or  to  cancel  the  contract 

The  Plaintiff  stated,  in  nis  affidavit,  that  he  purchased  the  estate  under  the 
impression  that  its  contents  vraa  22,000  acres  or  thereabouts,  that  he  would  not  have 
purchased  if  the  real  area  had  been  stated,  and  that  he  had  been  guided  in  the  price 
given  by  the  extent  of  the  estate  and  not  by  the  rental,  especially  as  he  r^arded  it 
as  affording  him  shooting  and  fishing  over  a  large  area. 

On  the  other  hand,  on  the  part  of  the  Defendant,  it  was  shewn  that  the  repre- 
sentation of  the  quantity  was  a  hand  fide  mistake  of  his  agent,  and  the  Defendant  said 
that  "  throughout  his  negociation,  he  was,  in  deter-[6121-mining  the  value  of  and 
fixing  the  price  he  should  ask  for  the  estate,  actuated  solely  by  ue  consideration  of 
the  rental  thereof,  and  upon  which  alone  he  had  made  his  calculations." 

Thk  Attorksy-Gxnebal  (Sir  B.  Palmer),  Mr.  Wickens  and  Mr.  Batten,  for  the 
Plaintiff,  argued  that  the  ."general  rule  of  specific  performance  was  that  the  purchaser 
shall  have  what  the  vendor  can  give,  with  an  abatement  of  the  purchase-money 
for  so  much  as  the  quantity  falls  short  of  the  representation ; "  Hill  v.  BtuMey 
(17  Yes.  394);  Orompton  v.  Lord  Melbourne  (5  Sim.  353);  Sugden's  Vendors  (p.  26& 
(13th  ed.) ). 

Sir  Hugh  Cairns,  Mr.  Hobhouse  and  Mr.  Williamson,  for  the  Defendant,  were 
not  called  on. 

Thk  Master  of  the  Bolus  [Sir  John  Bomillyl.  I  am  of  opinion  that  this  is 
not  a  case  for  compensation  at  all,  it  is  quite  distinct  from  that,  it  is  a  case  of  mistake^ 
and  not  a  case  for  compensation. 

The  Court,  it  is  true,  exercises  a  discretion  in  cases  of  specific  performance  ;  but 
it  is  laid  down  in  fFhite  v.  Damon  (7  Yes.  30),  and  in  many  other  cases,  that  the 
discretion  in  giving  specific  performance  is  "  not  an  arbitrary  capricious  discretion, 
but  must  be  regulated  upon  grounds  that  will  make  it  judicial.  I  admit  that  the 
general  rule  is,  that  where  there  is  a  deficiency  in  quantity,  such  deficiency  is  properly 
the  subject  of  compensation ;  but  [613]  that  rule  must  be  eonfined  within  certain 
limits.  Where  a  person  sells  21,000  acres,  and  finds  that  he  has  only  11,000  to  sell, 
or,  in  point  of  fact,  little  more  than  half  of  what  be  has  disposed  of,  that,  in  my 
opinion,  is  not  a  case  for  compensation,  nor  do  I  know  how  the  Court  could  deal  with 
it  as  a  case  of  compensation.  In  all  these  cases,  where  the  Court  has  found  that  it  is 
utterly  impossible  to  deal  with  the  case  as  one  for  compensation,  it  has  said  "  this  is 
not  a  case  for  compensation,  but  one  for  avoiding  the  contract."  For  instance,  if  a 
man  sells  freehold  land,  and  it  turns  out  to  be  copyhold,  that  is  not  a  case  for  com- 
pensation ;  so  if  it  turns  out  to  be  long  leasehold,  that  is  not  a  case  for  compensation ;, 
so  if  one  sells  property  to  another  who  is  particularly  anxious  to  have  the  right  of 
sporting  over  it,  and  it  turns  out  that  he  cannot  have  the  right  of  sporting,  because 
it  belongs  to  somebody  else,  I  apprehend  it  is  not  a  case  in  which  the  Court  can 
ascertain  what  should  be  the  amount  of  compensation  to  be  given.  In  all  those  casea 
the  Court  simply  says  it  will  avoid  the  contract,  and  it  will  not  allow  either  party  to 
enforce  it,  unless  the  person  who  is  prejudiced  by  the  error  be  willing  to  perform  the 
contract  without  compensation. 

In  Price  v.  North  (2  Young  &  C.  (Ex.)  620)  what  was  sold  was  "seven  fields,. 
14  acres  more  or  less."  By  one  of  the  conditions  of  sale,  any  mistake  or  error  in  the 
description  was  to  be  the  subject  of  compensation.  It  turned  out  that  there  were  27 
acres,  and  the  vendor  said  "  This  is  not  to  annul  the  sale,  but  is  to  be  made  the  subject 
of  compensation,  and  I  am  entitled  to  an  additional  price."  But  the  Court  said  "  That 
such  a  misdescription  as  this  would  not  be  the  ground  for  modifying  the  contract,  but 
for  avoiding  the  sale  altogether."  So,  in  this  case,  a  [6141  person  buys  one-half  the 
quantity  of  land  that  he  intended  to  buy  and  the  vendor  intended  to  selL  The 
result  is  that  there  has  been  a  mistake  between  the  parties,  and  I  am  of  opinion  that 
this  is  not  a  case  in  which  the  Court  could,  upon  any  principle,  assess  compensation 
so  as  to  make  everything  fair  between  them. 

In  the  case  of  Hill  v.  Buddey  (17  Yes.  394^,  which  is  usually  cited  upon  these 
occasions,  Sir  William  Grant  laid  it  down  that  wnen  the  land  turns  out  to  be  less  than 
it  is  represented  to  be,  the  ordinary  mode  of  calculating  the  compensation  is,  to 
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«8certam  the  quantity  and  alloir  for  the  deficiency.  But  if  that  principle  were 
followed  here,  the  Plaintiff  would  get  for  less  than  JC36,000  an  estate  the  rental  of 
which  was  accurately  stated  and  which  the  Defendant  intended  to  sell  for  ;£66,000. 
It  is,  therefore,  dear  I  should  beudoing  great  injustice  if  I  applied  that  rule  upon  the 
present  occasion. 

I  am  of  opinion  that  this  is  simply  a  case  of  mistake,  and  that  the  purchaser  is  not 
entitled  to  any  compensation.  He  may  elect  to  perform  the  contract  without  com- 
pensation, but,  considering  the  Defendant's  offer  before  suit,  the  Plaintiff  must  pay 
the  costs  of  suit  down  to  the  present  lime. 

[616]    Orebthau  v.  Golton.    June  23,  26,  1866. 

[S.  C.  13  L.  T.  34 ;  H  Jur.  (N.  S.)  848 ;  13  W.  E,  1009.] 

A  testator,  "  in  case  his  personal  estate  should  be  insufiScient  for  the  payment  of  his 
debts,"  charged  them  upon  his  real  estate.  Held,  that  the  executor  had  an  implied 
power  to  sell  and  give  valid  receipts  for  the  purchase-money,  without  shewing  the 
insufficiency  of  the  personal  estate.  Held,  also,  that  the  lapse  of  thirteen  years 
between  the  death  and  the  sale  did  not  afiSeot  the  executor's  power. 

The  testator,  the  Reverend  Christopher  Milnes,  by  his  will  dated  in  1849, 
expressed  himself  as  follows : — 

"  fieverend  Christopher  Milnes,  of  Asthorpe,  in  the  county  of  Lincoln,  makes  his 
will  and  testament  in  the  following  manner :— ^Bequeaths  to  his  wife  Catherine  Milnes 
the  sum  of  £200,  to  be  paid  out  of  his  personal  estate.  Bequeaths  to  his  wife  Catherine 
Milnes  the  sum  of  J&3000  for  her  own  separate  use  and  benefit,  which  he  charges  upon 
«nd  is  to  be  payable  out  of  his  estate  at  Besthorpe,  Qirton  and  South  Scarle,  in  the 
county  of  Nottingham.  Devises  his  estate  at  Besthorpe^  Girton  and  Scarle,  unto  and 
to  the  use  of  Thomas  Greetham,  his  heirs  and  assigns,  upon  trust,  by  mortgage  or 
sale  thereof,  or  of  a  competent  part  thereof,  to  raise  the  sum  of  £3000,  and  pay  the 
eame  to  his  said  wife  Catherine  Milnes,  for  her  own  use  and  benefit ;  the  receipt  of 
the  said  Thomas  Greetham  to  be  a  sufficient  discharge  for  the  purchase-money,  and 
upon  trust,  subject  to  the  payment  of  the  said  sum  of  £3000,  for  the  purposes  here- 
after mentioned."  He  then  gave  the  residue  of  his  personal  estate  to  Thomas 
Greetham,  upon  trust  for  his  wife  for  life,  with  remainder  over,  and  continued  thus : 
— "  In  case  his  personal  estate  duUl  be  vhaiffideni  fcr  the  payment  of  his  debts,  he  charges  the 
Mine  upon  his  estate  at  Besthorpe,  Qirion  and  South  Scarle.  Declaration  that  Thomas 
Greetham,  his  heirs  and  assigns  shall  pay  the  rents  and  profits  of  all  his  estates  to  his 
said  wife,  Catherine  Milnes,  during  her  life,  and  after  her  death  shall  hold  all  his 
estates  upon  the  trusts,  and  for  the  ends,  intents  and  purposes  after  [616]  mentioned. 
As  to  his  farm  at  Besthorpe,  Girton  and  Scarle,  upon  trust  to  pay  Mrs.  Semey  during 
her  life  an  annuity  of  £50,  and  after  her  decease  to  pay  Dr.  Semey,  during  his  life, 
an  annuity  of  £50.  Upon  further  trust  to  apply  the  rents  and  profits  of  the  said 
farm  for  the  support,  maintenance  and  education  of  the  children  of  his  brother,  John 
Lansdale  Milnes,  in  such  proportions  as  the  said  Thomas  Greetham  shall  think  proper, 
and  shall,  when  the  youngest  of  the  children  shall  have  attained  the  age  of  twenty-one 
years,  convey  the  same  farm  to  all  or  any  of  the  said  children  of  his  said  brother,  and 
in  such  proportions  as  the  said  Thomas  Greetham  shall,  by  deed  or  will,  appoint^  and 
in  default  of  such  appointment,"  Thomas  Greetham  was  to  convey  the  same  equally 
amongst  all  the  children  of  John  Lansdale  Milnes  in  fee.  He  then  directed  the 
«onveyano«  of  other  hereditaments  at  Aisthorpe  (subject  to  an  annuity)  to  other 

gtrsons,  and  the  testator  concluded  thus : — "  Power  to  be  given  to  the  said  Thomas 
reetham,  with  the  consent  of  his  said  wife  Catherine,  and  after  her  decease  of  his 
own  authority,  to  sell  all  or  any  part  of  his  said  estates  so  devised  to  him,  and  to  put 
the  produce  out  at  interest,  and  to  pay  the  interest  to  the  parties  who  would  have 
been  entitled  to  the  rents,  if  the  estates  had  remained  unsold,  and  the  purchase- 
money  to  be  divided  amongst  the  same  parties,  and  in  the  same  events,  as  the  estates 
would  have  been  divisible  between  them.     Indemnity  to  trustee,  his  power  to  give 
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reoeipta  for  the  parchaBe-money,  appointing  hia  wife  Catherine  Milnes  and  Thoma* 
Greetham,  executrix  and  exeoator  of  his  wiU." 

The  testator  died  in  1850,  and  in  1852  the  Plaintiff,  Thomas  Greetham,  mortgaged 
the  estate  at  Besthorpe,  Girton  and  South  Scarie  to  (he  widow  for  £3000,  the  amount 
of  the  legacy  bequeathed  to  her. 

[6171  On  the  17th  of  March  1864  Thomas  Greetham  appointed  the  property  to 
the  children  then  bom  of  the  teetator's  brother,  all  of  whom  had  attained  twenty-one. 

The  widow  died  on  the  18th  of  March  1864,  and  in  May  following  the  Puinti£r 
sold  the  Besthorpe,  Girton  and  South  Scarie  property  in  lots,  l^e  Defendant 
purchased  a  part  of  it. 

The  testator's  brother,  John  Lansdale  Milnes,  was  still  alive,  and  all  his  existing 
children  had  attained  the  age  of  twentv-one  years. 

The  Defendant  objectMl  to  the  Plaintiff's  title  on  the  following  grounds: — h» 
insisted  that  the  power  of  sale,  given  to  the  Plaintiff  by  the  will,  had  determined  by 
the  death  of  the  testator's  widow,  and  by  the  younger  child  of  the  testator's  brother 
having  previously  attained  twenty-one ;  that  the  trust  estate  ought  thereupon  to  have 
been  conveyed  to  the  children  as  tenants  in  common  in  fee ;  that,  consequently,  all 
persons  beneficially  interested  must  concur  in  the  conveyance,  and  that  the  purchase- 
money  must  be  paid  to  them. 

To  this  it  was  answered  by  the  vendor  that  the  legacy  to  the  widow  had  never 
been  raised,  and  was,  in  fact,  payable  out  of  the  purchase-money.  Secondly,  that  the 
general  charge  of  debts  upon  the  estate  authorized  the  sale  by  the  executor ;  and 
thirdly,  that  the  power  to  Mr.  Greetham  did  not  determine  until  his  death,  or  unti) 
the  death  of  the  testator's  brother. 

Mr.  Joshua  Williams  and  Mr.  Simmonds,  for  the  Plaintiff,  argued,  first,  that  a 
charge  of  debts  gave  to  [618]  executors  an  implied  power  to  sell,  and  to  give  valid 
receipts  for  the  purchase-money.  Secondly,  that  the  lapse  of  time  between  the  death 
of  the  testator  and  the  sale  of  the  estate  did  not  affect  the  executor's  power ;  and 
thirdly,  they  relied  on  the  expres8_power  to  sell  and  to  give  receipts ;  Forbes  v.  Peacock 
(12  Sim,  528 ;  1  Phillips,  717) ;  Wnghy  v.  Sykes  (21  Beav.  337) ;  Sabin,  v,  Heape  (27 
Beav.  553) ;  /oAnton  v.  Kennett  (3  Myl.  &  K.  624) ;  StrongMU  v.  Anitey  (I  De  G.  M. 
&  G.  635) ;  Sugden's  Vendors  (p.  423) ;  Maimwaring  v.  Beewr  (8  Hare,  44) ;  PoOey  v. 
Seymowr  (2  Y.  &  C.  (Ex.)  708) ;  Onuirod  v.  Hardman  (5  Ves.  722). 

Mr.  Baggallay  and  Mr.  A.  G.  Marten,  for  the  purchaser,  argued  that  it  was 
doubtful  whether,  upon  the  authorities,  a  charge  of  debt  in  favour  of  creditors  gave 
to  the  executors  a  power  to  sell,  but  even  if  it  did,  still  that  the  words  here  used,  "  if 
his  personal  estate  shall  be  insufficient  for  the  payment  of  his  debts,"  made  the  power 
contingent  upon  the  existence  of  a  deficiency,  which  must  be  proved,  as  in  Dike  v. 
Rkks  (Cro.  Car.  335).  Secondly,  that  the  express  power  to  sell  or  mortgage  had  been 
exhausted  by  the  mortgage  to  raise  the  X30OO  for  the  widow.  Thirdly,  that  there 
was  an  express  trust  to  convey  to  the  children,  the  class  of  whom  was  to  be  ascertained 
at  the  death  of  the  widow,  and  that  this  was  inconsistent  with  a  sale ;  and  lastly,  that 
the  title  was  of  so  doubtful  a  character  that  the  Court  would  not  force  it  on  a 

furchaser,  unless  the  children  would  join  in  the  conveyance.  They  cited  [619]  Sugd. 
'owers  (p.  161,  sect.  60  (8th  ed.));  Jarman  on  Wills  (vol.  2,  p.  503  (2d  ed.)); 
Hobaon  v.  Bell  (2  Beav.  17) ;  Bobinson  v.  Loteater  (17  Beav.  592,  and  5  De  G.  M.  & 
G.  272) ;  HodMnson  v.  Quinn  (1  Johns.  &  H.  303) ;  Ayton  v.  Ayton  (1  Cox,  327) ; 
Mainvnring  v.  Beevor  (8  Hare,  44);  Pyrke  v.  fFaddmgham  (10  Hare,  8-9);  Green  v. 
JenMns  (1  De  G.  F.  &  J.  469) ;  Butt  v.  Hutchens  (32  Beav.  615) ;  Cm^  v.  Dawson  (29 
Beav.  122,  and  3  De  G.  F.  &  J.  127);  Eidsforth  v.  Armstead  (2  Kay  &  J.  335); 
Gosling  v.  Carter  (1  Coll.  644). 

The  Master  of  the  Rolls  [Sir  John  Romilly^.  I  do  not  think  I  need  trouble 
the  Plaintiff  for  a  reply,  for  I  have  had  time  to  consider  the  case,  and  I  have  no  doubt 
that  a  perfectly  good  title  can  be  made.  I  must  first  express  my  great  respect  for 
the  opinion  of  Lord  St.  Leonards  on  any  question  of  law,  but  if  it  were  now  held  that 
a  general  charge  of  debts  would  not  enable  an  executor  to  sell  the  property,  I  am 
satisfied  that  it  would  disturb  a  large  number  of  titles  and  that  to  a  very  great  extent. 
It  has  been  held  by  the  Yice-Chancellor  of  England,  Sir  Lancelot  Shadwell,  by  Lord 
Cottenham,  by  Sir  John  Leach,  and  by  Lord  Justice  Knight  Bruce,  that  a  general 
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charge  of  debts  on  land  enables  the  executors  to  sell  the  land,  and  to  make  a  eood 
title.  I  should  be  very  sorry  to  do  anything  to  weaken  that  decision  ;  I  myself  so 
held  in  Rdbmatm  v.  Lowaier  (17  Beav.  592) ;  alter  referring  to  the  opposite  case  at  law 
of  Doe  d.  Jones  v.  Hughes  (6  Exch.  Bep.  223),  and  the  Lord  Justices  affirmed  my 
decision  (5  De  G.  M.  &  Q.  272).  Therefore,  in-[620]-dependently  of  my  own  decision, 
so  confirmed,  the  uniform  coarse  in  equity  has  been  to  compel  purchasers  to  take  a 
title  from  executors,  where  there  has  been  a  general  charge  of  debts,  which  give  them 
an  implied  power  of  sale.  The  advantage  of  that  practice  is  obvious,  the  amount  of 
difficulty  and  expense  it  prevents  is  very  great,  and  its  convenience  to  the  community 
is  indisputable. 

The  rule  of  equity,  which  requires  the  purchaser  of  an  estate  sold  by  trustees  to 
see  to  the  application  of  the  purchase-money,  was  introduced  for  the  security  of  the 
eestttis  que  trust,  but  it  was  found  to  operate  to  their  disadvantage  by  impeding  the 
sale ;  and  accordingly,  for  their  sake,  the  settlor's  conveyancer  now  usually  introduces 
powers  of  sale  framed  for  the  express  purpose  of  avoiding  this  rule.  In  like  manner, 
for  the  convenience  of  selling  property  unfettered  by  this  rule  of  equity,  which  only 
deters  purchasers,  it  has  been  constantly  held,  for  many  years,  that  a  general  charge 
of  debts  on  land  enables  executors  to  make  a  good  title,  and  to  sell  that  property  by 
means  of  an  implied  power  to  that  efPect.  This,  in  my  opinion,  exists  here,  and 
enables  this  executor  to  sell  and  to  give  a  receipt  for  the  purchase-money.  He  can 
therefore  make  a  good  title. 

It  is  not  necessary  to  say  anything  more  than  this,  in  order  to  state  the  ground 
on  which  my  decision  can  properly  be  rested  ;  but  as  I  read  the  will,  not  only  is  there 
a  general  charge  of  debts  on  the  estate,  but  there  is  also,  in  addition,  an  express  power 
to  sell  and  to  give  receipts  to  the  purchaser.  If  that  be  so,  then,  besides  there  being 
a  general  charge  of  debts,  there  is  a  power  to  the  executor  and  trustee  to  sell  and  to 
give  receipts  to  the  purchaser,  and,  in  that  case,  no  person  can  doubt  that  a  [621] 
perfectly  good  title  can  be  made  to  a  purchaser  under  this  will. 

The  first  objection  raised  is  this : — that  the  charge  for  the  payment  of  debts  is 
prefaced  by  these  words : — "  In  case  his  personal  estate  shall  be  insufficient  for  the 
pajrment  of  his  debts,  he  charges  the  same  on  his  estate,"  and  this  is  likened  to  a  case 
where  a  power  is  to  arise  on  a  condition,  and  Dike  v.  Ricks  (Cro.  Gar.  335)  referred  to 
as  an  authority ;  but  I  think  it  has  no  application  to  this  case.  It  was  a  case  of  this 
description :  the  testator  said,  "  In  case  it  should  fully  and  sufficiently  appear  "  that 
the  executrix  should  not  find  sufficient  personal  estate  to  pay  his  debts,  then  he 
desired  that  she  should  sell  Whiteacre.  That  was,  therefore,  an  additional  condition 
which  made  it  necessary  that  the  deficiency  of  the  personal  estate  should  appear  in 
the  manner  there  stated,  and  the  trust  for  sale  dia  not  arise  until  that  happened. 
But  where  a  testator  says,  "If  my  personal  estate  is  insufficient  to  pay  my  debts 
there  shall  be  a  charge  on  the  real  estate,"  it  is  no  more  than  saying,  "  I  charge  my 
real  estate  with  the  payment  of  my  debts,"  for  the  personal  estate  is  always  primarily 
liable,  and  the  charge  never  can  arise  until  the  executors  find  the  primary  fund 
deficient.  The  words  "  in  case  my  personal  estate  should  be  insufficient "  are  a  mere 
statement  of  what  is  always  the  case ;  it  is,  as  I  stated,  eacpressio  eorum  gua  tacUe  insunt. 

Then  there  is  this  power : — "  Power  to  be  given  to  the  said  Thomas  Greetfaam, 
with  the  consent  of  his  said  wife  Catherine  Milnes,  and  after  her  decease  of  own 
authority,  to  sell  all  or  any  part  of  the  said  estate  so  devised  to  him,  and  to  put  the 
produce  out  at  interest,  and  to  pay  the  interest  to  the  parties  who  would  have  [622] 
been  entitled  to  the  rents,  if  the  estate  had  remained  unsold,  and  the  purchase-money 
to  be  divided  amongst  the  same  parties  and  in  the  same  events  as  the  estates  would 
have  been  divisible  oetween  them.  Indemnity  to  trustee,  his  power  to  give  receipts 
for  purchase-money,"  and  so  on. 

Now  it  is  to  be  observed  that  there  is  a  power  to  sell  after  certain  persons  have 
become  entitled  to  the  rents  of  the  property ;  for  the  testator  expressly  says,  when 
the  estate  is  sold  the  trustee  is  "  to  pay  the  interest  to  the  parties  who  would  have 
been  entitled  to  the  rents  if  the  estates  had  remained  unsold."  No  persons  are  entitled 
to  the  rents  of  the  estate,  if  it  should  remain  unsold,  until  either  the  appointment 
is  made,  or  until  the  property  is  divisible  between  them.  But  it  is  clear  that  this 
power  exists  after  they  have  acquired  an  interest  in  possession  in  the  property. 
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There  it  this  also  to  be  observed ; — thtA  this,  in  one  sense,  is  an  executory  will 
and  was  intended  as  instructions  for  a  more  formal  will;  and  in  arriving  at  the 
testator's  intention,  it  is  material  to  consider  what  sort  of  will  a  conveyancer  would 
have  drawn  on  these  instructions? 

Even  without  that,  I  am  of  opinion  that  the  charge  for  payment  of  the  debts 
oonatitutes  an  implied  power  of  sale,  and  gives  to  the  executor  fml  power  to  sell  the 
property  without  any  concurrence  of  any  of  the  beneficiaries.  I  am  also  of  opioioa 
that  the  thirteen  years  which  have  elapsed  does  not  affect  that  right 

I  stopped  Mr.  Martin  on  the  question  whether  it  was  reasonable  to  require  these 
beneficianes  to  join;  because  if  the  vendor  has  a  right  to  say,  "You  must  [623] 
accept  the  conveyance  of  this  property  from  me  alone,  if,  in  other  respects,  the  title 
be  a  good  one,"  it  is  not  necessarv  for  the  beneficiaries  to  join.  It  is  only  in  the  case 
where  a  good  title  cannot  be  made  without  it  that  their  concurrence  is  necessary. 

I  am  of  opinion,  therefore,  that  a  decree  must  be  made  in  favour  of  the  Plainti^ 
and  that  the  costs  must  follow  the  event 

[623]    Grant  v.  Grant.    Juh/  7,  8, 10,  1865. 

(See  Badddey  v.  BaddeUy,  1878,  9  Ch.  D.  115 ;  In  re  Breton's  Estate,  1881,  17  Ch.  D. 
420.  On  point  as  to  evidence,  dissented  from,  Browne  v.  CoOins,  1872,  21  W.  B. 
222.] 

Gifts  of  chattels  by  a  husband  to  his  wife  supported. 

A  husband  may  constitute  himself  a  trustee  for  his  wife ;  the  declaration  need  not  be 

in  writing,  but  the  words  must  be  clear,  unequivocal  and  irrevocable. 
The  Court  will  not  act  upon  the  unsupported  testimony  of  a  claimant  upon  the  estate 

of  a  deceased  person. 

The  testator  Mr.  Grant  married  Miss  Bayley  in  1857,  and  he  died  in  1863.  He 
made  his  brother,  the  Defendant,  his  executor,  and  gave  him  the  residue  of  his 
property. 

The  widow  of  the  testator  claimed,  as  gifte  to  her  from  her  husband,  several 
chattels  which  were  at  the  testator's  residence  at  Nuttall  Hall  at  his  decease.  These 
consisted  of  two  statuettes  of  "  Highland  Mary  "  and  "  Lavinia,"  and  two  pedestsls 
belonging  to  them,  a  piano,  a  soufSl  and  hash  dish,  a  Bohemian  glass  dessert  service, 
a  marble  dessert  service,  a  copy  of  "The  Madonna  Delia  Sedia,"  and  four  engravings, 
namely,. "  Midsummer  Night's  Dream,"  "  Miss  Nightingale  at  Scutari,"  "  The  Eescue  " 
and  "The  Sanctuary." 

By  this  suit,  the  widow  sought  to  have  a  declaration  of  her  right  to  these  artidei^ 
and  to  have  them  delivered  up  to  her  by  the  Defendant. 

Mr.  Hobhouse  and  Mr.  W.  W.  Karslake,  for  the^624]  Plaintiff,  cited  Luau  v. 
Lucas  (1  Atk.  270) ;  Northey  v.  Northey  (2  Atk.  77) ;  Graham  v.  Londonderry  (3  Atk. 
393) ;  Mews  v.  Mem  (15  Beav.  529) ;  Tipping  v.  Tipping  (1  Peere,  W.  729) ;  Jervoiie  ». 
Jervoise  H?  Beav.  566). 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Defendant,  cited  M'Lean  v.  Longlands  (5  Vea 
71) ;  Walter  v.  Hodge  (2  Swan.  92) ;  and  as  to  costs,  Goeemesse^  Beneeolent  InstitutiM 
V.  Busbridger  (18  Beav.  467). 

July  10.  The  Master  of  the  Bolls  [Sir  John  Bomillyl.  In  this  case,  after 
reading  the  evidence,  I  have  come  to  the  conclusion  that  the  Plaintiff  is  entiUed  to 
a  decree. 

It  has  been  very  properly  observed,  on  both  aides,  that,  in  cases  of  this  description, 
the  question  in  equity  is  merely  one  of  evidence,  and  that  it  cannot  now  be  disputed 
that  a  husband  may  be  a  trustee  for  his  wife.  "Ihat  is  perfectly  settled,  and  the  only 
question  is,  whether  he  has  constituted  himself  such  a  trustee  or  not  I  apprefaaxi 
that  the  fact  of  the  transaction  taking  place  between  the  husband  and  the  wife, 
instead  of  between  strangers,  makes  no  difference,  in  this  respect,  further  than  this:— 
that,  in  the  case  of  a  gift  of  chattels  by  one  stranger  to  another,  there  must  be  a 
delivery  of  the  chattels  in  order  to  make  the  gift  complete,  whereas,  in  the  case  of 
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husband  and  wife  there  cannot  be  a  delivery,  because,  assuming  they  are  given  [626} 
to  the  wife,  they  still  remain  in  the  legal  possession  of  the  husband,  and  therefore  it 
is  impossible  to  give  that  completion  to  the  gift  that  would  be  necessary  to  give  effect 
to  it  between  strangers.  Therefore,  this  comes  under  that  class  of  cases  in  which  it  has 
been  held  that,  though  there  is  not  an  absolute  delivery  a  declaration  of  trust  is 
sufficient. 

The  question  here  is  whether  the  husband  has  used  words  which  are  equivalent 
to  a  declaration  of  trust.  In  the  first  place,  these  words  need  not  be  in  writing,  that 
is  quite  settled  by  the  authorities.  They  must  be  dear,  unequivocal  and  irrevocable, 
but  it  is  not  necessanr  to  use  any  technical  words,  it  is  not  necessary  to  say,  "  I  hold 
the  property  in  trust  for  vou,"  nor  is  it  necessary  to  say,  "  I  hold  the  same  for  your 
separate  use."  Any  words  that  shew  that  the  donor  means,  at  the  time  he  speaks,  to 
divest  himself  of  all  beneficial  interest  in  the  property  are,  in  my  opinion,  sufficient 
for  the  purpose  of  creating  the  trust.  I  think  it  is  also  sufficient  for  the  purpose  of 
shewing  that  the  trust  has  been  created,  if  he  afterwards  states  that  he  has  so  created 
the  trust,  though  there  was  no  witness  except  the  donee  present  at  the  time  the 
trust  was  created.  For  instance,  if  A.,  who  has  a  £1000  consols  standing  in  his  name, 
in  the  presence  of  witnesses  or  in  writing  (it  does  not  matter  which),  says  to  B.,  "  I 
hereby  give  you  £1000  consols  now  standing  in  my  name  in  the  books  of  the 
Glovemor  and  Company  of  the  Bank  of  Englanc^"  in  my  opinion,  that  would  create  A. 
a  trustee  for  B.,  and  the  gift  would  be  complete.  I  think  that  is  what  is  established 
in  Ex  parte  Pye  (18  Yes.  140),  on  which  I  have  had  to  comment  very  often  [6261  in 
many  other  cases.  I  am  of  opinion  that  it  would  be  just  the  same  if  A.  were  asked 
by  C.,  "  Have  you  given  the  stock  standing  in  your  name  to  B.  1 "  and  A.  said  in 
reply,  "  Yes,  I  have  given  it  to  B.,  and  it  is  his  property."  I  am  also  of  opinion  that 
if,  without  being  asked,  he  had  voluntarily  said,  "  I  have  given  the  £1000  consols 
standing  in  my  name  in  the  books  of  the  Governor  and  Ck)mpany  of  the  Bank  of 
England  to  B.,"  that  would  constitute  a  valid  declaration  of  trust  of  the  stock  though 
it  still  remained  in  the  name  of  A. 

I  have  said  it  must  be  final,  irrevocable  and  complete ;  it  will  not  do  to  speak  of 
the  property  as  belonging  to  another  person,  because  that  is  ambiguous.  That  may 
be  evidence  corroborative  of  something  else  and  very  often  is,  but  the  mere  fact  of 
calling  stock  or  a  chattel  by  the  name  of  B.,  saying,  "that  is  B.'s  statue  or  R's 
carriage  or  B.'s  stock,"  does  not  necessarily  make  it  the  property  of  that  person. 
Neither  does  an  express  declaration  that  "  I  intend  to  give  it,  or  that  "  I  mean  to 
givb  it,"  because  the  thing  is  not  complete.  But  if  the  donor  makes  an  express 
declaration  that  "  I  do  now  give  it,"  I  am  of  opinion  that  is  sufficient.  I  am  also  of 
opinion  that  it  is  sufficient  if  he  makes  a  declaration  "  I  have  already  given  it." 
Then  the  only  matter  that  is  necessary  to  be  known  is,  does  the  donor  mean,  by  those 
words,  to  divest  himself  of  the  whole  of  the  property  in  question. 

I  asked  the  question,  what  does  a  husband  mean  when  he  says  to  his  wife,  "  I 
give  you  this  vase  or  this  chandelier,"  does  he  mean  to  say  that  he  keeps  any 
property  in  it  for  himself  7  If  so,  he  means  that  which  the  words  do  not  import, 
when  he  says  expressly  "I  give  it  you."  There  may  be,  in  some  cases,  an  implied 
condition  between  husband  and  wife,  and  he  is  to  be  at  liberty  to  make  use  of  the 
thing  given  when  he  [627]  requires  it  during  his  life,  but  even  that  implied  condition 
does  not  exist  unless  it  is  expressed  or  is  understood  by  both  parties  at  the  time. 
That  might  be  so,  but  it  would  depend  upon  the  nature  of  the  property. 

In  all  these  cases  the  difficulty  is  whether  the  evidence  establishes  the  fact,  that 
is  the  real  question  to  be  considered.  In  the  first  place,  there  is  a  rule  constantly 
acted  on  in  Chambers  in  Equity,  that  the  unsupported  testimony  of  any  person,  on 
his  own  behalf,  cannot  be  safely  acted  on.  If  it  were  otherwise,  any  stranger  might 
come  and  swear  that  any  testator  owed  him  a  sum  of  money  ;  but  that  is  not 
sufficient  proof;  the  question  would  be  asked — Is  there  any  writing,  or  other  proof 
of  the  debt?  without  that,  this  Court  does  not  listen  to  the  declaration  of  the 
claimant  and  is  obliged  in  all  cases  to  disregard  it,  and  though,  in  many  cases,  it 
may  prevent  a  person  from  receiving  what  he  is  justly  entitled  to,  still  the  Court 
cannot  act  on  the  mere  unsupported  testimony  of  a  claimant. 

In  this  case  I  could  not  act  on  the  uncorroborated  testimony  of  the  wife,  the 
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alleged  donee ;  but,  in  my  opinion,  there  is  evidence  to  support  her  testimony,  and 
even  to  prove  the  case  without  it.  I  admit  that  a  mere  intention  to  give  would  not 
be  conclusive,  and  that  it  must  be  shewn  that  the  property  has  really  been  given.  I 
will  refer  to  the  various  passages  in  the  evidence  which,  in  my  opinion,  establish  that 
this  property  is  the  widow's ;  and  I  will  then  refer  to  the  two  cases  of  Mews  v.  Mem 
(15  Beav.  529),  and  Waiter  v.  Hodge  (2  Swanst.  92),  to  shew  how  easily  they  m 
distinguishable  from  the  present  case. 

I  will  first  refer  to  the  statuettes,  and  I  find  that  the  [628]  wife  swears  that  thejr 
were  given  to  her ;  this  alone  would  not  do,  but  £llen  Lafon  says  this : — "  I  paid  a 
visit  to  Nuttall  Hall  in  September  1862,  when  Mr.  Giant  took  me  through  the 
reception  rooms  and  shewed  me  everything  in  them,  particularly  pointing  out  to  me 
his  presents  to  Mrs.  Qrant  on  her  marriage,  namely,  the  beautiful  statuettes  of 
'Highland  Mary '  and  'Lavinia,'  which  he  distinctly  told  me  he  had  given  to  her." 

Why  am  I  to  doubt  this  lady  who  says  that  Mr.  Grant  told  her  that  he  had  given 
them  to  his  wife  ?  If  he  did,  then  he  had  created  himself  a  trustee  for  her.  That  ii 
still  more  strongly  confirmed  by  Mr.  Spence,  the  sculptor,  who  says  that  they  wen 
ordered  for  her,  and  that  Mr.  Grant  stated  to  him  that  he  intended  to  give  them  to 
her  as  a  wedding  present.  That  of  itself  would  not  be  conclusive ;  but  when  the 
donor  himself,  speaking  of  these  two  statuettes,  tells  a  lady  voluntarily  and  of  his 
own  accord,  "  I  have  given  them  to  her,"  and  the  sculptor  says  they  were  ordered  for 
her  and  intended  as  a  marriage  present  for  her,  then  the  matter  is,  in  my  opinion, 
established.  There  is  the  further  corroborative  testimony  of  the  PlaintiS's  sister,  hot 
I  prefer  this  independent  testimony. 

That  puts  an  end  entirely  to  an  observation  made  by  Mr.  Selwyn,  which  I  think 
can  scarcely  be  supported  in  law,  that,  if  a  man  makes  a  wedding  present  to  the 
woman  to  whom  he  is  engaged,  the  fact  of  marriage  revests  the  gift  in  him,  and  he 
becomes  entitled  to  it  himself.  It  is  not  necessary  to  refer  to  that,  because  it  is  clear 
the  statuettes  did  not  arrive  until  after  the  marriage,  and,  therefore,  they  coald  not 
actually  have  been  given  until  after  the  marriage. 

\fSSf\  There  is  not  the  same  clearness  with  respect  to  the  two  marble  pedestals ; 
but  it  is  quite  clear  that  they  must  go  with  the  statuettes.  Mr.  Grundy,  the  sculptor, 
says  Mr.  Grant  requested  me  to  make,  and  I  accordingly  made,  a  pair  of  antique 
pedestals  for  the  statuettes.  I  remember  Mr.  Grant  saying  to  me  that  he  had  seen 
the  statuettes  in  Mr.  Spenoe's  studio  at  Rome ;  and  that  he  had  told  Mr.  Spence  that 
if  Mrs.  Grant  liked  them  he  would  buy  them  for  her,  and  that  he  had  accordin^y 
done  so.  I  am  of  opinion  that  this  addition  to  the  statuettes  must  be  treated  as  an 
addition  to  the  original  gift  and  must  pass  with  the  original  gift. 

The  next  thing  whicn  I  have  to  refer  to  is  the  piano.  As  to  this,  Ellen  Lafon 
says,  "The  piano  which  he  told  me  he  had  given  to  her,  on  condition  that  he  would 
play  in  the  presence  of  other  persons  beside  nimself,  which  condition  she  had  complied 
with."  That,  again,  is  an  express  statement  made  by  him  that  he  had  given  it  to 
his  wife. 

The  hash  dish  and  souffle  dish  rest  on  still  stronger  evidence ;  for,  in  the  first 
place,  Helen  Flora  Bayley  says,  "  I  first  saw  the  hash  dish  (or  brei^ifast  dish)  in  die 
autumn  of  1862  on  the  breakfast  table  ac  Nuttall,  and  my  brother-in-law  told  me 
that  he  had  given  it  to  his  wife  for  her  own,  and  that  he  was  going  to  have  it  altered 
for  her,  as  the  spirit  lamp,  which  burned  below  it^  was  too  hi«i.  At  the  same  time 
he  said  that  he  had  given  my  sister  a  souffle  dish,  but  she  had  only  used  it  once." 
In  my  opinion,  that  is  also  an  express  declaration  of  trust,  for,  as  I  before  said,  no 
technical  words  are  necessary,  and  here  he  stated  that  he  had  divested  himself  of  the 
whole  of  the  property  in  them.  But  the  evi-[630]|<lence  is  still  more  strong  and 
goes  a  great  deal  further,  when  you  come  to  the  evidence  of  the  butler,  who,  m  my 
opinion,  not  only  proves  that  these  two  pieces  of  plate,  but  that  the  Bohemian  glan 
service  and  the  marble  dessert  service  also  belong  to  the  Plainti£F.  He  says, "  I 
perfectly  well  remember  the  souffle  dish  and  hash  dish ;  they  were  under  my  chares 
as  butler.  Mr.  Grant  told  me,  before  they  arrived  at  Nuttall,  that  he  had  boagnt 
them  of  Mr.  Harry  Emmanuel  for  his  wife ;  and  after  he  came  to  Nuttall,  he  told  me 
to  take  charge  of  them,  and  that  they  were  his  wife's  j  and,  although  they  were  kept, 
for  convenience  sake,  with  the  other  plate,  I  always  considered  them  as  belonging  to 
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Mrs.  Grant  They  were  engraved  with  Mr.  Grant's  crest,  but,  to  the  best  of  my 
recollection,  they  were  not  engraved  with  his  initials.  I  also  remember  the  Bohemian 
glass  dessert  service  and  the  marble  dessert  service :  they  were  under  my  care.  Mr. 
Grant  himself  told  me  that  he  had  given  them  to  his  wife.  I  very  well  remember 
Mr.  Grant  saying  to  me,  the  day  before  he  left  Nuttall  for  the  last  time,  speaking  of 
the  marble  statuettes  and  the  marble  dessert  service,  "  Take  care  of  them,  Pearson, 
for  they  are  your  mistress's." 

With  respect  to  the  two  pieces  of  plate,  the  Bohemian  glass  service  and  the  marble 
dessert  service,  the  donor,  if  it  were  necessary,  has  really  created  Thomas  Pearson, 
the  butler,  a  trustee  for  her  of  this  property.  There  is  an  express  declaration  that 
they  were  hera,  and  it  meets  exactly  the  case  which  I  stated  in  Mews  v.  Mews,  where 
I  observed  that  if  the  husband  had  stated  to  the  banker  that  the  money  was  his 
wife's  that  would  probably  have  been  sufScient  Here  he  does  expressly  state  to 
another  person  that  they  are  his  wife's.  In  addition  to  that,  he  puts  them  in  his 
charge,  and  tells  [631]  him  to  take  care  of  them  for  his  wife.  It  is  scarcely  necessary 
to  go  further. 

With  respect  to  the  picture  of  the  Madonna  della  Sedia  the  butler  says,  "  Mr. 
Grant  himself  told  me  that  it  was  his  wife's,  that  he  had  given  it  to  her."  This  is 
repeated  by  the  witness  Mr.  John  William  Maclure. 

With  respect  to  the  two  pictures,  "  The  Midsummer  Night's  Dream  "  and  "  Miss 
Nightingale  at  Scutari,"  Miss  Louisa  Plummer  says,  she  saw  Mr.  Grant  give  to  his 
wiie  the  engraving  of  "  Miss  Nightingale  at  Scutari "  as  a  present,  and  Margaret 
Elizabeth  Poole  says,  "I  recollect  hearing  Bobert  Dalgleish  Grant  say  that  the 
engravings  of  '  Midsummer  Night's  Dream  and  '  Miss  Nightingale  at  Scutari '  were 
birthday  presents  from  him  to  his  wife.  I  was  always  under  the  impression  that  the 
engravings  of  '  The  Rescue '  and  '  The  Sanctuary '  were  birthday  presents  from  Mr. 
Grant  to  nis  wife."  I  do  not  find  the  same  confirmation  as  to  these  two  pictures  of 
"  The  Besoue "  and  "  The  Sanctuary ; "  but  considering  that  the  wife's  testimony 
in  all  other  respects  is  so  entirely  8uppoi:ted  by  such  abundant  evidence,  and  that  she 
swears  positively  to  that  gift,  and  that  the  othots  state  that  they  were  treated  as 
presents  of  his,  though  those  two  are  not  confirmed,  I  shall  trust  to  the  evidence  of 
the  wife  in  that  respect,  and  treat  the  whole  of  these  four  pictures  as  gifts  to  her.  If 
these  two  had  stood  alone,  and  that  had  been  the  whole  question,  it  would  have  been 
perfectly  different ;  but  considering  that  with  respect  to  the  statuettes,  the  marble 
pedestals,  the  two  pieces  of  plate,  the  piano,  the  Bohemian  glass  service,  the  marble 
dessert  service,  the  picture  of  the  "  Madonna,"  and  two  of  the  [632]  engravings,  her 
testimony  is  so  amply  and  so  entirely  confirmed,  I  shall  trust  her  word  with  respect 
to  the  other  two  pictures,  and  give  the  whole  of  those  to  her.  I  will  make  a  decree 
accordingly. 

I  wish  to  make  an  observation  on  the  two  cases  cited.  In  Mews  v.  Metos  (16  Beav. 
533),  it  is  clear  that  why  I  considered  the  matter  was  not  proved  was  this : — All  that 
happened  there  was,  that  the  money  was  allowed  to  be  in  the  name  of  his  wife  at  his 
bankers,  but  she  never  stated  that  he  had  given  it  to  her.  He  knew  of  it  perfectly, 
he  sanctioned  it,  and  she  was  in  the  habit  of  drawing  upon  it;  but  upon  his  deathbed 
he  treated  it  as  his  own,  and  thereby  contradicted  the  evidence  of  his  wife  in  respect 
of  it.  I  then  made  this  observation  : — "  The  evidence  which  is  required  to  constitute 
a  valid  gift,  as  I  have  before  stated,  is  that  there  must  be  some  clear  and  distinct  act 
by  whida  the  husband  has  divested  himself  of  the  property,  and  engaged  to  hold  it  as 
a  trustee  for  the  separate  use  of  his  wife.  I  have  looked  in  vain  through  the 
evidence  to  find  any  such  dear  and  distinct  act  on  his  part.  If  he  had  himself 
deposited  the  money  with  bankers,  or  with  those  gentlemen  as  quasi  bankers,  stating 
that  they  were  to  bold  it  for  his  wife,  that  would  probably  have  been  sufficient  for 
that  purpose."  • 

Here,  I  am  of  opinion  that  there  are  distinct  and  unequivocal  expressions,  and 
that,  unless  technical  words  are  required,  nothing  more  can  be  required  than  for  a 
man  to  say,  "  I  have  given  it  to  my  wife,  I  have  divested  myself  of  all  interest  in  it, 
it  is  hers  and  hers  only,"  and  any  words  that  are  equivalent  to  that  are  sufficient  for 
the  purpose. 

[633]  In  Waiter  v.  Hodge  (2  Swanst.  92),  the  wife  said  that  her  husband  had  given 
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her  a  pocket-book  containing,  I  think,  £300  worth  of  bank  notes.  If  it  stood  on  that 
alone,  as  I  have  already  stated,  the  Court  could  not  proceed  on  the  unsnpported  tesd- 
mony  of  the  wife,  though  that  would  be  sufficient  if  confirmed.  She  brought  a  lady,  a 
friend  of  hers,  who  was  present,  to  confirm  it,  but  the  lady's  confirmation  was  this, 
"  I  give  it  to  you  in  case  any  accident  should  happen  to  me,"  which  is  a  very  different 
thing  from  a  gift ;  and  if  a  gift  at  all,  it  was  a  (umatio  mortis  anuA.  So  that^  in  point 
of  fact,  there  was  no  evidence  in  that  case  to  support  the  gift.     If  the  evidence  of  the 

fift  had  been  confirmed  by  the  other  witness,  I  am  of  opinion  that  the  case  would 
ave  been  made  out. 

I  am  of  opinion  that  it  is  made  out  here,  and  the  necessary  consequences  must 
follow. 

[634]    Chadwick  v.  Turnkr.    Feb.  17,  18,  21,  1865. 

[Affirmed,  L.  R  1  Oh.  310 ;  36  L.  J.  Ch.  349 ;  14  L.  T.  86 ;  12  Jur.  (N.  S.)  239  ; 
14  W.  R.  491.     See  I«e  V.  ClvtUm,  1875,  45  L.  J.  C5h.  45.] 

The  East  Riding  Registration  Act  (6  Anne,  a  35)  is  imperative,  and  unless  a  wiU 
of  lands  in  that  riding  be  registered  within  six  months  after  the  testator's  death, 
or  a  memorial  of  the  impediment  which  disables  the  devisee  from  doing  so,  regis- 
tered in  the  manner  pointed  out  by  the  15th  section,  the  will  is  void  as  against 
subsequent  purchasers  and  mortgagees. 

A  testatrix,  having  lands  in  the  East  Siding,  died  in  1854.  Her  will  was  discovered 
in  1861,  which  devised  these  lands,  but  before  any  registration  of  it  or  of  any 
"  impediment "  had  been  made,  the  heir  mortgaged  the  property.  Held,  that  the 
mortgagee  had  priority  over  the  devisee. 

The  question  in  this  case  was  one  of  priority,  and  turned  on  the  construction  of 
the  East  Riding  Registry  Act  (6  Anne,  c.  35).  It  arose  under  the  following 
circumstances : — 

Sarah  Oooddy,  the  wife  of  Richard  Gboddy,  had  power  to  devise  a  house  at  Hull 
within  the  East  Riding  of  Yorkshire,  which  was  settled  to  her  separate  use  in  fee. 
She  died  in  January  1854,  leaving  her  husband  surviving  her  and  he  died  four 
months  afterwards.  After  the  death  of  Mrs.  Gkx)ddy, -William  Atkin,  as  her  heir  at 
law,  entered  into  possession,  she  having  been  supposed  to  have  died  intestate. 

In  June  1862  William  Atkin  mortgaged  the  house  to  the  Plaintiff  to  secure 
£1420,  and  the  mortgage  was  duly  registered  in  the  same  month. 

In  the  meantime  Mrs.  M'Eee,  into  whose  possession  the  papers  of  Mr.  Gooddy 
had  come  on  his  death,  discovered,  in  July  1861,  a  will  of  Mrs.  Gooddy  dated  in  1841. 
By  this  she  devised  the  house  to  her  husband  for  life,  with  remainder  to  William 
Atkin  in  fee  upon  trust  that  Mary  Ann  Prance  should  receive  £21  a  year,  and  subject 
thereto,  to  sell  and  divide  the  produce  amongst  the  children  of  Mary  Ann  Prance. 

Mrs.  M'Kee  did  not,  however,  communicate  this  discovery  to  anyone,  nor  did  she 
register  the  will  till  long  afterwards. 

After  the  mortgage  had  been  executed  and  registered,  [636]  and  in  the  month  of 
September  1863,  a  codicil  was  discovered  by  Mrs.  M'Kee  dated  in  1853,  by  which 
a  life  interest  in  the  house  was  given  to  Mrs.  M'Eee  after  the  decease  of  Mrs.  Oooddy 
and  Mary  Ann  Prance. 

The  will  and  codicil  were  not  registered  until  February  1864. 

Chadwick  instituted  this  suit  in  1863  to  foreclose  the  mortgage,  and  the  question 
was  whether,  under  the  Yorkshire  Registry  Act,  the  mortgagee  from  the  heir  had 
priority  over  the  devisees  under  the  will  and  codicil. 

The  question  depended  on  the  statute  of  the  6  Anne,  c.  35.  This  statute,  after 
reciting  that  the  lands  in  the  East  Riding  were  "  generally  freehold,  which  might  be 
so  secretly  transferred  or  conveyed  from  one  person  to  another,  that  such  as  were 
ill-disposed,  have  it  in  their  power  to  commit  frauds,  and  frequently  do  so,  by  means 
whereof  several  persons,"  &c.,  &c.,  "  had  been  undone  in  their  purchases  and  mort- 
gages by  prior  and  secret  conveyances  and  fraudulent  incumbrances,"  enacte,  that  a 
memorial  of  all  deeds  and  of  all  wills  and  devises  in  writing  "  may  be  registered  in 
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such  mannai'  as  is  herdinaftet-  directed ; "  and  that  every  deed  or  conveyanoe  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee  unless 
registered,  ibc. ;  "and  that  every  such  devise  by  will  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee  for  valuable  consideration,  unless 
a  memorial  of  such  will  be  registered  in  such  manner  as  is  hereinafter  directed." 

The  1 0th  section  provides,  that  "in  case  of  wills  the  memorial  shall  be  under 
the  hand  and  seal  of  some  or  one  of  the  devisees,  his  or  their  heirs,  executors  cnr 
administrators,  guardians  or  trustees,  attested  by  two  witnesses." 

[636]  By  the  II th  section  the  memorial  of  a  will  is  to  contain  the  date,  &c.,  and 
the  will  or  probate  is  to  be  produced  to  the  registrar. 

The  14th  section  provides  that  memorials  of  wills  registered  within  six  months 
after  the  death  of  a  testator  dying  in  Great  Britain,  or  within  three  years  of  those 
dying  beyond  seas,  shall  be  as  vand  as  if  registered  immediately  after  the  death  of 
such  testators. 

The  15th  section  is  as  follows : — "Provided  always,  that  in  case  the  devisee  or  person 
or  persons  interested  in  the  honors,  manors,  lands,  tenements  or  hereditaments, 
devised  by  any  snch  will,  as  aforesaid,  by  the  reason  of  the  contesting  sueh  will  or  other 
weviiable  difficuUi/,  without  his,  her  or  their  wilful  neglect  or  default,  shall  be  disabled 
to  exhibit  a  memorial  for  the  registry  thereof  within  the  respective  times  hereinbefore 
limited  ;  and  that  a  memorial  snail  be  entered,  in  the  ofSce,  of  such  contest  or  other 
impediment,  within  the  space  of  six  months  after  the  decease  of  such  devisor  or 
testatrix,"  &c.,  "then  and  in  such  case  the  registry  of  the  memorial  of  such  will, 
within  the  space  of  six  months  next  after  his,  her  or  their  attainment  of  such  will 
or  a  probate  thereof,  or  removal  of  the  impediment  whereby  he,  she  or  they  are 
disabled  or  hindered  to  exhibit  such  memorial,  shall  be  a  sufficient  registry  within 
the  meaning  of  this  Act,  anything  herein  contained  to  the  contrary  thereof  in  anywise 
notwithstanding." 

Mr.  Hobhouse  and  Mr.  Kay,  for  the  Plaintiff,  relied  on  the  terms  of  the  Act  and 
on  the  non-compliance  with  its  requirements  as  giving  the  mortgagee  priority  over 
tuC  ddvisoos* 

[637]  Mr.  K  K.  Karslake,  for  William  Atkin. 

Mr.  CJole  and  Mr.  Ince,  for  Mrs.  M'Eee,  argued  that  the  registration  had  been 
prevented  by  an  inevitable  difficulty  and  imp^iment,  namely,  by  the  ignorance  of 
the  existence  of  the  will. 

Thb  Master  of  the  Rolls.  The  only  question  seems  to  be  on  the  Act  of 
Parliament,  and  principally  on  the  words  "  attainment  of  such  will." 

Mr.  Hobhouse,  in  reply,  referred  to  2  &  3  Ann.  c.  4. 

Feb.  21.  The  Master  of  the  Rolus  [Sir  John  Romillyl.  In  this  case  I  think 
the  only  substantial  question  is  that  which  arises  on  the  6th  Anne,  c.  35,  the  statute 
for  the  registration  of  deeds  and  wills  in  the  East  Biding  of  Yorkshire. 

[His  Honor  having  disposed  of  other  points  in  the  case  proceeded :] — The  onlv 
question  is,  whether  the  clause  of  the  statute  renders  the  mortgage  deed  valid,  though 
the  will  would  have  prevented  any  interest  being  mortgttged  to  the  Plaintiff.  I  am 
of  opinion  that  the  statute  is  imperative,  and  that  the  mortgage  has  precedence  over 
the  will. 

By  the  first  clause  the  registration  of  the  will  is  made  essential,  for  it  enacts 
that  ever^  devise  shall  be  fraudulent  and  void,  as  against  subsequent  mortoagees, 
unless  registered  as  thereinafter  directed.  Therefore  it  is  expressly  declared  that  the 
mortgage  shall  be  valid,  and  the  will  invalid  against  the  mortgagee,  unless  the  [6381 
will  be  registered  in  manner  after  directed,  that  is,  within  six  months  after  the  death 
of  the  testator. 

If  the  Act  had  stopped  here  the  will  would  have  been  simply  inoperative  against 
the  mortgagee.  But  this  is  not  so,  and  the  only  question  now  is,  whether  the  will 
comes  within  the  exception  contained  in  the  15th  section.  It  is  to  be  observed  that, 
assuming  there  to  have  been  an  "  inevitable  difficulty  "  or  "  impediment "  which 
disabled  the  parties  claiming  under  the  will  from  exhibiting  a  memorial,  the  clause 
specifies  that  the  exception  is  only  to  take  effect,  if  a  memonal  of  such  impediment  is 
entered  in  the  office  within  six  months  after  the  testator's  death.  It  is  argued  that 
they  could  not  do  this,  because  they  did  not  know  of  it.     All  I  can  say  is  that,  in 
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Bdch  an  event,  the  Act  has  provided  that  tbe  will  shall  not  be  operative  against  a 
mort^a^.  The  only  case  of  exception  out  of  the  first  clause  is  distinctly  specified, 
and  it  IS  the  case  of  a  known  impediment ;  where  the  impediment  is  anknown  and, 
therefore,  cannot  be  registered,  the  will  is  inoperative  against  a  mortgagee  from  the 
heir. 

But  in  this  case  there  is  distinct  evidence  that  the  will  might  have  been  registered, 
for  the  husband,  who  paid  legacies  under  the  will  and  must  have  had  notice  of  it, 
might  have  exhibited  a  memorial  of  it.  Mrs.  M'Kee,  who  discovered  the  will  in  Jnly 
1861,  might  also  have  done  so,  and  yet  she  did  not  register  it  until  February  1864. 
If  she  had  registered  the  will  within  six  months  after  its  discovery,  or  if  she  had 
communicated  with  tbe  parties  interested  under  it,  they  might  have  registered  it^  and 
thus  have  prevented  the  execution  of  this  mortgage  deed,  which  was  not  done  until  a 
year  after  the  will  had  been  discovered ;  for  the  will  was  discovered  in  July  1861, 
and  the  mortgage  deed  was  not  executed  until  June  1862. 

[639]  I  am  of  opinion  that  the  mortgage  has  priority  over  the  will  in  respect  of 
this  property. 

Note. — Mrs.  M'Kee  and  Mr.  Prance  appealed  from  this  decree,  but,  on  the  8th  of 
March  1866,  their  appeal  was  dismissed  with  costs  by  the  Lords  Justices. 


[639]    Re  The  Life  Assocution  of  England  (Ldoted).    Blake's  Case. 

Feb.  11,  1865. 

[S.  C.  34  L.  J.  Ch.  278 ;  12  L.  T.  43 ;  11  Jur.  (N.  S.)  359 ;  13  W.  R.  486.  See  In  re 
Overend,  Qwney  d  Company,  1867,  L.  R.  3  Eq.  623 ;  Hallows  v.  Fenne,  1868,  L.  R. 
3  Ch.  472 ;  Andersm's  case,  1881,  17  Ch.  D.  376.] 

A  person  who  takes  shares  in  a  company  on  the  faith  of  material  representations 
made  by  the  company,  which  turn  out  to  be  false,  may  repudiate  them. 

B.  took  shares  in  a  company  on  the  faith  of  the  prospectus,  in  which  certain  persons 
were  stated  to  be  directors,  and  relying  on  the  statement  of  the  agent  of  the 
company  that  the  London  share  list  was  dosed.  Both  these  statements  were  false. 
He  repudiated  the  shares,  and  the  directors  acquiesced  therein.  Held,  that  he  was 
not  a  contributory. 

This  company  was  incorporated  in  June  1863,  and  in  the  same  month  Messrs. 
Thomas  &  Smith  were  appointed  the  company's  brokers  at  Bristol 

Early  in  August  1863  Messrs.  Thomas  &  Smith  wrote  to  Mr.  Blake,  sending  a 
prospectus  of  tms  company,  and  stating  that  they  had  150  shares  in  it  which  they 
could  dispose  of.  They  stated  that  the  list  had  closed  in  London,  and  that  the  shares 
were  quoted  at  two  to  two  and  a  quarter  premium  in  London.  The  prospectus  and 
the  statement  as  to  the  closing  the  share  list  had  been  furnished  to  Messrs.  Thomas 
&  Smith  by  the  secretary  of  the  company,  and  the  quotations  had  appeared  in  some 
newspapers. 

Upon  the  faith  of  these  statements  Mr.  Blake,  on  the  13th  of  August  1863,  applied 
by  letter  for  150  shares,  and  he  thereby  undertook  to  execute  the  articles  of  associa- 
tion when  required,  "rhe  150  shares  were  allotted  to  him  on  the  19th  of  August, 
and  the  script  certificates  were  sent  to  him  on  the  28th  of  August  1863,  but  he  never 
executed  the  deed  of  association.  His  suspicions  having  been  aroused,  by  observing 
the  low  numbers  of  the  certificates,  which  were  from  2605  [640]  to  2755,  he  caused  a 
friend  in  London  to  make  inquiry ;  and  who  discovered,  on  inquiring  at  the  office  of 
the  company,  that,  so  far  from  the  list  being  closed,  he  could  have  any  number  of 
shares.  Mr.  Blake  himself  then  applied  to  the  secretary  by  letter  to  ascertain  the 
number  of  shares  issued,  who  in  reply  stated  (31  Aug.  1863): — "They  are,  as  near 
as  we  can  judge,  up  to  this  date,  7000 ;  but  we  know  there  are  many  more." 

On  the  4th  of  September  Mr.  Blake  repudiated  the  shares  and  demanded  a  return 
of  the  deposit  of  JC75.    The  board,  on  the  14th  of  September,  declined  to  comply 
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witii  his  rec^aest.  On  the  17th  of  October  Mr.  Blake  searohed  the  register  and  he 
found  that)  instead  of  over  7000  shares  having  been  taken  on  the  31st  of  August,  no 
more  than  1298  had  been  taken  at  the  time  of  the  search,  and  that  no  transactions 
whatever  had  taken  place  in  the  shares  as  none  had  ever  been  transferred.  He 
farther  discovered  that  five  of  the  eleven  gentlemen,  whose  names  had  been  published 
in  the  prospectus  as  the  directors  of  the  company,  held  no  shares  therein,  and 
consequently  had  no  qualification  as  directors. 

Mr.  Blake  having,  thereupon,  threatened  to  take  criminal  proceedings  against  the 
directors,  secretary,  manager  and  brokers,  the  board  of  directors,  on  the  21st  of 
October  1863,  resolved  to  repay  Mr.  Blake  bis  deposit  and  to  take  bis  name  off  the 
share  register,  which  was  done  accordingly,  and  he  had  no  further  connexion  with  the 
company. 

In  May  1864  the  company  resolved  to  wind  up,  and  the  liquidator  having  inserted 
Mr.  Blake's  name  in  the  list  of  contributories,  he  took  out  a  summons  to  have  his 
name  removed  therefrom,  which  now  came  on  for  argument. 

[641]  Mr.  Hobhouse,  for  Mr.  Blake,  argued  that,  as  the  shares  had  been  taken 
upon  representations  made  by  the  company  which  proved  to  be  false,  he  had  a  right 
to  repudiate  them.  That  the  acquiescence  by  the  board  of  directors  in  the  repudiation 
was  binding  and  could  not  now  be  contested.     He  cited  Bell's  case  (22  Beav.  35). 

Mr.  SeTwyn  and  Mr.  W.  B.  Ellis,  for  the  official  liquidator,  argued  that  the 
contract  to  become  a  shareholder  was  complete,  Cookney's  bom  (3  De  O.  &  J.  170),  and 
oould  not  be  cancelled  by  the  directors.  That  the  company  was  not  bound  by 
ibe  misrepresentations  of  its  officers  and  of  strangers,  made  without  its  authority : 
Solfs  ease  (22  Beav.  48) ;  Nieol's  ease  (3  De  G.  &  J.  387) ;  Mixer's  ease  (4  De  O.  &  J. 
575) ;  BroekaeWs  ease  (4  Drew.  205) ;  WooUasim's  ease  (4  De  G.  &  J.  437) ;  Ayr^s  ease 
(26  Beav.  513). 

The  Master  of  thb  Rolls  [Sir  John  Bomilly].  I  am  of  opinion  that  Mr.  Blake 
ought  to  be  omitted  from  the  list  of  contributories. 

If  the  Court  were  to  adopt  the  arguments  which  are  to  be  found  in  many  of  these 
oases,  it  would  amount  to  this : — ^That  a  contract  with  a  joint  stock  company  is  quite 
different  from  any  other  species  of  contract,  and  that  whatever  may  be  the  misrepre- 
sentation by  which  a  person  is  induced  to  become  a  shareholder  in  a  company,  the  act 
of  becoming  a  shareholder  becomes  indelible,  and  that,  though  he  may  have  taken 
only  one  step,  as  by  once  applying  for  shares,  he  is  fixed  for  ever,  and  that  no 
subBe(]|uent  proceeding  can  emancipate  him  [642]  from  that  species  of  entanglement 
in  which  he  has  become  involved  by  applying  for  shares. 

I  am  of  opinion,  as  I  laid  down  in  Beffs  case  (22  Beav.  35),  which  (with  the 
ezoeption  of  the  case  referred  to  by  Mr.  Ellis)  does  not  seem  to  be  shaken  by  any 
other  case,  that  a  company,  quA  company,  may  commit  a  fraud,  that  is  to  say,  may, 
by  wilful  misrepresentation,  induce  a  person  to  become  a  member  of  the  company, 
and  that,  in  such  a  case,  none  of  the  persons  whom  the  company  represents  can  obtain 
the  benefit  of  that  which  is  brought  about  by  its  fraud. 

Now,  one  very  important  thing  which  it  concerns  the  public  to  know  undoubtedly 
is,  who  are  the  directors  of  a  company,  for  one  of  the  first  things  that  a  person 
usually  looks  at  before  taking  shares  in  a  company  is,  to  see  who  are  the  persons  who 
have  pledged  themselves  to  support  and  manage  the  company,  and  accordingly  the 
list  of  directors  is  usually  the  first  thing  inquired  after  and  ooeerved  upon.  It  was 
one  of  the  matters  which  pressed  very  strongly  upon  me  in  Lord  Ahercom's  case  and 
The  National,  &c.,  Assurance  Association  (31  L.  J.  (Ch.)  828),  viz.,  that  persons  lending 
their  names  as  directors  become,  in  a  great  measure,  responsible  for  the  consequences 
which  fall  upon  other  persons  who  take  shares  acting  upon  the  faith  of  seeing  such 
names  upon  the  list  of  directors  of  the  concern,  and  believing  that  they  are  not  used 
merely  as  decoys,  but  that  they  are  pledged  to  support  and  manage  the  company. 

Here,  the  prospectus,  which  I  hold  to  be  an  act  of  the  company  itself,  states  that 
these  three  persons,  upon  whom  much  reliance  might  have  been  placisd,  namely,  George 
Buchanan,  Esq.,  of  Buchanan  in  Buteshire ;  Edward  Elliott,  Esq.,  late  Chief  Magistrate 
at  Madras,  [643]  living  at  Harrow-on-the-Hill,  and  Lewis  Monroe,  Esq.,  late  of  Her 
Majesty's  Bengal  Army,  Cavendish  Club,  are  all  directors  of  the  company,  and  that 
they  pledged  themselves  to  the  support  of  it.     It  does  not  appear  by  the  share 
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register  thai  they  ever  held  a  single  share.  It  is,  therefore,  a  reasonable  inferenee 
that  not  one  of  them  was  &  member  of  or  had  anything  to  do  with  the  oompany,  and 
jet  by  the  prospectus  of  the  oompany  they  are  held  oat  to  the  world  as  being  directors 
of  the  company.  It  is  obvious  that  a  more  gross  representation  can  hardly  be  made, 
than  holding  out  to  the  world  that  responsiue  persons  who  have  nothing  at  all  to  do 
with  a  company  are  the  directors  of  it. 

In  addition  to  this,  it  appears  that  the  oompany  employed  Messrs.  Thomas  &  Smith, 
of  Bristol,  as  their  brokers,  and  that  they  stated  that  fact  in  print  Then  it  appears 
that  the  manager  and  actuary  of  the  company  writes  and  tells  them  that  the  London 
share  list  is  closed,  and  the  brokers,  upon  that  information,  tell  Mr-  Blake  that  the 
share  Ust  is  closed,  treating  the  woid  "  closed  "  as  filled  np.  They  say,  although  that 
is  the  case  in  London,  still  we  have  some  shares  which  we  can  dispose  of,  and  we 
advise  you  to  take  some.  Thereupon  Mr.  Blake  takes  160  shares.  It  is  not  necessary 
for  me  to  consider  whether  that  alone  would  be  a  sufficient  amount  of  fraud  to  avoid 
the  contract  entered  into  in  the  first  instance,  if  Mr.  Blake  had  taken  no  step  in  the 
matter.  But  immediately  he  finds  this  out,  and  that  there  are  false  representations 
made  (I  know  not  by  whom)  in  the  newspaper,  with  respect  to  the  value  of  the  shares, 
he  applies  to  the  directors  and  requires  to  be  released  from  his  contract.  Suppose  he 
had  said,  "I  took  them  by  mistake,  and  I  wish  to  be  released  from  the  contract,  fori 
did  not  intend  to  become  a  shareholder,"  would  it  [6i4]  be  absolutely  out  of  the  power 
of  the  directors  to  say,  "  Well,  if  you  did  not  intend  to  take  the  shares,  we  will  take 
them  back  V  But  he  says,  "  You  have  made  a  misrepresentation  to  me ;  if  you  had 
told  me  the  truth,  I  should  never  have  taken  any  shares,  and  I  require  to  be  released 
from  the  shares  and  to  have  my  money  returned  to  me."  The  board  of  directors 
ultimately  accede  to  that,  and  make  an  entry  in  their  book  that  he  ceased  to  be  a  share- 
holder on  the  2l3t  day  of  October  1863,  he  having  taken  the  shares  in  the  month  of 
August  previously.  During  the  two  next  months  he  was  investigating  this  matter, 
and  after  that  investigation,  he  says,  "  I  will  not  be  a  shareholder,  and  you  have  no 
right  to  make  me  continue  one."  The  directors  acquiesced  in  that,  and  thereupon  he 
ceased  to  be  a  shareholder.  Since  that  time  he  has  never  paid,  and  has  never  been 
called  upon  to  pay,  any  calls,  and  he  has  never  executed  the  deed  of  association. 

I  am  of  opinion  that  after  that  he  could  not  have  claimed  any  benefit  from  the 
oompany  if  it  had  turned  out  a  very  profitable  and  successful  concern,  and  conversely, 
that  it  is  impossible  for  the  company  to  force  upon  him  the  liabilities  of  a  shareholder. 
He  cannot  be  placed  ia  this  position,  that  if  the  undertaking  fails  he  is  to  be  liable 
for  all  the  losses  of  the  company ;  but  if,  on  the  other  hand,  it  succeeds,  he  is  to  have 
no  benefit  or  advantage  whatever  from  it. 

I  am  of  opinion,  on  this  state  of  facts,  that  Mr.  Blake  ought  not  to  have  been 
placed  upon  the  list  of  oontributories,  and  that  his  name  must  be  removed  from  it 
accordingly. 

[646]    Haybbn  v.  Eirkpatrice.    July  5,  6,  11,  1865. 
[S.  C.  13  L.  T.  66 ;  11  Jar.  (N.  S.)  836 ;  13  W.  R.  1010.] 

A  first  mortgagee  purchased  the  equity  of  redemption,  which  was  conveyed  to  him. 
Held,  under  the  circumstances,  that  the  second  mortgagee  had  not  thereby  obtained 
priority  over  the  first. 

A.  and  B.  mortgaged  their  estate  to  C.  Afterwards  B.  conveyed  all  his  interest  in  the 
estate  to  A.  in  consideration  of  a  second  charge  on  the  estate.  A.  afterwards 
sold  and  conveyed  the  equity  of  redemption  to  G.  in  consideration  of  the  mortgage 
debt.  Held,  that  C.'s  first  mortgage  was  not  thereby  extinguished  as  against  a. 
so  as  to  give  B.  priority  over  0. 

Two  brothers,  John  and  Qeorge  Hayden,  were  the  joint  owners  of  a  renewable 
leasehold,  called  Oakfield.  In  March  1836  they  mortgaged  this  property  to  Richard 
and  G«orge  Kirkpatrick,  for  XiOOO,  and  entered  into  the  usual  covenants  for  its 
payment.     They  afterwards  became  further  indebted  to  Richard  Kirkpatrick  in  ^400. 
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In  1836  Jobn  Hayden  sold  and  conveyed  his  interest  in  the  property  to  his  brother 
George  for  £450.  This  consideration  money  was  not;  however,  paid,  but  John  and 
George  Hayden  entered  into  a  written  agreement,  which  had  been  prepared  by  Richard 
Kirkpatrick,  dated  the  19th  of  Septem&r  1836,  whereby  George  Hayden  agreed  to 
execute  a  mortgage  to  Richard  Kirkpatrick  for  £850,  of  which  £400  was  the  amount 
due  to  the  Kirkpatricks,  and  the  remaining  £450  was  the  unpaid  purchase-money  due 
from  George  to  John  Hayden.  Richard  Kirkpatrick  was  to  hold  the  mortgage  on 
behalf  of  nimself  and  John  Hayden,  and  whenever  the  £450  should  be  paid  off, 
Richard  Kirkpatrick  was  to  pay  over  the  £450  to  John  Hayden. 

No  mortgage  had  ever  in  fact  been  executed  in  pursuance  of  this  agreement. 

On  the  10th  of  April  1839  George  Hayden,  in  consideration  of  £1600  due  to 
Bichiuxl  Kirkpatrick  and  George  Kirkpatrick  on  their  mortgage,  and  the  security  for 
it  being  insufficient,  conveyed  the  equity  of  redemption  to  the  Kirkpatricks,  who 
released  him  from  the  debt  [646]  of  £1600.  Richard  Kirkpatrick  soon  after  acquired 
the  whole  of  his  brother  George's  interest  in  the  property,  and  in  1860  he  sold  part 
of  it  for  £550,  and  he  sold  the  remainder  in  I860  for  £1000. 

The  suit  was  instituted  in  1863,  by  John  Hayden  against  Richard  Kirkpatrick, 
insisting  that  the  mortgages  for  £1000  and  £400  had  become  merged  and  extinguished 
by  the  purchase  of  and  convevance  to  the  Kirkpatricks  of  the  equity  of  redemption 
in  the  mortgage  premises.  The  Plaintiff  also  insisted  that,  at  the  time  of  the  sales, 
the  Defendant  was  sole  owner,  subject  to  the  charge  of  £450,  which  was  the  only 
chu-ge  on  the  estate,  and  that  he  was  a  trustee  for  the  Plaintiff  for  that  sum,  who  was 
entitled  to  have  it  paid  out  of  the  purchase-moneys  received  by  the  Defendant. 

Mr.  Baggallay  and  Mr.  Sheffield,  for  the  Plaintiff,  argued  that  the  mortgage  debt 
of  £1400  had  been  extinguished,  and  that  the  Defendant,  as  owner  of  the  estate,  was 
now  liable  to  pay  the  mortgage  on  it,  and  could  not  set  up,  as  against  the  Plaintiff's 
charge,  a  debt  already  paid  off.  That,  under  the  arrangement  of  1836,  the  Defendant 
was  a  trustee  for  the  Plaintiff,  and  liable  to  discharge  die  Plaintiff's  debt  out  of  the 
purchase-money  of  the  estate.  They  relied  on  Touimin  v.  Steere  (3  Mer.  210) ;  Parry 
T.  fTright  (1  Sim.  &  Stu.  369,  and  5  Russ.  142) ;  Brown  v.  Stead  (5  Sim.  535). 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant,  insisted  that  the  Plaintiff's  debt  of 
£1600  was  still  subsisting,  and  had  not  been  released  ;  that  the  purchase  of  the  equity 
of  redemption  had  not  discharged  the  debt  due  from  the  [647]  Plaintiff  to  the  Kirk- 
patricks, or  affected  its  priority,  that  the  Defendant,  not  being  a  party  to  the  agree- 
ment of  1836,  was  not  a  trustee,  and  that  the  purahase-money  could  not  be  followed. 
They  cited  fFatts  v.  Symes  (1  De  G.  M.  &  G  244) ;  Eyre  v.  Burmester  (10  Jur.  687). 

Mr.  Baggallay,  in  reply. 

Jviy  1 1.  Thb  Master  of  thb  Rolls  [Sir  John  Romillyl  The  Plaintiff  in  this 
ease  seeks  to  make  the  Defendant  a  trustee  of  a  sum  of  £450,  part  of  the  purohase- 
money  derived  from  the  sale  of  a  leasehold  estate  called  Oakfield,  in  the  Isle  of 
Wight.  The  Defendant  had  a  prior  charge  on  the  property,  exceeding  the  total 
amount  of  the  purohase-money,  and  the  question  is,  whether,  in  the  events  which  have 
happened,  this  charge  has  merged  in  the  reversion,  so  as  to  bring  forward  the  second 
charge,  and  give  it  priority,  so  as  to  make  the  Defendant  a  trustee  for  the  Plaintiff. 
[His  Honor  stated  the  facts  and  proceeded  \\ — 

In  truth,  this  is  a  case  where  the  Plaintiff  and  his  brother,  being  jointly  and  severally 
liable  to  the  Defendant  in  £1400,  which  was  secured  by  a  mortgage  on  the  land  of 
the  Plaintiff  and  his  brother,  says  to  the  Defendant,  who  has  purchased  through  his 
brother  the  equity  of  redemption  of  the  whole  land,  and  has  since  sold  it,  "  under 
the  authority  of  Tculmin  v.  Steere  (3  Mer.  210),  your  prior  charge  is  wiped  off,  and 
mine  is  the  first  and  only  charge."  He  not  merely  says  that,  but  he  [648]  says,  that 
besides  the  first  charge  being  wiped  off,  the  effect  of  the  transaction  is  to  release  him, 
tile  Plaintiff,  from  his  debt  altogether,  to  put  an  end  to  his  covenant  to  pay,  and  to 
entitle  him  to  say  to  his  creditor,  "You,  by  your  acts,  have  discharged  the  debt  due 
from  me  and  my  brother  to  you,  you  are  a  trustee  for  me,  and  you  are  not  entitled  to 
eet  off  my  charge  on  the  estate  against  the  debt  due  from  me  to  you."  I  am  of  opinion 
either  that  the  Plaintiff  is  bound  to  accede  to  the  arrangement,  by  which  his  brother 
arranged  with  the  Defendant  that  the  whole  property  should  be  taken  for  the  debt, 
or  if  the  Plaintiff  is  not  bound  by  the  arrangement,  so  neither  is  the  Defendant  bound 
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to  disohar^  the  Plaintiff  from  the  oovenant.  If  the  effect  of  Toulmm  v.  SUere  be  u 
the  Plaintiff  contends  it  is,  it  certainly  is  a  stronger  decision  than  it  has  commonly 
been  considered,  and  goes  a  great  deal  further  than  I  had  imagined,  or  than  I  believe 
the  profession  suppoeed  it  to  go.  Lord  St  Leonards  says  that  he  advised  an  appeal 
in  that  case,  bat  that  it  was  compromised. 

If  I  hold  that  the  Plaintiff  is  right  in  his  contention,  then  it  follows  that  if  A., 
the  first  mortgagee  of  an  estate  which  is  subject  to  a  second  charge  in  favour  of  B., 
purohases  the  equity  of  redemption,  he  not  only  extinguishes  his  own  charge  and  lets 
m  B.'a,  but  if  be  sell  the  estate,  he  cannot  set  off  a  debt  due  to  him  by  B.  against  the 
charge  which  B.  has  on  the  property.  In  other  words,  if  an  estate  be  subject  to  two 
mortgages,  and  the  second  mortgagee  be  indebted  to  the  first,  then  if  the  first  mort^ 
gagee  buys  the  equity  of  redemption,  he  not  only  extinguishes  his  own  charge,  but 
has  released  the  debt  due  from  the  second  mortgagee  to  himself.  Toutmin  v.  Steere 
certainly  never  was  intended  to  go  to  that  extent.  But  even  if  that  were  so,  the 
Plaintiff  must  either  adopt  the  arrangement  or  repudiate  it,  in  [649]  which  latter  case 
the  first  debt  is  existing.  If  the  Plaintiff's  charge  is  a  subsisting  charge  on  the  estate, 
the  Plaintiff  may  go  against  it ;  if  not,  he  cannot  pursue  the  money  in  the  hands  of 
the  person  who  sold  it  and  come  against  him  as  a  trustee  for  the  £450,  when  he  owes 
him  already  £1400  on  a  different  account 

I  am  of  opinion  that  when  the  Defendant  received  the  X550  he  was  entitled  to 
set  it  off  against  the  jG450  due  on  the  mortgage  made  under  the  agreement  of  1836,  if 
any  had  been  executed.  No  mortgage  was  actually  made ;  but  even  if  it  had  been, 
still  it  ought  to  have  been  made  8ul>ject  to  the  other  prior  and  existing  mortgages. 

I  am  of  opinion  that  this  is  an  attempt,  on  technical  grounds,  to  deprive  a  first 
mortgagee  of  what  he  is  justly  entitled  to,  and  that  the  bill  must  be  dismissed,  with 
costs. 

Mr.  Sheffield  asked  for  a  decree  for  an  account 

The  Master  of  the  Roli;s  ultimately  said  that  he  would  give  the  Plaintiff  a 
redemption  decree  if  he  liked  to  take  it. 

Note.— See  PhMpa  v  Ghttteridge,  4  De  G.  &  J.  531. 

[650]    SeSADD.    May  8,  1865. 

[8.  C.  34  L.  J.  Ch.  562 ;  12  L.  T.  817 ;  11  Jur.  (N.  S.)  774 ;  13  W.  R  1009. 
See  In  re  Mason  and  Taylor,  1878,  10  Ch.  D.  732.] 

A  solicitor,  on  the  sole  retainer  of  the  debtor,  prepared  a  creditors'  deed,  the  first 
trust  of  which  was  to  pay  the  costs  of  its  preparation.  The  trustees  acted  and 
employed  the  same  solicitor  in  the  trust  Held,  upon  a  taxation  between  the 
solicitor  and  the  trustees,  that  the  solicitor  was  entitled  to  charge  the  costs  of 
preparing  the  deed,  though  he  had  not  been  retained  by  the  trustees  for  diat 
purpose. 

In  July  1862  Mr.  Sadd,  a  solicitor,  on  the  sole  retainer  of  Mr.  Handle,  prepared  a 
creditors'  deed  intended  to  operate  under  the  24  &  25  Vict  c.  134,  s.  192,  by  which 
Mr.  Handle  assigned  his  property  to  trustees,  on  trust  to  pay  the  costs  of  preparing 
the  deed,  and  then  for  the  benefit  of  such  of  Mr.  Handle's  creditors  as  should  execute 
the  deed. 

The  trustees  acted  under  the  deed  and  employed  Mr.  Sadd  in  getting  in  the  estate, 
and  he  had  received  some  moneys  on  account  of  it 

More  than  a  year  after  the  deed  had  been  executed,  it  was  discovered  that  it  was 
inoperative  under  the  Bankruptcy  Act,  as  it  did  not  include  all  his  creditors.  Mr. 
Handle  was  afterwards  adjudicated  a  bankrupt 

In  1864  the  trustees  of  the  deed  obtained  an  order  to  tax  Mr.  Sadd's  bill,  which 
contained  charges  for  preparing  the  deed,  to  which  they  objected.  The  questioo, 
upon  appeal  from  the  decision  of  the  Taxing  Master,  was  whether  these  costs  ought 
to  be  allowed  to  the  solicitor  on  the  taxation.    They  were  objected  to  by  the  trustees, 
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first,  on  the  eround  of  absence  of  retainer  on  their  part,  and  secondly,  on  the  ground 
that  the  deed  had  been  improperly  prepared  and  was  void. 

Mr.  Jeasel,  for  Mr.  Sadd.  Although  the  deed  might  hare  been  prepared  on  the 
retainer  of  the  debtor  alone,  [661]  still  when  the  trustees  acted  under  it,  they  adopted 
it  and  were  bound  to  perform  ail  the  trusts  thereby  declared,  the  first  of  which  was 
to  pay  the  solicitor  for  preparing  it ;  these  charges  therefore  constituted  a  proper 
disbursement  made  by  the  solicitor,  which  he  is  entitled  to  charge  in  his  account. 

Secondly,  the  deed  was  not  altogether  Toid,  for  after  twelve  months  its  validity 
could  not  be  contested.  (12  &  13  Vict.  o.  106,  s.  88.) 

Mr.  Lindley,  for  the  trustees.  The  order  is  to  tax  Mr.  Sadd's  charges  against  the 
trustees,  and  he  cannot  be  allowed  to  introduce  items  for  which  another  person  alone 
is  chargeable.  The  trustees  are  not  legally  liable  for  these  costs,  which  were  incurred 
without  their  sanction  and  instructions,  and  the  solicitor's  remedy,  if  any,  is  ander 
the  trusts  of  the  deed,  which  cannot  be  administered  except  in  a  suit. 

Secondly,  the  solicitor  has  been  guilty  of  such  negligence  in  preparing  the  deed  as 
to  disentitle  him  to  the  cost  of  preparing  it.  It  was  not  binding  under  the  24  &  25 
Vict.  c.  134,  s.  192;  Walker  v.  Adcock  (8  Jur.  518). 

The  Masteb  of  the  Boli^  [Sir  John  Romilly].  The  Taxing  Master  has  fallen 
into  an  error  on  this  point. 

These  items  have  nothing  to  do  with  the  question  whether  the  relation  of  solicitor 
and  client  existed.  It  is  true  that  the  solicitor  could  not  maintain  an  action  [662] 
against  the  trustees  for  the  expenses  of  preparing  this  deed,  because  it  was  not  done 
at  their  request,  and  therefore  they  are  not  personally  liable  to  him  for  them.  But  it 
is  quite  clear,  on  the  assumption  that  the  deed  is  valid  (on  which  assumption  I  proceed 
at  present),  that  no  retainer  on  the  part  of  the  trustees  was  necessary,  for  the  solicitor 
is  entitled  to  have  the  costs  of  preparing  the  deed  as  part  of  the  trusts  declared  by 
the  deed  itself. 

An  action  could  not  have  been  sustained  by  the  solicitor  against  the  trustees,  and 
he  would  have  been  compelled  to  file  a  bill  to  administer  the  trusts  of  the  deed.  But 
the  solicitor  of  trustees  is  always  allowed  to  set  off  payments  which  have  been  properly 
made  by  him  in  the  perfonnance  of  the  trusts  against  his  receipts  in  the  same  matter. 

Here  is  an  assignment  by  a  debtor  to  trustees,  who  have  accepted  the  trusts  and 
acted  under  the  deed,  the  first  trust  in  which  is,  to  pay  the  costs  of  preparing  the 
deed.  Nobody  could  say  to  the  solicitor,  "  You  shall  not  have  these  costs  because 
they  were  not  incurred  under  my  retainer,"  for  he  is  entitled  to  them  under  the  deed. 
It  is  like  every  other  payment  made  by  a  solicitor  in  accordance  with  the  trusts  of  a 
deed ;  the  Court,  to  prevent  circuity,  allows  the  solicitor  to  set  them  off  against  his 
receipts,  and  does  not  compel  him  to  file  a  bill  to  administer  the  trusts  of  the  deed. 
Thus,  in  the  case  of  a  mortgage,  where  a  certain  specific  sum  which  is  charged  on  the 
property  is  paid  by  the  solicitor  of  the  mortgagor,  that  amount  would  not  be  any  part 
of  the  costs  between  him  and  his  client ;  but,  in  a  taxation,  the  amount,  if  properly 
paid,  would  be  allowed  to  the  solicitor  in  taking  the  cash  account.  It  is  of  very  little 
importance,  therefore,  whether  it  comes  under  trusts  of  [663]  deed  or  as  part  of  the 
costs  incurred  on  the  retainer  of  the  trustees. 

Assuming,  therefore,  the  deed  to  be  valid,  then,  when  the  trustees  accepted  the 
trust,  their  solicitor,  though  not  retained  by  them  to  prepare  the  deed,  was  entitled  to 
deduct  the  expenses  of  preparing  it  out  of  his  receipts,  without  being  put  to  file  a  bill 
to  enforce  the  trust.  A  solicitor  by  reason  of  his  being  an  officer  of  Court  is  bound, 
in  a  taxation,  to  give  credit  for  all  moneys  received  for  his  client,  and,  on  the  other 
hand,  he  is  entitled  to  have  credit  for  all  moneys  properly  paid  on  the  same  account 

If  indeed  the  deed  had  been  a  nullity,  and  the  persons  named  as  trustees  therein 
had  not  acted  upon  it,  the  solicitor  would  not  have  been  entitled  to  his  costs  of  pre- 
paring it ;  but  tney  have  accepted  the  trusts  of  the  deed,  and  have  agreed  to  perform 
them,  and  after  the  expiration  of  twelve  months  it  could  no  longer  have  been  avoided 
under  the  Bankrupt  Acts. 

I  think  the  Taxing  Master  ought  to  have  allowed  these  charges. 
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[6641  The  Attorney-General,  at  the  relation  of  Joseph  Oreenhill  v.  Sidmst 
Sussex  College,  Cambridge;  Trinitt  College,  Oxford,  and  Fkkdkrick 
Greenhill.    May  4,  29,  1865. 

[S.  C.  on  appeal,  L.  R  4  Cb.  722 ;  15  L.  T.  518 ;  16  W.  R  163.  See  Attomey-OmenU 
V.  Dean  of  Mattehester,  1881,  18  Gh.  D.  596 ;  Glm  v.  Oregg,  1882,  21  Ch.  D.  514 
(n.) ;  BauiaU  v.  Blair,  1890,  45  Ch.  D.  148.] 

Devise  to  two  colleges  equally,  for  the  use  and  education  of  the  deaoendante  of  m^ 

brothers,  &a,  "  or  in  default  of  such,  to  their  next  poor  kindred."    Held,  that  thu 

was  a  good  charitable  trusty  but  that^  if  no  objects  existed,  the  property  was  given 

beneficially  to  the  two  colleges. 
An  estate  was  devised  in  equal  moieties  to  two  colleges  on  charitable  fanuts,  and  upon 

an  information  relating  only  to  one  moiety,  a  decree  had  been  made  and  enrolled. 

Held,  that  having  regard  to  the  pleadings  and  parties,  it  was  no  bar  to  a  subsequent 

information  which  embraced  the  two  moieties. 
College  statutes  made  under  the  19  &  20  Vict,  c  88  held  not  to  affect  the  rights  of 

a  founder's  kin. 

The  testator,  Francis  Combe,  of  Hemel  Hempsteed,  by  his  will,  dated  in  1641, 
devised  as  follows : — 

"  I  revoke  the  former  article  of  sale  of  Abbott's  Langley  and  appurts,  and  will  and 
ordaine,  that  all  my  houses  and  lands  and  tythes  and  goods  I  have  in  Hempstead 
shall  be  in  possession  of  my  father  Greenhill  and  my  aforesaid  trustae  servant,  Francis 
Hodges,  and  twoe  other  sincere  and  impartiall  men,  as  aforesaid,  to  pay  the  said  debt 
for  Abbott's  Langley  and  my  legacies,  and  doe  presently  infeoffee  the  twoe  colleges 
aforesaid,  viz.,  Sidney  College,  Cambridge  and  Trinity  College,  Oxford,  and  theire 
successors,  for  ever,  with  all  I  have  in  Abbott's  Langley  and  the  lordship  there  and 
the  meadowe  in  Saint  Stephens,  with  the  appurts,  equally  betweene  the  said  colledges, 
for  the  only  use,  education  in  pietie  and  learninge  of  foure  of  the  descendants  of  my 
brothers  and  sisters  and  three  of  the  descendants  of  the  brother  and  sister  of  my  first 
wife  and  three  of  the  descendants  of  the  brothers  and  sisters  of  my  seoonde  [666] 
wife,  or,  in  default  of  such,  to  their  next  poore  kindred,  for  the  fust  by  the  father's 
side,  for  the  second  by  the  mother's  side,  and  the  lease  of  the  said  Langley  to  be  at 
one-third  parte  under  the  value  to  my  said  wive's  kindred  ever,  viz.,  brothers  and 
sisters  there  and  at  Harrowe." 

The  testator  died  in  1641. 

Trinity  College,  Oxford,  and  Sidney  Sussex  College,  Cambridge,  had  been 
accustomed  to  manage  and  receive  the  rents  derived  from  tne  estate,  which  consisted 
of  a  manor  and  mansion-house  and  cottages  and  142  acres  of  land.  They  ta-eated  and 
dealt  with  the  rents  in  distinct  moieties,  and  they  demised  such  undivided  moieties 
respectively,  bv  separate  instruments. 

Trinity  College  bad,  from  time  to  time,  granted  leases  to  members  of  the  family 
of  Greenhill,  who  claimed  to  be  descendants  of  a  brother  or  sister  of  a  wife  of  the 
testator,  at  rents  less  than  the  real  value.  In  1863  the  moiety  of  Trinity  College  was 
held  by  Frederick  Greenhill  under  a  lease  for  twenty-one  years,  dated  in  1853. 

In  April  1863  an  information  was  filed  by  the  Attorney-Gleneral,  at  the  relation 
of  Trinity  College,  Oxford,  against  Frederick  Greenhill  {Attorney-General  v.  Qreaihitt, 
33  Beav.  193)  alone,  which  prayed  as  follows : — 

"  First — That  the  validity  and  construction  of  the  direction  contained  in  the  will 
of  the  said  Francis  Combe  as  to  leasing  the  manor  and  estate  at  Abbott's  Langley,  so 
far  as  related  to  the  moiety  thereof  devised  [656]  to  Trinity  College,  Oxford,  might 
be  determined,  and  that  it  might  be  declared,  whether  or  not  such  direction,  if 
purporting  to  create,  in  favour  of  all  generations  of  persons  connected  in  affinity  with 
the  testator,  a  perpetual  right  to  a  lease  of  the  estate  at  one-third  part  under  true 
value,  was  invalid  and  void  in  law,  and  if  so,  that  it  might  be  declared  that  the  whole 
interest  in  the  said  moiety,  discharged  from  the  said  direction  as  to  leasing,  belonged 
to  Trinity  College.     Secondly — That  the  construction  of  the  charitable  bequest 
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contained  in  the  vill,  and  the  rights  of  persons  belonging  to  the  several  classes  of: 
descendants  and  poor  kinsmen,  therein  specified,  to  the  income  arising  from  the  said 
moiety  vested  in  Trinity  College,  as  aforesaid,  might  be  declared  and  determined. 
Thirdly — That  the  rights  of  Trinity  College  and  of  the  Defendant,  respectively,  in  the 
moiety  attributable  to  Trinity  College  of  the  said  enfranchisement  moneys  might  be 
dedared.  Fourthly — That  directions  might  be  given  for  the  regulation  and  manage' 
ment,  in  all  respects,  of  the  charity,  so  far  as  related  to  the  moiety  vested  in  Trinity 
College,  and  for  the  application  of  the  funds  arising  therefrom,  including  moneys 
received  or  to  be  received  for  enfranchisements,  and  that  a  proper  scheme  might  be 
settled  and  approved  by  this  Honorable  Court  for  the  purposes  aforesaid." 

That  information  came  on  to  be  heard,  when  a  decree  was  made  on  the  7th  of 
December  1863  to  the  following  effect: — 

"  It  was  declared  that,  according  to  the  true  construction  of  the  will  of  Francis 
Combe,  the  direction  contained  therein,  as  to  leasing  the  manor  and  estate  situate  at 
Abbott's  Langley  at  one-third  part  under  true  value,  was  void.  And  that  the  whole 
inter^t  in  the  [667]  said  estate,  discharged  from  the  said  direction  as  to  leasing,  was, 
by  the  said  will,  given  to  Trinity  College,  Oxford,  and  Sidney  College,  Cambridge, 
in  equal  moieties  for  the  charitable  purposes  in  the  will  mentioned.  And  it  was 
ordered  that  a  proper  scheme  for  the  future  regulation  and  management  of  the  moiety 
of  the  estate  belonging  to  the  Trinity  College,  Oxford,  and  of  the  application  of  the 
income  thereof  should  be  settled  by  the  Judge.  And  after  providing  for  the  costs, 
the  decree  proceeded  to  order  that  further  proceedings  in  the  said  cause  as  against 
the  Defendant  should  be  stayed,  but  the  Attorney-ueneral  was  to  be  at  liberty  to 
attend  the  proceedings  in  Chambers  relating  to  such  scheme  separately  from  the 
relators.  And  the  further  consideration  of  the  said  cause  was  adjourned.  And  any 
of  the  parties  were  to  be  at  liberty  to  apply  to  this  Court  as  they  might  be  advised. 

The  mresent  information  was  filed  in  March  1864.  The  relator  Joseph  Greenhill 
and  the  Defendant  Frederick  GreenhiU  were  stated  to  be  descendants  of  a  brother  of 
the  testator's  second  wife.  It  submitted  that  the  gift  contained  in  Article  22  of  the 
testator's  will,  "for  the  only  use,  &c.,  education  in  piety  aud  learning"  of  descendants 
of  the  testator's  brothers  and  sisters  was  a  good  charitable  gift,  and  ought  to  be 
established,  but  that  the  following  questions  of  construction,  amongst  others,  arose : 
first,  as  to  what  proportions  of  the  rents  the  descendants  of  the  three  families  intended 
to  be  benefited  by  such  gift  ought  to  be  allowed  to  take ;  secondly,  as  to  whether  the 
said  gift  was  restricted  to  persons  of  the  male  sex ;  thirdly,  as  to  whether  any  and 
what  restrictions  ought  to  be  placed  od  the  age  at  which  the  benefits  of  the  said  gift 
could  be  claimed ;  fourthly,  as  to  whether  the  benefits  of  such  gift  could  only  be 
claimed  on  the  terms  of  the  claimant's  [668]  matriculating  a  one  or  other  of  the  said 
two  colleges  and  pursuing  a  university  course  of  study. 

It  also  submitted  that  the  gift  to  "  poor  kindred '  was  a  good  charitable  gift  and 
ought  to  be  established,  but  that  questions  of  construction  arose  under  it ;  first,  as  to 
whether  the  poor  descendants  of  brothers  and  sisters  of  the  testator's  two  wives  alone 
were  included  in  such  gift,  or  whether  the  poor  descendants  of  the  testator's  own 
brothers  and  sisters  were  also  included  therein ;  and  secondly,  as  to  when,  from  time 
to  time,  such  a  default  in  objects  of  the  previous  educational  gift  was  to  be  considered 
to  have  taken  place,  as  to  give  the  poor  kindred  a  title  to  any  and  what  part  of  the 
said  rents. 

It  also  submitted  that  a  question  arose  as  to  whether  the  direction  to  lease  at  one- 
third  tinder  true  value  created  a  perpetuity,  or  whether  the  same  was  not  in  the 
nature  of  an  absolute  devise  to  those  brothers  and  sisters  of  the  testator's  said  wives, 
who  were  at  Langley  and  Harrow  at  the  date  of  the  testator's  decease,  of  a  perpetual 
rentKiharge  issuing  out  of  the  premises,  and  equal  in  amount  to  one-third  of  the  sum 
which,  at  the  death  of  the  testator,  represented  the  annual  value  of  the  estate,  and 
that^  so  far  as  regarded  the  interest  of  Sidney  Sussex  College  in  the  trust  property, 
such  question  still  remained  unsettled. 

That  the  estate  of  the  colleges  in  the  property  was  that  of  trustees  only,  and  that 
they  had  not  any  beneficial  interest  whatever  therein,  and  that  the  colleges  had  no 
power  to  sever  their  joint-tenancy  in  the  trust  property  or  to  divide  the  said  trust  or 
the  property  subject  thereto  into  moieties,  but  that  the  whole  was  one  indivisible 
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tnut  and  ooald  not  be  and  never  had  been  severed.  It  sabmitted  that  in  the  rait  of 
Attemey-Ouural  v.  OreeMU  [669]  Frederick  GreenhiU  only  represented  the  intereets 
of  the  lessee,  and  that  the  interests  of  the  parties  claiming  the  benefit  of  the  aid 
educational  gift  and  of  the  poor  kindred  gift  were  in  no  way  represented  ;  "and  that^ 
if  necessarv,  and  the  decree  pronounced  on  the  hearing  of  this  snit  should  be  incon- 
sistent with  that  pronounced  on  the  hearing  of  the  suit  of  Attorney-Genenl  v.  QreaMU, 
then  the  said  suit  of  Atkmey-QeMral  v.  Oreenhill  ought  to  be  reheard,  and  the  said 
decree  of  the  7th  day  of  December  1863  pronounced  therein  ought  to  be  reviewed  by 
this  honorable  Court" 

It  prayed  a  declaration  that  the  educational  gift  and  the  said  gift  to  poor  kindred 
were  good  charitable  gifts  and  ou^ht  to  be  established.  That  the  construction  of  the 
will  relating  thereto  and  to  the  direction  to  lease  might  be  deoUred  and  settled  by 
this  honorable  Court. 

And  it  pn^ed  "  That  this  suit  might  be  taken  to  be  supplemental  to  the  suit  of 
Attonuy-Oeiurai  v.  OreenhiU ;  that  all  further  proceedings  therein  might  be  suspended 
until  the  hearing  of  this  suit  and  that  the  like  decree  might  be  {uronounced  in  that 
suit  and  this;  and  that  (if  necessary)  the  decree  in  the  suit  of  Attomey-Oeneral  v. 
OreenhiU  might  be  reviewed  and  the  said  suit  reheard  for  that  purpose." 

As  to  Sidney  Sussex  College,  it  appeared  that  in  October  1646  it  passed  a  resolution, 
providing  for  the  payment  of  the  income  of  their  share,  in  various  proportions,  in  case 
any  of  the  kindred  of  the  testator  should  come  to  Sidney  Sussex  College,  and  subject 
thereto,  they  applied  the  residue  of  the  income  to  their  general  funds.  But  after 
several  admissions,  and  ultimately  on  the  non-appearance  of  any  person  being 
descendants  of  the  brother  and  sister  of  the  testator  or  of  his  wives,  the  col-[660]-lege 
claimed  and  applied  the  whole  fund  for  their  benefit  It  also  appeared  that^  by  virtue 
of  the  powers  contained  in  the  19  &  20  Vict  c.  88,  "Statutes,  conoeniing  Bye- 
fouudations  at  Sidney  Sussex  College,"  had  been  made  by  the  Commissioners  in  1860, 
which  were  approved  by  Her  Majesty  on  the  16th  of  April  1861.  One  of  these  waa 
as  follows : — 

"  Mr.  Combe's  Benefaction. 

"  Subject  to  the  legal  rights  of  any  persons  beneficially  interested  under  the  will 
of  Francis  Combe,  Esq.,  all  the  emoluments  derived  by  Sidney  Sussex  College  from 
the  estate  at  Abbott's  Langley,  in  the  county  of  Hertford,  devised  by  the  said  Francis 
Combe  in  his  will,  shall  be  carried  to  the  general  funds  of  the  college,  to  be  applied 
in  the  manner  directed  by  the  statutes  of  the  college." 

Sidney  Sussex  College,  by  their  answer,  submitted  that  none  of  the  descendants 
mentioned  in  the  will  could  become  entitled  to  the  benefit  of  the  charity  without 
entering  at  the  college ;  that  by  the  above  college  statute,  the  rents  had  been  made 
part  of  the  general  funds  of  the  college,  and  ought  to  be  applied  as  such,  and  they 
submitted  as  to  the  effect  of  the  decree  in  The  Attomey-Oenercu  v.  OreenhiU. 

Trinity  College,  by  their  answer,  stated  that  the  decree  in  The  Attomey-Oeneral  v. 
OreenhiU  had  been,  previously  to  the  filing  of  the  present  information,  namely,  on  the 
4th  day  of  February  1864,  duly  signed  and  enrolled,  and  proceeded  thus : — 

"We  humbly  submit  that  the  said  decree  cannot  be  called  in  question  in  this 
suit,  and  we  crave  the  same  benefit  as  if  we  had  demurred  or  pleaded  the  said  decree 
and  enrolment  in  bar  to  so  much  of  this  suit  as  [661]  seeks  to  set  aside  the  said 
decree  or  otherwise  to  deal  with  the  moiety,  devised  to  us  by  the  will  of  Francis 
Combe,  and  which  is  the  subject  of  the  said  decree,  of  the  estate  at  Abbott's  Langley 
in  this  information  mentioned." 

Mr.  Hobhouse  and  Mr.  Bedwell,  in  support  of  the  information.  The  new  statute 
of  Sidney  College  does  not  affect  the  rights  of  the  "  poor  kindred,"  for  it  is  made 
expressly  "  subject  to  the  legal  rights  of  any  person  beneficially  interested  under  the 
will."  Secondly,  the  trust  for  the  poor  kindred  is  a  good  charitable  trust,  which  will 
take  effect  upon  the  failure  of  the  prior  gifts ;  laaae  v.  Defriez  (Amb.  595 ;  S.  C.  17 
Ves.  373,  note);  Att.-Oen.  v.  Price  (17  Ves.  373);  Whiie  v.  fflute  (7  Ves.  423). 
Thirdly,  this  information  is  not  in  the  nature  of  a  bill  of  review,  for  the  prior  in- 
formation only  determined  the  rights  of  the  lessee ;  it  did  not  raise  the  present  point, 
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and  the  proper  parties  were  not  present  to  discuss  it ;  Bcanbrigge  v.  Badddey  (2  Phillips, 
705) ;  UrquhaiH  y.  Urquhart  (13  Sim.  613) ;  The  AU.-Gen.  v.  The  Ironmongers'  Company 
{2  Beav.  329).  There  is  no  inconsistency  between  the  two  informations,  the  present 
one  is  merely  supplemental  and  its  object  is  simply  to  perfect  the  former  decree. 
Time  is  no  bar,  for  there  is  an  express  trust ;  3  &  i  WilL  4,  c.  27,  s.  25. 

Mr.  Charles  Hall,  for  Frederick  GreenhilL 

Mr.  Cole  and  Mr.  Rigby,  for  Sidney  Sussex  College,  relied  on  the  lapse  of  time 
and  the  uninterrupted  mode  of  administering  the  funds.  They  insisted  that  this  was 
[68^  not  a  charitable  trust,  but  an  attempted  perpetuity  in  favour  of  the  testator's 
lamily,  and  that  the  new  statutes,  made  by  virtue  of  an  Act  of  Parliament,  regulated 
the  present  application  of  the  rents  of  the  estate.  They  relied  on  Att.-Oen.  v.  Catherine 
HaU  (Jacob,  393);  Att.-Oen.  v.  Smythies  (2  Russ.  &  Myl.  749);  Att.-Oen.  v.  Trinity 
CoUege  (24  Beav.  399).  As  to  the  jurisdiction  of  the  Charity  Commissioners,  they 
referred  to  25  &  26  Vict.  c.  112. 

Mr.  Selwyn  and  Mr.  F.  Vaughan  Hawkins,  for  Trinity  College,  argued  that  this 
was  a  bill  of  review  filed  without  the  leave  of  the  Court,  and  which,  therefore,  could 
not  be  entertained.  That  the  rights  had  been,  as  regarded  Trinity  College,  settled 
by  the  decree  in  the  previous  information,  and  that  decree,  having  been  enrolled, 
could  not  be  altered,  in  any  respect,  except  by  the  House  of  Lords.  That  this  was 
not  a  suit  instituted  by  one  of  the  next  of  kin  or  by  a  relation  of  a  wife  of  the 
testator,  but  an  information  by  the  Attorney-Greneral,  and  that  he,  at  all  events,  was 
bound  hj  ^^^  proceedings  in  his  previous  information.  They  cited  Attcmey-Oentml 
V.  Canus  CoUege  (2  Keen,  150) ;  Oreen  v.  Jenkins  (1  De  G.  F.  &  J.  454). 

Mr.  Hobhouse,  in  reply. 

Thb  Master  of  thb  Rolls.  I  do  not  think  this  is  a  bill  of  review,  and  the  only 
question  is,  as  to  the  relief.  If  the  decree  now  to  be  pronounced  came  in  collision 
with  the  other  decree,  I  [663]  should  not  make  any  decree  until  the  Court  had  given 
leave  to  file  a  bill  of  review. 

May  29.  Ths  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  raised 
by  this  information  is  as  to  the  construction  to  be  put  upon  the  will  of  Francis  Coombe, 
which  bears  date  the  1st  May  1641,  and  whether,  in  the  event  of  a  failure  of 
descendants  of  the  testator's  brothers  and  sisters  and  of  his  first  and  second  wives, 
there  is  a  good  charitable  trust  in  favour  of  "  their  next  poor  kindred,  for  the  first  by 
the  father's  side,  and  for  the  second  by  the  mother's  side." 

Sidney  Sussex  College,  Cambridge,  and  Trinity  College,  Oxford,  owing  to  the 
circumstances  to  which  I  am  about  to  advert,  raise  very  different  defences.  Sidney 
Sussex  College  relies  greatly  on  the  time  that  has  elapsed,  but  still  more  on  the  Act 
of  Parliament  for  the  reform  of  the  University  of  Cambridge,  and  the  regulations 
made  in  pursuance  of  that  Act.  Trinity  College,  Oxford,  contends,  that  by  virtue  of 
the  decree  made  on  the  7th  December  1863,  in  The  Attomey-Oeneral  v.  OreenJUll,  the 
question  has  either  been  already  determined,  or  that  the  possibility  of  its  arising  has 
been  precluded. 

The  history  of  the  devise  is  distinct  as  regards  each  college.  In  October  1646 
Sidney  Sussex  College  passed  a  resolution  providing  for  the  payment  of  the  income 
of  their  share,  in  various  proportions,  in  case  any  of  the  kindred  of  the  testator  should 
come  into  Sidney  Sussex  College,  and  subject  thereto,  they  applied  the  residue  of  the 
income  to  their  general  fund.  But  after  several  ad-[664]-mission8,  and,  ultimately,  on 
the  non-appearance  of  any  person  being  a  descendant  of  the  brothers  or  sisters  of  the 
testator  or  of  his  wife,  the  college  claimed  the  whole  fund  for  their  own  benefit. 

In  1856  the  Act  of  the  19  &  20  Vict,  c  88  passed  for  the  purpose  of  making 
provision  for  the  ^ood  government  and  extension  of  the  University  of  Cambridge  and 
the  colleges  therein.  There  is  nothing  in  this  Act  which  touches  directly  the  question 
I  have  to  decide,  but  incidentally  it  has  a  very  material  bearing  upon  it  By  the  first 
section.  Commissioners  were  appointed  for  the  purpose  of  tne  Act.  By  the  27th 
section,  power  is  given  to  each  college  to  frame  regulations  for  nine  distinct  heads  or 
purposes.  The  only  heads  which  bear  upon  the  present  question  are  the  third,  the 
fourth  and  the  fifth.  The  third  is  "  for  redistributing  and  apportioning  the  divisible 
revenues  of  the  college."  The  fourth  is,  "for  rendering  portions  of  the  college 
property  or  income  available  to  purposes  for  the  benefit  of  the  university  at  large," 
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and  the  fifth  is  "for  the  consolidatioii,  division,  or  conyerrioo  of  emdumenti, 
including  therein  the  conversion  of  fellowships  or  scholarships  attached  to  sdioola 
into  scholarships  or  exhibitions  so  attached,  or  either  partly  so  attached  and  partly 
open,  or  altogether  open,  and  of  fellowships  otherwise  limited,  into  scholarships  w^ 
exhibitions,  either  subject  or  not  subject  to  any  similar  or  modified  limitation." 

By  the  29th  section  of  the  Act,  if  the  powers  granted  by  the  27th  section  are  not 
exercised  by  the  college,  they  may  be  by  the  Commissioners,  and  the  statutes  so  to  be 
made  are  to  be  laid  before  the  Queen  in  Council,  and  when  approved  of  by  the  Querai, 
are  to  be  laid  before  Parliament,  and,  thereupon,  they  acquire  the  force  of  law.  This 
course  has  been  adopted  with  [666]  respect  to  Sidney  Sussex  College.  The  oolite 
itself  did  not  exercise  the  powers  intrusted  to  it,  but  the  Commissioners  have  done  so ; 
these  statutes  have  been  duly  approved  by  the  Queen  in  Council,  and  laid  before 
Parliament,  and  are  now  law. 

It  remains  to  be  considered  how  they  affect  this  question.  That  which  relates  to 
the  present  devise  is  in  these  words,  "  Mr.  Combe's  Benefaction,"  &c.  [See  anU, 
p.  660.] 

In  my  opinion,  this  college  statute  does  not  dispose  of  the  question  before  me. 
The  statute  is  "subject  to  the  legal  rights  of  any  persons  beneficially  interested 
under  the  will  of  Francis  Combe.'  The  question  before  me  is  whether  any  such 
legal  rights  exist.  I  am  of  opinion  that  the  Commissioners  have  not  (as  indeed  I 
think  they  had  not,  under  the  terms  of  the  27th  section  of  the  Act,  which  I  have 
read,  the  power  to  do)  determined,  that  no  such  rights  exist,  but  merely  that 
if  none  such  do  exist,  the  income  is  to  be  carried  to  the  general  fund  of  the 
college. 

This,  therefore,  does  not  supersede  the  necessity  of  determining  the  question 
whether  this  is  a  good  charitable  trust. 

The  defence  of  Trinity  College,  Oxford,  arises  out  of  the  decree  made  in  7%« 
Atl.-Gen.  v.  Greenhill.  In  April  1863  that  information  was  filed  at  the  relation  of 
Trinity  College,  Oxford,  against  the  Defendant  Frederick  Greenhill,  and  the  bill 
prayed  as  follows :— "  First,  that."     [See  ante,  p.  659.1 

The  decree  bore  date  the  7th  December  1863,  and  [666]  was  to  this  effect  [His 
Honor  stated  it,  see  ante,  p.  656.] 

This  decree  has  been  duly  enrolled,  and  Trinity  College  claims  the  benefit  of  the 
decree,  and  disclaims  all  interest  in  the  moiety  devised  to  Sidney  Sussex  College, 
Cambridge. 

It  is  quite  certain  that  if  this  decree  disposes  of  the  question  now  raised  before 
me,  I  cannot  touch  that  decree,  or  deal  with  it  in  this  suit.  But  upon  examining 
the  proceedings  in  that  suit  and  reading  the  decree,  I  do  not  find  that  the  questt<Mi 
before  me  was  raised  or  decided  in  that  suit.  The  real  question,  on  the  construction 
which  was  there  determined,  was  as  to  the  validity  of  the  direction  contained  in  the 
will  respectiug  the  leasing  power ;  but  the  question  as  to  the  validity  of  the  charitable 
trust  for  the  "  poor  kindred,  for  the  first  by  the  father's  side,  and  for  the  second  by 
the  mother's  side,"  was  not  raised,  and  it  does  not  appear  to  have  been  ever  argued 
or  decided.  Though  a  general  scheme  is  directed,  the  decree  contains  nothing  to 
indicate  to  the  Court  that  if  the  trust  in  question  were  good,  there  might  not  be 
various  other  persons  in  existence  who  might  be  interested  in  such  trust;  and, 
assuming  such  persons  to  exist  and  to  be  interested,  I  consider  it  clear  that  a  decree, 
made  in  a  suit  in  which  they  are  not  represented  and  in  which  the  questions  in  which 
they  are  interested  are  not  raised,  cannot  be  pleaded  or  relied  upon  as  a  bar  to 
their  rights. 

I  am,  therefore,  compelled  to  express  my  opinion  on  the  effect  of  the  will,  in  this 
respect,  exactly  as  I  should  have  been  bound  to  do  in  case  the  statutes  for  Sidney 
[667]  Sussex  College  had  never  been  made,  or  the  decree  in  the  information  of  The 
Attcmey-General  v.  Greenhill  had  never  been  pronounced,  or,  in  fact,  exactly  in  the 
same  manner  as  if  the  persons  interested  in  establishing  the  charity  here  contended 
for  had  been  parties  to  that  suit  and  had  raised  it,  as  it  is  now  discussed  before  me. 

Unfortunately,  Trinity  College,  relying  on  the  objection  I  have  stated,  has  not 
thought  it  expedient  to  argue  the  question  of  the  construction  of  this  clause,  and  if 
it  had,  I  have  not  before  me  all  the  persons  who  noAy  be  interested  in  considering  that 
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question.  In  the  absence  of  such  asaistanoe  and  subject  to  the  question  as  to  the 
objects  of  the  devise,  I  am  of  opinion  that  this  is  a  good  charitable  trust,  that  is,  that 
it  is  a  trust  in  &Tour  of  certain  poor  persons,  and  that  it  is  one  which  this  Court  is 
bound  to  execute. 

I  am  of  opinion  that  the  time  which  has  elapsed  does  not  affect  the  question.  It 
is  a  trust  now  existing  which  has  never  been  barred,  and  if  the  Court  can  discover 
who  the  real  objects  of  the  charity  are,  and  any  such  are  still  in  existence,  I  am  of 
opinion  that  they  are  entitled  to  the  benefit  of  tJie  trust,  subject  to  such  modification 
for  their  benefit  as  the  Court,  with  the  assistance  of  the  Attomey-Qeneral,  may  think 
fit  to  impose ;  and  further,  that  if  no  such  objects  exist,  and  subject  to  their  interests, 
if  any  such  exists  the  property  is  given  beneficially  between  the  two  colleges. 

In  the  absence  of  any  argument  on  behalf  of  the  persons  who  may  be  claimants, 
my  impression  is,  that  [668]  the  trust  would  be  in  favour  of  the  poor  kindred  of  the 
first  wife  of  the  testator  by  the  father's  side,  and  in  favour  of  the  poor  kindred  of  the 
second  wife  of  the  testator  by  the  mother's  side.  But  I  think  I  cannot  decide  this 
point,  indeed  I  doubt  whether  I  ought  to  express  any  opinion  upon  it  in  the  absence 
of  persons  who  may  be  entitled,  and  that  what  I  ought  to  do,  and  all  I  can  do,  on  the 
present  occasion,  is,  to  direct  an  inquiry  to  ascertain  whether  any  and  what  persons 
are  now  in  existence  who  are  poor  kindred  of  the  brother  and  of  the  sisters  of  the 
testator  Francis  Coombe,  and  who  are  poor  kindred  of  the  first  wife  of  the  testator, 
and  of  the  second  wife  of  the  testator,  distinguishing  such  as  are  by  the  father's  side 
and  such  of  them  as  are  by  the  mother's  side,  and  then  I  must  reserve  all  further 
consideration  and  the  costs  of  this  suit. 

Note. — ^An  appeal  is  pending. 
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The  Authorized  Reports  of  CASES  in  CHANCERY 
ARGUED  and  DETERMINED  in  the  ROLLS 
COURT  during  the  time  of  the  Right  Honorable 
LORD  ROMILLY,  Master  of  the  Rolls.  1865, 
1866.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law  and  Examiner  of  the  Court  of 
Chancery.    Vol.  XXXV.     1868. 

[1]    ARHiTAaB  V.  COATBS.     Dee.  14,  15,  1865. 
[See  In  re  Ridley,  1879,  11  Cb.  D.  652.] 

Where  a  bequest  is  made  to  persons  m  esse  for  life,  with  remainder  to  their  unborn 
children,  with  a  general  direction  that  the  feiuale  children  shall  take  for  their 
"  separate  and  inalienable  use,"  such  restriction  against  alienation  is  too  remote  and 
void.    Semble. 

Under  several  bequests  to  living  persons  for  life,  with  remainder  to  their  children  bom 
and  unborn,  with  a  general  proviso  that  the  shares  of  females  shall  be  for  their 
separate  inalienable  use :  Held,  that  the  restriction  against  anticipation  applied  only 
to  the  tenants  for  life,  in  consequence  of  a  direction  for  payment  to  the  children 
and  a  proviso  that  their  receipts  should  be  good  discharges. 

This  was  a  special  case,  the  effect  of  which  and  of  the  will  itself  was  as  follows : — 

The  testator  William  Barton,  by  his  will  dated  in  1842,  bequeathed  £800  and  a 
leasehold  to  trustees,  upon  trust  for  his  daughter  Charlotte,  the  wife  of  Greorge 
Holloway,  for  her  life,  and  after  her  decease,  upon  trust  for  her  children  as  tenants 
in  common,  as  and  when  they  should  attain  twenty-one,  and  to  pay,  assign  and 
transfer  the  same  to  them  accordingly.  There  were  gifts  over  if  there  should  be  no 
issue  of  Charlotte. 

After  several  other  gifts,  the  will  contained  the  fol-[2]-lowing  proviso,  on  which 
the  question  turned :  "  Provided  also  and  I  do  hereby  declare  that  the  several  devises 
and  bequests,  hereinbefore  by  me  made  and  given  to  or  in  favor  of  any  female  or 
females,  shall  be  for  their  respective  separaie  and  ttialienalle  vse,  and  free  from  the  debts, 
control  or  engagements  of  any  present  or  future  husband  or  husbands  with  whom  she 
or  they  shall  have  intermarried  or  may  hereafter  intermarry ;  and  that  the  receipt  or 
receipts  in  writing  of  any  or  every  such  female  or  females  shall,  notwithstanding 
coverture,  be  a  good  and  sufScient  discharge  or  good  and  sufficient  dischai^ges  for  ul 
and  every  sums  or  sum  of  money  payable  to  her  or  them,  respectively,  under  or  by 
virtue  of  this  my  will,  to  the  person  or  persons  to  whom  such  receipt  or  receipts 
shall  or  may  be  given  for  the  money  therein  expressed  or  acknowledged  to  be  received." 

There  were  other  portions  of  the  will,  preceding  the  proviso,  anecting  the  decision 
in  this  case,  and  which  were  substantially  as  follows :  The  testator  gave  a  leasehold  to 
his  wife  for  life,  and  afterwards  to  be  sold  and  the  produce  to  fall  into  the  residue. 
The  legacy  to  Charlotte  in  default  of  issue  was  given  to  another  daughter  (by  name) 
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for  life,  with  remainder  over.  He  gave  a  freehold  to  his  daughter  Mary  for  life,  with 
remainder  over.  He  gave  £600  to  Gkorge  and  Charlotte  Beard  on  attaining  twenty- 
one,  with  gifts  over;  and  he  made  other  giits  to  males  which  it  is  unnecessary  to 
mention,  and  gave  the  residue  to  his  wife  tor  life,  with  remainder  to  a  daughter  for 
life,  and  afterwards  to  her  children. 

The  testator  died  in  1842. 

Charlotte  HoUoway  died  in  1854. 

13]  In  1861  Charlotte  Barton  HoUoway,  one  of  the  three  children  of  Charlotte 
oway,  married  Mr.  Goates,  but  no  settlement  was  made  on  her  marriage.  She 
attained  twenty-one  in  1863,  and  shortly  afterwards  she  requested  the  trustee  to 
transfer  to  her  one-third  part  of  the  £800  legacy,  and  to  assign  to  her  one-third  part 
of  the  leasehold  premises. 

The  trustee  was  ready  and  willing  to  comply  with  her  request  if  he  lawfully  could, 
but  he  was  advised  that,  by  reason  ot  the  above  proviso,  he  was  unable  to  do  so  with 
safe^. 

The  trustee  submitted  that  Charlotte  R  Coates  was  a  female  within  the  meaning 
of  the  proviso,  and  that  a  valid  fetter  had  been  imposed  by  the  proviso  on  her  vested 
interest. 

Charlotte  B.  Coates,  on  the  other  hand,  contended  that  the  proviso  was  applicable 
only  to  females  named  in  the  will,  and  not  to  females  unborn  at  the  deaw  of  the 
testator  and  taking  merely  as  members  of  a  class ;  secondly,  that  as  to  the  latter,  the 
proviso  was  void,  as  infringing  the  rule  Mjainst  perpetuities. 

The  questions  submitted  for  the  opinion  of  the  Court  were,  first,  whether  the 
proviso  in  the  will  was  valid  as  regarded  the  vested  share  of  Charlotte  R  Goates  in 
the  £800  legacy  and  in  the  leasehold ;  and,  secondly,  whether  the  proviso,  upon  its 
true  construction,  created  a  restriction  against  anticipation.  ' 

Mr.  C.  Hall,  for  Charlotte  B.  Coates.  The  restriction  against  alienation  is 
altogether  invalid,  being  too  remote.  The  rule  of  law  is  this,  that  you  cannot  tie  up 
property  so  as  to  make  it  inalienable  beyond  a  life  or  lives  in  [4]  esse  and  twenty-one 
years  afterwards ;  but  if,  after  an  estate  to  A.  for  life  you  give  the  corpus  to  A.'s 
daughters,  and  make  their  interest  inalienable,  even  during  coverture,  it  may  restrict 
the  alienation  beyond  two  generations.  This  the  law  will  not  allow ;  it  withdraws 
the  property  from  the  market  beyond  the  permitted  period,  and  such  a  limitation  is 
void. 

The  point  arose  in  Fry  v.  Capper  (1  Kay,  163),  where  a  fund  was  settled  on  a 
husband  and  wife  successively  for  life,  with  remainder  to  the  children  as  they  should 
appoint.  An  appointment  was  made  to  their  daughters  for  life,  but  not  by  way  of 
anticipation.  It  was  contended  that  the  restraint  upon  anticipation  of  the  daughter's 
life  interests  would  infringe  the  rule  against  perpetuities.  yice-Chancellor  Wood 
says,  "  The  argument  on  this  point  in  Thornton  v.  Bright  (2  Myl.  &  Cr.  236)  su^ests 
the  decision  to  which  the  Court  would  probably  come — that,*  if  necessary,  the  Court 
would  reject  the  limitation  and  treat  the  appointment  as  being  a  settlement  for  the 
benefit  of  the  daughter  without  the  restraint  upon  anticipation.  The  point  is  ingenious, 
and  would  deserve,  perhaps,  more  consideration  if  it  were  open  to  me.  However,  if 
Thornton  v.  Bright  had  not  decided  the  question,  I  think  that  I  should  have  come  to 
the  same  conclusion,  independently  of  that  authority." 

In  Thornton  v.  Bright  (3  Myl.  &  Cr.  230)  and  Carver  v.  Bowles  (2  Russ.  &  Myl.  304) 
the  objection  as  to  a  perpetuity  was  never  raised,  and  in  Baggett  v.  Meux  (1  Phill.  627, 
and  1  Col.  138)  the  point  did  not  arise,  as  the  gift  was  to  a  person  in  esse.  Here  the 
case  arises,  not  as  to  a  life-estate,  but  as  to  the  corpus,  which  makes  the  case  stronger. 
This  inalienable  gift  to  a  class  not  in  [6]  esse  is  contrary  to  the  policy  of  the  law  and 
void,  to  support  such  a  gift  in  favour  of  a  married  woman  is  beyond  the  power  that  a 
Court  of  Equity  ought  to  assume,  and  the  fetter  ought  to  be  rejected  altogether. 

Mr.  Wickens,  for  Mr.  Coates.  According  to  the  true  construction  of  the  will  the 
clause  against  alienation  is  applicable  only  to  the  tenants  for  life,  and  not  to  persons 
taking  as  an  unascertained  class  after  the  life-estates.  The  will  provides  that  the 
receipts  of  females  for  the  monies  payable  to  them  shall  be  good  discharges  to  the 
trustees,  and  that  the  trustees  shall  "  pay,  assign  and  transfer  the  same  to  him  or  her 
accordingly."    It  is  inconsistent  with  an  alienable  gift  that  payment  should  be  made 
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at  once  of  the  fund,  and  that  a  transfer  or  asngnment  should  be  executed  to  them  of 
their  shu-es  of  the  leaseholds. 

Mr.  Sobson,  for  the  other  Defendants.  The  pro^iao  only  applies  to  the  peraons 
specifically  designated  by  name  and  not  to  a  class.  He  cited  Diekaum  v.  Afort 
(8  Hare,  178). 

Dee.  15.  The  Master  of  the  Bolls  [Sir  John  Somillv].  I  am  of  opinion  that 
this  proviso  against  alienation  does  not  apply  to  the  several  classes  of  persons  there- 
after to  be  bom. 

The  direction  to  pay  the  money  to  them,  him  or  her  shews  that  the  proviso  as  to 
separate  use  and  against  anticipation  is  inapplicable  to  persons  who  nave  already 
received  the  money  and  who  are  enabled  to  give  good  and  sufficient  receipts  aiul 
discharges  to  the  trustees  [6]  for  it  It  would  be  inconsistent  to  hold  otherwise. 
Bat  this  proviso  has  an  intelligible  meaning  when  applied  to  persons  living  at  the  death 
of  the  testator. 

I  do  not  express  any  opinion  on  the  point,  principally  argued,  as  to  remoteness ; 
but  my  strong  impression  is,  that  it  would  be  too  remote,  and  that  this  Court  ooold 
never,  after  a  life  or  lives  in  being  and  twenty-one  years,  permit  any  estate  to  be 
inalienable.  The  point,  however,  was  new  to  me,  and  I  find  no  decision  on  the 
subject ;  but  the  more  I  consider  it  the  more  I  feel  convinced  that  it  would  be  held  too 
remote.  It  would  be  tying  up  property  more  than  a  life  or  lives  in  being  ajid 
twenty-one  years,  the  proviso  against  anticipation  being  clearly  a  fetter  against 
alienation. 

Mrs.  Coates,  therefore,  is  entitled  to  have  the  money  paid  over,  and  I  will  answer 
the  special  case,  that  this  proviso  in  question  does  not  apply  to  her  share  in  the  £800 
or  in  the  leaseholds. 

The  costs  are  payable  out  of  the  estate,  for  when  the  testator  creates  the  difficulty, 
it  is  one  of  the  charges  on  his  estate. 

[7]    LOED  V.  Jeffkins.    Dee.  11,  12,  14, 1865. 

In  a  suit  to  set  aside  a  sale  by  private  contract  of  a  reversion  :  Held,  that  the  highest 

price  bid  for  it  upon  a  previous  attempt  to  sell  it  by  auction  was  a  fair  test  of  its 

market  value. 
As  to  the  difficulty  in  ascertaining  the  value  of  a  reversion  which  is  contingent  on  the 

death  of  a  lady  without  issue.    Whether  such  "issue  risks"  can  now  be  insured 

against,  quare. 
In  ascertaining  the  market  value  of  a  reversion,  the  fact  of  its  being  the  subject  of  a 

Chancery  suit,  even  though  it  does  not  affect  the  right  to  it,  must  be  taken  into 

consideration. 
Long  delay  in  filing  a  bill  to  set  aside  the  sale  of  a  reversion  is  not  to  be  disregarded. 

Dr.  Cochrane  died  in  1831,  and  his  property  became  the  subject  of  a  protracted 
litieition.     (See  34  Beav.  220 ;  4  Drew.  366 ;  10  H.  of  L.  Gas.  272.) 

In  1841  Mrs.  Barton,  a  widow,  was  entitled  to  half  of  a  very  considerable  sum  in 
Court,  subject  to  the  contingency  of  a  Mrs.  Moorhouse  having  a  child.  Mrs.  Moor- 
house  was  then  of  the  age  of  al>out  thirty-three  years,  she  had  married  in  1826  and 
had  no  issue. 

In  August  1841  Mrs.  Barton  caused  a  sum  of  £50,000  consols,  part  of  her 
share  of  the  fund  in  Court,  to  be  put  up  for  sale  by  auction  in  lots,  two  of  which  lots 
were  of  £5000  consols  each.  The  highest  bidding  for  each  of  these  lots  was  £300 
each,  and  thev  were  bought  in. 

Afterwards,  in  March  1842,  Mr.  Jeffkins  (a  stranger  to  Mrs.  Barton)  agreed  to 
become  the  purchaser  of  a  contingent  reversionary  sum  of  £5000  consols  (part  of  the 
money  in  Court)  and  some  interest  for  £750.  Accordingly,  by  an  indenture  dated 
the  4th  of  March  1842,  Mrs.  Barton,  in  consideration  of  £750  paid  to  her  by  Mr. 
Jeffkins,  assigned  to  him  £5000  consols  (part  of  the  £167,808  in  0>urt),  together  with 
the  dividends  which  would  accrue  thereon  after  the  expiration  of  twelve  years  from 
the  sale  or  the  death  of  Mrs.  Moorhouse,  whichever  event  should  first  happen. 
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[8]  In  Jane  1842  Mts.  Barton  married  the  Plaintiff  Mr.  Lord,  and  she  died  in 
December  1844.    The  Plaintiff  Mr.  Lord  was  her  legal  personal  representative. 

On  the  2lBt  of  June  1864  Mr.  Lord  instituted  the  present  suit  aeiinst  Jeffkins, 
and  against  Waterson  and  Hill  (who  had  purchased  the  £5000  from  Jeffldns),  to  set 
aside  the  sale  of  March  1842,  on  the  ground  that  it  was  a  sale  of  a  reversion  for  an 
inadequate  consideration. 

Mrs.  Moorhouse  died  the  23d  September  1864,  without  issue. 

Evidence  was  entered  into  as  to  the  value  of  the  reversion,  the  effect  of  which  is 
aofficiendy  stated  pos<,  p.  10. 

Mr.  Selwyn,  Mr.  Baggallav  and  Mr.  W.  Pearson,  for  the  Plaintiff,  cited  Boothby  v. 
BoMby  (1  Mac.  &  6.  604,  and  15  Beav.  212) ;  Baker  v.  Beni  <1  Buss.  &  Myl.  224) ; 
Saiter  v.  Bradihaw  (26  Beav.  161) ;  St.  Albyn  v.  Harding  (27  Beav.  11) ;  Dames  v.  Cooper 
(5  Myl.  &  Cr.  270) ;  Perfect  v.  Lane  (SO  Beav.  197,  and  3  De  G.  F.  &  J.  369). 

Mr.  Hobhouse  and  Mr.  L.  Mackeson,  for  the  Defendant  Jeffkins,  referred  to  Waien 
v.  Thorn  (22  Beav.  547) ;  Tynte  v.  Hodge  (2  Hem.  &  Miller,  287). 

Mr.  Jessel  and  Mr.  William  Morris,  for  Waterson. 

Mr.  Southgate,  Mr.  F.  W.  E.  S.  Everitt  and  Mr.  Wakeford,  for  HUl. 

[9]  Dee.  14.  Thk  Master  of  thb  Bolls  [Sir  John  Bomilly].  I  do  not  require 
a  reply  in  this  case,  for,  after  reading  over  the  evidence  very  carefully,  I  think  the 
case  of  the  Plaintiff  fails. 

Id  the  first  place,  it  is  important  to  consider  the  nature  of  the  suit.  It  was 
instituted  on  the  2lBt  of  June  1864,  to  set  aside  the  sale  of  a  reversion  which  took 
^ace  on  the  4th  March  1842,  that  is  to  say,  more  than  twenty-two  years  before. 
The  first  question  to  consider  is,  whether  a  fair  marketable  price,  the  utmost  that 
could  be  oDtoined,  was  given  for  it — whether,  in  point  of  fact,  the  full  value  of  the 
reversion  was  paid  for  it)  The  burthen  of  proof  to  establish  that  lies  on  the 
Defendant,  and  it  is  his  business  to  prove  that  he  has  given  the  full  market  value  for 
it ;  and,  upon  the  evidence,  I  think  that  he  has  shewn  that  he  has  done  so. 

In  the  first  place,  it  is  very  important  to  consider  what  the  subject-matter  of  the 
sale  was ;  it  was  the  sale  of  X5000  consols,  to  be  paid  on  the  death  of  Susan  Moor- 
house, who  was  bom  in  December  1807,  and  also  the  dividends  which  should  accrue 
due  after  the  year  1854  (twelve  years  after  the  date  of  the  sale),  subject  always  to 
the  whole  being  put  an  end  to  by  the  fact  of  Susan  Moorhouse  having  a  child ;  for  if 
Susan  Moorhouse  had  a  child,  then,  at  once,  the  accumulations  were  stopped  and  the 
capital  went  over. 

It  is  to  be  observed  that,  among  several  cases  which  were  cited  to  me,  there  is 
only  one  (that  is  Davis  v.  Cooper  (5  Myl.  &  Cr.  270)),  in  which  a  difficulty  or 
contingency  similar  [101  to  the  present  arose  on  the  question  of  a  sale  of  a  reversionary 
interest  Lord  Cottenham,  however,  got  rid  of  it  thus :  be  says,  all  the  parties  agreed 
to  consider  the  contingencv  as  nothing,  and  consequently  it  was  simply  the  sale  of  a 
reversion.  He  then  considered  that  the  fair  value  had  not  been  given  for  the  rever- 
sion. That  cannot,  however,  be  said  here ;  for  unquestionably,  in  this  case,  the  risk 
oi  Uie  birth  of  a  child  was  fully  in  the  contemplation  of  the  parties  themselves.  In 
looking  at  the  evidence  of  the  actuaries  and  auctioneers,  and  taking  that  alone,  I  have 
found  it  exceedingly  difficult  to  come  to  any  satisfactory  conclusion  on  the  subject. 
It  is  to  be  observed  (and  it  is  the  constant  observation  both  of  counsel  and  of  the 
Court)  that  the  evidence  given  for  the  Plaintiff  and  for  the  Defendant  in  these  cases 
is  always,  to  some  extent,  biassed ;  for,  although  the  witnesses  are  perfectly  respect- 
able gentlemen,  and  speak  exactly  what  they  believe  to  be  true,  yet  nevertheless  it  so 
happens  that  the  peraons  who  give  evidence  in  favor  of  one  side  always  differ  much, 
in  tneir  estimates  of  the  value,  from  those  who  give  their  evidence  in  favor  of  the 
other  side.  That  probably,  in  a  great  many  cases,  arises  from  this :  that  the  opinions 
of  many  persons  may  be  taken,  and  only  those  used  which  are  favorable.  In  this 
case,  the  difference  between  the  actuaries  is  not  very  great ;  but  the  difficulty  I  have 
felt  throughout  respecting  the  matter  has  been  this : — that  it  has  been  impossible  to 
estimate  what  the  real  vuue  of  the  risk  was.  With  the  exception  of  Mr.  Morgan, 
there  is  very  little  difference  between  the  persons  who  estimate  what  the  value  of  the 
reversion  was.  Mr.  Day  makes  it  £1750,  Mr.  Sprague  £1609,  Mr.  Hendrick  £1680, 
Mr.  Pattison  £1589,  and  Mr.  Williams  £1708.     In  fact,  there  is  very  little  difference 


Digitized  by 


Google 


798  LOBD   V.   JEFFKIM8  HII4T.IL 

between  them  on  this  part  of  the  subject ;  but  there  is  very  considerable  difference 
in  the  mode  in  which  they  estimate  what  the  risk  was  of  the  birth  of  a  [ll]  child  to 
Mrs.  Moorhouse.  I  must  say  that  it  appears  to  me  extremely  difficult,  and  I  should 
have  thought  ii  priori  almost  impossible,  to  ascertain  what  the  possibility  or  probability 
was  of  a  lady  <h  the  age  of  thirty-four  years  and  seventy-seven  days  having  a  chil«l, 
she  having  been  mamed  to  a  husband  of  about  the  same  aee  for  fifteen  years,  and 
either  having  had  no  child  during  that  time,  or  having  had  a  child  who  was  either 
still-bom  or  died  immediately  after  birth.  However,  the  evidence  is  that  althou^ 
such  a  contingency  or  a  risk  could  not  be  insured  against  in  1842,  yet  that,  in  modem 
times,  some  offices  have  insured  against  risks  of  that  description.  Mr.  Day  (the 
actuary  of  the  London  and  Provincial  Society)  says  that  in  his  office  they  would 
insure  against  a  risk  of  that  description,  but  that  the  premium,  in  a  single  money 
payment,  which  they  would  require  would  be  £1300.  If  so,  it  reduces  the  value  of 
the  reversion  to  far  below  the  £725  that  was  given,  because  in  his  case  it  would 
rleduce  it  to  about  £300  and  odd.  Then  Mr.  Sprague  seems  to  value  this  risk  at 
£402,  and  Mr.  Hendrick  values  it  at  £630.  Mr.  Williams  seems  to  value  the  chance 
of  the  birth  of  a  child  at  £1062,  and  Mr.  Jellicoe  at  something  like  it,  but  the  exact 
amount  he  does  not  state.  (Note. — He  considered  the  valuations  of  these  "issue 
tides  "  to  "  be  to  a  certain  extent  speculative  and  approximate.") 

I  can  well  understand  that,  if  you  can  go  to  an  insurance  office  to  insure,  by  pay- 
ment of  a  fixed  premium,  for  the  receipt  of  a  sum  of  money  on  the  happening  of  either 
of  two  contingent  events,  one  being  the  death  of  a  person  then  alive  during  the  life 
of  another,  and  the  other  event  being  that  person  having  a  child  born,  you  might 
estimate  the  sum  which  ought  fairly  to  [12]  be  given  for  the  property  sold  subject  to 
that  risk.  But  in  1842  the  means  of  so  doing  did  not  exist,  and  it  does  not  clearly 
appear  to  me  that  it  exists  at  this  present  time. 

When,  therefore,  I  meet  with  cases  of  this  description,  I  look  about  to  see  if  I 
cannot  find  some  evidence  to  guide  me  in  coming  to  a  more  fair  or  accurate  conclusion 
than  that  which  is  merely  to  be  drawn  from  the  evidence  of  the  actuaries,  or  that  of 
the  auctioneers,  whose  evidence  appears  to  me  to  be  less  satisfactory  than  the 
actuaries,  for  their  opinions  are  given  on  less  accurate  data.  Taking  this  course,  I 
find  this  important  event,  which  occurred  on  the  27th  of  August  1841 :  part  of  the 
property,  oonsistiug  of  the  reversion  in  £50,000,  was  put  up  for  sale  by  auction  in 
eight  lote,  six  of  £5000  and  two  of  £10,000.  It  is  suggested  that  I  cannot  proceed 
upon  what  occurred  on  this  occasion,  because  that  which  was  put  up  by  auction  was 
not  exactly  the  same  as  was  included  in  the  sale  of  1842  ;  but  I  am  of  opinion  it  forms 
a  very  useful  guide,  and  gives  great  information  to  the  Court  upon  the  subject  of  the 
value.  The  only  difference  between  the  two  was  this :  that  the  intermediate  dividends, 
after  the  lapse  of  twelve  years,  were  not  put  up  for  sale  by  auction,  but  the  reversion 
simply  was  put  up  "  to  oe  transferred  upon  the  death  of  a  lady  now  in  her  thirty- 
seventh  vear,  if  she  should  not  bear  a  child,  or  if  she  should  bear  a  child  or  children, 
but  it  should  be  decided  that  the  vendor  is  entitled  notwithstanding :  the  purchaser 
not  to  have  any  claim  whatever  upon  the  funds  or  dividends  in  the  interim."  Now 
that  was  not  the  real  state  of  the  case,  but  it  was  put  much  more  favorably  for  the 
vendor  than  the  real  fact  was,  because,  at  the  time  when  this  was  put  up  for  sale, 
she  was  in  her  thirty-fourth  year.  Having  been  bom  in  December  [13]  1807,  she 
was,  in  August  1841,  in  her  thirty-fourth  year,  but  she  is  stated  to  be  in  her  thirty- 
seventh  year.  It  is  clear  that  the  probability  of  a  lady  having  a  child  rapidly 
decreases  every  year  that  she  gets  older,  and  that  a  lady  of  thirty-tour  is  much  more 
likely  to  bear  a  child  than  a  lady  of  thirty-seven,  assuming  that  they  had  both  been 
married  for  fifteen  years  without  ever  having  had  a  child. 

In  that  state  of  circumstances,  the  result  was  that  the  highest  bidding  for  either 
of  the  two  lots  which  were  put  up  was  about  £3(X).  One  of  these  was  bought  in  for 
£490,  and  the  other  for  £480.  The  exact  sum  that  was  bid  is  not  given,  but  there 
was  no  bond  fide  bidding  exceeding  £300.  I  hold  that  to  be  a  fair  test  of  the  market 
value  of  a  property  of  this  description.  This  also  is  certain,  that  if  they  had  been 
knocked  down  to  the  bond  fide  bidder  for  £300,  the  sale  could  not  afterwards  have 
been  set  aside  for  inadequacy  of  consideration.  The  vendors  thought  that  £300  was 
below  the  value,  and  I  think  it  probable  that  it  was  so.     But  this  is  always  to  be 
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Iwme  in  mind  in  traosactions  of  this  kind,  that  a  oontingenoy  of  this  description 
diminishes  the  number  of  purchasers,  for  very  few  persons  are  willing  to  undertake 
that  species  of  risk.  But  does  it  therefore  follow  that  this  C!ourt  must  lay  down  such 
a  rule  as  this :  that  a  person  possessed  of  a  property  of  this  description  shall  not  be 
at  liberty  to  sell  it  to  any  person  whatever  ]  tor  that  is  really  what  it  amounts  to.  If 
the  market  value  of  a  contingent  reversion,  or  that  which  it  would  fetch  at  an  auction, 
does  not  exceed  £300,  and  another  person  says,  I  am  willing  to  give  and  gives  £726 
for  it,  is  this  Court  to  set  the  sale  aside,  after  the  lapse  of  twenty-two  years,  on  a 
fanciful  notion  and  on  the  evidence  of  certain  actuaries  and  the  like  that  it  was  worth 
more  n.43  than  that  sum  at  that  time  1  I  am  of  opinion  that  it  would  be  impossible 
so  to  do,  and  that  if  this  Court  so  held,  the  result  would  be,  that  it  would  be  to  inflict 
on  the  possessor  of  a  property  of  this  description  the  impossibility  of  obtaining  any 
money  whatever  for  it. 

That  this  property  could  not  well  be  sold  by  auction  is  established  in  this  case, 
and  they  afterwards  hunt  about  for  a  buyer  amongst  various  sorts  of  persons,  and 
find  a  stranger  who  U  willing  to  give  £725  for  it.  That  is  accepted,  both  parties 
knowing  the  state  of  the  case,  there  being  no  suspicion  of  any  undue  influence  and  no 
peculiar  relation  existing  between  the  parties  to  induce  the  vendor  to  sell  the  property 
to  the  purchaser,  but  the  sale  really  being  simply  because  the  vendor  wanted  the 
money,  as,  in  fact,  is  always  the  case  in  sales  of  all  reversions. 

I  think  the  Court  must  look  fairly  at  what,  upon  the  evidence,  was  the  real  value 
of  it ;  I  think  that,  upon  the  evidence  of  the  actuaries,  that  this  property  was  not 
worth  the  £725,  and  the  result  of  the  attempted  sale  strongly  confirms  it.  There 
being  such  a  large  amount  of  stock  to  be  sold,  it  is  probable  that  all  persons  who  were 
willing  to  buy  property  of  that  description  would  be  assembled  on  tnat  occasion,  and 
yet  £300  is  the  greatest  amount  offered  for  the  £5000  lot. 

I  think  also  that  this  contingency  must  be  taken  into  consideration  when  you  are 
estimating  the  value : — ^The  fund  was  the  subject  of  a  Chancery  suit,  and  though  it 
is  true  that  the  questions  to  be  determined  in  it  could  not  affect  the  real  right  of  the 
vendor  to  sell  this  property,  or  of  the  purchaser  afterwards  to  obtain  it,  yet  this 
was  highly  probable  : — that  a  very  considerable  lapse  of  time  might  occur  before  the 
property  [16]  could  be  obtained  out  of  the  Court  of  Chancery.  Nay,  even  at  this 
moment  the  property  has  not  been  divided ;  a  large  portion  of  the  interim  dividends 
has  been,  but  that  was  not  until  the  year  1862.  The  final  order  for  taking  that  out 
of  Court  was  made  in  1862,  twenty  years  after  this  sale,  and  in  the  meantime  the 
vendor  has  retained  the  £725,  which  she  might  have  accumulated  at  compound  interest 
if  she  thought  fit,  and  she  has  not  brought  this  matter  forward  until  after  the  death 
of  the  tenant  for  life,  when  the  reversion  had  actually  fallen  in. 

Mr.  Selwyn,  in  arguing  this  case,  said  the  Court  will  not  consider  the  lapse  of 
time,  and  cited  the  case  of  St.  AUyn  v.  Harding  (27  Beav.  11),  where  I  allowed  the 
transaction  to  be  set  aside  after  sixteen  years.  But  the  circumstances  were  very 
peculiar  in  that  case,  for  my  disposition  has  not  been  to  disregard  the  consequences 
that  may  follow  from  delay  in  instituting  a  suit  In  the  case  of  St.  Albyn  v.  Harding 
the  person  who  sold  the  reversion  was  exceedingly  poor,  the  inadequacy  of  value  was 
clearly  proved ;  he  had  been  reduced  to  such  circumstances  that,  although  a  ^ntle- 
man  and  educated  at  one  of  the  universities,  he  bad  been  compelled  to  drive  an 
omnibus,  and  the  question  between  the  parties  was  so  open,  that  about  a  year  before 
the  bill  was  filed  it  was  proposed  that,  in  consideration  of  a  certain  sum  of  money, 
the  claim  of  the  Plaintiff  should  be  abandoned  and  that  he  should  confirm  the  sale. 
That  went  off  and  the  bill  was  filed.  That  is  very  different  from  a  case  of  this 
description,  where  the  Plaintiff,  Mr.  Lord,  knew  everything  that  had  taken  place,  was 
an  active  party  in  the  whole  proceeding,  married  the  lady  who  sold  the  property 
three  months  afterwards,  had  [16]  been  engaged  in  the  Chancery  proceedings  during 
the  whole  subsequent  time,  and  does  not  file  the  bill  till  the  month  of  June  1864,  that 
is  twenty -two  years  and  three  months  after  the  transaction  had  taken  place. 

I  am  of  opinion  that  this  Court  must  lay  down,  as  a  rule,  that  a  reversion  can  never 
be  sold,  and  that  no  time  will  operate  as  a  bar,  if  this  transaction  will  not  hold  good, 
and  although  there  is  no  magic  in  words,  yet  it  would  be  holding  that  there  is  a 
species  of  magic  about  a  reversion,  which  makes  the  sale  of  it  impossible  except 
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b^  aaotion,  and  that  eren  if  sold  afterwards  for  even  doable  the  price  that  had  been 
bid  for  it  at  the  auction,  yet,  unless  it  is  sold  in  the  auction  room,  this  Court  will  not 
allow  the  sale  to  stand. 

I  hare  not  come  to  that  conclusion.  In  Perfed  v,  Lome  (30  Beav.  197,  and  3  De 
G.  F.  &  J.  369),  and  some  other  cases,  the  Court  has  thought  fit  to  confirm  the  sale 
though  not  sold  by  auction,  and  I  think  that  this  case  is  one  of  that  description. 

Tne  ease  of  the  Plaintiff  fails,  and  this  bill  must  be  dismissed  with  costs. 


[17]    Frkkman  v.  Bowkn.    Dee.  7,  1865. 

[See  Montefiore  v.  Enihovm,  1867,  L.  R.  5  Eq.  41.] 

The  income  of  a  fund  was  payable  to  a  trader  for  life  or  until  he  should  become 
insolvent.  He  executed  a  deed  of  inspectorship,  recitine  that  he  was  unable  to 
pay  his  debts  in  full.     Held,  that  his  interest  in  the  fund  bad  thereby  determioed. 

Under  Mr.  Bowen's  marriage  settlement,  the  income  of  his  wife's  settled  fortone 
was  payable  to  Mr.  Bowen  "  until  he  should  become  bankrupt  or  insoheiU  or  should 
die,  which  should  first  happen." 

By  an  indenture  dated  in  October  1864,  and  made  between  Mr.  Bowen  and  two 
inspectors  and  his  creditors,  it  was  recited  that  Mr.  Bowen  had  for  some  time  past 
carried  on  the  business  of  a  shipowner,  and  being  indebted  to  divers  persons  in  divers 
sums  of  money,  which  he  vxu  unable  to  pay  in  fiM,  had  proposed  to  his  creditors  to 
provide  for  the  gradual  liquidation  of  his  debts  by  the  collection  and  realization  of 
all  his  real  and  personal  estate  under  the  inspection  of  the  parties  thereto  of  the 
second  part.  His  creditors  thereto  granted  him  liberty  and  licence  to  conduct, 
manage  and  wind  up  his  business,  and  to  collect,  get  in,  realize  and  dispose  of  all  his 
real  and  personal  estate  and  effects,  under  the  inspection  and  subject  to  the  direction 
of  two  inspectors,  until  he  should  have  wilfully  broken  or  failed  to  comply  with  any 
of  the  stipulations  or  provisions  therein  contained  and  on  his  part  to  be  performed. 
And  he  entered  into  certain  covenants  with  the  inspectors  and  also  with  the  crediton 
to  do  certain  matters  and  things  relating  to  the  winding  up  of  his  business  and  the 
realization  of  his  real  and  personal  estate  and  effects ;  and  that,  if  the  inspectors 
should  think  it  desirable  and  require  him  so  to  do,  he  would  convey  and  assign  his 
real  and  personal  estate  to  them,  upon  trust  to  realize  and  apply  the  proceeds  in 
payment  [18]  of  his  debts.  And  it  was  declared  that  the  deed  should  operate  as  a 
deed  of  inspectorship  for  the  benefit  of  all  his  creditors  within  the  provisions  ot  the 
Bankruptcy  Act,  1861. 

Mr.  Robinson,  for  the  trustees. 

Mr.  Hobhouse  and  Mr.  Streeten,  for  the  children,  argued  that  "becoming 
insolvent "  meant  until  he  was  incapable  of  paying  his  debts ;  Re  Muggeridge^s  SeUlf- 
mad  (29  L.  J.  (Ch.)  288). 

Mr.  Baggallay,  for  Mr.  Bowen. 

Mr.  Selwyn,  for  the  inspectors.  There  has  been  no  forfeiture ;  the  recital  is  not 
that  he  is  insolvent,  but  that  he  is  unable  to  pay  his  debts  in  full  until  his  assets 
have  been  realized,  but  payment  of  them  is  provided  for  by  the  deed. 

The  Mabtbr  of  the  Rolls  [Sir  John  Romilly].  I  think  that  this  is  an  insolvmcy, 
for  it  is  impossible  to  distinguish  between  a  greater  or  less  degree  of  insolvency. 
This  gentleman  calls  his  crraitors  together  and  executes  a  creSitors'  deed,  which 
contains  a  recital  that  he  is  unable  to  pay  his  debts  in  full,  and  he  agrees  to  cany  on 
business  under  inspection.  I  must  follow  the  case  of  Re  Muggeridge  (Ibid.)  288),  and 
make  a  declaration  accordingly. 
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[19]    Thx  YisoouNTitss  D'Adhxhab  v.  Bibtrand.    Dee.  16,  1865. 

A  testator  appointed  A.  B.  (the  tenant  for  life)  and  C.  D.  trustees.    The  will  contained 
no  power  to  appoint  new  trustees.    C.  D.  having  disclaimed,  A.  B.  (under  the 

Btwers^of  the  23  &  24  Vict.  o.  145,  a  27),  appointed  a  sinele  trustee  in  his  place, 
eld,  that  the  other  ceatuis  gue  trust  were  entiued  to  have  a  wird  trustee  appointed, 
and  that  the  statute  did  not  take  away  the  jurisdiotion  of  the  Court  to  increase 
the  original  number  of  trustees. 

The  testator,  Joshua  Evans,  of  Hampstead,  by  his  will  dated  in  1861,  devised  and 
bequeathed  his  real  and  personal  estate  unto  Clu^lotte  Bertrand  and  James  Campbell 
upon  trust  to  realize  and  pay  the  income  to  Charlotte  Bertrand  for  her  life,  and 
afterwards  upon  certain  trusts,  which  it  is  unnecessary  to  state.  The  will  contained 
no  power  to  appoint  new  trustees. 

The  testator  died  in  January  1864,  and  James  Campbell  having  renounced  and 
disclaimed,  the  will  was  proved  by  Charlotte  Bertrand  alone. 

By  an  indenture,  dated  the  16th  of  July  1864,  Charlotte  Bertrand,  by  virtue  of 
the  provisions  contained  in  the  23  &  24  Vict.  o.  145,  s.  27,  appointed  Major  CBeilly, 
a  gentleman  residing  in  Ireland,  to  be  a  new  trustee  of  the  will  to  act  in  conjunction 
with  her. 

This  suit  was  instituted  by  the  cestuii  que  trust  for  the  administration  of  the  estate, 
which  was  of  very  considerable  amount. 

Mr.  Selwyn  and  Mr.  Sheffield,  for  the  Plaintiffs,  asked  that  a  third  trustee  might 
be  appointed.  They  said  that,  without  making  the  slightest  imputation  on  the 
present  trustees,  a  third  trustee  was  necessary  for  the  protection  of  the  Plaintiff's 
mtereste. 

Mr.  Bc^allay  and  Mr.  Eddis,  for  Mrs.  Bertrand,  [20]  argued  that  as  the  testator 
had  thought  proper  to  commit  the  care  of  his  property  to  trustees,  it  was  not  the 
course  of  the  Court  to  increase  the  number.  Secondly,  tliat,  by  the  Act  of  Parliament, 
the  power  was  limited,  that  the  new  trustees  could  only  be  appointed  in  the  place  of 
those  whose  office  was  vacant,  and  that  consequently  there  was  no  authority  given  to 
increase  the  original  number. 

Thb  Master  of  thb  Bolls  [Sir  John  Homilly].  The  Court  never  commits  a 
trust  to  the  care  of  a  single  trustee,  even  in  cases  where  no  more  than  one  was 
oriranally  appointed. 

In  this  case,  I  think  the  Plaintiffs  are  entitled  to  have  an  additional  trustee 
appointed.  I  also  think  that  the  Act  of  Parliament,  which  has  been  referred  to,  does 
not  take  away  the  jurisdiotion  of  the  Court  to  increase  the  number  of  trustees  when 
necessary. 

If  I  allowed  this  lady  to  appoint  a  single  trustee,  she  mieht  appoint  any  person 
she  thought  fit,  and  one  who  might  be  very  unfavorably  incuned  towards  the  other 
eestuis  gue  trust,  and  thus  deprive  tnem  of  the  protection  to  which  they  are  entitled. 

The  Plaintiffs  are  entitled  to  have  a  third  trustee  appointed. 


[21]    Wallacb  v.  Aitornby-Gbnbkal  (No.  2).    Jvm  29,  Nm.  3,  1865. 
[For  previous  proceedings,  see  S.  C.  33  Beav.  384 ;  56  E.  R  416  (with  note).] 

Held,  in  construing  a  laeacy  "aux  hospices  de  Paris  et  de  Londres,"  in  the  will  of  a 
person  domicile  in  france,  and  in  regard  to  those  in  London,  that  the  word 
"  hospice "  was  to  be  construed  strictly  according  to  its  meaning  in  France,  and 
that  the  word  "  hospice  "  in  French  was  not  equivalent  to  "  hospital "  in  English. 

Under  a  French  bequest  "  aux  hospices  de  Londres : "  Held,  upon  an  examination  of 
French  authorities,  that  all  those  institutions  in  London  were  included  in  the 
bequest  which  gratuitously  received  within  their  walls  and  provided  for  persons 
unable  to  take  care  of  themselves,  either  from  old  age  combined  with  poverty, 
infancy  combined  with  neglect,  from  mental  incapacity,  or  by  reason  of  any  boduy 
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ulment  not  susceptible  of  cure.  Held,  conset^uently,  that  St  George's  Hospital 
and  the  like,  Christ's  Hospital  and  other  institutions  for  instruction,  and  the  London 
dispensaries,  were  excluded  from  the  benefit  of  the  bequest. 

This  case  came  before  the  Court  upon  an  adjourned  summons. 

Mr.  Schombeng,  for  the  English  executor,  referred  to  the  statute  43  Elizabeth, 
c  4,  statute  31,  E^nry  8,  c.  13,  in  rozard  to  the  meaning  of  the  word  "hospitals." 

Mr.  Selwyn,  Mr.  Wigram,  Mr.  Cole,  Mr.  C.  Hall,  Mr.  A.  Bailey,  Mr.  baphswe, 
Mr.  Hobhouse,  Mr.  G.  0.  Morgan,  Mr.  Jessel,-Mr.  Bawlinson,  Mr.  £.  F.  Smith,  Mr. 
Ware,  for  the  classified  claimants. 

Nov.  3.  The  Mastkb  or  THB  Bolls  [Sir  John  Romilly].  The  question  to  be 
determined  on  this  summons,  which  is  adjourned  from  Chambers,  is,  the  meaning  of 
the  following  bequest  in  the  testator's  will,  which  is  written  in  the  French  language, 
viz: — 

"  Je  donne  et  l^gue  tous  les  objets  et  valeurs  dont  je  n'ai  pas  dispose  ci-dessos 
aux  hospices  de  Paris  et  de  Londres,  que  j'institue  k  cet  effet  pour  mes  l^gataires 
universels." 

In  other  words,  the  question  I  have  to  determine  is,  \7S[\  what  English  institutions 
are  included  in  the  words  "  les  hospices  de  Londres ; "  uie  same  word  is  applied  both 
to  Paris  and  London,  and  must,  in  my  opinion,  receive  the  same  interpretation,  and, 
consequently,  the  words  "  hospices  de  Londres  "  must  include  such  institutions  as,  if 
they  were  situated  in  Paris,  would  fall  within  the  description  of  "les  hospices  de 
Paris." 

With  respect  to  that  portion  of  the  bequest  which  relates  to  "les  hospices  de 
Paris,"  the  question  before  me  cannot  arise,  because,  by  the  law  of  that  country,  all 
bequests  in  favor  of  charity  are  brought  into  one  common  fund,  and  applied  by  a 
central  board  termed  "  L' Administration  de  I'Assistance  publique."  It  is  not,  in  that 
country,  competent  for  a  testator  to  select  one  particular  hospital  or  almshouse  at 
Paris  and  give  a  bequest  exclusively  to  that  charity.  If  given,  it  belongs  to  the 
general  fund,  and  the  persons  who  administer  it  apply  the  proceeds  as  they  think  fit. 
The  question,  therefore,  is  confined  to  London  institutions,  and,  in  my  opinion,  only 
those  institutions  in  London  which,  if  they  were  situated  in  Paris,  would  be  termed 
"  des  hospices  "  are  entitled  to  share  in  the  bequest. 

Having  stated  thus  much  it  is  also  proper  to  state,  by  wa^  of  preliminary  remark, 
that,  in  my  opinion,  the  fact  that  any  institution  in  London  is  called  "  hospice  "  does 
not,  of  itself,  give  it  any  claim  to  be  admitted ;  it  must,  in  order  to  share  in  the 
bequest,  fulfil  the  conditions  of  what  is  meant  by  the  word  "  hospice  "  in  French.  The 
consequence  of  this  opinion  of  mine  is,  that  it  is  wholly  unnecessary  to  consider,  for 
the  purpose  of  deciding  this  question,  what  institutions  would  fall  within  the  meaning 
of  the  words  "hospitals  of  London,"  unless  it  could  be  first  established  that  the  word 
"hospice"  was  accurately  and  precisely  rendered  in  English  by  the  [23]  word 
"  hospital."  My  opinion  is,  that  the  word  "  hospice  "  in  French  is  not  accurately  an 
equivalent  to  the  word  "hospital "  in  English,  and  this  relieves  me  therefore  from  the 
necessity  of  considering  the  extent  of  the  meaning  of  the  word  "hospital,"  or  its 
variation  from  former  periods  of  time,  when  the  word  included  almshouses  and  places 
of  instruction,  such  as  Christ's  Hospital. 

On  examining  the  meaning  of  the  word  "  hospice,"  I  find  that,  in  all  accurate 
writers,  a  distinction  is  made  between  "  hospice  "  and  "  hospital."  I  do  not,  by  this, 
mean  to  say  that  they  are  never  used  as  equivalent  expressions  or  nearly  so,  but  that, 
in  all  the  cases  that  I  have  been  able  to  discover,  especially  where  the  discussion  has 
been  relating  to  charities,  a  marked  distinction  has  been  made  between  "  les  hospices  " 
and  "les  hopitaux." 

In  the  reports  and  statements  of  accounts  rendered  annually  by  the  "  Adminis- 
tration e^n^rale  de  I'Assistance  publique "  this  distinction  is  constantly  and  rigidly 
preserved.  I  have  consulted  a  large  number  of  them,  and  I  find  no  instance  in  which, 
as  it  appears  to  me,  these  terms  are  applied  indiscriminately. 

In  the  lists  of  bequests  which  accompany  these  accounts,  I  find  that  where 
donations  are  made  to  hospitals  alone,  the  word  "  hospices "  does  not  occur  in  the 
heading  of  the  list ;  and  where  the  bequests  are  to  hospices  and  the  hospitals  are  not 
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included,  the  word  "  hdpitaux  "  is  excluded  from  the  title.  In  one  of  them,  that  of 
the  year  1849,  which  contains  "NoteB  et  renseignments  sur  les  hdpitaux  et  hospices 
civUs  de  la  rille  de  Paris,"  rendered  necessary  apparently  by  the  alteration  produced 
by  the  revolution  of  1848,  occurs  the  [24]  folloiring  passage,  as  an  explanation  of 
what  is  meant  by  the  word  "  hospice  " : — 

"  On  d^signe,  sous  le  nom  d'hoepices,  les  asiles  ourerts  k  tons  ceux  que  I'indigence 
«t  la  vieillesse,  I'enfance  et  I'abandon,  I'ali^nation  ou  des  infirmit^s  incurables  mettent 
hors  d'etat  de  pourvoir  euxmdmes  aux  besoins  de  leur  existence.  On  les  subdivise  en 
hospices,  proprement  dits,  et  en  maisons  de  retraite.  L'admission  est  gratuite  dans 
les  premieres,  et,  dans  les  seconds,  elle  n'a  lieu  que  moyennant  une  pension  annuelle 
ou  le  versement  d'un  capital  dont  le  montant  est  fixd  par  les  r^glements." 

This  I  translate  thus : — "  Under  the  name  of  hospice  are  desienated  abodes  which 
are  open  to  all  those  who,  by  poverty  and  old  age,  by  infancy  and  neglect,  by  mental 
alienation  or  by  incurable  disease,  are  unable  of  themselves  to  provide  the  means  of 
existence.  They  are  divided  into  hospice,  properly  so  called,  and  into  asylums.  In 
the  former,  the  admission  is  gratuitous ;  in  the  latter,  it  is  conditional  on  payment  of 
an  annual  or  of  a  principal  sum  of  money,  the  amount  of  which  is  fixed  by  the  rules 
of  the  institution. ' 

In  the  Nouveau  Formulaire  Magistral,  relating  to  the  charitable  institutions  of 
Paris,  by  Bouchardat,  which  is  a  standard  work  and  has  reached  its  thirteenth 
edition,  occurs  the  following  passage : — "  Dans  la  description  des  Etablissements  de 
I'Administration,  je  suivrai  la  division  actuellement  adopt^  dans  les  comptes  annuels : 
r.  Hdpitaux;  2°.  Hospices;  3°.  Etablissements  Sp^iaux.  Les  ^tablissemeDte  aux 
malades  sont  d^ign^s  plus  particuli^rement  sur  le  nom  dlidpitaux,  et  nous  appliquons 
le  nom  d'hospices  aux  maisons  consacr^es  k  I'enfance,  k  la  vieillesse,  ou  k  des  infirmity 
qui  ne  sont  pas  susceptibles  de  gu^rison."  The  meaning  of  [26]  which  I  understand 
as  follows : — "  In  the  descriptions  of  the  institutions  under  the  control  of  the  public 
administration,  I  shall  follow  the  division  at  present  adopted  in  their  annual  reports  : 
1st.  Hopitals ;  2dly.  Hospices ;  3dly.  Establishments  of  a  Special  Character.  The 
establishments  devoted  to  the  sick  are  mora  particularly  designated  by  the  name  of 
'hdpital,'  and  we  apply  the  name  of  'hospices'  to  houses  devoted  to  children,  to  old 
people,  or  to  persons  afflicted  with  incuraUe  infirmities." 

The  third  division  of  Establishments  of  a  Special  Character  seems  to  include, 
principally,  assistance  given  to  the  objects  of  the  charity  without  receiving  them  into 
any  house  or  building.  These  definitions  of  the  meaning  of  the  word  "  hospice," 
although  not  identical,  are  in  substance  the  same. 

I  am  of  opinion  that  the  word  "hospices,"  as  ajqplied  to  institutions  in  London, 
must  be  taken  in  the  sense  here  described.  I  find,  by  consulting  many  volumes  of 
the  Moniteur,  in  the  places  referred  to  in  the  index  under  the  words  "  hdpitaux  "  and 
"hospices,"  that  they  are  always  kept  distinct,  and  that  this  division  uniformly 
prevails.  It  is,  however,  but  fair  to  add  that,  in  the  list  of  hospitals,  I  have  discovered 
institutions  which,  according  to  the  definition  I  have  given,  are  properly  des  hospices, 
and  also  that  the  hospital  for  lying-in  women  is,  in  one  list,  called  L'Hospice 
d'Accouchement,  while  it  is  obvious  that,  according  to  the  previous  definitions,  if 
correct,  that  institution  ought  to  be  classed  among  the  hospitals  and  not  among  les 
hospices.  Still,  in  my  opinion,  this,  although  it  may  not  cuways  have  been  strictly 
followed,  is  the  proper  definition  to  guide  me,  and  I  shall,  unless  a  contrary  intention 
is  to  be  discovered  from  the  text  of  Lord  Henry  Seymour's  will,  hold  that  the  word 
"  hospices  "  [26]  must  be  construed  by  the  strict  meaning  of  that  word  in  the  French 
language,  aocoiding  to  the  definition  I  have  adopted  as  applied  to  the  London 
institutions. 

The  rest  of  the  will  throws  no  further  light  on  the  subject  than  is  to  be  gathered 
from  the  following  passage,  whera  he  says — 

"  Je  donne  et  l^gue  k  W^  Ellen  Minchin,  k  condition  qu'elle  ne  se  mariera  pas, 
usufruit  sa  vie  durant  de  la  somme  n^cessaire  pour  lui  assurer  un  revenu  de  dix  mille 
francs  par  an  ;  la  nue  propri^t^  de  cette  somme  appartiendra  k  I'Hospiee  des  Lunatics 
de  Londres,  auquel  je  fais  don  et  legs." 

But  this,  in  truth,  does  not  aflfect  the  former  definition,  and  is,  indeed,  rather  a 
confirmation  of  the  conclusion  to  which  I  had  previously  eome,  as  an  institution  for 
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persons  of  unaoiind  mind  falls  within  the  ttrict  definition  of  the  word  "  hospice "  U> 
which  I  have  referred. 

I  shall  therefore  hold  that  all  those  institutions  are  included  in  this  bequest  which 
gratuitously  receive  within  their  walls  and  provide  for  persons  who  are  unable  to  take 
care  of  themselves,  either  from  old  age  combined  with  poverty,  or  infancy  combined 
with  neglect,  from  mental  incapacity,  or  by  reason  of  any  bodily  ailment  which  is  not 
susceptible  of  cure.  That,  in  my  opinion,  is  the  best  and  most  accurate  meaning  and 
construction  I  can  give  to  the  word  "  hospice  "  as  employed  in  the  will  of  Lord  Henry 
Seymour. 

The  result  of  this  will  be  at  once  to  exclude  from  any  interest  in  this  beqnest  all 
those  institutions  in  London  which  are  usually  called  hospitals  which  are  founded  for 
the  reception  of  sick  persons,  the  inmates  in  which  are  discharged  alike  from  the 
hospital  when  they  are  cured,  [27]  or  when  it  is  discovered  that  the  disease  is  lingering 
or  incurable.  This  includes  the  great  London  hospitals:  such  as  Saint  Bartholomew's, 
Saint  George's  and  the  like.  It  will  also  exclude  all  the  institutions,  whether  called 
hospitals  or  not,  the  principal  object  of  which  is  instruction :  such  as  Christ's 
Hospital.  It  will  also  exclude  all  institutions  which  do  not  receive  persons  within 
their  walls :  such  as  dispensaries.  It  will  also  exclude  all  institutions  which  do  not 
receive  the  inmates  gratuitously. 

The  Master  of  the  Rolls  then  discussed  the  merits  of  the  several  claimants 
mentioned  in  the  Chief  Clerk's  special  certificate ;  but  the  matter  was  remitted  to- 
Chambers. 

[27]    SuMMSKs  V.  Griffiths.    Nov.  10,  1866. 

Sale,  by  an  old  woman  of  eighty-eight,  of  an  estate  in  possession  for  one-fourth  its- 
value  set  aside,  she  being  in  aistress  and  without  legal  assistance,  and  being  also 
under  the  impression  that  she  could  not  make  out  a  good  title,  while  the  purchaser, 
knowing;  that  she  could,  concealed  the  fact  from  her. 

The  doctnne  of  suppressio  vert  applied  to  a  purchaser. 

By  deed,  dated  the  18th  of  July  1863,  Mary  Lloyd  (since  deceased),  in 
consideration  of  £40  conveyed  a  tithe  rent-charge  of  £8  per  annum,  issuing  oat 
of  a  farm  called  Colston,  to  the  Defendant  William  Griffiths,  "his  heirs  and 
assigns." 

Mary  Lloyd,  an  old  illiterate  widow,  was  then  in  her  eighty-ninth  year,  but  in 
possession  of  all  her  faculties,  and  she  kept  a  publio-house  in  iTshguard.  One  witness 
represented  her  as  being  very  correct  in  business,  "  and  very  much  alive  to  her  own 
interests  in  money  matters.  She  was  a  very  intelligent  and  clear-headed  woman, 
and,  having  regard  to  her  advanced  age,  sharp  and  active,  both  in  mind  and  body." 
She  had  no  professional  advice  on  the  occasion,  and  the  deed  was  RS]  {nrepared 
by  the  Defenaant's  solicitors.  The  value  of  the  fee-simple  of  this  tithe  rent<;harge 
(u  a  good  title  were  shewn  to  it)  was  admitted  to  be  twenty  yean'  porchaae 
or  £160. 

MatY  Lloyd  died  in  May  1862,  having  left  her  property  to  her  son  William  for 
life,  with  remainder  to  his  ohildreu.  He  became  bankrupt  in  1863,  and  the  PlaintifT 
was  his  assignee. 

The  Plainti£r  instituted  this  suit  in  March  1864  against  William  GtifBths  and  the 
son's  children,  to  have  the  deed  of  1853  set  aside  on  the  ground  of  fraud.  The  bill 
proceeded  on  the  ground  that  Mary  Lloyd  intended  to  sell  the  rent«harge  during  her 
life  only,  while  the  conveyance  was  of  the  inheritance,  but  it  also  dleged  that  the 
consideration  was  inadequate. 

The  account  of  the  transaction  given  by  the  Defendant  Griffiths  in  his  answer 
was  as  follows:  "Prior  to  the  month  of  June  1863  Mary  Lloyd  had  repeatedly 
offered  to  sell  to  me,  and  as  I  believe  to  several  other  persons,  the  rent-charge ;  but 
I  had  invariably  declined  her  offer,  for  I  was  under  the  impression  that  tit£e  rent- 
charges  belonged  to  the  church,  and  therefore  that  it  was  not  in  her  power  to  dispose 
of  the  tithe  rent-charge,  although  I  afterwards  came  to  understand  that  lay  peoplfr 
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<souId  hold  such  property.  On  or  about  the  23d  day  of  June  1853  Mary  Lloyd 
■called  at  mv  house  and  strongly  urged  me  to  purchase  the  tithe  rent-charge,  saying, 
in  the  Welsh  language,  "  I  am  pressed  for  money,  take  mercy  on  me,  and  let  me 
pay  my  debts."  1  inquired  of  her  why  she  did  not  go  to  some  person  who  knew 
more  about  such  property  Y  To  which  she  replied  that  she  had  done  so,  but  that, 
not  having  the  conveyance  to  her  husband,  she  could  not  shew  [29]  any  title  to  the 
rent^charge,  and  that  therefore  no  one  would  purchase  it  of  her.  I  remarked  to  her 
that  if  she  had  no  title,  perhaps  her  husband  bad  none ;  but  she  stated  that  the  farm 
on  which  the  tithes  were  charged  was  her  own,  and  that  she  had  never  paid  tithe 
to  anyone  since  the  death  of  her  husband  ;  and  that  if  I  would  ^ve  her  ^£40  and  put 
her  to  no  expense  about  the  title,  she  would  sign  any  deed  I  liked  making  over  to 
me  aU  her  interest,  whatever  it  might  be,  in  the  tithes.  On  the  assurance  of  Mary 
Lloyd  that  she  had  paid  no  tithe  in  respect  of  the  said  lands,  I  concluded  that  she 
most  have  some  sort  of  right  or  title  to  the  rent-charge,  either  as  owner  or  lessee ;  and 
-as  I  was  willing  to  oblige  Mary  Lloyd,  and  the  amount  of  the  risk,  in  case  the  title 
should  prove  bad,  was  not  great,  I  accepted  the  offer  of  Mary  Lloyd,  and  agreed  to 
purchase  the  rent«liarge  for  JUO,  without  further  inquiry  as  to  the  title,  and  to  pay 
all  expenses  attending  the  conveyance." 

On  his  cross-examination,  the  Defendant  Griffiths  stated  as  follows : — "  When  she 
<M.m.e  to  me  in  1853  to  ask  me  to  buy  the  tithes,  she  begged  and  craved  of  me  to  take 
mercy  upon  her ;  this  she  said  in  Welsh.  I  said  to  her  that  I  thought  it  was  a 
spiritual  thing  and  belonged  to  the  church,  and  that  she  had  no  right  to  sell  that. 
'Yes,'  she  said,  '  I  have  a  right  to  sell  it.'  She  said  she  had  it  after  her  husband's 
•death.  She  shewed  me  her  husband's  will,  I  read  the  will,  and  I  then  said  I  would 
^ve  her  what  she  asked  for  it,  £40.  I  said,  why  do  not  you  offer  it  to  someone 
else  1  She  said,  I  have  no  deeds,  and  they  are  airaid  of  the  title  to  it  She  never 
asked  more  than  £40  for  it,  and  had,  over  and  over  again,  offered  it  to  me  for  that 
sum  before  I  bought  it." 

[30]  A  copy  of  the  will  of  Mary  Lloyd's  husband  was  given  to  Mr.  Griffiths,  and 
it  was  recited  in  the  conveyance  to  him.  This  will  was  dated  in  1819,  and  thereby 
he  devised  the  tithes  of  Colston  to  Mary  Lloyd,  "  her  heirs  and  assigns  for  ever." 
Mary  Lloyd's  husband  had  died  in  1823,  and  the  will  had  t)een  proved  in  1824 ;  this 
also  was  recited  in  the  conveyance. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  Plaintiff,  relied  on  Clark  v.  Malpas  (31  Beav.  80), 
Baker  v.  Monk  (33  Beav.  419),  Loiiffmate  v.  Ledffer  (2  Giff.  157). 
Mr.  Robinson,  for  DefendjEint  in  the  same  interest. 
Mr.  Owen,  for  trustees. 

Mr.  Jessel  and  Mr.  Bevir,  for  the  Defendant  Griffiths.  The  case  made  by  the 
Plaintiff  on  the  record  is  one  of  fraud  ;  it  proceeds  on  the  fact  that  the  vendor  only 
intended  to  sell  her  life  interest  in  the  rent-charge,  and  that  the  deed  improperly 
eonveyed  the  inheritance.  That  case  has  been  displaced,  and  the  Plaintiff  now  relies 
on  a  distinct  one.  There  was  no  fiduciary  relation  between  the  vendor  and  purchaser 
in  this  case,  no  surprise  or  misrepresentation ;  but  there  being  a  difficulty  in  the  title, 
the  vendor  obtained  the  price  which  she  herself  had  fixed.  The  absence  of  an  attorney 
on  the  vendor's  part  is  no  ground  for  invalidating  a  sale ;  Harriton  v.  Quest  (6  De  G. 
M.  &  G.  424,  and  8  H.  of  L.  Gas.  481). 

The  case  is  then  reduced  to  one  to  avoid  a  deed  merely  for  the  inadequacy  of  the 
consideration.  That  [31]  has  been  repeatedly  decided  to  be  no  sufficient  ground  for 
annulling  a  conveyance  of  property  in  possession. 

The  Master  of  the  Rolls  [Lord  Romilly]  (without  calling  for  a  reply)  said  : 
I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a  decree. 

The  state  of  the  case,  as  put  by  the  Defendant  himself,  is,  that  an  old  woman,  of 
the  age  of  eighty-nine,  in  distress  for  money,  and  having  a  doubt  about  the  title  to 
the  property,  comes  to  him  and  asks  him  to  buy  it  at  one-fourth  or  one-fifth  of  its 
value,  and  that  she,  having  no  species  of  legal  assistance  of  any  sort,  makes  that  offer 
to  him.  He  assents,  and  buys  it  at  that  amount,  having  at  the  time  in  his  hands  the 
title  to  her  property,  and  knowing  or  having  the  means  of  knowing  exactly  what  her 
title  was,  and  having  told  her,  at  first,  that  she  could  make  no  title  to  it,  or  that  if 
she  was  entitled  to  it  her  husband  probably  was  not,  he  having  the  deed  probably 
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shewing  how  long  the  hosband  had  had  the  propertjr,  and  that  she  had  then  had 
thirty  years'  uninterrupted  possession  of  the  rent-chai^  Thereupon  he  buys  the 
property  for  one-fourth  its  value.  This  is  the  most  favorable  mode  of  stating  the 
case,  and  I  am  then  asked  to  say  that  if  the  matter  were  fresh,  this  is  a  transaction 
which  can  be  supported,  and  the  only  reason  urged  why  it  can  be  supported  is  that 
the  bill  charges  fraud.  No  person,  I  think,  hiu  been  more  strict  than  I  have  in 
endeavouring  to  repress  the  improper  uses  of  the  word  "  fraud "  in  regard  to 
transactions  which  are  neither  of  an  improper  nor  of  an  immoral  character — I  mean 
immoral  in  the  sense  of  taking  advantage  of  a  person  who  does  not  know  what  the 
value  of  his  property  is.  I  do  not  understand  the  distinction  on  the  subject  taken 
in  the  case  of  Harrison  [82]  v.  Quetl.  There  appear  to  me  to  be  distinct  fraud  in 
this  case,  and  on  that  ground  I  am  of  opinion  that  the  Plaintiff  is  entitled  to 
recover. 

It  is  true  the  Plaintiff  has  put  forward  another  case  on  the  bill,  which  is,  that 
Mary  Lloyd  intended  to  sell  her  life  interest  only,  and  there  is  some  ground  for  that 
suggestion  on  the  evidence ;  but  here  is  this  man,  who  knows  eveiything  about  the 
title,  and  who  admits  (in  the  state  of  circumstances  I  have  mentioned)  that  he  allowed 
this  old  woman  to  sell  the  property  to  him  for  one-fourth  its  value,  she  believing 
there  was  a  defect  of  title.  If  that  be  not  fraud  I  am  at  a  loss  to  know  what  the 
meaning  of  the  word  "  fraud  "  is,  in  the  proper  and  l^al  sense  of  the  word.  If  a 
person  comes  to  me  and  offers  to  sell  to  me  a  property  which  I  know  to  be  of  five 
times  the  value  he  offers  it  for,  he  being  ignorant  of  his  rights  and  in  the  belief  that 
he  cannot  make  out  a  title,  while  I  know  that  he  can,  and  i  conceal  that  knowledge 
from  him,  is  not  that  a  gwppreasio  veri,  which  is  <me  of  the  elements  which  constitute 
a  fraud? 

I  am  of  opinion  that  the  Plaintiff  in  this  case  is  entitled  to  a  decree  to  set  this 
deed  aside,  on  payment  to  the  Defendant  of  the  principal  sum  and  interest  after 
deducting  the  tithes  he  has  received.  The  Plaintiff  must  pay  the  costs  of  the 
other  Defendants,  because,  in  my  opinion,  they  ought  all  to  have  joined  a» 
C!o-^intiffs. 

There  is  this  also  to  be  observed  with  respect  to  the  question  of  time  that  ten 
years  have  elapsed,  and  this  old  lady  took  no  steps  in  her  lifetime.  She  died  in 
1862,  and  neither  the  son  nor  his  assignee  took  any  steps  until  March  1864  when  the 
bill  was  filed.  But,  [33]  then,  I  observe  that  there  are  persons  who  are  interested 
in  remainder,  some  of  whom  are  infants  and  cannot  M  bound  by  that  lapse  of 
time,  though  it  is  absolutely  necessary  that  there  should  be  some  limit  to  these 
cases. 

It  is  true,  as  Mr.  Jessel  says,  that  mere  inadequacy  of  value  is  not  a  sufficient 
ground  for  setting  aside  a  transaction.  But  how  far  is  that  to  go,  is  there  to  be  no 
such  inadequacy  of  value  as  can  amount  to  evidence  of  fraud  1  Lord  Thurlow  said 
that,  to  set  aside  a  conveyance,  there  must  be  an  inequality,  so  strong,  gross  and 
manifest  that  it  must  be  impossible  to  state  it  to  a  man  of  commonsense  without 
producing  an  exclamation  at  the  inequality  of  it.  {Ounprne  v.  Heaton,  1  Bro.  C.  C.  9.) 
Tried  by  this  test,  I  am  satisfied  that  most  men  of  commonsense  would  exclaim  at 
the  inequality,  when  they  found  that  an  old  woman  of  eighty-nine  had  sold  property 
for  one-fourth  of  its  value  because  she  was  in  distress,  and  that  without  any  legal 
assistance  and  without  any  person  letting  her  know  that  she  could  make  out  a  good 
title  and  obtain  four  or  five  times  that  amount 


[34]    Be  Prsss  AMD  Inskif.    Nov.  20,  1866. 

Twelve  months  after  payment  of  a  bill  of  costs  by  trustees  to  their  solicitor  it  cannot 
be  taxed,  under  the  1  &  2  Vict.  c.  73,  upon  the  application  of  their  eeshU  qua  trust. 

William  David  Jones  assigned  his  property  to  trustees  for  the  benefit  of  his 
creditors.  On  the  16th  of  June  1864  the  trustees  paid  their  solicitor's  bill,  and  an 
application  being  made,  in  Chambers,  more  than  twelve  months  afterwards  by  the 
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eegtui  gve  Inut,  under  the  General  Order  of  August  1864,  for  the  taxation  of  the  bill, 
it  was  referred  into  Court 

Mr.  Speed,  in  support  of  the  application,  relied  on  the  6  &  7  Vict.  c.  73,  ss.  39,  41. 

Mr.  Hemming,  amirh,  was  not  neard. 

Thb  M^tkb  of  the  Boli£  [Sir  John  Bomilly].  The  principle  is  quite  clear  that 
a  third  party  coming  to  tax  a  solicitor's  bill  can  only  stand  in  the  shoes  of  the  client, 
and,  unless  there  are  circumstances  which  would  entitle  the  client  to  a  taxation,  the 
third  party  cannot  tax  the  bill  as  against  the  solicitor.  Assuming  that,  in  this  case, 
it  was  improper  for  the  trustees  to  employ  one  firm  at  Bristol  and  another  at  London, 
atill  that  is  a  question  between  the  trustees  and  their  eestuis  que  trust,  and  not  one 
arising  between  the  trustees  and  their  solicitors.  If  the  trustees  thought  fit  to 
employ  a  firm  at  Bristol  and  another  in  London,  they  must  pay  them.  It  is  a 
question  between  the  trustees  and  their  cestui  que  trust,  and  it  can  only  be  determined 
by  the  [36]  cestui  que  trust  filing  a  bill  against  the  trustees  to  take  the  account 
between  them.  The  Court  will  then  see  whether  the  payment  by  the  trustees  to 
their  solicitors  was  a  proper  one,  and  if  not,  it  will  moderate  the  charges  and  deduct 
the  amount,  not  from  the  solicitors  but  from  the  trustees.  Note. — See  lie  Massey, 
34  Beav.  463. 


[36]    In  re  The  Gohmebgial  Union  Wine  Company.    Dec.  15,  1865. 

The  Court  will  not,  under  the  25  &  26  Vict.  c.  89,  s.  100,  make  an  order  ex  "parte  for 
the  delivery  over  of  documents  by  the  manager  of  a  company  to  the  official 
liquidator. 

An  order  for  winding  up  this  company  having  been  made  on  the  11th  of 
December  last, 

Mr.  W.  Terrell  now  applied  ex  parte,  under  the  100th  section  of  "The  Companies 
Act,  1862"  (26  &  26  Vict  c.  89),  that  the  late  manager  of  the  company  might 
deliver  to  the  official  liquidator  some  dock  warrants. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  cannot  make  such  an  order 
ex  parte. 

[36]    Ludlow  v.  Bunbury.    Dec.  8, 1865. 

Devise  of  real  and  personal  estate  to  A.  absolutely,  with  a  proviso  that  A.'s  interest 
should  cease  if  B.  or  his  wife  or  their  children  should  become  entitled  to  any  part 
of  the  estate  by  gift,  sale,  &o.,  from  A.  Held,  that  the  clause  of  forfeiture  was 
void. 

By  her  will,  dated  in  1860,  Mrs.  Bunbury,  by  virtue  of  a  power,  appointed  all  her 
real  and  personal  property  unto  her  husband  "Henry  Mill  Bunbury,  his  heirs, 
executors,  administrators  and  assigns  absolutely." 

She  then  proceeded  as  follows : — 

"  Nevertheless,  the  appointment,  gift,  devise  and  bequest  hereby  made  are  made 
upon  this  express  condition : — that  in  case  Louis  Robert  James  Yersturme  and  Anne 
Elizabeth  his  wife,  or  either  of  them,  or  any  child  or  children  or  issue  or  descendant 
or  descendants  of  them  the  said  Louis  Bobert  James  Vesturme  and  Anne  Elizabeth 
his  wife,  or  either  of  them,  shall,  by  gift,  sale,  contract,  devise,  bequest,  settlement 
or  other  instrument,  made  or  executed  by  or  on  the  part  or  behalf  of  my  sud 
husband,  become,  or,  but  for  this  present  provision,  would  become,  entitled  to  or  in 
any  manner  interested  in  all  or  any  part  of  all  or  any  of  the  real  or  personal  estate 
hereby  by  me.  appointed,  given,  devised  or  bequeathed,  then  and  in  such  case  and 
immediately  ther^ter,  the  whole  estate  and  interest  of  my  said  husband,  in  all  the 
real  and  personal  estate,  hereby  by  me  appointed,  given,  devised  and  bequeathed,  or 
intended  so  to  be,  shall  cease  and  absolutely  determine. ' 

The  testatrix  died  in  1864.    The  trustees  were  advised  that,  having  regard  to  the 
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condition  ocmtained  in  the  will,  they  oonld  not  safely  transfer  the  property  onto  die 
husband,  and  they  instituted  this  suit  to  obtain  the  directions  of  the  Court. 

rST]  Mr.  Selwyn  and  Mr.  Henry  F.  Sbebbeare,  for  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Lindley,  for  the  Defendant  Henry  MUl  Bunbuiy. 

Ths  Master  of  thx  Bolls  [Sir  John  Bomillv]  held  that  the  clause  of  forfeiture 
was  void,  and  that  Henry  Mill  Bunbury  was  absolutely  entitled  to  the  estates,  funds, 
and  monies.  He  ordered  a  conveyance  and  tranrfer  of  them  to  Mr.  Bunbury 
accordingly.    (Reg.  Lib.  1865,  B.  foL  2523.) 


[87]    Re  Thk  London  Whabfino  and  Warkhousing  Company  (LnuTED). 

Nov.  26,  1865. 

[See  In  re  Landm  and  Paris  BatMng  Corporation,  1874,  L.  R.  19  £q.  448.] 

The  fact  of  a  company  having  neglected  to  pay  a  debt  three  weeks  after  demand 
made,  under  the  25  &  26  Vict  c.  89,  s.  79,  80,  is  not  sufficient  to  entitle  the 
creditor  to  a  winding-up  order,  unless  it  be  shewn  that  the  company  is  also  unable 
to  pay  its  debts. 

Where  a  debt  ia  disputed  by  a  company,  a  petition  bv  the  creditor  to  wind  it  up  will 
not  be  allowed  to  stand  over,  unless  it  is  believed  that  when  the  debt  has  been 
established  by  a  judgment^  such  judgment  could  not  be  enforced  against  the 
company. 

This  company  was  incorporated  in  December  1863. 

The  Petitioner,  Mr.  Mooney,  was  one  of  the  projectors,  and  in  December  1863  he 
had  been  appointed  the  managing  director  and  secretary.  He  also  held  original 
shares  in  the  company. 

In  February  1864,  at  a  meeting  of  shareholders,  the  £100  shares  were  converted 
into  shares  of  £20  each.  The  Petitioner  exchanged  his  twenty-five  JSIOO  shares  for 
one  hundred  and  twen^-five  £20  shares. 

[38]  On  the  3d  of  May  1866  the  Petitioner's  appointment  was  cancelled  as  from 
the  31st  of  May ;  but  he  continued  to  act  until  the  27th  of  July. 

The  Petitioner,  on  the  12th  of  October  1865,  sent  in  a  claim  against  the  company 
for  £593,  16s.,  which  was  composed  of  £343,  16s.  for  his  prelinunary  expenses  and 
£250  for  six  months'  salary.  The  company  declined  to  pay  it,  and  after  the 
expiration  of  three  weeks,  the  Petitioner  presented  a  petition  to  wind  up  the  compuiy. 

There  was  no  proof  of  any  insolvency  of  the  company,  and  the  only  fact  alie^d 
as  to  its  financial  difficulties  was  that  the  company  had  expended  £125,559  on  capital 
account,  while  the  paid-up  capital  amounted  to  £120,500  only,  and  that  a  considerable 
sum  was  due  for  the  purchase  of  the  land.  The  Petitioner  also  submitted  that  this 
conversion  of  the  shares  was  uUra  vires,  that  the  £20  shares  had  been  illegally  issued, 
and  that,  therefore,  the  company  could  not  enforce  the  payment  of  any  calls  upon 
them. 

Mr.  Selwyn  and  Mr.  Graham  Hastings,  in  support  of  the  petition.  The  old  law, 
giving  a  direct  remedv  against  the  shareholders,  has  been  abrogated,  and  at  present 
the  proper  mode  of  obtaining  payment  of  a  debt  due  from  a  company  is  under  the 
25  &  26  Vict.  c.  89,  ss.  79,  80,  which  enacts  that  a  company  may  be  wound  up  when- 
ever it  "  is  unable  to  pay  its  debts,"  and  one  of  the  tests  is,  whenever  a  creditor  of 
the  company  above  £50  has  demanded  payment,  "  and  the  company  has  for  the  space 
of  three  weeks,"  &c.,  "  neglected  to  pay  such  sum."    This  is  precisely  what  has  taken 

Slace.  It  is  not  necessary,  as  a  preliminary,  to  go  through  tne  process  of  proving  a 
ebt  at  law,  it  is  sufficient  to  establish  it  in  equity.  Here  it  is  plain  that  there  is  a 
debt,  to  some  extent,  due  to  the  Petitioner  from  the  ^39]  company — for,  in  the  first 
place,  the  Petitioner  was  entitled  to  twelve  months'  notice ;  Beekon  v.  Collyer  (4  Bing. 
309) ;  and,  secondly,  he  is  entitled  to  be  paid  two  months'  salary  for  the  two  months 
he  has  performed  the  duties  of  his  office  since  his  discharge  in  May  1865.  There  is 
no  bond  fide  dispute  as  to  the  existence  of  some  debt,  and  that  it  remains  unsatisfied 
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after  the  three  weeks'  notice.    To  the  olsim  for  two  months'  salary  no  answer  has 
been  given. 

Secondly,  where  there  is  a  bond  fide  dispute  as  to  the  existence  of  the  debt,  and  the 
case  turns  upon  the  question  whether  there  is  a  debt>  the  Court  (says  Lord  Justice 
Turner)  "  would  do  well  to  exercise  the  power  given  to  it  by  the  86th  section  of  the 
Act,  to  adjourn  the  petition  till  the  existence  of  the  debt  is  established ; "  lie  The 
CaihoUc  PMishing,  Ssc,  Go.  (2  De  G.  J.  &  S.  121). 

Thirdly,  the  company  had  no  power  to  make  any  alteration  in  the  amount  of  their 
shares ;  25  &  26  Vict.  c.  89,  ss.  12,  13,  176.  In  the  case  of  the  Contract  Corporation 
Company  (Limited)  an  application  was  made  during  this  year  (1865)  to  Parliament 
for  liberty  to  reduce  the  value  of  their  shares  from  £100  to  £50,  but  the  bill  was 
thrown  out  in  the  House  of  Lords.  The  existing  shares  in  this  company  are  there- 
fore illegal,  and  no  calls  can  be  made  upon  them.  It  is  therefore  "just  and  equit- 
able "  either  that  the  company  should  be  wound  up  or  that  the  petition  should  stand 
over. 

Mr.  Hobhouse  and  Mr.  Colt  were  not  called  on. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
Petitioner  has  no  case  at  all,  and  that  when  there  is  simply  a  disputed  debt,  it  is  [40] 
not  a  legitimate  object  to  present  a  petition  to  wind  up  a  company. 

What  was  done  in  the  Catholic  Publishing  Co.  was  this: — ^There  was  strong 
evidence  of  its  being  in  a  state  of  financial  difficulty,  the  debt  was  disputed,  and  if  it 
had  been  admitted  to  be  due,  the  company  was  not  then  in  a  situation  to  pay  it.  I 
therefore  ordered  the  petition  to  stand  over  to  see  if  the  company  would,  in  the 
meantime,  pay  the  debt.  (33  L.  J.  Ch.  325.)  But  if  a  company  is  able  to  pay,  the  fact 
of  its  disputing  a  debt  or  of  not  paying  it  is  no  justification  for  a  creditor  to  come 
by  petition  to  wind  it  up. 

I  have  heard  no  evidence  to  shew  that  the  company  is  unable  to  pay  its  debts  or 
that  there  is  any  debt  which  it  is  unable  to  pay.  It  refuses  to  pay  the  Petitioner, 
who  claims  a  debt  of  £593,  of  which  £343  are  for  "  preliminary  expenses  in  connection 
with  the  formation  of  the  company  "  in  1863,  and  which  he  has  never  enforced  from 
that  time  to  the  present ;  the  remaining  £250  is  for  six  months'  salary,  and  this  claim 
is  disputed,  and  I  infer  that  there  is  a  question  whether  the  company  had  a  right  to 
dismiss  him  or  not.  The  Petitioner  must  take  proper  proceeding  to  enforce  his  debt 
at  law. 

I  will  not  order  the  petition  to  stand  over  in  the  meanwhile,  for  if  he  should 
succeed  at  law  he  will  then  be  able,  by  means  of  the  judgment,  to  enforce  payment 
by  the  company.  A  petition  is  ordered  to  stand  over  only  in  those  cases  in  which  it 
is  believed  that  if  the  debt  be  established  by  a  judgment  at  law,  such  judgment 
cannot  be  enforced  against  the  company. 

The  Petitioner,  as  shareholder,  has  shewn  no  ground  [41]  for  winding  up  the 
company.  As  to  the  question  as  to  the  conversion  of  shares,  it  is  one  which  must  be 
tried  elsewhere. 

This  is  an  attempt  to  extort  the  payment  of  a  disputed  debt,  the  validity  of  which 
ought  to  be  tried  before  another  tribunal,  and  the  consequence  is  that  I  must  dismiss 
the  petition  with  costs. 


[41]    Cabr  v.  Levingston.    Bee  14,  1865. 

After  some  negociations,  a  landlord,  by  his  agent,  stated,  in  a  letter  to  the  tenant,  the 
terms  on  which  he  would  renew  his  lease,  but  added,  he  would  expect  an  answer 
within  a  month.  The  landlord  died  seven  days  afterwards,  and  on  the  following 
day  the  tenant  and  agent,  both  of  whom  were  then  ignorant  of  the  death,  met, 
and  the  tenant  signed  his  acceptance  of  the  terms.  Held,  that  there  was  no  binding 
contract 

The  testator,  Mr.  Levingston,  being  possessed  of  a  copyhold  called  "  The  Blue 
Coat  Boy  Tavern,"  which  he  had  let  to  Mr.  Eoseblade  for  a  term  expiring  in  1873, 
made  his  will  in  1861.     He  thereby  devised  all  his  freehold  and  copyhold  property 

E.  vin.— 26* 
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in  trust  for  his  wife  for  life,  with  remainders  over.  And  he  thereby  authorized  his 
trustees  to  renew  existing  leases  in  consideration  of  a  fine,  which  fine  was  to  be  held 
on  the  same  trusts  as  the  freehold  and  copyhold  property.  As  to  his  personal  estate, 
he  bequeathed  it  to  his  wife  absolutely. 

The  testator  died  on  the  24th  of  October  1864. 

With  respect  to  "The  Blue  Coat  Boy  Tavern,"  the  following  circumstances  had 
occurred  which  gave  rise  to  the  question  in  this  cause.  The  testator  had  entered 
into  negotiations  with  Mr.  Roseblade,  his  tenant,  for  the  renewal  of  the  lease,  and  on 
the  I7th  of  October  1864  the  testator's  land  agent  (Mr.  Roberts)  wrote  to  Mr.  Bose- 
blade  specifying  the  terms  on  which  the  testator  would  grant  a  new  lease  upon 
payment  of  a  fine  of  £2000.  He  added,  "  I  expect  that  you  will  send  me  an  \4S\ 
answer  within  one  month  from  the  date,  but  Mr.  Levingston  will  not  be  considerecl  as 
having  entered  into  any  agreement  until  the  fine  be  actually  paid." 

On  the  25th  of  October  1864  Mr.  Roseblade  called  on  Mr.  Roberts  and  signed  a 
formal  agreement  to  accept  the  lease  upon  the  terms  proposed,  and  he  paid  him  jC200 
on  account  of  the  premium. 

At  this  time  the  testator  was  dead,  but  neither  Mr.  Roberts  nor  Mr.  Roseblade 
was  aware  of  the  fact.     The  agency  of  Roberts  was  not  disputed. 

Mr.  Roseblade  was  desirous  of  accepting  the  proposed  lease  and  all  parties  were 
willing  that  it  should  be  granted  to  him  on  the  terms  mentioned  in  Mr.  Roberts' 
letter  of  the  17th  of  October  1864 ;  but  a  question  arose,  whether  the  fine  of  £2000 
would  form  part  of  the  personal  estate  of  the  testator  or  ought  to  be  held  upon  the 
trusts  declared  by  the  testator's  will  of  the  fines  and  premiums,  and  so  be  considered 
as  real  estate. 

Mr.  John  Pearson,  for  the  Plaintiff,  a  trustee. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  widow,  argued,  first,  that  the  tenant  had  the 
option  of  taking  a  renewed  lease  on  the  terms  specified  in  the  agent's  letter,  but  to  be 
exercised  within  one  month.  Secondly,  that  upon  the  exercise  of  the  option,  the  fine 
of  £2000  formed  part  of  the  testator  s  personal  estate,  and  belonged  to  the  widow ; 
Tmnley  v.  Bedwell  (14  Ves.  590) ;  Weeding  v.  Weeding  (1  John.  &  H.  424). 

They  also  referred  to  Pria  v.  Hathatpay  (6  Madd.  304). 

[43]  Mr.  Hobhouse  and  Mr.  Whitehome,  for  the  other  Defendants,  were  not 
heard. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  there  is  no  concluded 
agreement  between  the  parties.  If  there  had  been,  the  tenant  and  the  representatives 
of  the  testator  might  both  have  taken  advantage  of  it ;  but  this  is  a  mere  treaty. 
The  landlord,  by  his  agent,  says  to  the  tenant,  I  am  willing  to  grant  you  a  lease  on 
certain  terms,  but  before  its  acceptance  the  landlord  dies. 

The  £2000  must  be  held  on  the  same  trusts  as  the  fines  held  under  the  will 


[43]    Griffiths  v.  Bracewell.    Bracemtell  r.  Griffiths. 
Dee.  19,  20,  1865. 

By  partnership  articles,  one  of  three  partners  mi^ht "  determine  the  co-partnership  by 
giving  six  calendar  months'  notice : "  and  in  that  case,  immediately  after  the 
expiration  of  the  six  calendar  months,  the  assets  were  to  be  valued,  and  after  the 
valuation  being  made  and  the  result  communicated,  the  partnership  "shall,  in 
regard  to  all  the  said  partners,  cease  and  determine."  Hela,  that  the  partnership 
was  dissolved  at  the  expiration  of  the  six  months,  and  not  from  the  completion  of 
the  valuation,  though  it  continued  after  the  six  months,  for  the  purpose  of  winding 
it  up. 

The  Plaintiffs,  William  Bracewell,  William  Metcalfe  Bracewell,  and  the  Defendant 
Price  Griffiths,  entered  into  partnership  as  ironfounders,  upon  the  terms  of  articles 
dated  in  1863. 

The  28th  article  was  as  follows  : — 

"  That  it  shall  be  lawful  for  William  Bracewell,  of  his  own  free  will  and  without 
assigning  any  reason  for  so  doing,  to  determine  the  co-partnership  by  giving  six 
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calendar  months'  notice  in  writing  of  bis  intention  [441  so  to  do,  and  leaving  such 
notice  at  the  respective  usual  dwelling-houses  of  the  said  William  Metcalfe  Bracewell 
and  Price  Griffiths,  or  at  the  counting-house  of  the  partnership,  and  then  and  in  that 
case  immediately  after  the  expiration  of  the  said  six  calendar  months,  it  shall  be 
referred  to  William  Glarkson, '  of  &c.,  &c.,  "  to  value  the  partnership  assets,  plant, 
property  and  liabilities,  and,  for  that  purpose,  all  account-books,  papers  and  docu- 
ments shall  be  produced  and  submitted  to  the  valuer  so  appointed;  and  upon  the 
vahuUion  aforesaia  being  made,  and  the  result  thereof  eommunicated  to  each  of  the  partners 
or  his  personal  r^esentalives,  the  co^rtfur^ip  hereby  intended  to  he  established  shall,  in 
regard  kxdlthe  said  partners,  absolutely  cease  and  determine,  without  prejudice,  neverthe- 
less, to  the  remedies  of  the  respective  partners  for  any  breach  or  non-performance, 
breaches  or  non-performances,  before  such  the  determination  of  the  partnership,  of 
any  of  the  covenants  or  agreements  contained  in  these  presents." 

Differences  having  arisen,  the  Plaintiff  William  Bracewell  gave  his  co-partners  a 
written  notice  on  the  30th  of  May  1864,  that  "  it  was  his  intention,  at  the  expiration 
of  the  period  of  six  calendar  months  from  the  day  of  the  date  thereof,  to  determine 
the  partnership." 

After  this,  Griffiths,  in  October  1864,  filed  his  bill  to  reform  the  articles,  by 
striking  out  the  28th  article,  and  in  other  matters.  It  prayed  for  a  dissolution,  and 
for  an  injunction  to  restrain  William  Bracewell  from  acting  on  the  notice  of  the  30th 
of  May  1864.     His  suit,  however,  failed. 

The  other  suit  was  instituted  by  the  two  Bracewells  against  Griffiths  in  July  1865, 
for  a  declaration  that  the  [46]  partnership  had  been  dissolved  by  the  notice  of  May 
1864,  and  to  have  the  affairs  wound  up  on  that  footing. 

No  valuation  had  as  yet  taken  place. 

Mr.  Hobhouse  and  Mr.  Waller,  for  Griffiths. 

Mr.  Selwyn  and  Mr.  Speed,  for  Bracewell,  insisted  that,  upon  the  strict  terms  of 
the  28th  article,  the  partnership  did  not  "  absolutely  cease  and  determine  "  until  "  the 
valuation  aforesaid  "  had  been  "  made  and  the  result  thereof  communicated  to  each 
of  the  partners." 

Mr.  Waller,  in  reply. 

Dee.  20.  Thb  Master  of  thb  Bolls  [Sir  John  Romilly].  In  this  case,  on 
looking  over  the  articles,  my  opinion  is  against  Mr.  Griffiths,  and  on  two  grounds. 
I  think  that  the  28th  clause  of  the  partnership  articles  does  not  mean  that  there 
was  to  be  no  dissolution  until  the  valuation  had  been  made.  I  assent  to  the  argument 
that,  in  winding  up  partnerships,  there  are  two  periods  to  be  referred  to,  one  when  it 
is  to  be  terminated  by  notice,  and  another  period  when,  to  use  Lord  Eldon's  expression 
in  Orawshay  v.  Maule  (1  Swan.  507),  if  one  partner  has  a  right  to  consider  the  partner 
ship  at  an  end,  it  may  continue  for  the  purpose  of  winding  up  the  affairs :  that  is,  the 
partnership  is  going  on  for  the  limited  purpose  of  winding  it  up. 

The  notice  here  was  to  determine  the  partnership  at  the  end  of  six  months ;  but 
it  was  still  necessary  that  something  more  should  take  place.  The  business  must 
[461  necessarily  go  on  in  order  to  determine  the  rights  of  the  several  partners,  and  to 
realize  the  partnership  property.  There  was  a  quasi  and  qualified  partnership  which 
continued  for  that  purpose,  and  it  went  on  until  the  assets  had  been  realized  and  the 
shares  of  the  partners  had  been  ascertained.  The  28th  clause  means  simply  this : — 
It  assumes  that  the  partnership  determined  at  the  end  of  the  six  months,  but  that  it 
still  went  on  for  the  purpose  of  ascertaining  the  rights  of  the  partners,  and  that 
when  those  rights  haa  been  ascertained,  the  partnership  absolutely  ceased  and 
determined. 

I  think,  therefore,  that  Mr.  William  Bracewell  is  entitled  to  all  the  advantage  to 
he  derived  from  the  notice  which  he  gave. 

Secondly,  I  am  of  opinion  that  Griffiths,  by  his  acts,  has  prevented  the  valuation 
being  made,  and  that  he  cannot  be  allowed  to  take  advantage  of  his  own  wrong. 

I  must  therefore  declare  the  partnership  dissolved  as  from  the  30th  of  November 
1864,  and  direct  that  the  valuation  be  made  by  Mr.  Glarkson,  if  he  will  undertake  it, 
and  that  the  usual  partnership  accounts  be  taken. 
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[47]    Grksham  v.  Prick.    Nov.  9,  1865. 

Executors  wbo  bad  neglected  to  produce  their  accounts  deprived  of  their  costs  of  nit 
up  to  the  hearing. 

This  case  was  arsued  by  Mr.  Hobhouse  and  Mr.  C.  Browne,  on  the  one  side,  and 
by  Mr.  Selwyn  and  Mr.  Pearson,  on  the  other. 

Thb  Master  of  the  Rolls  [Sir  John  Bomilly].  Upon  reading  the  evidence  in 
this  case,  I  think  that  the  Defendant  James  Gilbert  Price  the  younger  has  compelled 
the  Plaintiffs  to  file  this  bill,  by  not  producing  his  accounts,  which  he  was  bound 
to  have  ready.  It  is  true  that  he  nowhere  i^solutely  refuses,  but  he  postpone!, 
delays  and  avoids,  and  nowhere  promiaes  to  do  it.  Accordingly,  the  Plaintiffii 
having  waited  in  vain  from  the  14th  of  December  to  the  7th  of  July,  that  is  nearij 
seven  months,  filed  the  bill  I  think  they  were  justified  in  so  doin^  and  that  tlu 
Defendants  were  not  justified  in  not  sending  accounts.  The  other  Defendants  are 
innocent,  but  they  cannot  be  allowed  to  receive  their  costs  of  a  suit  which  has  bees 
wantonly  occasioned.  They  have  not  compelled  James  Gilbert  Price  the  younger  to 
make  out  the  accounts  as  they  ought  to  have  done,  and  as  they  allowed  him  to 
manage  the  whole  business  they  must  take  the  consequences.  I  consider  the  conduct 
of  James  Gilbert  Price  the  younger  as  equivalent  to  a  refusal  to  account,  althoodi 
an  exact  denial  is  never  mentioned^  and  so  considering  it,  he  cannot  receive  costs.  It 
is  clear  that  the  distinction  is  verbal  between  a  constant  avoiding  to  produce  [481 
accounts  without  denial  and  an  open  denial  at  once.  The  latter  is  more  manly  and 
straightforward  and  produces  in  the  end  less  costs,  as  it  avoids  all  the  preliminary 
correspondence  between  solicitors. 

My  disposition  is  to  deal  leniently  and  lightly  with  trustees,  and  I  am  not  disposed 
to  make  them  pay  costs,  as  that  is  a  strong  measure,  and  besides  I  think  that  the  costs 
of  this  suit  has  been  unnecessarily  increased  by  some  amendments. 

The  proper  course  is  to  direct  the  ordinary  accounts  to  be  taken,  but  the  Defendants 
are  to  have  no  costs  of  this  suit  up  to  and  including  the  hearing. 


[48]    Cox  V,  BOCKKTT.    July  4,  5,  1865. 

A  case  of  forfeiture  is  atrietistinU  juris,  and  the  party  alleging  it  must  prove  it  at  the 
hearing,  and  no  inquiry  wil^  as  in  ordinary  cases,  be  directed  in  regard  to  a 
forfeiture. 

The  Plaintiff's  interest  was  subject  to  a  condition  of  forfeiture  by  anticipating.    Ha 

five  a  power  of  attorney  to  receive  the  income  and  a  charge  to  secure  a  debt, 
here  being  an  arrear  of  income  at  the  time,  and  it  not  being  shewn  that  the  debt 
exceeded  the  arrears :  Held,  that  there  was  no  forfeiture. 

The  testatrix  died  in  1858. 

By  her  will,  she  gave  one-fourth  of  the  profits  of  a  newspaper,  called  2%«  BttiUtr, 
to  trustees  for  the  Plaintiff  John  A.  D.  Cox,  for  life,  with  remamders  over,  subject  to 
the  following  contingency  or  condition : — 

That  if  he  shouM  "  be  outlawed  or  declared  bankrupt,  or  become  an  insolrent 
debtor  within  the  meaning  of  any  Act  of  Parliament  for  the  relief  of  insolvent 
debtors,  or  should  assign,  charge  or  incumber,  or  attempt  or  affect  to  assign,  charge 
or  incumber,  his  share  or  proportion  of  profits  or  any  part  thereof  or  should  do  or 
[49]  suffer  anything  whereby  the  same,  or  any  part  thereof,  might,  if  belonging 
absolutely  to  him,  become  vested  in  or  pavable  to  some  other  person  or  persons,  then 
and  thenceforth  the  share  or  proportion  of  profits  to  which,  but  for  this  provision,  he 
would  be  entitled,  should  during  the  remainder  of  his  life  or  other  interest  therein, 
from  time  to  time,  sink  into  and  be  added  to  and  form  part  of  his  general  persoosi 
estate." 

The  trustees  and  some  of  the  Defendants  alleged  that  the  Plaintiff  had  forfeited 
his  interest,  finst,  by  executing  to  a  creditor  a  power  of  attorney  to  receive  the  income ; 
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and  secondly,  by  executing  a  charge  to  a  Mr.  Keene  on  the  20th  of  November  1860, 
but  which  had  been  paid  off  in  1861. 

There  were  some  arrears  of  income  due  to  the  Plaintiff  at  the  time  he  executed 
these  two  documents,  the  amount  of  which  was  doubtful,  and  it  waa  not  proved  by  the 
Defendants  that  the  debts  exceeded  the  arrears  of  income  due  at  the  time. 

The  trustees  had  discontinued  to  pay  the  income  to  the  Plaintiff,  on  the  ground 
of  the  alleged  forfeiture,  and  this  suit  was  instituted,  in  May  1863,  to  obtain  an 
account  and  for  payment  of  the  arrears. 

Some  of  the  Defendants  still  insisted  on  the  forfeiture. 

Mr.  Selwyn,  Mr.  Osborne  and  Mr.  Locock  Webb,  for  the  Plaintiff  Cox. 

Mr.  Baggallay  and  Mr.  Faber,  for  the  trustees,  and 

[60]  MrT  Hobhouse  and  Mr.  C.  F.  Bockett,  for  other  Defendants,  contended  that 
there  had  been  a  forfeiture. 

Mr.  Beavan,  for  another  Defendant,  took  no  part  in  this  question. 

Acton  V.  WoodgcUe  (2  Myl.  &  K.  492) ;  Browne  v.  Cavendish  (1  Jones  &  Lat.  635) ; 
WdHwyn  v.  Cmiits  (3  Merr.  707) ;  Wilding  v.  Richards  (1  Coll.  655)  were  cited. 

July  5.  The  Master  of  the  Rolls  [Sir  John  Romilly].  Upon  reading  the 
evidence,  I  am  of  opinion  that  the  case  of  forfeiture  is  not  made  oat,  and  I  am  also  of 
opinion  that  a  clause  of  forfeiture  must  be  construed  strictly. 

There  are  two  matters  by  which  it  is  attempted  to  shew  that  a  forfeiture  has 
occurred.  First,  there  is  a  power  of  attorney  executed  by  the  Plaintiff  to  receive  his 
income.  This  may  have  been  irrevocable,  because  it  may  have  been  giveu  for  value  ; 
but  it  is  not  proved  that  the  amount  due  to  the  Plaintiff  at  the  time,  for  his  share  of 
the  business,  was  less  than  the  debt,  and  I  am  of  opinion  that  if  it  can  be  shewn  that 
the  money  to  be  paid  under  the  power  of  attorney  was  less  than  what  was  then  due 
to  the  Plaintiff,  it  was  not  an  anticipation  of  the  fund  so  as  to  bring  it  within  this 
clause  of  forfeiture.  But  whether  it  was  or  not  would  depend  on  Uie  result  of  an 
account. 

With  respect  to  the  other  case,  that  of  Mr.  Keene,  the  [61]  secondary  evidence  of 
the  contract  is  very  vague.  The  witness  says  that  it  was  a  charge  of  all  the  Plaintiffs 
interest,  and  that  he  considered  it  a  charge  of  the  future  income,  and  that  £170  was 
the  amount  to  be  secured  in  January  1861.  I  am  disposed  to  think  the  Court  would 
deal  harshly  if  it  held  that  a  forfeiture  was  occasioned  by  a  charge  made  under  a 
bond  fide  belief  that  the  amount  due  for  arrears  to  the  Plaintiff  exceeded  the  charge. 
I  think  the  burthen  of  proof  lies  on  those  who  insist  on  a  forfeiture,  and  that  it  is 
not  a  case  in  which  the  Court  will  direct  an  inquiry,  because  no  matter  is  so  serious 
as  a  forfeiture,  and  a  person  who  claims  under  it  is  put  to  strict  proof,  and  cannot 
call  on  the  Court  to  assist  him  in  making  out  his  case. 

Except  the  (question  of  forfeiture  there  is  nothing  in  the  case,  and  in  fact  the 
keeping  the  Plaintiff  out  of  his  income  was  the  very  mode  of  making  him  incur  a 
forfeiture. 

I  must  declare  that  there  has  been  no  forfeiture. 


[62]    Walker  v.  The  Ware,  &c..  Railway  Company.    Dee.  4,  1866. 

[S.  C.  L.  R.  1  Eq.  196 ;  36  L.  J.  Ch.  94 ;  13  L.  T.  517  ;  12  Jur.  (N.  S.)  18  ;  14  W. 
R.  168.  Followed,  Sedgwick  v.  Watford  and  Rickmcmsvxnih  Railway  Company,  1867, 
36  L.  J.  Ch.  379 ;  In  re  Cam&rton  Railways  Companies  Scheme,  1868,  L.  R.  3  Ch. 
289  (n.);  Wing  v.  Tottenham  and  Hampstead  JuneHon  Railway  Company,  1868,  L.  R. 
3  Ch.  744 ;  PeU  v.  Northampton  and  Banbury  Railway  Comamy,  1868, 16  W.  R.  1077 ; 
Roper  V.  Crystal  Palace  Railway  Company,  1868,  18  L.  T.  8 ;  Ooodford  v.  Stonehcuse 
and  Nailswmth  Railway  Company,  1869,  38  L.  J.  Ch.  308 ;  Sutton  v.  Hoylake  Railway 
Company,  1869,  20  L.  T.  214.] 

The  owners  of  land  taken  by  public  companies  under  their  compulsory  powers  have 
the  ordinary  vendor's  lien  for  unpaid  purchase-money,  and  they  are  entitled  to 
enforce  that  right  by  a  sale  of  the  land. 
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This  lien  extends  not  only  to  the  vilue  of  the  land,  but  alao  to  the  amount  of 

compensation  for  damages. 
This  right  of  lien  is  unaffected  by  the  deposit  under  the  85th  section  of  the  lAodi 

Clauses  Consolidation  Act,  and  by  a  deposit,  by  agreemeat,  before  the  amoant 

payable  has  been  ascertained. 
The  rights  of  the  public,  and  of  debenture  creditors  and  others  claiming  under  the 

company,  are  subordinate  to  the  vendor's  lien  for  unpaid  purchase-money. 

In  1861  this  railway  company,  under  their  compulsory  powers,  took  some  land 
belonging  to  the  Plaintiff,  and  under  the  8  Vict  c.  18,  s.  85,  they  deposited  the  sum 
of  £700  m  this  Court  (being  the  ex  parte  valuation),  and  they  gave  the  bond  required 
by  that  statute. 

The  company  required  further  lands  belonging  to  the  Plaintiff,  and  it  was  agreed 
that,  in  lieu  of  a  payment  into  Court,  the  sum  of  £700  should  be  deposited  in  a 
private  bank  in  names  agreed  on,  which  was  done. 

The  company  took  possession  and  constructed  their  railway  over  the  lands  taken. 
In  1863  the  compensation  was,  by  agreement,  referred  to  arbitration,  and  by  the 
award,  made  in  April  1864,  £725  was  awarded  for  the  lauds  taken,  and  £1100  as 
compensation  "  for  the  damages  already  sustained  and  thereafter  to  be  sustained  by 
reason  of  the  severing  of  the  knds  sold,"  and  from  the  other  lands  "  being  hereafter 
injuriously  affected." 

The  title  had  been  approved  of,  and  the  conveyance  had  also  been  approved  of 
and  had  been  "duly  signed  and  executed"  by  the  Plaintiff,  "with  a  view  to  its 
delivery,  but  it  had  not  yet  been  delivered  by  the  Plaintiff,  and  was  still  in  the 
Plaintiff's  "  possession. 

[63]  The  company  having  made  default  in  completing  the  purchase,  the  Plaintiff 
brought  an  action  at  law,  and  in  December  1864  recovered  judgment  for  £2289  and 
£45  costs. 

The  Plaintiff  issued  an  elegit,  but  was  unable  to  obtain  payment  of  his  debt,  and 
he,  in  January  1865,  instituted  this  suit,  praying  the  payment  of  the  judgment  debt 
and  costs,  the  pavment  of  the  deposits,  a  declaration  that  he,  as  unpaid  vendor,  had  a 
lien  on  the  lands  for  the  purchase-money,  and  for  an  injunction  to  restrain  the 
company  retaining  possession  until  payment,  and  for  a  receiver  of  the  profits  of  the 
railway. 

It  appeared  from  the  answer  and  the  evidence  that  this  company  had,  in  June 
1863,  under  the  powers  of  an  Act  of  Parliament,  entered  into  an  agreement  with  the 
Great  Eastern  Railway  Company  for  working  the  line  for  ten  years.  That  company 
had  been  made  Defendants  by  amendment.  It  also  appeared  that  this  company  had 
borrowed  on  mortgage  or  debentures  the  sum  of  £29,400. 

After  the  institution  of  the  suit,  the  Plaintiff  received  the  money  deposited  (£1400) 
in  part  payment  of  his  debt. 

Mr.  Selwyn  and  Mr.  Druce,  for  the  Plaintiff.  The  vendor  of  these  lands  is 
entitled  to  the  ordinary  lien  for  his  unpaid  purchase-money,  payment  of  which  ma^ 
be  enforced  by  a  sale  or  mortgage.  The  fact  of  the  purchaser  being  a  pubhc 
company  can  make  no  difference  in  a  vendor's  rights. 

Mr.  F.  H.  Colt,  for  the  persons  in  whose  name  the  money  had  been  deposited. 

Mr.  James  Kaye,  for  the  two  Defendant  companies.  This  is  not  the  ordinary 
case  of  a  vendor's  lien  for  [64]  unpaid  purchase-money.  The  company  took  the  land 
for  public  purposes  under  their  Parliamentary  powers,  and  the  bond  and  deposit, 
^ven  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18,  s.  85),  were 
intended  as  a  substitute  for  the  lien,  and  formed  the  vendor's  Parliamentary  security. 
The  existence  of  such  a  lien  as  that  claimed  would  be  inconsistent  with  the  nature  of 
the  transaction  and  the  objects  of  the  Legislature.  2dly.  If  any  such  lien  ever 
existed,  it  has  been  waived  by  taking  a  security,  Nairn  v.  Proase  (6  Ves.  752),  and 
has  been  discharged  by  the  deposit  and  the  payment  made  by  the  company,  under  an 
agreement  between  the  vendor  and  the  purchaser,  and  its  subsequent  receipt  by  the 
vendor.  3dly.  The  deposit  of  £1400,  received  by  the  Plaintiff,  must  be  considered 
as  appropriated  to  and  taken  in  payment,  in  the  first  instance,  of  the  purchase-mone^ 
for  the  land,  and  not  for  the  damages  by  reason  of  the  severance.     The  land  is 
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therefore  paid  for,  and  there  remains  only  damages  for  severance  and  injury  to  the 
estate ;  this  is  a  separate  and  distinct  matter,  and  is  so  treated  by  the  arbitrator,  who 
values  them  separately,  and  for  which  there  can  be  no  lien  on  the  land ;  JFebb  v.  The 
Dired  London  and  Portsmouth  Railway  Company  (9  Hare,  139);  Doherty  v.  The 
JVaterford,  &c,  BaUway  Company  (13  Ir.  Eq.  Rep.  538). 

But  in  oases  of  this  description,  involving  the  stopping  of  a  public  highway,  the 
Court  will  have  regard  to  the  rights  and  interest  of  the  public,  fFood  v.  The  Charing 
Cross  RoAvny  Company  (33  Beav.  290),  and  to  the  rights  of  the  other  unpaid  vendors, 
&nd  of  the  debenture-holders,  who  are  not  represented  in  this  suit. 

The  Plaintiff  is  entitled  to  no  relief  under  his  judg-[66]-ment,  the  suit  was 
instituted  before  the  expiration  of  a  year  (1  &  2  Yict.  c.  110,  s.  13).  Again,  the 
Plaintiff  must  exhaust  his  legal  and  special  remedies  before  he  can  come  for  relief  into 
equity ;  Adams  v.  The  Blackwall  Bailicay  Company  (2  Mao.  &  O.  131) ;  and  under  his 
judgment  he  has  no  right  to  a  sale  or  foreclosure;  Fumess  v.  The  Caterham  BaUway 
Company  (25  Beav.  614,  and  27  Beav.  358). 

The  legal  estate  has  passed  to  the  Defendants  under  the  conveyance  "  duly  signed 
and  executed  by  the  Plaintiff;"  and  the  Great  Eastern  Company  are  purchasers  for 
valuable  consideration  without  notice  of  the  PiaintifTs  rights. 

The  Mastbr  of  the  Rolls  [Sir  John  Romiliv].  I  do  not  assent  to  the  view 
which  has  been  presented  to  me  very  forcibly  on  behalf  of  the  Defendants.  I  think 
the  Plaintiff  is  entitled,  in  a  great  measure,  to  the  decree  which  he  asks. 

In  the  first  place,  I  am  of  opinion  that  a  distinction  cannot  properly  be  made 
between  the  price  of  land  and  the  compensation  for  the  injury  done  by  the  severance. 
If  you  take  an  acre  of  a  man's  land  and  give  him  £200,  treating  XI 00  as  the  price  of 
the  land  and  the  other  £100  as  damage  done  to  the  estate  by  reason  of  the  railway 
going  through  it,  they  are  not  to  be  separated,  but  are  to  be  treated  as  the  price  of 
the  land,  and  are  not  distinguishable.  I  think  that  is  so,  even  where  the  amount  is 
ascertained  by  arbitration,  and  the  arbitrator  awards  specially  the  precise  sums  and 
items  which  make  up  the  full  sum  which  is  so  paid.  I  assent  to  this :  that  where 
compensation  for  damage  alone  is  awarded,  [56]  that  is  quite  distinct  from  the  price , 
of  the  land.  If  it  is  compensation  alone,  and  no  land  is  taken,  it  can  be  no  lien  on 
the  land,  because  there  is  no  land  upon  which  it  can  attach,  and  therefore  payment  of 
the  amount  can  only  be  enforced,  in  the  ordinary  way,  by  action  at  law  and  judgment. 
I  agree  also  that  if  two  agreements  are  made,  one  in  January  to  sell  a  piece  of  land, 
and  afterwards  a  separate  agreement  is  made  as  to  the  amount  of  compensation  to  be 
awarded  for  damage,  which  was  not  previously  understood  or  appreciated,  they  must 
be  treated  as  two  separate  and  distinct  agreements.  But  where  the  price  to  be  paid 
for  the  land  is  made  up  of  various  ingredients,  I  am  of  opinion  that  the  whole  can 
only  be  treated  as  the  price  of  the  land,  and  that  the  vendor  is  entitled  to'the  ordinary 
lien  for  the  whole,  as  purchase-money  not  paid.  If  it  were  otherwise,  it  would  be 
exceedingly  difiScult  to  ascertain  the  price,  and  it  would  lead  to  inextricable  difSculties 
in  ascertaining  the  various  considerations  which  entered  into  the  mind  of  the  vendor 
or  were  discussed  between  them,  and  the  various  items  which  made  up  the  price  to 
be  actually  paid  for  the  land.  The  price  of  the  land  may  depend,  not  merely  upon 
its  productiveness,  but  also  upon  the  use  of  it  to  the  person  who  parts  with  it.  You 
cannot  separate  that,  and  the  whole  sum  paid  must  be  treated  as  the  price  of  the  land. 
I  am  of  opinion,  therefore,  that  I  cannot  make  a  distinction  between  the  portion 
awarded  for  compensation  and  the  portion  awarded  as  the  price  of  the  land. 

In  addition  to  this,  I  am  of  opinion  that  the  Acts  of  Parliament  have  not  deprived 
the  vendor  of  his  lien,  and  that  according  to  the  true  construction  of  the  Act,  it  was 
never  meant  to  give  the  railway  company  power  to  take  possession  of  land  upon  an 
affidavit  of  a  surveyor  that  he  had  vidued  it,  and  upon  the  amount  [57]  being  paid 
into  a  bank,  to  deprive  the  purchaser  of  his  right  to  have  the  value  of  the  land 
ascertained  afterwards,  and  to  have  the  ordinary  lien  of  the  vendor,  in  case  the 
amount  of  purchase-money  afterwards  ascertained  should  not  be  paid.  The  amount 
of  the  lien  here  is  made  up  of  two  ingredients,  one  is  the  actual  value  of  the  land 
itself,  and  the  other  the  damage  from  the  severance  and  inconvenience  done  to  the 
estete ;  those  two  must  be  treated  as  combined  and  not  as  separated. 

That  being  so,  the  next  question  is,  whether  the  purchaser  has  deprived  himself 
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of  his  lien  by  taking  secnrity.  The  sums  deposited  in  Court  and  in  the  private  bank 
were  not  the  agreed  value  of  the  lands,  or  what  the  vendor  was  willing  to  take  for 
them.  It  is  quite  clear  that  the  deposit  could  not  be  security  for  the  purchase-money, 
for  it  had  not  been  ascertained,  and  was  not  ascertained  until  the  award  had  been 
made.  The  deposit  of  these  sums  beforehand,  in  order  that  so  much  of  the  purchase- 
money,  at  all  events,  should  be  secured  to  the  purchaser  when  the  amount  of  the 
purchase-money  had  been  ascertained,  cannot  be  considered  analogous  to  or  identical 
with  the  case  of  a  purchase  of  property  for  a  certain  amount,  where  the  vendor 
consents  to  take  a  security  for  that  ascertained  amount  on  other  land  or  property,  in 
which  case  he  substitutes  the  lien  or  security  taken  for  the  lien  which  he  has  upon 
the  land  sold.  I  hold  that  the  lien  of  a  vendor  for  unpaid  purchase-money  is  a  right 
inherent  in  equity,  which  can  only  be  taken  away  either  by  Act  of  Parliament  or  by 
express  agreement.  I  also  hold  that  it  has  not  been  taken  away  in  this  case  either 
by  the  Act  of  Parliament  or  by  any  agreement,  because,  in  point  of  fact^  the  amount 
was  not  ascertained. 

The  next  question  I  have  to  consider  is,  what  are  the  [681  rights  of  the  public 
These  rights  no  doubt  are  to  be  carefully  considered,  in  all  these  cases,  where  the 
Court  proposes,  at  the  instance  of  somebody,  to  interfere  with  them.  But  the  rights 
of  the  public  with  regard  to  property  taken  by  a  railway  company  can  only  be  subject 
to  the  payment  of  the  purchase-money.  A  railway  company  cannot  taxa  property 
from  individuals  without  paying  for  it,  and  then  say,  that  because  it  is  for  the  benefit 
of  the  public  that  we  should  use  this  property,  the  vendor  is  therefore  to  be  deprived 
of  his  land.  In  my  opinion  there  is  no  authority  to  be  found  for  any  such  doctrine, 
which  is  totally  inconsistent  with  any  notion  of  equity.  The  public  can  have  no 
right  to  enable  one  person  to  deprive  another  of  his  property  without  paying  for  it. 

With  respect  to  the  Oreat  Eastern  Railway  Company,  it  appears  to  me  that  they 
were  necessary  parties,  but  there  is  nothing,  in  this  case  to  shew  me  that  they  have 
got  the  legal  estate,  or  that  they  will  get  it,  until  the  deed  is  actually  delivered  to 
the  company.  It  is  the  ordinary  and  almost  invariable  practice  for  the  vendor  to 
execute  the  conveyance  and  give  it  to  his  solicitor,  who  exchanges  the  deed  for  the 
purchase-money  when  paid  by  the  purchaser.  But  it  would  be  a  monstrous  thing  for 
the  purchaser  to  be  allowed  to  say  to  the  seller,  "  You  have  executed  the  deed,  and 
therefore  I  need  not  pay  the  purchase-money ;  and  I  have  got  the  legal  estate,  and 
you  must  enforce  payment  of  the  purchase-money  as  you  can."  On  the  contrary,  I 
am  of  opinion  the  purchaser  has  no  estate  until  he  has  the  deed.  This  I  take  to  be 
the  ordinary  case  which  occurs  every  day,  where  the  deed  of  conveyance  is  executed 
as  an  escrow. 

I  am  of  opinion  also  that  the  interests  of  the  debenture-holders  must  all  be 
subordinate  to  the  interests  [59]  of  the  vendor,  and  that  the  Great  Eastern  Kailway 
Company  can  only  take  what  the  Ware  Railway  Company  have  to  give,  and  they 
have  nothing  to  give,  except  this  land  and  property,  subject  to  the  lien  of  the  vendor, 
which  the  vendor  by  this  suit  comes  to  enforce,  and  which  he  is  entitled  to  do. 

I  express  no  opinion  as  to  whether  the  Plaintiff  has  any  lien  for  the  costs  of  the 
action  at  law ;  but  what  I  propose  to  do  is  this :  declare  the  PlaintifTs  right  to  a  lien, 
and  refer  it  to  Chambers  to  ascertain  what  is  due  for  principal,  interest  and  costs  in 
respect  of  the  lien ;  then  I  propose  to  fix  a  day  for  payment  six  months  after  the 
amount  has  been  ascertained,  and,  in  default  of  payment,  to  direct  the  land  to  be  sold 
for  the  purpose  of  realising  the  amount.  Any  items  in  the  account  may  be  contested 
in  Chambers. 

[69]    WiCKHAM  V.  Thb  Mabquess  of  Bath.    Jvme  24,  Nov.  4,  1865. 

[S.  C.  L.  R.  1  Eq.  17;  35  L.  J.  Ch.  5;  13  L.  T.  313;  11  Jur.  (N.  S.)  988;  14  W.  R.  21. 
See  Chwrcher  v.  Martin,  1889,  42  Ch.  D.  316.] 

A  man  granted  to  his  sister  a  lease  of  lands  at  a  peppercorn  rent  for  twenty  years, 
determinable  at  their  deaths.  Three  months  afterwards  he  granted  the  heredita- 
ments to  charitable  uses,  subject  to  the  lease.  Held,  that  this  gift  to  charity  was 
an  evasion  of  the  Statute  of  Mortmain  and  void. 
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A  testator  directed  his  exectttora  to  apply  £600  in  getting  an  Act  of  Parliament  to 
continue  an  invalid  disposition  made  by  him  of  reaiestate  to  a  charity.  Held  that 
this  imposed  no  duty  or  obligation  on  the  executors. 

A  grant  of  land  to  charitable  uses  was  attested  by  one  witness  only,  but  two  other 
persons  who  executed  the  deed  were  present.  Held  that  this  was  not  a  sufficient 
compliance  with  the  requirements  of  the  Statute  of  Mortmain. 

In  1850  Thomas  Bunn,  a  widower  without  issue,  aged  eighty-three  years,  resided 
at  a  freehold  house  belonging  to  him  at  Frome  Selwoodin  Somersetshire.  His  sister 
Jane  Bunn,  who  was  also  very  advanced  in  years  (eighty-one),  also  resided  with  him. 
His  real  estate  in  Somersetshire  consisted  of  the  house  and  the  gardens,  [60]  &c., 
appertaining  thereto,  in  which  he  resided ;  of  another  freehold  house  in  Cook  Street, 
Frome  Selwood,  of  a  farm,  which  was  subject  to  a  farming  lease,  and  of  some  other 
property,  of  the  annual  value  altogether  of  £429. 

By  a  lease  dated  the  1st  of  May  1850,  and  made  between  Thomas  Bunn  of  the 
first  part,  and  Jane  Bunn  of  the  second  part,  it  was  witnessed  that,  in  consideration 
of  natural  love  and  affection  and  for  the  normal  consideration  of  lOs.,  Thomas  Bunn 
demised  to  Jane  Bunn  the  two  messuages  and  premises  already  described,  with 
certain  other  hereditaments  therein  particularly  described,  and  all  the  freehold 
messuages,  lands,  tenemeuts  and  hereditaments  of  Thomas  Bunn  in  the  parishes  of 
Frome  Selwood,  Becldngton,  Berkley  and  Rodden  in  the  county  of  Somerset,  with 
the  appurtenances,  for  the  term  of  twenty  years  from  the  date  thereof,  if  Thomas 
Bunn  and  Jane  Bunn  or  either  of  them  should  so  long  live,  at  the  rent  of  a  pepper- 
corn if  demanded.  Such  lease  was  executed  by  Thomas  Bunn  alone,  and  was  never 
delivered  to  Jane  Bunn,  nor  was  any  counterpart  executed  by  her. 

Afterwards,  by  an  indenture  dated  the  26th  of  July  1850,  and  made  between 
Thomas  Bunn  of  the  first  part,  and  the  Marquess  of  Bath  and  twelve  other  trustees 
(including  the  Plaintiffs  Wickham  and  Cruttwell)  of  the  second  part,  after  reciting 
that  Thomas  Bunn  was  desirous  to  improve  the  architecture,  to  widen  the  narrow 
roads  and  streets,  and  to  amend  the  health  and  afford  further  means  for  the  education 
of  the  inhabitants  of  the  town  of  Frome  Selwood,  in  which  he  had  been  born  and 
where  be  then  resided,  and  to  promote  the  welfare  of  some  other  persons  and  places 
as  far  as  his  limited  means  permitted,  it  toas  witnessed,  that  for  effecting  the  purposes 
aforesaid,  and  such  others  as  were  thereinafter  [61]  specified,  and  for  the  nominal 
consideration  of  lOs.  therein  mentioned  to  be  paid  to  nim  by  the  parties  of  the  second 
part,  Thomas  Bunn  granted,  conveyed  and  confirmed  unto  the  parties  thereto  of  the 
second  part,  and  to  their  heirs  and  assigns,  all  the  above  two  messuages  in  Frome 
Selwood,  and  all  his  other  property  in  Somerset  (subject  to  the  farming  lease  and  the 
lease  to  his  sister  of  the  Ist  of  May  1850),  and  fifty-two  and  a  half  acres  (which  in 
foot  belonged  exclusively  to  his  sister,  and  over  which  he  had  no  power  whatever), 
upon  certain  charitable  trusts,  such  as  for  supplying  water,  the  erection  of  an  orna- 
mental fountain,  the  improvement  of  roads,  providing  playgrounds  and  books  for 
schools,  the  formation  of  burial  grounds,  and  other  local  improvements. 

This  indenture  was  duly  signed,  sealed  and  delivered  by  Thomas  Bunn  in  the 
presence  of  two  credible  witnesses,  and  was  enrolled  in  the  Court  of  Chancery  on 
the  let  of  August  1850  (being  within  six  calendar  months  after  the  execution  thereof), 
the  same  having  been  first  duly  acknowledged  by  Thomas  Bunn. 

After  the  execution  of  this  deed,  Thomas  Bunn  and  his  sister  continued  to  live  at 
the  same  house  and  to  enjoy  the  property  until  the  death  of  Thomas  Bunn,  on  the 
15th  of  May  1853. 

Thomas  Bunn  afterwards  made  his  will,  and  referring  to  the  deed  of  July  1850, 
and  that  doubts  had  arisen  as  to  its  validity,  he  declared,  that  if  any  relation  or 

E arson  should  attempt  to  defeat  it,  then  he  disinherited  him ;  and  he  gave  all  his 
ereditaments  as  should  not  be  faithfully  applied  according  to  the  trusts  of  the  deed 
to  Her  Majesty  Queen  Victoria  and  Prince  Albert  and  to  their  heirs  for  ever,  without 
&ny  restriction  or  trust  whatsoever.  And  he  proceeded :  and  if,  after  my  death,  [62] 
"  Her  Gracious  Majesty  and  His  Royal  Highness  the  Prince  or  the  survivor  of  them 
shall  not  choose  to  trouble  themselves,  herself  or  himself  with  this  affair,  I  give  to  my 
executors  a  sufficient  sum  of  money,  not  exceeding  £600,  to  enable  them  with  proper 
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advice  and  friendly  aid,  to  pass  aa  Act  of  Parliament  to  confirm  "  the  conveyance  of 
the  26th  of  July  1850,  aud  the  trusts  therein  contained  if  they  require  confirmation. 
And  he  gave  any  of  his  property  that  should  remain  to  his  sister  Mrs.  Bunn,  her 
executors,  administrators  and  assigns. 

Jane  Bunn  was  the  heiress  at  law  of  the  testator,  and  she  and  the  Plaintiff  Mrs. 
Wickham  were  his  executors. 

Jane  Bunn  afterwards  executed  a  deed,  dated  the  16th  of  September  1853,  which 
was  made  between  Jane  Bunn  of  the  first  part,  Jane  Bunn  and  the  Plaintiffs  Wick- 
ham and  Cruttwell  of  the  second  part,  a  trustee  to  uses  of  the  third  part,  and  the 
Plaintiffs  and  the  surviving  trustees  of  the  deed  of  26th  July  1850,  of  the  fourth 

girt.  It  recited  the  deed  of  July  1860,  and  the  will  of  the  testator,  and  that  Jane 
unn  had  been  advised  that  the  trusts  thereby  declared  were  absolutely  void,  and 
that  the  clauses  contained  in  the  will  of  Thomas  Bunn  relating  thereto  were  inopera- 
tive, and  that  she  was  entitled  absolutely  to  the  hereditaments  contained  in  the  deed 
of  July  1850,  as  heiress-at-Iaw  of  Thomas  Bunn,  or  that  she  and  the  Plaintiffs  were 
seised  thereof  in  fee-simple  in  trust  for  herself.  It  further  recited  that  she  was 
desirous  to  give  effect  to  her  brother's  wishes,  as  expressed  in  the  deed  of  the  26th  of 
July  1850.  The  indenture  then  wUneiaed  that,  in  order  to  give  effect  to  that  intention 
and  for  the  nominal  consideration  of  lOs.,  she,  Jane  Bunn,  and  the  Plaintiffs  conveyed 
to  James  CoUer,  his  heirs  and  assigns,  all  the  messuages  [63]  and  hereditaments 
comprised  in  the  deed  of  the  26th  of  July  1850,  to  hold  the  same  (subject  and 
without  prejudice  to  the  indenture  of  lease  of  the  1st  of  May  1850)  to  James  CoUer 
and  his  heirs,  to  the  use  of  the  parties  thereto  of  the  fourth  part,  their  heirs  and 
assigns,  upon  trust  to  receive  the  rents,  and  apply  them  on  the  trusts  contained  in 
the  deed  of  the  26th  of  July  1850,  which  were  repeated. 

The  last-mentioned  indenture  purported,  on  the  face  of  it,  to  have  been  signed, 
sealed  and  delivered  by  Jane  Bunn,  and  by  the  Plaintiffs,  Wickham  and  Cruttwell 
respectively,  in  the  presence  of  one  witness  only ;  but  it  was,  in  fact,  executed  by 
Jane  Bunn,  not  only  in  the  presence  of  such  witness,  but  also  in  the  presence  of  the 
Plaintiff  Wickham,  before  whom  such  deed  was  acknowledged  by  Jane  Bunn,  at  the 
same  time,  for  the  purpose  of  enrolment^  and  in  the  presence  of  the  Plaintiff  Cruttwell, 
and  such  deed  was,  on  the  following  day,  namely,  the  17th  day  of  September  1853, 
enrolled  in  the  Court  of  Chancery. 

Jane  Bunn  died  on  the  10th  of  December  1862. 

Prince  Albert  died  in  1861,  having  devised  his  real  estate  to  the  Queen,  who  by  a 
grant  under  her  sign  manual,  dated  the  21  st  of  July  1863,  conveyed  to  the  Plaintiffs 
and  their  heirs  all  the  hereditaments  devised  to  her  and  Prince  Albert,  to  hold 
"  (without  prejudice  to  the  trusts  and  purposes  declared  and  contained  by  and  in  the 
indenture  of  the  26th  of  July  1850,  so  far  as,  if  at  all,  the  same  trusts  and  purposes 
were  valid  and  subsisting,  and  without  intending  to  ratify,  confirm  or  set  up  such 
indenture,  or  the  trusts  and  purposes  thereof  or  any  of  them,  so  far  as,  if  at  all,  the 
same  were  not  valid  or  subsisting)  unto  Wickham  and  Cruttwell,  [64]  their  heirs  and 
assigns,  for  all  her  estate,  right  and  interest  in  or  to  the  same,  to  be  held  by  them 
upon  and  subject  to  such  or  the  like  trusts  and  equities  as  the  said  messuages,  lands 
and  hereditaments  would  have  now  been  subject  to  under  or  by  virtue  of  the  will  of 
Thomas  Bunn,  or  by  operation  of  law  or  otherwise,  if  she  and  her  said  Consort  had, 
immediately  after  the  death  of  Thomas  Bunn,  disclaimed  the  said  devise  or  gift  to 
her  and  her  said  Consort  in  the  said  will  of  Thomas  Bunn  contained." 

Under  these  circumstances,  various  difficulties  and  questions  had  arisen  as  to  die 
construction  and  effect  of  these  documents.  The  trustees  of  the  deeds  of  the  26th  of 
July  1850,  and  the  16th  of  September  1853,  alleged  that  under  one  or  other  of  such 
deeds  the  hereditaments  had  been  effectually  conveyed  upon  the  trusts  contained 
therein,  and  that  if  the  first  of  such  deeds  was  invalid,  an  ap^ication  ought  to  be 
made  for  an  Act  of  Parliament  to  obtain  a  confirmation  of  it.  The  other  Defendants 
however  alleged  that  both  of  teuch  deeds  were  void  under  the  provisions  of  the 
statute  9  Geo.  2,  c.  36,  and  that  the  indenture  of  the  16th  of  September  1853,  had 
not  been  signed,  sealed  and  delivered  in  the  presence  of  two  credible  witnesses  within 
the  meaning  of  such  statute,  and  also  that,  notwithstanding  the  reference  in  the  deed 
dated  the  16th  of  September  1853,  to  the  lease  of  the  1st  of  May  1850,  as  a  then 
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aubBistiog  lease,  Jane  Bann  was  then  the  absolute  owner,  and  that  she  was  well  aware 
that  she  was  then  the  absolute  owner,  of  the  hereditaments  comprised  in  that  indenture 
for  an  estate  of  inheritance  in  fee-simple  in  possession.  They  also  objected  to  any 
application  to  Parliament. 

The  Plaintiffs  instituted  this  suit  to  have  the  rights  of  the  parties  ascertained  and 
declared. 

[66]  The  Statute  of  Mortmain  (9  G^  2,  c.  36)  prohibits  the  gift  of  lands,  &c., 
to  cliaritable  uses,  unless  such  gift,  <&a,  "be  made  by  deed  indented,  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  witnesses  "  twelve  months  before 
the  death  of  the  donor,  and  inrolled ;   "  and  unless  the  same  be  made  to  take  effect  in 

r session,  for  the  charitable  use  intended,  immediately  from  the  making  thereof,  and 
without  any  power  of  revocation,  reservation,  trust,  condition,  limitation,  clause 
or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  any  person 
claiming  under  him." 

Mr.  Hobhouse  and  Mr.  Bendall,  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Phear,  for  the  trustees  of  the  deed.  The  deeds  of  the  Ist 
of  May  1850,  and  the  26th  of  July  1850,  were  not  contemporaneous;  they  were 
separate  transactions,  with  an  interval  of  nearly  three  months  between  them.  The 
demise  of  the  property  to  the  sister  for  twenty  years  at  a  peppercorn  rent  was 
perfectly  valid.  The  second  deed  passed  all  the  interest  of  the  grantor,  and  it  "  took 
effect  in  possession  "  and  reserved  no  benefit  to  the  grantor ;  this  is  all  that  the  statute 
requires.  Suppose  the  property  had  been  let  at  rack  rent,  its  devotion  to  charity 
would  have  been  perfectly  valid ;  and  equally  so  if  it  had  happened  to  be  let  at  half  the 
rack  rent  or  less,  or  even  at  a  peppercorn  rent.  It  is  sufficient  that  the  whole  interest 
of  a  grantor  passes,  even  if  that  interest  be  merely  reversionary.  The  possession 
does  not  affect  the  question;  Fisher  v.  Brierley  (10  U.  of  L.  Gas.  159,  and  30  Beav. 
265-268);  Alexander  v.  Brame  (8  H.  of  L.  Gas.  594,  and  30  Beav.  153). 

Secondly,  the  deed  of  the  15th  of  September  1853,  [66]  which  was  executed  by 
Jane  Bunn,  is  valid  and  operative.  All  that  is  required  by  the  Statute  of  Mortmain 
ia,  that  the  deed  should  be  "  sealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses."  That  has  been  done  ;  and  an  attestation  is  not  required ;  Sugden 
on  Powers  (p.  327  (6th  edit.) ) ;  Sayle  v.  FreeUmd  (2  Vent.  355). 

Thirdly,  as  to  the  .£600,  there  is  nothing  unlawful  in  the  direction  to  apply  to 
Parliament. 

Mr.  Baggallay  and  Mr.  J.  Pearson,  for  the  heir  at  law.  The  two  deeds  of  1850 
form  one  transaction,  the  object  of  which  was,  to  give  to  charity  that  which  the  law 
does  not  permit,  namely,  a  mere  reversion  after  the  death  of  the  settlor.  The  whole 
was  a  shift  and  contrivance  to  evade  the  Statute  of-  Mortmain,  the  intention  of  the 
first  deed  was  to  give  validity  to  the  second,  which  would  otherwise  have  been 
inoperative,  and  by  that  means  to  retain  possession  of  the  property  for  life  and  settle 
the  reversion  only  on  the  charity.  The  invalidity  and  the  object  are  stated  on  the 
face  of  Mr.  Bunn's  will.  The  gift  to  the  charity  did  not,  in  fact,  "  take  effect  in 
possession,"  but  in  reversion,  which  is  the  very  thing  the  statute  intended  to  prevent. 

Secondly,  there  is  no  proper  attestation  to  the  deed  of  1853;  it  is  attested  by  one 
witness  only.  Though  Wickham  and  Gruttwell  were  present^  still  they  were  present 
as  parties  to  the  deed  and  not  as  independent  witnesses. 

Thirdly,  the  X600  cannot  be  applied  in  the  way  proposed,  for  the  object  of  such 
an  application  is  simply  to  [67]  ta^e  away  an  estate  from  one  person  and  vest  it  in 
another,  and  that  at  the  expense  of  the  former. 

Mr.  T.  Stevens,  for  the  next  of  kin  and  residuary  legatee. 

Nov.  4.  The  Master  of  the  Rolls  [Sir  John  Romiily].  This  is  a  suit  instituted 
by  the  residuary  devisees  and  legatees  of  the  will  of  Thomas  Bunn  deceased,  two  of 
whom  also  are  the  surviving  executors  of  his  will,  praying  a  declaration  of  the  rights 
of  the  persons  interested  in  the  property  of  Thomas  Bunn  and  also  of  his  sister  Jane 
Bunn,  since  deceased. 

The  principal  Defendants  are  the  trustees  created  by  a  deed  executed  by  Thomas 
Bunn  in  his  lifetime,  conveying  to  them  certain  property  at  Frome  in  Somersetshire. 
The  real  question  in  the  cause  is,  the  validity  or  invalidity  of  this  deed  and  of  a 
subsequent  deed  executed  by  his  sister  Jane  Bunn  in  confirmation  of  it.    Their 
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validity  or  invalidity  depends  npcm  whether  they  have  been  made  in  conformity  with 
the  provisions  of  the  Statute  of  Mortmain ;  if  not,  the  residuary  devisees  and  legatees 
under  Jane  Bunn's  will  are  entitled  to  the  property,  and  the  suit  is  instituted  to  tiy 
these  questions.  The  deed  executed  by  Thomas  Bunn  bears  date  the  26th  July  1850 ; 
he  was  the  party  to  it  of  the  first  part,  and  the  first  nine  Defendants  on  the  record, 
the  three  Plaintifiia,  and  three  other  persons  who  have  disclaimed  the  trusts  or  have 
since  died,  were  the  parties  to  it  of  the  second  part.  [His  Honor  stated  the  deed ; 
see  arUe,  p.  60.] 

This  deed  was  duly  attested  by  two  witnesses,  it  was  [68]  enrolled  in  Chancery 
within  a  month  of  its  execution,  and  Thomas  Bunn  did  not  die  till  long  after  twelve 
months  had  elapsed  from  the  date  of  its  execution.  The  forms  therefore  of  atte8tati<Ni, 
enrolment  and  survivorship  of  the  grantor  were  fully  complied  with ;  but  the  validity 
of  the  deed  depends  upon  whether,  upon  the  true  construction  of  the  Statute  of 
Mortmain,  the  lands  vested  in  possession  on  the  execution  of  the  deeds;  and,  if 
not,  whether  it  must  not  be  considered  to  have  been  an  evasion  of  tiie  provisions  of 
that  Act. 

The  lands  and  hereditaments  which  the  deed  purported  to  convey  comprised  all 
the  real  estate  in  which  Thomas  Bunn  had  any  interest  whatever.  It  included  the 
house  in  which  he  lived,  and  also  about  fifty-two  and  a  half  acres,  which  were  the 
exclusive  property  of  Jane  Bunn  his  sister,  and  in  which  he  had  no  interest,  nor  had 
he  any  power  over  them. 

The  lease  of  the  7th  October  1846,  subject  to  which  the  hereditaments  were 
conveyed,  was  a  lease  for  seven  years  of  135  acres,  of  which  about  eighty-two  and  a 
half  acres  were  the  sole  property  of  Jane  Bunn,  and  of  which  about  fifty-two  and  a 
half  were  included  in  the  deed,  and  the  lease  was  made  by  Thomas  Bunn  and  his 
sister  to  John  and  Daniel  Joyce  at  a  rack  rent  of  £190  per  annum  on  the  usual  terms 
of  a  farming  lease. 

The  lease  of  the  1st  May  1850  was  made  by  Thomas  Bunn ;  by  it  he  demised  to 
his  sister  Jane  the  two  messuages,  two  other  hereditaments  not  comprised  in  the  lease 
of  7th  October  1846,  but  included  in  the  deed  of  26th  July  1850,  to  hold  to  her  for 
twentv  years  at  a  peppercorn  rent,  determinable  on  the  death  of  the  survivor  of 
himself  and  his  sister.  At  this  time  Jane,  the  younger  of  the  two,  was  eighty  years 
old. 

[69]  They  lived  together  till  the  death  of  Thomas  Bunn,  which  took  place  in 
May  1863. 

rrevious  to  that  event,  he  had  made  his  will,  by  which,  after  referring  to  this 
indenture  of  July  1850,  and  stating  that  doubts  were  entertained  as  to  its  validity, 
he  directs,  &c.     [His  Honor  stated  the  will ;  see  ante,  p.  61.] 

Before  proceeding  to  consider  the  rest  of  the  case,  it  will  be  convenient  to  dispose 
of  that  portion  of  it  which  depends  upon  this  will.  Her  Majesty  the  Queen,  in  whom 
the  whole  interest  in  the  devise  I  have  stated  has  vested,  has,  by  a  grant  under  her 
sign  manual  on  the  2l8t  July  1863,  granted  all  the  hereditaments  to  the  Plaintifis 
and  their  heirs,  without  thereby  impeaching  or  affirming  the  trusts  of  the  indenture 
of  the  26th  of  July  1850,  but  simply  for  the  purpose  of  disclaiming  all  interest  in  the 
demise.  The  efiect  of  this  is  exactly  the  same  as  if  this  devise  had  not  been  made  by 
the  testator. 

The  next  direction  in  the  will,  to  obtain  an  Act  of  Parliament  to  render  the  trusts 
of  the  indenture  of  July  1850  valid,  is  also  inoperative.  Of  course  there  is  no  question 
but  that  Parliament,  if  it  pleases,  might  pass  an  Act  making  these  trusts  valid,  as  they 
might  pass  an  Act  to  take  away  a  field  from  one  man  and  give  it  to  another ;  but  this 
direction  contained  in  the  will  imposes  no  duty  or  obligation  on  the  executors  or 
trustees  to  apply  for  any  such  Act,  and  as  no  such  Act  has  been  obtained  or  applied 
for,  and  if  it  were,  in  all  probability  Parliament  would  reject  any  bill  introduced  for 
this  purpose,  I  must  therefore  proceed  to  consider  the  validity  of  the  deed  as  it  stands, 
unconfirmed  by  any  extraordinary  inteiposition  of  the  Legislature. 

I  think  that  the  real  question  is,  whether  the  lease  of  1st  May  1850,  being  less 
than  three  months  [70]  before  the  execution  of  the  deed  of  July  1850,  is  not  a 
colourable  evasion  of  the  statute  of  9  Oeo.  3,  o.  36.  The  forms  prescribed  by  that 
Statute  have  been  complied  with,  but  the  question  is,  whether  the  provisions  of  the 
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statute,  whicb  enaeta  that  the  gift  shall  be  void,  unless  it  be  made  to  take  effect 
immediately,  has  been  complied  with  in  this  case.  I  am  of  opinion  that  it  has  not, 
and  that  the  deed,  so  far  as  it  relates  to  the  lands  and  hereditaments  included  in  the 
lease  of  1st  May  1850,  is  void.  I  hold  it  to  be  quite  clear  that  a  conveyance  of  lands 
to  be  held  in  trust  for  the  grantor  during  his  life,  and,  upon  his  death,  to  be  applied 
for  the  support  of  a  particular  charity  would  be  void  under  the  provisions  of  this 
Act. 

It  would,  I  think,  amount  to  the  same  thing  and  be  subject  to  the  same  con- 
sequenoes,  if  this  was  done  by  two  deeds  and  through  the  instrumentalitv  of  two  sets 
of  trustees.  For  instance,  if  the  grantor,  by  the  first  deed,  granted  land  to  trustees 
in  trust  for  himself  for  life,  and  subject  thereto  as  he  should  by  deed  or  will  appoint, 
and  by  the  second  deed  he  appointed  the  reversion  in  fee  irrevocably  to  other  trustees, 
to  hold  for  certain  charitable  uses :  this,  I  apprehend,  would  be  bad.  It  is  true  that 
where  a  reversion  in  real  estate  is  vested  in  the  grantor  who  has  no  present  interest 
in  the  property,  the  irrevocable  and  immediate  conveyance  of  it  to  trustees,  in  trust 
for  charitable  purposes,  would  probably  be  held  to  be  valid ;  but  not,  I  apprehend,  if 
the  reversion  had  been  created  by  the  grantor,  for  the  purpose  of  allowing  him  to 
retain  the  enjoyment  of  the  property  during  his  life.  In  many  of  these  cases  it  would 
be  a  question  of  fact  to  be  deduced  from  the  evidence  laid  before  the  Court ;  but 
assuming  it  to  be  established  by  the  evidence,  to  the  satisfaction  of  the  Court,  that 
the  grantor  had,  at  anv  time,  divided  the  fee-simple  [71]  into  a  life-estate,  and  a 
reversion,  or  had  carved  out  of  the  fee-simple  such  an  interest  as  would  outlast  the 
life  of  the  grantor,  and  that  he  had  done  this  with  a  view  of  securing  to  himself  the 
beneficial  interest  in  the  property  during  his  life,  and  of  disposing  of  it  after  his  death 
for  charitable  purposes — in  such  a  case  I  am  of  opinion  that  the  grant  in  favor  of  the 
charity  would  be  an  evasion  of  the  provisions  of  the  Statute  of  Mortmain,  and,  as 
auch,  would  be  held  to  be  void  by  this  Court.  Were  it  not  so,  it  is  obvious  that  the 
real  object  of  the  statute  would  be  easily  evaded,  and  the  words  in  it,  to  which  I  have 
referred,  would  be  wholly  inoperative. 

If  I  am  right  in  this,  the  question  is,  whether  the  lease  of  Ist  May  1860  falls 
within  the  principle  I  have  endeavoured  to  enunciate,  and  I  am  of  opinion  that 
it  does.  Three  months  before  the  grant  to  the  charitv,  the  grantor,  an  old  man  of 
the  age  of  eighty-three,  without  children,  living  with  bis  only  near  relation,  a  sister 
of  the  age  of  eighty,  makes  a  lease  of  the  hereditaments  in  question  to  his  sister  for 
twenty  years  at  a  peppercorn  rent,  after  which  they  continued  to  live  together  and 
enjoy  the  property  until  his  death.  It  was  reasonably  certain  that  the  lease  would 
exceed  his  life,  it  was  equally  certain  that  the  sister  would  not  attempt  to  evict  her 
brother  during  his  life,  and  it  is  highly  probable  that  had  she  attempted  to  do  so,  she 
would  have  failed.  In  truth,  the  concord  between  them  to  accomplish  the  wishes  of 
the  brother  is  established  by  the  evidence.  Here  there  is  a  lease,  which  provides  for 
the  enjoyment  of  these  messuages  and  hereditaments  during  the  life  of  the  survivor  of 
the  brother  and  sister,  and  subject  to  their  interest  therein,  it  ia  given  to  trustees  for 
charitable  purposes.  This,  in  my  opinion,  is  not  a  case  where,  in  the  meaning  of  the 
words  of  the  statute,  it  can  be  said  with  truth  that  |the  grant  is  made  [72]  "  to  take 
effect  in  possession,"  "  immediately  "  on  the  execution  of  the  deed.  That  means,  I 
apprehend,  that  the  grantor  shall  give  the  whole  interest  he  has  in  the  thing  granted. 
If  the  gift  to  the  charity  was  intended  to  be  an  annuity  or  rent-charge,  the  grant  must 
be  of  the  whole  interest  in  that  annuity  or  rent-charge.  If  the  thing  granted  be  land, 
then  the  statute  means  that  the  whole  interest  the  grantor  has  in  the  land  should  be 
conveyed,  not  the  whole  interest  remaining  in  him  at  the  exact  date  of  the  grant, 
after  deducting  his  previous  grants  to  secure  benefits  to  himself,  but  the  whole  interest 
he  had  at  the  time  when  he  first  conceived  and  commenced  the  plan  of  benefitting  the 
charity.  If  this  be  correct,  then  immediately  another  question  arises,  as  to  what  is 
included  in  the  words,  the  whole  interest  in  the  thing  granted.  I  think  that  where 
lands  are  conveyed,  this  means  the  whole  interest  that  a  landlord  usually  possesses  in 
his  lands,  which  includes  the  rents  receivable  from  the  tenants.  It  is  clear,  that  if  A. 
agrees  to  sell  to  B.  his  estate  at  W.,  this  does  not  mean  the  reversion  subject  to 
existing  leases,  the  payment  for  which  in  future  is  to  be  retained  by  the  vendor.  In 
the  abmnce  of  any  stipulation  on  the  subject,  it  means  that  the  purchaser  is  to  be 
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put  into  poesenion  of  the  estate  at  the  date  of  the  completion  of  the  porchaae,  and 
that  thiB  possession  inclades  the  receipt  of  the  future  rents.  In  like  manner,  if  a  man 
grants  land  to  a  charity  the  statute  requires  that  the  grant  shall  "  take  effect  in  pos- 
session "  "immediately,"  not  leaving  the  grantor  to  receive  the  rents  till  the  expirataoo 
of  existing  leases  or  during  his  life,  but  putting  the  grantee  in  immediate  and  entire 
possession  of  the  thing  granted,  as  far  as  the  grantor  is  able  to  do  so. 

The  way  in  which  I  regard  this  will  be  made  more  plain  by  considering  the  bearing 
of  this  part  of  the  [731  question  on  the  lease  of  the  7th  of  October  1846,  to  the  two 
Joyces  of  the  remaincfer  of  the  property  included  in  the  grant  of  July  1850.  Thia 
lease  was  clearly  not  granted  to  them  with  a  view  of  afterwards  making  the  grant  to 
the  Defendants  of  the  26th  July  1850.  It  was  an  ordinary  farming  lease,  granted  to 
tenants  in  the  usual  way,  but  this  was  excepted  from  the  conveyance  to  the  trustees, 
and  the  rent  of  X190  to  be  paid  by  the  Joyces  was  to  be  received  and  was  received  by 
the  grantor  as  long  as  he  lived.  To  make  the  grant  valid,  in  my  opinion,  Thomas 
Bunn  ought  to  have  conveyed  to  the  trustees  all  his  interest  as  lessor  of  the  property 
included  in  the  lease  of  1846.  If  not,  this  would  only  be  another  mode  of  evading 
the  statute.  A  landlord  makes  a  long  lease  of  a  farm  at  a  rack  rent  payable  to  hino- 
self,  a  man  advanced  in  years.  He  then  grants  the  property,  subject  to  the  lease,  to 
a  charity.  This  is,  in  fact,  only  another  mode  of  reserving  to  himself  the  full  annual 
value  of  the  land  during  the  continuance  of  the  lease.  In  what  way  can  the  case  be 
really  said  to  be  varied,  if  the  grant  be  to  trustees,  in  trust  to  pay  an  annuity  to 
the  grantor  for  his  life,  and,  subject  thereto,  for  charitable  purposes,  or  if  the  grant 
be  to  trustees,  subject  to  a  lease  of  similar  annual  value,  which  will,  or  probably  may, 
exceed  the  life  of  the  grantor.  It  is  true  that  this  lease  had  but  three  and  a  quarter 
years  to  run,  but  the  grantor  was  eighty-three  years  of  age,  and  died  in  less  than 
three  years  after  the  execution  of  the  deied.  How  is  the  Court  to  speculate  or  act 
upon  the  probable  duration  of  life  of  the  grantor,  or  set  this  probability  against  the 
duration  of  a  lease  1  The  only  safe  rule  seems  to  me  to  be,  to  hold  that  the  grantor, 
in  order  to  comply  with  the  provisions  of  the  statute,  must  grant  all  the  interest  he 
bond  fide  has  in  the  property  conveyed,  whether  from  rents  to  be  received  or  for  actual 
possession  at  the  time  of  the  grant,  and  in  addition  to  this,  that  he  shall  not,  [74]  in 
contemplation  of  such  grant  for  charity  purposes,  have  deprived  himself  previously  of 
any  portion  of  this  interest  in  favour  of  another,  under  any  expressed  or  implied 
agreement  that  be  is  to  derive  any  benefit  from  the  portion  so  previously  conveyed. 

This  grant  of  July  1850  is  defective  in  respect  of  the  former  of  these  propositions, 
by  reason  of  it  being  made  subject  to  the  lease  of  October  1846,  and  it  is  defective, 
aiso,  in  respect  of  the  latter  of  these  propositions,  by  reason  of  it  being  made  subject 
to  the  lease  of  1st  May  1850. 

I  am  of  opinion,  therefore,  that  the  deed  of  26th  July  1850  is  void,  as  being 
contrary  to  the  provisions  of  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36. 

I  have  next  to  consider  what  effect  the  acts  of  the  sister  Jane  Bunn,  which  have 
been  done  since  the  death  of  the  brother,  have  had  towards  confirming  the  grant 
intended  by  the  brother,  and  effecting  the  destination  of  this  property,  in  the  manner 
directed  by  him.  In  other  words,  whether  the  acts  of  Jane  Bunn,  the  sister,  since 
the  decease  of  her  brother,  have  either  rendered  valid  the  trusts  of  the  deed  of  July 
1850,  or  have  created  new  trusts  to  the  same  or  similar  effect. 

Jane  Bunn,  besides  being  the  sister  of  Thomas  Bunn,  was  his  heiress  at  law,  his 
sole  next  of  kin  and  the  residuary  devisee  and  legatee  of  all  his  property  which  could 
not  be  applied  for  the  performance  of  the  trusts  of  the  charity  pointed  out  by  him. 

Four  months  after  her  brother's  death,  Jane  Bunn  executed  the  indenture  bearing 
date  the  16th  September  1853.  [See  ante,  p.  62.]  This  indenture  appears,  on  the  [75] 
face  of  it,  to  have  been  attested  by  one  witness  only,  but  two  of  the  Plaintiffs,  who 
executed  the  deed  at  the  same  time  with  Jane  Bunn,  were  present  at  the  time  when 
she  executed  it,  although  they  did  not  sign  any  attestation  clause.  At  the  same  time 
Jane  Bunn  acknowledged  the  deed  before  the  same  two  Plaintiffs  for  the  purpose  of 
enrolment,  which  was  accordingly  done  in  Chancery  on  the  following  day,  the  17th 
September  1853. 

The  first  question  is,  was  this  deed  attested  by  two  witnesses  as  required  by  the 
statute  of  9  Geo.  2,  c  36  ?    In  all  other  respects  the  forms  required  by  the  Act  were 
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complied  with,  the  deed  was  duly  enrolled,  and  Jane  Bunn  survived  the  twelve  months 
required  by  the  statute. 

I  am  of  opinion  that  this  deed  was  not  properly  attested  by  two  witnesses  as 
required  by  the  statute.  What  is  meant  by  attesting  a  will  or  deed  1  It  means,  as  I 
nnaerstand  it,  that  one  or  more  persons  are  present  at  the  time  of  the  execution  of 
the  deed  for  that  purpose,  and  that,  in  evidence  thereof,  they  sign  the  attestation 
clause  stating  such  execution.  The  fact  that  any  number  of  persons  were  present 
when  Jane  Bunn  executed  the  deed  would  not  comply  with  tne  provisions  of  the 
statute,  if  they  did  not  sign  the  deed  as  witnesses  attesting  such  execution.  Were  it 
otherwise,  all  the  cases  on  powers,  which  require  the  strict  performance  of  the  condition 
attached  to  the  exercise  of  the  power  would  have  been  incorrectly  decided.  Nay,  in 
truth,  no  attestation  at  all  on  the  deed  would  be  necessary,  if  any  sufficient  number 
of  persons  were  present  at  the  time  and  saw  the  deed  executed,  although  their  presence 
was  without  any  object  relating  to  the  subject  of  the  deed.  In  this  case,  however,  it 
is  supposed  that  a  difference  is  to  be  found  in  the  fact  that  the  Plaintiffs  Whalley  and 
[76]  Wickham,  who  were  present  when  Jane  Bunn  executed  the  deed,  also  executed 
It  themselves ;  but,  in  my  opinion,  this  makes  no  difference ;  they  did  not  execute 
the  deed  eo  intuiiu,  that  is,  they  did  not  sign  the  deed  for  the  purpose  of  attesting  the 
execution  of  Jane  Bunn,  but  for  the  purpose  of  conveying  any  interest  they  had  or 
might  be  supposed  to  have  had  in  the  property.  This  cannot  be  converted  into  an 
attestation  of  Jane  Bunn's  execution. 

In  fact,  were  it  otherwise,  the  cases  decided  as  to  the  execution  of  powers  would 
be  all  wrong,  and  the  Statute  of  Mortmain  might  be  easily  evaded.  Three  tenants  in 
fee-simple  of  an  estate  might  convey  it  to  a  charitable  institution  without  any  attesta- 
tion at  all,  in  the  ordinary  sense  of  the  word ;  because,  according  to  the  argument  of 
the  Defendants  (the  trustees)  if  valid,  any  two  of  the  grantors  might  be  witnesses  of 
the  execution  of  the  deed  by  the  third,  ;^ovided  they  all  executed  the  deed  at  the 
same  time  and  in  each  other's  presence.  The  execution  of  this  deed,  therefore,  in  my 
opinion,  has  only  been  attested  by  one  witness.  If  this  opinion  be  correct,  the  omission 
of  the  attestation  by  a  second  witness  is  a  plain  violation  of  the  provisions  of  the 
statute,  and  this  deed  also  is,  in  my  opinion,  void. 

It  is  further  to  be  observed  that,  notwithstanding  this  deed,  Jane  Bunn  enjoyed 
the  property  as  long  as  she  lived,  which  was  until  the  10th  December  1862,  when  she 
died  at  the  age  of  ninety-three.  She  had  previously  made  a  will  making  certain 
specific  devises,  and  making  four  persons  her  residuary  legatees,  three  of  whom  and 
the  legal  personal  representatives  of  the  fourth  are  parties  Defendants  to  this  bill. 
But  by  this  will  she  did  not  dispose  of  the  property  included  in  either  of  the  deeds 
of  the  26th  of  July  1850,  or  that  of  the  16th  of  September  1853.  I  am,  therefore,  of 
opinion  that  the  here-TTTJ-ditaments  comprised  in  these  deeds  pass  to  the  heir  at  law 
of  Jane  Bunn,  and  as  the  certificate  of  the  Chief  Clerk  establishes  that  Charles  Kilson 
the  Defendant  is  such  heir  at  law,  he  is  entitled  to  a  declaration  accordingly  in  his 
favour. 

The  costs  of  all  parties  must  be  paid  out  of  the  property  in  dispute. 


[77]    LoBD  LiLFORD  V.  PowYS  Keck  (No.  3).    Dee.  18,  1865. 

[S.  C.  L.  R.  1  Eq.  347  ;  35  L.  J.  Ch.  302 ;  U  W.  E.  240.] 

Pecuniary  legatees  are  entitled,  as  against  the  devisee  (under  the  doctrine  of  marshal- 
ling assets),  to  stand  in  the  place  of  an  unpaid  vendor  whose  lien  has  exhausted 
the  personal  assets. 

The  testator.  Lord  Lilford,  devised  all  his  real  estates  to  the  Plaintiff  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  with  remainders  over.  (See  30 
Beav.  300.) 

He  died  in  March  1861. 

Between  the  date  of  his  will  and  his  death,  viz.,  in  November  1860,  the  testator 
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purchased  lands  intermixed  with  the  Bank  Hall  estate  {lb.  295)  fw  the  sam  of 
jC72,600.     The  purchase  had  not  been  completed  at  the  death  of  the  testator. 

The  testator  s  personal  estate  not  specifically  bequeathed  was  insufficient  to  pay 
both  his  debts  and  the  purchase-money  for  the  estate.  The  pecuniary  legatees  there- 
upon insisted  that  they  had  a  right  to  have  the  testator's  assets  marshafied,  so  as  to 
have  the  benefit  of  the  vendor's  lien  on  the  estate  for  their  unpaid  purchaae-moaey, 
in  case  such  lien  should  be  discharged  out  of  the  personal  estate. 

[78]  Mr.  Hobhouse,  for  the  Plaintiff.  Locke  King's  Act  (17  &  18  Vict.  c.  113) 
does  not  apply  to  anything  bat  mortgages.  There  is  no  right  to  marshal  in  this  case. 
The  legatees  rely  on  two  points,  first,  that  since  the  Wills  Act^  1  Vict.  c.  26,  a.  24,  a 
residuary  devise  is  not  specifia  That,  however,  has  not  been  definitely  determined, 
the  decisions  on  the  point  being  conflicting ;  Dady  v.  Hartridge  (1  Dru.  &  Sm.  236); 
Botheram  v.  Botheram  (26  Beav.  465) ;  Eddels  v.  Jokntm  (1  Oiff.  22) ;  PeamuM  v.  Twitt 
(2  Giff.  130) ;  Ennes  v.  STniih  (2  De  G.  &  Sm.  722,  735) ;  Mirehmue  v.  Seaife  (2  Myl. 
&  Cr.  695);  and  see  BamweU  v.  Ironmonger  (1  Drew.  &  Sm.  242);  Hood  v.  Hood 
(26  L.  J.  Ghana  616). 

[The  Mastsb  of  the  Rolls.  I  think  that  before  I  decide  that  point  I  tuast,  out 
of  respect  to  Yioe-Chancellor  Stuart,  consider  it  carefully.] 

Secondly,  the  legatees  say  that  they  are  entitled  to  the  benefit  of  the  veador's 
lien.  But  the  contrary  was  expressly  decided  by  Sir  John  Leach  in  fTifthe  v.  HennHcer 
(2  Myl.  &  K.  635).  He  held  that  a  person  having  devised  an  estate  which  he  had 
purchased,  and  the  vendor  having  after  his  decease  been  paid  a  part  of  the  purchase- 
money  which  remained  unpaid  at  the  testator's  death,  out  of  the  deceased's  personal 
estate,  the  pecuniary  legatees  had  no  right  to  stand  in  the  place  of  the  vendor  in 
respect  of  his  lien  upon  the  purchased  estate,  to  the  extent  of  the  sum  so  received. 
There  is  a  distinction  between  a  vendor's  lien  and  a  mortgage  on  the  estate.  In  the 
case  of  a  mortgage,  the  testator  has  converted  his  realty  into  personalty,  but  in  the 
case  of  a  purchase  of  real  estate  he  has  done  the  opposite.  Birds  v.  Adasy  (24  Beav. 
618)  is  inap 


[79]  Hie  also  referred  to  Jarman  on  Wills  (vol.  2,  ch.  46) ;  Tombs  v.  B^xh  (2 
Coll.  490). 

Mr.  Whitbread,  in  the  same  interest 

Mr.  Selwyn  and  Mr.  Cotton,  for  the  le^tees,  were  not  called  on. 

The  Master  of  the  Roli£  [Sir  John  Ilomilly].  I  am  of  opinion  that  there  is  no 
distinction  between  a  mortgagee's  and  a  vendor's  lien.  I  considered  it  in  Bird  v. 
Askey,  and  my  opinion  remained  unchanged.  Declare  that  the  legatees  are  entitled 
to  the  benefit  of  the  vendor's  lien  to  the  extent  to  which  he  has  exhausted  the  personal 
estate. 


[79]      BOBINSON  AND  ThE  ALLIANCE  BANK  V.  ThB  ChABTEBED  BaNE  OF  INDIA,  &C. 

Nm.  6,  9,  1865. 

[S.  C.  L.  R.  1  Eq.  32;  13  L.  T.  454;  14  W.  R.  71.  Distinguished,  In  re  Gre^m 
Life  Assurance  Sodety,  1872,  L.  R.  8  Ch.  446.  See  M<f<U  v.  Farquhar,  1878, 
7  Ch.  D.  610.] 

By  the  deed  of  settlement  of  a  company,  shares  might  be  transferred  to  any  person 
approved  by  the  court  of  directors;  but  it  provided  that  no  person  should  be 
entitled  to  become  a  transferee  unless  and  until  he  should  be  approved  of  by  the 
court.  Held,  that  the  power  of  rejection  must  be  exercised  reasonably,  and  that  a 
refusal  to  make  any  transfer  would  not  be  a  reasonable  exercise  of  it. 

A  general  demurrer  to  a  bill  filed  by  a  shareholder  against  directors,  who  had  a  dis- 
cretionary power  of  objecting  to  a  transferee,  to  compel  them  to  approve  of  a 
transfer  to  some  proper  person,  overruled,  the  bill  alleging,  in  substance,  that  they 
had  refused  to  make  any  transfer  at  alL 

The  bill  stated  to  the  following  effect : — 

In  1864  Mr.  Robinson  deposited  with  the  Plaintiff  company  seventy-five  shares 
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in  the  Defendant  company,  by  way  of  secnrity  for  money  then  advanced  by  the  [80] 
Plaintiff  company.  He  at  the  same  time  executed  a  deed  of  transfer,  but  not  in  the 
fonnprescribed  by  the  deed  of  settlement  of  the  Defendant  company. 

The  deed  of  settlement  of  the  Defendant  company  provided  the  following  formalities 
for  the  transfer  of  shares : — 

"Transfer  of  Shares. 

"  Article  48.  Subject  to  the  provisions  of  these  presents,  any  shareholder  may  sell 
and  transfer  all  or  any  of  his  shares  to  anv  other  person  approved  by  the  Court.' 

"  Article  49.  No  person,  not  being  a  lawful  claimant  of  a  share,  shall  be  entitled 
to  become  a  transferee  of  a  share  unless  and  until  he  be  approved  by  the  Court." 

In  July  1865  the  Plaintiff  company  instmcted  their  stock  brokers  (Messrs.  White- 
head) to  sell  these  shares,  "  and,  in  order  to  facilitate  transfers  to  the  purchasers, 
to  take  a  transfer  from  Mr.  Bobinson  to  one  of  themselves,  and  they  left  at  'the 
Defendant's  office  an  application  for  one  of  its  forms  of  transfers  of  the  shares 
to  Mr.  Jefi&ey  Whitehead.  The  company  refused  to  authorize  the  transfer  to  be 
prepared. 

The  solicitors  of  the  Plaintiff  company  wrote  the  following  letter  to  the  secretary 
of  the  Defendant  company : — 

"  We  are  instructed  by  the  Alliance  Bank  (Limited)  to  write  to  you  on  the  subject 
of  the  refusal  of  your  court  of  directors  to  permit  a  transfer  of  seventy-five  shares  in 
your  company,  which  are  at  present  standing  in  your  books  in  the  name  of  Mr.  G.  P. 
Bobinson."  It  then  stated  that  the  deposit  with  the  bank,  and  proceeded :  Lately 
"  they  applied  at  your  bank  for  a  form  of  transfer  of  the  shares  referred  to,  and  their 
broker  was  informed  [81]  by  you  that  the  directors  declined  to  allow  any  transfer  of 
Mr.  Bobinson's  shares.    We  now  beg  to  inquire  the  reason  of  such  refusd." 

On  the  8th  of  September  1866  the  soUoitors  of  the  Defendant,  in  answer  (after 
stating  the  48th  and  49th  rules),  proceeded  as  follows: — "We  have  advised  the 
directors  that  the  last  clause  entitles  them  to  withhold  approval  of  any  transferee, 
and  consequently  to  refuse  the  transfer  mentioned  in  your  letter,  and  that  they  are 
entitled  so  to  do  without  assigning  any  reason.  The  directors  have  decided  to  act  on 
our  opinion." 

The  bill  then  alleged  as  follows : — 

"  The  Plaintiffs  submit  that  the  Court  of  Directors  of  the  Defendant  company  is 
bound  to  act  on  equitable  principles  in  approving  or  disapproving  proposed  transferees 
of  shares,  so  that  no  unnecessary  or  inequitable  obstacles  may  oe  placed  in  the  way 
of  the  disposal,  by  shareholders,  of  their  shares ;  and  they  further  submit  that  any 
disapproval  by  the  said  Court,  under  the  said  Article  49,  ought  to  be  of  a  particulu 
proposed  transferee,  and  to  be  accompanied  by  such  reasons  as  may  enable  the 
applicant  to  dispute  the  same,  if  insufficient,  or,  if  sufficient,  to  propose  another  trans- 
feree, and  that  the  said  Court  cannot,  under  the  said  article,  object  to  a  transfer  of 
any  share  by  the  actual  holder  thereof." 

"  The  Plaintiffs  aver  and  submit,  that  no  just  ground  of  objection  existed  to  the 
said  Mr.  Jeffrey  Whitehead  as  transferee  of  the  said  shares,  and  that  by  the  refusal 
of  the  Defendant  company,  through  its  said  Court,  to  allow  the  said  proposed  transfer 
to  the  said  Mr.  Jeffrey  Whiteh^id,  or  any  other  tnmsfer  of  the  said  shares,  they 
<that  is,  both  the  Plaintiff  George  Palmer  Sobinson  and  the  Phuntiff  company)  have 
been  and  are  wrongfully  [82]  damnified  and  hindered  in  the  enjojnnent  of  their 
respective  legal  and  equitable  rights  and  interests  to  and  in  the  said  shares." 

The  bill  prayed  that  the  Defendant  company  might  be  decreed  to  approve  of  some 
proper  person,  to  be  nominated  by  the  Plaintiff  company,  as  entitled  to  become  a 
transferee  of  the  shares,  and  issue  proper  forms  and  register  such  transfers,  and  for 
an  injunction  to  restrain  the  refusing  to  allow  any  transfer  to  the  Plaintiffs,  or  some 
proper  nominee  of  the  Plaintiffs. 

To  this  bill  the  Defendant  company  filed  a  general  demurrer. 

Mr.  Selwyn,  Mr.  Be^gallay  and  Mr.  Bowring,  in  support  of  the  demurrer.  By 
the  deed  of  settlement,  which  regulates  the  rights  of  the  parties,  the  directors  have 
an  absolute  discretion  as  to  the  persons  to  be  iKlmitted  as  shareholders.    The  law  is. 
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th*t  a  partnership  cannot  be  changed  except  widi  the  consent  of  all  the  partners,  and 
that  no  new  partner  can  be  forced  on  die  old  firm.  If  it  were  otherwise,  a  person 
might  be  introduced  from  a  rival  concern,  who  would  obtain  access  to  all  the  secrets 
of  the  partnership.  It  depends  on  the  character,  solvency,  temper,  knowledge  and 
interest  of  a  person,  whether  he  may  or  may  not  be  a  desirable  person  to  introdooe 
into  a  company,  and  the  directors  are  not  bound  to  express  their  reasons  why  they 
may  not  consider  it  advisable,  having  remrd  to  the  interests  of  the  company,  to  admit 
a  particular  person  into  the  concern.  By  contract,  the  shareholders  have  reposed  in 
the  court  of  directors  an  absolute  right,  for  the  interests  of  the  company,  to  admit 
or  reject.  To  oblige  them  to  give  reasons  would  invite  discussions,  and  deprive  the 
company  of  the  protection  intended  by  the  articles  of  [831  association.  Their 
decision  is  final,  and  their  judgment  is  not  to  be  controlled  by  the  Courts  unless  they 
exercise  it  fraudulently.  The  mere  assertion  by  the  Plaintiffs  that  diere  are  no  just 
grounds  for  refusing  to  transfer  is  insufficient,  in  the  face  of  the  decision  of  the  board 
of  directors  to  the  contrary.  The  refusal  to  admit  a  number  of  persons  suoeeasively 
might  be  evidence  of  unfairness ;  but  here  the  refusal  is  of  a  particular  transfer,  "the 
transfer  mentioned  in  your  letter,"  that  is,  a  transfer  to  Mr.  Whitehead,  the  broker 
of  a  rival  bank.     That  of  itself  is  a  sufficient  reason. 

This  bill  asks  the  Court  to  create  a  new  partnership  against  the  assent  of  the  body 
of  existing  partners  expressed  by  the  directors. 

The  nght  of  transter  is  limited  by  the  deed  of  association,  it  amoanta  to  a  right 
to  transfer  with  the  assent  of  all  the  other  shareholders,  which,  for  convenience,  is  to 
be  given  by  the  board  of  directors. 

It  is  not  a  trust,  but  a  matter  of  internal  management,  widi  which  this  Court 
never  interferes,  except  in  cases  of  fraud ;  Poss  v.  HaitbaMt  (2  Hare,  461) ;  Modof  v. 
AUtm  (1  Phillipe,  790) ;  Indenoiek  v.  SneU  (2  Mac.  &  G.  216). 

Mr.  Hobhouse  and  Mr.  Westlake,  in  support  of  the  bill.  The  court  of  directors 
have  a  discretion,  it  is  true,  but  it  must  be  reasonably  exercised,  and  when  a  Plaintiff 
alleges  that  it  is  not  so,  this  Court  must  be  the  judge  and  determine  the  point  upon 
the  evidence  at  the  hearing.  Here,  according  to  the  allegations  of  the  bill,  the 
Defendants  not  only  refuse  to  transfer  to  Mr.  White-[81]-head,  but  they  refuse  to 
make  any  transfer  at  all,  and  thus  prevent  the  owners  of  property  from  dealing  with 
it.  The  Plaintiffs'  object  is  only  to  realize  their  security,  and,  according  to  the 
admitted  facts,  there  is  no  just  ground  of  objection  to  the  proposed  transferee. 

Mr.  Selwyn,  in  reply.  Assume  that  the  judgment  of  the  directors  must  be 
reasonably  exercised,  stUl  this  Court  cannot  be  appealed  to,  unless  some  fact  is 
distinctly  stated  on  the  bill  to  shew  that  the  directors  do  not  intend  to  exeroise  their 
judgment  reasonably  and  fairly.  There  is  no  allegation  of  a  refusal  of  every  transfer, 
though  it  is  sought  to  be  made  out,  not  from  an  allegation  in  the  bill,  but  from  the 
construction  of  a  letter.  The  Defendants  object  to  an  agent  of  a  rival  company,  who 
may  attend  their  meetings,  examine  their  books  if  he  should  think  fit,  and  even  file  a 
bill  on  behalf  of  himself  and  all  the  other  shareholders. 

Dec.  9.  Thx  Mastbr  of  thb  Rolls  [Sir  John  Romilly].  This  demurrer  is,  in 
fact,  a  contest  between  two  banks,  viz.,  the  Alliance  Bank  and  the  Bank  of  India, 
London  and  China. 

The  Plaintiff  Robinson  is  owner  of  seventy-five  shares  in  the  Defendant  bank ;  he 
has  pledged  them  to  the  Plaintiff  bank  as  security  for  money  advanced.  The  Plaintiff 
bank  required  this  security  to  be  realized,  and,  using  the  name  of  Robinson,  sell  the 
shares.  The  Defendant  bank  in  substance  says,  "  We  will  not  approve  of  the  nominee 
of  the  Plaintiff  bank,  whosoever  he  may  be."  That  is,  as  I  believe,  the  question  which 
is  intended  to  be  raised  in  this  suit ;  it  cannot,  however,  be  [86]  properly  determined 
on  this  demurrer  as  the  allegations  now  stand. 

The  two  clauses  which  relate  to  this  subject  are  the  48th  and  49th.  The  48th  i> 
this : — "  Subject  to  the  provisions  of  these  presents,  any  shareholder  may  sell  sod 
transfer  all  or  any  of  his  shares  to  any  other  person  approved  by  the  Court." 

The  next  clause  is,  "  No  person,  not  being  a  lawful  cUimant  of  any  share,  shall 
be  entitled  to  become  a  transferee  of  a  share  unless  and  until  he  be  approved  by  the 
Court."    I  am  not  at  all  clear  what  is  meant  by  "  a  lawful  claimant "  in  this  clause. 

The  question  is,  whether  the  Defendant  bank  can  be  compelled  to  approve  of  & 
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person  as  transferee,  who  is,  in  all  other  respects,  a  fit  person,  except  that  he  is  a 
nominee  of  a  rival  bank.  I  think  that,  though  this  is,  as  I  believe,  the  question  to  be 
tried,  it  is  not  clearly  raised  on  this  bill  and  demurrer.  The  letter  of  7th  of  September 
1865  from  the  solicitors  of  the  Plaintiff  company  says  this : — "Lately,  however,  they 
applied  at  your  bank  for  a  form  of  transfer  oi  the  shares  referred  to,  and  their  broker 
was  informed  bv  you  that  the  directors  declined  to  allow  any  transfer  of  Mr.  Robin- 
son's shares.  We  now  beg  to  inquire  the  reason  of  such  refusal."  That  is  an  allegation 
that  they  would  not  allow  the  transfer  of  any  of  the  shares  at  all.  The  answer  to 
that  is,  giving  a  copy  of  the  two  clauses  of  the  deed  and  settlement,  and  saying,  "  We 
have  advised  the  directors  that  the  last  clause  entitles  them  to  withhold  the  approval 
of  any  transferee,  and,  consequently,  to  refuse  the  transfer  mentioned  in  your  letter, 
and  they  are  entitled  to  do  so  without  assigning  any  reason.  The  directors  have 
decided  to  act  on  our  opinion." 

[86]  I  think  that  is  a  statement  by  the  Defendant  company,  that  they  will  not 
allow  any  transfer  at  all,  and  not  merely  that  they  will  not  allow  a  transfer  to  a  rival 
banking  company. 

The  Plaintiffs  also  aver  that  there  is  no  just  ground  of  objection  to  the  transferee 
Mr.  Whitehead,  and  that,  W  the  refusal  of  the  company,  through  its  court,  to  allow 
the  proposed  transfer  to  Wliitehead,  or  any  other  transfer,  they  are  prevented  from 
the  enjoyment  of  their  property.  I  entertain  no  doubt  that  the  board  of  directors  of 
the  company  must  exercise  the  power  given  them  by  this  proviso  reasonably,  and  that 
to  refuse  to  allow  any  transfer  to  be  made  to  anybody  would  not  be  a  reasonable 
exercise  of  their  power.  Whether  it  would  be  so  with  respect  to  the  transferee  of  a 
rival  bank,  which  would  enable  thepi  to  investigate  its  concerns  or  the  like,  I  express 
no  opinion.  But  thinking  that  the  demurrer  was  bond  fide  filed  for  raising  that 
question,  I  propose  to  overrule  it  and  reserve  the  costs  untU  the  hearing. 

If  the  question  I  have  adverted  to  is  really  the  question  between  the  parties,  I 
shall,  in  point  of  fact,  merely  reserve  it  until  the  hearing.  (Note. — See  Bermingham 
V.  Shmdan,  33  Beav.  660;  Pinkett  v.  Wright,  2  Hare,  120.) 

[87]    Young  v.  Smith.    Dee.  9, 1865. 

[S.  C.  L.  R.  1  Eq.  180 ;  11  Jur.  (N.  S.)  963.    See  Lee  v.  Lee,  1876,  4  Ch.  D.  179 ; 
In  re  De  Boif  Trust,  1885,  31  Ch.  D.  86.] 

A  marriage  settlement  recited  an  agreement  that  the  after-acquired  property  of  the 

wife  should  be  settled,  but  the  covenant  to  settle  was  on  the  part  of  the  husband 

only.    Held,  that  the  wife  was  not  bound  by  it. 
Where  they  are  inconsistent,  the  operative  part  of  a  deed  prevails  over  the  recitals ; 

but  where  the  operative  part  is  ambiguous,  the  recitals  may  be  resorted  to  to 

explain  the  ambiguity. 

In  1835,  upon  the  marriage  of  Mr.  and  Mrs.  St  John,  certain  property  was  settled 
on  the  usual  trusts. 

The  settlement  recited  that  it  was  also  agreed,  upon  the  treaty  for  the  said 
intended  marriage,  that  in  case  anv  propertjr  or  effects,  either  real  or  personal,  of  the 
value  of  £500  at  one  time,  shoula  at  any  time  thereafter  during  the  said  intended 
coverture  descend  or  devolve  to  Helen  St.  John  or  to  Oliver  St.  John  in  her  right, 
such  property  and  effects  should  be  settled  upon  the  same  or  the  like  trusts  as  were 
therein  expressed  and  declared  concerning  the  said  trust  funds  and  premises  so  agreed 
to  be  thereby  settled,  as  aforesaid. 

The  operative  part  of  the  deed,  after  settling  the  specified  property,  fwrther  toitnessed 
that  in  pursuance  and  further  performance  of  the  said  agreement,  Oliver  St.  John 
covenanted,  that  if,  at  any  time  or  times  during  the  said  intended  coverture,  any 
real  or  personal  property  of  the  value  of  £500,  at  any  one  time,  should  descend  or 
devolve  to  or  vest  in  Helen  St.  John  or  to  Oliver  St.  John  in  her  right,  then  and  in 
that  case,  and  as  often  as  the  same  should  happen,  he,  Oliver  St.  John,  his  heirs, 
executors  or  administrators  would  make,  do  and  execute,  or  cause  and  procure  to  be 
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done  and  execated,  all  such  deeds,  asrignmenta,  conreyances  and  assuranoes  in  tbe 
law,  whatsoever,  which  would  be  necessary  and  proper  for  conveying,  aaaigi' 
assuring  and  confirming  the  said  real  and  personal  estate,  in  such  manner  as  that  [ 
(regard  being  had  for  the  nature  and  Quality  of  the  premises  respectively)  the 
real  and  personal  estate  should  be  vested  in  the  trustees  or  trustee  for  the  time  being 
of  the  settlement^  upon  and  for  the  trusts,  intents  and  purposes  as  would  best  aira 
nearest  correspond  with  the  trusts,  intents  and  purposes  thereinbefore  declared  and 
contained  of  and  concerning  the  trust  monies  ana  premises  thereby  settied. 

Oliver  St.  John  died  on  the  16th  dav  of  November  1844. 

In  1862,  upon  the  death  of  her  mother  (the  tenant  for  life),  Mrs.  St.  John  became 
entitled  to  a  share  in  the  residuary  real  and  personal  estate  of  her  tether  (aboat  £2447 
stock),  who  had  died  in  1841. 

The  question  was,  whether  this  sum  was  bound  by  the  covenant  to  setde  contained 
in  the  deed  of  1835. 

Mr.  Selwyn  and  Mr.  Herbert  Smith,  for  Mrs.  St.  John,  and  Mr.  Jessel  for  an 
incumbrancer.  The  fund  in  question  is  not  subject  to  the  trusts  of  the  settlement. 
It  is  not  an  executory  instrument,  and  the  covenant  is  that  of  the  husband  alone, 
which  in  no  respect  binds  the  wife.  If  the  recital  and  the  operative  part  do  not 
agree,  the  latter  must  prevail.  The  contract  is  that  of  the  husband,  and  was  merely 
intended  to  control  his  marital  interest. 

The  case  is  governed  by  the  authorities :  Peachey  on  Settlements  (p.  523) ;  Bamaden 
Y.  Smith  (2  Drew.  298) ;  Bad  v.  Kenriek  (1  Jur.  (N.  S.)  897) ;  Ore^  v.  Shmi  (2  Giff. 
398). 

[89]  Mr.  Baggallay  and  Mr.  Archibald  Smith,  for  the  trustees  of  the  settlement 
The  first  question  is,  whether  this  property,  which  remained  reversionary  until 
1862,  comes  within  the  terms,  "descend  or  devolve  to  or  vest  in"  the  Petitioner 
during  the  coverture. 

[The  Mastkb  of  the  Bolls.    I  am  disposed  to  think  it  does.] 

Then  comes  the  second  question,  whether,  taking  the  recital  and  operative  part 
together,  they  amount  to  a  contract  between  the  parties  that  this  property  should  be 
settled,  for  if  so  the  Petitioner  is  bound  to  settle  it.  The  law  is  that  whenever  there 
is  an  apparent  agreement  between  the  parties  that  an  act  shall  be  done,  though  there 
be  no  express  words  of  covenant,  yet,  if  the  parties  set  their  seals  thereto,  it  will 
amount  to  a  covenant;  HoUis  v.  Carr  (Freeman  (C.  C),  3,  and  3  Swanst  638).  In 
that  case,  the  deed  contained  a  recital  of  an  intention  to  levy  a  fine ;  there  was  no 
covenant  to  levy  it,  but  only  that  the  fine  should  be  for  the  security  of  a  portion.  It 
was  held  that  this  constituted  a  covenant  to  levy  the  fine.  Here  the  agreement  recited 
is  positive  that  such  property  and  effects  shall  be  settled." 

This  case  is  like  Jfidcher  v.  Butcher  (14  Beav.  222),  where  it  was  agreed  between 
all  parties,  but  the  covenant  was  that  of  the  husband  alone,  yet  it  was  held  binding 
on  the  wife.  Hammond  v.  Hammond  (19  Beav.  29)  is  distinguishable,  for  there  the 
husband's  covenant  was  limited  to  acts  "  so  far  as  he  was  concerned,"  and,  therefore, 
did  not  extend  to  the  wife.  The  wife,  who  has  executed  the  settlement,  is  [90]  bound 
by  it  and  estopped  from  setting  up  anything  contrary  to  the  agreement  expressed  in 
the  deed. 

The  covenant  on  the  part  of  the  husband  only  is  taken  from  the  old  forms  used 
previous  to  Pwdew  v.  Jackson  (1  Buss.  1),  when  it  was  supposed  that  a  husband  had 
the  power  of  disposing  of  the  reversionary  interest  of  his  wife. 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
Petitioner  is  entitled  to  an  order  for  the  transfer  to  her  of  this  fund. 

It  is  important  to  keep  the  separate  parts  of  a  deed  clear  and  distinct ;  the  recitals 
and  operative  parts  ought  to  be  carefully  distinguished  :  where  they  are  at  variance, 
the  operative  part  is  that  which  is  officious,  and  the  recital  is  ineffectual  and  produces 
no  effect.  A  recital  may  explain  an  ambiguity  in  the  operative  part,  but  it  cannot 
have  the  effect  of  introducing  a  covenant  into  it.  A  very  dangerous  result  would 
follow  if  I  held  otherwise,  for  I  should,  by  means  of  this  recital,  introduce  into 
the  body  of  this  deed  a  covenant  on  the  part  of  the  lady  to  settle  her  after-acquired 
property. 

The  recitals  in  deeds  are  occasionally  very  loosely  framed,  but  I  adhere  to  what 
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I  said  in  Hammond  ▼.  Hammmtd  (19  Beav.  29),  to  the  effect  that  where  the  operative 
part  of  a  deed  is  at  variance  with  the  recital,  the  proper  mode  of  dealing  with  the  case 
IS,  to  act  on  the  operative  part,  unless  and  antil  the  deed  has  been  reformed.  The 
recital  ma?  still  be  used  as  evidence  in  a  suit  for  reforming  the  settlement. 

[91]  The  effect  of  this  deed  is  simply  this : — The  recital  states  that  it  is  agreed 
that  the  wife's  future  property  shall  be  settled,  and  the  husband  alone  covenants  to 
settle  it.  I  do  not  know  on  what  principle  I  can  control  the  operative  part  of  a  deed 
by  the  recital,  and  extend  it  if  I  cannot  restrict  it.  Here,  in  order  to  bind  the 
Petitioner,  I  must  strike  out  the  covenant  of  the  husband,  and  introduce  one  of  the 
husband  and  wife. 

I  am  of  opinion  that  this  would  be  unwarranted  by  any  authority. 

In  Butcher  v.  Bvieher  (14  Beav.  222),  the  agreement  between  the  parties  was 
contained  in  the  operative  part  of  the  deed,  and  I  was  of  opinion  that  it  was  part  of 
the  operative  part  of  the  deed,  and  constituted  a  covenant  by  all  parties.  Here  I  find 
nothing  in  the  operative  part  but  the  husband's  covenant  that  he  will  settle.  The 
useful  office  of  a  recital  is  to  explain  any  ambiguity  in  the  operative  part,  as  in  the 
case  of  Moore  v.  Magrath  (Cowper,  9)  in  regard  to  the  parcels.  But  it  would  be  a  very 
different  thing  to  introduce  a  covenant  by  another  person. 

The  case  of  Hollis  v.  Carr  (2  Freem.  (C.  C.)  3,  and  3  Swan.  638)  is  very  distinct. 
There  was  a  recital  of  an  intention  to  levy  a  fine,  and  the  covenants  declared  the 
uses  of  the  fine  to  be  to  secure  a  sum  of  money  on  the  property.  The  deed  would 
have  been  inoperative  without  the  fine,  and  when  you  agree  to  do  an  act,  it  implies  a 
covenant  to  do  all  which  is  necessary  to  perfect  it. 

I  am  of  opinion  the  Petitioner  is  entitled  to  an  order  for  the  transfer  to  her  of 
the  fund. 

[92]    In  re  Insole.    Dec.  9.  1865. 

[S.  C.  L.  R.  1  Eq.  470;  35  L.  J.  CJh.  177 ;  13  L.  T.  455 ;  11  Jur.  (N.  S.)  1011 ;  14 
W.  R.  160.  Followed,  In  re  Emen/'s  Trusts,  1884,  50  L.  T.  197.  See  WaiU  v.  Morland, 
1888,  38  Ch.  D.  137.] 

Husband  and  wife  mort^;aged  the  wife's  reversionary  interest  in  a  fund.  Afterwards, 
and  before  the  reversion  fell  into  possession,  the  wife  obtained  a  decree  for  judicial 
separation.  Upon  the  reversion  afterwards  falling  in,  in  the  husband's  lifetime : 
Held,  that  the  moHgage  did  not  affect  it,  and  that  the  fund  belonged  absolutely  to 
the  wife. 

Mr.  Insole  died  in  1831,  having  bequeathed  one-sixth  of  his  personal  estate  to 
Thomas  Insole  for  life,  with  remainder  to  his  children. 

In  1850  Eliza  (one  of  the  six  children  of  Thomas  Insole)  married  Alfred  Puckle, 
and  in  1864  Mr.  and  Mrs.  Puckle  executed  a  mortgage  to  the  CJonsolidated  Investment 
and  Assurance  Company  for  £125  and  interest,  and  they  afterwards  executed  a  second 
mortgage  to  Mr.  Bwker. 

In  1863  Mrs.  Puckle  obtained  a  decree  for  judicial  separation  from  her  husband. 

In  1865  Thomas  Insole,  the  tenant  for  life,  died,  and  the  trustees  paid  Mrs.  Puckle's 
share  (£427)  into  Court. 

This  was  a  petition  by  Mrs.  Puckle  and  of  the  persons  to  whom,  in  1864,  she 
had  mortgaged  her  interest,  praying  payment  to  them  of  the  fund  according  to  their 
interests. 

Mr.  Bagshawe,  in  support  of  the  petition.  The  Petitioners  are  entitled  to  the 
fund  discharged  of  the  mortgages  executed  prior  to  the  judicial  separation  and  of  all 
claim  of  Mr.  Puckle.  The  mortgages  which  were  executed  by  Mr.  and  Mrs.  Puckle 
affected  only  the  husband's  interest,  and  in  no  respect  bound  Mrs.  Puckle,  and  the 
interest  of  the  husband  determined  by  the  decree  of  judicial  separation.  By  the  20 
&  21  Vict  [9S]  c.  85,  s.  25  (1857),  Mrs.  Puckle,  from  the  date  of  the  sentence  and 
while  it  continues,  is  to  be  considered  as  a  feme  sole  with  respect  to  property  which 
she  may  acquire  or  which  may  come  to  or  devolve  upon  her.     And  by  the  21  &  22 
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Vict,  c  108,  property  of  or  to  which  the  wife  was  posseesed  or  entitled  for  mi  estate 
in  remainder  or  reversion,  at  the  date  of  the  decree  of  judicial  separation,  is  included 
in  the  protection  given  by  that  decree. 

Mr.  Schomberg  and  Mr.  Speed,  for  the  company  and  for  Mr.  Barker.  The 
statutes  of  1857  ai|d  1858  cannot  alter  the  aoteeedent  rights  under  the  mortgage  of 
1854.  The  mortgage  by  the  husband  and  wife,  no  doubt,  gave  only  a  defeasible 
title,  that  is,  the  mortgagee  took  subject  to  the  chance  of  the  husband  surviving  the 
period  of  the  reversion  falling  into  possession.  Subject  to  that  condition  and  to  the 
right  to  a  settlement,  the  husband  and  his  mortgagees  took  an  absolute  interest  in  the 
fund.  Mrs.  Puckle  is  entitled  to  a  settlement  of  the  fund,  m  in  Be  Whittnt^am't 
Trust,  but  that  will  give  her  a  life  interest  only.  The  first  Act  merely  applies  to 
property  which  might  devolve  on  the  wife  after  the  decree,  and  the  secoacC  though 
extending  to  reversions,  means  subject  to  the  existing  charges  and  mortgages  prior 
to  the  Act.  The  mortgages  of  the  wife  alone  cannot  prevail  against  the  prior  ones  of 
herself  and  husband. 

Thb  Masteb  of  thk  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  the 
Petitioners  are  entitled  to  the  order  which  they  ask.  In  fact,  the  only  effect  of  t 
mortgage  of  the  reversionary  interest  of  a  married  woman  by  the  husband,  thongli 
the  ^e  joins  in  it,  is  to  mortgage  the  interest  of  the  husband  alone,  and  nothing 
[94]  more.  A  person  who  makes  advances  on  such  a  security  runs  the  risk  that,  at 
or  before  the  time  of  pajrment  arrives,  the  husband  will  have  been  able  to  acquire  tiw 
charged  property.  The  clause  of  the  20  &  21  Vict.  c.  108,  disposes  of  the  right  of 
husband ;  for  the  moment  the  judicial  separation  takes  place,  the  right  of  the  husband 
is  gone  as  if  he  were  dead.  The  first  Act  applies  to  "  property  of  every  descripdon, 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her."  The  second 
Act  includes  reversions  to  which  the  wife  was  entitled  at  the  date  of  the  decree,  and 
this  was  a  reversion  which  came  to  her  after  a  separation.  The  husband  mortgages 
a  legacy  which  was  payable  to  her  after  the  death  of  her  father ;  but  if  the  husbfuid 
had  died  previously  to  that  period,  the  mortgage  would  have  been  worth  nothing. 

The  first  Act  says,  that  "  property  of  every  description  "  may  be  disposed  of  by 
her,  in  all  respects,  as  a,  feme  sole;  she  may  sell,  mortgage  or  squander  it;  then  why 
am  I  to  cut  down  the  words  and  say  she  can  only  dispose  of  a  life  interest  in  it?  The 
clause  goes  on  to  say  that  on  her  decease  it  shall  "  go  as  if  her  husband  had  been 
then  dead."  Therefore,  as  soon  as  the  judicial  separation  takes  place,  she  may  deal 
with  her  property  in  all  respects  as  a  feme  sole ;  she  may  assign  or  leave  it  to 
whomsoever  sne  pleases,  and  if  she  dies  intestate,  her  husband  is, excluded,  subject  to 
what  may  happen  in  case  she  should  return  to  live  with  her  husband. 

The  Respondents  are  not  entitled  to  costs  out  of  the  fund. 

[96]    MoNTEFiORE  V.  Behrens.    Dee.  7,  1865. 
[S.  C.  L.  R.  1  Eq.  171.     Distinguished,  In  re  Holland  [1901],  2  Ch.  145.] 

A  married  woman  became  entitled  to  a  legacy.  Her  husband  settled  it  on  her  and 
her  children,  reserving  to  himself  a  life-estate,  determinable  on  his  bankruptcy, 
&c.     Held,  that  the  limitation  was  valid. 

Property  was  settled  on  A.  B.  until  bankruptcy,  &c.,  or  until,  by  any  act  or  default  of 
A.  B.  or  by  any  other  ways,  it  should  become  vested  in  or  the  property  of  any 
other  person.  A  creditor  of  A.  B.  obtained  a  judgment  against  him  and  a  charge, 
under  the  1  &  2  Yict.  c.  110,  s.  14,  on  the  fund :  Held,  that  A.  B.'s  interest  had 
thereby  determined. 

On  the  marriage  of  Mr.  and  Mrs.  Behrens  in  1843,  a  sum  of  £10,000  consola, 
which  belonged  to  Mrs.  Behrens,  was  settled  on  her  for  life,  and  after  her  death  to 
pay  the  dividends  to  Mr.  Behrens  "  until  Sampson  Lucas  Behrens  should  at  any  time 
assign,  transfer  or  in  any'manner  part  with  the  same  dividends  and  annual  produce,  or 
any  part  or  parts  thereof,  or  should  execute  any  assignment  or  other  assurance,  con- 
tract, act,  matter  or  thing  whatsoever,  by  means  whereof  the  same  should  be  aliened 
or  incumbered,  either  at  law  or  in  equity,  or  until  Sampson  Lucas  Behrens  should 
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assiKQ,  transfer,  or  in  any  manner  part  with  the  same,  or  any  part  or  parts  thereof, 
or  should  execute  any  assignment  or  other  assurance,  oontraot^  act,  matter  or  thing 
whatsoever,  by  means  whereof  the  same  should  be  aliened  or  incumbered,  either  at 
law  or  in  equi^,  or  until  (if  it  should  so  happen)  Sampson  Lucas  Behrens  should  be 
declared  a  bankrupt,  or  take  the  benefit  of  anv  Act  or  Acts  of  Parliament  for  the  relief 
of  insolvent  debtors,  or  the  said  dividends  and  annual  produce  or  the  beneficial  interest 
intended  for  Sampson  Lucas  Behrens  under  the  trust  thereinafter  contained  of  and  in 
the  said  moiety  of  £10,600  £3  per  cent,  consolidated  annuities,  or  any  part  thereof, 
respectively,  should  otherwise,  by  the  act  or  default  of  Sampeon  Lucas  Behrens,  or 
by  operation  of  law  without  his  act  or  default,  or  by  any  other  ways  or  means, 
become  vested  in  or  the  property  of  any  other  person  or  persons  whomsoever ;  and 
from  and  after  the  determination  of  the  trust  declared  for  the  benefit  of  Samuel 
Lucas  Behrens,  on  certain  trusts  for  the  children  of  the  marriage. 

[96]    In  1846  Mrs.  Behrens  became  entitled  to  a  legacy  of  £500,  which  was 
transferred  by  the  executors  to  the  trustees  of  the  settlement,  to  beheld  on  the  same 
trusts  as  those  expressed  in  the  settlement  of  1843,  and  a  memorandum  to  that  effect 
was  endorsed  on  the  settlement 
Mrs.  Behrens  died  in  1854. 

In  March  1858  Mr.  Hughes  obtained  a  charging-order  on  the  £500  for  £54,  6s. ; 
and  in  April  1858  Messrs.  Gamps  and  Partridge  obtained  a  charging-order  on  the 
£500  for  £3,  15s.  lid.  debt,  and  £9,  8s.  costs. 

In  March  1864  Mr.  Behrens  was  duly  declared  an  outlaw  in  the  county  of 
Middlesex. 

This  suit  was  instituted  by  the  trustees  for  the  performance  of  the  trusts,  and  a 
question  arose  as  to  the  forfeiture  by  Mr.  Behrens  of  his  interest  in  the  settled 
property. 

Mr.  Jessel,  for  the  Plaintifiis. 
Mr.  Renshaw,  for  the  children. 

Mr.  Freeman,  for  the  Defendant  Hughes.  The  £500  belonged  to  the  husband  in 
right  of  his  wife,  and  the  wife,  who  was  then  sufficiently  provided  for  by  the  prior  settle- 
ment of  the  £10,000,  bad  no  equity  to  any  further  settlement.  Practically,  therefore, 
the  £500  belonged  to  Mr.  Behrens  himself,  and  the  law  does  not  allow  a  man  to  settle 
his  own  property  in  such  a  way  as  to  go  over  on  his  bankruptcy,  or  in  any  other  way 
so  as  to  defeat  the  legal  rights  of  his  creditors.  [97]  The  cbuse  of  forfeiture  is 
therefore  void ;  Higinbolham  v,  Hokne  (19  Yes.  88). 

The  charging-order  created  no  forfeiture;  it  was  no  act  of  the  debtor.  The 
charge  under  1  &  2  Vict.  c.  110,  s.  14,  was  not  one  created  by  the  debtor  himself, 
and  It  only  gave  to  the  creditor  the  same  remedia  as  if  the  debtor  had  charged  the 
£500.     There  was  no  forfeiture,  at  all  events,  until  the  outlawry. 

Mr.  Pemberton,  for  Camps  and  Partridge,  cited  WhitjUHd  v.  Priekett  (13  Sim.  259). 
Thb  Mastbs  of  thb  Bolu  [Sir  John  Romillyl  I  am  against  you  on  both 
points.  This  was  the  wife's  property,  and  I  think  that  she  was  entitled  to  have  it 
settled  if  she  and  her  husband  thought  fit  that  it  should  be,  and  that  he  could  give 
up  his  marital  claims  without  waiting  to  be  compelled  to  do  so.  It  is  the  same  thing 
as  if  the  settlement  had  been  made  oy  the  Court,  or  as  if  the  trustees  had  resisted 
payment  of  the  legacy  until  a  settlement  of  it  had  been  made.  According  to  the 
authorities,  the  wife  herself  might  have  filed  a  bill  for  that  purpose,  and  this  is 
certain : — that  if  a  suit  had  been  instituted,  and  the  husband  and  wife  had  agreed  on 
these  as  the  terms  of  a  settlement,  the  Court  would  have  settled  the  legacy  at  once, 
and  then  all  the  trusts  of  this  settlement  would  have  been  valid  and  binding. 

The  words  are  these :  the  income  is  to  be  paid  to  him  until  by  his  act  or  default 
or  by  operation  of  law  it  becomes  the  property  of  another  person.  He  has  done  that 
by  which  (except  for  the  proviso)  it  would  become  the  property  of  the  creditor. 

[96]  It  is  impossible  to  say  that  a  charging-order  is  not  a  chaz^  If  I  were  to 
decide  otherwise,  I  must  then  hold  that  a  charge  is  not  a  charge.  It  is  true  that  a 
judgment  creates  a  charge  on  lands,  but  not  on  stock,  and  that  von  must  obtain  a 
charging-order  upon  the  judgment  for  that  purpose ;  but  that  has  been  obtained,  and 
it  has  become  a  charge  on  the  property  chareed. 

The  result  is,  that  the  fund  must  be  handed  over  to  the  children. 
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[98]    Dk  Hoghton  v.  Monky.    Nov.  22,  Dee.  6,  1865. 

[S.  C.  L.  R.  1  Eq.  154 ;  13  L.  T.  447 ;  14  W.  B.  169 ;  affirmed  on  appeal, 
L.  R.  2  Ch.  164;  15  L.  T.  403;  16  W.  R  214.] 

The  principle  of  this  Ckxirt,  established  by  a  great  number  of  cases,  is  that  it  will  not 
interfere  between  volunteers  (in  the  legal  sense  of  the  term),  but  will  leare  tiiem 
to  their  remedy  at  law,  whatever  that  may  be.  The  Court  will  neither,  at  the 
instance  of  the  donor  who  repents  his  gift^  cause  the  deed  of  gift  to  be  delivered 
up,  nor  will  it,  at  the  instance  of  the  donee,  interfere  to  complete  an  imperfect 
deed  of  gift. 

A  purchaser  for  value  of  real  estate  cannot  come  into  the  Court  of  Chancery  to  hare 
a  prior  voluntary  deed,  void  under  the  27th  Eliz.  c.  5,  delivered  up  to  be  cancelled. 
The  Court,  in  such  a  case,  leaves  both  parties  to  theu-  legal  rights  and  remedies. 

A.  B.  entered  into  a  voluntary  a^eement  as  to  a  leasehold  with  C.  D.,  and  he  after- 
wards contracted  to  sell  it  to  £.  F.  for  valuable  consideration.  Held,  that  a  suit 
by  K  F.  against  A.  B.  and  C.  D.,  to  have  the  rights  of  the  parties  declared  and  the 
voluntary  agreement  cancelled,  could  not  be  maintained. 

All  the  parties  to  the  present  suit  were  officers  in  a  volunteer  rifle  r^ment,  whose 
headquarters  were  at  Hoxton. 

The  Defendant  Mr.  Cotton  kept  a  tavern  at  Hoxton,  adjoining  to  which  there 
was  a  piece  of  leasehold  land  used  as  a  drilling-ground  for  the  regiment.  In  1861 
Mr.  Cotton,  thinking  it  would  be  beneficial  to  turn  in  increasing  and  improving  his 
business,  by  establishing  the  rifle  corps  in  that  place,  purchased  this  piece  of  uiod, 
which  was  held  at  a  peppercorn  rent  for  £500. 

[99]  Some  negotiations  afterwards  took  place  between  Mr.  Cotton  and  Mr.  Money 
(the  lieutenant-colonel  of  the  regiment)  as  to  this  land.  On  the  16th  of  February  1862 
Mr.  Money  wrote  to  the  Plaintiff  (the  colonel  of  the  n^ment)  pressing  him  to  buy 
the  land.  Mid  to  let  it  at  as  small  a  rental  as  he  could  to  the  corps.    [See  post,  p.  103.] 

To  this  the  Plaintiff  replied  that  he  was  prepared  to  purchase  for  £630  and  sublet 
it  to  the  regiment  for  seven  years  for  £50  a  year.     [See  post,  p.  104.] 

On  the  3d  of  March  1862  the  Plaintiff  sent  Mr.  Money  a  cheque  for  the  purchase- 
money  ;  it  was,  however,  never  paid  over,  but  was  returned  to  the  Plaintiff  some  time 
afterwards.  The  purchase  from  Cotton  was  not  completed,  and  some  misunderstand- 
ing respecting  the  matter  having  taken  place  between  Cotton  and  Mr.  Money,  Cotton, 
on  the  11th  of  March  1862,  wrote  to  Money  stating  he  was  willing  to  give  the  regiment 
"  the  full  and  entire  use  "  of  the  piece  of  ground  for  the  remainder  oi  the  lease,  if  the 
regiment  should  so  long  exist,  and  that  he  would  give  £200  for  building.  The 
regiment  was  to  level  the  ground  and  pay  £1  per  annum  "  as  an  acknowledgment  that 
the  ownership  of  the  lease  still  remained  with  him." 

Mr.  Money,  on  receiving  this  letter,  signed  it  and  had  it  stamped  as  a  lease,  and 
paid  the  £1  rent.  Disagreements  subsequently  took  place  in  consequence  of  Mr. 
Money  having  claimed  the  land. 

On  the  24th  of  May  1864  Cotton  agreed  in  writing  to  sell  the  land  to  the  Plaintiff 
for  £550  without  any  reservation  whatever  (except  as  to  a  disputed  right  claimed  by 
Mr.  Money  in  respect  of  the  letter  addressed  to  him  by  Mr.  Cotton  dated  the  11th  of 
March  1862). 

[100]  On  the  10th  of  June  1864  Money  purported  to  assign  the  leasehold  to  the 
Defendant  Hook  (a  captain  in  the  regiment)  and  to  himself  in  trust  for  the  corps. 

This  suit  was  instituted  on  the  20th  of  July  1864  by  De  Hoghton  against  Money, 
and  against  Cotton  and  Hook,  insisting  that  the  letter  of  the  11th  of  March  1862 
had  been  obtained  from  Cotton  by  "  surprise,  concealment  and  improper  influence," 
and  was  void. 

The  bill  prayed  a  declaration  of  the  rights  of  the  parties ;  that  the  letter  of  the 
11th  of  March  1862  might  be  cancelled;  that  the  conveyance  to  Hook  might  be 
declared  void ;  for  the  specific  performance  of  the  agreement  of  the  24th  of  May 
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1864,  and  that  Cotton  might  execute  a  conveyance,  and  that  Money  and  Hook  might 
join  in  it. 

Mr.  Bagmllay,  Mr.  Jesael  and  Mr.  W.  D.  Bruce,  for  the  Plaintiff,  cited  Cooke  v. 
LamoUe  (ISBeav.  240). 

Mr.  Southgate  and  Mr.  Stock,  for  Cotton,  did  not  oppose,  and  referred  to  the 
8  &  9  Vict.  c.  106. 

Mr.  Selwyn,  Mr.  C.  T.  Simpson  and  Mr.  T.  Salter,  for  Money  and  Hook,  referred 
to  26  &  27  Vict.  c.  65,  8.  25  ;  Tas^  v.  Small  (3  Myl.  &  Cr.  63). 

Mr.  Jessel,  in  reply.     Wright  v.  Venum,  (7  H.  of  L.  Cas.  35). 

[101]  Dee.  6.  The  Master  of  the  aous  [Sir  John  Itomillyl.  This  is  a  suit 
for  the  specific  performance  of  a  contract  entered  into  between  the  Plaintiff  and 
Defendant  Mr.  Cotton  on  the  24th  May  1864,  for  the  assignment  of  a  piece  of  land 
held  by  him  on  leasehold  tenure,  and  also  for  the  delivering  up  and  cancellation 
of  a  letter  of  the  11th  of  March  1862,  written  by  the  Defendant  Mr.  Cotton  and 
sent  to  the  Defendant  Mr.  Money. 

The  specific  performance  is  a  matter  of  course,  no  one  resists  it.  The  question 
is,  what  is  to  be  done  with  the  letter  t  The  prayer  of  the  bill,  for  this  purpose,  is 
novel  in  form,  but  one  which  the  pleader  evidently  was  compelled  to  adopt  from  the 
circumstances  of  the  case.     It  is  as  follows : — 

That  the  rights  of  the  parties  may  be  declared,  and  that  it  may  be  declared  that 
the  letter  of  the  11th  of  March  1862  conveyed  no  estate  or  interest  to  Money,  and 
was  intended  to  operate  as  a  revocable  licence ;  that  the  indenture  of  the  10th  of  June 
1864  may  be  declared  void  and  cancelled ;  that  the  agreement  of  the  24th  of  May 
1864  may  be  specifically  performed,  and  that  Money  and  Hook  may  join  in  the  assign- 
ment, and  for  an  injunction  against  Money  and  Hook  to  prevent  them  interfering 
with  the  ground. 

The  facts  of  the  case  are  as  follows  : — ^The  Plaintiff  was  the  colonel  of  the  6th 
Tower  Hamlets  Bifle  Volunteers,  the  Defendant  Mr.  Money  is  the  lieutenant-colonel 
of  that  corps,  and  therefore  commands  it,  and  in  whom  all  of  the  property  of  the 
corps  vests.  The  other  Defendant,  Mr.  Cotton,  is  also  an  officer  in  that  corps,  and 
was,  at  the  time  when  the  transaction  occurred,  the  owner  of  the  Royal  Standard 
Tavern,  where  he  seems  to  have  carried  on  a  thriving  business  [102]  as  a  victualler, 
in  the  immediate  neighbourhood  of  the  place  where  the  6th  Tower  Hamlets  Rifle 
Volunteers  carried  on  their  drills  and  parades  and  where  their  headquarters  were 
established.  Adjoining  to  the  regimental  drill  hall  was  a  triangular  piece  of  ground 
of  a  little  under  half  an  acre  in  size,  which  might  be  made  extremely  commodious  for 
the  drilling  of  the  corps  and  for  the  erection  of  a  mess-room  and  a  library.  In  1861 
Mr.  Cotton  bought  the  residue  of  the  term  in  this  plot  of  land  for  £500 ;  the  residue 
of  the  term  was  thirty-five  years  from  22d  June  1862,  and  the  rent  was  a  peppercorn. 
The  conveyance  was  made  to  him  in  1862.  I  think  that  the  fair  result  of  the  evidence 
is,  that  Mr.  Cotton  bought  this  piece  of  land  thinking  that  it  would  be  beneficial  to 
him  in  increasing  and  improving  the  business  he  carried  on,  by  drawing  to  or  establish- 
ing the  rifle  corps  in  that  place.  On  the  1st  of  August  1861  Mr.  Cotton  wrote  a  letter 
to  Mr.  Money,  which  was  as  follows : — 

"  Royal  Standard,  City  Road,  August  1st,  1861. — Sir, — I  have  much  pleasure,  in 
accordance  with  my  promise,  in  forwarding  you  ten  guineas,  and,  at  the  same  time, 
allow  me  to  express  a  wish  that  your  company  may  continue  to  prosper  as  it  has  done 
since  you  took  the  command.  The  splendid  manner  in  which  you  have  taken  posses- 
sion of  this  building  is  most  commendable,  and  places  the  corps  in  a  position  to 
carry  out  their  military  arrangements  second  to  none  in  the  metropolis,  and  only 
second  to  the  South  Middlesex  in  the  suburbs.  If  I  might  be  allowed  the  liberty,  I 
should  most  Respectfully  suggest  that  a  reading-room  would  be  a  valuable  and  highly 
appreciated  addition  to  the  conveniences  you  have  already  secured.  I  am  not  aware 
that  your  premises  will  admit  of  such  a  thing ;  if  not,  I  am  prepared  to  build  you 
one  with  an  entrance  entirely  [103]  distinct  from  my  premises.  Hoping  that  this 
proposition  may  be  received  by  you  favorably,  and  that  the  inclosed  donation  will 
be  sufficient  to  make  me  an  honorary  member  of  your  corps. — I  have  the  honor  to 
be,  Sir,  yours  most  respectfully,  "  Geokge  Cotton." 

R.  vin.— 27 


Digitized  by 


Google 


834  DB  HOOHTON  V.  MONET  asUT.lM. 

But  there  is  nothing  in  it  to  shew  that  this  was  to  be  sratoitoos. 

After  this,  some  negotiation  took  place  between  Mr.  (^tton  and  Mr.  Money,  and 
on  the  16th  of  February  1862  Mr.  Money,  writing  to  the  Plaintiff,  gives  the  foUoviing 
account  of  this,  and  ma^es  a  proposal  which  was  accepted  with  a  Utde  qiulificati<ni. 
Mr.  Money's  letter  is  as  follows  : — 

"  10th  February  1862. — ^Last  night  Mr.  Cotton's  solicitor  said  'let  any  man  take 
the  purchase  off  his  hands.'  The  ground  is  well  worth  the  money,  and  anyone  may 
have  it  at  the  cost  price  to  Mr.  Cotton.  I  have  no  doubt  you  would  find  it  a  fair 
investment ;  it  is  a  large  piece  of  land  in  the  centre  of  a  thickly  populated  ndgh- 
bourhood  with  all  Mr.  Sturt's  property  round,  and  it  must  increase  in  value,  as  that 
property  has  so  immeasurably  increased.  It  has  thirty  odd  years  to  run,  at  a  most 
trifling  ground-rent,  and  the  price  is  something  under  £550.  Your  money  would  be 
perfectly  safe,  and  if  vou  would  build  the  room  upon  it,  and  (if  yon  like  it)  lease  the 
whole  to  us  at  as  small  a  rental  as  you  could,  you  would  really  be  conferring  a  great 
boon  on  the  corps  and  one  most  calculated  to  make  us  hold  our  heads  above  water. 
You  know  that  I  have  it  not  in  my  power  to  do  such  a  thing  myself  or  I  would  not 
ask  you. — ^Ever  most  truly  yours,  "  6.  H.  Monky." 

[104]  The  Plaintiff's  answer  to  Mr.  Money  is  as  follows : — 

"  22d  February  1862. — My  dear  Money, — Under  the  circumstances  stated  in  your 
note  of  the  16th  instant  (assuming  there  are  no  objectionable  covenants  and  the 
ground-rent  to  be  nominal),  I  am  prepared  to  purchase  Mr.  Cotton's  lease  of  thirty- 
two  years  at  the  price  paid  by  him,  say  £530.  This  effected,  I  am  further  prepared 
to  sub-lease  it  to  yourself  and  others,  on  behalf  of  the  regiment,  for  seven  years,  at  £50 
per  annum.  As  I  should  subscribe  £50  annually,  so  long  as  I  remain  connected  with 
the  corps,  the  rent  during  such  time  would  amount  to  ntZ.  The  conveyance  to  me 
must  be  free  of  cost,  and  the  regiment  will  be  at  liberty  to  erect  such  buildings  on 
the  land  as  they  consider  requisite. — ^Yours  very  truly,  "  Hinry  Hoghton." 

This  went  on  for  some  time,  and  an  appointment  was  actually  made  to  complete 
the  transaction  and  pay  the  price  (a  cheque  for  which  had  been  sent  by  the  Plaintiff 
on  the  3d  of  March  1862),  when  the  whole  was  stopped  by  a  letter  written  by  Mr. 
Cotton  to  Mr.  Money,  which  is  as  follows : — 

"March  11th,  1862. — My  dear  Colonel, — I  much  regret  the  apparent  little  mis- 
understanding that  has  occurred  between  you  and  myself  respecting  the  purchase  of 
the  ground  adjoining  the  new  drill  hall.  It  is  perhaps  now  hardly  worth  while  to  go 
into  explanations,  which  I  can  better  give  verbally  when  we  meet.  However,  I  wish 
you  and  the  ofScers  of  the  6th  Tower  Hamlets  Rifles  to  clearly  understand  that  it 
was  always  my  intention  and  wish  that  the  regiment  should  enjoy  the  use  of  that 
piece  of  ground  at  my  ex-TlOSI-pense  and  for  the  period  of  my  lease,  if  the  regiment 
should  exist  so  long,  and  tiiat  1  would  build,  for  the  use  of  the  regiment,  a  mess-room. 
Of  course  it  was  not  my  intention  to  part  with  the  lease  itself,  and  in  case  the  regiment 
should  cease  to  exist  before  the  termination  of  my  lease,  or  in  case  the  regiment 
should  not  require  the  ground,  then,  and  in  either  of  these  cases,  it  would  return  to 
me  as  the  owner  of  the  lease.  Now,  to  terminate  all  misunderstandings  upon  the 
point,  permit  me  to  say  that  I  am  now  willing  to  give  our  regiment  (the  6th  Tower 
Hamlets),  for  the  whole  term  of  my  lease,  the  full  and  entire  use  of  that  piece  or 
parcel  of  ground  situate  near  the  new  drill  hall,  Hozton,  formerly  a  theatre,  and  of 
which  I  have  purchased  the  remainder  of  the  lease  from  Mr.  Thome,  if  the  regiment 
should  exist  so  long  and  if  the  regiment  should  require  it  for  that  period,  upon  this 
understanding : — tbit  the  regiment,  from  its  own  funds  or  otherwise,  will  level  or 
cause  to  be  filled  up  the  said  piece  of  ground,  and  will  so  prepare  the  same  as  to  fit 
it  for  a  proper  drill  ground,  for  which  purposes  only  it  is  to  be  used.  I  will  also  give 
to  the  regimental  funds  the  sum  of  £200,  to  be  used  for  the  purpose  of  building  an 
armory  and  mess-room,  with  other  accommodations  for  the  use  of  the  said  regiment^ 
and  for  regimental  purposes  only.    The  building  may  be  placed  upon  the  said  piece 
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of  ground  in  any  position  you,  as  colonel  of  the  regiment,  may  select,  with  this  further 
understanding : — that  all  the  covenants  of  my  lease  are  to  be  binding  upon  and  fulfilled 
by  the  regiment,  and  that  the  ground  and  mess-room  shall  be  kept  in  a  proper  state 
of  repair,  and  thiat  the  regiment  shall  pay  or  cause  to  be  paid  to  me,  or  to  my  executors 
or  administrators,  the  sum  of  £1  sterling  per  annum,  so  long  as  they  continue  to  hold 
and  enjoy  the  use  of  the  said  piece  of  ground  and  mess-room,  as  an  acknowledgment 
that  the  ownership  of  the  lease  remains  still  with  me,  or  with  my  [106]  executors  or 
administrators  for  the  time  being.  And,  upon  your  paying  to  me  £l  in  advance,  you 
may  consider  that  this  letter  at  once  gives  you  the  full  right  and  legal  title  to  use  the 
aforesaid  piece  of  ground  as  effectually,  and  to  all  intents  and  purposes,  as  though  a 
regular  lease  had  been  executed  between  us. — ^I  am,  dear  Colonel,  yours  very  trufy, 

"G.  Cotton." 

It  certainly  does  seem  very  singular  that  when  the  terms  of  the  sale  of  the  land 
bad  been  settled,  the  deed  prepared  accordingly,  the  money  sent  for  the  payment  of 
the  price  and  a  day  fixed  on  for  the  completion  of  it,  Mr.  Cotton,  who  had  hitherto 
insisted  on  receiving  this  price,  should  suddenly  determine  to  give  the  whole  piece  of 
land  gratuitously  to  the  regiment.  I  call  it  gratuitously,  because,  in  my  opinion,  the 
sum  of  £1  a  year  cannot  be  considered  as  a  consideration  for  the  sale  of  the  property, 
nor  indeed  is  it  so  treated  in  the  letter  itself ;  but  it  is  referred  to  simply  as  a  nominal 
acknowledgment  of  ownership  in  Mr.  Cotton,  in  the  event  of  the  corps  being  disbanded. 
The  circumstances  under  which  the  letter  was  written  and  signed  are  oescribed  by 
Mr.  Grissell,  a  captain  in  the  regiment,  and  by  Mr.  Cotton  himself.  [His  Honor  read 
it ;  but  it  shewed,  in  the  opinion  of  the  Court,  that  no  fraud,  pressure,  misrepresenta- 
tion or  undue  influence  had  been  practised  on  Mr.  Cotton.]  As  soon  aa  Mr.  Money 
received  the  letter,  he  made  the  most  he  could  of  it ;  he  signed  it  himself  as  if  it  had 
been  a  mutual  agreement,  he  caused  his  signature  to  be  attested,  he  then  caused  the 
document  to  be  stamped  as  a  lease,  and  subsequently,  when  this  bill  was  threatened, 
he  caused  to  be  prepared  and  executed  an  indenture  of  the  10th  of  June  1864,  whereby 
he  purported  to  convey  the  leasehold  property  to  the  Defendant  Mr.  [107]  Hook,  a 
captain  in  the  regiment,  and  to  himself  in  trust  for  the -corps. 

On  the  24th  of  May  1864,  and  apparently  with  the  object  of  getting  rid  of  the 
effect  of  this  letter  of  the  11th  of  March  1862,  or  any  effect  that  it  might  be  supposed 
to  have,  an  agreement  was  entered  into  between  the  Plaintiff  and  the  Defendant  Mr. 
Cotton  for  selling  the  land  to  the  Plaintiff,  subject  to  the  right  claimed  by  Mr.  Money, 
and  this  bill  was  filed  on  the  20th  of  July  1864. 

The  question,  in  this  state  of  circumstances,  is,  what  is  the  character  and  effect  of 
this  letter  of  the  11th  of  March  1862,  and  whether  it  is  of  such  a  description,  that 
this  Court  can  order  it  to  be  delivered  up  to  be  cancelled  1 

In  the  first  place,  I  am  of  opinion  that  this  document  was  not  obtained  by  fraud, 
misrepresentation  or  undue  influence.  I  am  of  opinion,  on  the  evidence  both  of  Mr. 
Cotton  and  Mr.  Grissell,  which  I  have  read,  that  Mr.  Cotton  fully  understood  the 
value  of  the  property,  and  what  he  was  offering  to  give  up,  and  though  the  letter  was 
obtained  somewhat  hastily,  no  pressure  or  improper  influence  was  exercised  for  that 
purpose.  It  was,  in  my  opinion,  purely  voluntary,  and  my  belief  is,  that  Mr.  Cotton 
«xpected  to  derive  advantages  from  his  act  of  generosity  which  have  not  been  realized ; 
but  whether  this  surmise  ot  mine  be  or  be  not  correct,  it  cannot,  in  my  opinion,  affect 
the  question  I  have  to  decide. 

The  question  is,  can  I  declare  this  document  to  be  void  or  order  it  to  be  delivered 
ap  to  be  cancelled )  I  will  first  examine  it,  as  if  it  had  been  a  deed  under  seal,  [108] 
and  consider  how  I  could  have  dealt  with  it,  if  an  application  had  been  made  by  Mr. 
Cotton  to  have  it  delivered  up  and  cancelled  before  the  contract  of  the  24th  of  May 
1864  was  entered  into  between  Mr.  Cotton  and  the  Plaintiff.  I  will  next  consider 
how  the  matter  is  affected  by  the  subsequent  contract  of  the  24th  of  March  1864 
between  the  Plaintiff  and  Mr.  Cotton ;  and,  finally,  I  will  consider  how  the  case  is 
varied  by  the  fact  that  the  document  in  question  is  not  a  deed,  but  simply  an 
instrument  signed  by  Mr.  Cotton. 

The  principle  of  this  Court,  established  in  a  great  number  of  cases,  is,  that  it  will 
not  interfere  between  volunteers,  in  the  legal  sense  of  the  term,  but  will  leave  them 
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to  their  remedy  at  law,  whatever  that  may  be.  The  Court  will  neither,  at  the  inatanoe 
of  the  donor,  who  repents  his  gift,  cause  the  deed  of  gift  to  be  delivered  um  nor  will 
it,  at  the  instance  of  the  donee,  interfere  to  complete  an  imperfect  deed  of  gift.  This 
subieoi;  is  very  fully  discussed  by  Sir  James  Wigram  in  the  case  of  Meek  v.  Kettlaodl 
(1  Hare,  464),  and  is  laid  down  in  so  many  cases  that  it  is  unnecessary  to  refer  to 
them ;  I  have  had  the  case  repeatedly  before  me,  and  the  decisions  on  the  aabjeet 
are  familiar  to  every  practitioner  in  the  Court  If,  therefore,  this  had  been  a  deed 
and  Mr.  Cotton  had  required  it  to  be  delivered  up  to  be  cancelled,  the  Court  could 
not  properly  have  interfered. 

I  have  next  to  consider  whether  the  contract  entered  into  with  the  Plaintiff  by 
Mr.  Cotton  in  any  respect  alters  the  case,  and  in  my  opinion  it  does  not  It  is  true 
that  the  statute  of  the  27th  Eliz.  c.  5  makes  a  voluntary  conveyance  of  land  void,  as 
against  a  purchaser  for  value ;  but  although  this  is  the  case,  even  where  the  purchaser 
had  notice  of  the  voluntary  deed,  [1091  it  has  never  been  held  that  a  purchaser  for 
value  could  come  into  this  Court  to  have  the  voluntair  deed  delivered  up  to  be 
cancelled.     It  leaves  both  parties,  in  such  a  case,  to  their  legal  rights  and  remedies. 

Lastly,  can  the  circumstance  that  this  document  is  not  under  seal  alter  the 
principles  of  equity  as  applicable  to  this  case.  I  am  of  opinion  that  it  cannot.  Those 
principles  do  not  depend  on  the  nature  of  the  instrument,  but  upon  this :  that  as 
between  donor  and  donee,  where  everything  is  straightforward  on  both  sides,  this 
Court  will  not  assist  either  party,  that  it  is  not  a  matter  of  equity  or  good  conscience, 
that  a  repenting  donor  should  be  allowed  to  recall  his  gift,  or  that  he  should  be  com- 
pelled to  complete  the  gift  he  had  promised  to  make. 

The  document,  in  this  case,  is  a  mere  informal  instrument,  which  has  but  little 
efScacy  at  law.  If  Colonel  Money  had  instituted  a  suit  to  have  a  regular  assignment 
of  the  lease,  it  is  difScult  to  see  how  that  suit  could  have  been  supported.  It  makes 
no  difference,  in  this  matter,  that  Colonel  Money  claims  no  bondjuie  personal  interest 
in  the  land,  and  onlv  claims  it  as  a  trustee  for  the  regiment  If  Mr.  Cotton  had  filed 
a  bill  to  have  it  delivered  up  and  cancelled,  it  is  equally  difBcult  to  understand  on 
what  equitable  ground  such  a  suit  could  have  been  supported.  But  this  bill  seems  to 
have  been  framed  on  the  supposition  that  the  contract  between  Mr.  Cotton  and  the 
Plaintiff  gave  the  Plaintiff  a  right  to  a  relief  in  equity,  which  Mr.  Cotton  himself 
could  not  have  enforced.  In  my  opinion  this  is  erroneous,  and  although  the  sale  for 
value  in  some  cases  may,  by  virtue  of  the  statute  of  the  27th  Eliz.  c.  5,  give  the 
purchaser  an  advantage  at  law  which  the  donor  could  not  have  obtained  directly,  it 
does  not,  in  equity,  [1101  have  any  such  effect,  but  the  purchaser  can  only  do  what 
the  vendor  himself  could  nave  done. 

In  truth,  I  was  somewhat  at  a  loss  to  understand,  during  the  argument,  the  reasons 
which  have  induced  the  Plaintiff  to  file  this  bill  The  document  in  question  of  the 
11th  of  March  1862  conveys  no  legal  estate,  and,  if  it  did,  then,  upon  the  conveyance 
by  Mr.  Cotton  to  the  Plaintiff,  he  might  have  brought  his  ejectment.  If  the  document 
has  any  legal  operation  at  all,  it  appears  to  me  to  be  confined  to  giving  Colonel  Money 
a  tenancy  from  year  to  year,  which  might  have  been  determined  by  a  proper  notice 
to  quit  and  if  Colonel  Money  had  then  come  to  this  Court  for  assistance,  he  would 
have  been  met  by  that  series  of  cases  to  which  I  have  already  referred,  of  which 
Meek  v.  Kettlewell  (1  Hare,  464),  before  Vice-chancellor  Wigram,  and  which  I  have 
already  mentioned,  is  an  instance. 

It  is  true  that,  throughout  the  observations  I  have  hitherto  made,  I  have  treated 
the  document  of  11th  March  1862  as  a  purely  voluntary  instrument,  and,  on  con- 
sidering the  document  itself,  such  it  is  in  my  opinion.  It  is,  I  think,  obvious  that 
the  conveyance  of  a  leasehold  property,  which  has  thirty-five  years  remaining  of  its 
term,  and  which  is  then  worth  jC500,  in  consideration  of  a  rent  of  20s.  per  annum, 
cannot  be  supported  as  a  purchase  for  valuable  consideration.  The  inadequacy  of 
the  price  would  be  a  badge  of  fraud,  if  it  were  so  treated.  (See  Toumend  v.  Taker,  3& 
Law  J.  Chanc.  608.)  Unquestionably,  the  conveyance  may  be  supported  as  a 
voluntary  gift  by  the  donor  to  one  he  was  disposed  to  favour.  If,  for  instance,  it 
had  been  conveyed  to  a  charity  on  such  terms,  it  would  not  be  considered  as  a  purchase 
by  the  institution  ;  but  it  might  well  be  treated  as  a  gift  to  it,  if  the  instrument  bad 
been  [111]  executed  by  a  person  who  understood  the  full  nature  and  effect  of  the 
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imtrament  he  waa  executing.  Bat  if  it  be  aasamed  that  I  am  mistakea  ia  this  view 
of  the  case,  and  that  the  document  of  the  11th  of  March  1862  can  really  be  treated 
as  a  legitimate  sale  of  the  leasehold  for  a  valuable  consideration,  then  it  is  obvious 
that  this  Court  could  not  interfere  to  cancel  a  document  which  was  given  for  value 
received  by  the  person  who  signed  it,  and  who  did  so  with  a  full  knowledge  of  what 
he  was  doing,  and  without  any  undue  influence  being  used  against  him. 

The  bill  also  prays  the  delivery  up  and  the  cancellation  of  the  deed  of  10th  June 
1864;  but  it  follows  necessarily,  from  what  I  have  said,  that  this  Court  cannot 
interfere  to  order  the  deed  of  the  10th  June  1864  to  be  delivered  up  to  be  cancelled. 
If  I  am  right  that  the  document  of  11th  March  1862  gave  Mr.  Money  nothing  which 
he  could  convey  to  Mr.  Hook  himself,  unless  it  be  a  tenancy  from  year  to  year,  there 
is  nothing  more  by  the  deed  of  June  1864,  now  vested  in  them  or  either  of  them.  It 
is  simply  as  if  a  stranger  should  take  upon  himself  to  convey  the  estate  of  another  to 
a  third  person.  For  the  same  reason  I  cannot  order  Mr.  Money  and  Mr.  Hook  to 
join  in  executing  a  proper  legal  assignment  to  the  Plaintiff  of  the  land  in  question  as 
prayed  by  the  bill ;  either  there  is  nothing  in  them  or  either  of  them  by  reason  of 
the  document  of  the  11th  of  March  1862,  or  the  deed  of  the  10th  of  June  1864,  or,  if 
there  be,  the  parties  must  be  left  to  their  remedy  at  law,  and  this  Court  will  not 
interfere. 

The  bill,  in  my  opinion,  fails,  as  regards  the  Defendant  Colonel  Money  and  Captain 
Hook,  and  must  be  dismissed  against  them  with  costs ;  the  decree  against  Mr.  Cotton 
is  of  course,  but  without  costs,  because  it  [112]  was  never  opposed  by  him ;  in  fact  it 
is,  in  a  great  measure,  for  the  benefit  of  Mr.  Cotton  that  this  suit  has  been  instituted. 
(Note. — Affirmed  by  Lord  Justice  Turner,  December  18,  1866.) 


[112]    Tait  v.  Lathbuby.    Dee.  15,  16,  1865. 

[S.  C.  L.  R.  1  Eq.  174;  11  Jur.  (N.  S.)  991 ;  14  W.  R.  216.] 

A  marriage  settlement  of  personalty  empowered  ^the  trustees  to  sell  it,  and  invest  the 
produce  in  real  estate.  The  estate  was  to  be  held  on  corresponding  trusts  and  to 
be  considered  personal  estate.  There  was  an  express  power  to  sell  the  securities  to 
be  purchased,  and  to  reinvest  the  produce,  from  time  to  time,  but  no  express  power 
to  sell  the  purchased  estate.  The  trustees  invested  the  fund  in  a  real  estate. 
Held,  that  they  had  a  power  of  sale  over  it,  and  could  give  good  receipts  for  the 
purchase-money. 

By  the  settlement,  made  in  1836,  on  the  marriage  of  Mr.  and  Mrs.  Bryan,  a  fund 
was  settled  on  Mrs.  Bryan  for  life  without  power  of  anticipation,  with  remainder  for 
the  children  of  the  marriage. 

The  trustees  were  empowered,  with  the  consent  of  Mrs.  Bryan,  to  sell  the  trust 
stock,  funds  and  securities,  and  invest  the  produce  in  the  purchase  of  freehold  or 
copyhold  estates,  to  be  conveyed  to  the  trustees  and  their  heirs,  upon  such  trusts  as 
would  best  and  nearest  correspond  with  the  then  subsisting  trusts,  thereinbefore 
declared,  of  the  said  trust  stocks,  funds  and  securities,  it  being  thereby  declared  that 
such  real  estates,  when  so  purchased  in  pursuance  of  the  power,  should  be  considered 
persona]  estate  for  the  purposes  of  the  said  settlement  and  go  accordingly.  And  it 
was  thereby  further  provided  that  it  should  be  lawful  for  the  trustees  with  the  like 
consent,  to  make  sale  of  all  or  any  part  of  the  said  trust  stocks,  funds  and  securities, 
to  be  so  purchased  under  the  trusts  thereinbefore  contained,  and  to  place  out  and 
invest  the  monies  arising  by  such  sale  or  sales,  from  time  to  time,  on  good  security  of 
freehold,  copyhold  or  leasehold  estates  by  way  of  mortgage,  or  upon  trust  for  sale 
either  in  England  or  Wales,  or  in  [113]  Gk)vemment  securities  or  Parliamentary 
funds  in  England,  and,  from  time  to  time,  to  alter,  vary  and  transpose  such  securities 
or  funds  so  to  be  taken ;  and  the  monies  placed  thereupon  should  be  vested  in  the 
trustees,  respectively,  upon  the  same  trusts,  and  to  ana  for  the  same  intents  and 
purposes,  ana  with  the  same  powers,  as  were  therein  declared  concerning  the  trust 
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stocks,  funds  and  securities,  respecttvely,  or  such  of  them  aa  should  be  then  sabsistang 
and  capable  of  taking  effect. 

The  trustees,  in  1860,  sold  out  the  fund  (£3886  stock),  and  invested  it  in  the 
purchase  of  a  copyhold  property  at  Turnham  Grreen. 

In  1865  the  trustees  aereed  to  sell  the  copyhold  property  to  the  Defendant,  Mr. 
Lathbury,  for  £4500,  but,  though  a  willing  purchaser,  he  decUned  to  compete,  on  the 
ground  that  the  trustees  were  not  empowered,  by  the  settlement,  to  sell  toe  copyhold 
and  give  good  discharges  for  the  purchase-money  thereof. 

Mr.  f^dis,  for  the  Flaintifis.  The  trustees  hare  a  power  to  sell  this  property ;  it 
is  expressly  declared,  by  the  settlement,  that  it  shall  be  held  on  similar  trosts,  which 
includes  the  trust  for  sale,  and  be  considered  personal  estate  for  the  purposes  of  the 
settlement  and  go  accordingly.  There  is  also  a  power  to  sell  and  reinvest  the  produce, 
and  in  addition  to  this,  the  performance  of  the  trusts  will  require  a  sale  of  the  copy- 
holds, for  the  purposes  of  a  division.  In  such  a  case,  a  power  to  convert  is  necessarily 
given  to  the  trustees ;  Master  v.  De  Crcimar  (11  Beav.  184) ;  EUm  v.  BUon  (Na  2) 
(27  Beav.  634). 

The  trustees  have  a  power  to  give  sufScient  di»n.l4]-charges  for  the  purchaae- 
monev ;  Dorain,  v.  WiUdiire  (3  Swan.  699) ;  22  &  23  Vict,  c  35,  s.  23. 

Mr.  Lewin,  contrL  The  trustees,  I  admit,  had  power  to  give  good  receipts,  the 
trusts  being  of  a  permanent  character,  and  it  being  impossible  to  throw  the 
responsibility  of  seeing  to  the  performance  of  the  trust  on  a  purchaser ;  but  here,  the 
trustees  have  not  at  present  any  power  to  sell.  There  is  no  power  to  sell  the  real 
estate,  but  only  the  stock,  funds  and  securities.  The  copyholds  were  to  be  held  not 
upon  the  trusts  before  mentioned,  but  "  upon  such  trusts  as  would  best  and  nearest 
correspond  with  the  then  subsisting  trusts,"  this  shews  an  intention  to  retain  it  in 
specie  upon  corresponding  trusts.  The  lands  are  to  be  considered  personal  estate  for 
the  purposes  of  the  settlement  and  go  accordingly,  but  there  is  no  power  to  convert 
them. 

Mr.  Eddis,  in  reply.  The  question  is,  whether  it  was  intended  that  the  real  estate 
should  remain  permanently  in  the  same  state  of  investment ;  if  so,  why  was  it  to  be 
considered  personal  estate  1  It  was  personal  estate  for  all  the  purposes  of  the  settle- 
ment, and  therefore  the  investment  in  real  estate  was  a  temporary  security  for  the 
trust  property. 

The  Master  of  the  Ilou;s  [Sir  John  Bomilly].  I  will  read  the  settlement  and 
carefully  look  into  the  case.  What  makes  it  the  more  important  is  this :  that  both 
parties  seem  to  wish  me  to  come  to  the  same  conclusion. 

[116]  Dee.  16.  The  Master  of  the  Bolls.  In  this  case  I  think  the  trustees 
have  a  sufficient  power  to  sell.  I  think  that  the  effect  of  it  is  this :  that  the  real 
estate  is  converted  into  personalty  and  is  to  be  treated  as  personal  estate  through  the 
whole  of  the  settlement.  That  being  the  true  construction,  it  is  not  necessary  to  go 
further,  as  it  gave  the  trustees  a  sufficient  power  of  selling,  and  I  will  so  declare. 

[116]    RowE  V.  Tonkin.    Nm.  2,  1865. 

[S.  C.  L.  R.  1  Eq.  9.] 

A  demurrer  to  part  of  the  bill,  unaccompanied  by  a  plea  or  answer  to  the  rest,  which 
is  put  in  before  the  expiration  of  the  time  for  filing  interrogatories,  is  irregular ; 
but  whether  it  would  be  regular  if  accompanied  with  a  voluntary  answer  to  the 
rest  of  the  bill,  gwere. 

This  was  a  motion,  on  behalf  of  the  Plaintiff,  to  take  a  demurrer  off  the  file  under 
die  following  circumstances : — 

The  bill  was  filed  on  the  13th  of  July,  and  the  Defendants  appeared  thereto  on 
the  21st  of  July.  On  the  same  day  and  before  any  interrogatories  had  been  filed,  the 
Defendants  filed  a  demurrer  to  part  of  the  bill,  viz. : — to  so  much  of  the  bill  as  sought 
an  account  of  what  was  due  from  the  testator  in  respect  of  a  debt  of  £100  and 
interest ;  but  they  filed  no  plea  or  answer  to  the  rest  of  the  bill.    The  time  for  filing 
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interrogatories  (XI.  Ck>n8.  Ord.  sect.  2)  (which  was  within  eight  days  after  the  time 
limited  for  the  appearance  of  the  Defendants,  i.e.,  eight  days  after  service  of  the  bill 
(X.  Cons.  Ord.  sect  3) )  had  not  expired  when  this  demurrer  was  filed ;  but  the 
Plaintiff  afterwards,  on  the  28th  of  July,  filed  interrogatories. 

Mr.  Southgate  and  Mr.  Bevir,  in  support  of  the  motion.  It  is  irregular  to  file  a 
partial  demurrer  before  the  [116]  time  to  file  interrogatories  has  expired.  It  is 
wholly  inconsistent,  in  point  of  pleadings,  with  the  right  of  the  Plaintiff  to  a  discovery. 
Before  the  15  &  16  Vict  o.  86,  s.  12,  which  enacts  that  "no  Defendant  shall  be  called 
upon  or  required  to  put  in  any  answer  to  a  bill,  unless  interrogatories  shall  have  been 
filed,"  it  was  irregular  to  file  a  demurrer  to  part  of  a  bill  without  pleading  to  or 
answering  the  rest.  That  Act  has  not  altered  the  practice.  The  case  of  Burton  v. 
JRoberison  (1  Johns.  &  Hem.  38)  is  distinguishable,  for  there,  the  time  for  filing 
interrogatories  had  expired,  and  none  had  been  filed  when  the  Defendant  put  in  his 
partial  demurrer.  The  Defendants  could  not  file  a  voluntary  answer,  and,  therefore, 
they  could  not  file  a  partial  demurrer. 

Mr.  Selwyn  and  Mr.  Freeling,  for  the  Defendants.  This  proceeding  was  quite 
regular,  and  the  difficulty,  if  any,  arose  from  the  course  taken  by  the  Plaintiff.  He 
might  have  filed  his  interrogatories  with  the  bill,  and  if  he  has  chosen  to  delay  filing 
them,  the  Defendants  ought  not  to  be  prejudiced  in  their  defence,  and  were  entitled 
to  meet  the  Plaintiff's  record  as  it  stood.  The  Defendants  might  have  demurred  to 
part  of  the  bill  and  have  filed  a  voluntary  answer  to  the  rest;  Anderson  v.  Stamp 
(34  L.  J.  Ch.  230).  That  case  shews  that  a  voluntary  answer  might  be  filed  under 
similar  circumstances  to  the  present.  Under  the  old  practice,  the  bill  prayed  a 
svibpctna  to  appear  and  answer  all  and  singular  the  premises;  the  Defendant  was, 
therefore,  bound  to  answer  the  whole  bill,  whether  interrogated  or  not ;  but  now  he 
is  not,  and  here  the  Defendant  has  answered  all  he  was  bound  to  answer.  A 
Defendant  might  be  deprived  of  his  defence  in  the  cases  of  ne  exeat  or  injunction,  if 
he  were  not  permitted  to  file  his  demurrer  instomter.  There  [117]  is  great  convenience 
in  such  a  practice,  for  if  the  demurrer  to  part  of  the  bill  be  valid,  interrogatories 
founded  upon  that  part  of  the  relief  would  be  nugatory. 

The  Master  of  the  Boli^  [Sir  John  BomilljM-  I  think  this  demurrer  is  irregular. 
The  distinction  between  this  case  and  Bwicn  v.  Hobertson  is  this :  here  the  Defendants- 
have  not  waited  for  sixteen  days  allowed  to  the  Plaintiff  to  file  his  interrogatories,  a» 
was  done  in  that  case. 

I  consider  that,  until  sixteen  days  have  expired,  matters  remain  very  much  in  the 
same  position  as  under  the  old  practice  before  the  new  Act  and  orders  altered  the  rules 
of  pleading.  I  consider  it  certain  that,  under  the  old  practice,  a  Defendant,  as  soon 
as  tne  bill  had  been  filed,  might  demur  to  the  whole,  but  not  to  a  part  only  of  the  bill ; 
he  might  file  a  demurrer  to  part  and  answer  the  other  part,  for  there  was  nothing  to 
prevent  his  putting  in  his  answer  as  soon  as  he  pleased.  But  a  Defendant  could  not 
put  in  a  demurrer  alone  to  part  of  the  bill ;  and,  if  he  did,  the  Plaintiff  would  be 
entitled  to  come  to  the  Court  to  have  it  taken  off  the  file  for  irregularity. 

That  being  so,  and  assuming  that  a  Defendant  is  entitled  to  file  a  demurrer  to 
part  of  the  bill  accompanied  by  a  voluntarily  answer  to  the  other  part  of  the  bill  (on 
which  point  I  express  no  opinion),  still  I  think  that  he  cannot,  oefore  the  sixteen 
days  have  expired,  file  a  demurrer  to  part  of  the  bill  without  an  answer  to  the  other 
part,  and  that  this  is  irregular. 

This  demurrer  is  therefore  irregular,  and  must  be  taken  off  the  file. 


[118]    Sidney  v.  Clakkson.    Nw.  24,  25,  1865. 

Building  land  was  sold  in  a  number  of  lots,  subject  to  certain  conditions  as  to  fencing, 
repairing  the  roads,  and  to  restrictions  as  to  the  class  of  houses  to  be  built.  The 
conditions  also  provided  that  statements  to  this  effect  should  be  inserted  in  the 
conveyances.  By  the  15th  condition,  the  vendor  reserved  the  right  of  selling  the 
unsold  lots  under  different  arrangements,  "  and  either  subject  to  or  not  subject  to 
the  stipulations  as  to  fencing  and  other  stipulations  contained  in  the  particulars  or 
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the  conditions."  Held,  fint,  fchat  u  to  die  onaold  lota  the  vendor  ma  subject  to 
none  of  the  restrictions:  secondly,  tiiat  the  purchasers  were  bound  to  have  not 
only  the  restrictive  conditions  stated  on  their  eonvevances,  but  also  the  15th,  in 
favor  of  the  vendor :  and  thirdly,  that  a  sepantto  deed  of  covenant  by  a  purchaser 
as  to  the  restrictions  was  a  sufficient  compliance  with  the  provision  as  to  the  state- 
ment on  the  conveyances. 

The  Walton  Lodge  estate,  consisting  of  247  acres,  was  put  up  for  sale  by  the 
Plaintiff,  subject  to  special  conditions,  in  sixty  lots. 

The  particulars  of  sale  described  the  estate  as  "  offering  most  eligible  sites  for  the 
erection  of  first-lass  villas,"  and  they  provided  that  the  purchasers  of  certain  lots 
should  fence  against  the  neighbouring  lots,  as  shewn  on  a  pum. 

The  material  conditions  of  sale  were  as  follows : — 

"  The  9th  related  to  contributing  to  keeping  the  roads  in  repair. 

"The  10th  condition  provided  that  the  purchasers  of  Lots  1  to  29  (inclusively), 
48,  59  and  60,  should  not  erect,  on  any  of  such  lots,  any  building,  except  detached  or 
semi-detached  private  dwelling-houses,  of  the  value,  at  the  least,  of  £800  and  £€00 
respectively ;  and  that  they  would  not  use  such  dwelling-houses,  or  permit  them  to 
be  used,  otherwise  than  as  private  residences.'* 

The  1 1th  condition  was  as  follows : — 

"  Statements,  to  the  effect  of  the  two  last  preceding  conditions,  shall  be  inserted 
in  the  conveyances  to  the  purchasers  whom  they  may  respectively  affect,  and  such 
[1191  statements  shall  have  the  force  and  effect  of  contracts  binding  in  equity." 

The  15th  was  in  the  following  words : — 

"  The  vendor  reserves  the  right  of  selling  the  unsold  lota,  or  any  of  them,  at  such 
time,  and  in  such  manner,  and  under  such  different  arrangements,  as  to  him  may  seem 
fit,  and  either  subject  to  or  not  subject  to  the  stipulations  as  to  fencing  and  other  stipulaiions 
contained  in  the  particulars  or  these  conditions. 

The  Defendants  became  the  purchasers  of  Lots  48  and  59  for  £2260 ;  but  all  the 
other  lots  referred  to  in  the  10th  condition  of  sale  were  bought  in  by  the  Plaintiff, 
with  the  exception  of  Lots  3  and  4,  which  were  sold. 

The  title  to  the  property  had  been  accepted,  but  disputes  arose  between  the  parties 
as  to  the  form  of  toe  conveyance.  The  purchasers  were  willing  to  covenant  to  the 
effect  of  the  9th  and  10th  conditions;  but  they  insisted  that  the  vendor  should  enter 
into  similar  covenants  in  respect  of  the  unsold  lots.     This  he  refused  to  do. 

The  purchasers  were  also  willing  to  omit  all  covenants  relating  to  these  conditions, 
and  to  introduce,  into  the  conveyance  to  them,  a  statement  of  the  9th,  10th  and  1  Ith 
conditions,  but  omitting  the  15th. 

During  the  progress  of  the  suit,  the  Defendants  discovered  another  objection, 
which  was  as  follows : — 

"  In  the  conveyance  of  Lot  3  to  the  purchaser  there  was  no  restrictive  covenant  to 
the  effect  of  the  9th  and  10th  conditions  of  sale,  nor  any  allusion  to  them ;  but  the 
purchaser  executed  a  separate  deed  of  covenant  with  the  restrictions  pointed  out  by 
those  conditions.  A  memorandum  of  this  deed  of  covenant  was  afterwards  indorsed 
on  the  conveyance. 

S 201  Mr.  Selwyn,  Mr.  Joshua  Williams  and  Mr.  Druce,  for  the  Plaintiff. 
r.  tiaggallay  and  Mr.  Oriifiths,  for  the  Defendants.  The  object  of  the  vendor 
was  to  build  upon  the  land  according  to  a  general  plan,  and  it  was  not  intended  to 
vary  it  in  any  essential  particulars.  The  stipulations  against  building  inferior  houses 
on  the  lands  hiid  out  for  building  was  not  for  the  benefit  of  the  vendor  alone,  but  of 
all  persons  taking  plote  to  build  on,  and  the  obligations  were  to  be  reciprocal  as  regards 
all  purchasers.  If  the  Plaintiff  thinks  proper  to  relax  the  obligation  relating  to  the 
class  of  houses  as  to  one  purchaser,  he,  in  equity,  at  least,  dispenses  with  the  obligation 
as  to  the  rest;  Roper  v.  frUliams  (Turn.  &  R.  22).  There  would  be  no  mutuality  if 
it  were  otherwise,  for  the  Defendants  would  be  kept  bound  by  the  restriction,  while 
future  purchasers  of  other  lots  would  be  free  to  build  a  series  of  inferior  houses 
adjoining  the  Defendants'  land. 

A  vendor  is  bound  to  state  clearly  and  fairly  on  his  condition  of  sale  what  he 
intends  to  stipulate  for ;  if  he  expresses  himself  ambiguously,  the  construction  must 
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be  most  favourable  to  the  purchaser ;  Symon$  r.  James  (I  Y.  &  Coll.  (C.  C.)  490) ; 
Seaien  v.  Mapp  (2  Coll.  562).  A  vendor  selling  land  in  lots  for  building  purposes 
must  be  understood  to  hold  out  expectations  that  it  will  be  laid  out  in  the  manner 
intended ;  Peaeoekv.  Pmsm  (11  Beav.  355).  Here  the  purchasers  have  been  entrapped 
by  the  condition,  they  swear  they  never  would  have  purchased,  if  they  were  to  be 
restricted  in  their  rights,  while  purchasers  of  all  the  other  lots  were  to  be  let  free. 

[121]  The  16th  condition  applies  to  the  roads,  fencing,  &c.;  but  it  is  inoperative 
as  to  the  class  of  houses ;  the  10th  condition  is  imperative :  it  says,  no  house  "  shall " 
be  erected  except  of  a  particular  description. 

If  the  9th,  10th  and  11th  conditions  were  introduced  into  the  Defendants' 
conveyance,  omitting  the  15th,  and  a  subsequent  purchaser  built  small  houses,  the 
Defendants  would  have  a  right  of  action  against  the  vendor.  This  is  really  what  was 
contemplated. 

Secondly.  The  separate  deed  of  covenant  is  insufficient ;  it  will  not  bind  purchasers 
without  notioe,  and  the  Defendants  have  a  right  to  evidence  that  the  purchaser  con- 
sented to  the  indorsement  on  the  conveyance,  in  order  to  shew  that  he  is  bound  by  it. 

The  Master  of  the  Roli^  [Sir  John  Romillyl.  I  am  of  opinion  that  the 
Defendants  have  mistaken  their  rights,  and  that  the  Plaintiff  is  entitled  to  a  decree. 
The  argument  of  the  Defendant  is,  that  the  Plaintiff  wants  to  get  something  he  has 
not  contracted  for.  What  he  contracted  for  was  this : — The  purchasers  of  certain 
lots  under  a  sale  by  auction  were  not  to  erect  any  buildings  thereon  except  private 
dwelling-houses  of  a  certain  value,  and  this  stipulation  was  to  be  inserted  in  their 
conveyances,  and  was  to  have  the  foi-ce  and  effect  of  contracts  binding  in  equity.  If 
it  stopped  there,  all  the  cases  cited  would  apply ;  it  would  be  a  condition  for  the 
benefit  of  the  vendor  and  purchasers,  and  would  bind  all  purchasers,  and  Mr.  Sidney 
oonld  not  afterwards  sell  any  lots,  except  subject  to  this  condition. 

To  provide  against  this,  he  introduces  the  15th  condi-[l^]-tion,  by  which  he 
reserves  the  right  of  selling  the  unsold  lots,  "in  such  manner  and  under  such  different 
arrangements,  as  to  him  may  think  fit,  and  either  subject  to  or  not  subject  to  the 
stipulations  "  contained  in  the  conditions  of  sale. 

The  Defendants  insist  that  they  are  entitled  to  have  such  a  conveyance  as  would 
make  it  appear,  on  the  face  of  it,  that  every  person  who  afterwards  buys  any  of  these 
unsold  lots  will  be  bound  by  the  condition  as  to  the  houses  to  be  built,  although  the 
Defendants  have  bought,  subject  to  this  15th  condition,  which  says,  that  they  should 
not  necessarily  be  bound  by  any  of  these  stipulations.  They  then  say  that  as  the  9th 
and  10th  conditions  are  inserted  in  their  conveyance,  they  are  not  bound  to  have  the 
16th  inserted  in  it  also,  because,  they  say,  that  the  11th  condition  provides  only  that 
the  9th  and  10th  conditions  should  be  inserted  in  their  conveyance,  and  does  not 
specify  anything  else.  This,  however,  I  consider,  is  certain: — that  the  vendor  is 
entitled  to  say,  that  in  the  conveyance  to  the  Defendants  the  exact  estate 
of  the  title  shall  appear,  and  that  he  shall  not  be  prevented  selling  the  other 
lots  unfettered  by  tne  same  covenants  and  conditions.  The  argument  recoils  on 
the  Defendants,  ^or  if  the  16th  condition  were  omitted  in  their  conveyance,  and 
the  Plaintiff  afterwards  sold  the  other  lots  unfettered  by  the  10th  condition,  and  the 
purchaser  built  houses  of  less  value  than  those  prescribed  by  that  condition,  a  right 
of  action  on  the  part  of  the  Defendants  would,  on  the  face  of  the  deed,  arise,  and  the 
Plaintiff  would  be  obliged  to  come  to  this  Court  to  stay  the  action,  the  contract 
between  him  and  the  Defendants  being,  that  he  should  not,  as  to  unsold  lots,  be 
subject  to  these  conditions.  Whatever  the  agreement  is,  the  truth  and  the  whole 
truth  should  be  stated  in  the  conveyance  to  the  Defendants,  in  order  [123]  that  no 
persons  may  be  misled  in  future.  I  am  of  opinion  that  the  facts  should  appear  on  the 
conveyance  to  the  Defendants,  in  order  that  future  litigation  may  be  prevented. 

As  to  the  other  point,  I  am  of  opinion  that  the  separate  deed  of  covenant  is 
proper ;  but  that  the  covenantee  ought  to  have  possession  of  it,  in  case  the  covenant 
should  hereafter  be  broken.  If  there  had  not  been  a  separate  deed  of  covenant,  a 
counterpart  of  the  deed  of  conveyance  would  be  necessary.  Then,  the  fact  being  that 
there  is  a  separate  deed  of  covenant,  the  question  is,  how  to  prevent  a  future  purchaser 
being  misled.  The  means  are  simply  by  an  indorsement  of  notice  of  the  deed  of 
covenant  on  the  conveyance.    This  is  all  that  is  required. 

R.  vin.— 27* 
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I  am  alao  of  opinion  that  there  it  nothing  in  the  ooodition  of  lale  to  deeof  a  i 
into  purchasing.  The  15th  oonditaon  wai  introduced  merely  to  [vevent  die  wUer  from 
being  fettered  in  future,  in  case  any  oi  the  lots  should  remain  unsold.  The  fMCb  of 
there  haYins  been  only  two  or  three  lots  sold  may  be  a  great  inoonvenienoe  to  the 
Defendants,  out  I  think  that  was  a  question  on  whiw  they  were  bound  to  inquire,  aod 
having  chosen  to  purchase  subject  to  the  15th  condition,  I  think  that  those  lota  only 
which  were  disposed  of  at  the  sale  had  the  9th  and  10th  conditions  imposed  on  them. 

There  must  be  a  decree  for  specific  performance  with  costs,  and  a  reference  to  settle 
the  conveyance  if  the  parties  disagree. 


[124]    Hkmmiekb  v.  Chaft.    Nov.  18,  1865. 

A  petition  presented  by  a  tenant  for  life,  for  payment  of  the  income  of  a  fund  paid 
mto  Court  under  the  Lands  Clauses  Act^  and  which  fund  was  the  subject  of  ao 
administration  suit^  was  served  on  the  trustees.  Held,  that  the  c(»npany  must  pay 
the  trustees' costs. 

In  1846  lands  were  taken  by  a  railway  company,  which  were  the  subject  of  an 
administration  suit  in  this  Court  The  purchase-money  had  been'paid  into  Courts  aod 
had  accumulated  according  to  the  trusts.  The  accumulation  having  ended,  a  petition 
was  presented  by  the  tenant  for  life  for  payment  to  him  of  the  dividends.  This  was 
served  on  the  railway  company  and  on  the  trustees  of  the  fund. 

Mr.  Burdon,  in  support  of  the  petition. 

Mr.  Holland,  for  tne  railway  company,  submitted  that,  under  the  "  Lands  Claoaes 
Consolidation  Act,  1845  "  (8  &  9  Vict,  c  18,  a.  80),  the  company  was  not  liable  to  pay 
the  costs  of  the  appearance  of  the  trustees.  He  cited  Hore  v.  Smith  (14  Jur.  Ki) ; 
WOsm  V.  Fogter  (26  Beav.  398) ;  Sidneif  v.  fFUmer  (31  Beav.  338) ;  Hmnikar  v.  C^ 
(28  Bear.  621). 

Mr.  Gbring,  for  the  trustees,  was  stopped  by 

Thb  Masteb  of  thb  Bolls  [Sir  John  Bomilly].  I  must  follow  my  own  decision, 
the  trustees  must  have  their  costs. 


[126]    Lake  v.  Peisley.    Dee.  16,  1865. 

[S.  C.  L.  R  1  Eq.  173  ;  11  Jur.  (N.  S.)  1012.     Overruled,  Allen  v.  Bonneit, 
1868,  L.  B.  6  Eq.  522.] 

An  order  of  course  made,  saving  just  exceptions,  under  the  19th  Consolidated  Order, 
rule  4,  to  read  proceedings  in  oankruptcy  at  the  hearing  of  the  cause. 

The  secretary  of  the  Master  of  the  Bolls  had  declined  to  make  an  ex  parte  order, 
under  the  199tn  Consolidated  Order,  rule  4,  for  liberty  to  use,  in  this  suit,  at  the 
hearing,  the  proceedinss  in  bankruptcy,  including  the  depositions  and  schedules  of 
accounts,  and  the  Yice-Chancellor  Stuart^  to  whom  the  cause  was  attached,  had  also 
declined  to  interfere. 

Mr.  J.  N.  Higgins  now  applied  ex  parte  for  the  order.  He  referred  to  Ernest  v. 
Weiss  (1  N.  R.  6);  in  which  an  order  of  course  had  been  made  to  read  in  a  suit 
evidence  taken  in  a  winding  up,  saviiig  just  exceptions. 

The  Master  of  the  Bolls  [Sir  John  Eomiliy].  I  think  it  is  an  order  of  course, 
and  you  may  inform  the  secretary  that  I  think  so.  The  order  may  extend  to  all  the 
proceedings,  but  it  will  be  open  to  all  parties  to  object  to  their  admissibility  at  the 
hearing. 
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[126]    Dentv.  Dent.    Dee.  12, 1865. 

[S.  C.  L.  R.  1  BV}.  186.] 

By  a  consent  order  made  in  an  administration  suit^  a  purchaser  was  to  be  bound  by 
any  order,  as  if  he  were  a  partv  to  the  suit  and  his  contract  had  been  the  subject 
of  it  Upon  a  dispute  arising  between  the  purchaser  and  vendors :  Held,  that  the 
purchaser  was  entitled  to  call  on  the  vendors  to  make  an  affidavit  of  documents  and 
to  produce  them. 

Mr.  Bird  had  entered  into  a  contract  with  the  trustees  of  a  will  for  the  purchase 
of  an  estate. 

This  was  a  suit  for  the  administration  of  the  estate  of  the  testatrix,  but  to  which 
Mr.  Bird  was  not  a  party.  However,  on  the  8th  of  December  1862,  an  order  had 
been  made  in  the  suit,  on  the  application  of  the  trustees  and  upon  the  appearance  and 
consent  of  Mr.  Bird,  that  the  contract  should  be  carried  into  effect,  Mr.  Bird  consenting 
to  be  bound  by  this  or  any  other  order,  as  if  he  had  been  a  party  to  the  cause  and 
the  contract  had  been  specially  the  subject  thereof. 

Disputes  having  afterwards  arisen  as  to  boundaries  of  the  property  and  in 
consequence  of  adverse  claimants  on  part  of  it,  Mr.  Bird  claimed,  in  Chambers,  to  be 
entitled  to  compensation,  and  he  took  out  a  summons  that  the  trustees  might  make 
the  osual  affidavit  of  documents  in  their  possession.  This  summons  was  adjourned 
into  Court  for  argument 

Mr.  Southgate  and  Mr.  Druoe,  for  Mr.  Bird.  The  purchaser  is,  under  the  order 
of  1862,  to  be  treated  as  a  party  to  the  suit  The  dispute  between  him  and  the 
trustees  is  therefore  to  be  determined  in  this  suit^  and  he  is  consequently  entitled  to 
the  usual  production  of  documents. 

Mr.  Karslake,  for  the  trustees.  The  applicant  is  not  a  party  to  the  suit,  and  is  not 
entitled  to  call  on  the  vendors  to  make  an  affidavit  of  documents. 

[127]  The  Mastkb  of  the  Rolls  [Sir  John  Romilly]  held  that  the  applicant^ 
being  in  the  situation  of  a  party  to  the  suit,  was  entitled  to  the  order  asked,  for 
otherwise  he  would  be  entitled  to  enforce  the  discovery  he  required  by  a  separate  suit 
He  accordingly  ordered  the  trustees  to  file  a  full  and  sufficient  affidavit^  stating  whether 
they  had  in  their  possession  or  power  any  documents  "  relating  to  the  matters  in 
question  between  tnem  and  the  applicant,  and  he  also  made  the  usual  order  for  their 
production.     (Reg.  Lib.  1865,  A.  fol.  2425.) 


[127]    Chubb  v.  Qbiffiths.    Dee.  16,  1866. 

[FoUowed,  fFoolffy.  fFoolff  [1899],  1  Ch,  343.] 

An  infant  who  had  sold  spurious  articles,  representing  them  to  have  been  manufactured 
by  the  Pbuntiff,  ordered  to  pay  the  costs  of  suit  for  an  injunction. 

The  Defendant,  an  infant,  had  advertised  second-hand  iron  safes  for  sale  and  sold 
which  he  represented  and  were  marked  as  manufactured  by  the  Plaintiff,  Mr.  Chubb. 
They  were,  nowever,  spurious  and  inferior  articles. 

The  Plaintiff  instituted  this  suit  for  an  injunction  and  an  account 

Mr.  Jessel  and  Mr.  Bunting,  for  the  Plaintiff. 

Mr.  Archibald  Smith,  for  the  infant,  submitted  to  a  perpetual  injunction,  but  he 
argued  that  this  was  not  a  case  for  costs  as  against  an  in&nt ;  that  the  proceedings  of 
the  Plaintiff  had  been  unnecessarily  precipitate,  the  [128]  Defendant  having  acted  in 
ignorance  and  having  at  once  submitted. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  do  not  think  that  the  Plaintiff 
is  to  blame  for  coming  speedily  for  an  injunction ;  it  was  his  duty  to  do  so. 

But  I  think  that  uie  Defendant,  who  sells  articles  and  declares  positively  that  it  is 
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Chubb's  manufacture,  is  not  at  liberty  to  say  that  he  was  ignorant  of  the  tact.     He 
was  bound  to  make  proper  inquiry  before  he  made  so  positive  a  representation. 

In  such  a  case,  I  am  of  opinion,  upon  the  principle  laid  down  in  Cory  v.  Gertdcet 
(2  Madd.  40),  that  infancy  cannot  protect  him  from  paying  the  costs  of  this  soit. 
(Bag.  Lib.  1865,  A.  fol.  2417.) 


[129]    BoNViLUC  V.  BONVILLX.    Dee.  14,  1865. 

Under  the  common  decree  in  a  partnership  suit,  interest  is  payable,  on  the  balance 
found  due  from  one  partner  to  another,  from  the  date  of  the  certificate. 

The  costs  of  a  suit  to  take  the  partnership  accounts  are  ordinarily  paid  out  of  the 
partnership  assets. 

The  ordinary  partnership  decree  was  made  on  the  20th  of  April  1860,  which 
directed  an  account  to  be  taken  of  the  partnership  dealings  and  transactions,  and  that 
what,  upon  taking  the  said  account,  should  be  certified  to  be  due,  from  either  of  the 
parties  to  the  other  of  them,  should  be  paid  by  the  party  from  whom  to  the  party  to 
whom  the  same  should  be  certified  to  be  due. 

The  Chief  Clerk,  by  his  certificate  dated  the  23d  of  June  1865,  found  £380  to 
be  due  from  the  Plaintiff  to  the  Defendant,  and  the  cause  came  on  for  further 
consideration. 

Mr.  Hobhouse,  for  the  Plaintiff. 

Mr.  Speed,  for  the  Defendant,  asked  that  the  Plaintiff  might  pay  interest  from 
the  date  of  the  certificate,  and  also  the  costs  of  the  suit. 

Mr.  Hobhouse,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Bomilly].  I  cannot  give  the  Defendant 
costs.  The  practice,  except  there  be  something  very  unusual  in  the  case,  is  to  make 
the  costs  in  partnership  suits  payable  out  of  the  assets. 

But  the  Plaintiff  must  pay  interest  at  the  rate  of  £4  per  cent.,  from  the  date  of 
the  certificate  on  the  amount  due,  for  the  decree  directs  payment  of  the  balance  due 
as  soon  as  it  is  ascertained.     (Reg.  Lib.  1860,  A.  fol.  1328 ;  Seton,  ch.  2,  sect.  7.) 


[130]    YaoHANS  V.  WiLUAHs.    Dee.  20,  1865. 

[S.  C.  L.  R.  1  Eq.  184;  35  L.  J.  Ch.  283.] 

A.  6.,  to  whom  his  son-in-law  had,  by  deed,  mortgaged  some  property,  declined  to 
receive  the  interest,  and  afterwards,  to  induce  his  son-in-law  not  to  sell  and  reside 
on  the  mortgaged  property,  he  had  promised  to  allow  him  to  lire  there  rent  free. 
The  son-in-law  acted  on  the  promise  until  A.  B.'s  death.  Held,  that  in  equity,  no 
interest  was  payable  until  that  time. 

In  1843  the  Plaintiff,  Mr.  Yeomans,  married  the  daughter  of  the  testator,  Mr. 
Richards. 

In  1855  Mr.  Yeomans  mortgaged  a  house  and  premises  near  Birmingham  to  the 
testator  for  £1000,  which  he  covenanted  to  repay  with  interest  at  £4  per  cent,  per 
annum. 

The  Plaintiff  in  his  affidavit  stated  that  when,  in  August  1855,  he  offered  to  pay 
the  testator  the  interest,  the  testator  declined  to  receive  it,  and  said  he  would  make 
the  Plaintiff  and  his  wife  a  present  of  it,  and  added  that  he  only  expected  the  Plaintiff 
in  future,  to  keep  up  the  fire  insurance  on  the  property. 

The  Plaintiff^  mie  also  deposed  to  a  conversation  with  the  testator,  shewing  that 
he  never  intended  to  be  paid  any  interest.  In  fact  interest  had  never  been  paid  to  or 
asked  for  by  the  testator. 

In  1862  an  estrangement  took  place,  and  Mrs.  Yeomans  wrote  to  the  testator 
that  her  husband  intended  to  sell  the  property  and  pay  off  the  mortgage.     To 
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t;hi8  the  testator  and  his  wife,  in  a  letter  to  Mrs.  Yeomans,  reptied  in  the  following 

"  You  wrote  to  tell  me  you  should  sell  your  house  to  pay  me.  Did  I  ever  ask 
you  to  do  it,  or  have  you  paid  me  a  penny  since  you  had  tne  money  from  me,  or 
ever  took  the  least  notice  about  it  1  You  can  remain  where  you  are.  You  cannot 
sell  the  house,  and  I  hold  the  deeds.  You  can  live  there,  just  as  you  do  now, 
without  paying  us  any  rent ;  it  is  not  wished  that  you  [131]  should  give  it  up ;  if 
j^ou  give  it  up,  you  must  get  some  place,  and  that  you  must  pay  for.  We  can  only 
aay  we  wish  you  every  blessing  if  we  never  see  you,  but  must  tell  you  candidly  you 
will  never  see  us  at  Erdington.  With  our  kind  respects  to  Mr.  Yeomans, — We 
remain,  dear  Mary  Ann,  yours  sincerely, 

"  JAMB9  AND  JaNE  BiCHARDS." 

In  consequence  of  this  letter,  Mr.  Yeomans  did  not  proceed  to  a  sale  of  the 
premises  comprised  in  the  mortgage. 

The  testator  died  in  September  1862. 

Upon  a  bill  for  redemption,  the  Plaintiff,  Mr.  Yeomans,  contended  that  the 
testator  had  released  him  from  the  payment  of  interest  down  to  his  death. 

Mr.  Baggallay  and  Mr.  W.  K  fisher,  for  the  Plaintiff,  eontended  that  no  interest 
was  payable  prior  to  the  death  of  the  mortgagee ;   West  v.  Fritehe  (3  Exch.  Rep.  216). 

Mr.  Haynes,  for  the  Defendants.  There  is  a  covenant  to  pay,  which  cannot  be 
released  either  by  mere  parol  or  by  a  declaration  of  making  a  voluntary  gift,  Unless 
there  be  a  discharge  from  the  debt  at  law,  there  is  none  in  equity ;  ^vss  v.  Sprigg 
<6  Hare,  552). 

Ths  Master  of  thx  Rolls  [Sir  John  Romilly].  I  think  the  Plaintiff  is  entitled 
to  redeem  on  payment  of  interest  from  the  last  clay  when  interest  accrued  be-[132]- 
fore  the  death  of  the  testator.  I  do  not  understand  that  the  yice-Ghancellor,  in  Cross 
V.  Sprigg,  meant  to  lay  down  this  proposition : — ^That  a  man  may  not  let  a  farm  to 
another,  and  say  "you  shall  hold  it  rent  free,"  or  that  a  man  may  not  say  "you  may 
occupy  it  at  a  nominal  rent,  or  you  may  live  there,  and  I  never  intend  to  call  on  you 
to  pay  any  rent."  Is  there  anything  in  this  contrary  to  law,  or  which  equity  would 
not  think  fit  to  enforce  1  or  is  there  any  such  equitable  rule  which  applies  to  interest, 
because  a  verbal  promise  is  no  release  at  law  t 

I  am  disposed  to  think  that  this  case  would  come  under  another  head  of  equity : — 
I  allude  to  those  cases  in  which  a  person  promises  another  to  do  something  for  him 
as  an  inducement  to  him  to  take  a  different  course  of  life.  This  Court,  in  such  cases, 
compels  the  promiser  to  make  good  his  promise.  If  a  son-in-law  says,  "  I  am  not  rich 
enough  to  live  in  my  present  residence,  and  I  intend  to  sell  it,  and  the  father-in-law 
replies,  "  Don't  sell  it,  continue  to  reside  there,  I  will  not  charge  you  with  rent,"  or 
"  I  will  pay  the  rent  for  you,"  it  would  be  difficult,  when  the  son-in-law  has  relied  on 
that  promise,  to  say  that  the  Court  would  not  give  effect  to  it. 

In  such  cases  there  is  this  distinction  between  principal  and  interest: — If  he 
intended  to  give  up  the  principal,  why  did  he  not  give  up  the  security ;  but  to  keep 
the  security  is  consistent  with  releasing  the  interest. 

I  must  hold  that  all  interest  is  released  up  to  the  last  day  of  payment  of  interest 
to  the  testator's  death,  and  I  must  make  the  usual  redemption  decree.  (Note. — See 
Flower  v.  Martm,  2  Myl.  &  Cr.  459.) 

[133]    Hardwick  v.  Wright.    July  14,  17,  Nov.  17,  1866. 

As  between  principal  and  suretjr,  if  the  primary  security  prove  worthless,  whether  it 
was  so  originally  or  whether  it  becomes  so  afterwards,  tne  surety  is  not  discharged, 
unless  the  loss  or  deficiency  of  the  original  and  primary  security  was  occasioned  by 
the  act  of  the  creditor. 

In  March,  a  trader  assigned  all  his  goods,  &o.,  to  A.  B.,  to  secure  a  composition  to  his 
creditors,  and  A.  B.  ^came  liable  for  the  payment.  The  wife  of  the  trader  became 
surety  to  A.  B.  in  respect  to  her  separate  estate.    In  November,  the  trader  was 
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made  bankrapt,  and  A.  B.' entered  into  an  arrangement  by  which  he  gave  ap  die 
goods  to  the  assignee.  Held,  that  A.  B.'s  assignment  was  an  act  of  bannuptcy,  and 
that  the  wife's  separate  estate  as  surety  was  not  released. 
When  a  Plaintiff  has  delayed  filing  her  bill  for  ten  years,  the  time  which  has  elapsed 
ought  to  preponderate  in  the  Defendant's  favor,  where  the  evidence  is  conflicting, 
and  the  balance  of  it  is  even. 

On  the  24th  of  August  1852  the  Plaintiff,  Mrs.  Hard  wick,  intermanied  with  the 
Defendant,  Albert  Hardwick,  a  draper,  at  Windsor. 

She  was,  at  that  time,  entitled  for  life  to  a  reversionary  interest  in  a  sum  of 
£5000  £3,  5s.  per  cents.,  expectant  on  the  decease  of  her  mother,  which  was  settled 
on  her  for  her  separate  use.  There  was  no  restraint  against  anticipation,  and  no 
settlement  was  made  on  her  marriage. 

Five  months  after  the  marriage  Mr.  Hardwick  was  compelled  to  come  to  an 
arrangement  with  his  creditors,  whose  claims  he  was  unable  to  discharge;.  By  the 
deed,  nis  creditors  were  to  be  paid  by  four  instalments  at  three,  six,  nine  and  twelve 
months,  to  be  secured  by  Mr.  Hardwick's  promissory  notes,  and  the  oayment  of  \hoee 
at  nine  and  twelve  months  was  to  be  secured  by  the  covenant  of  Mr.  Wright,  as  his 
surety.  The  liability  thus  incurred  by  Mr.  Wright  was  to  be  secured  by  the 
assignment  from  Mr.  Hardwick  to  Mr.  Wright  of  ul  Mr.  Hardwick's  estate,  goods 
and  effects,  whatsoever  and  wheresoever;  and,  in  addition,  by  the  assignment  by 
Mrs.  Hardwick  of  her  reversionary  life  [134]  interest  in  the  sum  of  £5000  settled  on 
her  for  her  separate  use. 

Accordingly,  by  indenture  dated  the  23d  of  March  1853,  Mr.  Hardwick  assigned 
to  Mr.  Wright  his  leasehold  trade  premises,  and  his  stock-in-trade,  credits  and 
securities,  for  the  purpose  of  enabling  him,  "at  his  discretion  as  he  should  think 
proper,"  to  provide  for  the  payment  of  the  promissory  notes,  and  to  repay  himself  his 
advances,  with  power  to  sell,  for  that  purpose,  "  sooner  or  later  after  the  execution 
of  "  this  indenture. 

B^  an  indenture  of  even  date,  Mrs.  Hardwick  assigned  to  Mr.  Wright  her  interest 
in  this  sum  of  £6000  to  provide  for  the  payment  of  the  instalments  and  to  repay  Mr. 
Wright  his  advances.  Mr.  Wright  did  not,  at  first,  take  possession  of  the  business, 
but  having  received  sufficient  to  pay  the  first  two  instalments,  he  paid  them.  The 
third  instalment  became  due  on  the  24th  of  November  1853,  but  Mr.  Hardwick  was 
unable  to  provide  the  funds  to  pay  it,  and,  after  some  negotiation,  Mr.  Wright  on  the 
same  day  took  possession.  Mr.  Hardwic^  on  the  following  day  (25th  of  November), 
signed  a  declaration  of  insolvency,  upon  which  he  was  adjudicatisd  bankrupt  on  the 
following  day. 

After  some  discussion  between  Mr.  Wright  and  the  assignees,  an  arrangement  was 
come  to  between  them ;  and  by  an  agreement  dated  the  9th  of  January  1854,  and 
made  between  the  assignees  of  the  one  part  and  Mr.  Wright  of  the  other  port,  it  was 
agreed  (among  other  things)  that  Mr.  Wright  should  not  be  entitled  to  prove  under 
the  bankruptcy  in  respect  of  any  payments  theretofore  made  by  him  to  any  ereditos, 
parties  to  the  creditors'  deed,  on  account  of  the  third  instalment,  and  that  he  should 
pay  the  assignees  £200  in  satisfaction  of  [136]  all  the  claim  they  might  have  against 
nim  on  account  of  moneys  received  prior  to  the  bankruptcy  or  otherwise,  and  that  he 
should  relinquish  to  the  assignees  the  stock-in-trade,  book  debts,  leasehold  and  odier 
property  of  the  bankrupt  claimed  by  him  (Mr.  Wright)  under  the  deed  of  the  23d  of 
March  1853. 

In  February  1856  Mr.  Wright,  having  paid  £1038  on  behalf  of  Mr.  Hardwick, 
sold  Mrs.  Hardwick's  interest  in  the  fund  for  £800. 

The  tenant  for  life  died  in  February  1863. 

In  October  1863  Mrs.  Wright  instituted  the  present  suit,  charging  the  Defendant 
with  negligence  in  leaving  the  stock-in-trade  in  the  bankrupt's  order  and  dispodtioo, 
and  insisting  that  she  was  released  thereby. 

She  also,  by  her  bill,  charged  that  the  agreement  of  the  9th  of  January  1845  had 
not  been  executed  with  her  privity  or  concurrence,  or  approved  of  by  her  solicitor, 
and  that^  by  means  thereof,  the  position  of  the  Plaintiff,  as  surety,  had  been  prejudiced, 
and  that  she  was,  by  means  thereof,  released  from  being  such  surety. 
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The  bill  prajed  a  dedaratiob  that^  by  means  of  tbe  agrednlent  of  the  9th  of 
January  18S4,  and  the  other  acts  of  Wright,  thd  Plaintiff  was  released  from  her 
auretysnip,  and  for  a  reoonveyaoce  of  her  property  and  an  account. 

Mr.  Selwyn  and  Mr.  A.  Smith,  for  the  Plaintiff,  [136]  cited  Pearl  y.  Deacon  (24 
Bear.  186,  and  1  De  Gex  &  J.  461);  Pledge  v.  Buss  (Johns.  663);  Capel  v.  Butler 
(2  Sim.  &  St.  467) ;  Expmrte  Mure  (2  Cox,  63). 

Mr.  Jessel,  Mr.  Bayley  and  Mr.  0.  0.  Morgan,  for  Mr.  Wright. 

Mr.  Selwyn,  in  reply.     WheaOtsy  v.  Ba3tou){7  De  G.  M.  &  G.  272). 

Nov.  9.  Tide  Master  of  the  Rolls  [Sir  John  Romilly].  The  real  question  to 
be  determined  is,  whether  the  acts  of  Wright,  subsequently  to  the  execution  of  the 
indenture  of  23d  of  March  1853,  and  the  arrangement  he  entered  into  with  the 
husband's  assignees  in  bankruptcy,  have  discharged  the  Plaintiff  from  her  suretyship. 

I  have  no  hesitation  in  oecutring  my  opinion  to  be  that,  unless  the  Defendant 
Wright  has  forfeited  the  right  he  had  under  tnese  deeds,  the  reversion  of  the  Plaintiff 
was  and  is  liable  to  make  good  any  advances  made  by  him. 

The  real  question  is  whether  the  subsequent  acts  of  the  Defendant  have  deprived 
him  of  that  right.  The  Plaintiff's  counsel  contend  tbat  the  effect  of  the  deed  of  the 
23d  of  Mareh  1853  is  merely  to  make  the  Plaintiff  a  surety  for  so  much  as  the 
husband's  property  would  not  produce  for  the  liquidation  of  the  sums  paid  by  Wright, 
and  tbat  the  arrangement  made  between  the  [137]  Defendant  Wright  and  the 
assignees  in  bankruptcy  of  the  Plaintiff's  husband,  in  January  1854,  is  a  release  of 
such  suretyship,  inasmuch  as  the  effect  of  it  was  that  the  whole  of  the  husband's 
property  was  not  applied,  in  the  first  instance,  in  discharge  of  what  was  due  to  the 
Defendant.  To  determine  this,  we  must  examine  the  transaction  itself.  It  was 
occasioned  by  the  following  circumstances : — On  the  25th  of  November  1853  the 
Defendant  Hardwick  signed  a  declaration  of  insolvency,  and,  on  the  following  day, 
he  was  adjudicated  a  bankrupt.  The  effect  of  this  was  that  the  deed  of  23d  of  March 
1835,  which  was  in  my  opinion  an  act  of  bankruptcy,  became  invalid  as  against  the 
creditors  of  the  bankrupt,  who  were  then  entitled  to  avail  themselves  of  the  deed  as 
an  act  of  bankruptcy.  If  this  be  a  correct  view  of  tbe  case,  then  the  assignees  of 
Mr.  Hardwick  might  have  taken  possession  of  the  whole  property  and  left  the 
Defendant  Wright  without  any  redress  or  repayment,  except  so  much  only  as  he 
might  be  able  to  obtain  on  proof  of  his  debt  under  the  bankruptcy. 

In  this  state  of  things,  the  arrangement  of  the  9th  of  January  1854  was  entered 
into.  I  am  of  opinion  that,  by  this  arrangement,  the  Defendant  Wright  gave  up 
nothing  that  he  could  have  retained ;  and  if  this  be  so,  it  cannot  be  said  that  ue  gave 
up  or  lost  a  security,  the  value  of  which  could  not  be  ascertained,  and  that,  by  reason 
thereof,  the  surety  is  discharged  either  m  Mo  or  pro  tanto.  If  the  primary  security 
proves  to  be  worthless,  whether  it  was  so  originally,  or  whether  it  became  so  after- 
wards, this  does  not  discharge  the  surety,  unless  the  loss  or  deficiency  of  the  original 
and  primary  security  was  occasioned  by  the  act  of  the  creditor. 

In  this  case,  I  am  of  opinion  that  no  act  of  the  De-[188}-fendant,  Wright,  has 
made  the  assignment  of  the  goods  and  lease  of  the  Plaintiff's  husband  valueless. 
What,  in  truth,  did  make  it  so  was,  the  declaration  of  insolvency  by  Mr.  Hardwick 
on  the  25th  November  following,  which  enabled  his  creditors  to  avail  themselves  of 
that  deed  as  an  act  of  bankruptcy. 

It  is  true  that  Mr.  Wright  (ud  not  contest  the  matter  with  the  assignees,  but  no 
man  is  required  to  litigate  a  question  where  the  hiw  is  against  him ;  and  the  real 
question  on  this  deed  is,  whether  it  was  or  was  not  an  act  of  bankruptcy  which  could 
be  set  aside  by  the  creditors  of  the  bankrupt.  If  he  has  mistaken  the  law,  he  must 
take  the  consequences;  but,  in  my  opinion,  he  was  rightly  advised  as  to  the  character 
of  that  deed,  and  the  course  he  took  was  the  best,  not  merely  for  himself  but  also 
for  the  Plaintiff,  as  by  it  he  got  (which,  however,  as  events  have  turned  out,  must  be 
admitted  to  have  been  valueless)  the  contingent  reversionary  interest  in  the  testator's 
property  given  to  the  Plaintiff  and  not  settled  for  her  separate  use,  which,  in  the 
event  of  such  reversionary  interest  falling  into  possession  during  the  life  of  the 
Plaintiffs  husband,  would  have  belonged  to  the  assignees. 

I  am  of  opinion,  therefore,  that  the  arrangement  made  by  Mr.  Wright  with  tbe 
assignees  of  Mr.  Hardwick,  did  not  occasion  any  loss  or  injury  to  the  original  security 
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given  by  Mr.  Hardwiok  by  tha  dead  of  March  1853 ;  oonteqaeDtly,  that  the  Plaintiff 
was  not  prejudiced  by  such  arrangement^  and  that  the  property  which  she  conreyed, 
as  a  further  security  to  Mr.  Wright  for  his  advances,  remained  still  applicable  for 
that  purpose. 

There  is  still  another  circumstance  which,  although  [1391  it  has  not  foraoied  any 
part  of  the  grounds  on  which  I  have  found  myself  oompellea  to  decide  against  tlw 
Plaintiff,  ought  not  to  be  passed  by  without  notice,  and  it  is  this : — The  arrangement, 
made  by  the  Defendant  Wright  with  the  assignees  of  Hardwick,  took  place  eatiy  in 
January  1854 ;  the  sale  of  the  Plaintiff's  reversionary  interest  in  the  X5000  took 
place  in  February  1856 ;  both  these  facta  were  well  known  to  the  Plaintiff  aod  her 
advisers  at  the  time  when  they  occurred.  All  that  is  known  to  them  now  was  known 
to  them  then,  yet  no  step  was  taken,  either  to  prevent  the  sale  of  the  reversion  or 
to  insist  on  the  release  of  the  PUiutifTs  property,  by  reason  of  the  arrangement  with 
the  assignees  in  January  1854,  until  the  reversion  fell  into  possession,  by  the  death 
of  the  tenant  for  life  in  February  1863,  and  then,  nine  years  after  the  transaction 
complained  of  and  when  the  evidence  of  assent  or  dissent  becomes  less  trustworthy, 
and  in  October  1863,  this  bill  is  filed. 

Absence  from  this  country  or  insufficient  means  does  not  justify  this  delay,  and 
this  delay  would  entitle  the  Defendant  Wright  to  insist  that,  in  any  conflict  of 
evidence  where  the  balance  is  even,  the  time  which  has  elapsed  is  an  element  which 
ought  to  preponderate  in  his  favour.  However,  I  have  treated  the  matter  as  if  the 
arrangement  of  January  1854  had  been  recent  and  entered  into  against  the  will  of 
the  Plaintiff. 

The  decree  will  be  (at  the  option  of  the  Plaintiff)  either  to  have  the  bill  dismiaaed, 
or  to  direct  an  account  of  the  receipts  and  payments  of  the  Defendant  Wright,  in 
the  ordinary  form ;  but,  in  either  case,  the  Defendant  Wright  must  have  the  ooete 
of  the  suit  up  to  the  present  time. 

[140]    Whitwkix  v.  Asthur.    Nm.  7,  10,  1865. 

A.  B.  having  been  rendered  incapable  of  performing  his  partnership  duties,  his  partner 
filed  a  bill  against  him  for  a  dissolution.  Afterwards  and  before  the  hearings 
A.  B.'s  health  improved  :  Held,  that  there  was  not  sufficient  ground  for  dissolving 
the  partnership,  and  all  proceedings  were  stayed,  with  liberty  to  apply. 

The  Plaintiff  and  Defendant  entered  into  partnership  as  chemists  and  druggists 
for  a  term,  of  which  about  two  years  remained  unexpired. 

In  January  1864  the  Defendant  was  seized  with  paralysis,  which  incapacitated 
him  from  attending  to  his  duties  as  a  partner. 

In  November  1864  the  Plaintiff  instituted  this  suit  to  dissolve  the  partnership  in 
consequence  of  the  incapacity  of  the  Defendant. 

Mr.  Woodroffe,  for  the  Plaintiff,  insisted  that  the  state  of  the  Defendant's  health 
rendered  it  impossible  for  the  partnership  business  to  be  continued,  and  that  the 
nature  of  the  business  rendered  it  perilous  to  the  Plaintiff  to  have  it  attended  to  by 
an  incompetent  person.  That  the  Plaintiff  was  therefore  entitled  to  have  the  partner- 
ship dissolved  and  the  accounts  taken. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant,  argued  that  the  Defendant's 
inability  had  been  temporary,  that  his  health  was  now  restored,  and  that  consequently 
that  there  was  no  sufficient  ground  to  justify  a  dissolution  of  the  existing  partnership 

Nov.  10.  The  Masteb  of  thb  Rolls  [Sir  John  Romilly].  This  is  a  suit  for 
the  dissolution  of  a  partnership  on  the  ground  of  the  permanent  incapacity  of  the 
De{141]-fendant  The  Defendant  was  seized  with  a  paralytic  attack  in  January 
1864,  and  in  November  following  the  bill  was  filed.  I  think,  on  reading  the  evidence, 
that  during  the  whole  of  this  interval  the  Defendant  was  incapable  of  performing  the 
duties  which  he  had  covenanted  to  perform  by  the  articles  of  partnership^  But  I 
think  he  has  improved  in  health  since  that  time,  and  that  in  June  1865,  down  to 
which  time  the  medical  evidence  extends,  he  was  competent  to  perform  his  duties, 
though  I  cannot  say  he  was  then  perfectly  competent  or  as  competent  as  he  had  been 
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previoas  to  hia  illness.  I  think,  on  the  evidence,  that  there  is  not  sufficient  to  justify 
the  dissolution  of  the  partnership,  and  the  medical  men  look  forward  to  an  improTC- 
ment  in  his  health. 

I  cannot  dissolve  the  partnership,  but  the  PlaintifT  was  entitled  to  file  this  biU, 
for  he  might  reasonably  think  that  the  Defendant  would  not  be  able  to  perform  his 
duties.  I  at  first  thought  of  dismissing  the  bill  without  costs ;  but  as  a  new  suit 
might  become  necessary,  I  think  that  the  proper  course  would  ba  to  stay  all  further 
proceedings  and  to  reserve  liberty  to  apply.  If  the  Defendant  should  continue  to 
improve,  this  would  be  the  same  as  dismissing  the  bill  without  costs;  but  if  his 
health  should  fail,  the  result  of  this  order  would  render  the  expense  of  another  suit 
unnecessary. 

Therefore,  stay  all  further  proceedings  in  this  suit,  with  liberty  to  apply.  NOTE. 
— See  Sadler  v.  lee,  6  Beav.  327 ;  Z«a/  v.  Cdes,  1  De  G.  M.  &  G.  171 ;  Beteh  v. 
FroUch,  1  PhU.  172. 


[1^    Chseshan  v.  Pbicb.    Price  v.  Chbxsuan.    Nov.  13,  14,  Dee.  4,  1865. 

By  articles  of  partnership  for  a  torm  between  A.  and  B.,  all  bills  were  to  be  signed 
by  A.  only.  B.  drew  a  bill  on  a  customer  for  the  amount  of  his  bill.  Held,  that 
this  was  not  a  substantial  violation  of  the  articles. 

The  failure  of  one  partner  to  enter  in  his  accounts  partnership  moneys  received  by 
him  is,  of  itself  and  independent  of  any  provisions  in  the  articles  of  partnership, 
a  sufficient  ground  for  the  other  partner  dissolving. 

By  articles  of  a  partnership  for  a  torm,  each  partner  was  to  keep  proper  books  of 
account  and  to  entor  all  his  receipts,  and  in  default  the  other  might  dissolve  the 
partnership.  One  partner  had  made  small  omissions  in  seventeen  instances,  which, 
in  the  aggregate,  amounted  to  £9,  10s.  Held,  that  this  justified  the  other  in 
dissolving  the  partnership. 

In  1860  the  Plaintiff,  Mr.  Price,  a  tailor,  took  the  Defendant,  Mr.  Cheesman,  into 
partnership.  By  the  articles,  the  partnership  was  to  continue  ten  years,  determinable 
as  aftermentioned.  Price  was  to  be  entitled  to  three-fourths  of  the  profits,  and 
Cheesman  to  one-fourth. 

The  9  th  article  was  as  follows : — 

"  That  all  cheques,  bills,  notes  or  other  negociable  securities,  which  may  be  given, 
signed,  accepted  or  indorsed  on  behalf  of  the  partnership,  shall  be  signed,  accepted 
and  indorsed  in  the  name  of  the  firm  by  Price  only,  or  Dy  Cheesman,  if  previously 
authorized  to  do  so  by  Price  by  some  writing  under  his  hand." 

Bv  the  10th,  Price  was  to  be  at  liberty  to  draw  £36  monthly,  and  Cheesman  £12 
monthly,  out  of  the  profits. 

The  14th,  "Each  of  the  partners  shall  keep  or  cause  to  be  kept  good  and  proper 
books  of  account,  in  which  shall  be  entered  ail  the  receipts  and  payments,  dealing 
and  transactions  of  the  partners,  respectively,  in  the  course  of  the  partnership 
business,  in  the  manner  usually  adopted  in  a  business  of  the  like  nature,  and  [143] 
Cheesman  shall,  from  time  to  time,  furnish  Price  with  proper  memorandums  of  all  the 
receipts  and  payments,  dealings  and  transactions  of  him,  Cheesman,  in  the  course  of 
the  business,  in  order  that  the  same  may  be  duly  entered." 

The  18th  provided  (amongst  other  things)  that  if  Cheesman  "should  wilfully 
neglect  or  refuse  to  keep  just  and  proper  accounts,  as  thereinbefore  provided,  or 
should  do  anything  repugnant  to  clauses  6  or  9,"  Price  should  he  at  liberty  to 
dissolve  the  said  partneruiip  hy  giving  a  written  notice,  and  thereupon  the  said 

Sartnership  should,  from  the  time  of  giving  or  leaving  such  notice,  cease  and 
etermine. 

The  20th  article  provided  that  in  case  of  a  dissolution  by  notice  given  by  Price 
to  Cheesman,  under  clause  18,  Cheesman  should  be  considered  to  have  quitted  the 
business  for  the  benefit  of  Price.  On  breach  of  Article  18  Cheesman  was  to  pay 
Price  ;£1000  for  liquidated  damages. 
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The  partnenhip  oonunenoed  in  July  1860,  and  the  Defendant  waa  prineiiMlly 
employea  in  attending  in  the  country. 

On  the  2l8t  of  Jul^  1863  Price,  alle^ng  that  Cheeeman  had  violated  the  above 
articles,  gave  him  a  written  notice  declaring  the  partnership  dissolved. 

The  particulars  of  these  violations  are  stated  in  the  ju<wment. 

In  April  1864  Cheesman  instituted  the  first  suit  for  a  dinolution  of  tiie  partner- 
ship, and  to  have  the  accounts  taken. 

[144]  In  June  1864  Price  filed  his  bill  for  a  declaration  that  the  partnerahip  had 
been  dissolved  on  the  21st  of  July  1863,  and  for  tddng  die  aooounta  on  that  footing, 
and  claiming  £1000  for  liquidated  damages  under  a  clause  in  die  articles,  bat  which 
was  however  abandoned  at  the  hearine. 

Mr.  Selwyn,  Mr.  Southgate  ana  Mr.  Everett,  for  the  Plaintiff.  Paraont  v. 
Hayward  (31  Beav.  199,  and  8  Jur.  924);  KenMe  v.  FarreH  (6  Bing.  141);  Beitt  v. 
Bwch  (4  Hurl.  &-N.  606). 

Mr.  Jessel  and  Mr.  Hemming,  for  Price. 

Mr.  Selwyn,  in  reply.     Blisid  v.  Daniel  (10  Hare,  493). 

Dee.  4.  Thb  Master  of  the  Rolls  [Sir  John  Romillyl  The  real  question  in 
this  case  is  whether,  under  the  articles  of  partnership  or  otherwise,  Mr.  Prioe  was 
justified  in  sending  the  notice,  and  thereby  causing  a  dissolution  of  the  firm.  The 
principal  charges  made  by  Mr.  Price  against  Mr.  Cheesman  relate  to  the  aooounts 
kept  by  him.  The  charges  are,  first,  that  he  violated  clause  9  of  the  articles,  by 
endorsing  bills  on  behalf  of  the  partnership ;  secondly,  that  he  has  omitted  to  enter 
in  his  accounts  sums  received  by  him ;  and,  thirdly,  that  he  did  not  remit  at  once  to 
the  firm  in  London  the  sums  received  by  him  in  the  country,  but  deducted  therefrom 
his  expenses  and  the  sums  he  was  allowed  to  draw  in  respect  of  his  share  of  the 
profits. 

[146]  In  order  to  be  able  to  judge  of  this  matter  satisfactorily,  I  have  been 
compelled  to  go  into  the  accounts,  as  well  as  I  could,  upon  the  afiBdavits,  with  the 
help  of  the  ledgers  of  the  firm.  I  think  that  the  counsel  for  Mr.  Price  push  the 
construction  of  the  9th  clause  of  the  partnership  article  too  far,  when  they  contend 
that  it  was  a  violation  of  it  for  Mr.  Cheesman  to  draw  a  bill  upon  a  customer,  to  be 
accepted  by  that  customer  for  the  amount  of  his  account,  when  the  customer  was 
unable  or  refused  to  pay  the  amount  due  from  him  in  cash,  but  consented  to  give  a 
bill  for  it  It  is  to  be  remembered  that  Mr.  Cheesman  was  acting  as  the  collecting 
partner  in  the  country,  and  the  necessity  of  sending  to  London  to  have  such  a  bill 
drawn,  and  of  having  it  remitted  to  bim  by  post>  would  have  occasioned  serious 
delay  and  some  expense,  and  would,  in  the  end,  nave  resulted  in  the  same  conclusion ; 
while  the  delay  might  have  occasioned  the  loss  of  the  opportunitv  of  obtaining  the 
bill,  besides  the  expense  of  keeping  Mr.  Cheesman  at  the  place  where  the  customer 
resided  for  two  days,  daring  which  time  he  might  have  nad  no  more  business  to 
transact  there.  There  is  a  marked  difference  between  drawing  a  bill,  to  be  accepted 
by  a  stranger,  for  the  purpose  of  enabling  the  drawer  to  raise  money  on  it,  and 
drawing  a  oill,  to  be  accepted  by  the  customer  of  the  firm,  for  the  amount  of  his 
account.  I  think,  therefore,  the  fact  of  Mr.  Cheesman  having  drawn  these  bills  was 
not  a  violation  of  the  9th  clause ;  but  it  was  essential  that  the  bill  should  be  trans- 
mitted at  once  to  the  bankers  of  the  firm  for  the  purpose,  if  not  of  being  negotiated, 
at  least  of  being  presented  for  payment  at  maturity,  and  for  taking  the  necessary 
proceedings  upon  it  if  it  was  not  duly  honoured.  I  do  not  think,  therefore,  that  much 
stress  ought  to  be  laid  upon  this  circumstance  of  the  bills  being  drawn  by  Mr. 
Cheesman. 

[146]  The  charge  that  Mr.  Cheesman  deducted  his  expenses  and  his  monthly 
share  of  the  profits  out  of  the  sums  received  by  him,  instead  of  remitting  the  sums 
entire  to  London,  is,  in  my  opinion,  a  charge  with  more  substance  in  it,  but  not  one 
of  so  serious  a  character  as  would,  in  my  opinion,  have  justified  the  steps  taken  by 
Mr.  Price,  although  it  was  very  desirable,  in  order  that  the  accounts  should  be  kept 
clear  and  distinct,  that  the  regular  course  should  have  been  adopted. 

But  the  charge  that  sums  were  received  by  Mr.  Cheesman,  which  were  never 
entered  in  the  accounts,  is  one  of  much  more  serious  character,  and  one  which,  in  my 
opinion,  affords  ample  foundation  to  justify  Mr.  Price  in  giving  notice  of  dissolution 
01  the  30th  July  1863,  even  independently  of  the  articles  of  partnership. 
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I  have  endeavoured  to  investigate  this  matter  as  well  as  I  could.  I  have  been 
unable  entirelv  to  make  out  the  state  of  the  case  as  to  some  of  the  items,  but,  as  to 
the  others,  the  evidence  is  strongly  inculpatory  of  the  course  pursued  by  Mr. 
Cheesman.  In  many  oases  Mr.  Gheesman  charged  himself  with  having  received  a 
less  sum  than  he  actually  received.  In  Mr.  Price's  affidavit  seventeen  instances  are 
given,  amounting  in  the  whole  to  £220,  19s.  6d.,  charged  by  Mr.  Cheesman  as 
received  by  him,  while,  in  fact,  he  received  £230,  9s.  6d.  After  a  careful  examination 
of  the  books  and  the  evidence,  this  appears  to  me  to  be  proved.  It  is  suggested  that 
the  difference,  which  is  but  £9,  lOs.,  is  either  trivial  or  to  be  explained  by  the 
diaoount  allowed  to  customers ;  but  the  real  objection  does  not  lie  in  the  amount,  but 
in  the  system  which  it  reveals  and  the  want  of  confidence  which  one  partner  must 
necessarily  feel  towards  another  who  is  capable  of  thus  conducting  the  accounts. 
When  such  irregularities  are  possible,  it  [1471  must  necessarily  be  productive  of  most 
injurious  oonsoquences  to  the  business,  particularly  errors  in  sending  in  accounts  to 
customers,  than  which  nothing  I  believe  is  more  likely  to  injure  a  tradesman.  Many 
attempts  are  made  by  Mr.  Cheesman  to  explain  this,  on  the  ground  of  discount  and 
the  like ;  but  these  attempts,  in  my  opinion,  wholly  fail,  and  the  irregularity  in  his 
accounts  is,  in  my  opinion,  an  established  fact,  even  upon  his  own  shewing.  But 
were  it  otherwise,  nothing  can  justify  the  omission  to  add  some  statement  in  the 
accounts,  to  explain  why  it  was  that  the  larger  sum  appearing  to  be  due  from  the 
customers  was  discharged  by  the  payment  of  the  smaller  one.  This  fact  would  alone, 
in  iny  opinion,  have  justifiea  Mr.  Price  in  putting  an  end  to  the  partnership. 

llie  case,  however,  against  him  does  not  rest  here ;  there  are  numerous  cases  of 
money  received  by  him  and  wholly  omitted  from  his  accounts :  and  this  is  established 
in  many  cases  b^  his  own  admission.  In  his  answer,  he  admits  having  received  £7 
and  £3,  Is.,  which  he  did  not  account  for,  and  £12, 10s.  which  he  did  not  account  for 
till  six  months  afterwards.  He  also  admitfl  having  received  £7  from  Mr.  Berridge, 
for  which  he  did  not  account.  He  tries  to  explain  this  by  making  it  appear  that  it 
was  subsequently  paid  as  part  of  a  larger  and  another  sum ;  but  even  if  this  were 
true,  it  was  highly  objectionable.  He  admits  having  received  £14,  158.,  which  he 
did  not  account  for  until  the  customer,  in  answer  to  an  account  sent  in  to  him  by  the 
firm,  alleged  that  he  had  paid  it.  He  admits  a  similar  transaction  as  to  £11,  28. 
with  a  customer  of  the  firm ;  and  he  admits  having  received  £2,  12s.  due,  not  to  the 
partnership,  but  to  Mr.  Price  before  the  partnership  began,  for  which  he  did  not 
account  at  all.  In  all  these  cases  he  offers  ingenious  excuses  to  explain  why  the 
circumstances  of  [148]  the  payment  and  the  receipt  escaped  his  recollection  ;  but,  in 
truth,  no  circumstance  can  excuse  a  partner  for  forgetting  the  receipt  of  money  due 
to  the  partnership.  If  it  only  occurred  once,  it  would  be  a  very  serious  error  on  the 
part  of  a  partner,  but  when  this  failure  of  memory  is  so  frequent  as  to  become  almost 
systematic,  it  makes  it  impossible  for  any  person  to  act  with  him  in  confidence  as  a 
partner,  or  to  place  any  reliance  in  him  or  in  his  accounts.  I  regret  to  say  that,  from 
the  examination  I  have  made  of  the  accounts,  I  believe  that  about  £90,  or  something 
near  that  sum,  can  be  proved  to  have  been  received  by  Mr.  Cheesman,  and  either  not 
accounted  for  at  all  by  him,  or  not  until  the  customers  asserted  they  were  prepared  to 
establish  the  fact  of  payment  to  him.  It  is  obvious  that  no  firm  can  safely  proceed 
upon  such  a  footing ;  and  I  have  no  hesitation  in  saying,  upon  this  ground  alone,  that 
Mr.  Price  was  perfectly  warranted  in  putting  an  end  to  the  partnership  as  soon  as  he 
discovered  what  the  state  of  affairs  was.  ft  is  due  to  Mr.  Price  to  say  that  he  had 
previously,  over  and  over  again,  remonstrated  with  Mr.  Cheesman  as  to  the  irregular 
state  of  his  accounts,  and  the  impossibility  of  trusting  to  them.  I  am  of  opinion, 
therefore,  that  the  notice  of  the  30th  of  July  1863  was  a  valid  notice,  and  that  the 
partnership  between  Mr.  Price  and  Mr.  Cheesman  was  then  dissolved,  and  I  will 
make  a  declaration  to  that  effect. 

The  consequences  are  that  Mr.  Cheesman  cannot,  after  the  30th  July  1863,  claim 
one-third  of  the  profits,  but  he  is  entitled  to  an  inquiry  as  to  how  much  of  the  capital 
employed  in  the  business  since  that  time  belong  to  him,  and  to  a  declaration  that  he 
is  entitled  to  such  a  jvoportion  in  the  net  profits,  after  deducting  all  expenses,  as  his 
share  of  the  capital  bore  to  that  of  Mr.  Price. 
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[148]    LOVBIOY  V.  CaATiKR.    Dee.  20,  21,  1866. 

A  testator,  having  made  gifte  to  the  three  children  of  his  first  marriage,  gave  his 
residue  to  his  wife  for  life,  with  remainder  to  the  fire  children  of  his  seoood 
marriage  (by  name)  "  and  such  other  child  or  children  as  should  be  living  at  the 
time  of  his  death/  Held,  on  the  context,  that  the  children  of  the  first  marriage 
were  not  included  in  the  residuary  ^t. 

The  testator  had  three  children  by  his  first  wife,  namely,  William,  Margaret  and 
Eliza.  By  his  second  marriura  he  had  five  children,  consisting  of  four  sons  and  one 
daughter,  namely,  Warlters,  Emma  Maryann,  Edward,  Alfred  and  Francis. 

By  his  will,  dated  in  1853,  the  testator  bequeathed  to  his  eldest  son,  William, 
"  as  a  mark  of  respect,  the  sum  of  £20, 1  having  some  years  since  given  him  leasehdd 
estate  in  the  Kent  Boad  as  his  share  of  my  property." 

He  then  devised  a  freehold  estate  to  ms  daughters  Margaret  and  Elisa. 

And  he  devised  all  the  residue  of  his  real  and  personal  estate  to  trustees,  in  trust 
for  his  wife  for  life,  and  after  her  death  to  sell  and  divide  amongst  Sarah  Bobson  (the 
daughter  of  his  wife  by  a  former  husband)  and  his  children  Wanters,  Emma,  Edward, 
Alfred  and  Francis  "  and  such  other  ehiid  or  children  as  shall  he  UmMg  at  the  time  of  my 
decease,  or  shall  be  bom  in  due  time  after  my  decease,  share  and  share  alike,"  the 
share  of  Sarah  Bobson  to  be  paid  to  her  separate  use.  "  The  share  or  shares  of  my 
daughter  or  daughters  to  be  considered  as  vested  upon  her  or  them  attaining  the  age 
of  twenty-one  or  marriage,  which  shall  first  happen,"  for  their  separate  use,  "  and  the 
shares  of  my  said  sons  to  be  considered  as  vested  in  them  upon  their  [160]  attaining 
their  respective  ages  of  twenty-one  years,  with  benefit  of  survivorship  and  aocmer." 

At  the  date  of  his  will,  the  children  by  the  first  marriage  were  all  adults ;  bat 
those  of  the  second  marriage  were  all  infants. 

The  testator  died  in  1854,  and  all  the  children  survived  him ;  his  widow  was  still 
livi^. 

The  question  was,  which  of  the  children  participated  in  the  residuary  estate. 

Mr.  Baggallay  and  Mr.  Boberts,  for  the  three  children  of  the  first  marriage, 
contended  ^t  the  words  "  and  such  other  child  or  children  as  shall  be  living  at  the 
time  of  my  decease,"  included  all  the  testator's  children  then  living,  and  that  the 
three  children  of  the  first  marriage  shared  in  the  residuary  estate.  That  it  was  plain 
that,  if  the  second  wife  had  died,  the  children  of  any  subsequently  taken  wife  would 
have  taken,  and,  if  so,  those  of  the  first  marriage  could  not  be  excluded.  That  words 
of  exclusion  must  be  precise  and  certain,  and  that  the  ciroumstanoe  that  persons  take 
under  a  distinct  gift  does  not  exclude  them  from  coming  in  under  a  subsequent  gift 
to  a  general  class. 

They  cited  Peppiin,  v.  Beekfcrd  (3  Ves.  570) ;  Banington,  v.  Tristram  (6  Ves.  348) ; 
Ex  parU  The  Earl  of  Ikhesler  (7  Ves.  368);  Urquhart  v.  UrgtAart  (13  Sim.  613); 
Pearce  v.  Fhieent  (1  Myl.  &  K.  800). 

B61]  Mr.  Selwyn  and  Mr.  Speed,  for  the  purchaser  of  a  share, 
r.  Hobhouse  and  Mr.  Walford,  for  the  children  of  the  second  marriage.  The 
context  shews  that  the  testator  did  not  intend  to  include  the  children  of  his  first 
marriage  as  legatees  of  the  residue ;  he  had  made  a  distinct  provision  for  them.  The 
words  "  other  child  or  children  "  must  to  some  extent  be  limited,  for  as  they  stand 
they  would  apply  to  the  children  of  any  other  person.  The  word  "  my"  must,  at  all 
events,  be  introduced  into  the  gift.  This  shews  that  the  gift  was  not  unlimited. 
The  other  provisions  relating  to  the  residue  do  not  apply  to  the  Plaintifb,  who  were 
adults  at  the  date  of  the  will. 

Mr.  Baggallay,  in  reply 

Dee.  21.  The  Master  of  thb  Bolls  [Sir  John  Bomilly].  It  was  well  observed 
that  the  words  "  such  other  child  or  children  "  must  be  restricted,  and  the  question  is, 
whether  they  are  to  be  restricted  to  the  children  which  are  last  mentioned  or  to  all 
the  testator's  children.  I  am  of  opinion  that  they  are  restricted  to  the  children  of 
the  second  marriage,  that  they  are,  as  it  were,  words  ejusdem  generis,  and  that  the 
same  sort  of  rule  is  to  be  applied  to  them  as  in  those  cases  where  the  testator 
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enumerates  partioular  species  of  personal  property,  and  then  adds  some  general  vrords 
which  the  Court  holds  to  be  restricted  to  things  similar  to  those  previously 
,  enumerated.  I  am  struck  with  this : — that  he  specifies  by  name  all  the  existing 
persons  who  were  to  take,  and  there  can  be  no  reason  why,  if  he  had  intended  the 
three  children  by  the  first  marriage  to  take  in  conjunction  with  [1621  those  of  the 
second  marriage,  he  should  not  nave  specified  them  by  name,  as  well  as  the  five 
whom  he  mentioned.  He  mentions  the  five,  and  then  says,  "  and  such  other  child  or 
children  as  shall  be  living  at  the  time  of  my  decease,  or  shall  be  bom  after  my 
decease."  I  think  that  means  the  children  of  the  class  last  mentioned,  and  that  if  he 
had  intended  the  words  "  other  children  "  to  include  the  children  of  the  first  marriage, 
be  would  have  specified  them  by  name.  The  difficulty  I  have  had  has  arisen  from 
the  manner  in  which  he  has  dealt  with  the  general  expression  in  the  subsequent 
words.  He  says  "  the  share  or  shares  of  my  daughter  or  daughters  to  be  considered 
as  vested  upon  her  or  their  attaining  the  age  of  twenty-one  years."  Now,  that  is  in 
favour  of  the  view  I  have  already  expressed,  because  by  the  second  marriage  he  had 
but  one  daughter,  and  if  he  had  intended  to  include  the  three  daughters  of  the  first 
marriage  it  is  probable  he  would  not  have  anticipated  there  being  one  daughter,  in 
the  singular  number,  to  take.  But  he  goes  on  to  say,  "  and  the  shares  of  my  said 
sons  to  be  considered  as  vested  in  them  upon  their  attaining  their  respective  ages 
of  twenty-one  years,"  and  "  in  case  any  of  my  children  shall  not  have  attained  the 
age  of  twenty-one  years  when  their  shares  shall  become  divisible,  I  direct  my  trustees 
to  invest  such  shares  in  the  purchase  of  stock  in  the  public  funds,  until  they  shall 
attain  twenty-one  years,  and  upon  their  attaining  that  age,  or  any  of  my  daughters 
marrjring,  to  pay  or  transfer  their  shares  to  them  accordingly,  and  in  the  meantime 
to  apply  the  dividends  for  their  maintenance."  Now,  undoubtedly,  the  sense  seems 
to  be  very  much  extended  here,  for  he  not  only  uses  the  words  "  any  of  my  daughters," 
but  "  any  of  my  children."  Still,  having  come  to  the  conclusion,  on  the  former  part 
of  the  will,  that  he  only  meant  the  children  of  the  second  marriage,  I  think  I  can 
with  propriety  say  that  these  expressions  are  to  be  [16S]  attributea  to  the  children 
he  had  previously  spoken  of,  and  that  he  refers  to  the  class  with  whom  he  was 
dealing.  This  explains  why  he  anticipated  the  possibility  of  their  dying  before  they 
attained  twenty-one  and  during  their  mfancy. 

The  same  observations  apply  to  the  subsequent,  power  to  the  trustees  to  raise 
£200  out  of  the  portion  of  "any  of  my  children"  for  "such  child  or  children's" 
advancement  That  clause  only  applies  to  the  children  during  their  infancy,  and  the 
three  children  of  the  first  marriage  were  not  infants  at  the  time,  and  therefore  the 
clause  is  not  applicable  to  them.  I  am  of  opinion  that  this  also  shews  that  the  "other 
children  "  were  the  children  of  the  second  marriage. 

[1S8]    In  re  Stband  Music  Hall  Coupany  (Limitko).    Ez  parte  Eubopban  and 
American  Finance  Coupant  (Liicitkd).    June  12,  27,  1865. 

[S.  C.  affirmed  on  appeal,  3  De  G.  J.  &  S.  147 ;  46  K  K  594;  13  L.  T.  177 ;  14 
W.  B.  6.  See  Bm  v.  Army  emd  Naey  Hotel  Company,  1886,  34  Ch.  D.  49.  Distin- 
guished, In  re  Johnston  Foreign  Patents  Company  [1904],  2  Ch.  239.] 

Where  directors  of  a  public  company  have  entered  into  an  informal  agreement,  within 
the  limits  of  their  power,  it  is  in  equity  binding  on  the  company,  and  this  Court 
will  give  effect  to  it. 

Whether  bonds  issued  by  a  public  company,  in  which  the  names  of  the  obligees  are 
left  in  bank,  are  valid,  qucere. 

The  proper  mode  of  construing  any  written  instrument  is  to  give  effect  to  every  part 
of  it,  if  this  be  possible,  and  not  to  strike  out  or  nullify  one  clause  in  a  deed,  unless 
it  be  impossible  to  reconcile  it  with  another  and  more  express  clause  in  the  same 
deed. 

The  78th  clause  of  articles  of  association  limited  the  power  of  the  directors  of  borrow- 
ing to  £10,000,  unless  authorized  by  a  "  general  meeting."  By  the  35th  clause,  a 
"  special  meeting  "  might  authorize  the  borrowing  of  such  sums  as  it  thought  fit. 
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Held,  that  the  directors  m^ht  be  suthoriced  to  borrow  beyond  X10,000,  etther  by 
a  general  or  a  special  meeting. 

The  Strand  Music  Hall  CJompany  (limited)  was  incorporated  in  1862,  and,  by  the 
78th  article,  the  directors  were  empowered  to  borrow  on  mortm;e  or  by  [164]  bonds 
any  sum  not  exceeding  £10,000,  unless  authorized  iy  a  gMenu  meeting  to  borrow* 
larger  amount. 

By  the  35th  article  the  company  m  tpedal  meettng  might  authorize  the  borrowing 
of  such  sums  of  mone^  as  it  might  think  fit. 

llie  directors  having  borrowed  X9200,  the  company,  at  a  general  meeting  held  on 
the  let  of  February  1864,  empowered  the  directors  to  borrow  a  sum  not  exceeding 
£30,000. 

On  the  7th  of  April  1864  the  Credit  Mobilier  Ck>mp(uiy  lent  the  Strand  Marie 
Hall  Company  £6000  on  the  security  of  200  bonds  oi  the  Strand  Music  EUl  Company, 
£50  each  (representing  £10,000),  and  on  the  security  of  the  directors.  These  bonds 
were  issued  with  the  names  of  the  obligees  in  blank.  Eleven  of  these  bonds  (£6500) 
were  sold  by  the  Credit  Mobilier  Company,  and  the  names  of  the  purchasov  were 
then  inserted  as  the  obligees  in  the  bonds. 

Before  the  10th  of  October  1864  all  the  interest  of  the  Credit  Mobilier  Cmnpany 
had  been  transferred  to  the  European  and  American  Finance  Company,  and  on  the 
10th  of  October  1864  an  agreement  was  duly  executed  between  tne  Strand  Music 
Hall  Company  of  the  first  part^  the  six  directors  of  it  of  the  second  part,  and  the 
European  and  American  Finance  Company  of  the  third  part,  whereby  the  remaining 
189  bonds  of  £50  each,  constituting  a  first  charge  on  all  the  property  of  the  Strand 
Music  GUI  Company,  were  made  liable  for  the  payment  of  £6000  to  the  latter 
company.     The  price  of  the  other  eleven  bonds  was  paid  over. 

The  Strand  Music  Hall  Company  was  ordered  to  be  [1561  wound  up,  and  the 
European  and  American  Finance  Company  claimed  to  be  specialty  creditors  by  virtue 
of  the  bond. 

Mr.  Jessel  and  Mr.  £.  Romilly,  for  the  European  and  American  Finance  Company. 
It  will  be  contended  that  the  resolution  of  the  1st  of  February  1864  to  increase  t£e 
borrowing  powers  of  the  directors  is  invalid,  by  reason  of  its  having  been  made  at  a 
general,  ana  not  at  a  special,  meeting  of  the  shareholderL  That  is  not  so,  they  acted 
under  the  power  given  by  the  78th  article,  and  not  under  the  35th,  and  these  powers 
are  cumulative.  Secondly,  it  is  said  that  the  bonds  have  no  validity,  because  the 
names  of  the  obligees  were  omitted ;  Tayler  v.  The  Qreat  Indian  Penintular  Railway 
Commmj/  (4  De  G.  &  Jones,  559).  The  answer  is  that  an  implied  power  was  given, 
by  the  deed  under  seal,  to  insert  the  names  of  the  obligees.  At  all  events  there  is 
an  agreement  on  the  part  of  the  Strand  Music  Hall  Company  to  give  valid  bonds  as 
a  security ;  this  agreement  the  claimants  are  entitled  to  have  made  good  in  equity. 

The  agreement  of  the  10th  of  October  1862  is  a  valid  equitable  contract,  and  this 
Court  considers  that  done  which  has  been  asreed  to  be  done,  and  it  will  nve  effect 
to  imperfect  instruments  executed  for  a  valuable  consideration.  This  is  hid  down 
clearly  by  Lord  Redesdale  (p.  116).  He  says,  "where  parties,  meaning  to  create  a 
perfect  title,  have  used  an  imperfect  instrument,  a  feoffment  without  livery  of  seisin  ; 
a  bargain  and  sale  without  enrolment;  a  surrender  of  copyhold  not  presented 
accoitung  to  the  custom  of  the  manor.  Courts  of  Equity  have  considered  the  im- 
perfect instrument  as  evidence  of  a  contract  for  making  a  perfect  instrument,  and 
have  remedied  the  defect  even  against  judgment  creditors." 

[166]  Mr.  Baggallay  and  Mr.  Lawson,  for  the  official  liquidators  of  the  Strand 
Music  Hall  Company.  The  acts  of  the  directors  were  ultra  vires,  and  the  shareholders 
are  not  bound  by  this  transaction.  The  power  of  the  directors  to  borrow  was  limited 
to  £10,000,  and  even  then  they  could  only  exercise  it  by  giving  bonds  to  the  extent 
of  the  money  advanced;  they  were  not  justified  in  giving  bonds  to  the  extent  of 
£10,000  to  secure  a  debt  of  £5000.  Secondly,  the  bonds,  being  in  blank,  were  void, 
for  there  was  no  one  to  whom  they  were  made  payable,  no  oblieadon  to  anyone,  and 
they  could  not  be  altered  by  the  insertion  of  a  name  after  they  had  been  executeid  by 
the  obligors.  The  object  was  to  commit  a  fraud  on  the  revenue  and  avoid  the 
transfer  stamp.    If  they  be  void,  the  agreement  constitutes  no  charge  for  the  money 
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advanced.  Laatlv,  the  35th.  article  of  the  aMociation  is  positive  that  the  borrowing 
powers  can  only  oe  authorised  at  a  tpeeial  meeting  of  the  shareholders,  and  therefore 
the  excess  beyond  £10,000  is  dearly  void.  They  cited  Peto  v.  The  Brighton,  &e., 
JSaOway  Commms  (1  Hem.  &  Mil  468);  Re  The  BritiA  ProrideiU  Compcmy  (10  Jar. 
713>. 

Mr.  Elderton,  for  the  bondholders. 
Mr.  Jessel,  in  reply. 

Jvm€  27.  Ths  MA8TSB  of  the  Bolu9  [Sir  John  Bomilly].  In  this  case,  the 
European  and  American  Finance  Company  claim  to  be  specialty  creditors  of  the 
Strand  Music  Hall  Company  (Limited)  for  two  sums,  one  of  £6000,  together  with 
interest  thereon  at  £10  per  cent  [167]  per  annum  from  the  16th  of  March  1865,  and 
another  of  £2700,  together  with  interest  thereon  at  the  same  rate  from  the  17th 
of  March  1866. 

The  first  question  to  be  decided  is  whether  the  directors  had  power  to  borrow  this 
amount.  The  second  question  is,  assuming  the  first  question  to  be  decided  in  favour 
of  the  claimants,  whether  the  directors  of  the  Strand  Music  Hall  Company  have,  bv 
the  transaction  in  question,  created  a  valid  specialty  debt  to  the  amount  claimed. 
There  is  no  question  but  that  the  amount  was  duly  advanced  to  or  for  the  use  of  the 
Strand  Music  Hall  Company,  the  question  is  whether  the  claimants  are  specialty  or 
only  simple  contract  creditors. 

The  first  question  is  one  of  construction  on  the  articles  of  association  of  the 
Strand  Music  Hall  Company,  and  it  is  whether  the  directors  had  power  to  borrow 
beyond  the  sum  of  £10,000. 

The  company  had,  in  fact,  previously  to  the  transaction  in  question  on  this 
summons,  raised  £9200,  and,  consequently,  if  they  had  no  power  to  raise  more  than 
£10,000,  the  loan,  in  respect  of  which  the  present  claimants  seek  to  be  specialty 
creditors,  would  have  been  invalid,  except  to  tne  amount  of  £800. 

The  78th  clause  of  articles  is  to  be  found  under  the  head  of  "  Increase  and  decrease 
in  capital,"  and  is  in  these  words,  "  The  company  in  xpedal  meeting  "  (which  is  defined 
to  mean  "an  extraordinary  special  general  meeting")  "may  authorize  the  borrowing 
of  such  sum  or  sums  of  money,  and  on  such  terms  and  conditions,  as  they  may  think 
fit ;  and  may  also,  by  the  resolution  of  a  tpeddl  meeting,  increase  the  capital  of  the 
company  by  the  issue  of  new  shares." 

[158]  On  the  2l8t  January  1864  notice  was  given  of  a  general  meeting  to  be  held 
on  the  1st  of  February  following.  The  general  meeting  was  held  accordmgly,  and  a 
resolution  was  proposed,  empowering  the  directors  to  borrow  a  sum  not  exceeding 
£30,000  according  to  clause  78.  This  was  i-esisted,  a  poll  was  demanded  and  taken 
on  the  8tb  of  that  month,  when  the  resolution  was  earned  by  a  majority  of  the  share- 
holders of  the  company. 

The  resolution,  if  it  required  confirmation,  has  not  since  been  confirmed  by  any 
subsequent  meeting  of  the  shareholders. 

If  the  matter  rested  there,  no  question  as  to  the  validity  of  the  power  to  raise 
money,  to  the  extent  of  £30,000,  could  arise.  But  the  35th  clause  of  the  articles  is  in 
these  words : — ^The  directors  "  may  borrow  in  the  name,  or  otherwise  on  behalf  of, 
the  company,  such  sums  of  money  as  they  may  from  time  to  time  think  expedient, 
either  by  way  of  mortgsgo  of  the  whole  or  any  part  of  the  property  of  the  company, 
or  by  bonds  or  debenture  notes,  or  in  such  other  manner  as  they  may  deem  nest ; 
provided,  nevertheless,  that  the  aggregate  of  the  principal  money  to  be  so  borrowed 
shall  not  at  any  one  time  exceed  £10,000,  unless  the  borrowing  of  a  larger  amount 
shall  have  been  previously  authorized  by  a  general  meeting,  in  which  case  the  directors 
may  boiTow  to  such  an  extent  as  is  so  authorized." 

This  claim,  it  is  contended,  is  inconsistent  with  clause  78,  which  requires  that  a 
special  meeting  should  be  called  to  authorize  the  borrowing  of  any  sum  exceeding 
£10,000,  and  that  no  special  meeting  having  been  called  for  that  purpose,  the  directors 
had  no  power  to  borrow  more  than  £10,000. 

[169]  On  referring  to  the  interpretation  clause,  little  assistance  is  derived  there- 
from ;  a  "  general  meeting "  is  defined  to  mean  an  "  ordinary  general  meeting ; "  an 
"  extraordinary  meeting  "  means  an  "  extraordinary  general  meeting,"  and  a  "  special 
meeting"  to  mean  an  "extraordinary  special  meeting."  It  is  obvious  that  these 
definitions  leave  the  matter  exactly  where  it  was. 
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The  proper  mode  of  oonstruing  any  written  instromeDt  ia  to  gire  effect  to  ereir 
port  of  itk  if  this  be  possible,  and  not  to  strike  out  or  nullify  one  clause  in  a  deed, 
unless  it  be  impossible  to  reconcile  it  with  another  and  more  express  elaoae  in  the 
same  deed.  I  think  that  I  must,  if  possible,  give  effect  to  bcMih  these  clauses  in  the 
articles  in  question ;  and  I  also  think  that  this  may  be  done  by  declaring  that  by  the 
78th  clause  power  is  given  to  a  general  meeting  to  autboriw  the  directors  to  borrow 
a  sum  exceeding  £10,000,  and  that  by  the  35th  clause  power  is  also  given  to  a  special 
meeting  of  the  company  to  authorize  the  borrowing  of  such  sums  of  money  as  the 
meeting  shall  think  proper.  Bat  for  the  78th  clause,  such  power  oould  only  be 
exercised  by  a  special  meeting ;  but  for  the  35th  such  authority  could  only  be  given 
by  a  general  meeting ;  but  by  the  combined  effect  of  those  two  clauses  power  is  girra 
either  to  a  special  meeting  or  to  a  general  meeting  to  raise  money ;  and  though  this 
is  not  very  skilfully  expressed  in  the  articles  before  me,  there  is,  in  my  opinion,  no 
other  construction  of  which  these,  the  clauses  in  question,  are  susceptible. 

Various  other  clauses  were  read  and  commented  upon,  but,  in  truth,  they  none  of 
them  control  or  modify  the  effect  of  either  of  the  clauses  in  question.  There  is  no 
clause  requiring  a  subsequent  confirmation  ||160]  of  such  a  resolution,  and  no  such 
confirmation  was,  in  my  opinion,  essential  to  its  validity. 

The  next  question  is,  have  the  directors,  by  what  has  taken  place,  created  a  valid 
specialty  debt  of  the  company,  and  to  what  extent  1  The  way  in  which  they 
endeavoured  to  accomplish  this  was  as  follows  : — On  the  7th  April  1864  a  deed  was 
executed  by  the  Strand  Music  Hall  Company  of  the  first  part,  the  chairman  and  five 
other  directors  (by  name)  of  the  second  part,  and  the  Credit  Mobilier  Company  of 
the  third  part.  By  this  deed  the  Credit  Mobilier  Company  agreed  to  advance  £5000 
to  the  company  for  six  months,  with  interest  at  £10  per  cent,  per  annum,  on  the 
security  of  200  mortgage  bonds  of  the  company  for  £50  each,  and,  secondly,  on  two 
joint  and  «everal  promissory  notes  of  the  six  directors  for  £2500.  The  validity  of 
these  bonds  is  disputed,  first,  because  the  name  of  the  obligee  is  not  stated  in  the 
bonds,  and,  secondly,  because  it  is  contended  that  it  was  uttro  vires  to  issue  bonds  for 
£10,000  as  a  security  for  only  £5000  advanced. 

Eleven  of  the  bonds,  so  deposited,  were  sold  by  the  Credit  Mobilier  Company, 
and  on  the  sale,  the  name  of  the  purchaser  was  inserted  as  the  obligee  in  the  bond. 

In  October  1864  the  Credit  Mobilier  Company  required,  if  they  continued  their 
loan,  certain  conditions  and  a  bonus  of  £400,  which  were  accepted,  with  a  modifica- 
tion, by  the  directors  of  the  Strand  Music  Hall  Company.  This  new  plan  was  carried 
into  execution  by  an  agreement  of  10th  October  1864,  duly  made  and  executed  by 
and  between  the  Strand  Music  Hall  Company  of  the  first  part,  the  same  six  directors 
of  the  second  part,  and  the  European  and  American  Finance  Company  of  the  third 

ert.  It  was  agreed  that  the  [161]  agreement  of  7th  April  1864  with  the  Credit 
obilier  Company  should  be  renewed  and  confirmed  between  the  parties  to  the  said 
agreement. 

Istly.  That  the  loan  was  to  be  for  six  months  from  the  date  of  the  agreement^ 
with  interest  at  £10  per  cent  per  annum,  together  with  a  bonus  of  £400,  and  com- 
mission of  £3,  lOs.  per  cent,  on  sale  of  shares  hereinafter  mentioned. 

2dly.  The  deposit  by  the  Strand  Music  Hall  Company  of  189  mortgage  bonds 
of  £50  each,  representing  £9450,  and  forming  part  of  £25,000  mortgage  bonds, 
constituting  a  first  charge  on  all  the  property  of  the  Strand  Music  Hall  Company 
with  the  Credit  Mobilier  Company  by  way  of  collateral  security ;  and 

3dly.  Two  joint  and  several  promissory  notes  for  £2500  each,  by  the  said 
directors ;  and  if  the  notes  should  not  be  paid  at  maturity,  it  should  be  lawful  for 
the  European  and  American  Finance  Corporation  to  sell  the  mortgage  bonds,  and 
out  of  the  proceeds  pay  themselves  the  £5000,  with  interest  and  all  the  oosts, 
together  with  a  commission  of  £3,  lOs.  per  cent,  on  the  amount  of  such  sale. 

The  first  point  to  be  considered  is,  whether  this  transaction  creates  a  vtAid  charge 
on  the  property  of  the  company,  for  the  sum  of  £5000.  Although  there  be  con- 
siderable informality  in  the  instrument  itself  and  in  the  bonds  given,  still  I  am  of 
opinion  that  this  creates  a  valid  charge  upon  the  pro{>erty  of  the  company.  Assuming 
that  I  am  right  in  the  first  point,  and  that  the  Strand  Music  Hall  Company  had  the 
power  to  raise   this  money,  and  consequently  to  give  a  valid  charge  upon  their 
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property,  I  un  of  opmion  that  they  have  endeavonred  to  do  so,  and  that  the  deed 
execated  [162]  being  for  valuable  oonaideration,  they  have  effected  that  object.  I 
think  this  rests  upon  the  principle  of  the  oases  insisted  upon  j^  counsel,  and  referred 
to  in  the  passages  cited  to  me  from  Lord  Redesdale's  book.  IHie  Strand  Music  Hall 
Company  has,  in  this  instance,  by  contract  for  value,  given  a  right  to  the  Credit 
Mobilier  Company,  and  through  them  by  transfer  and  also  directly  to  the  European 
and  American  Finance  Company,  to  obtain  a  valid  charge  on  all  their  property.  If 
this  instrument  be  incomplete  at  law,  this  Court  will  interfere  to  carry  the  contract 
into  execution,  and  complete  and  make  effectual  the  object  of  both  parties.  If  the 
Strand  Music  Hall  Company  had  proved  a  flourishing  concern,  and  had  refused  to 
complete  this  agreement,  this  Court  would,  on  a  bill  filed  for  that  purpose,  have 
compelled  them  to  do  so.  The  rights  in  equity  are,  in  my  opinion,  complete  when 
the  agreements  were  executed,  ana  the  fact  that  the  company  has  failed,  instead  of 
becoming  prosperous,  cannot  affect  this  right.  I  think,  therefore,  that  a  valid 
mortgage  in  equity  on  the  whole  of  the  property  of  the  Strand  Music  Hall  Company, 
for  the  sum  of  £5000,  was  effected. 

On  the  question  of  the  frame  of  the  bonds,  I  give  no  opinion  as  to  their  validity  ; 
but  I  am  disposed  to  think  that  the  suggestion  of  an  implied  authority  having  been 

S'ven  to  the  holder  of  the  bonds  to  msert,  on  behalf  of  the  Strand  Music  Hall 
impany,  the  name  of  the  obligee  is  not  sufScient  to  render  them  valid. 
The  objection  that  the  bonds  to  the  nominal  value  of  £10,000  were  given  to  secure 
£5000  has  not,  in  my  opinion,  any  weight.  It  is  frequently,  and  indeed  usually,  the 
case  that  the  property  pledged  exceeds  the  value  of  the  charge ;  but  this  does  not 
render  the  tran8-[163]-action  invalid,  independently  of  there  being  some  limitation 
of  authority  in  the  power  which  they  profess  to  exercise.  On  turning  to  this 
authority,  I  do  not  see  anything  in  the  articles  of  their  association  to  limit  this 
authority,  or  to  make  the  case  of  this  company,'  or  of  the  directors  of  it,  different  in 
this  respect  from  that  of  any  ordinary  individual  I  am,  therefore,  of  opinion  that 
the  European  and  American  Finance  Company  have  a  valid  charge  on  the  property 
of  the  Strand  Music  Hall  Company  to  the  extent  of  the  £5000  advanced  by  them. 

NoTB.— AfBirmed  by  the  Lords  Justices  the  3d  of  Autmst  1865.  [3  De  G.  J.  <& 
S.  147.] 

[163]    Re  Fox's  Will.    July  22,  24,  1866. 

Under  a  bequest  to  two  successively  for  life,  with  remainders  to  the  survivors  of  a 
class :  Held,  that  the  survivorship  had  reference  to  the  death  of  the  last  tenant 
for  life. 

The  testator  gave  "all  his  g^oods  and  effects  to  his  widow  Esther  Fox,  dwawte 
vidvUate,  and  afterwards  to  his  sister  Elizabeth  Allen  for  life."  He  then  proceeded 
thus : — "  And  it  is  my  mind  and  will  that  after  the  death  of  my  sister  Elizabeth 
Allen,  the  residuarv  effects  shall  go  to  my  mrvimng  hroOurt  and  sitter  and  their  children, 
to  be  divided  equally  between  them." 

The  testator  died  in  1796,  he  left  his  widow  and  three  brothers  and  a  sister 
surviving  him. 

His  sister  Elizabeth  Allen  died  in  1810,  and  the  widow  in  1859. 

The  three  brothers  and  the  sister  of  the  testator  died  in  the  interval  between  the 
death  of  the  sister  and  that  of  [164]  the  widow ;  two  of  them  had  children,  some  of 
whom  were  still  living. 

The  question  was,  who,  under  the  above  gift,  were  now  entitled  to  the  testator's 
residuary  estate,  which  had  been  paid  into  Court  under  the  Trustee  Relief  Act. 

Mr.  Edward  F.  Smith,  for  the  Petitioners,  argued  that  all  the  brothers  and  sisters 
who  survived  the  testator  (except  Elizabeth)  shared  in  the  residue.  He  referred  to 
Shailer  v.  Oroves  (6  Hare,  162,  and  see  11  Jur.  485,  and  16  L.  J.  (Ch.)  367),  where  the 

fif t  in  remainder  is  stated  to  be  to  the  "  surviving  brothers  and  sisters  or  their  issue ; " 
arman  on  Wills  (2d  edit  p.  69) ;  Evans  v.  Efcms  (25  Beav.  81) :  Kidd  v.  North  (3  De 
G.  M.  &  G.  961). 
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Mr.  E.  Bomilly,  Mr.  C.  E.  Fox  and  Mr.  Forbes,  for  the  Beepondents,  argued  etmirii, 
that  the  survivorship  had  reference  to  the  death  of  the  widow,  the  last  tenant  for  life ; 
Atkmion  v.  Bartrum  (28  Beav.  219) ;  and  secondly,  that  the  word  "sarviving^did  not 
apply  to  the  "children." 

.The  MAarsB  of  thx  Bolls  [Sir  John  Bomillyl.  I  am  of  opinion  that  tins 
case  is  very  nearly  met  by  AHanson  v.  Bartram  {lad.),  which  authority  has  beoi 
supported  by  the  House  of  Lords.  I  think  that  the  word  "surviving"  applies  to 
the  whole  class  of  parents  and  children,  and  that  the  period  of  division  was  the  [165] 
death  of  the  last  tenant  for  life,  when  the  class  was  to  be  ascertained.  The  class 
consists  of  the  brothers  and  sisters  of  the  testator,  and  their  children ;  and  these  throe 
divisions  constituted  the  class.  To  entitle  anv  of  them  to  take,  they  must  survive  the 
period  of  distribution,  and,  I  think,  they  take  per  capita,  and  not  per  stirpes.  The 
result  is  this  : — As  the  sister  did  not  survive  the  widow,  the  death  of  the  widow  is 
the  period  at  which  the  survivorship  is  to  be  ascertained. 

This  is  consistent  with  Stmler  v.  Groves ;  for  if  the  word  used  by  the  testator  in 
that  case  was  "  or,"  as  reported  in  the  "Law  Journal"  and  the  "Jurist,'  and  not  "  and," 
as  reported  in  the  4th  Volume  of  Hare,  still,  as  the  brothers  and  sisters  all  died  in  the 
lifetime  of  the  widow,  the  result  was  the  same,  and  it  made  £he  expression  sub- 
stantially "and." 

Take  a  declaration  that  the  residuary  personal  estate  is  divisible  jwr  ec^Ua  equally 
among  such  of  anv  of  the  brothers  and  sisters  of  the  testator  (other  than  Elizabeth 
Allen)  as  survived  his  widow,  and  such  children  as  survived  her  of  any  brother  and 
sister  of  the  testator.     (Reg.  Lib.  1866,  A.  fol.  1932.) 

Note.— See  Knight  v.  Poole,  32  Beav.  548 ;  Draluford  v.  Drakefard,  33  Beav.  43. 


P.66]    Cragos  v.  Orat.    Jim.  12,  13,  1866. 

The  Court  sanctioned  the  raising  of  money  by  mortgage  of  an  infant's  estate,  bat 
after  expenses  had  been  incurred  b^  the  intended  mortgagee  in  investigating  the 
title,  the  matter  went  off  without  his  default.  He  was  allowed  his  costs  out  of  the 
estate. 

Infants  being  interested  in  this  case,  the  Court  sanctioned  the  raising  of  a  sum  of 
money  by  way  of  mortgage  of  the  estate.  The  proposed  mortgagee  incurred  expenses 
in  examining  the  title ;  but,  before  the  transaction  had  been  completed,  a  reversion 
fell  in  and  the  matter  went  off,  without  his  default. 

The  mortgagee  presented  a  petition  to  obtain  these  costs,  so  incurred  by  him. 

Mr.  Southrate  and  Mr.  Hawkins,  in  support  of  the  petition. 

Mr.  Stiffe  Everitt,  for  the  infants,  resisted  the  payment.  He  argued  that  such 
costs  were  usually  the  subject  of  a  special  agreement,  but  that  there  bad  been  none 
in  this  case. 

Mr.  Southgate,  in  reply. 

Jan.  13.  The  Master  of  the  Rous  jLord  Bomilly].  I  think  the  Petitioner 
must  have  his  costs ;  the  arrangement  was,  in  substance,  with  the  Court,  and  thei-e- 
fore  the  expenses  of  the  investigation  of  title  must  be  allowed. 

Though  I  regret  that  the  matter  went  off,  I  think  that  the  costs  must  be  allowed. 

[167]    FoRRSR  V.  Nash.    July  12,  13,  15,  1865. 

[S.  C.  6  N.  B.  361 ;  11  Jur.  (N.  S.)  789 ;  14  W.  B.  8.  See  Brewer  v.  Broadwoody 
1882,  22  Ch.  D.  109  ;  Wylsm  v.  Dunn,  1887,  34  Ch.  D.  577 ;  Lee  v.  Soames,  1888, 
59  L.  T.  367;  BdUm  Partners  v.  Lambert,  1889,  41  Ch.  D.  300.] 

Where  a  person  sells  property  which  he  is  neither  able  to  convey  or  to  enforce  a 
conveyance  from  other  proper  parties,  the  purchaser  may  repudiate  the  contract, 
and  is  not  bound  to  wait  to  see  if  the  vendor  can  induce  some  third  person  to  join 


Digitized  by 


Google 


KBB&T.iafc  FORBBB  V.   MASH  859 

in  maMng  a  good  title.  The  Plaintiff  agreed  to  grant  to  the  Defendant  a  lease  for 
twenty-one  years,  with  a  right  to  re-let ;  but  he  had  only  a  term  of  twenty  years, 
and  coald  not  under-let  without  the  consent  of  his  landlord.  The  Defendant 
repudiated  the  contract.  The  Plaintiff  afterwards  filed  his  bill  for  specifio  per- 
formance, and,  pending  the  suit,  the  landlord  agreed  to  oonour.  Held,  that  the 
contract  could  not  be  enforced,  and  the  bill  was  dismissed  with  costs. 

By  an  agreement,  dated  the  2d  of  September  1864,  the  Plaintiff  agreed  to  let  to  the 
Defendant  the  ground-floor,  &a,  of  No.  2  Hanover  Street  "  from  Michaelmas  Day 
1864,  with  the  right  to  a  lease  of  the  above-named  premises  for  seven,  fourteen  or 
hoenitf-one  years ; '  also  with  the  right  to  re-let  the  premises,  if  he  desired  it,  for 
any  business  that  would  not  interfere  with  Mr.  Forrer's  business. 

It  turned  out  afterwards  that  Mr.  Forrer,  the  Plaintiff,  was  himself  a  mere  lessee 
of  the  property  for  a  term,  of  which  twenty  and  a  quarter  years  only  remained 
unexpired.  It  also  appeared  that  his  lease  contained  covenants  restraining  the 
carrying  on  upon  the  premises  any  trade  or  business  except  that  of  jeweller,  and 
from  under-letting  the  premises  without  the  consent  of  his  landlord. 

This  being  discovered,  a  correspondence  ensued  between  the  solicitors  of  the 
parties,  and  on  the  22d  of  September,  the  Plaintiff's  solicitors  having  written  a  letter 
calling  on  the  Defendant  to  perform  his  agreement,  the  Defendant's  solicitors  replied 
on  the  same  day,  remarking  that  the  Plaintiff  had  not  the  power  to  carry  out  the 
agreement,  and  adverting  to  the  deficiency  of  the  term  and  to  the  restriction  against 
under-letting  the  premises.  They  added,  "  Unless  some  communication  [168]  from 
you,  in  the  course  of  to-morrow  should  alter  our  views,  toe  «AaU  eoasider  the  whole 
negotiation  at  an  end." 

The  Plaintiff's  solicitors  rejoined,  insisting  on  the  contract,  and  on  the  23d  of 
September  the  Defendant's  solicitors  replied,  adhering  to  the  former  letter  of  the  22d 
of  September,  and  declining  any  further  negotiation. 

The  Plaintiff,  on  the  7th  of  October  1864  (before  he  had  obtained  the  concurrence 
of  his  landlord  in  granting  the  lease  which  the  Plaintiff  had  agreed  to  grant),  filed  his 
bill  for  the  specific  performance  of  the  contract  of  the  2d  of  September  1864. 

It  appeared  that  so  late  as  January  1865  the  landlord  had  refused  to  join 
in  the  lease  to  the  Defendant ;  .but  in  April  1865  the  landlord  made  an  afiSdavit, 
in-  which  he  stated  that  he  had  been  and  was  ready  to  do  all  acts  necessary  for 
enabling  the  Plaintiff  to  perform  in  all  respects  on  his  part  the  agreement  with  the 
Defendant 

Mr.  Southgate  and  Mr.  £.  K.  Karslake,  for  the  Plaintiff.  The  contract  is  complete 
and  binding,  and  the  Plaintiff,  who  has  now  the  power  of  performing  it,  is  entitled  to 
a  specific  performance.  It  is  no  objection,  to  a  suit  for  toe  specific  performance  of  a 
contract,  that  the  title  has  been  made  perfect  since  the  institution  of  the  suit ;  it  is 
frequently  made  perfect  even  after  decree. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant.  First,  there  was  no  concluded 
agreement  between  the  parties ;  secondly,  the  Plaintiff  had  no  power  to  perform  the 
contract  at  the  time  when  the  Defendant  annulled  the  contract,  which  he  was  entitled 
to  do,  and  nothiog  sub-ri69]-sequent  can  reinstate  it.  Time  was  of  the  essence  of  the 
contract,  for  the  Defendant  intended  to  devote  the  premises  to  his  business  purposes, 
which  admitted  of  no  delay  and  required  the  immediate  possession  of  the  premises. 

JtUy  15.  Thb  Master  of  thx  Eoli^  [Sir  John  Komilly^.  In  this  case  I  am 
of  opinion  that  the  contract  was  perfectly  good,  and  that  it  is  well  proved ;  but, 
under  the  circumstances,  I  am  of  opinion  that  the  Plaintiff  is  not  entitled  to  a  decree 
for  specifio  performance.  The  contract  was  for  a  lease  for  twenty-one  years,  with  the 
right  to  re-let  the  premises ;  but  the  Plaintiff  had  only  the  power  to  grant  a  lease  for 
about  twenty  years,  and  the  assent  of  Mr.  Leslie,  the  freeholder,  was  required  to 
enable  the  Plaintiff  to  grant  a  lease  for  twenty-one  years.  In  addition  to  this,  the 
the  covenant  in  the  Phuntiffs  lease  made  it  impossible  for  him  to  grant  to  the  Defen- 
dant a  "  right  to  re-let  the  premises  for  any  business  which  would  not  interfere  with  " 
the  Plaintiffs  business ;  the  assent  of  the  freeholder  was  also  necessary  for  that 
purpose.  As  soon  as  the  Defendant  found  that  the  Plaintiff  had  no  power  to  grant 
the  lease  for  which  he  contracted,  his  solicitor  wrote,  requiring  the  assent  of  the 
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landlord,  and  pointing  out  that  the  Plaintiff  had  not  the  power  to  perform  his  agree- 
ment. [The  Master  of  the  Boua  commented  on  the  eubeequent  oorrespondeaee, 
and  continued] : — It  is  important  to  observe  that  during  this  time  the  Plaintiff  hid 
no  power  to  grant  the  lease,  and  therefore  the  case  was  like  that  of  a  person  onder- 
taking  to  sell  a  property  which  does  not  belong  to  him.  It  appears,  from  the  oorre- 
sponoenoe,  that  the  Defendant  set  the  Plaintiff  at  defiance  in  the  mcmth  of  September 

1864.  It  is  also  to  be  observed  [1701  that  the  shop  was  wanted  by  the  Defendsot 
for  the  purpose  of  carrying  on  his  trade,  he  being  desirous  of  keeping  ap  his  con- 
nexion ;  and  if  he  had  ti^en  possession  of  the  premises,  he  might  nave  been  tnmed 
out  by  the  lessor  at  any  time  if  he  thought  fit  to  dissent  from  the  lease  granted,  and 
besides  the  Defendant  could  not  have  had  the  lease  for  the  full  term  wiu  the  poww 
to  re-let,  which  he  had  contracted  for. 

The  Plaintiff,  at  the  hearing,  says,  I  have  now  the  power  to  grant  yon  the  lease, 
and  for  that  purpose  he  produces  an  affidavit  from  Mr.  Leslie,  fited  the  2 let  of  April 

1865,  in  which  he  says  he  is  ready  to  do  all  acts  necessary  to  enable  the  Plaintiff  to 
fulfil  his  contract.  If  he  had  made  this  statement  in  September  1864,  and  the 
Plaintiff  had  communicated  it  to  the  Defendant,  there  would  have  been  an  end  of  the 

fuestion.  But  how  long  was  the  Defendant  to  go  on  and  wait  to  know  whether  the 
'laintiff  could  make  out  a  good  title  1  The  PLuntiff,  it  appears,  had  several  inter 
views  with  the  Mr.  Leslie,  the  freeholder,  and  it  is  not  contradicted  that  in  Januaty 
of  the  present  year  the  Plaintiff  could  not  make  a  title,  for  at  that  time  Mr.  Leslie 
refused  to  join  in  the  lease,  and  it  was  not  until  April  of  the  present  year  that  he 
consents  to  do  so.     How  long  was  this  to  go  on  1 

The  Plaintiff  filed  his  biU  in  October  1864,  and  it  is  proved  that  in  January  1865 
he  was  not  able  to  grant  the  lease  he  had  agreed  to  grant,  and  he  does  not  shew  that 
he  was  ever  able  to  complete  his  contract  until  April  1865.  Is  a  person  entitled  to 
keep  another  in  suspense  during  that  time  1  if  so,  it  may  go  on  any  length  of  time. 

Besides  this,  it  is  to  be  observed  that  there  was  no  [171]  mutuality,  for  the 
Defendant  could  not  have  had  a  decree  against  the  Plaintiff  to  perform  the  contract, 
because  the  Court  does  not  attempt  to  compel  a  person  to  do  what  is  impossible. 
The  Plaintiff  had  no  power  to  grant  the  lease,  and  neither  the  Court  nor  the  Defen- 
dant could  have  compelled  him  to  do  so. 

I  am  of  opinion  that  when  a  person  sells  property  which  he  is  neither  able  to 
convey  himself  nor  has  the  power  to  compel  a  conveyance  of  it  from  any  other 
person,  the  purchaser,  as  soon  as  he  finds  that  to  be  the  case,  may  say,  "  I  will  have 
nothing  to  do  with  it."  The  purchaser  is  not  bound  to  wait  to  see  whether  the  vendor 
can  induce  some  third  person  (who  has  the  power)  to  join  in  making  a  good  title  to 
the  property  sold. 

The  bill  must  be  dismissed  with  costs. 


[171]    Ward  v.  Carttar.    Nov.  21,  23, 1865. 
[S.  C.  L.  R.  1  Eq.  29.] 

A  solicitor  paying  off  a  mortgage  on  his  client's  estate  is  considered  as  acting  as  his 
agent.' 

A  mortgagee  out  of  possession  called  on  the  tenant  for  his  rent,  who  said  he  had  laid 
it  out  in  repairs.  The  mortgagee  acquiesced  in  this  ;  but  there  was  no  evidence  of 
the  tenant's  accepting  the  mortgagee  as  his  landlord  or  of  anything  like  an  attorn- 
ment. Held,  that  there  was  not  an  entering  into  possession  or  into  the  receipt  of 
the  rent  by  the  mortgagee. 

The  question  in  this  case  arose  upon  the  Statute  of  Limitations  (3  &  4  Will  4, 
c.  27,  ss.  2,  28),  under  the  following  circumstances : — 

In  1828  the  testator  mortgaged  a  freehold  house  in  Greenwich  to  Matthews  and 
Pearson  for  a  term  of  1000  years  for  securing  the  sum  of  j640. 

The  testator  died  in  1829,  having  devised  this  property  to  his  wife  for  life,  widi 
remainder  to  his  sons,  daughters  and  granddaughters. 
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S1721  The  widow  died  in  April  1836,  and,  in  the  same  year,  Mr.  Carttar  was 
oyed  as  solicitor  of  the  legatees.  An  attempt  was  made,  through  him,  to  sell 
the  house  for  the  purpose  of  division,  but  without  suocess.  In  August  1836  Carttar 
paid  off  the  mortgagees  (Matthews  and  Pearson),  bat  took  no  assignment  of  the 
mortgage.  He  continued  to  receive  the  rents  down  to  1841  when  he  became 
banfarupt.  The  bankruptcy  was  annulled,  and  in  January  1843  Carttar  assigned  all 
his  estate  to  trustees,  of  whom  Pugh  was  the  survivor,  for  distribution  amongst  his 
creditors.  Subsequently,  in  September  1843,  the  trustees  obtained  an  assignment  of 
the  mortgage  from  Matthews  and  Pearson.  They  thereupon  insured  the  house 
against  fire,  and  applied  to  the  tenant  in  possession  for  the  rent  in  arrear.  The 
tenant  accounted  for  it,  by  saying  that  he  had  laid  it  out  in  repairs,  and  the  trustees 
acquiesced  in  this,  and  at  that  time  received  nothing  from  the  tenant  The  first  time 
they  received  any  rent  was  on  the  24th  of  September  1844,  and  they  had  since 
continued  in  receipt  of  the  rent.  There  was  no  proof  of  any  attornment  by  the 
tenant  to  the  trustees  or  anv  acknowledgment  of  tneir  title  as  his  landlord  prior  to 
the  payment  of  the  rent  on  the  24th  of  September  1844. 

This  bill  was  filed  in  January  1864  by  the  persons  entitled  in  remainder,  under  the 
will  of  the  testator,  against  Carttar  and  Pugh  to  redeem  the  mortgage. 

Carttar  disclaimed,  and  Pugh,  though  admitting  he  had  received  sufficient  to 
discharge  the  mortgage,  insisted  on  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27) 
in  bar. 

Mr.  Southgate  and  Mr.  W.  W.  Cooper,  for  the  Plaintiffs.  The  statute  does  not 
apply  in  this  case,  for  Carttar  [173]  was  never  in  possession  in  his  own  right,  he  was 
in  as  the  mere  agent  for  the  Plaintiffs,  and  he  never  changed  his  character.  In  regard 
to  Pugh,  he  was  never  in  personal  possession,  except  by  the  receipt  of  rent,  and  the 
first  rent  received  by  him  was  paid  on  the  24th  of  September  1844,  which  is  less  than 
twenty  years  before  the  filing  of  the  bill.  Neither  the  payment  of  insurance  nor  the 
demand  of  rent  is  a  possession  or  receipt  of  rents  required  by  the  statute.  The 
Defendant  has  been  more  than  paid  the  £40  and  interest,  but  we  waive  all  these 
accounts,  and  ask  a  conveyance  with  costs. 

Mr.  Hobhouse  and  Mr.  G.  N.  Colt,  for  Pugh.  Carttar,  from  the  time  he  paid  the 
mortgage,  was  in  receipt  of  the  rents  in  the  character  of  mortgagee,  and  not  as  agent, 
and  there  is  no  proof  of  his  accounting  to  the  Plaintiffs  for  the  rents.  He  continued 
in  possession  until  Pugh  entered,  for  otherwise  the  possession  was  vacant.  More  than 
twenty  years  before  the  filing  of  the  bill,  Pugh  called  on  the  tenant  for  his  rent ;  the 
tenant  accounted,  and  the  amount  was  allowed  by  Pugh  to  the  tenant  for  repairs. 
This  was  an  acknowledgment  of  his  title  and  equivalent  to  the  payment  of  the  rent 
itself.  The  possession  of  the  tenant  was  that  of  the  landlord,  and,  by  this  attornment 
to  Pugh,  he  entered  into  possession. 

Mr.  Bilton,  for  Carttar,  asked  for  costs. 
Mr.  Southmte,  in  reply. 

Nov.  23.  Thz  Masteb  of  the  Rolus  [Sir  John  Romilly].  This  is  a  bill  for 
redemption,  and  the  defence  set  up  is  twenty  years'  adverse  possession  by  a  mortgagee 
in  pos-[174]-8e8sion.  The  subject  of  the  suit  is  a  house  called  No.  9  Union  Street, 
Greenwich,  which  was  mortg^;ed  by  the  testator,  on  the  16th  of  March  1828,  to 
Matthews  and  Pearson  for  a  sum  of  £40.  Shortly  after  this,  in  1829,  the  testator 
died ;  he  left  the  whole  of  this  property  to  his  wife  for  life,  and  after  her  death  to  his 
four  sons,  two  daughters  and  a  granddaughter. 
The  widow  died  in  April  1836. 

For  a  considerable  time  after  the  death  of  the  testator,  Carttar  was  the  solicitor 
of  the  family,  and  he  received  the  rents  of  this  house,  which,  it  appears,  was  never  in 
the  possession  of  Matthews  and  Pearson,  the  mortgagees.  In  August  1836  Carttar 
paid  Matthews  and  Pearson  the  £40,  but  he  took  no  assignment,  and  there  the  matter 
rested.  It  is  material  to  consider  what,  at  that  time,  was  the  effect  of  these  transac- 
tions. I  am  of  opinion  that  Carttar  must  be  considered  as  the  agent  of  the  legatees, 
and  not  as  taking  the  mortgage  for  himself.  There  was  an  account  between  him  and 
his  clients ;  he  had  received  rents  and  done  work  and  labour  for  them,  and  if  the 
account  had  then  been  taken,  I  should  have  taken  it  against  him  as  an  agent,  and  not 
as  a  mortgagee  in  possession  and  making  him  account  for  the  rents  which,  without  his 
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wilful  de&alt,  lie  might  have  received.  It  is  impoHiUe  to  say  that  if  my  solidtor 
pays  off  a  mortgage  on  my  property,  either  with  or  withoat  my  instructions,  he  can 
alter  the  character  in  which  he  acted  and  consider  that  he  has  become  a  mortgagee  in 
possession.  I  am  clear  that,  in  such  a  case,  I  should  take  the  account  against  die 
solicitor  as  the  agent  of  his  client,  charging  him  with  his  receipts,  but  not  with  wilful 
default,  as  I  should  against  a  mortgagee  in  possession,  if  the  house  had  not  beoi 

froperly  [176]  let  by  him.     I  am  of  opinion  that,  after  the  payment  to  Matthews  and 
earsop,  the  possession  was  the  possession  of  Garttar's  clients. 
In  1841  C«rttar  became  bankrupt,  and  then,  for  a  time,  no  rents  were  received  by 
anyone;  but  I  am  of  opinion  that  his  bankruptcy  did  not  alter  the  possession,  which 
was  still  in  possession  of  the  legatees,  the  clients  of  Carttor,  and  that  it  continued  such 
until  some  adverse  possession  was  taken. 

In  January  1843  Carttar  assigned  his  property  to  Pugfa  and  another  (of  whom 
Pugh  is  the  survivor)  in  trust  for  distribution  amongst  his  creditors,  and  in  September 
1843  they  took  an  assignment  of  this  house,  Na  9  Union  Street,  from  Matthews  and 
Pearson.  It  is  necessary  to  pause  here  and  observe  that  this  was  more  than  twenty 
years  before  the  bill  was  filed.  I  am  disposed  to  think  that  if  the  aocount  between 
Carttar  and  his  clients  bad  then  been  such  that  nothing  was  due  to  him,  he  could  not 
have  taken  an  assignment  from  Matthews  and  Pearson  for  his  own  benefit,  but  that 
he  would  have  been  a  trustee  for  the  PUintiffs,  his  clients,  and  no  question  on  the 
statute  could  then  have  arisen,  for  Pugh  and  his  co-trustee  could  not  stand  in  a  better 
situation  than  Carttar  did.     It  would  therefore  have  been  impossible  to  decide  the 

Siestion,  without  ascertaining  the  state  of  the  accounts  between  Carttar  and  bis 
ients. 

But  assuming  that  Carttar  was  a  creditor  of  the  legatees  at  that  time,  and  that  a 
balance  was  due  to  him,  I  am  still  of  opinion,  on  the  evidence,  that  possession  was 
not  taken  by  Pu^h  until  September  1844.  What  the  Defendant  Pugh  relies  on  ia, 
first,  that  in  April  1843  [176]  he  effected  an  insurance  against  fire ;  but  this  amounts 
to  nothing.  A  mortgagee  out  of  possession  may  effect  an  insurance,  but  that  is  not 
taking  possession,  and  the  payment  can  only  form  an  item  of  allowance  in  the 
account. 

Secondly,  it  is  admitted  that  no  rent  was  actually  received  until  the  24th  of 
September  1844,  which  is  less  than  twenty  years  before  this  bill  was  filed,  which  was 
in  January  1864.  It  appears  that  before  September  an  application  was  made  by 
Pugh  and  his  co-trustee  to  the  tenant  in  possession  for  the  rent,  and  the  tenant 
answered  it  by  saying  that  he  had  laid  it  out  in  repairs,  and  that  the  trustees 
acquiesced  in  this.  This  is  very  doubtful  and  ambiguous,  and  there  is  no  evidence 
that  the  tenant  said,  "  I  accept  you  as  landlord,"  or  did  anything  that  amounted  to 
an  attornment.  There  is  only  a  statement  that  the  trustees  made  some  inquiry 
about  the  rents,  but  that  they  received  nothing.  In  the  absence  of  further  evidence, 
possession  can  only  be  considered  to  have  been  taken  at  the  time  when  the  rent  was 
first  received,  and  the  first  money  which  was  actually  received  by  the  trustees  was  on 
the  24th  of  September  1844,  which  is  less  than  twenty  years  before  this  bill  was 
filed. 

The  Plaintiffs  are  entitled  to  redeem,  I  must  order  an  assignment,  and  Pugh  must 
pay  the  Plaintiffs'  costs. 

[177]    Bailue  v.  M'Kkwan.    Nov.  3,  Dee.  8, 1865. 

[Approved,  B.  v.  Shropshire  Union  Company^  1873,  L.  R.  8  Q.  R  434.] 

A.  B.,  in  whom  a  lease  was  vested,  deposited  it  with  his  bankers  by  way  of  equitable 
mortgage.  The  bankers  afterwards  received  notice  (as  the  fact  was)  that  A.  B. 
was  a  mere  trustee  of  the  leasehold,  but  they  subsequently  obtained  from  him  a 
formal  mortgage  of  the  legal  estate.  Held,  that  the  cestms  gue  trust  had  priority 
over  the  bankers. 

In  July  1861,  by  the  settlement  made  on  the  marriage  of  the  Plaintiffs  (Mr.  and 
Mrs.  John  Baillie),  some  East  India  stock  and  some  £3  per  cents,  and  Railway  stock. 
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which  had  been  tranaferred  into  the  name  of  Dr.  James  Baillie,  as  sole  trustee,  were 
settled  upon  the  Plaintiffs  and  their  children  on  the  ordinary  trusts. 

Shoruy  after  this,  in  the  month  of  November  1861,  Dr.  James  Baillie  suggested 
to  the  Plaintiffs  the  expediency  of  laying  out  X2I00  (part  of  the  trust  property)  in 
the  purchase  of  a  leasehold  house.  No.  9  Westboume  Square,  which,  as  he  alleged, 
belonged  to  him.  Mr.  and  Mrs.  Baillie  seemed  to  have  trusted  to  this  representation, 
without  making  any  further  inquiry  as  to  the  value  of  the  house.  Thev  assented  to 
this  disposition  of  the  trust  funds,  and  gave  the  authority  required  by  the  settlement 
for  the  change  of  the  investment^ 

On  the  20th  of  December  1861  Dr.  James  Baillie,  who  had  previously  been  only 
negotiating  for  the  purchase,  obtained  a  conveyance  of  the  house  to  himself  in 
consideration  of  £900 ;  but  the  deed  did  not,  on  the  face  of  it,  shew  that  it  was  to 
be  held  on  any  trusts  whatever.  Two  days  previously  to  the  conveyance,  he  had 
sold  out  jC700  New  £3  per  cents,  (part  of  the  trust  funds),  which  produced  £630, 
and  this  sum  he  applied  in  nirt  discharge  of  the  purchase-money.  In  January  1862 
be  sold  out  £800  East  Inaia  stock,  and  later  in  the  same  year  he  sold  out  and 
misappropriated  a  further  portion  of  the  trust  funds. 

[178]  About  Christmas  1861,  Mr.  and  Mrs.  Baillie  sent  the  whole  of  their 
furniture  to  the  house,  but  thev  did  not  actually  go  to  reside  there  until  November 
1862.  But  the  Court  came  to  the  conclusion  that  they  took  possession  at  Christmas 
1861,  though  it  was  alleged  that  the  trustee  continued  to  reside  there. 

On  the  25th  February  1862  Dr.  James  Baillie  deposited  the  lease  with  the  London 
and  County  Bank,  as  a  security  for  £1500  and  the  floating  balance  of  his  banking 
account,  and  the  documents  of  title  relating  to  the  house  were  also,  at  the  same  time, 
deposited  with  the  bank.  Dr.  James  Bullie,  at  the  same  time,  signed  a  written 
undertaking  to  execute  to  the  bank,  when  required,  a  valid  legal  mortgage.  The 
banking  company,  however,  made  no  inquiry  as  to  the  ownership  or  possession  of  the 
house. 

Mr.  and  Mrs.  Baillie,  having  discovered  that  Dr.  James  Baillie  had  misapplied 
the  trust  funds,  instituted  a  suit  {BailUe  v.  BaiUie)  against  him,  on  the  lOtn  of 
January  1863,  and,  on  the  same  day,  obtained  an  injunction  to  restrain  him  from 
parting  with  the  railway  stock,  the  only  residue  of  the  trust  funds.     Three  days 

freviously  (7th  January  1863)  Mr.  Waley,  a  stock-broker,  on  behalf  of  the 
'buntiffs,  informed  Mr.  Gray,  the  accountant  of  the  bank,  that  the  trustee  had 
applied  the  trust  funds  to  his  own  purposes,  but  he  said  nothing  of  the  leasehold 
property. 

On  the  14th  of  January  1863  Mr.  Jennings,  the  clerk  of  the  Plaintiffs'  solicitor, 
called  on  Mr.  Stevens,  the  solicitor  of  the  bank,  to  whom  he  had  been  referred,  and, 
amongst  other  things,  delivered  to  him  a  copy  of  the  bill  in  Baillie  v.  Baillie.  This,  as 
the  Court  held,  ^ve  "  full  knowledge  of  the  nature  and  extent  of  the  [179]  claim 
made  by  the  Plaintififs  to  this  house,  and  the  facts  which  they  alleged  in  support 
of  it." 

On  the  16th  of  January  1863  Dr.  James  Baillie  executed  a  legal  mortgage  of 
the  house  to  the  trustees  of  the  bank. 

The  bank,  on  the  17th  of  March,  commenced  an  action  at  law  against  the 
Plaintiff,  Mr.  Baillie,  for  the  use  and  occupation  of  the  house,  and,  in  April  1864, 
the  Plaintiffs  instituted  this  suit  i^nst  the  public  officer  and  trustees  of  the  bank, 
to  obtain  a  declaration  of  the  invalidity  of  their  mortgage. 

Mr.  Ba^zallay  and  Mr.  C.  Parke,  for  the  Plaintiffs.  First,  as  between  the  ceshU 
que  trust  and  the  bank,  in  respect  of  its  equitable  mortgage,  the  Plaintiffs'  rights 
must  prevail ;  for  the  equitable  mortgagees  could  only  acquire  the  interest  of  the 
trustee.  Secondly,  the  bank  obtained  the  legal  estate,  with  knowledge  of  the 
Plaintiffs'  rights,  and  by  a  breach  of  trust  They  had  constructive  notice  of  every 
equity  of  the  Plaintiffs,  the  house  being  then  in  their  occupation.  Thev  had  also 
actual  notice  from  the  bill  in  BaMie  v.  BaiUie.  They  cited  ./ones  v.  Snam  (1  I^e, 
60) ;  Knight  v.  Boayer  (23  Beav.  640) ;  Manningford  v.  Toleman  (1  Coll.  670) ;  Danid 
V,  DamtM  (16  Ves.  249) ;  Carter  v.  Carier  (3  Kay  &  J.  617) ;  AUen  v.  KnigU  (5  Hare, 
272),  WiUoughby  v.  Willmghby  (1  Term  Rep.  763);  Mowe  v.  Jerm  (2  ColL  60). 

Mr.  Selwyn  and  Mr.  Surrage,  for  the  bank.    The  Plaintiffs  have  no  interest  in 
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this  house  nnder  aay  contract  or  agreement ;  having  failed  in  the  other  suit  to  [180] 

St  the  funds,  they  now  turn  rouira  and  claim  the  house.    It  is  a  mere  attempt  to 
low  the  trust  money  without  ear-marking  it 

The  bank  had  obtained  a  valid  equitable  mortgage  before,  it  is  even  allied,  tbey 
had  notice  of  any  trust.  They  were  purchasers  for  valuable  oondderstion  without 
notice,  and  were  entitled,  at  any  time,  to  protect  thonselves  by  getting  in  the  l^sl 
estate. 

The  cases  of  notice  by  the  possession  of  a  tenant  are  inapplicable  to  tiiis  case. 
The  PlaintifFs,  according  to  their  own  representation,  were  the  equitable  owners,  and 
the  trustee  himself  was  actually  in  possession.  The  Pluntiffs  have  been  guilty  of 
gross  negligence  in  not  seeing  tluit  notice  of  the  trusts  was  indorsed  on  the  deed,  and 
they  arc  not  entitied  to  the  assistance  of  the  Court  as  against  innocent  parties.  They 
cited  Colyer  v.  Fineh  (19  Beav.  500 ;  20  Beav.  656,  and5  H.  of  L.  Cas.  905) ;  Biee  v. 
Biee  (2  Drew.  73) ;  Evans  v.  BiekneU  (6  Yes.  174);  Kennedy  \.  Green  (3  M.  &  K.  699); 
Perry-Herrick  v.  Athoood  (25  Beav.  205). 

Mr.  Bagrallay,  in  reply. 

Dec.  8.  The  H/USTEB  of  the  Eolls  [Sir  John  BomiUy].  The  question  which 
arises  in  this  case  is,  whether  the  London  and  County  Banking  Company,  represented 
by  the  Defendant  Mr.  M'Eewan,  their  public  officer,  have  a  valid  mortgage  in  the 
house  No.  9  Westboume  Square,  as  against  the  Plaintiffs.  This  mortgage,  the 
Plaintiffs  allege,  was  made  after  the  house  had  been  sold  to  their  trustee,  Dr.  James 
Biullie,  in  trust  for  them. 

[181]  It  was,  in  my  opinion,  an  important  matter  for  consideration,  in  this  case, 
in  whose  occupation  the  house  was  in  February  1862,  when  the  lease  of  it  was 
deposited  by  Dr.  Baillie  with  the  banking  company.  It  was  not  until  November 
1862  that  the  Plaintiffs  Mr.  and  Mrs.  Baillie  went  to  reside  there,  but  at  Christmas 
1861  they  sent  the  whole  of  their  furniture  to  the  house,  with  which  it  was  then,  and 
has  subsequently  remained,  fitted  up.  This  is  distinctly  proved,  and  I  think  that 
this  was  virtually  a  taking  possession  of  the  house  by  the  Plaintiffs,  and  that  Dr. 
James  Baillie  (if  he  lived  in  the  house,  which,  though  doubtful  upon  the  evidence,  I 
assume  to  be  the  case)  did  so  only  as  the  agent  of  the  Plaintiffs.  In  my  opinion,  the 
relation  of  the  trustee  and  cestui  que  trust,  as  regards  this  house,  was  then  established 
between  them,  and  that  Dr.  James  Baillie,  while  residing  in  the  house  and  super- 
intending the  alterations,  was  only  acting  as  their  agent,  and  that,  if  no  further 
incident  nas  occurred,  he  would  have  been  unable  succMsfully  to  contend  that  he  was 
not  the  trustee  of  this  house. 

On  the  25th  February  1862  following,  the  lease  was  deposited  by  Dr.  James 
Baillie  with  the  bank  as  a  security  for  £1500  and  the  floating  balance  of  his  banking 
account,  and  the  documents  of  title  relating  to  the  house  were  also  deposited  at  the 
same  time. 

The  question  is,  whether  this  gave  the  bankine  company  a  right  to  enforce  this 
security  against  the  Plaintiffs  1  I  think  that  it  did  not.  If  Dr.  James  Baillie  had 
no  interest  in  the  house,  it  is,  in  my  opinion,  established,  both  by  prinoiple  and 
authority,  that  he  could  not,  by  depositing  the  deeds  of  property  belonging  to  another, 
create  in  that  depositee  an  interest  which  he  did  not  himself  possess.  Upon  the 
evidence  before  me  and  to  [182]  which  I  have  referred,  I  think  that  the  equitable 
interest  in  the  lease  of  the  house  No.  9  was  vested  in  the  Plaintiffs,  and  I  find  no 
evidence  on  the  part  of  the  Defendant  to  contradict  or  affect  this  testimony  on  behalf 
of  the  Plaintiffs. 

It  is  also  to  be  observed  that  no  further  conveyance  could  have  been  made  to  the 
Plaintiffs ;  the  property  had  been  assigned  to  Dr.  James  Baillie  alone,  and,  on  the 
assumption  of  his  having  no  beneficial  interest  in  the  house,  all  that  he  need  or  ought 
to  have  done  was  to  have  executed  a  declaration  of  trust  of  the  house  in  favor  of  the 
Plaintiffs  and  their  children,  according  to  the  trusts  of  the  marriage  settlement. 

It  is  also  to  be  observed,  which  is  a  material  circumstance,  that  the  banking  com- 
pany made  no  inquiry,  either  directly  or  through  their  solicitors,  as  to  the  owuerehip 
or  the  possession  of  the  house,  which,  if  it  had  been  made,  would,  in  all  probability, 
have  disclosed  the  whole  truth ;  but  they  took  the  deeds  for  what  they  were  worth, 
that  is,  as  a  security  for  the  repayment  of  the  debt  then  and  thereafter  to  become  due 
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to  them  from  Dr.  James  Baillie.  They  took,  without  inquiry,  an  equitable  mortgage 
of  his  interest  in  No.  9  Westbourne  ^uare ;  but,  if  I  am  right,  his  interest  in  that 
house  was  nothing,  and,  accordingly,  this  security  was  nothing. 

If  this  view  of  the  case  be  correct,  it  disposes  of  the  whole  matter ;  but  the  subse- 
quent events,  which  are  much  relied  upon  by  the  banking  company,  must  be  referred 
to,  although  they  do  not,  in  my  opinion,  mend  their  case. 

On  the  14th  January  Mr.  Jennings  served  a  copy  [183]  of  the  bill  in  Baillie  v. 
£ailUe  on  Mr.  Stevens,  the  solicitor  of  the  company.  Two  days  after  this,  and, 
probably,  in  consequence  of  the  general  information  respecting  Dr.  James  Baillie 
obtained  in  the  interval  by  the  company,  they  obtained  a  legal  mortgafo  of  the 
house  in  question  from  Dr.  James  Baillie,  which  as  I  collect  from  the  evidence,  was 
prepared  and  the  execution  thereof  by  Dr.  Baillie  obtained  by  Messrs.  Wilkinson, 
Stevens  &  Co.,  the  solicitors  of  the  bank,  after  they  had  received  a  copy  of  the  bill 
in  Baillie  v.  Baillie,  and,  therefore,  after  they  had  full  knowledge  of  the  value  and 
extent  of  the  claim  made  by  the  Plaintififs  to  the  house,  and  also  of  the  facts  they 
alleged  in  support  of  it. 

It  is  obvious  that  the  obtaining  the  legal  estate  by  the  banking  company,  after 
this  full  notice  to  their  solicitors,  cannot  improve  their  equity  or  give  them  any  better 
security  than  they  possessed  before  it. 

This  is  one  of  those  distressing  cases  in  which  the  question  is,  which  of  two 
innocent  persons  is  to  bear  the  loss  occasioned  by  the  misconduct  of  the  third.  There 
has  been,  undoubtedly,  much  negligence  on  both  sides ;  on  the.  part  of  the  Plaintiffs, 
in  allowing  all  the  property  settled  on  their  marriage  to  be  transferred  into  the  name 
of  a  single  trustee,  which,  however  respectable  he,  may  be,  ought  never  to  be  permitted, 
and,  on  the  part  of  the  company,  when  the  lease  and  deeds  relating  to  the  house 
were  proposed  to  be  deposited,  in  not  making  proper  inquiries  for  the  purpose  of 
ascertaining  who  was  in  possession  of  the  house,  and  in  miat  character.  But  I  am 
of  opinion  that  the  imprudence  of  the  Plaintiffs,  in  having  a  single  trustee  of  their 
settled  property  is  not  sufScient  to  deprive  them  of  their  property,  or  to  enable 
their  trustee  to  dispose  of  it  as  his  own.  In  my  opinion  the  conveyance  of  the 
house  of  the  20th  of  [184]  December  1861,  made  to  Dr.  James  Baillie,  must,  in  the 
circumstances  of  this  case,  be  considered  as  having  been  made  to  him  in  his  character 
of  trustee  for  the  Plaintiffs,  as  it  was  subsequent  to  the  arrangement  made  between 
him  and  his  eestms  qae  trust,  which  was  that  the  trust  property  should  be  employed 
in  purchasing  the  house,  and,  in  fact,  the  trust  property  was  actually  so  employed. 

In  this  state  of  circumstances,  in  my  opinion,  the  assignment  to  him  could  not  be 
taken  by  him  in  any  other  character  than  that  of  trustee,  and  this  relation  being  then 
created,  it  was  not  in  the  power  of  Dr.  James  Baillie  to  mortgage  the  property  which 
did  not  belong  to  him  to  the  comptmy. 

I  am  of  opinion  that  the  Plaintiffs  are  entitled  to  the  decree  they  ask  against  the 
banking  company,  who  must  reconvey  the  legal  estate  in  the  house  No.  9  ^^stboume 
Square  to  the  new  trustee,  upon  the  trusts  of  the  settlement. 

The  costs  must  follow  the  event,  including  the  coets  of  the  action. 

Note.— See  Proster  v.  Rice,  28  Beav.  68 ;  Carter  v.  Carter,  3  Kay  &  J.  617  ;  Stwrgis 
V.  Morse,  3  De  Gex  &  Jones,  1 ;  Sharpies  v.  Adams,  32  Beav.  213 ;  Drew  v.  Lockett, 
32  Beav.  499. 

[186]    Leach  v.  Lkach.    Jan.  30,  1866. 

Oift  of  residue  to  widow  for  life,  and  afterwards  to  fifteen  designated  persons,  "  or 
their  executors,  administrators  or  assigns,"  and  "  to  be  absolutely  vested  "  on  the 
testator's  death,  and  to  be  payable  at  twenty-one,  provided  the  widow  had  died. 
Held,  that  the  shares  of  two  of  the  fifteen  who  had  predeceased  the  testator  had 
lapsed. 

The  testator,  by  his  will  dated  in  1858,  gave  his  residuary  estate  to  his  widow  for 
life,  and  after  her  aeath  he  gave  a  portion  of  it  as  follows : — 

"  I  desire  that  the  same  may  be  divided,  in  equal  proportions,  between  all  my 

E.  VIII.— 28 
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nephews  and  nieces  (being  thirteen  in  number),  that  is  to  say,  the  four  children  of 
my  brother-in-law  G^r^e  Bichard  Comer,  the  fonr  children  of  my  brother  Charles 
Leach,  and  the  five  children  of  my  sister  Elizabeth  Bawson,  widow  of  Stansfield 
Bawson,  Esquire,  deceased,  or  to  their  eaxaitors,  adminutnUori  and  assigns.  And  the 
respective  shares  of  such  children  to  be  absolutely  vested  on  my  decease,  and  as  to 
sons,  to  be  payable  at  the  respective  ages  of  twenty-one  vears  (provided  my  said 
wife  should  have  departed  this  life),  and  in  a  daughter  or  daughters  at  that  age  or 
marriage." 

The  thirteen  nephews  and  nieces  were  livins  at  the  date  of  the  wilL 

The  testator  made  a  codicil  in  1863,  by  which  he  confirmed  his  will. 

The  testator  died  in  1864,  but  previously  to  that  time  two  oi  the  nephews  (Francis 
and  Charles  Bawson)  had  died  dfter  attaining  twenty-one.  Fnnois  had  died  in 
the  interval  between  the  will  and  the  codicil,  and  Charles  between  the  date  of  the 
codicil  and  the  testator's  death. 

The  question  was  whether  the  executors  of  these  two  legatees  were  entitled  to  the 
one-thirteenth  share. 

ri861  Mr.  Baggallay  and  Mr.  George  E.  CoUrdl,  for  the  Plaintiffs. 

Mr.  Southgate  and  Mr.  W.  H.  Terrell,  for  the  Defendants,  ar^ed  that  the 
executors  took  by  substitution  for  their  testators.  That  as  to  Francis,  the  codicil 
eonfirmed  the  will,  which  was  therefore  brought  down  to  the  date  of  the  codicil,  when 
the  executors  of  Francis  had  become  designated  persons. 

They  cited  QiUings  v.  M'Dermott  (2  Myl.  &  Keen,  69). 

Thb  Master  of  the  Bolls  [Lord  Bomilly].  I  think  it  is  quite  clear  that 
these  two  legacies  lapsed.  The  estate  is  given  to  the  widow  for  life,  and,  after  her 
decease,  a  portion  of  it  to  thirteen  nephews  and  nieces.  The  testator  was  evidendy 
desirous  that  they  should  all  take  vested  interests  at  his  death,  and  he  pointed  out 
the  legatees,  and  declared  that  they  were  not  to  loss  their  shares  if  they  should  die 
in  the  life  of  the  tenant  for  life.  He  gives  to  them  "  or  "  to  their  executors,  adminis- 
trators and  assigns ;  what  he  means  is  this  :  that  if  they  died  before  the  period  of 
distribution  they  might  still  assign  their  shares,  and  if  not,  it  was  to  fall  into  their 
estates.  To  make  it  more  clear,  the  testator  says  "  to  be  absolutely  vested  on  my 
decease."  That  is  the  period  of  vesting,  and  there  is  nothing  to  shew  that  the 
"executors,  administrators  and  assigns  were  to  take  as  persona  designaia,  if  the 
legatees  died  in  the  testator's  lifetime. 

I  am  of  opinion  the  use  of  the  word  "  or  "  does  not  take  this  case  out  of  the 
ordinary  rule,  which  is,  that  the  [187]  interest  of  a  legatee  cannot  become  vested  until 
the  death  of  the  testator,  and  that  it  lapses  if  the  legatee  dies  before  the  testator, 
though  the  legacy  is  not  payable  until  the  death  of  the  tenant  for  life. 

[187]    Ls  Blanch  v.  Granoir.    Jan.  31, 1866. 
[See  Adamsm,  v.  Gill,  1868,  17  L.  T.  465.] 

This  Court  cannot  decree  the  specific  performance  of  a  charter-party,  but  it  can  restrain 
the  parties  from  emplojring  the  ship  in  a  manner  inconsistent  with  the  rights  under 
a  charter-party. 

Whether,  when  the  ship  and  owner  are  both  in  this  country,  the  captain  can, 
without  the  special  authority  of  the  owner,  charter  the  ship,  gwere  t 

In  this  case  the  captain  in  charge  of  a  ship,  which  was  in  dock  in  this  country, 
had  entered  into  a  cluui»r-party  with  the  Plaintiff  for  its  employment.  The  owner 
was  resident  in  this  country,  and  had  not,  so  far  as  appeared,  authorized  the  captain 
to  charter  the  ship. 

The  Plaintiff,  insisting  that  the  charter-party  was  binding  on  the  owner,  instituted 
this  suit  and  obtained,  ex  parte,  an  interim  injunction  to  restrain  the  employment 
of  the  ship  otherwise  than  as  agreed  by  the  charter-part^.  This  raised  the  question 
whether  the  captain,  under  these  circumstances,  had  an  implied  authority  to  charter 
the  ship. 
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Mr.  North  now  moved,  on  notice,  for  the  injunction.  He  cited  Smith's  Mercantile 
liaw  (p.  191  (6th  ed.) ) ;  Maclachlan  on  Shipping  (p.  121) ;  Story  on  Agencv  (sects.  36, 
116,  123) ;  OraiU  v.  Norway  (10  C.  B.  Bep.  665) ;  The  Messageriea  ImpertMes  v.  Baines 
<11  W.  R  322);  De  Mattos  v.  Gibson  (4  De  G.  &  Jones,  298);  Seem  v.  Deslanda 
<30  L.  J.  (Ch.)  457). 

Mr.  Hobhoase  and  Mr.  W.  W.  Mackison,  for  the  owner  of  the  ship.  When  the 
«hip  and  its  owner  are  in  this  country  a  captain  has  no  authority  to  enter  [188]  into 
«  charter-party  without  the  express  authority  of  the  owner.  Secondly,  it  is  a  case  for 
-damages  and  not  for  an  injunction. 

Mr.  North,  in  reply. 

Thb  Master  gf  thk  Bolls  [Lord  Romillyl  I  am  of  opinion  that  upon  the 
Defendant  ^ving  an  undertaking  to  be  answerable  in  damages  I  ought  to  dissolve 
this  injunction.  I  have  no  doubt  as  to  the  correctness  of  the  proposition,  which 
Mr.  North  mentioned,  that  where  there  is  no  question  about  the  charter-party, 
though  this  Court  cannot  decree  the  specific  performance  of  it,  yet  it  can  restrain  the 
«mployment  of  a  ship  in  a  manner  inconsistent  with  the  rights  given  by  the  contract. 
Bat  when  there  is  a  question  as  to  the  validity  of  the  charter-party,  the  Court  is 
(loand  to  see  which  course  will  produce  the  greatest  amount  of  damage,  whether  by 
<li8solving  or  continuing  the  injunction.  The  ship  may  remain  idle  and  at  the  hearing 
the  charter-party  may  be  found  to  be  worth  nothing. 

The  sole  question  here  is  as  to  the  validity  of  the  charter-party,  and  this  does 
not  depend  on  whether  an  agent,  acting  within  the  scope  of  his  authority,  can  bind 
his  principal,  for  nobody  doubts  that,  or  that  the  captain  is,  to  some  extent,  the 
Agent  of  the  owner.  But  this  is  certain,  that  the  captain  cannot  do  everything  in 
respect  of  the  ship :  thus  he  is  not  able  in  this  country  to  sell  the  ship  without  the 
-oonsent  of  the  owner,  or  to  create  a  bottomry  bond,  though  he  may,  under  certain 
'Circumstances,  do  so  if  the  ship  is  abroad. 

[189]  The  question  is,  whether  a  captain  in  this  country  has  authority  to  grant  a 
•charter-party  without  the  sanction,  autnority  or  consent  of  the  owner,  and,  on  the 
evidence  I  have  now  before  me,  I  am  of  opinion  that  it  is  not  shewn  to  be  within  the 
scope  of  his  authority.  If  the  case  rested  on  that  alone,  I  should  simply  dissolve  the 
injunction ;  but  the  PlaintifT  may  still  bring  forward  further  evidence  at  the  hearing, 
-and  therefore  I  put  the  Defendant  under  an  undertaking  to  be  answerable  m 
•damages. 

Note. — The  bill  was  afterwards  dismissed  for  want  of  prosecution,  and  the 
Plaintiff  brought  an  action  against  the  captain  for  contracting  without  authority. 

[189]    Hamp  v.  Hamp.    Jan.  18,  1866. 

Afotion  for  an  issue  before  the  evidence  had  been  completed,  held  irregular,  and 
refused  with  costs. 

The  question  in  this  case  was  as  to  the  right  to  a  real  estate,  and  which  involved 
«  point  01  le^timacr. 

The  Plaintiff  filed  his  affidavits  and  gave  notice  of  motion  for  a  decree.  There- 
upon the  Defendant,  instead  of  filing  his  affidavits,  moved  for  an  issue  to  try  the 
-question. 

Mr.  Selwyn  and  Mr.  Bevir,  for  the  Plaintiff. 

Mr.  Hobhouse,  Mr.  Hardy,  Mr.  Baggallay  and  Mr.  Babington,  emtHi. 

George  v.  Whitmore  (26  Beav.  657) ;  Morrison  v.  Barrom  (1  De  G.  F.  &  J.  633), 
vrere  cited. 

J [190]  The  Master  of  the  Bolls  [Lord  Bomilly]  (without  hearing  the  other  side) 
,  I  am  of  opinion  that  this  motion  fails.  The  riaintiff  files  a  bill  to  establish  his 
right  to  an  estate,  and  he  gives  notice  of  motion  for  a  decree,  specifying  all  the 
affidavits  by  which  he  supports  his  case.  The  Defendant,  knowing  all  the  evidence 
-on  which  the  Pbintiff  relies,  moves  for  an  issue,  without  entering  into  a  word  of 
«vidence  in  support  of  his  defence.    This  proceeding  is  perfectly  novel 
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I  am  referred  to  a  case  in  which  I  laid  down  that  the  Court  never  does  what » 
asked  except  by  consent. 

It  does  not  stop  here,  for,  in  this  very  case,  on  the  application  for  a  receiver,  I 
pressed  on  the  parties  to  make  an  arrangement  as  to  trpng  the  matter  by  an  issue, 
but  I  stated  expressly  that,  except  by  consent,  I  could  not  make  an  order  to  that 
effect. 

It  does  not  end  here.  The  Defendant,  who  knows  the  Plaintiff's  evidence,  instead 
of  producing  his  own,  asks  for  an  issue. 

When  he  brings  forward  his  evidence,  the  Court  will  direct  an  issue  if  it  finds  it 
proper,  but  the  oafy  order  I  can  now  make  is  to  refuse  this  motion  wit^  ooste. 

[191]    Chabd  v.  Cox.    Jan.  31,  1866. 

Upon  a  motion  for  a  decree,  a  subpcena  dueet  tecum  to  produce  a  document  ak  the 
nearing  does  not  issue  as  of  course. 

The  Plaintiff,  having  given  notice  of  motion  for  a  decree,  applied  to  the  Beoord 
and  Writ  Clerks,  for  a  suH^oma  duces  tecum  to  compel  the  production  of  a  document  at 
the  hearing.  The  Beconi  and  Writ  Clerks  declined  to  issue  it  as  of  course,  on  the 
ground  that  it  could  only  be  so  issued  where  a  replication  had  been  filed. 

Mr.  Yilliers  moved  that  the  writ  might  issue. 

Thb  Mastxb  of  the  Bolls  [Lord  Bomilly]  made  the  order. 

[191]    Miles  v.  Miles.    Jan.  12,  16,  1866. 

[S.  C.  L.  B.  1  Eq.  462;  35  L.  J.  Ch.  316;  12  Jur.  (N.  SO  116;  13  L.  T.  697; 
14  W.  R  272.  See  Mathms  v.  MaiheaSy  1867,  L.  B.  4  Eq.  281 ;  CasOe  v.  FtOt 
1871,  L.  B.  11  Eq.  552;  Scudon  v.  Saxton,  1879,  13  Ch.  D.  363.] 

By  his  will,  the  testator  gave  "all  that  my  messuage,  partly  freehold  and  partly 
leasehold,"  in  Cannon  Street,  according  to  the  nature  and  tenure  thereof,  respectively, 
in  trust  for  his  widow  for  life,  or,  as  to  the  leaseholds,  for  so  long  as  the  term  and 
interest  in  them  should  exist,  with  remainder  over.  After  the  date  of  his  will,  die 
reversion  in  fee  of  the  leaseholds  was  purchased  by,  and  conveyed  to,  the  testator. 
Held,  that  the  fee  of  the  whole  passed  under  the  specific  gift  of  "  my  messuage "  at 
C,  and  that  the  rent  of  the  devise  was  descriptive. 

At  the  date  of  his  will,  in  1862,  the  testator  was  the  owner  of  a  house  in  Gannon 
Street,  London,  built  partly  on  fee-simple  land  of  his  own,  and  partly  on  land  held 
by  him  of  the  governors  of  St.  Thomas's  Hospital,  under  a  lease  dated  in  1855,  for 
tne  residue  of  a  term  of  eighty  years,  at  a  rent  of  £100. 

By  his  will,  dated  in  1862,  the  testator  devised  to  trustees,  their  heirs,  executon 
and  administrators,  real  estates  in  the  counties  of  Hereford  and  Badnor,  and  [192] 
also  the  messuage  No.  3  Cannon  Street,  in  the  City  of  London,  by  the  descriptioD 
following : — 

"And  also  all  that  my  messuage,  partly  freehold  and  partly  leasehold,  Na  ^ 
Cannon  Street,  in  the  City  of  London,  being  erected  partly  on  my  freehold  grouDii 
there  and  on  ground  held  by  me  of  the  treasurer  and  governors  of  St  ThonuiB'* 
Hospital,"  with  their  respective  appurtenances,  according  to  the  nature  and  tenure 
thereof  respectively,  upon  trust  for  his  wife  during  her  life,  or,  as  to  the  said  leasehold 
premises,  for  so  long  as  the  term  and  interest  in  the  said  leasehold  premises  should 
exist,  but  subject  to  keeping  down  the  ground-rents  and  other  outgoings  incident 
thereto  in  the  meantime,  and  after  her  decease,  to  the  use  of  his  son  Henry  Hugh 
Miles  for  life,  and  after  his  decease  to  the  use  of  his  first  and  other  sons,  suooessiveiy, 
according  to  seniority,  in  tail,  with  divers  remainders  over. 

The  testator  declared  it  to  be  his  wish  that  the  said  estates,  hereditaments  and 
premises  should  not  be  sold. 
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The  testator  afterwards  gave  and  bequeathed  the  residue  of  bis  estate  and  effects 
to  his  trustees,  "  upon  trust,  roUh  ail  eonverdent  speed  after  his  decease,  to  sell,  dispose  of 
And  convert  into  money  "  all  such  parts  as  should  not  consist  of  monies,  and  to  divide 
the  produce  between  his  wife  and  his  three  children. 

In  February  1865  the  testator  purchased,  from  the  Qovemors  of  St.  Thomas's 
Hospital,  the  reversion  of  the  premises  comprised  in  the  lease,  and  which  was,  b^ 
indenture  of  the  23d  of  February  1865,  conveyed  to  him  in  fee.  By  means  of  this 
conveyance  the  testator's  [193]  leasehold  interest  in  the  messua^  No.  3  Cannon 
Street,  became  merged  in  the  freehold. 

The  testator  dira  in  April  1865,  without  having  altered  his  will. 
The  widow  and  one  of  the  children  contended  that  the  premises  comprised  in  the 
indenture  of  the  23d  of  February  1865  did  not  pass  under  the  specific  devise.     The 
other  children  contended  that  the  fee-simple  of  the  premises  passed. 
Mr.  Whately,  for  the  Plaintiff,  a  trustee. 

Mr.  Hobhouse  and  Mr.  Blackmore,  for  the  residuary  devisees.  The  part  of  the 
Cannon  Street  premises,  held  originally  under  St.  Thomas  Hospital,  passed  under  the 
residuary  gift,  for,  at  the  testator's  death,  his  "  term  and  interest "  which  alone  was 
the  subject  of  the  gift,  had  merged  and  ceased  to  "  exist." 

The  case  of  Capel  v.  Oirdler  (9  Ves.  509)  distinctly  shews  that,  before  the  late  Wills 
Act,  the  bequest  of  these  leaseholds  would  have  been  adeemed.  In  that  case,  a  tenant 
for  years  purchased  the  reversion  in  fee  after  the  date  of  his  will,  and  it  was  held 
that  the  whole  interest  of  the  testator  passed  to  the  heir,  and  not  to  the  residuary 
devisees  and  legatees.  In  Emuss  v.  Smith  (2  De  Q.  &  Sm.  722),  a  point  precisely 
similar  to  the  present  was  decided,  though  it  does  not  appear  by  the  report.  In  that 
case,  the  testator,  by  his  will  (1830),  devised  a  leasehold  garden  at  Falsam  Pitts  for 
the  residue  of  his  term  therein  (p.  723).  In  1840  he  took  a  conveyance  in  fee  to 
himself  of  the  property  ^p.  728),  and  he  died  in  1841.  [194]  It  was  declared,  by  the 
decree  (p.  738),  that  the  bequest  of  the  leasehold  garden  and  premises  at  Falsam  Pitts 
was  adeemed  by  the  subsequent  conveyance  in  fee  to  the  testator.  Under  the  Wills 
Act,  1  Vict.  c.  26,  s.  24,  the  will  is  to  speak  "  with  reference  to  the  real  estate  and 
personal  comprised  in  it,"  immediately  before  the  death  of  the  testator,  and  if  that 
which  is  purported  to  be  given  does  not  exist  at  that  time,  it  cannot  pass.  Here  the 
gift  is  merely  of  a  leasehold,  and  it  had  ceased  to  exist  between  the  date  of  the  will 
and  the  death  of  the  testator. 

They  also  referred  to  Douglas  v.  Douglas  (Kay,  400) ;  Cfoodlad  v.  Burnett  (1  Kay 
&  Johns.  341);  Blagrove  v.  Coore  (27  Beav.  138);  Lord  St  Leonards'  Keal  Property 
Statutes  (p.  365). 

Mr.  Selwyn,  Mr.  Chapman  Barber,  Mr.  Henry  Hugh  Miles,  in  the  same  interest. 
The  cases  before  the  late  Wills  Act  have  no  application,  for  they  proceeded  on  the 
principle  of  a  conveyance,  and  that  a  man  could  not  devise  that  of  which  he  was  not 
then  seised.  But  now,  the  devise  speaks  as  at  the  death  of  the  testator,  and  not  as  at 
the  date  of  the  will,  and  therefore  if  the  testator,  at  his  death,  was  seised  of  the  estate 
described,  it  will  pass  by  his  will.  Here  the  devise  is  of  the  testator's  messuage  No. 
3  Cannon  Street,  all  the  rest  is  descriptive  and  redundant.  He  devises  one  entire 
thing. 

[The  Master  of  the  Bolls.  What  presses  upon  my  mind  is  the  burthen  which 
the  testator  imposes  on  the  devisees.] 

That  is  no  more  than  the  law  does ;  it  means  the  devisee  is  to  take  aim  onere. 
The  case  is  like  The  Otley  [195]  and  Illdey  case  (34  Beav.  525),  where  there  was  a  devise 
of  a  house,  with  the  appurtenances,  and  two  after-purchased  fields,  were  held  to  pass. 
Again,  it  would  be  inconsistent  with  the  testator's  declared  intention  that  the  property 
should  pass  under  the  general  devise,  for  he  declares  his  wish  that  this  specific 
property  shall  not  be  sold,  but  he  directs  the  residue  to  be  sold  "  with  all  convenient 
speed." 

Jan.  15.  The  Master  of  the  Bolls  [Lord  Bomillyl.  The  question  in  this  cause 
is  the  effect  of  the  following  devise  and  bequest.  [His  Honor  read  it,  see  anie,  p.  192.] 
What  took  place  was  this :  after  the  will,  the  testator  bought  the  reversion  of  the 
leasehold,  and  the  term  thereupon  became  merged  in  fee,  and  the  testator  became  the 
owner  in  fee  of  the  whole.    The  question  is,  whether  this  merger  revoked  the  bequest 
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of  the  leuehold  portion  1  On  this,  reference  is  made  to  the  24th  section  of  tiie  Wilk 
Act  (1  Will  4,  0.  26),  which  is  in  these  words :  "  Every  will  shall  be  construed,  with 
reference  to  the  real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of  the  testatw,  onleas  a  oontiair 
intention  shall  appear  by  the  will." 

I  think  that  a  contrary  intention  is  not  shewn.  I  think  that  if  this  will  had  bees 
executed  after  the  testator  had  bought  the  rereTsion,  these  words  would  have  been  a 
gift  of  the  whole  messuage,  and  that  there  would  have  been  a  mere  misdescription  of 
It.  The  only  question  is,  as  to  the  effect  of  the  merger.  The  gift  is  entire,  of  the 
whole  messuage,  to  two  persons  in  succession  for  life,  with  remainder  to  others  in  tail 
I  think  that  what  [1961  is  given  is  the  messua^  itself,  and  that  the  words  "  nuidy 
freehold  and  partly  leasehold  "  are  merely  descriptive  of  the  parcels ;  it  means,  I  give 
the  whole  of  the  messuage  No.  3  Gannon  Street.  The  words,  "  so  long  as  the  term 
and  interest  in  the  said  ^asehold  premises  should  exist,"  means  any  interest  in  that 
part  which  is  described  as  leasehold.  He  has  since  increased  this  from  a  term  to  a 
perpetuity,  and  I  think  the  intention  still  subsists. 

The  opposite  conclusion  would  tend  to  the  incongruity  pointed  out  by  counsel,  viz., 
that  having,  in  his  will,  expressed  his  wish  that  this  particular  messuage  should  not  be 
sold,  he  directs  that  his  residuary  real  and  personal  estate  shall,  with  all  convenient 
speed  after  his  decease,  be  sold,  which  would  include  the  reversion  of  this  messuage 
unless  the  whole  passed  by  the  specific  devise  of  it.  This,  I  think,  shews  that  the 
intention  of  the  testator  was,  that  the  whole  messuage  should  so  pass. 

It  is  scarcely  possible  that  the  testator  should  have  intended  to  devise  the  freehold 
portion  of  the  premises,  so  as  to  go  in  a  particular  way  to  persons  in  succession,  and 
the  remainder  of  the  messuage,  being  leasehold,  should  go  in  a  different  way,  by  being 
sold  and  divided  between  the  children  as  tenants  in  common. 

I  treat  :the  word  "  messuage  "  as  I  did  the  word  "  estate  "  in  the  case  of  In  re  7%« 
Midland  Baihoay  Company  v.  The  Odey  and  lUdey  Branch  (34  Beav.  525),  where  an 
addition  was  made  to  the  estate  after  the  date  of  the  will,  and  I  held  that  the  whole 
passed.  Here,  I  think  the  messuage  is  described,  and  an  addition  has  been  made  to 
it.  Suppose  he  had  renewed  the  lease,  or  had  obtained  an  extension  of  the  term  for 
100  or  1000  years  still  it  would  have  passed ;  here  the  question  only  arises  because 
the  time  is  merged. 

[197]  But  I  think  that  the  will  shews  that  the  gift  is  to  operate,  and  that  not  only 
no  contrary  intention  appears  by  the  will,  but  that  an  intention  in  favor  of  its  passing  is 
to  be  found  in  the  wilL  The  facts  I  have  mentioned  distinguish  this  case  from  Emus 
V.  Smith  (2  De  G.  &  Sm.  722),  and  reconcile  it  with  the  other  cases  cited. 

I  will  make  a  declaration  accordingly. 

[197]    Moss  V.  Barton.    Jan.  12,  1866. 

[S.  0.  L.  R.  1  Eq.  474 ;  13  L.  T.  623.     See  Biukland  v.  Fapillm,  1866, 
L.  R.  1  Eq.  480 ;  35  Beav.  286 ;  L.  B.  2  Ch.  67.] 

A.  agreed  to  let  some  premises  to  R  for  three  years,  and  at  the  expiration  of  that 
term,  to  grant  him  a  lease  for  an  extended  term.  A.  died,  and,  three  years  having 
expired,  B.  continued  to  hold  on  under  A's  executors  four  years  for  without  asking 
for  a  lease.  He  then  required  a  lease.  Held,  that  B.'s  option  had  not  detenoined, 
and  that  he  was  entitled  to  the  extension  of  the  term. 

By  a  memorandum  of  agreement,  dated  in  November  1857,  Alderman  Wire  agreed 
to  let  some  premises  in  Moorgate  Street,  London,  to  the  Plaintiff  Mr.  Moss  at  a  rent 
of  £111,  for  a  term  of  three  years,  to  be  computed  from  Christmas  Day  1857. 
Alderman  Wire  also  agreed  "  at  the  request  of "  the  Plaintiff  "  to  grant  him  a  lease  of 
the  said  premises  for  five,  seven,  fourteen  or  twenty-one  years,  from  the  expiration  of 
the  aforesaid  three  years'  occupancy,  at  the  same  rent."  The  Plaintiff,  on  lus  part, 
agreed,  during  his  occupancy,  to  keep  the  premises  in  good,  substantial  and  ornamental 
repair. 
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The  Plaintiff  was  in  poaaession  at  the  date  of  the  a^reement>  and  he  continued  io 
tiie  occupation  and  paid  uis  rent  to  Aldennaa  Wire  until  the  aldermao's  death,  which 
occurred  on  the  9th  of  November  1860.  The  three  years  expired  on  the  24th  of 
^December  1860,  and  the  Plaintiff  still  continued  in  occupation  as  before,  and  paid  his 
rent  to  the  Defendants,  the  executors  of  Alderman  Wire.  The  Defendants  appeared 
to  have  been,  for  some  time,  ignorant  of  the  Plaintiff's  right  of  option  to  [198]  take 
au  extended  term,  which  he,  for  some  time,  never  attempted  to  exercise,  and  they 
seemed  to  have  treated  him  aa  a  tenant  from  year  to  year.  The  Plaintiff  entered  into 
a  negotiation  with  the  Defendants  for  the  purchase  of  the  premises,  and  in  February 
1862,  in  a  letter  to  them,  he  stated  that  he  had  the  option  of  quitting  the  premises 
at  the  end  of  the  year,  or  of  taking  a  lease  for  a  lengthened  period,  and  he  proposed 
taking  a  lease  for  seven,  fourteen  or  twenty-one  years  at  his  option,  "  if  the  rent  were 
very  considerably  reduced."  Nothing  came  of  this.  It  appeared  also,  that,  in 
September  1863,  the  Plaintiff  had  callM  on  the  Defendants  to  pay  for  the  repairs  of 
the  front  wall,  which  was  falling,  and  that  they  had  consequently  paid  the  t>uilder 
£16,  8s.  for  them,  and  that  through  the  hands  of  the  Plaintiff. 

The  Defendants  having,  in  September  1864,  given  the  Plaintiff  notice  to  quit,  he, 
in  October  1864,  claimed  a  lease  for  the  extended  term.  This  the  Defendants  refused 
to  grant,  and  the  Plaintiff  instituted  this  suit,  in  February  1865,  for  the  specific 
performance  of  the  agreement  of  November  1857. 

Mr.  Baggallay  and  Mr.  Eigby,  for  the  Plaintiff.  The  agreement  of  November 
1857  is  not  a  lease  at  law,  but  an  agreement  for  occupancy  for  three  years,  with  an 
option  of  extending  it  to  seven,  fourteen  or  twenty-one  years,  and  such  an  agreement 
this  CJourt  will  enforce ;  Farker  v.  Tastoell  (27  L.  J.  (C5h.)  812).  The  Plaintiff's  right 
to  have  a  lease  continued  until  his  tenancy  had  been  put  an  end  to ;  Hersey  v.  GiMett 
(18  Beav.  174^  In  that  case,  the  yearly  tenancy  commenced  in  1846,  and  the  option 
was  not  exercised  until  1852,  but  it  was  held  valid.  The  Phuntiff's  letter  of  February 
1862  was  no  waiver  of  his  right,  it  [199]  stated  that  he  was  entitled  either  to  a  lease 
or  to  give  up  possession,  and  the  Plaintiff,  before  be  exercised  his  option,  asked  the 
executors  if  they  would  grant  him  a  lease  at  a  reduced  rent ;  this  was  no  waiver  or 
abandonment.  Neither  did  the  claim  for  the  repairs  determine  the  right  of  option, 
it  was  made  under  a  mistake  of  law,  for  whether  holding  over  or  not,  the  tenant  was 
bound  to  do  the  rejpairs ;  Bichardson  v.  Qifford  (1  Adol.  &  Ellis,  52) ;  Digby  v.  Atkinson 
(4  Camp.  275).  There  has  been  no  abandonment  or  waiver  of  the  right ;  Clarke  v. 
Moore  (1  Jones  &  Lat.  723);  Price  v.  Dyer  (17  Ves.  356);  and  the  tenant,  who  has 
laid  out  money  on  the  faith  of  his  agreement,  is  entitled  to  have  it  performed ;  Dann 
V.  Smarier  (7  Ves.  231). 

Mr.  Southgate  and  Mr.  Surrage,  for  the  Defendants.  The  Plaintiff  has  waived 
and  abandoned  any  right  he  ever  had.  An  option  like  the  present  ought  to  be 
exercised  within  a  reasonable  time,  especially  after  the  death  of  the  lessor.  Here  the 
Plaintiff  has  thought  fit  to  remain  in  possession  as  tenant  from  year  to  year,  instead 
of  binding  himself  for  a  term.  His  conduct  has  been  quite  inconsistent  with  having 
a  continued  right  to  take  a  lease.  He  proposed  to  take  a  different  lease  at  a  very 
considerable  reiduction  of  rent,  and  he  insisted  that  the  Defendants  were  bound  to 
repair,  though,  by  the  agreement,  he  had  contracted  to  do  so,  and  he  forced  the 
Defendants  to  pay  for  them.  All  this  is  inconsistent  with  a  continuing  right  to  have 
a  lease  of  a  different  description.  This  case  differs  from  Hersey  v.  Cfwleit  (18  Beav. 
174),  for  there  tiie  Plaintiff,  from  the  first,  was  a  mere  yearly  tenant  and  he  was 
allowed  to  continue  and  his  right,  therefore,  to  an  extended  term  continued.  But 
here  the  Plaintiff's  tenancy  was  for  three  years  certain,  which  expired  nearlv  [200] 
four  years  before  he  made  his  claim,  and  more  than  five  years  before  the  bill  was 
filed. 

The  Mastbb  of  thk  Bolls  [Lord  Bomilly].  I  think  the  Plaintiff  is  entitled  to 
a  decree.  In  the  first  place,  the  document  of  1857  is  a  clear  agreement  to  erant  a 
lease  for  five,  seven,  fourteen  or  twenty-one  years,  and  the  PUintiff  is  entitled  to  call 
upon  the  Court  for  its  specific  performance,  unless  he  has  done  something  to  deprive 
himself  of  that  right  The  only  facts  relied  on  by  the  Defendants  are  these ;  the 
Plaintiff  had  continued  to  occupy  the  premises  to  the  death  of  Wire,  which  was  a 
month  prior  to  the  expiration  of  the  three  years,  and  from  that  time  he  was  entitled 
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to  call  on  the  ezecuton  for  the  perfomuuioe  of  their  testator's  agreement  to  grant 
him  a  lease.  There  was  no  time  specified  in  the  agreement  within  which  he  was  to 
call  for  it,  and  both  parties  may  have  considered  that  he  was  afterwards  holding  over 
as  tenant  from  jear  to  year.  But  if  the  execntors  thought  fit  to  allow  him  to  boM 
the  property  from  year  to  year,  there  was  nothing  to  prevent  him  from  insisting  on 
the  lease ;  his  right  to  take  a  lease  would  exist  at  any  time,  unless  he  gave  it  np. 
They  might  have  called  on  him  either  to  go  out  or  take  a  lease ;  but  they  Sid  nothing 
of  the  sort.  They  say  that  they  had  no  notice  of  the  document ;  but  the  letter  m 
February  186*3  gave  them  full  notice  of  it.  Why  did  they  not  then  call  on  him  to 
exercise  his  option  t  If  they  knew  of  its  existence,  they  also  knew  that  the  right 
continued  until  positively  waived ;  but  they  did  nothing. 

The  case  of  Hertey  v.  OS>lett  (18  Beav.  174),  shews  tnat  a  person  having  such  an 
option  may  exercise  it  at  any  time  while  [201]  he  remains  tenant,  if  the  landlord 
does  not  call  on  him  either  to  exercise  or  decline  it  at  an  earlier  period.  That  is 
when  no  time  is  specified  in  the  agreement  within  which  the  option  is  to  be 
exercised. 

I  do  not  think  the  claim  for  payment  of  the  repairs  any  waiver  of  the  agreement 
The  Plaintiff  seems  to  have  thought  that  if  he  was  tenant  from  year  to  year,  he  was 
not  bound  to  pay  for  these  repairs;  in  that  I  think  he  went  too  far. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a  decree  with  costs,  but  he  must 
refund  the  ^£16,  8s. 

[201]    Tempest  v.  Lord  Camots.    Jan.  18,  1866. 

To  a  bill  for  the  administration  of  real  and  personal  estate,  and  for  the  appointment 
of  a  receiver  and  a  new  trustee,  a  plea  in  bar,  by  the  alleged  executors,  that  they 
had  been  prevented  proving  by  the  Plaintiff's  entering  a  caveat  in  the  Court  of 
Probate,  was  overruled. 

The  testator.  Sir  C.  R  Tempest,  died  in  1865,  having,  by  his  will,  devised  real 
estates  to  Mr.  Stonor  and  Mr.  Fleming  upon  certain  trusts,  and  having  appointed 
Mr.  Stonor,  Mr.  Fleming  and  Lord  Camoys  his  executors. 

Mr.  Stonor  died  in  the  lifetime  of  the  testator. 

This  suit  was  instituted  by  Mr.  Tempest,  who  was  interested  under  the  trusts  of 
the  will,  for  the  administration  of  the  real  and  personal  estate  for  a  receiver,  and  for 
the  appointment  of  a  new  trustee,  in  the  place  of  Mr.  Stonor.  The  bill  alleged  that 
the  will  had  been  proved  by  the  surviving  executors,  Lord  Camoys  and  Mr.  ^eming. 

Mr.  Fleming  and  Lord  Camoys  put  in  the  following  [202]  plea  in  bar  to  the 
whole  relief  and  discovery  sought  by  the  bill : — 

We  say  that,  immediately  after  the  death  of  the  testator,  the  solicitor  of  die 
Plaintiff  entered  a  caveat  in  the  Court  of  Probate  to  prevent  any  person  from  proving 
the  will  and  codicil  of  the  testator,  and  that  he  thereby  prevented  probate  being 
obtained  of  such  will  and  codicil,  or  the  constitution  of  a  legal  personal  representative 
of  the  testator,  and  that,  in  consequence  of  the  aforesaid  act  of  the  Plaintiff's  solicits, 
and,  in  fact,  we  have  not,  nor  has  either  of  us,  proved  the  said  will  or  codicil,  or  been 
constituted,  in  any  manner,  legal  personal  representatives  or  legal  personal  repre- 
sentative of  the  testator,  and  we  are  not,  nor  is  either  of  us,  nor  have  we,  nor  has 
either  of  us,  ever  been  executors  or  executor  or  legal  personal  representatives  or  legal 
personal  representative  of  the  said  testator. 

Mr.  Hobhouse  and  Mr.  Kay,  in  support  of  the  plea.  This  negative  plea,  that  the 
will  has  not  been  proved,  as  alleged  by  the  bill,  but  that  it  is  in  litigation,  is  a 
complete  answer  to  the  bill.  Such  a  plea  was  allowed  in  CSooite  v.  Gitims  (21 
Beav,  497). 

The  bill  should  have  been  confined  to  the  protection  of  the  estate  pending  the 
litigation  in  the  Probate  Court;  Overington  v.  Ward  (34  Beav.  175);  BawUnga  v. 
Lambert  (1  John.  &  Hen.  458).  The  estate  can  only  be  administered  after  some  duly 
constituted  legal  personal  representatives  have  been  appointed.  The  Plaintiff  cluinot 
be  allowed  to  contest  the  will  in  the  Probate  Court  and  assert  that  these  gentlemen 
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are  not  th«  exeouton,  and  to  insist,  in  this  Court,  on  the  validity  of  the  will,  and  that 
the  Defendants  are  executors  under  it. 

[203]  Thb  Mastbb  of  the  Bolls  [Lord  Bomilly].  I  cannot  allow  this  plea 
simpUeiter ;  it  is  clear  that  the  Plaintiff  is  entitled  to  have  a  new  trustee  appointed. 
The  bill  alleges  that  one  of  the  trustees  has  died,  and  it  asks  for  the  appointment  of 
a  new  one.  That  does  not  depend  upon  the  probate  of  the  will,  for  there  might  be 
relief  here  as  to  the  real  estate,  which  would  not  depend  on  the  Defendants  being  the 
legal  personal  representatives.  I  am  inclined,  subject  to  what  I  hear,  to  allow  the 
plea  to  stand  for  an  answer.    Then  there  would  remain  the  question  of  costs. 

Mr.  Cole  and  Mr.  Little,  in  support  of  the  bill.  This  is  a  plea  "  in  bar,"  and  not 
for  want  of  parties.  The  relief  asked  by  the  bill  is  in  respect  both  of  the  real  and  of 
the  personal  estate.  The  Defendants  might  have  pleadeq  for  want  of  parties  to  the 
part  relating  to  the  personal  estate  alone ;  but  isuch  a  plea  is  inapplicable  to  the 
realty,  as  to  which  the  Plaintiff  is  clearly  entitled  to  relief  independently  of  the 
executors.  The  Defendants'  character  of  executors  depends  on  the  will,  and  not  on 
the  probate,  they  insist  on  their  filling  that  character,  and  they  may  have  acted  as 
such.  They  referred  to  Van  Heythusen  (vol.  2,  p.  96) ;  Pmnif  v.  fFatts  (2  PhiL  149) ; 
Fry  V.  Richardson  (10  Sim.  475). 

Thb  Mastsb  of  thb  Rolls.  This  plea  must  stand  for  an  answer,  with  liberty 
to  except,  and  the  Plaintiff  may  file  iuterroraitories.  The  costs  must  be  costs  in  the 
cause.     (NOTB.— See  Hinde  v.  SkeUon,  34  L.  J.  (Chanc.)  378.) 

[204]    Re  Thb  Brighton  Olvb  and  Norfolk  Hotbl  Company  (Lihitbd). 

May  8,  1865. 

[S.  C.  12  L.  T.  484 ;  11  Jur.  (N.  S.)  436 ;  13  W.  R.  733.    See  In  re  London 
and  Paris  Banking  Corporation,  1874,  L.  B.  19  Eq.  447.] 

The  provisions  in  the  26  &  26  Vict,  c.  89,  ss.  79,  80,  for  winding  up  a  company,  in 
default  of  its  paying  a  debt  three  weeks  after  notice,  do  not  apply,  where  there  is 
a  bond  fide  dispute  as  to  the  amount  due,  though  there  may  ho  an  admitted  debt 
exceeding  £60. 

The  Petitioner,  Mr.  Reynolds,  had,  in  June  1864,  contracted  with  this  company 
for  the  erection  of  certain  buildings,  to  be  certified  in  the  usual  manner  by  their 
architect.  The  architect,  being  dissatisfied,  had  refused  to  make  further  certificates. 
The  Petitioner,  in  February  1865,  served  the  company  with  notice,  under  "The 
Companies  Act,  1862,"  to  pay  him  the  balance  of  X4358  claimed  by  him.  The 
company  not  having  paid  the  Petitioner,  he,  at  the  expiration  of  three  weeks,  pre- 
sented a  petition  for  winding  up  the  company.  The  Petitioner's  claim  was  bond  fide 
disputed  oy  the  company,  but  more  than  ;£50  was  confessedly  due  to  the  Plaintiff. 

By  '"nie  Companies  Act,  1862"  (25  &  26  Vict.  c.  89,  ss.  79,  80),  a  company 
"  may  "  be  wound  up  under  the  following  circumstances : — 

"Whenever  a  creditor,  to  whom  the  company  is  indebted  in  a  sum  exceeding 
X50,  has  served  a  demand  requiring  payment,  and  the  compauy  has,  for  the  space  of 
three  weeks  succeeding  the  service  of  such  demand,  neglected  to  pay  such  sum,  or  to 
secure  or  compound  for  the  same  to  the  reasonable  satisfaction  of  the  creditor." 

Mr.  Selwyn  and  Mr.  Swanston,  in  support  of  the  petition,  relied  on  the  strict 
terms  of  the  Act,  there  being  a  clear  debt  above  £50,  and  a  default  for  more  than 
three  weeks  after  demand  in  payment.  They  [206]  argued  that,  at  all  events,  the 
petition  ought  to  stand  over  until  the  Petitioner  had  either  substantiated  his  claim  or 
had  failed  in  doing  so ;  Re  The  Rhydydefed  Cdliery  Company  (3  De  G.  &  J.  80) ;  and 
see  The  Cathdie  Ptalishing,  &c..  Company  (2  De  G.  J.  &  Sm.  116). 

Mr.  Jessel  and  Mr.  E.  Romilly,  for  the  company,  were  not  called  on. 

Thb  Master  of  thb  Rolls  [Sir  John  Romilly  J.  This  is  a  novel  experiment,  and 
if  I  acceded  to  the  application,  the  consequence  would  be  very  serious  to  public 
companies.  The  meaning  of  the  Act  is  this : — If  a  debt  above  £50,  which  is  not  bond 
fide  contested,  be  not  paid  or  arranged  within  three  weeks  after  demand,  the  Court 

R.  vm.— 28* 
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nuiy  ardet  the  dompany  to  be  woand  ap.  It  it  not  saft^Aent  for  a  eonpanj  to  asj, 
"  we  dispute  the  debt ;  '  they  must  shew  some  reasonable  ground  for  doing  so.  Tmi 
is  a  bonAJide  contested  debt,  and,  though  mora  than  £50  appears  to  be  due,  I  do  not 
think  that  it  is  such  a  case  as  was  intended  by  the  Act. 

FHis  Honor  then  referred  to  the  following  cases  :  Blits  v.  Smith  (34  Boav.  508) ; 
Hotham  v.  East  India  Compomy  (1  Term  Rep.  638) ;  Ambrose  v.  The  Dunnune  Umm 
(9  Beav.  508) ;  Kirk  v.  The  Bnmley  Union.  (2  Phil.  640) ;  JFarinff  v.  7^  Manchester, 
dx.,  BaHumy  Company  (7  Hare,  482) ;  Seott  v.  The  Corporation  of  Liverpool  (3  De  G.  & 
J.  334) ;  M'lntoth  v.  The  Great  Western  Bailuny  Company  (2  De  O.  &  Sm.  758  ;  3  De 
O.  &  Sm.  146,  and  2  Mac.  &  Gk>r.  74),  to  shew  that,  under  building  [208]  coetmcts, 
this  Court  only  interferes  in  oases  of  fraud  or  complication  of  accounts,  and  he 
proceeded :] — 

The  whole  of  the  evidence  which  has  been  laid  before  me  clearly  establishes  that 
this  is  a  contested  question  of  account  between  the  company  and  the  Petiti<»er, 
though  something  is  due  to  him  which  would  exceed  the  £50  mentioned  by  the 
statute.  This,  however,  is  not  the  case  within  the  statute,  for  what  should  I  have  to 
do  if  I  made  the  order  %  I  could  do  nothing  but  take  an  account  between  these  parties. 
If  I  made  the  order,  I  should  still  say  to  the  company,  provided  you  pay  what  is  now 
due  to  the  Petitioner,  I  will  stop  the  proceeding. 

Suppose  the  company  said,  "  We  are  now  willing  to  pay  the  debt,"  then  Uiis 
question  would  arise :  What  is  the  debt,  what  is  really  due  to  the  Petitioner  on  the 
claim  1  I  must  then  take  the  accounts,  and  do  the  very  thing  which  cannot  be  done 
except  by  bill,  unless  in  cases  where  thero  is  fraud  and  collusion,  and  I  should  thus 
take  complicated  and  contested  accounts,  between  solvent  persons,  under  the  powers 
of  an  Act  of  Parliament  which  meant  to  do  nothing  but  to  wind  up  insolvent 
companies  and  to  make  them  pay  their  debts,  so  far  as  their  assets  would  extend. 
Far  from  being  insolvent,  this  company  is  carrying  on  a  thriving  business,  which  I 
am  asked  to  stop,  merely  because  there  is  a  quarrel  between  the  company  and  their 
contractor  as  to  what  is  due  to  him. 

The  petition  must  be  dismissed  with  costs. 


[207]    Re  The  General  Bolukg  Stock  C!ohfany  (Likitkd).    Jan.  16,  1866. 

[S.  C.  L.  R  1  Eq.  346 ;  12  Jur.  (N.  S^  44.  Followed,  on  point  as  to  notice.  In  re 
OrientalBaak  Corporation,  1886,  32  Ch.  D.  366.  On  point  as  to  preferential  pay- 
ment of  wages,  see  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52 
Vibt.8.62).] 

The  Court  cannot  direct  payment,  in  full,  to  a  clerk  in  a  company  which  is  being 
wound  up  of  three  months  arrears  of  salary,  as  in  the  case  of  a  bankruptcy,  but  he 
must  come  in  pari  passu  with  the  other  creditors  of  the  company. 

The  order  to  wind  up  a  company  is  notice  to  the  servants  of  the  company  of  their 
discharge  from  its  service.  : 

Chapman  was  a  clerk  of  this  company  at  a  salary  of  £50  a  year,  which  had  been 
duly  paid  to  him  down  to  Michaelmas  1864. 

In  February  1865  an  order  bad  been  made  to  wind  up  the  company,  and  Chapman 
now  asked  to  be  paid  three  months'  arrears  of  salary  in  full,  and  to  prove  for  his  sub- 
sequent salary  down  to  the  date  of  the  notice  of  discharge,  together  with  a  quarter's 
salary  from  that  time  in  lieu  of  notice.  This  raised  a  question  whether  he  was  to  be 
considered  discharged  as  from  the  date  of  the  winding-up  order,  or  continued  until 
some  formal  notice  had  been  given  to  him  by  the  liquidator. 

Mr.  Phear,  in  support  of  the  application.  The  Bankrupt  Act  (12  &  IS  Vict.  c. 
106,  8.  168)  authorizes  the  Court  to  order  three  months'  arrears  of  salary  to  be  paid 
to  any  servant  or  clerk,  and,  by  analogy,  the  Court  may  exercise  its  discretion  in 
favour  of  the  clerks  and  servants  of  a  bankrupt  company  under  "  The  Companies  Act, 
1862  "  (25  &  26  Vict.  c.  89,  s.  98),  which  empowered  the  Court  to  apply  the  assets  of 
a  company  "  in  discharge  of  its  liabilities."  Clerks  and  servants  cannot  be  discharged 
except  by  due  notice. 
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Mr. '  Southgate  and  Mr.'  Wiokeris,  for  the  offioial  liquidator,  argued  that  the 
discharge  of  the  clerks  and  serrants  of  the  company  must  be  conndOTed  «s  having 
occurred  upon  the  making  of  the  winding-up  order,  when  the  company  could  no 
longer  employ  them. 

[208]  Th£  Masteb  07  thk  Rolls  [Lord  Bomilly]  said  that  the  "  Companies  Act, 
1862,"  gave  him  no  authority  to  order  payment  to  the  applicant  of  a  quarter's  salary 
in  full ;  and  that  this  could  only  be  done,  as  under  the  Bankruptcy  Act^  by  an  express 
enactment,  and  that  therefore  the  applicant  must  come  in  like  the  other  creditors. 
Secondly,  that  the  advertisements  as  to  winding  up  the  company  were  notice,  and 
that  the  order  for  winding  up,  when  made,  must  oe  considered  as  notice  to  the  clerks 
and  servants  of  the  company  of  their  discharge  from  the  company's  service. 

[208]    Daviks  v.  Otty  (Na  2).    Feb.  8,  10,  16,  1866. 

[S.  C.  33 ;  34  L.  J.  Ch.  262 ;  12  L.  T.  789 ;  6  N.  R  391 ;  13  W.  R  484.  See  Saigh 
V.  Kof/e,  1872,  L.  K.  7  Ch.  474;  Booth  v.  Turk,  1873,  L.  R.  16  Eq.  188.  For  pro- 
ceedings on  demurrer,  see  S.  C.  Beav.  640;  66  E.  B.  478;  2  De  G.  J.  &  S.  238; 
46  E.  R.  366.] 

The  Plaintiff,  apprehensive  of  being  indicted  for  bigamy  (which  it  turned  out  he  was 
not  liable  to  be)  conveyed  real  property  to  the  Defendant,  on  a  parol  agreement  to 
retransfer  when  the  difSculty  had  passed.  On  a  bill  for  a  retransfer,  the  Defendant 
denied  the  agreement  and  insisted  on  the  Statute  of  Frauds,  the  trust  not  being  in 
writing.     Held,  that  this  was  a  case  of  fraud  and  that  the  statute  did  not  apply. 

A  witness  made  an  affidavit  and  died  four  days  afterwards,  and  before  she  could  be 
cross-examined.     Her  evidence  was  admitted  at  the  hearing. 

This  case,  which  is  reported  (33  Beav.  640),  on  a  demurrer,  now  came  on  for 
hearing,  but  upon  allegations  of  a  different  state  of  facte,  which  the  Plaintiff  had 
introduced  by  amendment.  The  following  statement  is  founded  on  the  conclusions 
arrived  at  by  the  Court,  upon  the  evidence  in  the  cause. 

It  appeared  that  in  1860  the  Plaintiff  Davies  was  entitled  to  three  and  a  half 
shares  in  a  building  society  and  to  a  piece  of  land  and  some  houses,  which  he  had 
mortgaged  to  the  society,  m  the  usual  way  in  such  cases,  for  securing  to  the  society 
an  advance  of  money  made  to  him. 

By  an  indenture  dated  the  17th  of  January  1860,  made  beiween  the  Plaintiff 
Davies  of  the  one  part  and  [209]  the  Defendant; Otty  (his  step-son)  of  the  other  part. 
This  indenture  recited  the  Plaintiff's  title,  and  proceeded  as  follows : — 

"  And  whereas  Matthew  Otty  has  taken  from  Thomas  Davies  all  his  shares  in  the 
said  benefit  building  society,  and  has  contracted  and  agreed  with  Thomas  Davies /or 
Ae  abaatuie  jmrehoM  of  the  said  piece  of  Und,  messuages,"  &c.  "(subject  to  the  pay- 
ment by  Matthew  Otty,  his  heirs,  executors,  administrators  or  assigns,  of  all  the 
payments  which,  from  the  6th  day  of  Januair  instant,  shall  become  payable  for  or  in 
respect  of  the  shares  in  the  said  society  so  taken  by  the  said  Matthew  Otty  from  the 
said  Thomas  Davies  as  aforesaid)  for  ihe  sum  of  £20."  It  then  witnessed  that  the 
Plaintiff,  in  consideration  of  £20  paid  by  the  Defendant  to  the  Plaintiff  and  of  the 
Defendant's  covenant,  conveyed  to  the  Defendant  and  his  heirs  the  land  and  houses, 
subject  to  the  mortgage  and  to  the  payments  to  the  building  society.  And  the 
Defendant  covenanted  to  make  the  several  payments  to  the  buuding  society,  and  to 
indemnify  the  Plaintiff  therefrom. 

The  circumstances  under  which  this  deed  was  executed  appeared  to  be  as  follows : 
— ^In  1844  the  Plaintiff's  wife  deserted  him,  and  left  the  place  with  her  paramour.  In 
1864  the  Plaintiff  (who  had  never  heard  of  his  wife  since  her  elopement,  and  believed 
her  to  be  dead)  married  a  second  wife.  Five  or  six  years  afterwards  (1860)  the 
Plaintiff  was  informed  that  his  first  wife  was  still  living,  and  fearing  a  prosecution  for 
bigamy,  an  arrangement  was  come  to,  between  the  Plaintiff  and  Defendant  that  the 
Plaintiff  should  transfer  the  above  property  until  the  "difficulty"  in  which  the  Plaintiff 
was  had  passed  over.    It  was  proved  by  two  witnesses  that  the  "  distinct  under- 
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standing"  between  them  was  that  the  transfer  "  was  to  be  a  nominal  one,  and  wu  to 
[210]  be  done  away  with  when  the  unpleasantness  was  over."  The  Plaintiff  thet- 
wards  discovered  that  the  lapse  of  seven  years  from  the  time  he  knew  that  hii  fint 
wife  was  alive  protected  him  against  any  proceedings  for  bigamy,  and,  in  1863,  ha 
called  on  the  Defendant  to  reoonvey  the  property  to  him.  This  the  Defendant  refiued 
to  do,  and  he  claimed  it  beneficially  as  his  own. 

It  was  proved  that  the  Plaintiff  had,  in  the  meantime,  been  allowed  to  remain  in 
possession  of  the  property,  and  that  the  Plaintiff  had  himself  made  the  several  psy- 
ments  to  the  society.  The  consideration  of  £20  was  not  paid  in  money  on  tbe 
execution  of  the  deed ;  but  the  Defendant,  who,  at  that  time,  held  the  bill  of  the 
Plaintiff  for  that  amount,  alleged  that  the  non-payment  of  this  bill  was  the  real  con- 
sideration. But  it  was  also  proved  that  the  amount  of  this  bill  had  been  paid  by  the 
Plaintiff  to  the  Defendant  since  the  execution  of  the  deed. 

The  Defendant  denied  the  trust,  and  insisted  on  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  the  sections  relating  to  which  are  as  follows : — 

Sect.  7.  "  And  be  it  further  enacted  that  all  declarations  or  creations  of  trusts  or 
confidences  of  any  lands,  tenements  or  hereditaments  shall  be  manifested  and  proved 
by  some  writing,  signed  by  the  party  who  is,  by  law,  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none  effect. 

Sect.  8.  "  Provided  luways  that  where  any  conveyance  shall  be  made  of  any  lands 
or  tenements,  by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by  the 
implication  or  construction  of  law,  or  be  transferred  or  extinguished  by  any  Act  or 
operation  of  law,  then  and  [211]  in  every  such  case  such  trust  or  confidence  shall  be 
of  the  like  force  and  effect  as  the  same  would  have  been  if  this  statute  had  not  been 
'made,  anything  hereinbefore  contained  to  the  contrary  notwithstanding." 

Mr.  tiaggtdlay  and  Mr.  H.  M.  Jackson,  for  the  Plaintiff,  argued,  first,  that  the 
Plaintiff  was  entitled  to  a  reconveyance,  the  deed  having  been  executed  under  a  mis- 
apprehension and  mistake,  and  also  on  the  express  undertaking  of  the  Defendant  to 
reconvey.  That  there  was  no  illegality  in  the  nature  of  the  transaction  to  prevent 
the  Plaintiff  from  obtaining  equitable  relief,  there  being  no  crime  in  his  second 
marriage  after  the  disappearance  for  so  long  a  time  of  the  first  wife.  Secondly,  that 
the  7th  section  of  the  Statute  of  Frauds  was  inapplicable,  there  being  a  part  pofomh 
ance  and  a  fraud,  and  that  these  were  sufficient  grounds  for  taking  the  case  out  of  the 
statute,  for  Courts  of  Equity  never  allow  the  Statute  of  Frauds  to  cover  a  fraud.  But 
that  if  the  case  were  within  the  statute,  it  came  within  the  8th  section,  there  being  a 
constructive  trust  in  favour  of  the  Plaintiff,  who  had  never  received  the  alleged 
purchase-money.  They  cited  ChUders  v.  Childers  (3  Kay  &  J.  310,  and  1  De  O.  &  J. 
482) ;  mrch  v.  Blagrave  (AmbL  264) ;  Platemume  v.  Staple  (Sir  G.  Coop.  250) ;  Beberts 
V.  Boberts  (2  Barn.  &  Aid.  369);  CeeU  v.  Butcher  (2  Jac  &  W.  565) ;  JFard  v.  LuU 
(Preo.  Ch.  182) ;  DaU  v.  Hamiiton  (5  Hare,  369) ;  Lincoln,  v.  fTright  (4  De  G.  &  J.  16); 
Statute  of  Frauds  (29  Car.  2,  c.  8) ;  24  &  25  Vict.  c.  100,  s.  57. 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper,  for  the  Defendant.  The  evidence  and  the 
nature  of  the  transaction  shew  that  an  absolute  conveyance  was  contemplated  [212] 
and  was  essential  for  the  object,  and  the  alleged  agreement  is  expressly  denied  by  the 
Defendant.  The  case  is  one  intended  to  be  met  by  the  statute,  the  7th  section  of 
which  is  express : — that  all  creations  of  trusts  shall  be  in  writing  or  else  be  utterly 
void.  No  parol  evidence  is,  therefore,  admissible  of  such  a  trust.  There  is  no  con- 
structive trust  or  part  performance.  If  the  denial  of  a  parol  trust  is  to  be  considered 
a  fraud,  this  section  of  the  statute  would  be  inoperative,  the  object  of  it  being  to 
prevent  perjury  by  excluding  parol  evidence,  and  by  not  allowing  a  trust  of  land  to 
be  proved  by  anything  but  by  some  writing.  They  cited  Brackenbwry  v.  Bradealnry 
(2  Jac.  &  W.  391) ;  Owrtit  v.  Perry  (6  Ves.  739) ;  Lindsay  v.  Linch  (2  Soh.  &  Lit  1); 
Kendall  v.  BeekeU  (2  Russ.  &  M.  88) ;  fFright  v.  fFilkin  (4  De  G.  &  J.  141) ;  ChueaigM 
V.  Thwing  (1  Vem.  366) ;  Groves  v.  Oroves  (3  Y.  &  Jer.  163) ;  Statute  of  Fraud* 
(29  Car.  2,  c.  3,  s.  4) ;  Bartlett  v.  PickersgiU  (1  Cox,  15,  and  1  Eden,  515) ;  Lardlnkm 
V.  CUlda  Bro.  0.  C.  92) ;  Cawley  v.  Poole  (1  Hem.  &  MU,  50). 

Mr.  Baggallay,  in  reply. 

Feb.  15.  Thb  Master  of  thb  Bolls  [Sir  John  Bomilly].  Upon  considering  thu 
case,  and  looking  at  the  various  authorities  on  the  subject,  and  after  referring  again 
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to  the  evidence,  I  am  of  opinion  that  the  Statute  of  Frauds  can  hare  no  application 
to  this  case. 

Assuming  (which  I  do  for  the  present)  that  there  was  nothing  whatever  illegal  in 
the  transaction  (the  existence  [213]  of  which  would,  of  course,  alter  the  case),  I 
consider  it  is  proved,  by  the  evidence,  that  the  Plaintiff,  apparently  in  a  difficulty,  or 
afraid  of  getting  into  one,  transferred  this  property  to  the  Defendant,  who  thereupon 
agreed  that  he  would  retransfer  it  to  the  Plaintiff  when  required ;  but  when  the  time 
for  the  retransfer  arrived,  the  Defendant  refused  to  retransfer  it  Such  being  the 
facts,  I  am  of  opinion  that  it  is  not  a  case  to  which  the  Statute  of  Frauds  applies. 
There  was  no  consideration  paid  by  the  Defendant,  the  £20  mentioned  in  the  deed 
never  having  been  paid ;  for  the  Plaintiff's  bill  of  exchange  held  by  the  Defendant, 
and  which  he  states  to  be  the  consideration  for  the  deed,  appears,  by  the  evidence,  to 
have  been  afterwards  repaid  by  the  Plaintiff  by  instalments  in  various  sums.  This 
being  so,  I  am  of  opinion  that  "it  is  not  honest  to  keep  the  land."  If  so,  this  is  a 
case  in  which,  in  my  opinion,  the  Statute  of  Frauds  does  not  apply.  I  think  that  the 
subsequent  course  of  dealing  confirms  this  view ;  for  the  Plaintiff  has  ever  since  been 
allowed  to  remain  in  possession  of  the  property,  and  he  has  paid  all  the  instalments 
to  the  benefit  building  society.  In  my  opinion,  therefore,  this  case  comes  within  the 
8th  section  of  the  Statute  of  Frauds,  and  is  excepted  from  the  operation  of  the  prior 
section.  Therefore,  the  case  is  not  such  as  entitles  the  Defendant  to  set  up  the 
Statute  of  Frauds  as  a  ground  for  allowing  him  to  retain  the  property. 

I  am  also  clearly  of  opinion  there  was  no  illegality  in  the  transaction,  and  that 
the  Plaintiff  was  quite  justified,  morally  and  legally,  in  marrying  the  second  wife, 
although  the  effect  of  it  may  have  been  that  she  did  not  become  his  wife.  The  long 
absence  of  his  first  wife  was  sufficient  to  justify  the  Plaintiff  in  coming  to  the 
conclusion  that  she  was  dead,  and  would  have  [214]  induced  this  Court  to  have  come 
to  the  same  conclusion,  and,  possibly,  to  have  acted  on  it,  by  paying  money  out  of 
Court  on  that  footing.  That  being  so,  I  am  of  opinion  that  the  Plaintiff  is  entitled 
to  a  decree. 

The  costs  of  the  conveyance  were  paid  for  by  the  Defendant,  and  I  am  of  opinion 
that  the  Plaintiff  ought  to  repay  them ;  and,  upon  the  Plaintiff's  undertaking  to 
repay  them,  I  shall  oraer  a  reconveyance  at  the  expense  of  the  Plaintiff.  Cancelling 
the  aeed  would  not  be  sufficient,  unless  it  was  originally  void,  and  I  do  not  think  it 
was.     The  Plaintiff  must  have  his  costs  of  suit. 

Another  point  arose  in  this  case  in  regard  to  the  evidence.  Susannah  Davies  made 
an  affidavit  on  behalf  of  the  Plaintiff,  which  was  sworn  on  the  28th  of  August  1864. 
She  died  on  the  1st  of  September  1864,  and  her  affidavit  was  filed  on  the  14th  of 
December  1864.  Thus  the  Defendant  had  bad  no  opportunity  of  croes-examlning 
her.  It  was  objected  that  her  affidavit  could  not  be  received  in  evidence.  As  to 
this — 

Thb  Master  of  the  Bolls  said  —  I  stated  that  I  thought  the  evidence  of 
Susannah  Davies  must  be  admitted.  It  appears  that  her  evidence  was  given  on  the 
28th  August  last  year,  and  that  she  died  two  or  three  days  afterwards,  which  made  it 
impossible  to  cross-examine  her ;  but  there  being  no  impropriety  and  nothing  wrong 
in  examining  her,  and  no  keeping  her  out  of  the  way  to  prevent  a  cross-examination, 
I  must  receive  her  evidence  and  treat  it  exactly  in  the  same  way  that  I  should  the 
evidence  of  any  other  witness  who,  from  any  cause  whatever,  either  had  [216]  not 
been  cross-examined,  or  whom  it  was  impossible  to  cross-examine. 

Note.— See  19tfa  Order  of  the  5th  of  February  1861 ;  BraUhmaie  v.  Keams,  34 
Beav.  202,  and  the  references ;  Bidletf  v.  Ridley,  ibid.  329. 

[216]    In  re  Gratwick's  Settlement.    Nov.  26,  1866. 

[S.  0.  L.  E.  1  Eq.  177.] 

A  testatrix  bequeathed  "  all  moneys  belonging  to  her  in  the  £3  per  cent,  consols  "  to 
two  children  and  her  son's  widow.    The  only  consols  she  was  interested  in  were 
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■ettlied  on  her  for  life,  with  power  to  appoint  amongst  her  children.  Hdd,  that 
the  will  operated  as  an  execution  of  the  power  as  regarded  the  two-thirds  to  the 
children,  although  it  contained  no  other  reference  to  the  power  or  to  the  subject 
of  it 
On  the  marriage  of  A.  and  R  personalty  was  limited  to  them  for  their  liyes,  and  after 
the  decease  of  the  survivor,  "  leaving  one  or  more  child  or  children  then  living,"  on 
tmst  "  for  all  and  every  the  child  and  children  "  of  A.  and  B.  as  B.  shonld  by  will 
appoint,  and,  in.  default  of  appointment,  "npon  trust  for  all  and  every  such  chUd 
and  children"  equally.  Held,  that,  to  entitle  a  child  to  take  in  default  cf 
ai^intment,  it  was  not  necessary  that  he  should  snrvive  his  parents. 

By  a  settlement,  made  in  1811,  on  the  marriage  of  Edward  and  Ann  Oratwick,  a 
sum  of  jC600  consols  was  held  in  trust  for  Ann  Gratwick  for  life,  with  remainder  to 
Edward  Grratwick  for  life.  "  And  from  and  after  the  decease  of  the  survivor  of  them, 
Edward  Gratwick  and  Ann  Gratwick,  leaving  issue  one  or  more  child  or  children  tkem 
UvMff,  then,  as  to  the  said  sum  of  £600  and  the  stocks,  funds  or  securities  on  which 
the  same  may  be  invested,  upon  trust  for  all  and  every  the  child  or  children  of 
Edward  Gratwick  and  Ann  Gratwick,  in  such  parts,  shares  and  proportions  "  as  they 
should  jointly  by  deed  or  as  Ann  Gratwick  should  by  her  will  appoint.  "  And  in 
default  of  such  direction  or  appointment,  upon  trust  for  all  and  every  auh  child  or 
children  "  in  equal  shares,  the  shares  of  sons  to  vest  at  twenty-one,  and  of  daughters 
at  that  age  or  marriage. 

There  were  four  children,  all  of  whom  attained  twenty-one,  viz.,  Edward  (deoeaaed), 
Thomas,  Mary  and  John  (deceased). 

[216]  Ann  Gratwick  survived  her  husband  and  two  of  her  children,  and  she  died 
in  1864. 

By  her  will,  made  in  1864,  "she  gave  and  bequeathed  all  money  belonging  to  her 
in  the  £3  per  cent,  consols,  or  in  any  other  stocks  or  funds  of  Great  Britain,  with  tfaie 
dividends  thereon,  and  all  other  money  that  she  might  die  possessed  of  or  becona 
entitled  to,"  to  her  son  Thomas,  her  dau^htisr  Mary  and  Ann  Gratwick  the  younger 
(the  widow  of  her  deceased  son  Edward)  m  equal  shares. 

The  will  of  the  testatrix  contained  no  reference  to  the  power  of  appointment  given 
to  her  by  the  settlement,  and  no  expression  of  her  intention  to  exercise  such  power. 
The  testatrix  was  not  possessed  of  or  entitled  to  any  Government  stocks  or  funds 
whatever,  either  at  the  date  of  her  will  or  at  the  time  of  her  decease,  save  only,  so  far 
as  she  was  entitled  to  the  sum  of  JC600  consols  during  her  life,  and  to  her  power  of 
appointment  over  it  in  favor  of  the  children. 

It  was  admitted  that  the  appointment  in  favor  of  the  widow  of  the  deceased  son 
Edward  was  invalid ;  and  the  questions  on  this  petition  were,  whether  the  testatrix 
had  duly  appointed  the  fund  in  question,  and  to  whom  it  belonged  1 

Mr.  Hallett,  for  the  Petitioners  Thomas  and  Mary.  First,  the  appointment  to  the 
surviving  children  exclusively  is  a  good  execution  of  the  power ;  Bofle  v.  The  BiAop 
of  Feterborott^  (1  Yes.  jun.  299) ;  Woodcock  v.  Rmneek  (4  Beav.  190 ;  1  PhiL  72) ; 
Faske  v.  Haaelfoot  (33  Beav.  125).  The  appointment  to  the  widow  [217]  of  Edward 
being  invalid,  two-thirds  of  the  fund  are  therefore  well  appointed  to  the  Petitioners. 
Next,  the  surviving  children  alone  take  the  remaining  one-third,  for  the  power  aiisei 
after  death  of  the  parents  " leaving  issue  one  or  more  child  or  children  then  Uvng" 
The  children  then  living  alone  are  objects  of  the  power,  and  the  ^t  in  default  of 
appointment  is  to  the  same  class,  namely,  "  for  all  and  every  such  child  and  children," 
i.e.,  those  then  living  or  living  at  the  death  of  the  surviving  parent 

[The  Master  of  the  Bolijs.  The  words  "  ever;^  such  child  and  children  "  refer 
to  the  last  antecedent,  which  is  "all  and  every  the  child  and  children."] 

Secondly,  the  consols  held  in  trust  were  duly  appointed,  for  the  testatrix  had 
none  of  her  own  to  answer  the  description ;  WaUcer  v.  Madeu  (4  Buss.  76) ;  MaekMef 
V.  Sis<m  (8  Sim.  561);  Elliott  v.  Elliott  (15  Sim.  321);  Lake  v.  Ourrie  (2  De  G.  M.  & 
G.  536):  Sugden  on  Powers  (pp.  312,  343  (8th  edit));  and  see  Shelford  v.  Adckad 
(23  Beav.  10). 

Mr.  W.  Barber,  for  the  trustees. 

[The  Masteb  oc  the  Bolls.    I  am  of  opinion  that,  in  default  of  appointment^ 
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the  fand  ia  divisible  amongst  the  four  children  .and  their  representatives  in  fourths. 
Ajb  to  the  testatxix's  power  to  appoint  to  the  two  survivors,  there  can  be  no  doubt 
of  it.l 

Mr.  Everitt,  for  l^e  representatives  of  the  two  deceased  children.  This  will  was 
not  am  exeeution  of  the  power.  The  distinction  between  property  and  power  it 
perfectly  [218}  settled  and  established;  Evatu  v.  Evans  (23  Beav.  1).  Here  there 
is  no  reference  either  to  the  property  or  to  the  power,  and  the  will  is  not  that 
of  a  married  woman,  in  which  case  it  might  be  inferred  that  she  must  be  dealine 
under  some  special  power  or  authority.  A  general  bequest,  like  the  present,  of  "aU 
monies  belonging  to  her  in  £3  per  cent,  consols  "  and  money  she  might  die  possessei} 
of,  is  not  an  exeeution  of  a  power  of  appointment.  It  is  evident,  also,  that  the 
testatrix  herself  did  not  consider  she  was  dealing  with  the  settled  property,  for  she 
speaks  of  it  as  money  she  was  entitled  to,  and  she  makes  a  son's  widow,  who  was  not 
an  object  of  the  power,  an  appointee  under  it.  It  is  evident  from  this  that  she  was 
dealing  with  a  fund  which  she  thought  she  could  give  to  his  widow.  The  onus  of 
proof  lies  on  the  Petitioners,  and  they  have  shewn  no  intention  on  the  part  of  the 
.testatrix  to  execute  this  power ;  Eooke  v.  Booke  (2  Drew.  &  Sm.  38). 

Thb  Masteb  of  thb  Rolls  [Sir  John  Romilly].  I  think  that  tiiis  will  was  a 
perfectly  good  execution  of  the  power  as  regards  the  children.  The  testatrix  had  no 
stock  except  her  interest  in  the  sum  of  £300  consols,  which  she  had  power  to  appoint 
by  will,  and  the  dividends  on  which  she  had  been  regularly  receiving  under  a  power 
of  attorney.  She  bequeathed  as  follows: — "I  give  all  money  belonging  to  me  in 
the  £3  per  cent,  consols,"  &&  I  am  of  opinion  that  the  inference  is  irresistible,  that 
she  applied  these  words  to  the  stock  of  which  she  was  receiving  the  dividends,  and 
that  no  other  construction  is  possible. 

I  am  of  opinion  that  the  appointment  is  good  in  favour  of  her  two  children,  and 
that  the  one-third  intended  for  the  widow  of  the  son  goes  between  the  four  children 
as  unappointed.. 

[219]    Be  BUTHHAN.    Dee.  16,  1865 ;  Jan.  17,  1866. 

[S.  C.  L.  K.  2  Eq.  23.     Discussed,  In  re  Davidson's  Sdtlemewt  Trusts,  1873,  L.  R 
15  Eq.  383.     Followed,  In  re  Hayward  [1897],  1  Ch.  905.] 

A.  B.  was  adjudged  insolvent  under  an  Act  of  the  Australian  Legislature,  which 
enacts,  that  the  personal  property  of  insolvents  shall  vest  in  their  assignees  by 
virtue  of  their  appointment.  No  assignment  was  executed  by  ^  S-  ^^  ^^^ 
entitled  to  a  share  of  a  residue  consisting  of  a  sum  of  stock  in  the  Court  of  Chancery 
in  England.  The  fund  was  claimed  by  the  assignees,  and  by  the  executrix  of  A  B. 
in  England.  Held,  that  the  right  to  receive  it  depended  on  the  domicil  of  A  B. ; 
that  if  he  were  domiciled  in  Australia,  his  assignees  were  entitled  to  receive  it ; 
but  if  in  England,  his  executrix  was  entitled. 

The  question  raised  on  this  petition  was,  whether  some  personal  property  in 
England,  belonging  to  an  insolvent  residing  in  South  Australia,  passed  to  the  official 
assignee  of  such  insolvent  or  to  the  executrix  of  the  insolvent,  who  had  since  died. 

A  testatrix  died  in  1837,  having  bequeathed  her  residue  to  Mrs.  Henwood, 
durante  viduilate,  and  after  her  death  or  marriage,  upon  trust  for  her  childreu,  equally, 
as  and  when  they  should  respectively  attain  the  age  of  twenty-five  years,  with  benefit 
of  survivorship. 

Qeorge  Henwood,  one  of  such  children,  and  a  domiciled  English  subject,  went  to 
South  Australia  previous  to  the  year  1863,  and  he  resided  there  for  some  time,  and 
carried  on  business  there.  In  1863  he  was  duly  judged  insolvent  in  South  Australia, 
under  the  Insolvent  Act,  No.  16,  of  1860.  .  By  that  Act,  when  any  person  is  adjudged 
an  insolvent,  all  his  personal  estate,  present  or  future,  before  certificate, :  becomes 
absolutely  vested  in  his  assignees,  by  virtue  of  his  appointment,  and.  such  assignees 
alone  .have  power  to  re()over  the  same  in  their  own  names.  The  insolvent  executed 
a  conveyance  of  his  real  estate  to  his  assignees,  but  he  did  nothing  to  affect  his 
persoQtd  estate: 
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Mrs.  Henwood,  the  tenant  for  life,  died  in  November  1864,  after  the  insolvKie^, 
and  Gteorge  Henwood  died  in  South  Australia  on  the  2  2d  of  Jsanaiy  1864.  ^u 
wife  was  bis  sole  executrix  in  England  and  bis  uni-[220}-ver8al  legatee ;  and  the  share 
of  George  Henwood  in  the  residue  (£425  stock)  having  been  paid  into  Coart>  under 
the  Trustee  Belief  Act,  she  presenteid  this  petition  for  payment  of  it  to  her.  Ttiis  was 
resisted  by  the  assignees  in  insolvency  of  ner  husband,  who  claimed  to  be  entiUed  to 
the  money  under  the  Australian  insolvency. 

Mr.  Baggallay  and  Mr.  Horsey,  for  the  English  executrix.  The  Act  of  the 
Colonial  Legislature  could  not  operate  on  property  in  a  foreign  oountry  and  oat  of  its 
jurisdiction.  Some  limit  must  necessarily  be  placed  on  the  Acts  on  the  subject,  4  & 
5  Will.  4,  0.  98,  s.  2 ;  1  &  2  Vict  c.  60,  s.  69 ;  28  &  29  Vict.  c.  63 ;  23  &  24  Viet.  c. 
16  (Colonial  Act),  and  their  operation  must  be  confined  to  property  within  the 
jurisdiotion  and  power  of  the  Colonial  Legislature.  According  to  the  law  of  Englaod, 
this  fund  could  only  pass  by  transfer  or  by  some  instrument  executed  by  the  owner. 
No  Act  of  the  Colonial  Legislature  could  make  it  vest  in  any  other  person  without 
some  act  done  by  the  righaul  owner,  which  can  be  recognised  in  this  country,  and  in 
this  case,  the  insolvent  has  done  no  act  whatever  to  aoeot  his  personal  estate  here. 
If,  therefore,  it  be  necessary  that  there  should  have  been  some  Act  binding  on  the 
insolvent  which  passed  the  property,  then  it  becomes  a  question  of  domicile,  and  his 
domicile  was  always  that  of  hu  origin,  namely,  in  England,  for  no  change  in  it  has 
been  proved  to  have  taken  place. 

Secondly,  the  discharge  under  an  Australian  insolvency  would  not  have  discharged 
him  from  his  debts  in  England ;  Bartley  v.  Hodges  (1  Beat  &  Smith,  376) ;  SmiA  v. 
[221]  Buchanan  (1  East,  6);  Sohmon  r.  Boss  (l  H.  Bl  131,  n.);  The  Boyai  Bank  of 
Scotland  v.  Guthbek  (1  Bose,  462).  If  the  insolvency  in  Australia  cannot  be  pleaded  in 
bar  here,  neither  can  his  property  here  vest  in  the  assignee ;  for  the  discharge  from  all 
his  debts  is  the  condition  on  which  an  insolvent  gives  up  all  his  property  to  his 
creditors.  If  it  were  otherwise,  he  would  be  liable  here  for  nis  debts,  though  all  the 
means  of  paying  them  had  been  taken  from  him  by  his  creditors. 

They  also  referred  to  Toumsend  v.  Early  (34  Beav.  23). 

Mr.  Martelli,  for  the  assignees.  The  property  in  question  passed  under  the 
Australian  insolvency;  Solomons  v.  Boss  (1  H.  Bl.  131,  n.);  Sill  v.  fVorswick  (1  H.  BL 
691);  Stein's  ease  (1  Bose,  262);  PoUer  v.  Broum  (5  East,  124);  SeUerig  v.  Dames 
(2  Bose,  97,  291);  ExfarU  Cridland  (3  Ves.  &  B.  94). 

Secondly,  the  domicUe  6L  the  insolvent  was  in  Australia,  where  he  resided  and 
carried  on  bis  trade;  Jopp  v.  Wood  (34  Beav.  88);  Bempde  v.  Johnstone  (3  Yes. 
198,  201). 

The  adjudication  in  insolvency  is  equivalent  to  the  judgment  vi  a  foreign  Court, 
which,  by  the  comity  of  nations,  the  Courts  of  foreign  countries  will  give  effect  to ; 
Kent's  dommentaries ;  Story  on  Conflict  of  Laws ;  Wheaton ;  and  Westlake. 

Mr.  Bristowe,  for  trustees. 

Mr.  Baggallay,  in  reply,  cited  Lard  v.  Calvin  (4  Drew.  366,  and  10  H.  of  L. 
Cas.  272). 

[222]  Jan.  17.  The  Master  ov  the  Bolls  [Lord  BomillyJ.  I  am  of  opinion,  on 
examining  the  cases,  that  the  question  as  to  the  hand  to  receive  this  money  is  one 
which  depends  on  the  domicile  of  G«orge  Henwood.  If  his  domicile  was  Australian, 
I  think  the  property  passed  to  his  assignees ;  but  if  the  domicile,  at  the  time  of  his 
death,  was  English,  then  his  legal  personal  representative  is  the  person  entitled  to 
receive  the  personal  estate  belonging  to  him  in  this  countiy. 

It  was  argued  that  if  the  domicile  were  English,  still,  nevertheless,  that,  on  the 
principle  of  tne  comity  of  nations,  this  insolvency  was  in  the  nature  of  a  foreign 
judgment,  and  that  this  Court  would  give  effect  to  it  against  the  property  in  this 
country,  and  several  oases  were  cited  for  that  proposition.  I  am  disposed  to  assent  to 
that  argument,  but  with  this  qualification : — I  think  that  the  legal  personal  representa- 
tive would  be  entitled  to -receive  the  money,  and  that  the  assignees  can  only  obtain 
payment  here  by  suing  for  the  amount  as  in  an  ordinary  case.  If  a  person  domiciled 
in  this  country  had,  in  his  lifetime,  contracted  debts  abroad,  for  which  a  foreign  ju^- 
ment  had  been  obtained,  the  judgment  creditor  might  sue  the  legal  personu 
representative  in  this  country  for  the  purpose  of  recovering  his  debt ;  but  various 
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qaestions  might  then  arise  between  different  classes  of  creditors,  snoh  as  whether  he 
wras  or  was  not  entitled  to  take  the  whole  of  the  fund,  or  questions  of  priority,  and 
whether  the  other  judgment  creditors  of  the  deceased  were  not  entitled  to  share  in 
the  assets  pari  passu. 

I  am  of  opinion,  assuming  that  the  domicile  was  English,  that  the  money  ought 
to  be  paid  to  the  Petitioner,  and  it  will  then  be  for  the  assignees  to  take  such  [223] 
steps  against  her  as  they  may  think  fit  and  proper,  and  I  would  allow  them  time  for 
that  purpose.  But  if  the  domicile  of  George  Henwood  was  Australian,  then  I  think 
that  the  property  in  this  country  passed  to  and  rested  in  the  assignees  immediately, 
under  the  provisions  of  the  Act  of  South  Australia  already  referred  to. 

As  I  think  the  question  depends  on  the  domicile,  I  cannot  determine  it,  unless 
both  parties  admit  that  there  is  no  further  evidence.  But,  on  the  meagre  evidence 
before  me,  I  am  bound  to  sav  that  I  should  not  consider  that  there  was  sufScient  to 
shew  any  change  of  the  domicile  of  origin. 

[223]    Thb  Norwegian  Titanic  Iron  Company  (Limited).    Nov.  26, 1865. 

It  is  not  an  abandonment  of  the  objects  of  a  company  if,  where,  being  established  for 
three  or  four  purposes,  it  abandons  one  and  carries  on  the  others ;  provided  such 
abandonment  does  not  alter  the  fundamental  principle  of  the  company. 

This  company  had  been  registered  in  October  1863,  and  its  objects  as  stated  in 
the  articles  of  association  were : — 

"  The  purchase  of  certain  leasehold  collieries  situate  at  Neville  Hills,"  in  York- 
shire, and  "  of  certain  mines  and  mining  rights  "  in  Norway,  the  working  of  the  coal 
in  the  collieries  at  Neville  Hills,  and  of  the  iron  ore  in  the  said  mines  in  Norway,  the 
conveyance  of  such  coal  and  iron  ore  to  and  from  Norway,  and  Neville  Hills  ana  else- 
where in  England,  and  the  smelting  of  such  iron  ore,  and  of  other  ore  necessary  to  be 
mixed  therewith,  at  either  or  both  places  or  elsewhere,  by  means  of  such  coal  and  of 
coke  to  be  made  therefrom,  and  of  other  coal  and  coke  ;  the  manufacturing  and  sale 
of  the  iron  so  to  be  made,  and  of  such  other  coal,  coke,  clay,  bricks,  and  [2^]  doing 
acts  incidental  to  the  attainment  of  these  objects,  and  to  the  selling  the  iron,  iron 
ore,  coal  and  coke. 

Mr.  Holdforth  was  the  holder  of  seventy  shares  in  the  company ;  he  died  in  1864, 
and  his  executrix  presented  this  petition  for  winding  up  the  company.  She  founded 
her  application  on  various  grounds  which  failed ;  but  one  of  them  was  as  follows : — 

Tne  directors  had  thought  it  best  to  sell  the  leasehold  colliery  at  Neville  Hills 
(valued  at  £25,000),  to  pay  off  the  debts  and  to  provide  capital  for  their  works  in 
Norway.  It  had  originally  been  intended  to  smelt  the  Norway  iron  with  the  coal 
of  the  English  colliery  ;  but  the  directors  had  been  advised  that  it  would  smelt  better 
in  combination  with  other  ore,  and  they  decided  upon  selling  the  colliery  and  retaining 
the  Norway  mines. 

Mr.  Jessel  and  Mr.  Jones  Bateman,  in  support  of  the  petition,  argued  that  the 
company  had  failed  to  realize  the  objects  for  which  it  had  been  formed;  that  it  had 
no  funds  for  carrying  on  the  business,  and  that,  by  the  intended  sale  of  the  Neville 
Hill  property,  the  objects  of  the  company  had  been  varied  by  the  abandonment  of 
one  of  them. 

They  referred  to  Bengal  Tea  Comfawy  (Master  of  the  Rolls,  9th  March  1864); 
WheaJ.  LmU  Mine  (1  Mac.  &  Gor.  1). 

Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  I  do  not  think  that  this  is  a 
case  for  winding  up  the  company.  The  Court  holds  it  to  be  the  right  of  every  share- 
holder in  a  limitea  company  to  have  any  surplus  [226]  divided,  but  that  is  only 
where  the  business  of  the  company  cannot  be  carried  on.  The  only  question  is, 
whether  the  company  has  abandoned  the  object  for  which  it  was  formed.  The  Court 
mnst  see  whether  the  company  is  carrying  into  effect  the  objects  stated  in  the  memo- 
randum of  association  ;  these  the  directors  cannot  alter.  Then,  is  the  sale  of  the 
leaseholds  at  Neville  Hill  an  abandonment  of  the  objects  of  the  company  t  I  am  of 
opinion  that  it  is  not  an  abandonment  of  the  object  of  a  company  if,  when  established 
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to  aocbmplish  three  or  four,  it  abandoos  one  and  carries  on  the  othen,  provided  snch 
abandonment  does  not  alter  the  fundamental  principle  of  the  company,  and  that  soch 
a  change  does  not  justify  a  shareholder  in  coming  to  the  Courts  and  saying  tiw 
company  has  abandoned  its  object- 
Here  are  two  objects,  and  the  principal  of  which  was  to  be  eSected  by  the  ouUsy 
of  a  large  part  of  the  assets  in  Norway.  If  so,  these  fourteen  persons,  who  united 
together  as  shareholders,  must  have  intended  that  the  Neville  Hill  collieries  should 
be  ancillary  to  the  working  of  the  minerals  in  Norway.  If  they  abandon  the  worldiig 
of  the  colliery,  it  is  not  abandonment  of  the  fundamental  objects  for  which  ths 
company  was  established. 

I  think  this  is  not  a  proper  case  to  come  for  a  winding-up  order,  and  I  most 
dismiss  the  petition  with  costs. . 

[226]    The  Vestey  of  the  Parish  of  Beruondset  v.  Bbown. 
Nov.  23,  Dee.  7,  1865. 

[S.  C.  L.  R.  1  Eq.  204 ;  13  L.  T.  574;  11  Jur.  (N.  S.)  1031 ;  14  W.  R  213.  See 
Nuneaton  Local  Board  v.  Getieral  Sewage  Company,  1875,  L.  R.  20  Eq.  133  ;  Vema*  t. 
VeitryofSt.  Janies,  Wetimmder,  1880,  16  Ch.  D.  456;  WaUaaeyLoealBoairdv.  Graee), 
1887,  36  Ch.  D.  597.] 

A  vestry  was  empowered,  by  Act  of  Parliament,  to  indiot  any  person  who  should  stop 
or  impede  rights-of-way  in  the  parish,  and  to-take  such  other  proceedings  for 
opening  thereof  as  should  appear  expedient.  Held,  that  the  vestry  most  indict  in 
the  name  of  the  Queen,  and  sue  in  equity  in  the  name  of  the  Attomey-Gmeral,  and 
that  they  could  not  proceed  in  their  own  nam& 

A  dedication  to  a  parish  of  a  right^f-way  cannot  be  presumed ;  a  dedication  can  only 
be  presumed,  from  uninterrupted  use,  in  favor  of  the  public  generally,  and  not  is 
favor  of  a  portion  of  the  public,  as  of  the  inhabitants  of  a  parish. 

This  suit  was  instituted  by  the  Bermondsey  vestry,  to  restrain  the  Defendaat 
froia  building  an  archway  over  a  passage  called  "  The  Ten  Foot  Way,"  leading  froB 
Bermondsey  Wall  to  the  River  Tiiames,  and  which  archway  was  intended  to  unite 
.the  Plaintiffs  warehouses  on  each  side  of  the  way.  The  vestry  insisted,  that "  The 
Ten  Foot  Way."  was  a  public  highway,  and  had  been  enjoyed  by  the  public  for  nearly 
forty  years.  The  Defendant,  on  the  other  hand,  insistecl  that  it  wasia  private  road 
belonging  to  the  estate  of  a  tamily  named  West. 

However,  the  evidenoe  of  the  Defendant  established  that,  down  to  1845,  it  was  a 

frivate  road  belonging  to  the  owner  of  the  West  estate,  and,  upon  the  evidenoe  of  the 
'laintiffs,  it  was  established  that  since  that  time  the  public  had  no  right  to  use  it 
In  1845  the  vestry  claimed  this  way  as  being  the  property  of  the  parish,  as  opposed 
to  and  distinct  from  any  dedication  to  the  public.  Accordingly,  in  that  year,  they 
put  up  a  board  by  the  side  of  the  way,  with  this  inscription  upon  it : — 

"Free  landing-place,  belonging  to  the  parish  of  Bermondsey. 

"  George  Henry  Drew,  Clerk  of  the  Vestry." 

The  Acts  of  Parliament  on  which  the  Plaintiffs  relied,  as  giving  them  a  power  to 
sue  irrespective  of  the  Attorney-General,  were  as  follows : — 

The  57  Geo.  3,  c.  xxix.  (local  and  personal),  s.  72,  [227]  gives  authority  to 
commissioners  "to  regulate  or  remove"  projections  from  the  sides  of  any  home, 
which  are  inconvenient  to  any  passengers  along  the  carriage  or  footways  of  any 
streets. 

8  &  9  Vict.  c.  dxxvii.  (local  and  personal),  s.  165,  gives  authority  to  oommisaioiien 
to  indict  any.  person  who  should  stop  or  impede  the  landing-places  or  rights^-mj 
[in  the  parish  of  St.  Mary,  Bermondsey],  and  to  take  such  other  proceedings  for  this 
opening  thereof  as  should  appear  to  the  commissioners  expedient. 

By  the  Metropolitan  Looal  Management  Act,  18  St  19  Vict  o.  120,  s.  96,  vestmi 
are  to  execute  the  office  of  surveyor  of  highways,  and  all  streets,  being  highways,  an 
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placed  under' their  control.  The  l'19th'aeotidii  empowers  vestries  to  remove  any 
projection  or  obstruction  rendering  l^ss  commodiouB  the  passage  along  any  street  in 
their  parish. 

This  Act  was  amended  by  the  19  &  20  Vict  c  112  and  the  25  &  26  Vict.  c.  102. 

Mr.  Hobhouse  and  Mr.  Surrage,  for  the  Plaintiffs.  First  There  has  been  a  long 
user,  from  which  a  dedication  to  the  public  may  be  presumed ;  Eugby  Charity  v. 
MerrywaOher  (11  East^  375);  fFoodyer  v.  Haddm  (5  Taunt  125) ;  Bex  v.  Uoyd  (1 
Gamp  260) ;  Bex  v.  InkabUants  of  Leake  (5  B.  &  Add.  469) ;  Beg.  v.  InhaMtanis  of 
East  Mark  (11  Q.  B.  877) ;  Beg.  v.  Fetrie  (4  EL  &  B.  737).  Secondly.  The  Acta  of 
Parliament  give  the  veslary  a  right  to  sue  irrespective  of  the  Attorney-General.  The 
soil  is  in  them,  and  they  are  made  custodians  of  the  public  [22Bj  roads,  and  are 
authorimd  to  indict  and  to  take  such  other  proceedings  for  opening  the  ways  as  may 
appear  to  them  expedient ;  28  &  29  Vict  c.  75,  s.  10. 

Mr.  Selwyn,  Mr.  Mellish  and  Mr.  Wickens,  for  the  Defendant  First  There  has 
been  no  dedication  to  the  public;  Wood  v.  Feal  (a  B.  &  Aid.  454) ;  Jarvis  v.  Dean  (3  Bing. 
447);  Daniel  v.  North  (11  East,  375).  The  Plaintiffs'  present  claim,  in  right  of  the 
public,  is  quite  inconsistent  with  their  claim  since  1845.  They  have  always  insisted  on 
the  right-of-way  as  "  belonging  to  the  parish  of  Bermondsey,"  and  not  to  the  public 
generally.  There  could  be  no  such  thing  as  a  dedication  of  a  right-of-way  to  a  parish ; 
Foole  V.  Huikinson  (11  Mee.  &  W.  827) ;  it  would  be  simply  a  grant,  and  must  be  by 
deed.  After  the  leases  to  Creak  and  Battenbury  the  owner  had  no  right  to  dedicate 
the  road  to  the  public  in  derogation  of  his  grant  to  the  tenants. 

Secondly.  If  this  be,  as  contisnded,  a  public  right,  the  Attorney-General  alone  can 
sne  in  respect  of  it. 

Fisher  v.  Frmeie  (2  Best  &  Sm.  770)  was  also  cited. 

Mr.  Hobhouse,  in  reply.  The  57  Geo.  3,  o.  xzix.  s.  72,  ^ves  the  vestry  the  power 
to  remove  obstructions ;  and,  if  so,  they  are  entitled  to  come  into  this  Court  to  enforce 
that  right 

Dee.  7.  TsB  Mastkr  of  the  Bollb  [Sir  John  Bomilly],  This  suit  is  instituted 
to  compel  the  Defendant  to  remove  an  arch  aiid  building  which  he  has  erected  over 
[229]  a  certain  passage  from  the  street,  called  Bermondsey  Wall,  to  the  River  Thames, 
called  The  Ten  Foot  Way.  The  Plaintiffs  insist  that  this  is  a  public  way,  whereas 
the  Defendant  insists  that  it  belongs  to  tke  estate  in  Bermondsey  formerly  known  by 
the  name  of  Mrs.  West's  estate. 

The  difficulty  in  the  way  of  the  Plaintiffs  in  this  case  struck  me  early  in  the  course 
of  Mr.  Hobhouse's  argument,  viz.,  that  if  this  way  is  claimed  as  a  public  way,  the  suit 
ought  to  have  been  instituted,  by  way  of  information,  by  Her  Majesty's  Attorney- 
General.  This  difficulty  had  been  previously  felt  by  M^.  Hobhouse,  who  endeavoured 
to  overcome  it  by  referring  to  the  various  local  and  public  Acts  which  relate  to  this 
matter,  and  especially  to  the  165th  section  of  the  8  &  9  Vict  c.  clxxvii.,  which  is  the 
local  Act  for  improving  the  parish  of  Bermondsey,  aiid  which  enables  the  commis- 
sioners thereby  appointed  to  make  and  enforce  rules  for  the  use  and  maintenance  of 
landing-places,  and  for  indicting  persons  who  stop  up  or  impede  the  same,  and  this, 
Mr.  Hobhouse  contended,  when  oomlaned  with  the  L8  &  19  Vict.  c.  120,  which  is  an 
Act  for  lite  better  local  management  of  the  metropolis,  together  with  the  Act  passed, 
21  .&  22  Vict  c.  104,  to  amend  that  Act  made  the  vestry  of  Bermondsey  the  guardians 
or  cnstodians  of  the  rights-of-way,  and  enabled  them  m  their  own  names,  to  sue  or 
proeeeute  any  person  who  should  impede  or  destroy  any  of  sdch  rights-of-way.  I 
thought,  at  the  time,  and  further; examination  of  the  Act  of  Parliament  has  confirmed 
me  in  that  view,  that  it  was  not  intended,  by  these  Acts  or  by  any  clauses  to  be  found 
in  them,  to  delegate  to  thie  commissioners  named  in  the  first  Act,  or  to  the  vestry  who 
have  now  vested  in.  them  the  powers  possessed  by  the  commissjoners,  any  power  or 
authority  which  was  preWbusly  vested  in  the  Attorney-General,  [230]  and  that  accord- 
ingly, if  the  vestry  indict  anyone  under  that  Act,  they  must  proceed  in  the  name  of 
the  Queen  before  a  grand  jury,  who  must  find  the  bill  before  it  can  be  tried ;  and  if 
they  apply  to  Chancery  on  behalf  of  the  public,  they  must  do  so  in  the  name  of  the 
Attorney-General  at  their  relation  and  with  his  saniotion. 

As,  however,  I  was  very  desirous  not  ta  detecraine  the  cpiestion  between  the  parties 
on  any  ground  founded  on  the  frame  of  l^e  suit,  which  might  lead  to  another  being 


Digitized  by 


Google 


884  VBMrBT  OF  BBRMONSSKT  V.  BBOWN        »aB4T.aL 

instituted,  I  determined  to  bear  and  omuider  the  case,  as  if  it  had  been  brought 
before  me  in  the  sh^M  of  an  information  filed  bj  Her  MMJmby'a  Att(Hiiey-0«nend, 
at  the  relation  of  the  veatrr  of  the  parish  of  Bennondsev.  This  I  hare  aoooidingly 
done,  and,  after  readine  and  examining  all  the  evidence,  I  find  that  almost  Uie  wlmle 
of  the  evidence,  on  both  sides,  both  for  the  Plaintiff  as  well  as  that  for  the  Defendant, 
negatives  the  position  that  this  Ten  Foot  Way  was  ever  dedicated  to  the  paUic ;  and 
that  what  little  evidence  there  is,  which  is  not  of  this  character,  bat  is  in  favour  at 
a  general  use  by  the  public,  is  oonsiBtont  with  the  opposing  evidence,  or  is  explained 
and  overpowered  by  the  evidence  negativing  the  public  right.  This  will,  I  think, 
appear  manifest  by  a  short  recapitulation  of  the  history  of  this  Ten  Foot  Way,  and 
the  evidence  relating  to  it. 

Up  to  the  year  1814,  this  way  had  no  existence,  the  place  where  it  now  is  was 
covered  with  buildings.  It  seems,  as  far  as  I  can  jiul^e,  to  have  been  created  in  1818, 
by  the  Westo,  for  the  benefit  of  their  tenants.  It  is  first  mentioned  in  a  leaae  for 
eighty  years  to  Creak,  in  October  1818,  where  the  right  to  use  the  way  is  included 
in  his  demise  granted  by  the  owners  of  Mrs.  West's  estate  in  Beimondaey.  This 
lease  is  still  Bub-[231}-8i8ting,  and  will  continue  unless  merged,  tHl  1898.  The  next 
mention  of  it  is  in  a  lease  for  fifty-one  years,  granted,  under  a  power,  in  1821  by  Mr. 
West,  the  tenant  for  life  of  the  estote,  to  Wniiam  Rattenbnry,  which  lease  contains 
a  power  to  him  to  build  over  this  way,  provided  the  breadth  of  it  be  allowed  to 
remain  ten  feet  and  the  height  nine  feet  These  leases  negative  any  dedication  to 
the  public  at  that  time. 

The  general  user  of  this  Ten  Foot  Way  by  various  persons  is  proved,  I  think, 
since  1818  till  the  present  time,  subject  to  the  observations  I  am  about  to  make ;  but 
whether  it  has  been  used  by  any  other  than  the  tenante  of  the  West  estete,  or,  if  so, 
by  any  persons  other  than  inhabitants  of  the  parish  of  Bermondsey,  is  nowhere  made 
clear.  As  long,  therefore,  as  the  lease  of  1821,  which  gave  authority  to  build  over 
it,  was  in  existence,  no  dedication  from  use  could  be  presumed  against  the  owner  of 
the  property.  In  July  1846,  however,  this  lease  was  merged  in  the  inheritanoe,  and 
it  is  contended  by  the  Plaintiff  that  since  then  there  has  been  a  constant  user  by  the 
public,  from  whence  this  dedication  is  to  be  presumed.  But  the  evidence  given  on 
behalf  of  the  Plaintiffs  themselves  repudiates  all  inference  of  that  character,  for,  in 
the  same  year,  viz.,  1845,  when  the  lease  to  Battenbury  was  merged  in  the  inheritance, 
the  Plaintiffs,  the  vestry,  claimed  the  way  as  being  the  property  of  the  parish,  as 
opposed  to  and  distinct  from  any  dedication  to  the  public.  Aooordingl;^,  in  that  year, 
they  put  up  a  board  by  the  side  of  the  way  witii  this  inscription  upon  it : — 

"  Free  landing-way,  belonging  to  the  Parish  of  Bermondsey. 

"  Gko.  Ht.  Dbkw,  Clerk  to  the  Vestry." 

^232]  This,  it  is  obvious,  is  a  claim  of  the  way  as  of  a  property  belonging  to  the 
parish,  and  a  repudiation  of  the  right  of  the  public  to  use  it  This  board  has  continued 
up  to  the  time  of  filing  this  bill,  and  so  long  has  the  vestry  chumed  the  property  as 
the  exclusive  right  of  the  parish.  If  this  evidence  were  ambiguous,  the  ambiguity  is 
removed  by  the  records  of  the  Plaintiffs  themselves,  for  so  solicitous  was  the  parish 
that  "  The  Ten  Foot  Way  "  should  be  considered  as  the  property  of  the  parish  and 
open  to  parishioners  only,  excluding  the|rest  of  the  public,  that^  in  the  same  year,  tiie 
surveyor  of  the  parish  under  the  authority  of  the  vestry,  given  on  the  14th  October 
1846,  repaired  the  posts  and  rails  before  "The  Ten  Foot  Way,"  and  provided  locks 
and  keys,  to  be  placed  with  some  housekeeper  residing  near  the  way,  in  order  to 
secure  that  the  use  of  the  way  should  be  confined  to  the  inhabitanto  of  the  parish, 
and  this  order  was  repeated  in  the  following  month  of  December. 

Mr.  Biohes'  affidavit,  which  is  precise  on  this  point  is  conclusive  against  any 
admission  of  the  right  of  the  public  to  use  the  way,  and  confines  the  use  of  it  to  the 
inhabitante  of  the  parish.  It  is  true  that  there  is  evidence  that  from  1818  it  was 
open,  and  that  till  1845  it  was  generally  used,  and  probably  bj  anyone  that  pleased 
to  do  so,  because  no  one  inquired  whether  the  person  using  it  was  a  tenant  of  the 
West  estete,  or  a  stranger ;  but  daring  all  that  time  to  1845,  the  leases  negative  any 
dedication  to  the  pubuc,  and  since  that  year  1846,  the  evidence  of  the  Plaintiffii 
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nesatiTes  it  The  evidence  of  the  Defendant  establishes  that  ap  to  1846  it  was  a 
pnvate  right  belonging  to  the  owner  of  the  West  estate,  and  since  that  time  the 
evidence  of  the  Plaintiffs  insist  that  the  public  had  no  right  to  it,  but  that  the  use  of 
it  was  claimed  by  the  parish  of  Bermondsey,  as  a  private  rieht  belonging  to  the  parish 
[233]  and  to  be  nsed  by  parishioners  alone.  And,  indeed,  it  seems  to  me  as  if  the 
same  feeling  was  now  prevalent  in  the  vestry,  and  that  this  explains  why  they  alone 
are  the  Plaintiffs,  and  not  the  Attomey-Oeneral  on  behalf  of  the  public. 

Now  I  certainly  do  not  doubt  that  a  parish  might  possess,  as  private  property 
belonging  to  the  parish,  snch  a  right-of-way  as  this  Ten  Foot  Way,  just  as  they  might 
possess  a  field ;  but,  if  so,  it  must  be  by  grant  from  the  owner  of  it ;  neither  do  I 
doubt  that  after  continuous  user  from  time  immemorial  by  parishioners,  and  confined 
strictly  to  parishioners  alone,  such  a  grant  would,  in  the  absence  of  any  contrary 
evidence,  be  presumed.  But  a  dedication  to  a  parish,  by  the  owner  of  the  soil,  of  a 
right-of-way  cannot  be  presumed ;  a  dedication,  to  be  presumed  from  uninterrupted 
use,  can  only  be  presumed  in  favor  of  the  public  generally,  and  not  in  favor  of  a 

Strtion  of  the  public,  as  the  inhabitants  of  the  parish.  This  is  laid  down  in  Poole  v. 
uddiuon  (11  Mees.  &  W.  827),  and  is  unquestionable  law.  That  case  also  established 
not  only  that  no  such  dedication  can  be  {H-esumed,  but  that  if  actually  made,  it  is 
simply  void.  That  case  is  important  in  other  respects  also,  it  shews  that,  to  constitute 
a  dedication  to  the  publie  by  the  owner  of  the  soil,  there  must  be  an  intention  to 
dedicate  on  his  part,  and  that  this  must  not  be  rebutted  by  evidence  of  interruption 
by  the  owner.  Here  the  intention  to  dedicate  is  negatived  down  to  1846,  bv  the 
existence  of  Battenbury's  lease,  it  is  negatived  also  by  the  contents  of  Creak's  lease, 
which  is  still  subsisting ;  the  right  claimed  is  further  rebutted  by  the  fact  that  since 
1846  the  public  have  not  used  the  footway,  inasmuch  as  the  Plaintiffs  themselves 
[234]  have  prevented  the  public,  not  being  inhabitants  of  the  parish  of  Bermondsey, 
from  so  using  it,  and  have  set  up  a  claim  for  it,  both  in  their  books  and  by  their  acts, 
as  being  the  private  property  of  the  parish. 

The  Defendant  has  built  over  it,  but,  in  doing  so,  he  has  preserved  the  limits 

Jointed  out  by  the  lease  to  Rattenbury ;  so  doing  ne  was  entitled  to  build  as  he  has 
one.     This  suit,  on  the  part  of  the  vestry,  wholly  fails  on  the  merits,  besides  being 
defective  in  the  frame  of  it. 

The  bill  must,  therefore,  be  dismissed  with  costs. 

[231]    Eakl  Poulett  v.  Hood.    Jan.  13,  17,  1866. 
[S.  C.  35  L.  J.  Ch.  263 ;  18  L.  T.  783 ;  12  Jar.  (N,  S.)  86 ;  14  W.  R,  298.] 

A  tenant  for  life  of  a  real  estate  bequeathed  all  money  due  to  him  on  mortgage :  Held, 
that  a  charge  on  the  estate  of  £10,000,  to  which  the  testator  was  entitled  and  which 
was  secured  by  means  of  a  term  vested  in  a  trustee,  did  not  pass  as  a  mortgage. 

A  tenant  for  life  directed  his  executors  to  pay,  out  of  a  particular  fund,  his  pecuniary 
legacies  and  annuities,  "  and  the  le^usy  and  succession  duty  payable  for  the  same 
or  in  consequence  of  his  death : "  Held,  that  the  succession  duty  payable  by  the 
next  remainder-man,  under  a  prior  settlement  and  in  respect  of  family  estates  not 
devised,  was  charged  on  the  fund. 

The  testator  John  Earl  Poulett,  amongst  other  things,  bequeathed  as  follows : — 
"Also  I  give  and  bequeath  to  A.  N.  Hood  and  WTSpeke,  all  monies  and  stock 
which  I  may  have  or  be  entitled  to  at  the  time  of  my  decease,  in  any  of  the  public 
stocks  or  funds  of  Qreat  Britain,  and  ail  money  tofueh,  at  the  time  of  my  deeeate,  mail  be 
due  or  oioing  to  me  on  mortgage  from  any  person  or  pertons  whomsoeBtr,  and  also  all  money 
which,  at  the  time  of  my  death,  shall  be  due  or  owing  to  me  from  Messrs.  Goutts  & 
Co.,  Bankers,  London,  Messrs.  Child  &  Co.,  Bankers,  [236]  London,  or  Stuckey's 
Banking  Company,  or  any  person  or  persons  whomsoever  (except  the  said  rents),  upon 
trust  that  they,  my  said  trustees  or  trustee  do  and  shall,  thereout,  pay  the  said 
several  pecuniary  legacies  and  annuities  by  me  hereinbefore  given,  and  the  legacy  and 
succession  duty  payaJbU  for  the  same  or  in  consequence  of  my  dea&,  and  all  my  just  debts 
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and  funeral  aad  teatamoBifeacy  •SpanMs."  H«  directed  the  satt^iu  to  be  inveated  ia 
real  estates  to  be  settled  upoa  the  same  trusts  as  thereiDbefore  expressed  and  decknd 
respecting  his  residuary  simI  real  estate,  thereinbefore  devised  by  him  in  striot  srttk- 
ment  And  he  bequeathed  all  the  residue  of  his  personal  estate  to  his  execnton, 
upon  trust  and  for  the  benefit  of  his  nephew,  the  Plaintiff.  He  appointed  the  Defen- 
dants A.  N.  Hood  and  W.  Speke  executors  in  trust  of  his  wilL 

The  testator  died  on  the  20th  of  June  1864. 

The  questions  now  arising  upon  the  testator's  will  related  to  his  interest  in  two 
sums  of  £7000,  and  the  two  sums  of  £10,000  each,  charged  upon  the  family  estate^ 
and  to  the  succession  duty  payable  in  performance  of  the  above  trust. 

These  questions  depended  on  the  foUowiog  circumstances,  in  regard  to  the  poaitaon 
of  the  testator's  property : — 

The  testator  was  tenant  for  life  of  larm  family  estates  in  Devonshire.  He  was 
also  entitled,  as  representing  two  deceased  sons,  to  two  portions  of  £l  0,000  each, 
raisable  on  his  death  and  charged  on  the  same  estates.  These  were  secured  bys 
term  of  1500  years,  vested  in  trustees  in  trust  to  raise  them  "by  demise,  sale  or 
morl^gige." 

[2361  The  testator  was  also  entitled,  absolutely,  to  the  fortune  of  his  wife  (who 
was  still  living),  subject  to  her  life  interest  therein.  This  consLsted  of  a  sum  of 
£7000,  which  had  boen  lent  to  the  testator  and  was  secured  on  a  charge  on  the 
Devonshire  estates,  to  which  charge  the  testator  was  absolutely  entitled  and  was 
made  redeemable.  This  charge  was  secured  by  another  term  of  500  years,  vested  ia 
trustees. 

The  testator  was  entitled,  in  hia  own  right,  to  a  mortgage  in  fee  of  some  property 
in  Somersetshire. 

The  Plaintiff  (William  Henry  Earl  Poulett)  insisted  that  the  two  portions  of  £10,000 
passed  to  him  as  part  of  the  testator's  residuary  estate,  and  that  it  did  not  come 
within  the  specific  bequest  of  money  owing  "  to  me  on  mortgage." 

The  Plaintiff  also  insisted  that  the  £7000  charged  on  the  Devonshire  estates  and 
assigned  to  secure  the  fortune  of  the  testator's  wife  also  formed  part  of  the  testator's 
residuary  estate,  and  was  not  comprised  within  the  bequest  of  money  due  on 
mortgage. 

Sir  R.  Palmer  (Attorney-General)  and  Mr.  Faber,  for  the  Plaintiff.  These  sums 
of  £10,000,  £10,000  and  £7000  pass  under  the  residuary  bequest,  and  not  under  the 
specific  gift  of  money,  at  the  time  of  his  death,  due  to  the  testator  on  mortgage  from 
any  person  whatsoever.  The  two  sums  of  £10,000  were  charges  on  the  family  estates, 
but  they  were  in  no  sense  mortgages.  Mortgages  and  charges  are  quite  distinct  in 
their  nature  and  incidents.  A  mortgage  is  a  debt  due  from  the  mortgagor,  and  the 
mortgagee  is  a  person  to  whom  the  estate  has  been  conveyed  and  which  he  holds 
until  payment,  upon  which  he  is  bound  to  restore  it  and  be  redeemed.  [2373  ^^  ^ 
the  remedies  of  a  mortgagee  is  by  ejecting  and  entry.  But  a  person  having  a  charge 
has  no  right  to  the  possession  of  the  estate  or  to  foreclose,  all  he  can  do  is,  to  require 
his  trustee  to  raise  the  charge  by  scde  or  mortgage ;  and  then  the  person  who  advance* 
the  money,  and  not  the  trustee  or  the  owner  of  the  eharge,  becomes  the  mortgsgee ; 
he  it  is  to  whom  the  money  is  due  and  owing  on  the  mortgage,  and  who  alone  is 
entitled  to  a  mortgagee's  remedies,  and  can  be  redeemed.  A  charge  is  no  debt  at  sll, 
but  an  interest  carved  out  of  the  estate,  or  an  aliquot  portion  of  the  beneficial  interest 
in  the  property  itself,  raisable  out  of  it  but  not  due  "from  any  person  or  persons 
whomsoever."  Again,  these  two  sums  were  not  due  and  owing  to  the  testator  "at 
the  time  of  his  death ; "  they  became  due  afterwards,  and  were  subject  to  the  debts  of 
the  SODS. 

The  same  objections  apply  to  the  £7000  charge  on  the  estate  which  the  testator 
has  mortgaged  to  secure  his  wife's  fortune,  and  of  which  the  testator  was  therefore 
mortgagor,  and  not  mortgagee.  They  cited  Taylor  v.  Lord  Harewood  (3  Hare,  372); 
Gardiner  v.  Jellicoe  (12  C.  B.  Rep.  (N.  S.)  568,  and  11  H.  of  L.  Cas.  323). 

Mr.  E.  R.  Turner,  for  the  Countess  Poulett 

Mr.  Hobhouse  and  Mr.  J.  Pearson,  eontrit,  for  the  parties  entitled  in  remdnder. 
These  charges  pass  under  the  specific  gift.  The  scheme  of  the  will  shews  that  the 
testator  intended  to  bequeath  sll  monies  due  to  him,  for  securing  v^hich  the  estatea 
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'«r«re  idedged,  and  which,  in  ordinary  language,  are  termed  mortgages  anid  include 
charges.  The  money  was  due  to  the  testator,  though  payable  through  the  trustee, 
and  he  was  [238]  entitled  to  require  the  trustee  to  execute  a  mortgage  to  him  for 
better  securing  it  The  owner  of  the  estate  could  not  get  rid  of  the  term  except  by 
redemption,  and  a  suit  to  redeem  would  be  the  proper  course  to  liberate  the 
•state. 

The  money  was  due  to  the  testator  at  his  death,  for  the  portions  became  vested  in 
the  sons  on  attaining  twenty-oue,  although  not  raisable  until  the  death  of  the  tenant 
for  life.     Each  charge  was  dtUtum  in  pruenti  et  solvendum  in  futuro. 

[Thx  Master  of  the  Bolls.  If  a  testator  charged  his  real  estate  with  debts 
and  legacies,  would  the  claims  of  tA\  the  creditors  and  legatees  be  money  due  on 
mortg^e'i] 

Perhaps  not^  that  security  heing  secondary ;  but  here  the  substance  is  the  charge 
upon  the  estate.    They  cited  fhillyx  v.  Eatiwood  (Lloyd  &  G.  temp.  Sug.  270). 

Mr.  Southgate,  for  the  trustee  of  the  settlement. 

Sir  R  Palmer,  in  reply.  The  word  mortgage  must  be  taken  in  its  ordinary  sense ; 
Slmg^  V.  Grainger  (7  H.  of  L.  Gas.  273).  Here  there  is  no  personal  charge  or  any- 
one from  whom  it  is  due,  and  the  term  to  raise  the  charge  did  not  arise  until  the 
testator's  death.  It  is  said  that  this  is  practically  a  mortgage,  because  the  owner  can 
redeem ;  but  the  test  of  bein^  a  mortgage  is  the  right  to  foreclosure,  and  to  retain  the 
estate  itself  if  not  paid.    This  right  toe  owner  of  a  charge  does  not  possess. 

[239]  Jan.  17.  The  Master  of  the  Rolls  [Loi3  Romilly].  A  simple  state- 
ment of  the  circumstances  will  shew  that  the  X7000  cannot  come  within  the  words  of 
this  bequest.  [His  Lordship  stated  the  facts.]  It  is  clear  that  this  sum  of  jE7000 
was  not  a  morteage  due  to  the  testator.  So  far  as  it  was  a  mortgage  at  all,  it  was  a 
mortgage  due  m>m  him;  he  had  borrowed  the  £9017  consols  from  the  trustees,  and 
mortgaged  £7000  (part  of  a  £36,000  charge)  to  secure  it :  ultimately  the  trusts  of 
both  properties  vested  in  the  testator  absolutely.  He  secured  the  money  advanced  by 
the  trustees  by  a  mortgage ;  ultimately  the  money  so  secured  to  the  trustees  became 
his  own ;  but  he  could  not  be  said  to  owe  a  sum  to  himself.  In  fact,  the  £7000 
positively  disa^ears ;  he  secured  it  to  the  trustees,  who  in  return  were  bound  to  pay  it 
to  bis  estate.    Therefore,  with  respect  to  the  £7000, 1  do  not  think  any  question  arises. 

As  to  the  other  two  sums,  there  is  some  question  about  them.  [His  Lordship 
stated  the  circumstances  relating  to  them.]  I  think  that  the  words  of  the  will  do  not 
include  these  charges.  The  first  observation,  which  occurs  on  it,  is  this : — that  the 
words  of  the  will  do  uot  strictly  and  technically  include  charges.  The  words  are, 
money  "  due  or  owing  to  me  on  mortgage  from  any  person."  It  is  clear  that  this  was 
not  money  due  to  the  testator  from  any  person  on  mortgage,  and  that  there  was  no 
personal  liability  of  anyone.  It  was  argued  that  someone  must  be  liable,  because  no 
one  could  get  the  estate  without  paying  the  charge ;  but  that  is  not  so ;  the  charge  is, 
in  truth,  a  beneficial  interest  in  the  land  itself. 

It  is,  I  think,  important  to  consider  the  difference  between  the  rights  of  a 
mortgagee  and  a  person  having  a  [240]  charge.  I  suggested  the  case  of  a  testator 
who  left  legacies,  which  he  charged  on  his  real  estate,  and  the  Attorney-General  added 
the  case  of  a  charge  of  debts.  I  asked,  "  Would  everyone  of  the  legatees  or  creditors 
be  called  mortgagees  on  the  propeity,  or  could  it  with  propriety  be  said  that  money 
was  due  to  them  on  mortgage  1  They  have,  it  is  true,  a  charge  on  the  estate,  and 
nobody  can  take  it  from  them  without  paying  them  the  charge ;  but  the  effect  merely 
is  that  a  portion  of  the  property  is  made  a  security  for  their  charges. 

If  a  perpetual  annual  rent-charge  were  payable  out  of  the  property,  as  in  Western 
V.  Macdermot  (post,  p.  243),  could  anyone  say  that  the  person  entitled  to  the  rent  was 
a  mortgagee  of  the  property,  or  that,  if  he  had  bequeathed  all  money  due  to  him  on 
morteage,  this  rent-charge  would  have  passed  1  It  would  be  impossible  so  to  hold, 
and  I  find  it  impossible  to  distinguish  between  such  an  annual  rent-charge  and  a  gross 
charge  of  £10,000,  except  that  one  is  payable  annually,  and  the  other  at  one  fixed 
period. 

A  charge  has  none  of  the  qualities  of  a  mortgage ;  it  is  not  subject  to  redemption 
or  foreclosure ;  and  if  you  fail  in  paying  it,  the  estate  would  not  become  absolute.  A 
charge  must,  first  of  all,  be  converted  into  a  mortgage,  by  the  institution  of  a  suit,  in 
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which  it  is  raised  by  mortgage,  and  70a  thus  substitute  a  mortgage  for  a  chatgi. 
That  shevs  that  a  charge  is  not  a  mortgage. 

I  thought  it  important  to  consider  whether  there  was,  in  fact,  any  property  oi  tlie 
testator  to  which  the  term  "  mortgage  "  applied,  because  in  fhilUps  v.  Eastwood  (Lloyd 
&  G.  270),  where  Lord  St.  Leonards  held  a  policy  to  be  a  debenture,  he  laid  stresg  on 
the  circumstance  of  there  [241]  not  being  any  other  articles  or  thinm  belonging  to 
the  testator  in  existence  which  would  satisfy  the  words  of  the  wilL  Here  I  find  the 
testator  had  a  mortgage  due  to  him  at  the  time  of  his  death,  and  which  therefore 
satisfies  the  words  of  the  will ;  and  although  I  do  not  think  that  that  alone  should 
determine  the  case,  still  I  think  that  it  is  an  ingredient,  because  it  destroys  thii 
argument : — that  the  words  would  be  unmeaning  if  not  applied  to  a  charge. 

The  only  other  argument  is  derived  from  the  nature  and  scope  of  the  will ;  bat 
that  argument  tells  both  ways,  and  I  think  that  there  is  nothing  in  the  will  to  shev 
the  necessity  of  doing  any  violence  to  the  words  used,  which  naturally  import  and 
are  confined  to  a  mortgage,  and  do  not  extend  beyond  it. 

I  do  not  mean  to  give  any  opinion  upon  the  construction  of  the  word  "  mortgage" 
as  used  in  Locke  King's  Act  (17  &  18  Vict.  c.  115). 

I  am  of  opinion  that  the  £7000,  £7000  and  £10,000  did  not  pass  under  the  word 
"mortgage,"  but  under  the  residuary  clause. 

Another  question  arose  in  this  case  under  the  following  circumstances : — 

The  testator,  John  Earl  Poulett,  was  merely  tenant  for  life  of  the  family  estates, 
which,  upon  his  death,  in  1864,  descended  on  his  nephew  the  Plaintiff  William  Henry 
Earl  Poulett  as  tenant  for  life,  by  virtue  of  a  resettlement  of  the  estates  made  in  1853, 
to  which  the  testator  was  a  party. 

The  testator,  by  his  will,  desired  the  trustee  to  pay  [2tt]  legacies  and  annuities 
"  and  the  legacy  and  succession  duty  payable  for  the  same  or  in  consequence  of  his  dea^,' 
and  all  just  debts,  && 

The  Plaintiff  insisted  that  the  trust  for  payment  of  the  legacy  and  succession  duty 
payable  upon  his  pecuniary  legacies  and  annuities,  or  in  consequence  of  his  death,  out 
of  the  funds  therein  mentioned,  extended  to  the  payment  of  the  suoceesion  duty 
chargeable  against  the  Plaintiff,  as  well  in  respect  of  his  life  interest  in  the  estates 
comprised  in  the  said  settlement  of  1853,  to  which  the  Plaintiff  succeeded  under  the 
limitations  of  that  settlement  upon  the  death  of  the  testator,  as  in  respect  of  the 
estates  for  life  and  in  fee  in  the  hereditaments  and  premises  devised  to  him  by  the 
will  of  the  testator. 

Sir  B.  Palmer  and  Mr.  Faber,  for  the  Plaintiff.  The  testator  has  exonerated  the 
family  settled  estates  from  paying  the  succession  duty ;  the  words  are  distinct,  and 
the  succession  duty  became  payable  in  consequence  of  his  death. 

Mr.  Hobhouse  and  Mr.  Pearson,  contrH.  The  expression,  payable  in  oonsequerwe 
of  his  death,  must  have  some  limit.  If  the  estate  had  gone  over  to  a  stranger,  instead 
of  to  the  testator's  nephew,  could  he  possibly  have  intended  the  succession  duty  to 
fall  on  his  own  estate  1  It  is  not  reasonable  to  impute  to  the  testator  an  intentioa  of 
paying  the  duty  on  anything  but  what  he  disposed  of  by  his  will. 

Sir  B.  Palmer,  in  reply.  The  case  of  a  stranger  is  imaginary ;  here  the  testator 
himself  created  the  succession  by  the  settlement  and  he  therefore  knew  of  it 

[243]  Jan.  17.  The  Mastbb  of  the  Rolls  [Lord  Romilly].  As  to  the  saoces- 
sion  dutv,  I  think  it  is  payable  out  of  the  fund,  for  if  I  did  not  so  hold,  I  must  strike 
the  words  "  in  consequence  of  my  death  "  out  of  the  will.  Why  must  I  strike  oat 
these  words  1  The  testator  directs  the  succession  duty  payable  for  the  le^gacies  tod 
annuities.  If  he  intended  that  only,  why  did  he  not  stop  there ;  be  need  not  go 
further  1  But  he  proceeds  "  or  in  consequence  of  my  death.  It  involves  the  whole 
of  the  property  under  the  will  or  otherwise  on  succeeding  to  the  estates. 

The  words  are  perfectly  plain  and  distinct  and  must  have  their  natural  meaninj^ 
and  I  must  hold  that  all  the  legacy  and  succession  duty  is  payable  out  of  the  fund. 
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^13]    Western  v.  Macdbbuot.    Dec  6,  7,  1865,  Jan.  12,  1866. 

[S.  C.  L.  R.  1  Eq.  499;  35  L.  J.  Ch.  190;  12  Jur.  (N.  S.)  366 ;  affirmed  on  appeal, 
L.  R  2  Ch.  72 ;  36  L.  J.  Ch.  76 ;  15  L.  T,  641 ;  15  W.  R  265.  See  Keates  v.  Lym, 
1869,  L.  R.  4  Ch.  224 ;  Leech,  v.  Sehweder,  1874,  L.  R  9  Ch.  465,  n. ;  Lord  Manners 
V.  Johnson,  1875,  1  Ch.  D.  679 ;  Benals  v.  Cowlishato,  1878,  9  CL  D.  129 ;  Fair- 
dowgh  V.  MmAaU,  1878,  4  Ex.  D.  48  ;  ChMy  v.  Bray,  1883,  48  L.  T.  862 ;  Notting- 
ham Paient  Bride  and  TiU  Company  v.  Butler,  1885,  15  Q.  B.  D,  269;  Austerberry 
V.  CorporaHon  of  Oldham,  1885,  29  Ch.  D.  777  ;  Sheppard  v.  Gilmore,  1887,  57  L.  J. 
Ch.  9.] 

If  the  owner  of  one  of  several  houses  throws  oat  a  bow  in  the  rear,  of  the  depth  of 
eight  feet  (the  whole  space  opposite  being  open),  his  next-door  neighbour  cannot, 
on  the  ground  of  an  interference  with  his  ancient  lights,  prevent  it.  But  it  would 
be  a  sufficient  injury,  if  contrary  to  an  express  covenant,  to  induce  the  Court  to 
interfere. 

A.  conveys  a  plot  of  land  to  B.  in  fee,  and  remains  owner  in  fee  of  an  adjoining  plot 
A.  and  B.  for  themselves,  their  heirs  and  assigns  enter  into  reciprocal  covenants 
against  building  on  their  respective  plots.  Held,  that  whether  these  covenants  run 
with  the  land  or  not,  all  persons  claiming  under  A.  or  B.  are  bound  by  the  covenants. 

This  Court  will  not  interfere  in  the  case  of  a  mere  nominal  breach  of  covenant. 

Acquiescence  in  one  breach  of  covenant,  not  considered  material,  will  not  prevent 
the  covenantee  complaining  of  another  breach  which  affects  the  value  of  his  property. 

The  Plaintiff  and  Defendant  were  respectively  the  owners  of  two  houses,  numbered 
10  and  9,  fronting  towards  Brock  Street,  in  the  City  of  Bath,  and  with  gardens  at 
the  back  or  south  side.  They  both  overlooked,  on  the  garden  side  and  towards  the 
south,  Victoria  Park,  formerly  called  King's  Mead  Furlong. 

[2443  ^°  '^^7  1^^^  ^^^  Defendant  Macdermot  commenced  erecting,  at  the  back 
of  his  house,  No.  9,  a  circular  bow  or  projection,  which  extended  towards  the  garden 
about  eighteen  feet  from  the  back  walls  of  the  line  of  houses,  and  which  was  intended 
to  be  raised  from  the  basement  to  the  attics.  The  Plaintiff,  his  nex^door  neighbour, 
conceiving  this  to  be  an  infringement  on  his  rights,  instituted  this  suit,  in  August 
1864,  to  prevent  his  proceeding  in  the  alteration  of  the  back  of  his  house.  The 
Plaintiff  insisted  that  the  propo^  building  would  obstruct  the  access  of  light  and 
air  to  his  house ;  and  he  uso  insisted  that  such  a  building  would  be  a  violation  of 
contracts  entered  into  by  previous  owners,  and  by  which  the  Defendant  was  bound. 
The  title  both  of  the  Plaintiff  and  Defendant  was  derived  from  one  common  source, 
in  the  following  manner : — 

By  indentures  of  the  20th  of  December  1866,  Sir  Benet  Grarrard  conveyed  to  John 
Wooa,  in  fee,  a  plot  of  ground  on  which  Brock  Street  was  afterwards  built,  reserving 
a  perpetual  rentcharge  of  £220.  Wood  covenanted  to  erect  the  houses,  and  Sir 
Benet  Garrard,  for  himself,  his  heirs  and  assigns,  covenanted  with  Wood,  his  heirs 
and  assigns,  not  to  erect  any  building  on  King's  Mead  Furlong,  or  to  allow  any 
trees  thereon  exceeding  eight  feet  high. 

By  indenture  of  the  15th  and  16th  of  May  1867,  John  Wood  and  Sir  Benet 
Garrard  granted  the  house  No.  9,  and  the  garden,  &c.,  to  John  Freeman,  in  fee, 
subject  to  an  apportioned  ground-rent  of  £8,  8s.  payable  to  Sir  Benet  Garrard.  And 
Freeman,  for  himself,  his  heirs  and  assigns  (amongst  other  things),  covenanted  with 
Sir  Benet  and  Wood,  and  each  of  them,  their  and  each  of  their  heirs  and  assigns,  that 
the  garden  wall,  on  the  south,  should  not  exceed  the  level  of  the  parlour  iloor,  "  and 
that  there  should  be  no  trees  nor  any  [246]  buildings  whatever  in  the  garden  that 
should  exceed  that  height."  Sir  Benet,  on  his  part,  covenanted  not  to  allow  any 
building  on  the  King's  Mead  Furlong. 

By  mesne  conveyances,  No.  9  became  vested  in  the  Defendant  Macdermot. 

By  an  indenture  of  the  23d  of  May  1767,  Sir  Benet  Garrard  and  Wood  conveyed 
to  Rodbarn,  in  fee,  the  adjoining  house,  No.  10,  mutaiis  mutamdis,  in  the  same  form. 
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and   they  and  Bodbum  entered  into  covenants  with  each  other  in  the  same  form 
as  those  in  the  conveyance  to  Freeman. 

By  mesne  conveyances,  No.  10  became  vested  in  the  Plaintiff  Western. 

The  rent-charge  of  £8,  8s.  payable  in  respect  of  No.  9  was  now  vested  in  the 
Defendant  Tite,  he,  however,  did  not  object  to  the  Defendant's  proceeding,  and  was 
made  a  Defendant. 

It  is  necessary  to  state  another  circumstance,  which  was  relied  on  by  the  Defendant 
Macdermot,  which  was  that,  in  the  Plaintiff's  garden,  there  were  trees  above  the  pre- 
scribed height^  but  they  had  all  (except  a  mulberry  tree)  been  reduced,  from  time  to 
time,  within  the  prescribed  height.  [See  this  stated  more  fully  in  the  judgment,  jwt, 
p.  254.] 

The  cause  now  came  on  for  hearing. 

Mr.  Hobhouse  and  Mr.  Haddon,  for  the  Plaintiff.  The  Plaintiff  is  entitled  to 
relief,  first,  on  the  ground  that  the  building  which  the  Defendant  is  erecting  will 
[246]  interfere  with  the  Plaintiff's  easement  and  obstruct  his  ancient  lights  and  the  air. 

Secondly,  on  the  ground  of  contract,  for  the  covenant  of  Freeman  runs  with  the 
land  and  binds  all  those  claiming  under  him.  Freeman  covenanted  with  Wood  and 
his  assigns,  and  the  Plaintiff  is,  as  the  assignee  of  Wood,  entitled  to  the  benefit  of  the 
covenant.  The  covenantee  has,  with  the  house,  assigned  the  benefit  of  the  covenant ; 
Child  V.  Douglas  (1  Kay,  560).  Even  if  the  covenant  does  not  run  with  the  land,  and 
if  there  be  no  privity  between  the  parties,  still  the  Plaintiff  is  entitled  to  relief ;  ruft 
V.  Maihay  (11  Beav.  671,  and  2  Phil.  774) ;  The  Duke  of  Btdford  v.  The  Trustees  of  &t 
British  Museum  (2  Mvl.  &  K.  552) ;  Kemp  v.  Sober  (1  Sim.  (N.  S.)  517). 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Defendant.  There  must  be  some  substantial 
damage  to  induce  the  Court  to  interfere ;  Elrnhurst  v.  Spencer  (2  Mac  &  G.  45) ; 
Attomey-Cfeneral  v.  Sheffield  Oas  Consumer^  Company  (3  De  6.  M.  &  G.  304) ;  and  none 
has  been  proved.  The  effect  of  a  bay-window  to  the  next  house  is  too  trivial  to  speak 
of ;  it  may  slightly  interfere  with  the  view,  and  enable  persons  to  overlook  their 
neighbours' gardens,  or  slightly  obstruct  the  side  view,  but  these  are  matters  as  to 
which  this  Court  has  never,  as  yet,  interfered ;  Clarke  v.  Clarke  (1  Law  Eep.  (Ap.)  16) ; 
Durrell  v.  Pritehard  (13  L.  T.  646). 

Secondly.  There  is  no  contract  or  privity  between  the  parties  to  this  suit.  To 
entitle  the  Plaintiff  to  relief  he  must  claim  under  some  covenant  running  with  Uie 
land,  and  he  most  represent  the  covenantor.  Here  there  is  no  reversion,  and  Mr.  Tite 
represents  Sir  Benet  ^HT]  Gamurd,  and  assents  to  the  alteration.  Again,  there  was 
on  reversion  upon  the  conveyance  in  fee,  and  (as  was  said  in  a  recent  case  in  Qm 
Exchequer)  you  cannot  subject  a  fee-simple  with  new  burthens  not  known  to  the  law. 

The  Plaintiff  has  constantly  infringed  the  opposite  covenant,  by  permitting  trees 
of  too  great  a  height  to  ^w  in  his  garden.  He,  therefore,  cannot  now  compiaio, 
having  acquiesced  m  a  deviation  from  the  original  plan  ;  Roper  v.  fFilliams  (Turn.  &  R. 
18) ;  Child  y.  Douglas  (1  Kay,  560,  and  5  De  G.  M.  &  G.  739)  ■  and  he  must  be  taken 
to  have  acquiesced  in  a  waiver  of  the  obligations. 

Lastly,  all  the  other  owners  of  houses  in  the  street  are  interested  in  this  questioo, 
and  the  suit  ought,  therefore,  to  have  been  instituted  on  behalf  of  them  all,  ThomviM 
T.  HaJcewiU  (11  Jur.  732),  in  order  that  the  question  might  be  effectually  settled  in 
one  suit. 

They  also  referred  to  Eastwood  v.  Lever  (33  Law.  J.  ^Ch.)  355). 

Mr.  Haddan,  in  reply,  cited  WTiaiman  v.  Gibson  (9  Sim.  196),  and  argued  that  the 
covenants  were  reciprocal. 

Jan.  12,  1866.  The  Mastkb  of  the  Bolls  [Lord  Romillj^].  This  suit  was 
instituted  in  August  1864,  to  restrain  the  Defendant  from  proceeding  with  a  building 
in  the  rear  of  his  house  in  Brock  Street,  in  the  City  of  Bath.  The  Plaintiff  is  the 
owner  of  No.  10  in  Brock  Street,  and  the  Defendant  is  owner  of  No.  9.  The  buiWing 
complained  of  is  a  bow  or  circular  projection,  extending  [248]  from  the  basement  to 
the  attic  of  No.  9,  the  extreme  depth  of  which  is  eight  feet.  It  is  made  on  the  rear 
of  the  house  No.  9,  the  aspect  of  which  is  south,  and  it  extends  into  the  space  or 
garden  at  the  rear. 

No  time  was  lost  by  the  Plaintiff  in  endeavouring  to  stop  this  erection ;  the 
excavation  for  the  building  was  begun  in  July  1864,  when  the  Plaintiff  was  in  Wales; 
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he  returned  on  the  27th  of  that  month,  on  the  1st  of  August  following,  he  obtained 
from  the  Defendant's  clerk  of  the  works  information  of  what  he  intended  to  do.  On 
the  4th  of  August  1864  the  Plaintiff  caused  a  proper  notice  to  desist  to  be  served 
upon  the  Defendant,  and,  on  the  10th  of  August  1864,  the  Plaintiff  filed  this  bill 
and  applied  for  an  injunction.  This  was  heard  oefore  the  Vice-chancellor  Sir  Bichard 
T.  Kindersley  on  the  18th  of  August,  when  an  arrangement  was  effected,  by  which 
the  Defendant  was  allowed  to  continue  his  building,  upon  his  entering  into  an  under- 
taking with  the  Court  to  pull  down  the  whole,  or  as  much  as  the  Court  should  direct, 
in  case  it  should  be  of  opinion  that  the  Defendant  was  not  justified  in  making  the 
building  in  question. 

On  the  undertaking  being  given,  the  building  was  permitted  to  go  on,  and  has 
accordingly  been  completed.  The  case,  being  brought  to  a  hearing,  was  fully  argued 
before  me  on  the  6th  of  last  month,  with  very  full  evidence  on  botn  sides.  The  case, 
however,  depends  but  little  on  the  evidence ;  nor  is  the  evidence,  though  it  varies  in 
some  respect,  what  can  be  called  contradictory,  and  even,  in  such  parts  as  are  not  quite 
in  unison,  the  evidence  is  illustrated  and  controlled  or  connected  by  several  admirable 
photographic  delineations,  which  have  enabled  me  accurately  to  understand  the  extent 
of  the  inconvenience  occasioned  by  the  present  erection,  and  [249]  also  the  extent  of 
the  previous  violations  by  the  Plaintiff  himself  of  the  covenant  which  he  now  seeks 
to  enforce,  and  on  which  disregarded  violation  the  Defendant  partly  relies,  and  to 
which  I  shall  presently  advert  in  greater  detail. 

This  remark  however  may  properly  be  made  at  once,  in  order  to  clear  the  ground 
for  the  consideration  of  the  real  question,  viz.,  that  this  suit  could  not,  in  my  opinion, 
have  been  maintained  on  the  ground  of  obscuring  ancient  lights.  If  the  owner  of 
one  of  several  houses  in  a  row  should  throw  out  a  bow  at  the  rear,  the  extreme  depth 
of  which  at  the  centre  of  the  circumference  is  eight  feet,  where  the  whole  space  was 
open,  I  am  of  opinion  that  the  next-door  neighbour  could  not  complain  of  this  being 
such  an  injury  to  him  as  he  was  entitled  to  stop.  But,  at  the  same  time,  I  am  of 
opinion,  upon  the  evidence  that,  notwithstanding  this,  the  injury  done  to  the  two 
adjoining  houses  is  substantial.  In  the  case  of  the  Plaintiff  it  intercepts  the  early 
rays  of  the  sun,  and  it  also  partially  obstructs  the  view  from  his  window,  and  I  have 
no  doubt  that  it  would  make  his  house,  and  the  house  on  the  other  side,  less  preferable 
than  the  others  in  the  row,  and  lower  their  value  in  the  market,  to  an  appreciable, 
though  probably  not  a  very  considerable  extent 

The  case  does  not  therefore  depend  upon  the  doctrine  of  this  Court  relative  to 
obscuring  of  ancient  lights,  nor  indeed  is  it  so  put  by  the  Plaintiff;  his  case  is  that, 
with  the  house  he  bought  the  benefit  of  a  covenant,  which  prevented  the  owner  of  the 
piece  of  ground  on  which  No.  9  and  also  all  the  other  houses  in  the  row  are  built, 
from  making  any  such  building  as  that  now  complained  of.  The  original  existence  of 
such  a  covenant  is  established,  and  indeed  is  not  denied ;  but  the  Defendant  contends, 
that  the  Plaintiff  is  not  entitled  to  [260]  claim  the  benefit  of  that  covenant  on  several 
grounds,  which  I  shall  presently  mention. 

The  history  of  the  title  is  this: — In  December  1766  Sir  Benet  Garrard  sold  to 
John  Wood,  in  fee,  in  consideration  of  a  perpetual  rent-charge  of  X225,  various 
rarcels  of  land  in  the  City  of  Bath,  whereon  have  since  been  built  the  Boyal  Crescent, 
Church  Street,  Mill  Street,  the  south  side  of  Brock  Street  (in  which  the  houses  of  the 
Plaintiff  and  Defendant  are  situated),  and  the  gardens  at  the  back  of  these  houses, 
and  also  a  piece  of  land  adjoining  thereto,  which  now  is  a  portion  of  Victoria  Park, 
with  powers  of  distress  and  entry  to  Sir  Benet  Garrard  to  secure  the  payment  of  the 
rent-charge,  and  Mr.  Wood  covenanted,  for  himself,  his  heirs  and  assigns,  with  Sir 
Benet  Gkirrard,  his  heirs  and  assigns,  to  pay  the  rent-charge,  and  also,  within  ten  years, 
to  build  houses  according  to  the  description  therein  contained.  The  indenture  then 
provided  for  the  apportionment  of  the  rent-charge  at  fonr  shillings  per  foot  frontage, 
and  the  indenture  also  contained  a  covenant  by  Sir  Benet  Garrard  to  this  effect.  [See 
ante,  p.  244.]  On  the  22d  and  23d  May  1767  certain  other  indentures  of  lease  and 
release  were  duly  executed  between  John  Wood  and  Thomas  Brock  (who  was  a  party 
to  the  first-mentioned  indenture  as  John  Wood's  trustee  to  bar  dower)  of  the  first 
part.  Sir  Benet  Garrard  of  the  second  part,  and  Charles  Redburn  and  John  Fielder 
(a  trustee  for  Charles  Redburn)  of  the  third  part.     By  it  John  Wood  and  his  trustee 
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Thomas  Brock  conveyed  to  Charles  Bedbura  and  his  tanstee  John  Fielder  all  that  plot 

of  ground  now  claimed  by  the  Plaintiff. 

The  Plaintiff  has  proved  his  title  from  Redbum,  and  is  now  owner  of  the  house 
No.  10  in  Brock  Street,  subject  to  the  covenants  and  provisoes  I  have  stated,  provided 
these  covenants  are  now  in  force. 

[261]  By  indentures  of  15th  and  16th  May  in  the  same  year  (1767),  a  sdmilar 
conveyance  was  made  by  Mr.  Wood  and  Sir  Benet  Garrard  to  a  person  of  the  name 
of  Freeman,  of  the  messuage  and  land  on  which  the  house  of  the  Defendant  stands, 
now  known  as  No.  9  Brock  Street  The  Defendant  claims  through  Freeman  and 
holds  the  house  No.  9  Brock  Street,  subject  to  the  same  provisoes  and  covenants  as 
are  contained  in  the  indentures  of  22a  and  23d  May  1767,  provided  that  these 
covenants  are  now  in  force. 

The  first  question  raised  by  the  Defendant  is,  assaming  the  covenant  to  be  now  in 
force  and  assuming  also  that  the  Plaintiff  is  entitled  to  the  benefit  of  it,  whether  what 
the  Defendant  has  done  is  any  breach  of  the  covenant,  and  accordingly  he  adduces 
some  evidence  to  shew  that  the  projection  in  question  is  not  built  on  the  garden  in 
the  rear  of  the  house,  but  upon  an  area,  which,  from  the  earliest  time  that  we  have 
any  trace  of  the  construction  of  this  house,  existed  between  the  house  as  originallY 
built  and  the  garden  in  the  rear  of  it.  I  am  of  opinion  this  contention  fails.  I  think 
that  the  plain  meaning  of  the  covenant  contained  in  the  deed  is,  that  no  building  shall 
be  raised  on  the  land  lying  to  the  south  side  or  to  the  rear  thereof  of  the  houses, 
above  the  level  of  the  panour  floor,  whether  this  space  was  used  as  a  garden  or 
whether  it  was  all  paved  and  called  an  area  or  a  oourtyuxl  or  by  any  other  designation. 
The  depth  of  the  houses  seems  to  have  been  fixed  at  forty  feet,  and  they  are  all  made 
uniform  in  this  respect,  and  the  covenant  applies  to  all  alike. 

The  next  most  important  matter  urged  in  defence  is,  that  this  is  no  personal 
covenant  entered  into  by  the  Defendant,  and  that  if  it  be  a  covenant  running  with 
the  land,  then  that  the  Defendant  has,  for  the  building  he  [252]  has  half  made,  the 
consent  of  the  covenantee  Mr.  Tite,  who  is  the  person  in  whom  the  perpetual  rent-charge 
issuing  out  of  the  house  No.  9  is  now  vested. 

It  was  principally  for  the  purpose  of  considering  this  question  that  I  reserved  my 
judgment  in  this  case  ;  but  I  am  of  opinion  that  this  defence  also  fails.  I  think  it 
unnecessary  to  determine  whether  this  is,  technically  speaking,  a  covenant  that  runs 
with  the  land,  but  I  am  of  opinion  that  it  is  a  subsisting  covenant,  and  that  the 
Plaintiff  has  a  right  to  the  benefit  of  this  covenant,  and  that  the  owner  of  the  rent- 
charge  for  the  time  being  issuing  out  of  the  land  has  no  power  to  release  or  to 
discharge  it.  The  owner  of  every  adjoining  tenement  is  also  bound  by  the  same 
covenant,  and  is  subject  to  the  obligation  to  perform  it.  The  covenant  by  which  the 
Defendant  is  bound  is  a  covenant  entered  into  by  Freeman,  under  whom  the  Defendant 
claims  the  messuage  he  holds,  by  which  Freeman  bound  himself,  his  heirs  and  assigns, 
by  covenant  entered  into  with  Sir  Benet  (Garrard  and  John  Wood  and  each  of  their 
heirs  and  assigns,  that  no  building  whatever  in  the  garden  attached  to  the  house 
No.  9  should  exceed  the  level  of  tne  parlour  floor.  The  Defendant  is  the  assignee 
Freeman,  and  the  Plaintiff  is  the  assignee  of  Sir  Benet  Garrard  and  of  John 
Wood. 

I  am  of  opinion  that  neither  Sir  Benet  Grarrard  nor  John  Wood,  after  assigning 
the  messuage  No.  10  to  the  Plaintiff,  or  to  those  who  have  since  assigned  to  the 
Plaintiff  subject  to  these  covenants,  or  who  have  transferred  the  benefit  of  them  to 
the  Plaintiff,  could,  as  against  the  adjoining  owners,  release  the  covenant  or  discharge 
the  Defendant  from  his  liability  to  perform  it.  Some  technical  arguments  may  be, 
and  have  been,  raised  upon  the  form  in  which  the  covenant  is  entered  into  with  the 
covenantees ;  but,  in  my  opinion,  they  do  [263]  not  affect  the  substance  of  the 
question.  I  consider  it  clear,  that  if  immediately  after  the  conveyance  of  the  15th 
and  16th  of  May  1716,  to  Freeman,  Mr.  Wood  had  attempted,  with  or  without  the 
consent  of  Sir  Benet  Garrai-d,  to  build  over  the  whole  of  the  garden  of  the  messuage 
No.  10,  Mr.  Freeman  could  have  prevented  that  act^  and  next  that  this  Court  would 
have  granted  an  injunction  for  that  purpose.  I  am  also  of  opinion  that  the  same 
right  belonged  to  Mr.  Rodham,  e  amverso,  after  the  indenture  of  the  22d  and  23d  of 
May  1767,  and   that  this  reciprocal   right  and  obligation  is  handed  down  from 
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Buocessor  to  successor  indefinitelr,  so  that  every  one  that  receives  a  sabstantial  injury 
by  the  breach  thereof  is  entitled  to  the  assistance  of  this  Court  for  redress. 

I  use  the  words  "substantial  injury,"  because  it  is,  I  think,  clear  that  a  mere 
nominal  breach  of  the  covenant,  which  inflicted  no  injury  at  all,  would  not  justify 
this  Court  in  interfering,  which  would,  in  that  case,  leave  the  parties  to  their  remedy 
at  law  to  obtain  such  compensation  as  they  might  be  entitled  to.  But  I  have  already 
observed  that  the  conclusion  which  I  have  arrived  at  upon  the  evidence  is,  that  the 
circular  projection  of  No.  9,  to  the  extent  of  eight  feet  in  the  centre,  is  a  substantial 
injury  to  the  owner  of  the  house  No.  10,  affecting  to  an  appreciable  extent  his  comfort, 
and  also  the  value  of  his  property. 

This  immediately  introduces  the  consideration  of  another  ground  of  defence, 
which  is  prominently  brought  forward  by  the  Defendant  in  answer  to  the  Plaintiff's 
case,  which  is,  that  this  convenaut  has,  by  common  consent,  been  wholly  disregarded  by 
the  parties  entitled  to  the  benefit  of  it,  including  the  Plaintiff  himself.  This  defence 
consists  principally  in  [264]  the  faot^  that  trees  from  eight  to  forty  feet  in  height 
have,  for  many  years,  been  growing  and  are  now  standing  on  the  lands  formerly 
called  King's  Mead  Furlong,  and  that,  along  the  southern  and  western  boundary  of 
King's  Mead  Furlong,  cottages  have  been  built  and  are  now  standing,  and  that  this 
has  been  acquiesced  in  by  the  Plaintiff,  and  by  his  predecessors.  That  besides  this, 
trees  and  shrubs  from  eight  to  forty  feet  have  been  growing  and  are  now  standing  in 
the  garden  of  other  houses,  forming  the  south  side  of  Brock  Street,  and  that,  in 
particular,  the  Plaintiff  himself  had  a  fig  tree,  a  thorn  and  a  mulberry  tree  in  his 
garden  which  towered  above  the  level  prescribed  by  the  covenant,  and  that  though 
the  fig  tree  and  the  thorn  have  been  lopped  down  to  the  prescribed  level,  since  the 
institution  of  this  suit,  the  mulberry  tree  still  continues  to  lift  its  head  above  the 
level  to  which  it  is  limited  by  the  covenant  In  my  opinion,  this  defence  is  also 
ineffectual.  I  am  by  no  means  satisfied  that  these  trees  are  an  injury  at  all  to  any 
of  the  houses  in  Brock  Street,  or  that  this  Court  would  have  granted  an  injunction  to 
compel  their  being  lopped  to  the  prescribed  limit ;  but,  assuming  such  to  be  the  fact, 
I  am  of  opinion  that  the  Plaintiff,  because  he  has  not  complained  of  a  breach  of  the 
covenant  which,  in  his  opinion,  inflicted  no  injury,  upon  him,  has  not  thereby  debarred 
himself  from  complaining  of  a  breach  which  does  affect  the  value  of  his  property.  If 
this  were  the  law,  then,  because  the  owner  of  the  house  No.  10  enjoyed  the  sight  of 
trees  and  shrubs  in  King's  Mead  Furlong,  and  encouraged  their  being  planted,  he 
would  have  rendered  himself  liable  to  have  a  row  of  houses  built  at  the  bottom  of 
each  of  the  gardens  to  the  south  of  Brock  Street,  wholly  shutting  out  a  striking 
prospect  from  the  back  rooms  of  his  house,  and  diminishing,  to  some  extent,  the  free 
transmission  of  light  and  cir-[265]-culation  of  air.  I  am  of  opinion  that  the  Plaintiff 
has  not,  by  these  means,  lost  the  right  to  stop  such  an  injury  to  his  property ;  but  if 
the  contention  of  the  Defendant  be  correct,  it  would  necessarilv  follow  that  the 
garden  to  the  south  of  these  houses  might  be  built  over  by  placing  thereon  an  opposite 
row  of  houses  so  as  to  exclude  the  views  and  prospects  which  might  have  mainly 
induced  the  Plaintiff  to  buy  his  house,  and  this  might  be  done  to  any  extent  that 
would  not  amount  to  what  the  law  would  consider  an  interference  with  the  ancient 
lights  of  the  Plaintiff,  while,  unquestionably,  a  very  serious  diminution  of  value  may 
be  inflicted  on  a  man's  property,  which  could  not  be  considered  as  any  legal  interference 
with  his  ancient  lights. 

It  was  suggested  that  this  suit  ought  to  have  been  on  behalf  of  all  the  other 
owners  of  houses  in  Brock  Street.  But  I  am  of  opinion  that  one  alone,  who  is  injured, 
is  entitled  to  ask  for  redress,  although  the  others  should  decline  doing  so,  or  disregard 
the  act  complained  of.  It  may  also  well  be,  that  the  injury  is  principally,  if  not 
entirely,  felt  by  one  or  two  of  the  owners,  and  that  those  who  are  further  off  sustain 
no  inconvenience,  in  which  case  they  could  not  be  required  to  concur  in  or  support 
the  application.  In  my  opinion  the  questions  at  issue  in  this  case  resolve  themselves 
simply  into  these  two :  first,  is  the  covenant  entered  into  by  those  under  whom  the 
Defendant  takes  his  property  now  in  force,  and  is  one  by  which  he  is  bound  1  secondly, 
if  this  question  is  answered  in  the  affirmative,  has  there  been  a  substantial  breach  of 
it,  in  other  words,  is  the  Plaintiff's  property  substantially  injured  by  the  erection 
constructed  by  the  Defendant?    I  am  of  opinion  that  both  these  questions  must  be 
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answered  in  the  affirmative,  and  that  the  Plaintiff  is  entitled  to  a  decree,  and  tlist, 
in  pursuance  with  the  undertaking  entered  into  with  the  [256]  Plaintiff  and  the  Coint 
at  the  hearing  of  the  motion  for  an  injunction,  the  Defendant  must  remove  the  pro- 
jection he  has  erected. 

The  costs  must  follow  the  event. 

Note. — Aflfinned  by  Lord  Chelmsford,  L.  C,  December  4, 1866.    [L.  R  2  Ch.  7i] 

[256]    England  v.  Lord  Tredegar.    Jom.  22, 1866. 

[S.  C.  L.  R.  1  Eq.  344 ;  35  L.  J.  Ch.  386.] 

Where  the  title  to  a  lost  policy  is  clear,  the  insurance  company  is  entitled  to  no 
indemnity  where  they  pay  the  money  into  Court 

A  policy  in  the  Equitable  Assurance  Company  effected  in  1803  on  the  life  of 
Francis  Dancer  had  been  made  the  subject  of  a  settlement ;  but  the  policy  had  beoa 
lost  many  years  ago.  This  was  a  suit  by  the  trustees  of  the  settlement  against  the 
officers  of  the  assurance  company  to  obtain  payment. 

Francis  Dancer  died  in  1864. 

The  Plaintiffs  were  the  present  trustees,  and  their  title  was  not  disputed ;  but  the 
company,  according  to  their  practice,  required  a  bond  of  indemnity  from  the  Plainti£b 
with  two  sureties.  The  Plaintiffs,  being  mere  trustees,  were  unable  to  comply  with 
the  demand. 

Mr.  Selwyn  and  Mr.  Druce,  for  the  Plaintiffs,  asked  that  the  amount  which  had 
been  paid  into  Court  in  this  cause  might  be  transferred  to  a  suit  of  England  v.  Lewia, 
instituted  to  administer  the  trusts  of  the  settlement.  They  said  it  had  been  held  by 
Vice-Chancellor  Stuart  in  Crokatt  v.  Ford  (25  L.  J.  (Ch.)  552),  under  similar  circom 
stances,  that  an  insurance  company  were  not  entitled  to  any  indemnity,  and  that  that 
case  had  been  followed  by  Vice-Chancellor  Wood  in  Field  v.  BamwdX  (unreported). 

Mr.  Southgate  and  Mr.  Dickinson,  for  the  Defend-[257]-ante,  insisted  on  the 
company's  right  to  be  indemnified,  and  they  cited  Bushman  v.  Morgan  (5  Sim.  635). 

The  Master  of  the  Bolls  [Lord  Eomilly].  The  payment  into  Court  in  the 
administration  suit  will  be  a  sufficient  indemnity  to  the  Defendants,  and  so  it  has 
been  held  in  the  cases  cited. 

[257]    Dickinson  v.  Burrell.    Jan.  22,  25,  1866. 
[S.  C.  L.  R.  1  Eq,  337  j  35  L.  J.  Ch.  371 ;  12  Jur.  (N.  S.)  199  j  14  W.  R  412.] 

Distinction  between  selling  a  mere  right  to  set  aside  a  fraudulent  conveyance,  and 
selling  the  property  itself  after  such  a  conveyance.  In  the  first  case,  the  purchaser 
cannot  sue  to  set  aside  the  conveyance,  but  in  the  latter  be  can. 

In  1860  A.  B.  sold  and  conveyed  some  property  to  C.  D.  Afterwards,  in  1864,  A 
B.,  by  a  deed  reciting  that  the  deed  of  1860  was  invalid,  voluntarily  conveyed  the 
same  property  to  trustees  for  himself  for  life,  with  remainder  to  his  children.  Held, 
that  the  infant  children  of  A.  B.  could  maintain  a  suit,  as  sole  Plaintiffs,  to  set 
aside  the  deed  of  1860 ;  the  right  to  sue  being  incidental  to  the  property  conveyed. 

The  construction  of  and  the  rights  and  incidents  under  a  voluntary  deed,  if  Jxm&  fiit 
and  valid,  are  the  same  as  of  a  deed  for  value. 

This  was  a  demurrer,  on  the  ground  that  the  Plaintiffs  had  no  right  to  institute 
this  suit.  The  case  made  by  the  bill  was  shortly  this : — James  Dickinson  was  entitled 
to  an  undivided  share  (five-eighths)  in  the  estate  of  John  Whitehead,  deoeased.(l)    In 

^1)  Some  of  the  facts  relating  to  the  title  will  be  found  stated  in  BboU  v.  BtU, 
34  Beav.  396,  and  Dickinson  v.  Siidolph,  11  C.  B.  Bep.  (N.  S.)  341. 
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December  1860  he  sold  and  conveyed  one-half  of  hie  share  (five-sixteenths)  to  the 
Defendant  John  Edens,  in  consideration  of  £100. 

Afterwards,  by  a  decree,  pronounced  on  the  22d  of  March  1862,  which  declared 
the  rights  of  the  parties  to  the  fund  in  Court,  five-sixteenths  were  declared  to  belong 
to  Edens. 

[208]  In  April  1864  James  Dickinson,  b^  a  voluntary  deed  executed  by  him, 
reciting  the  conveyance  to  Edens  and  disputing  its  validity,  conveyed  his  share,  so 
sold  to  Edens,  to  two  trustees,  Slatford  and  Fischer,  in  trust  to  sell  and  stand  possessed 
of  the  produce  upon  trust — first,  to  pay  the  costs ;  secondly,  to  pay  X200  to  James 
Dickinson ;  and,  thirdly,  to  invest  the  residue  and  pay  the  interest  of  it  to  James 
Dickinson  for  life,  and  after  his  death,  to  divide  it  amongst  his  children  as  he  should 
appoint,  and  in  default  equally. 

James  Dickinson  had  eight  children,  and  five  of  them,  who  were  infants,  filed  this 
bill  against  Burrell  (who  had  been  their  father's  solicitor),  Edens  (the  purchaser),  their 
father  James  Dickinson,  his  three  adult  children,  and  the  trustees  of  the  voluntary 
settlement  of  1864.  In  it  they  alleged  that  the  sale  and  conveyance  of  December 
1860  to  Edens  was  obtained  by  fraud;  that,  in  truth,  it  was  a  purchase  by  Mr. 
Burrell,  who  then  acted  as  the  solicitor  of  James  Dickinson,  for  himself,  of  James 
Dickinson's  share ;  that  the  purchase  was  made  in  the  name  of  Edens  merely  as  a 
cover  to  conceal  the  real  transaction,  and  that  Burrell,  by  these  means  and  taking 
advantage  of  the  ignorance  and  necessities  of  his  client,  obtained  from  him,  at  a 
grossly  inadequate  value,  his  share  in  Whitehead's  estate.  Such  was  the  substance 
of  the  allegation  of  fraud. 

The  biU,  amongst  other  things,  sought  to  set  aside  the  conveyance  to  Edens  and 
the  order  declaring  his  rights,  and  it  prayed  for  a  declaration  of  the  rights  of  the 
parties  under  the  voluntary  conveyance. 

In  this  bill  Edens  demurred  for  want  of  equity. 

Mr.  Selwyn,  Mr.  Jessel  and  Mr.  Hemings,  in  support  [269]  of  the|demnrrer.  The 
Plaintiffs  have  no  right  to  sue ;  they  claim  under  a  settlement  which  could  only 
convey  a  bare  right  to  take  legal  proceedings  to  set  aside  a  prior  deed  on  the  ground 
of  fraud,  and  to  which  they  were  no  parties,  and  by  which  they  were  not  affected. 
This  is  contrary  to  public  policy,  and  is  open  to  the  objection  of  champerty  and 
maintenance;  Prosser  v.  Edmonds  (1  Y.  &  Col.  (Exch.)  481) ;  CodceQ  v.  Taylor  (15 
Beav.  103) ;  Anderson  v.  Raddiffe  (Ell.  B.  &  K  806,  819).  This  objection  would  apply, 
even  if  the  Plaintiffs  had  been  purchasers  for  valuable  consideration ;  but  here  it 
applies  more  forcibly,  for  they  are  mere  volunteers,  whose  interests  are  contingent ; 
Daeis  v.  Lord  Dysart  (20  Beav.  405);  Penndl  v.  Lord  Dysart  (27  Beav.  642) ;  and  may 
be  destroyed  by  a  sale  to  a  purchaser  for  valuable  consideration  under  the  27 
Eliz.  c  4. 

It  is  obvious  that  this  settlement  was  executed  for  the  express  purpose  of  enabling 
these  infants  to  sue :  to  release  adults  from  all  liability  to  costs  in  case  of  failure,  and 
to  place  the  Defendants  in  a  difficulty  in  defending  themselves.  They  also  referred 
to  Doe  d.  Newman  v.  Busham  (17  Q.  R  Rep.  723) ;  Lewis  v.  Bees  (3  K.  &  J.  132). 

Mr.  Soutfagate  and  Mr.  F.  Webb,  in  support  of  the  bill.  The  doctrine  of  champerty 
and  maintenance  is  not  to  be  extended,  and  it  has  no  application  to  this  case.  The 
conveyance  is  of  the  property  itself,  to  which  the  right  to  sue  is  incident.  The 
existence  of  a  dispute  or  fraud  does  not  prevent  a  man  selling  or  settling  his  property, 
and  even  the  mere  assignment  to  a  purchaser  of  the  subject  of  a  suit  is  not  maintenance, 
unless  the  purchaser  indemnifies  the  vendor  against  the  costs  incurred  by  him  in  the 
prosecution  of  the  suit ;  Harrington  [260]  v.  Long  (2  Myl.  &  K.  690) ;  HarUey  v.  Russeil 
(2  Sim.  &  Stu.  244) ;  Knight  v.  Bowyer  (23  Beav.  609,  and  2  De  G.  &  J.  421) ;  Qresley 
V.  Mousley  (4  De  G.  &  J.  78).  In  regard  to  this  objection,  there  can  be  no  difference 
between  a  voluntary  deed  and  one  for  valuable  consideration.  They  also  referred  to 
Uppington  v.  Bullm  (2  Dru.  &  War.  184);  Stump  v.  Gaby  (2  De  G.  M.  &  G.  623). 
Mr.  Selwyn,  in  reply. 

Jan.  25.  Thb  Master  or  thx  Bolls  [Lord  Bomilly]  [after  stating;  the  circum- 
stances]. James  Dickinson  does  not  join  as  Co-plaintiff,  neither  do  his  three  adult 
children,  whose  interests  are  the  same  as  the  Plaintiffs.  They  are  necessary  parties 
to  the  suit^  and  it  is  suggested  that  they  are  not  parties :  but  it  appears  that  four 
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persons  of  the  name  of  Diekinson  are  Defendants,  and  though  the  allegation  is  not 
precise  that  these  are  the  persons  in  question,  I  think  that  it  is  a  fair  prasamptaoii, 
from  the  whole  of  the  allegation,  taken  together,  that  the  first  James  I>ickina<»  is 
the  father,  the  James  Dickinson  the  vounger,  Charlotte  and  Henry  Dickinson  are  the 
three  other  children,  besides  the  Puuntins,  of  James  Dickinson  the  father.  This 
vould  not  materially  affect  the  question  I  have  to  decide,  as,  if  the  Defendants'  oon- 
tention  were  valid,  1  should  give  leave  to  amend  or  reserve  the  objection  to  the  hearing, 
where  it  might  prevail,  if  it  were  then  shewn  that  the  fadier  and  his  remaining  children 
were  not  parties  to  the  suit. 

Upon  the  allegation  contained  in  the  bill,  the  substance  [SMI]  of  which  I  have 
just  stated,  I  am  of  opinion  that  a  case  is  alleged  on  which  this  Court  would  give 
relief  at  the  instance  of  the  proper  persons. 

The  only  question  that  I  have  to  determine  on  this  demurrer,  therefore,  is 
whether,  by  reason  of  the  deed  of  Ajvil  1864,  the  Plaintiffs  have  a  right  to  ask  for 
that  relief  which  their  father,  the  settlor,  and  the  trustees  of  the  settlement,  have 
refused  or  declined  to  concur  in  asking  1 

The  demurrer  is  mainly  supported  on  the  case  of  Prosier  v.  Edmonds  (1  Y.  &  CoU. 
(Exch.)  481),  decided  after  long  deliberation  by  Lord  Abinger,  but  I  am  of  opinion 
that  the  case  before  me  does  not  fall  within  the  rule  established  by  that  decision.  In 
the  first  place,  I  will  consider  this  case  as  if  the  indenture  of  April  1864  had  been 
executed  for  a  valuable  consideration ;  and  then  I  will  consider  the  difference  arising 
from  the  circumstance  that  the  deed  was  voluntary.  Assuming  the  deed  of  A|»u 
1864  to  have  been  executed  for  value,  then  the  right  of  suin^  is  incidental  to  the 
conveyance  of  the  property  and  passes  with  it.  If  James  Dickinson  had  thought  fit, 
after  the  sale  to  Ekiens  in  December  1860,  to  sell  the  property  to  A.  B.,  saying  that 
the  sale  to  Edens  was  fraudulent ;  that  he  would  not  take  any  step  to  set  it  aside, 
but  that,  if  A.  B.  thought  fit  so  to  do,  he  would  sell  all  his  interest  in  the  property  to 
him  for  a  sum  of  money,  which  they  bond  fide  agreed  upon ;  in  such  a  case,  in  my 
opinion,  A.  B.  could  have  maintainea  this  suit. 

The  distinction  is  this : — ^If  James  Dickinson  had  sold  or  conveyed  the  right  to 
sue  to  set  aside  the  indenture  of  December  I860,  without  selling  the  property,  or 
rather  [262]  his  interest  in  the  property,  which  is  the  subject  ot  the  indenture  of 
December  1860,  that  would  not  have  enabled  A.  B.  to  maintain  this  bill ;  but  if  A.  B. 
had  bought  the  absolute  interest  of  James  Dickinson  in  the  property  then  it  would. 
It  is  a  right  incidental  to  the  property  conveyed,  nor  is  it,  in  my  opinion,  a  right 
which  is  only  incidental  to  the  property  when  conveyed  as  a  whole,  out  it  is  incidental 
to  each  interest  carved  out  of  it :  e.g.,  if  the  property  had  been  conveved  by  James 
Dickinson  to  three  persons  as  tenants  in  common,  each  one  might  have  instituted  the 
suit,  making  the  other  tenants  in  common  parties  if  they  refused  to  concur;  but 

Srovided  the  case  were  brought  before  the  Court  so  that  the  whole  matter  might  be 
etermined  in  one  suit,  so  as  to  bind  all  parties  to  the  transaction,  and  so  that  the 
Defendant  Edens  would  have  had  only  to  contest  the  question  once,  then,  in  my 
opinion,  the  suit  might  be  brought  by  a  person  having  only  a  share  in  the  property 
conveyed.  Neither  could  it,  in  my  opinion,  be  material  whether  the  share  was  an 
absolute  undivided  share  in  fee-simple,  or  whether  it  was  merely  a  life  interest  or  an 
interest  in  reversion.  In  truth,[in  all  the  cases  in  which,  if  there  had  been  no  previous 
circumstances  to  raise  a  contest  as  to  the  invalidity  of  any  previous  deed,  the  interest 
which  would  have  been  sufficient  to  enable  a  person  interested  in  the  fund  to  be 
produced  by  the  sale  of  the  estate  to  ask  this  Court  to  secure  it  for  the  benefit  of  the 
persons  interested  therein,  would,  in  my  opinion,  enable  that  person  to  ask  this  Court 
to  set  aside  a  deed  obtained  by  fraua,  which,  if  valid,  would  have  prejudiced  or 
destroyed  his  interest  in  the  property  purported  to  be  conveyed  to  him. 

I  think  that  this  distinction  between  conveying  the  property  itself  and  of  a  mere 
right  to  sue  is  taken  by  Lord  Abinger  in  Prosser  v.  Edmonds  (Ibid.).  It  is  taken 
r263Tin  CoekeU  v.  Taylor  (15  Beav.  103),  and  it  is  taken  in  Anderson  v.  Baddyfe  (Ell. 
B.  &  £1.  806,  819),  and  has  been  adopted  and  approved  in  many  other  cases ;  and  it  is, 
I  think,  founded  on  reason  and  good  sense. 

I  am  therefore  of  opinion  that  if  the  present  Plaintiffs  had  given  a  valuable  con- 
sideration for  the  execution  of  the  indenture  of  April  1864,  they  would  have  been 
entitled  to  maintain  this  suit. 
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I  have  next  to  consider  whether  the  fact  of  the  oonveyance  being  Tolantaiy  altera 
or  affects  their  right,  and  I  am  of  opinion  that  it  does  not. 

There  are,  no  doubt,  various  circumstances  which  may  be  connected  with  a 
voluntary  deed,  which,  when  they  are  so  connected,  will  induce  this  Court  either  to 
set  the  (Jeed  aside,  or  to  refuse  to  execute  the  trusts  contained  in  it.  There  are  also 
statutory  enactments  which  may  defeat  such  a  deed,  which  would  be  otherwise  valid ; 
but,  assuming  the  voluntary  deed  to  be  complete,  bond  fide  and  valid,  and  to  be 
unaffected  by  any  statutory  disability,  I  know  of  no  distinction  between  such  a  deed 
and  one  executed  for  valuable  consideration.  The  estates  and  limitations  created  in 
such  a  deed  have  the  same  operation  and  effect  as  if  executed  for  value,  and  it  must 
be  construed  in  the  same  manner ;  and  it  carries  with  it  all  the  same  incidents  and 
rights  attached  to  property  conveyed  as  are  carried  b^  a  deed  for  value ;  and  the 
grantee  in  this  respect  stands  exactly  in  the  same  situation  as  if  he  had  paid  value  for 
the  property  conveved. 

In  a  case  of  the  description  before  me,  the  fact  that  [264]  the  conveyance  is 
voluntary  suggests  the  possibility  of  some  secret  understanmng,  or  some  suMrdinate 
agreement,  by  which  the  property,  when  recovered,  is  to  be  reoonveyed  or  discharged 
of  the  trusts,  and  that,  in  fact,  the  voluntary  conveyance  is  made  solely  for  the 
purpose  of  instituting  and  maintaining  such  a  suit  as  the  present  This  may  possibly 
be  shewn  hereafter  in  the  progress  of  the  suit;  but  on  this  demurrer  I  cannot 
entertain  any  such  suspicion.  I  am  bound  by  the  allegations  in  the  bill,  which  I 
must  assume  to  be  true,  and,  so  regarding  it,  the  right  to  sue  is,  in  my  opinion, 
incidental  to  the  interest  conveyed  to  the  Plaintiff,  and  the  demurrer  must  be  over^ 
ruled. 

Note.— See  Chitty's  Statutes,  483  (3d  edit)  tit  "Champerty." 

[2M]    BoviLL  V.  GoosuR.    Nov.  21,  1865. 

[S.  C.  L.  R.  1  Eq.  35 ;  35  L.  J.  Ch.  174 ;  13  L.  T.  489  j  11  Jur.  ^.  S.)  900 ; 
14  W.  B.  91.    For  subsequent  proceedings,  see  S.  C.  L.  R  2  £q.  195.] 

A  patentee  is  not  entitled,  after  replication,  to  an  order,  under  15  &  16  Vict.  o.  85, 
s.  41,  for  the  delivery  of  particulars  of  the  objections  to  the  patent  which  the 
Defendant  intends  to  rely  on. 

This  was  a  patent  suit,  in  which  the  Defendant,  by  his  answer,  disputed,  in  general 
terms,  the  validity  of  the  Plaintiff's  patent,  on  the  usual  grounds,  viz.,  want  of  novelty, 
non-infringement,  that  the  invention  was  not  the  subject  of  a  patent,  and  the 
insufficiency  of  the  specification.  The  Plaintiff  had  applied  for  an  issue,  but  his 
application  had  been  refused  with  costs,  and  on  the  24th  of  June  1865  he  filed  a 
replication.  The  Plaintiff  applied  by  summons  in  Chambers  for  an  order  on  the 
Defendant  to  furnish  the  particulars  of  the  objections  to  the  patent  which  he  intended 
to  rely  on. 

At  common  law  such  particulars  are  required  to  be  delivered  with  the  pleas  (15  & 
16  Vict  c.  83,  s.  41),  and  orders  for  such  particulars  have  also  been  made  in  equity, 
in  cases  where  issues  of  fact  have  been  ordered  [286]  to  be  tried  under  Sir  Hugh 
Cairns'  Act  (25  &  26  Vict.  c.  42) ;  but  there  appeared  to  be  no  authority  for  such  an 
order  under  the  circumstances  of  the  present  suit.  In  the  absence  of  such  authority, 
the  Chief  Clerk  declined  to  make  the  order,  and  the  point  was,  at  the  request  of  the 
parties,  adjourned  into  Court. 

Mr.  Bagga,llay  and  Mr.  Druce,  for  the  Plaintiff.  "  The  Patent  Law  Amendment 
Act,  1852  (15  &  16  Vict  c.  85,  s.  41),  requires  a  Defendant  to  deliver,  with  his  pleas, 
particulars  of  any  objection  on  which  he  means  to  rely  at  the  trial,"  and  the  places 
at  which  the  prior  user  is  alleged  to  have  taken  place.  The  object  of  this  was  to 
prevent  a  patentee  being  taken  oy  surprise. 

[The  Master  of  the  Boli^.  That  section  only  applies  to  actions  at  law ;  but 
in  equity  you  may  obtain  all  the  information  you  require  by  the  answer.] 

R.  VIII.— 29 
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The  Defendant  would  objeet  that  it  wonld  be  evidence  of  the  Defendant's  and  not 
of  the  Plaintiff's  title. 

The  Court,  under  Mr.  Bolt's  Act  (26  &  26  Vict.  o.  42),  is  now  boond  to  determine 
questions  of  law ;  it  oueht,  therefore,  to  adopt  the  same  course  of  proceeding  as  at 
law.  It  will  be  impossible  for  the  Plaintiff  to  prepare  and  meet  every  case  of  aU^sd 
user,  without  having  them  specified  beforehano.  The  Defendant  may  bring  forward 
any  number  of  instances  of  alle^  prior  user,  in  remote  parts  <rf  the  country,  whidi 
it  will  be  impossible  for  the  Plaintiff  to  meet.  If  the  C<Mirt  should  direct  an  issue, 
the  particulars  must  necessarily  be  then  specified,  and,  whether  tried  here  or  at  law, 
it  will  save  considerable  expense  to  limit  the  evidence  to  the  particular  instonees 
H>ecified.  It  is  but  just  that  [386]  the  Plaintiff  should  know  on  what  case  the 
Defendant  relies,  in  order  that  he  may  be  prepared  to  contest  it  by  evidence. 

Mr.  Selwyn  and  Mr.  Little  were  not  callea  on. 

The  Masteb  of  thk  Bolls  [Sir  John  Bomilly].  If  I  had  had  any  doubt  upon 
the  matter,  the  last  argument  would  have  convinced  me  that  it  was  unfit  for  me 
to  grant  this  application.  The  argument  is  this : — that,  according  to  the  course  and 
the  principles  upon  which  discovery  is  granted  in  a  Court  of  Equity,  tiiis  particular 
information  could  not  be  now  obtained,  and  therefore,  b^  reason  of  its  being  given  in 
actions  of  law,  the  Plaintiff  is  entitled  to  ask  for  that  which,  according  to  the  ordinary 
principles  of  discovery  in  equity,  he  is  not  entitled  to  obtain.  The  additional  reason 
u  still  more  singular :  it  is  that,  because  if  this  be  not  done,  the  Plaintiff  will  be  otm- 
pelled  to  go  to  the  expense  of  getting  up  all  his  evidence  and  shewing  to  the 
Defendant  exactly  what  it  is  that  be  relies  on.  That  is  the  very  thing  which  the 
Plaintiff  is  calling  upon  the  Defendant  to  do,  and  it  is  clear  that,  if  in  equity  the 
Defendant  is  required  to  do  it,  the  Plaintiff  would  be  required  to  do  it  also. 

It  is  true  that  an  issue  is  not,  in  all  cases,  a  matter  ex  debito  jvstitue,  to  which  the 
party  has  a  positive  right.  When  a  cause  comes  on  for  hearing,  the  Court,  having 
before  it  the  evidence  on  both  sides,  determines  what  particular  issue,  if  any,  shall  be 
tried.  The  Plaintiff  might  undoubtedly  have  done  this : — he  might  have  given  notice 
of  motion  for  a  decree,  and  then  he  would  have  known,  from  the  affidavits  of  the 
Defendant,  the  exact  case  which  he  (the  Plaintiff)  had  to  meet,  and  [267]  what  the 
Defendant  intended  to  rely  upon,  and  if  the  Defendant  in  his  affidavit  in  answer  was 
unable  to  rebut  the  instances  alleged  of  prior  user,  then  the  Plaintiff  would  have 
rested  his  case  on  that  simply,  and  he  would  have  known  the  whole  of  the  Defendant's 
case.  But  it  being  at  the  Plaintiff's  option  either  to  give  notice  of  motion  for  a  decree 
or  to  file  a  replication,  he  has  thought  fit  to  do  the  latter,  and  to  leave  the  whole 
matter  in  obscurity  until  the  publication  of  the  evidence.  He  then  endeavours  to 
engraft  on  the  Chancery  proceedings  that  which  the  statute  has  confined  to  common 
law,  and  which  it  does  not  extend  to  cases  in  equity ;  and  he  thereby  endeavours  to 
obtain,  according  to  his  counsel's  own  statement,  a  discovery  to  which,  by  the  ordinary 
principles  and  doctrines  of  a  Court  of  Equity,  he  is  not  entitled.  I  express  no 
opinion  as  to  whether  he  is  or  is  not  so  entitled,  but  that  is  the  argument  before  me. 
When  the  case  comes  on  to  be  heard  after  the  publication  of  the  evidence,  then  a 
different  state  of  things  arises.  Then,  when  I  have  directed  issues  at  law,  I  have 
followed  the  practice  of  common  law,  and  have  directed  the  particulars  of  the  objec- 
tions to  the  patent  to  be  given.  I  remember  a  patent  case  respecting  a  silk  throwing 
machine,  in  which  I  directed  an  issue  to  be  tried  before  myself,  and  I  there  ordered 
that  the  particulars  of  objections  should  be  delivered  beforehand,  and  at  the  hearing 
I  confined  the  Defendant  to  those  particulars.  But  here  I  should  be  acting  unfairly 
if  I  were  to  compel  it  to  be  done  in  this  stage  of  the  cause.  This  application  must 
be  refused  with  costs ;  but  I  do  not  thereby  intimate  that,  if  I  direct  an  issue,  the 
Plaintiff  will  not  be  entitled  to  what  he  now  asks. 
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[268]    The  Attobney-Oenkbai^  on  behalf  of  Her  Majesty,  v.  The  Sitting- 
BOUKNS,  &C.,  BaILWAY  COMPANY.     Feb.  10,  12, 1866. 

[S.  C.  L.  R  1  Eq.  636 ;  35  L.  J.  Oh.  318 ;  14  L.  T.  92 ;  14  W.  E.  414.] 

Jn  a  suit  by  an  unpaid  vendor,  the  Court  decreed  a  specific  performance,  and  the 
payment  of  the  purchase-money  and  damages.  The  purchasers  were  unable  to  pay, 
and  the  property  was  in  the  possession  of  a  receiver  in  another  suit  instituted  by 
persons  claiming  charges  under  the  purchasers.  A  |)etition  by  the  vendor,  served 
upon  the  purchaser  and  the  Plaintiffs  in  the  other  suit  to  enforce  his  lieu  and  obtain 
a  sale  of  the  property,  was  dismissed  with  costs,  the  proper  remedy  being  by  bill. 

By  an  indenture,  dated  in  1858,  and  made  between  the  Queen  (1),  the  Commis- 
sioners of  Woods  and  Forests  (2),  the  lessee  (3),  and  this  company  (4),  the  company 
■agreed  to  pay  to  the  Queen  £2000  for  the  Crown's  interest  in  a  piece  of  land  taken 
for  the  railway.  The  company  entered  into  possession  and  constructed  their  railway 
on  part  of  this  land. 

This  information  was  filed  to  compel  the  specific  performance  of  the  contract,  and, 
by  the  decree  made  in  January  1864,  the  Court  directed  a  specific  performance,  and 
-declared  that  the  company  ought  to  pay  the  £2000  and  interest.  The  Court  also 
directed  certain  inquiries  as  to  damages,  and  ordered  the  company,  within  six  months 
from  the  date  of  the  Chief  Clerk's  certificate,  to  pay  to  the  Commissioners  what  should 
be  certified  to  be  due. 

The  Chief  Clerk,  in  November  1864,  certified  that  £3482  was  due.  The  six 
months  had  expired  and  no  payment  had  been  made.  The  company  admitted  that 
they  were  not  m  a  position  to  pay,  as  all  the  property  of  the  company  was  in  the 
hands  of  a  receiver  appointed  in  November  1863,  in' another  suit  of  Skinner  v.  The 
Sittingboume,  &e.,  Railway  Company,  which  had  been  instituted  by  mortgage  creditors 
on  behalf  of  themselves  and  all  other  like  creditors.  In  June  1864  a  decree  had  been 
made  in  that  suit,  declaring  the  rights  of  the  [269]  mortgage  creditors  to  a  charge, 
-and  after  directing  accounts  and  inquiries,  it  continued  the  receiver.  This  decree 
had  been  made  without  prejudice  to  the  rights,  if  any,  of  prior  encumbrancers. 

The  Attorney-General  presented  this  petition  in  his  own  suit  alone,  alleging  that 
it  was  not  practicable,  by  sequestration,  to  compel  the  company  to  obey  the  decree 
in  this  cause,  and,  on  behalf  of  Her  Majesty,  he  submitted  tnat  he  was  entitled  to  a 
lien  on  the  piece  of  laud,  and  that  it  ought  to  be  sold  in  satisfaction  of  the  decree. 

The  petition  prayed  that  the  company  mi^ht  be  ordered  to  pay  the  aggregate  of 
the  monies  due  within  two  months,  and  that,  in  default,  the  Und  might  be  sold,  and 
the  produce  applied  in  payment  of  the  amount  due  to  the  Crown. 

The  petition  was  served  on  the  company,  the  Plaintiffs  in  the  other  suit,  and  the 
London,  Chatham  and  Dover  Bailway  CJompany,  who  were  in  possession  of  the  line 
under  an  agreement  dated  in  1863. 

Mr.  W.  M.  James  and  Mr,  Pemberton,  in  support  of  the  petition,  argued  that  the 
■Crown  had  a  lien  for  the  purchase-money,  and  that  if  the  company  would  not  pay,  a 
sale  ought  to  be  directed. 

They  cited  Walker  v.  The  Ware,  &e..  Railway  Company  (35  Beav.  52) ;  and  see 
Fciigno  v.  Martin  (16  Beav.  586) ;  Simpson  v.  Terry  (34  Beav.  423) ;  Stoeet  v.  Meredith 
(4  Giff.  207). 

Mr.  F.  H.  Colt,  for  the  Plaintiffs  in  the  suit  of  [270]  Skinner  v.  The  Sittingbmme, 
die.,  Railway  Company.  The  decree  in  this  suit  contains  no  declaration  of  the  lien  of 
the  Crown,  and  that  cannot  be  obtained  upon  petition.  The  other  incumbrancers  on 
this  property  have  a  right  to  be  heard  in  a  suit  properly  constituted,  and  to  insist 
that  the  Crown  has  no  lien  at  all,  or  that  it  has  no  priority,  or  that  the  amount 
claimed  is  not  due.  This  cannot  be  done  upon  a  petition  in  a  suit  to  which  they  are 
not  parties. 

Mr.  Bevir,  for  the  Sittingbourne,  &o.,  Bailway  Company. 

Mr.  Bagmllay  and  Mr.  Kekewich,  for  the  London,  Chatham  and  Dover  Railway 
<]k>mpany.    X7o  order  can  be  made  on  this  petition.     The  order,  if  made,  must  neces- 
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sarily  affect  the  nghte  of  the  Respondents  and  will  be  binding  on  them  if  made  in 
their  presence.  The  London,  Chatham  and  Dover  Railway  Company  will,  at  the 
proper  time,  contend  that  the  Crown  has  no  priority  over  them ;  but  they  decline 
to  go  into  the  merits  or  dispute  the  priorities  except  in  a  sait  property  constitated. 

Tdr.  W.  M.  James,  in  reply.  I  do  not  ask  any  declaration  of  the  Crown's  lien, 
that  is  not  necessary,  neither  do  I  ask  to  affect  the  rights  of  the  incombranoers,  wio 
can  take  nothing  on  this  piece  of  Lmd  except  through  the  Defendant  company,  that 
is  the  purchasers  who  have  not  paid  the  purchase-money ;  but  I  ask  a  sale. 

Fa.  12.  The  Master  or  thk  Roujs  [Lord  Romilfy].  I  think  that  this  petition 
is  misconceived.  It  is,  in  fact,  presented  for  the  purpose  of  enforcing  a  lien  whidi 
[271]  has  not  hitherto  been  declared  by  the  decree  of  the  Court.  It  is  true  that  a 
purchaser  has  a  lien  for  his  unpaid  purchase-money,  but  he  cannot,  if  he  requires  At 
aid  of  this  Court,  act  differently  from  any  other  mortgagee  or  other  person  claiming 
a  lien.  He  must  institute  a  suit  and  get  that  lien  declared  against  all  the  peracws 
interested  in  the  estate ;  or,  at  least,  all  those  who  are  subsequent  in  date  to  mm  and 
who  are  to  be  foreclosed  by  him.  But,  if  I  made  the  order  permitting  or  directing  a 
sale  of  this  property,  I  should  not  only  be  giving  the  Petitioner,  on  behalf  of  ute 
Crown,  the  benefit  of  a  lien  which  has  not  been  established  in  any  proceeding  in  tins 
Court,  but  I  should  be  doing  so  against  Respondents  who  have  not,  hitherto,  had  any 
opportunity  of  contesting  the  ease  of  the  Petitioner  or  the  amount  of  the  debt  he 
insists  on  being  due.  In  this  case,  the  decree  simply  directs  specific  performance  and 
payment,  three  months  after  the  certificate  of  the  Chief  Clerk,  of  various  sums  to  be 
ascertained ;  but  not  only  has  the  Court  not  declared  that  this  amount  is  a  charge  on 
the  property  sold,  but  a  portion  of  that  amount,  for  instance,  that  which  consists  of 
compensation  for  damage  due  from  the  railway  company,  for  the  non-execution  oi 
certain  works,  would  appear  to  me  not  to  be  a  charge  on  any  of  the  property  sold. 
I  mention  this  only  for  the  purpose  of  shewing  the  difficulty  I  should  have,  if  T  were 
to  enter  into  this  question  now,  without  proper  materials,  and  with  Respondents  not 
properly  instructed  to  meet  the  case.  If  the  Petitioner,  on  behalf  of  the  Crown, 
claimed  a  lien  on  this  piece  of  land  so  sold,  it  would  be  necessary,  before  I  could 
direct  a  sale  of  it,  to  have  a  decree  ascertaining  the  amount  of  that  lien,  made  in  the 
presence  of  those  persons  who  claimed  subsequent  charges  on  the  property  and  the 

froperty  itself.  Now,  assuming  that  the  decree  obtained  has  established  that  the 
'etitioner,  in  right  [272]  of  the  Crown,  is  entitled  to  a  charge  on  this  property,  the 
amount  has  been  ascertained  when  the  Plaintiffs,  for  whom  Mr.  Colt  appears,  were 
not  present,  and  when  the  London,  Chatham  and  Dover  Railway  Company  were  not 
present,  both  being  parties  materially  interested  in  disputing  the  amount  claimed. 

If  I  directed  a  sale,  I  should,  in  fact,  without  suit  or  decree  for  that  purpose,  give 
priority  to  that  charge  over  the  two  others  and  foreclose  them,  by  pajring  the 
purchase-money  to  the  Petitioner,  on  behalf  of  the  Crown,  without  their  having 
had  any  opportunity  of  being  heard  or  of  contesting  the  right  of  Petitioner. 

Whatever  remedies  are  open  to  Petitioner  to  enforce  his  decree  by  sequestration, 
he  may  adopt  them,  but  he  does  not  want  the  assistance  of  the  Court  for  that  purpose. 
If  he  goes  beyond  that,  be  must  file  a  bill  in  the  usual  way  against  the  proper 
Defendants  to  enforce  his  lien  and  get  the  benefit  of  it.  I  must  dismiss  the  petition 
with  the  usual  costs  as  f^ainst  the  Crown. 

Mr.  W.  M.  James.  There  is  a  settled  form  in  such  cases.  {Attometf-Oeneml  v. 
Hanmer,  4  De  G.  &  Jones,  205,  and  18  &  19  Vict,  c  90.) 


[273]    Re  Thb  Hop  and  Malt  Exchange  and  Warehouse  Company  (Limited). 
Briggs'  Case.    Feb.  8,  13,  1866. 

[S.  C.  L.  R  1  Eq.  483 ;  35  L.  J.  Ch.  320;  12  Jur.  (N.  S.)  322;  14  L.  T.  39.  See 
Directors  of  Central  Railvjay  Company  of  Venezuela  v.  Kiseh,  1867,  L.  R.  2  H.  L.  112 ; 
In  re  Murray,  1887,  57  L.  T.  224.] 

Though  the  articles  of  association  of  a  company  materially  extend  the  objects  of  the 
company  beyond  those  stated  in  the  prospectus,  still,  if  the  prospectus  refers  to 
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the  articles,  a  person  taking  shares  upon  the  faith  of  the  prospectus  is  bound  by 
the  articles,  unless  they  are  wholly  incompatible  with  the  prospectus. 
A  shareholder,  who  had  taken  shares  on  the  faith  of  a  prospectus,  afterwards 
discovered  that  by  the  articles  of  association  the  objects  of  the  company  materially 
differed  from  those  stated  in  the  prospectus.  He  subsequently  dealt  with  the 
shares  as  owner,  by  attempting  to  sell  them.  Held,  that  ne  had  acquiesced  and 
could  not  afterwards  repudiate  them  on  the  ground  of  the  misrepresentation. 

This  was  an  application  by  Mr.  Briggs,  under  "The  Companies  Act,  1862  "  (25  & 
-26  Vict.  c.  89,  8.  35),  to  remove  his  name  from  the  list  of  shareholders,  on  the  ground 
of  a  misrepresentation  in  the  prospectus  of  the  company,  upon  the  faith  of  which 
prospectus  Mr.  Briggs  had  taken  some  shares  in  the  company. 

The  prospectus  stated  the  object  of  the  company  to  be,  to  provide  a  hop  and  malt 
exchange  and  a  warehouse  for  stowage  and  other  purposes ;  but  nothing  was  said 
4ts  to  making  loans  of  money.  It,  however,  stated  that  the  company  had  been 
registered,  and  that  the  memorandum  of  association  might  be  seen  either  at  the 
offices  of  the  company  or  at  the  solicitor's. 

After  taking  the  shares,  Mr.  Briggs  discovered  that,  in  the  memorandum  of 
Association,  and  in  addition  to  the  o^ects  stated  in  the  prospectus,  this  further 
object  was  stated :  "  For  advancing  money  to  growers,  merchants  or  factors,  upon  the 
security  of  their  crops  and  produce,  whether  growing  or  stored  in  the  company's 
warehouses,  or  in  bond,  or  upon  the  security  of  dock  or  other  warrants,  or  property 
of  a  like  description,  and  otherwise  for  the  accommodation  of  hop  and  other  merchants, 
maltsters,  factors,  brewers  and  others  connected  with  the  hop  and  malt  trades." 

[2743  ^^  ^'^  discovered  that  the  69th  article  of  the  association  authorized  the 
directors  to  make  advances  of  money  upon  hops,  &c.,  to  growers,  &c.,  "  and  to  such 
other  persons  as  they  should  think  fit,  ana  upon  such  security,  negotiable  or  otherwise, 
AS  they  should  deem  expedient" 

After  making  this  discovery,  Mr.  Briggs  instructed  his  brokers  to  sell  his  shares 
for  the  account,  and  the  broker  sold   them  accordingly  at  fifty  shillings  a  share 

Sremium.  But  the  committee  of  the  Stock  Exchange  having  refused  to  fix  a  settling 
ay  for  the  account  of  shares  in  this  company,  the  effect  was  to  annul  the  conditional 
sale.  Mr.  Briggs  thereupon  repudiated  his  shares,  required  them  to  be  cancelled,  and 
now  applied  to  rectify  the  register  of  members  by  omitting  his  name. 

Mr.  Southgate  and  Mr.  Brooksbank,  in  support  of  the  motion.  The  company  is 
bound  by  the  statements  contained  in  the  prospectus.  Mr.  Briggs  took  these  shares 
on  the  faith  of  that  prospectus  and  in  the  belief  that  the  company  was  formed  solely 
for  the  objects  therein  stated.  But  the  objects  of  the  company,  as  shewn  by  the 
memorandum  and  articles,  are  quite  different  from  those  set  forth  in  the  prospectus. 
According  to  the  prospectus,  the  objects  are  to  make  a  hop  and  malt  exchange  and  a 
warehouse,  but  one  of  the  real  objects  appears  to  have  been  to  become  a  discount 
company.  This  is  a  material  misrepresentation,  which  entities  the  applicant  to  be 
discharged  from  his  contract]  to  take  the  shares ;  Bell's  ease  (22  Beav.  35) ;  Ship's  case 
(13  W.  R.  631) ;  Kiseh  v.  The  Fenasuela  Railway  Company  (34  L.  J.  (Ch.)  545) ; 
Hutton  V.  [ZlSiThe  Scarborough  Hotel  Company  (34  L.  J.  (Ch.)  643);  Bawlins  v. 
fFwkham  (3  De  G.  &  J.  304) ;  Holfs  ease  (22  Beav.  48). 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the  company.  Mr.  Briggs  had,  from  the  first, 
notice  of  the  contents  of  the  memorandum  and  articles  of  association ;  they  are 
distinctly  referred  to  in  the  prospectus,  in  which  it  is  stated  at  what  places  they  may 
be  seen.  A  prospectus  does  not  purport  to  contain  all  that  is  in  the  articles  and 
memorandum  of  association — it  gives  a  mere  outline  of  them — and  it  would  be 
a  dangerous  doctrine  to  hold  that  a  person  who  takes  shares  is  discharged,  if  there 
should  be  an  accidental  omission  from  the  pros]}ectus  of  something  contained  in  the 
memorandum  or  articles.  Here  the  additional  objects  are  only  in  extension  of  those 
in  the  prospectus,  for  it  is  the  custom  of  the  trade  to  lend  money  on  the  security  of 
hops  and  of  produce  deposited  in  a  warehouse. 

Secondly.  Mr.  Briggs  had  notice  of  the  articles  before  he  directed  the  sale  of  these 
shares ;  he  therefore  ^opted  them  as  his  own  after  full  notice,  and  is  now  bound  by 
his  acquiescence.      It.  was  some  time  between  the  28th  of  July  and  the  24th  of 
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Aaguat  that  the  Stock  Excbaoge  ref  nsed  to  a|^int  a  settling  daj,  and  it  waa  not  ondl 
the  29th  of  August  that  Mr.  Brigg>  repudiated  the  shares.  He  was  boimd  to 
repudiate  them  immediately  on  his  2^ged  disoovery,  and  was  not  entitled  to  take  the 
chance  of  obtaining  £2,  16s.  premium  per  share  and  repudiate  them  if  he  ftdled  in 
getting  it  They  cited  Beirt  ease  (22  Bear.  36) ;  Holet  eaie  (lb.  48) ;  Ayre'$  out 
(26  Beav.  613) ;  Pcerbun/'s  case  (3  De  O.  &  Sm.  43). 


Mr.  Southgate,  in  reply.    Lindley  on  Partnership  (n.  1170). 
[2761  Feb.  13.    The  Master  of  the  Bolls  [Lord  Bomilly^ 
tion  under  the  3&th  section  of  "  The  Companies  Act,  1862,"  to  correct  the  register  of 


shareholders  by  omitting  the  name  of  Mr.  Briggs,  on  the  ground  that  he  was  induced 
to  become  a  slutreholder  by  false  representations  oontainea  in  the  prospectus  issued. 
The  memorandum  of  association  contains  this  clause — [see  ante,  p.  373] — and  the 
articles  of  association  contain  this  clause— {see  ante,  p.  374].  Most  certainly,  under 
these  claases,  the  society  might  become  a  mere  bill  discounting  society,  and  it  i& 
also,  in  my  opinion,  equally  certain  that  there  is  nothing  in  the  prospectus  to  lead 
to  any  such  expectation.  The  prospectus,  however,  contained  these  words.  [See 
ante,ja.  373.] 

The  strong  inclination  of  my  opinion  is  that  after  t^is  intimation  any  person 
applying  for  shares  must  be  held  to  have  notice  of  the  contents  of  the  articles  of 
association.  He  is  informed  of  their  existence,  and  where  they  are ;  he  is,  in  foct, 
thereby  invited  to  examine  them,  in  order  thereby  to  test  the  truth  of  the  prospectus. 
I  admit  the  correctness  of  the  argument  founded  on  these  cases,  which  lay  down  that 
a  man  cannot  complain  that  his  solemn  assertion  has  been  believed  .iund  acted  upon, 
and  if  the  prospectus  had  contained  a  clause  negativing  the  power  contained  in  the 
69th  clause  of  the  articles,  I  should  not  have  neld  that  any  person  taking  shares 
could  have  been  held  liable  for  the  knowledge  of  that,  which  was  in  reality  mamelsri- 
cally  opposed  to,  or  contradicted  by,  the  prospectus.  But  as  to  all  those  matters 
which  are  not  contradictory  to  the  prospectus,  but  are  compatible  with  it,  I  think 
that  the  applicant  for  shares  cannot  plead  ignorance  of  the  [277]  clauses  of  the 
articles  of  association,  which  profess  to  execute  the  objects  of  the  prospectus,  even  if 
they  go  beyond  it,  unless  they  are  wholly  incompatible  with  it.  I  cannot  but  admit 
that  the  articles  of  association  go  much  further  than  the  prospectus,  and  indeed 
contain  powers  which  the  prospectus  could  not  induce  anyone  to  expect ;  but  I  am 
not  sure,  if  it  turned  on  that  alone,  that  I  could  say  that  they  are  so  inconsistent  with 
it,  or  at  variance  with  it,  to  such  an  extent  as  to  amount  to  fraudulent  misrepresenta- 
tion, and  thus  enable  the  applicant  to  get  rid  of  his  shares. 

But  I  think,  in  the  circumstances  of  this  case  and  upon  the  evidence,  it  is  not 
necessary  to  decide  that  question,  for  I  think  that  it  is  established,  by  the  evidence 
given  on  the  cross-examination  of  Mr.  Briggs,  that  after  he  was  acquainted  with  the 
provisions  of  the  articles  of  association,  he  continued  to  keep  these  shares  and 
exercised  acts  of  ownership  over  them  wholly  inconsistent  with  the  repudiation  of 
them.  He  gave  instructions  to  his  broker  to  sell,  for  the  account,  the  shares  he  had 
taken,  and  a  contract  was  actually  entered  into  by  the  broker  for  that  purpose,  at  a 
premium  of  SOs.  per  share,  in  accordance  with  such  instruction,  and  all  this  was  done 
after  Mr.  Briggs  had  obtained  such  knowledge  of  the  articles  of  association  as  I  hare 
stated.  In  truth,  I  think,  on  the  evidence,  that  it  was  the  refusal  of  the  committee 
of  the  Stock  Exchange  to  fix  a  settling  day  for  the  account  of  sales  of  shares  of  the 
company,  the  effect  of  which  was  to  annul  the  conditional  contract  for  the  sale  d 
Mr.  Bnggs'  shares,  that  opened  his  eyes  to  the  injurious  effect  of  the  articles  and 
induced  him  to  repudiate  his  shares  and  to  require  that  they  should  be  cancelled. 
The  dates,  I  think,  shew  this.  As  the  broker,  upon  the  instructions  given  [278]  ^ 
him,  sold  the  shares  for  the  account,  it  must  have  been  before  the  decision  of  the 
committee  of  the  Stock  Exchange,  and  Mr.  Briggs  expressly  states  that  he  had  seen 
the  articles  of  association  before  ne  gave  instructions  to  the  brokers  to  sell  the  shares. 
It  is,  therefore,  I  think,  clear  that  it  was  the  determination  of  the  committee  of  the 
Stock  Exchange,  and  not  the  contents  of  the  articles  that  induced  Mr.  Briggs  to 
require  his  shares  to  be  taken  back.  I  consider  his  acting  as  owner  of  the  shares,  hy 
endeavouring  to  sell  them  after  a  knowledge  of  the  articles,  is  an  acquiescence 
therein,  and  that  he  cannot  now  complain  and  ask  to  have  his  name  omitted. 
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[278]    Morgan  v.  Middlbmiss.    FA.  9, 1866. 

A  testator,  by  his  will,  bequeathed  £500  to  his  widow,  and  by  a  codicil  he  bequeathed 
her  "a  further  sum,  not  exceeding  £300,  making  altogether  a  legacy  of  £1000 
given  to  her  by  my  wfll  and  this  codicil."  Held,  £at  there  was  a  mere  miscalcula- 
tion and  that,  under  the  codicil,  the  widow  was  only  entitled  to  £300. 

The  testator,  by  his  will,  bequeathed  to  his  widow  Dinah  Simmons  a  legacy  of 
£500. 

By  a  codicil  the  testator  directed  as  follows : — 

"  In  case  my  wife  shall  require  a  larger  principal  sum  than  I  have  left  her  in  my 
will,  I  direct  the  trustees  or  trustee,  for  the  time  being,  to  pay  to  her,  out  of 
unappropriated  surplus  money,  for  her  absolute  use,  such  further  sum,  imt  exceeding 
£300,  making  aUogether  a  legacy  of  £1000  given  to  her  my  will  cmd  this  codicil." 

The  question  was  whether  the  Defendant  Dinah  Simmons  was  entitled,  under  the 
codicil,  to  a  legacy  of  £500,  or  to  any  and  what  other  sum,  in  addition  to  the  legacy 
of  £500  bequeathed  to  her  by  the  wilL 

Mr.  Soutbgate  and  Mr.  Everitt,  for  the  Plaintiff,  the  [279]  assignee  of  the 
residuary  legatee,  argued  that  the  widow  was  entitled  in  the  whole  to  £800. 

Mr.  J.  Pearson,  for  the  widow,  insisted  that  she  was  entitled,  under  the  codicil, 
to  such  a  sum  as  would  "make  altogether  a  legacy  of  £1000." 

He  cited  Milner  v.  Mihur  (1  Yes.  sen.  106) ;  Jordan  v.  Forteseue  (10  Beav.  259) ; 
Ottley  V.  GUby  (8  Beav.  602). 

The  Master  of  the  Rolls  [Lord  Bomilly].  I  think  that,  under  the  codicil,  the 
widow  is  only  entitled  to  £300.  She  is  to  have  a  sum  not  exceeding  £300,  but  the 
testator  says,  "  making  altogether  a  legacy  of  £1000  given  to  her  by  my  will  and  this 
codicil."  The  sentence  is  smgular,  but  I  am  of  opinion,  that  the  codicil  simply  eivee 
£300,  and  that  what  follows  is  a  mere  matter  of  miscalculation.  I  cannot  read  the 
words  as  if  he  had  said,  "  I  intend,  by  giving  her  a  legacy  not  exceeding  £300,  to 
make  up,  together  with  what  I  have  given  by  my  will,  a  legacy  of  £1000.  I  cannot 
turn  "  not  exceeding  £300  "  into  £500. 


[280]    The  Peninsular,  &c.,  Banking  Ck)MPANY.    Feb.  15, 1866. 

During  a  voluntary  winding  up,  an  action  having  been  brought  against  the  company 
on  bills  of  exchange,  the  Ckiurt  stayed  execution  only,  and  directed  the  costs  to  be 
added  to  the  debt. 

This  company,  incorporated  in  1864,  was  being  wound  up  voluntarily.  In 
January  1866,  and  after  the  commencement  of  the  winding  up,  an  action  haid  been 
brought  by  a  creditor  against  the  company  on  twelve  bills  of  exchange,  and  on  the 
16th  of  February  the  Plaintiffs  would  be  entitled  to  sign  judgment. 

Mr.  Cottrel  now  moved,  under  "  The  Companies  Act,  1862  "  (25  &  26  Vict.  c.  129), 
to  stay  all  further  proceedings  in  the  action. 

He  cited  In  re  Keynsham  Company  (33  Beav.  123) ;  Re  Life  Assodation  of  England, 
Limited  (12  W.  Eep.  1069). 

Mr.  Soutbgate  and  Mr.  Druce,  eontrit,  argued  that  the  power  to  grant  injunctions 
did  not  apply  to  a  voluntary  winding  up. 

The  Master  of  the  Bolls  [Loni  Komillyl.  I  will  stay  execution  only,  and  the 
creditor  can  go  in  under  the  winding  up.  Be  must  add  his  costs  to  his  debt,  I 
cannot  make  him  pay  costs. 
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[281]    BUCKLAMD  V.  Papillon.    Jan.  17,  18,  Feb.  8,  1866. 

[S.  C.  L.  R  1  Eq.  477;  35  L,  J.  Ch.  387;  13  L.  T.  736;   12  Jur,  (N.  S.)  165; 
affirmed  on  appeal,  L.  B.  2  Ch.  67 ;  36  L.  J.  Ch.  81 ;  15  L.  T.  378 ;  12  Jar. 
(N.  S.)992;  15  W.  B,  92.] 

Under  an  agreement  for  a  lease  for  three  yean,  vrith  an  option  to  the  lessee  to  have 
an  extension  of  the  term,  the  option,  on  the  bankruptcy  of  the  lessee,  passes,  with 
the  interest,  to  the  assignees,  under  the  14l8t  section  of  the  12  &  13  Vict,  c  106, 
and  semble  not  as  a  power  under  the  147th  section. 

In  1856  the  Defendant  agreed  with  6.  F.  B.  to  gnuit  him  a  lease  of  some  proper^ 
for  three  years,  and,  when  called  on  by  O.  F.  JB.,  to  grant  him  a  lease  for  three 
vears,  or  for  the  whole  of  his,  the  Defendant's  term.  In  1864  G.  F.  B.  became 
bankrupt,  and  his  assignee  sold  his  interest  to  the  Plaintiff,  who  called  on  the 
Defendant  to  grant  the  extended  term.  Held,  on  demurrer,  that  the  Plaintiff  vu 
entitled  to  relief. 

A  proviso  that  a  lessee  shall  not  assign  without  the  consent  or  the  licence  of  the 
lessor,  is  not  an  usual  covenant,  and  is  not  implied  by  the  words,  "  the  lease  to 
contain  all  the  usual  covenants  for  protecting  the  interest  of  the  lessor." 

The  case  came  on  for  argument  on  general  demurrer  to  the  Plaintiff's  bills,  which 
in  effect  stated  as  follows : — 

On  the  27th  September  1856  the  Defendant  agreed  to  ^ant  a  lease  of  the  offices 
and  cellars  in  the  basement  floor  of  No.  5  Waterloo  Place,  Pall  Mall,  to  Mr.  Bloxam, 
who  afterwards  became  bankrupt. 

A  memorandum  of  agreement  of  that  date  was  duly  signed  by  both  parties, 
whereby  the  Defendant  agreed  to  let,  and  Bloxam  agreeid  to  take,  the  offices  and 
cellars  of  No.  5  for  three  vears,  at  a  rental  of  £60  per  annum,  free  from  all  taxes, 
from  the  29th  of  September  then  next  ensuing.  'The  memorandum  contained  the 
following  clause : — "  It  is  further  agreed  that  Papillon  shall,  whenever  called  upon  so 
to  do  by  Bloxam,  grant  a  lease  to  him,  at  his  Bloxam's  expense,  of  the  before- 
mentioned  offices  and  cellars  at  the  rent  of  £60  per  annum,  for  a  period  either  of 
three  years,  seven  years,  or  the  remainder  of  the  term,  from  this  date,  that  the  said 
John  Papillon  has  at  present  in  his  power  to  grant ;  such  lease  to  contain  aU  the  usual 
covenants  for  protecting  the  interest  of  the  said  John  Papillon."  Then  followed  a 
proviso  against  carrying  on  offensive  trades,  and  that  Bloxam  would  give  six  months' 
notice  of  his  intention  of  leaving  or  [282]  giving  up  the  premises  previous  to  the 
expiration  of  the  term  of  three  or  seven  vears,  or  any  other  term  that  might  be 
granted  to  him,  and  to  deliver  them  up  m  as  good  a  condition  as  then  existing, 
reasonable  wear  and  tear  excepted. 

Mr.  Bloxam  entered  into  possession,  and  he  remained  in  possession  until  October 
1864,  without  giving  any  notice  or  applying  for  an  extended  lease. 

On  the  13th  October  1864  Mr.  Bloxam  became  bankrupt;  and  on  the  5th  of 
December  1864  the  assignee  put  up  the  bankrupt's  interest  in  the  premises  for  sale 
by  auction.  The  Plaintiff  bought  it  for  £60,  which  he  duly  paid,  and  thereupon  the 
assignee  duly  executed  a  memorandum  of  agreement,  whereby,  after  reciting  the 
previous  agreement  and  the  contract  for  sale,  the  assignee,  Pooley,  in  consideration  (A 
£60,  agreeid  with  the  Plaintiff  that  he  would,  when  required  by  the  Plaintiff,  his 
executors,  administrators  and  assigns  (at  his  and  their  proper  costs  and  chargesX  do 
and  execute  all  proper  acts  and  deeds  for  the  purpose  of  assigning  and  assuring  the 
estate  and  interest  of  him,  Pooley,  as  such  assignee,  in  the  premises  comprised  in  the 
before-mentioned  agreement,  and  also  in  and  under  the  same  agreement,  as  the 
Plaintiff,  his  executors,  administrators  and  assigns,  should  be  Eidvised  might  he 
necessary  for  carrying  into  effect  the  thereinbefore-recited  contract  for  sale. 

The  Plaintiff  thereupon  applied  to  the  Defendant  to  grant  him  a  lease  of  the 
offices  and  cellars  in  question.  The  Defendant  refused,  and  gave  the  Plaintiff  notice 
to  quit,  and  thereupon  the  Plaintiff  filed  this  bill  for  the  specific  performance  of  the 
agreement  of  the  27th  of  September  1856. 

[283]  To  this  bill  the  Defendant  demurred,  contending  that  there  was  nothing  to 
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be  found  in  the  Bankruptcy  Act,  which  enabled  the  assignee  to  assign  an  option  of 
this  character.  The  section  which  relates  to  this  matter  is  the  lilst  section  of  the 
12  &  13  Vict.  c.  106  (which  is  not  repealed  or  affected  by  the  subsequent  Act  of 
24  &  26  Vict  c.  134). 

By  the  141st  section,  "all  his  (the  bankrupt's)  personal  estate  and  effects,"  &o., 
"and  all  debts  due  or  to  be  due  to  him,"  &c.,  become  absolutely  vested  in  the 
assignees,  by  virtue  of  their  appointment.  And  by  the  142d  section,  "all  lands, 
tenements  and  hereditaments"  (except  copyhold,  &c.),  and  "all  interest  to  which 
such  bankrupt  is  entitled  in  any  of  such  lands,  tenements  or  hereditaments,"  &c., 
"  shall  become  absolutely  vested  in  the  assignees,"  &c.,  "  by  virtue  of  their  appointment, 
without  any  deed  of  conveyance  for  that  purpose." 

By  the  147th  section,  which  relates  to  powers,  it  is  enacted,  "That  all  powers 
vested  in  any  bankruptcy,  which  he  might  legally  execute  for  his  own  benefit 
(except  the  right  of  nomination  to  any  ecclesiastical  benefice),  may  be  executed  by  the 
assignees,  for  the  benefit  of  the  creditors,  in  such  manner  as  the  bankrupt  might  have 
executed  the  same." 

Mr.  Jessel  and  Mr.  R.  Willan,  in  support  of  the  demurrer.  Under  the  words 
"  whenever  called  upon  so  to  do  "  some  limit  of  time  must  be  placed,  within  which 
the  option  must  be  exercised.  It  must  be  restricted  either  to  the  three  years  or  to 
the  time  during  which  Bloxam  remained  in  possession  of  the  property ;  here  that 
possession  ceased  on  his  bankruptcy  in  October  1864.  This  distinguishes  the  case 
from  Moss  v.  Barton  (35  Beav.  197),  [284]  where  the  tenant  hwl  remained  in 
possession  of  the  property  until  he  required  the  lessor  to  grant  the  extended  term. 
Again,  this  is  a  mere  option  which  was  personal  to  Bloxam ;  his  "  assignees  "  are  not 
mentioned,  and  therefore  he  alone  could  exercise  it.  In  this  respect  an  option  differs 
from  an  estate  or  an  interest  in  an  estate. 

Under  the  141st,  142d  and  147th  sections  of  the  12  &  13  Yict  a  106,  which  are 
not  repealed  by  "The  Bankruptcy  Act,  1861 "  (24  &  25  Vict  c.  134),  the  Plaintiff 
has  no  title ;  for  this  option  dia  not  pass  as  "  personal  estate  and  effects  "  under  the 
14l8t  section,  or  as  "lands,  tenements  and  hereditaments  under  the  142d  section, 
nor  is  it  a  power  within  the  147th  section.  As  property,  the  leasehold  interest  never 
vested  in  the  assignees  until  they  had  elected  under  the  13  &  14  Vict.  c.  106,  s.  146 ; 
until  then  Bloxam  remained  the  tenant,  and  he  has  executed  no  assignment  to  the 
Plaintiff.  Even  if  the  right  of  option  comes  within  the  147th  section  as  a  power, 
still  the  assignees  could  not  assign  or  delegate  it  to  the  Plaintiff;  all  they  are 
empowered  to  do  is  to  execute  it  as  the  bankrupt  might  have  executed  the  same. 

The  words  "such  lease  to  contain  all  the  usual  covenants  for  protecting  the 
interest  of  the  said  John  Papillon,"  would  imply  a  proviso  against  assignment  without 
the  licence  of  the  lessor,  which  has  now  become  not  only  necessary  but  usual  If  that 
be  the  case,  it  is  clear,  from  the  decisions,  that  the  Plaintiff,  who  has  no  such  licence, 
has  no  title  to  relief. 

Lastly,  the  bill  is  defective  for  want  of  parties.  Bloxam,  to  whom  the  lease  must, 
in  the  first  instance,  be  granted,  in  order  that  the  Defendant  may  have  the  [286] 
benefit  of  his  covenants,  Dowell  v.  Dew  (I  Y.  &  Col.  (C.  C.)  345),  is  a  necessary  party, 
so  likewise  is  his  assignee,  Mr.  Pooley. 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper,  in  support  of  the  bill.  The  case  of  Moss 
V.  Barton  {ante,  p.  197)  is  decisive  on  the  point  that  a  tenant's  right  of  exercising  the 
option  of  extending  his  term  continues  until  the  tenancy  has  terminated.  Where  a 
tenant  holds  over,  the  original  terms  of  his  tenancy  continue  the  same  as  before,  and 
this  right  of  option  was  one  of  them.  This  doctrine  has  been  acted  on  in  the  case  of 
an  option  to  purchase  under  a  partnership  deed  after  the  term  had  expired  ;  Essex  v. 
Essex  (20  Beav.  442).  The  insertion  of  the  word  "  assigns  "  was  perfectly  unnecessaiy, 
for  the  right  of  assignment  is  incident  to  the  estate  of  a  lessee,  unless  it  be  expressly 
restrained ;  Church  v.  Brown  (15  Ves.  264) ;  and  here  the  right  of  option  is  part  of 
the  estate. 

The  bankruptcy  of  Bloxam  creates  no  objection  to  the  right  to  specific  perform- 
ance, for  it  does  not  discharge  the  contract  entered  into  for  valuable  consideration ; 
Crosbie  v.  Tooke  (1  Myl.  &  K.  431);  Morgan  v.  Rhodes  {lb.  435);  JJroafce  v.  HewUi 
(3  Ves.  253,  and  p.  256,  note). 

R.  vin.— 29* 
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The  right  in  question  passed,  under  the  Bankruptcy  Aot,  with  the  proper^,  it 
is  similar  to  a  right  to  determine  a  lease  on  notice,  or  to  a  condition  to  extend  tlM 
interest  on  A.'s  coming  from  Bome.  In  that  view,  it  is  not  a  diseretion  which  cannot 
be  delegated,  it  is  like  the  lease  itself,  if  the  lease  be  not  personal  the  option  is  not 
personu.  But  it  may  pass,  under  the  [286]  147th  section,  as  a  power  conferring  on 
the  bankrupt  an  interest  in  the  property,  which  he  would  not  otherwise  poseess,  and 
which  the  assignee  is  ready  to  execute.  If  an  election  on  the  part  of  the  assignee 
were  necessary,  he  has  elected ;  and  as  to  the  clause  against  alienation  without  the 
leave  of  the  landlord,  it  has  never  been  considered  an  usual  covenant^  for  it  is 
inconsistent  with  the  estate  granted. 

Lastly,  neither  Bloxam  nor  the  assignee  could  be  made  parties,  they  have  parted 
with  all  their  interest. 

Mr.  Jessel,  in  reply. 

Feb.  8.  Thk  Master  of  the  Bolls  [Lord  Bomilly].  The  question  to  be  detei^ 
mined  on  this  demurrer  Ib,  whether  an  option  to  take  a  renewed  lease  of  certain 
premises  passed  to  the  assignees  in  bankruptcy  of  the  lessee,  and  have  by  them  been 
assigned  to  the  Plaintiff. 

[His  Lordship  stated  the  circumstances  of  the  case  and  proceeded :] — 

I  think  that  the  original  lessee,  who  became  bankrupt,  did  nothmg  to  disentitle 
himself  of  the  right  to  exercise  the  option  he  had  of  calling  on  the  Defendant  to 
grant  him  such  a  lease  as  is  stated  in  the  agreement  I  had  recently,  on  this  pointy 
to  consider  a  case  of  Moss  v.  Burton  (35  &av.  197),  very  nearly  approaching  this, 
where  I  held  that  the  lessee,  by  holding  over  with  the  assent  of  [287]  the  lessor,  did 
not  destroy  the  original  agreement,  or  enable  the  lessor  successfully  to  contend  liiat 
it  had  been  waived. 

I  think  the  only  question  on  this  demurrer  is  whether  this  option,  which  belonged 
to  the  bankrupt,  passed  to  his  assignees.  The  proviso  to  grant  a  new  lease  at  the 
option  of  the  lessee  forms  part  of  the  agreement  of  27th  September  1856,  which  was 
entered  into  for  a  valuable  consideration ;  it  is,  therefore,  in  my  opinion,  a  contract 
made  with  Bloxam  by  the  Defendant,  the  performance  of  which  Bloxam  might  have 
enforced  at  any  time  before  his  bankruptcy,  unless  he  had  waived  or  abandoned  it, 
which,  as  I  have  already  stated  on  the  facts  stated  in  this  bill,  in  my  opinion  he  did 
not.  I  am  of  opinion  that  the  whole  of  his  interest  in  this  contract  must  be  included 
in  the  words  "personal  estate  and  effects  present  and  future"  of  the  141st  section  of 
the  Act  of  1849.  I  should  have  considerable  doubt  whether  the  bankrupt's  option  to 
take  a  lease  could  be  held  to  be  a  power  within  the  147th  section  of  that  Act;  but  I 
think  that  the  option  is  part  of  the  interest  contained  in  the  agreement,  and  that  the 
whole  of  the  interest  of  the  bankrupt  in  that  agreement  is  part  of  the  personal  estate 
of  the  bankrupt. 

The  agreement  of  27th  September  1856  is  not  one  which  requires  any  skill  or 
discretion  for  its  performance  by  Bloxam,  and  it  could,  therefore,  be  assigned  by  him, 
unless  an  intention  to  the  contrary  can  be  collected  from  the  contents  of  the  agree- 
ment itself.  If  the  agreement  had  contained  a  proviso  that  the  lease  should  not  be 
assigned,  then  I  think  that  the  option  to  take  a  new  lease  would  not  have  passed  to 
the  assiCTce,  unless  with  the  consent  of  the  Defendant 

[28§  In  WeatheraU  v.  Otering  (12  Ves.  504),  Sir  William  Grant  refused  to  order 
the  intended  lessors  to  execute  such  a  lease,  where  there  was  a  proviso  against 
assignment  without  licence  of  the  lessor,  and  the  intended  lessee  had  assigned  his 
interest  under  the  agreement,  and  had  also  taken  the  benefit  of  an  Act  for  the  relief 
of  insolvent  debtors ;  and  in  his  judgment  Sir  William  Grant  appears  to  have  doubted 
whether  the  specific  performance  of  any  agreement  for  a  lease  not  containing  such  a 
proviso  could  be  enforced  in  favor  of  the  assigns  of  the  intended  lessee.  But,  if  that 
was  his  opinion,  it  is,  in  that  respect,  overruled  by  the  Lord  Chancellor  in  the  case  of 
Grosbie  v.  To<^  (1  Myl.  &  K.  431),  where  he  enforced  specific  performance  of  such  an 
agreement  in  favor  of  the  assignee  of  the  intended  lessee  who  had  become  bankrupt^ 
and,  at  the  same  time,  he  distinguished  that  case  from  the  case  of  WtaAeraU  v. 
Geering,  by  the  circumstance  that,  in  that  latter  case,  the  lease  to  be  granted  was  to 
contain  a  covenant  not  to  assign  without  the  licence  of  the  lessor. 

The  next  case,  in  the  same  volume,  of  Morgan  v.  Rhodes  (1  MyL  &  K.  436)  is  to 
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the  same  effeot;  and  this  also  seems  to  have  been  the  principle  which  governed  the 
case  of  DoweU  v.  Dew  (I  Y.  &  C.  (C.  C.)  345),  on  which  the  Defendant  relied.  In 
that  case,  a  lease  for  fourteen  years  had  been  granted  to  William  Dowell,  which 
contained  a  proviso  that  the  same  should  be  forfeited,  if  the  lessee,  his  executors, 
administrators  or  assigns  should  alien,  &c.,  without  the  consent  of  the  lessor.  A  short 
time  before  the  determination  of  the  lease,  an  agreement  was  entered  into  by  the 
lessor  with  John  Dowell,  in  whom  the  lease  was  then  vested,  to  grant  to  him  another 
lease  for  fourteen  [289]  years  "  on  the  same  terms  as  the  last."    Od  a  suit  for  specific 

Ejrformanoe  brought  by  Thomas  Dowell,  the  brother  and  alienee  of  John  Dowell,  the 
ord  Justice  Knight  Bruce,  then  Vice-Chanoellor,  held,  that  the  Phiintiff  was  not 
entitled  to  have  a  lease  granted  to  him  without  giving  to  the  lessors  the  personal 
liability  of  John  Dowell  for  the  due  performance  of  the  covenants.  This  case  was 
brought  by  appeal  before  Lord  Lyndhurst,  as  Chancellor,  who  affirmed  the  decree  of 
the  Vice-chancellor,  but  (as  appears  by  the  report  of  it  in  the  Law  Journal  (vol  12 
(Ch.),  164))  expressly  on  the  ground  that  a  clause  against  alienation  had  been  inserted 
in  the  first  lease,  which  governed  the  agreement  with  John  Dowell.  His  Lordship  is 
represented  to  have  said : — 

"The  next  objection  is  founded  on  the  assignment  without  licence  of  John  Dowell, 
the  tenant,  to  his  brother  Thomas.  If  a  lease  had  been  granted  in  pursuance  of  the 
agreement  and  that  lease  had  been  assigned,  it  would  have  been  a  forfeiture,  but  such 
forfeiture  might  have  been  waived.  The  question,  however,  remains  to  be  decided, 
whether,  with  reference  to  the  object  of  the  present  suit,  the  same  principle  would 
apply  to  the  agreement.  It  is  clear  that  if  it  were  not  for  this  clause  against  assign- 
ing without  leave,  the  agreement  would  be  binding,  and  might  be  enforced  by 
Thomas  Dowell  the  assignee.  The  same  consequence  would  follow  notwithstanding 
the  renewal,  if  leave  had  been  previously  obtained.  The  restraint  is  introduced  for 
the  benefit  of  the  owner  of  the  estate,  and  he  may  dispense  with  it  if  he  thinks 
proper,  either  before  or  after  the  assignment ;  and  if  he  does  so,  the  tenant  is  in  the 
same  situation  as  if  there  was  no  such  stipulation." 

In  the  agreement  in  the  case  before  me  of  the  27th  [290]  September  1856, 
there  is  no  intimation  that  the  lease  to  be  granted  is  to  contain  any  clause  against 
assignment,  unless  it  be  in  the  proviso  that  the  lease  shall  contain  the  usual  covenants 
for  the  protection  of  the  lessor,  and  in  the  absence  of  the  word  "  assigns."  With 
re^rd  to  this  point,  I  am  of  opinion  that  a  proviso,  that  the  lessee  shall  not  assign 
without  the  consent  or  licence  of  the  lessor,  is  not  a  usual  covenant ;  and  as  to  the 
absence  of  the  word  "  assigns "  from  the  agreement,  having  regard  to  the  case  of 
Church  V.  Brown  (15  Yes.  258),  I  am  of  opinion  that  the  absence  of  this  word  from  an 
agreement  for  a  lease  (which  is  nol^  I  apprehend,  very  unusual)  cannot  have  the  effect 
of  preventing  the  agreement  and  interests  under  it  from  vesting  in  the  assignees  in 
bankruptcy  of  the  intended  lessee ;  and  if  it  vests  in  the  assignees  in  bankruptcy,  it 
is  clear  that  it  may  be  assigned  by  them. 

I  am  also  of  opinion  that  the  instrument  which  purports  to  assign  this  interest 
from  the  assignees  in  bankruptcy  to  the  Plaintiff  is  sufficient  for  that  purpose,  and 
that  the  right  to  enforce  this  option  is,  upon  the  statements  contained  in  the  bill, 
vested  in  the  Plaintiff. 

I  am  of  opinion,  therefore,  that  this  demun^r  must  be  overruled. 

NOTK.— Affirmed  by  Lord  Chelmsford,  L.  C,  23  Nov.  1866 ;  36  L.  J.  Ch.  8L 
(L.  R  2  Ch.  67.] 

[291]    Scott  v.  Kky.    July  11,  12,  1865. 

[S.  C.  6  N.  R.  349 ;  11  Jur.  (N.  S.)  819 ;  13  W.  B.  1030.    See  WiUdns  v.  JodreU, 

1879,  13  Ch.  D.  573.] 

Bequest  to  widow  of  two-thirds  of  the  residue,  "  to  be  at  her  sole  and  entire  disposal, 
for  the  maintenance  of  herself  and  such  child  or  children  as  I  may  leave  by  her." 
Held,  that  the  widow  had  an  uncontrolled  power  over  the  income  so  long  as  the 
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children  were  maintained,  and  that  the  right  of  the  children  to  maintenance  did  not 
cease  at  twenty-one. 
Bequest  of  the  principal  and  interest  of  one-third  of  the  residue  to  a  vridow,  "  being 
well  assured  that  she  will  husband  the  means  that  may  be  left  to  her  by  me  wi^ 
every  prudence  and  care,  for  the  sake  of  herself  and  children."  Held,  that  Uiis 
raised  no  precatory  trust,  and  that  the  widow  took  absolutely. 

The  testator  bequeathed  two-thirds  of  his  property  "tohix  dear  m/e  Margaret  SeaU, 
to  be  at  her  sole  and  entire  diapoeal  for  the  maxnieMMU  of  henelf  and  such  ehUd  or  ehUdren 
as  he  might  leave  hy  her."  Secondly,  he  bequeathed  the  remaining  one-third  to  three 
trustees,  to  pay  £300  a  year  to  his  (the  testator's)  &ther  and  mother,  and  he  pro- 
ceeded as  follows : — On  their  deaths,  "  the  balance  remaining  of  the  principal  and 
interest  of  the  said  one-third  of  my  property  to  go  to  my  dear  wife,  being  well  assured 
that  she  will  husband  the  means  that  may  be  left  to  her  by  me  with  eveiv  {Hnidence 
and  care,  for  the  sake  of  herself  and  any  children  that  I  may  leave  by  her. 

The  testator  died  in  1842,  leaving  his  widow  and  one  child,  a  daughter,  who 
married  in  1862.  The  testator's  parents  were  dead,  and  the  question  arose  as  to  tJie 
interests  of  the  mother  and  daughter  under  the  will. 

The  Plaintiff,  the  widow,  submitted  that  she  was  entitled  to  the  wh(de  of  the 
estate  of  the  testator,  or,  at  all  events,  to  one  undivided  third  part  thereof. 

Mr.  C.  T.  Simpson,  for  the  widow,  argued  that  there  was  an  absolute  gift  of  the 
two-thirds  to  the  widow,  subject  to  a  discretionary  trust  to  support  the  daiM;fater, 
which  had  ceased  on  her  marriage.  Secondly,  that  the  [292]  widow  was  abaouitely 
entitled  to  the  remaining  one-third,  there  being  no  precatory  trust  created  by  the 
expression  that  she  would  manage  the  property  given  to  her  "  with  prudence  and 
care." 

He  cited  Carr  v.  Lhmg  (28  Beav.  644,  and  33  Beav.  474) ;  Camdm  v.  Bauon 
(4  L.  J.  (Ch.)  256). 

Mr.  Edward  Smith,  and  Mr.  Kendall,  for  the  daughter,  argued  that  there  was  a 
trust  affecting  the  whole  for  the  maintenance  of  the  daughter. 

They  cited  Woods  v.  Woods  (1  Myl.  &  Craig,  401) ;  CrodceU  v.  Crockett  (2  Phillips, 
553) ;  Gully  v.  Oregoe  (24  Beav.  185) ;  Hart  v.  TrtJe  (32  Beav.  279,  and  IDe  G.  J.  & 
S.  418) ;  Raikes  v.  Ward  (1  Hare,  445). 

[The  Mastkr  of  thb  Rolls.  I  think  the  widow  is  entitled  to  one-third,  and  I 
wish  to  hear  the  Plaintiff  as  to  whether  she  is  not  entitled  to  the  two-thirds  for  life.] 

Mr.  Simpson,  in  reply,  referred  to  RotAnson  v.  Tiekell  (8  Yes.  142) ;  Hcatdey  v. 
GiOfert  (Jacob,  354). 

Thb  Master  of  the  Bolls  [Sir  John  Bomilly].  My  present  impression  is  that, 
as  to  the  two-thirds,  all  that  the  widow  takes  is  an  absolute  interest  in  the  income  of 
that  fund  during  her  life. 

With  respect  to  the  one-third,  I  am  satisfied  she  takes  an  absolute  interest,  for  it 
is  to  go  to  her,  the  testator  [293]  being  assured  that  she  will  husband  it  with  care 
and  prudence  for  the  sake  of  herself  and  the  children. 

I  do  not  think  that  the  trust  of  the  two-thirds  terminates  with  the  infancy 
or  marriage  of  the  children,  i.e.,  it  is  given  to  the  widow  at  her  sole  and  entire 
disposal  for  the  maintenance  of  herself  and  children.  She  is  to  judge  how  much  of  it 
is  necessary  to  maintain  them.  But  can  that  be  effected  if  the  two-thirds  are  given 
to  her  absolutely  1  She  might  then  dispose  of  the  whole  fund,  and  there  would  be 
nothing  remaining  for  the  support  of  the  children. 

If  a  child  attained  twenty-one,  and  had  no  means  of  support,  would  not  the  widow 
be  bound  to  maintain  such  child  1  If  this  child  attained  twenty-one,  and  had  no 
means  of  support,  would  .'she  not  be  entitled  to  maintenance  1  So  if  she  married,  and 
the  Plaintiff  was  of  opinion  that  she  did  not  then  require  support,  but  the  child 
afterwards  became  a  widow  and  had  no  means  of  support,  surely  she  would  be 
entitled  to  some  means  of  support.  I  do  not  know  how  to  give  effect  to  this,  except 
by  saying  that  Margaret  Scott  has  an  absolute  life  interest  in  the  fund,  subject  to 
providing  for  the  necessary  maintenance  of  the  children. 

With  respect  to  the  one-third,  it  is  given  to  her  absolutely ;  for  the  expression 
of  the  testator's  assurance  that  she  will  husband  her  means  is  a  mere  piece  of  advice. 
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and  I  am  satiBfied,  without  going  into  those  oases  which  resemble  and  are  cited  in 
Knight  v.  Boughton  (12  Beav.  312),  that  this  is  not  a  precatory  trust  which  the  Court 
would  enforce  as  to  the  one-third.  I  am  disposed  to  say  that  the  Court  is  of  opinion 
that,  at  all  events,  she  takes  the  two-thirds  for  life  absolutely,  it  being  at  her  sole 
disoretion  how  she  [294]  and  her  child  are  to  be  maintained,  and  then  I  shall 
give  a  general  liberty  to  apply  without  expressing  what  the  rights  after  her  life  may 
bo.    I  will  consider  the  case. 

Jvly  12.  Thb  Master  of  the  Boli^.  In  this  case,  I  have  no  additional 
observations  to  make.  I  am  of  opinion,  after  referring  to  all  the  cases,  that  they 
confirm  the  view  I  took  at  the  conclusion  of  the  argument  with  respect  to  the  one- 
third,  that  it  dearly  belonp  to  the  widow,  and  that  the  words  do  not  create  any 
trust  at  all.  There  is  a  gift  of  the  principal  and  interest,  and  the  rest  are  general 
words  expressive  of  an  assurance  that  she  will  husband  her  means  for  the  sake  of 
herself  and  children,  but  there  is  no  trust  for  the  children.  This  is  borne  out  by  a 
series  of  cases,  of  which  Knight  v.  Broughton  is  one  of  the  last. 

With  respect  to  the  two-thirds,  I  am  of  opinion  that  she  has  an  uncontrolled 
discretion  over  the  income,  and  may  apply  it,  as  she  thinks  fit,  for  the  maintenance  of 
herself  and  children.  No  doubt  she  will  maintain  herself ;  and  so  long  as  the  child 
is  maintained  the  Court  cannot  interfere,  but  the  interest  of  the  child  does  not 
terminate  at  twenty-one,  because  events  may  occur  which  may  make  it  essential  that 
she  should  have  a  maintenance.  The  widow  does  not  take  an  absolute  interest  in  the 
fund  for  life,  for  the  child  must  be  maintained.  I  express  no  opinion  of  the  rights 
after  the  widow's  death,  but  I  shall  give  liberty  to  apply. 

Decbke. — Declare  that  the  Plaintiff  is  entitled  to  one-third  of  the  residuary 
estate  of  the  testator,  and  to  the  income  of  the  remaining  two-thirds  of  the  said  estate, 
so  long  as  the  testator's  child  is  maintained,  and  that  the  Plaintiff  has  uncontrolled 
power  over  the  disposition  of  the  said  income  so  long  as  the  said  child  is  main- 
tained.—Beg.  Lib.  1866,  B.  fol.  1668. 

[296]    Percy  v.  Percy.    Jan.  19,  1866. 

A  testator  directed  his  trustees  to  convert  the  residue  of  his  real  and  personal  estate, 
and  to  invest  so  much  money  as  would  produce  £200  a  year,  and  to  pay  it  to  his 
wife  during  her  life.  And  he  gave  the  residue,  not  wanted  for  that  purpose,  to 
other  persons.  The  widow  survived  five  years,  and  the  deficiency  of  the  income  of 
the  residue  to  pay  her  annuity  amounted  to  nearly  £700.  Held,  that  the  deficiency 
was  payable  out  of  the  corpus. 

The  testator  died  in  1847,  having  by  his  will  devised  the  residue  of  his  real  and 
personal  estate  to  his  executors,  upon  trust,  to  convert  and  invest  at  interest,  and 
stand  possessed  thereof  upon  the  following  trusts : — 

In  trust  to  set  apart  and  invest  so  much  money  as  would  produce  the  clear  annual 
sum  of  £200,  and  pay  the  said  annual  sum  to  his,  the  testator's,  wife  Susanna  Percy 
during  her  life,  for  her  separate  use,  and  stand  and  be  possessed  of  the  residue  of  his 
real  and  personal  estates,  which  should  not  be  wanted  for  raising  the  said  annual  sum 
of  £200,  and  also  of  the  whole  of  his  said  real  and  personal  estates,  after  the  decease 
of  his  said  wife  (including  the  sum  to  be  set  apart  for  raising  the  said  annual  sum  of 
£200  for  her)  upon  trust  for  certain  persons  therein  named. 

Susanna  Percy  died  in  1852. 

The  Chief  Clerk  found  as  follows : — 

The  rents,  profits  and  income  of  the  real  and  personal  estate,  received  during  the 
lifetime  of  Susanna  Percy,  were  insufficient  for  the  payment  of  the  annuity  in  full. 
The  executors  made  payments  to  her  amounting  in  the  whole  to  £708,  5s.  Id.  on 
account  of  the  annuity,  which  sum  exceeded  the  income  actually  produced  from  the 
real  and  personal  estate  during  her  life  by  the  sum  of  £395,  Hs.  5d.,  but  fell  short  of 
payment  in  full  of  the  annuity  by  £186, 10s.  3d.,  which  he  found  remained  due  [296] 
to  the  estate  of  Susanna  Percy  in  respect  of  the  arrears  of  the  annuity.    But  he 
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reserved  for  the  consideration  of  the  Gout  the  question  whether  the  XI 86,  lOs.  3d. 
was  due  and  payable  to  her  estate. 

The  question  was  whether  the  annuity  was  payable  out  of  the  corpus. 

The  case  was  argued  by  Mr.  Stallard,  Mr.  De  Gex  and  Mr.  Hardy. 

The  Master  of  the  Rolls  [Lord  Romilly]  held  that  the  legal  personal  repre- 
sentatives of  Susanna  Percy  were  entitled  to  have  the  arrears  of  the  annuity  of  JC200 
paid  out  of  the  corpus  of  the  residuary  personal  estate  of  the  testator,  and  that  if  such 
residuary  personal  estate  should  not  be  saflBcient,  out  of  the  produce  of  the  real  estate 
of  the  testator. 

Note. — See  the  cases  in  the  note  to  Howarth  r.  BothweU,  30  Bear.  519. 

[297]    Be  LATHBOPP'S  Chabitt.    Jan.  20,  22,  1866. 

[S.  C.  L.  R  1  Eq.  467 ;  13  L.  T.  784 ;  14  W.  R.  326.] 

The  80th  section  of  the  8  Vict.  c.  18  (The  Lands  Glauses  Gonsolidation  Act)  is  to  be 
construed  liberally.  A  railway  company  took  lands  belonging  to  a  charity,  and 
the  Court  authorized  the  investment  of  the  purchase-money  m  waterworks.  Held, 
that  the  company  must  pay  the  costs  of  a  petition  for  payment  out  of  the  purchase- 
money. 

The  North  Staffordshire  Railway  Gompany,  which  was  subject  to  the  provisions 
of  "The  Lands  Glauses  Gonsolidation  Act,  1846,"  took  compuboiily  some  portion  of 
the  laud  belonging  to  the  charity,  and  paid  the  purchase-money  into  Gourt. 

After  this  the  Court  authorized  the  trustees  to  improve  the  supply  of  water  to  the 
town  of  Uttoxeter  and  to  raise  a  sufficient  sum  for  that  purpose. 

The  trustees  now  presented  a  petition  for  the  payment  out  of  Court  of  this  fund 
for  the  purposes  sanctioned  by  the  Court,  and  tney  asked  that  the  company  might 
pay  the  costs  of  the  application. 

Mr.  Wickens,  in  support  of  the  petition.  The  company,  who  have  taken  the  land 
under  the  powers  of  the  Act,  are  bound  to  pay  the  expenses  of  obtaining  it  out  of 
Court  Substantially,  what  is  asked  is  the  payment  to  the  rightful  owners,  and  it» 
application  is  a  matter  of  no  importance.  The  case  of  Be  Oxford,  &e.,  Bailway  (27 
Beav.  571),  which  will  be  cited,  was  decided  on  the  authority  of  Be  Budcinghatnshire 
Baihoay  Company  (14  Jur.  1065),  but  the  point  has  since  been  before  Vice-chancellor 
Wood,  who  has  decided,  in  Be  Incumbent  of  Whitfield  (1  John.  &  Hem.  610),  that 
where  the  purchase-money  for  the  glebe  had  been  laid  out  in  building  the  parsonage, 
the  costs  of  obtaining  [298]  payment  ought  properly  to  be  borne  by  the  company. 
He  cited  Hodges  on  RailwayB  (p.  456  (3d  m.) ). 

Mr.  W.  J.  Bovill,  for  the  company.  This  is  an  application  for  payment  to  the 
waterworks,  and  it  is  not  such  an  investment  as  is  authorised  by  the  80th  section  of 
the  Act  (8  Vict  c.  18),  and,  therefore,  the  costs  are  not  payable  by  the  company. 
The  case  is  governed  by  Be  Buddngha/mhire  Baitway  Company  (14  Jur.  1065),  followed 
by  ii«  Oxfoni,  &e.,  BaUvMy  Company  (27  Beav.  571).  The  case  of  Be  The  IneumbetU  of 
Whitfield  (1  John.  &  Hem.  610)  is  inapplicable,  for  there  the  application  of  the  money 
was  one  authorized  by  the  Act,  but  the  Act  sanctions  no  investment  in  water- 
works. 

Mr.  Wickens,  in  reply.  This  must  be  treated  as  an  investment.  If  a  sum  had 
been  invested  in  a  mortgage,  the  application  for  its  payment  would  probably  be  pay- 
able by  the  company,  who  have  rendered  the  application  necessary.  This  fund  is 
asked  for  for  the  same  purpose. 

Jam.  22.  The  Master  of  the  Rolls  [Lord  Romilly],  after  examining  the 
cases  on  this  subject,  I  think  that,  in  this  case,  according  to  the  Act,  the  company 
ought  to  pay  the  costs  of  the  petition.  In  the  case  of  The  Buckingham  BaUtoay  Com- 
pany, the  Lord  Chancellor  held  that  a  company  was  not  bound  to  pay  the  costs  of  a 
petition  for  the  investment  of  the  money  laid  out  in  the  erection  of  buildings,  and  I 
followed  that  decision  in  Ex  parte  Meltoard  (27  Beav.  571).     Since  then,  the  matter 
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9}  has  come  before  the  Vioe-Chancellor  Wood  in  the  case  of  The  Ineumbent  of 

iijield  (1  John.  &  Hem.  610),  in  which  case  he  thought  that,  under  the  80th  section 
of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18),  the  company  was  bound  to 
pay  the  costs. 

I  have  acain  referred  to  that  Act,  and  I  think  that  the  80th  section  does  apply  to 
this  case.  Ithink  the  section  is  a  remedial  one  and  ought  to  be  construed  liberally, 
and  though  it  may  be  true  that,  when  much  expense  is  occasioned  by  an  application 
for  leave  to  lay  out  the  money  in  the  erection  of  buildings,  the  company  ought  not 
to  be  called  upon  to  pay  the  costs,  and  that  there  ought  to  be  an  apportionment ; 
still,  as  in  fact  is  the  case  here,  where  the  petition  is  little  more  than  an  application 
to  pay  out  the  money  to  persons  or  a  corporation  which  the  Court  has  declared  to  be 
entitled  to  receive  it,  in  such  a  case  it  must,  I  think,  be  considered  as  partaking  of 
that  character  and  be  one  which  the  company  must  pay  for. 

In  truth,  here  it  is  either  a  payment  to  the  charity  or  it  is  an  application  to  have 
the  money  invested  in  certain  waterworks.  In  either  case,  I  think  that  the  railway 
company  must  pay  the  costs  of  the  petition.     (Reg.  Lib.  1866,  B.  fol.  220.) 

[300]     Kenyon  bt  Jonbs  (Next  Friend)  v.  Kknyon.     Kxnton  bt  Jank 
Kenton,  Widow  (Next  Friend)  v.  Kenton.    f«6.  8,  1866. 

Two  suits  had  been  instituted  on  behalf  of  infants  for  the  same  purpose,  and  a 
decree  had  been  obtained  in  the  second.  Upon  motion  to  stay  the  first  suit,  the 
Court  ordered  it  to  be  stayed,  giving  liberty  to  the  next  friend  in  the  second  to 
apply  for  the  conduct  of  the  first. 

These  two  suits  were  instituted  on  behalf  of  infants  for  the  same  purpose.  The 
second  suit,  being  a  friendly  one,  a  decree  had  been  obtained  in  it  before  the  first 
could  be  brought  to  a  hearing. 

A  motion  was  now  made  to  stay  the  proceedings  in  the  first  suit 

Mr.  Selwyn  and  Mr.  C.  Koupell,  in  support  of  the  application. 

Mr.  Jesael  and  Mr.  Shepperd,  amMl,  asked  that  the  next  friend  in  the  first  suit 
might  be  substituted  in  the  suit.  Natmey  v.  Wynn  (2  Jur.  (0.  S.)  962  (reversed  by 
Lord  Cottenham) ) ;  Taylor  v.  Oldham  (Jacob,  527) ;  Belcher  v.  Belcher  (2  Drew,  & 
Sm.  444). 

The  Master  of  the  Bolls  [Lard  Komilly].    I  must  stop  the  first  suit. 

I  accede  to  the  argument  that  it  is  often  for  the  benefit  of  an  infant  that  a  suit  on 
his  behalf  should  be  conducted  by  a  next  friend,  not  friendly  to  the  Defendant,  who 
is  an  accounting  party.  But  I  should  like  to  know  more  about  this  case,  which  I 
shall  in  Chambers.  [301]  I  shall  direct  the  costs  of  the  first  suit  to  be  costs  in  the 
second,  and  give  the  next  friend  in  the  first  suit  liberty  to  go  in  and  ask  to  be  allowed 
the  conduct  of  the  second  suit. 


[301]    Muluns  v.  Husset.    Feb.  12, 1866. 

[S.  C.  L.  B.  1  Eq.  488 ;  35  L.  J.  Ch.  348.] 

Where,  upon  a  sale  under  the  Court,  the  title  turned  out  bad :  Held,  that  the 
purohaser,  on  being  discharged,  was  not  entitled  to  his  costs  as  against  a  Defendant 
to  whom  the  conduct  of  the  sale  had  been  committed  by  the  Court.  But  his  rights^ 
as  against  any  fund  which  might  come  into  Court,  were  reserved. 

This  was  a  motion  to  discharge  John  Parr,  a  purohaser  under  the  Court,  from  his 
purohase  (it  having  been  determined  that  there  was  no  valid  title),  and  to  have  his 
eosts  paid  by  Mr.  W.  Stephens,  a  Defendant,  to  whom  the  Court  had  given  the  conduct 
of  the  sale. 

In  1863  the  property  was  ordered  to  be  sold,  and  the  Defendant  Mr.  Stephens, 
who  was  a  mortgagee,  was  directed  to  have  the  conduct  of  the  sale. 
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The  property  was  sold  by  auction  in  the  same  year,  but  in  1866  the  Chief  Oak 
certified  that  a  good  title  could  not  be  oiade.  The  Master  of  the  Bolls  was  of  a 
different  opinion,  but  his  decision  was  reversed  in  December  1865,  by  the  Lonh 
Justices. 

Mr.  Hobhouse  and  Mr.  Surra^e,  for  the  purchaser.  When  a  purchaser  under  the 
Court  is  discharged,  the  rale  ia,  if  there  be  a  fund  in  Court,  to  direct  payment  out  of 
such  fund ;  PerHns  v.  Ede  (16  Beav.  268).  But  if  there  be  no  fund  in  Courts  the 
Plaintiff  is  ordered  to  pay  them,  without  prejudice  to  how  they  are  ultimately  to  be 
borne;  Smith  v.  Nelson  (2  Sim.  &  St  557) ;  Berry  v.  Jcknson  (2  Younge  &  C.  (Exch.) 
564).  Here  the  [302]  Plaintiff  has  not^  as  is  usual,  the  conduct  of  the  sale,  and  he  is 
abroad,  and  Stephens,  who  has  taken  upon  himself  the  conduct  of  the  sale,  stands  in 
his  place,  and  in  that  of  an  ordinary  vendor.  He  has  voluntarily  made  himself  liable  to 
the  purchaser.  He  is  also  a  mortgagee  in  possession,  who  having  applied  for  and 
obtained  the  conduct  of  the  sale,  has  sold  the  estate,  without  the  ability  of  making  a 
good  title  to  it ;  he  ought  to  pay  the  purchaser's  costs. 

[The  Master  of  thk  Bolls.  I  do  not  at  present  see  my  way  to  making  thii 
Defendant  pay  the  costs.  I  think  I  ought  to  reserve  the  costs  as  against  any  fund 
which  may  come  into  Court  in  this  suitT 

Mr.  Jessel  and  Mr.  Bawlinson,  for  Stephens.  Every  book  of  practice  is  against 
this  application.  Seton  on  Decrees  (p.  617  (2d  ed.));  Dart  on  Vendors  (p.  763  (3d 
edit));  Sugden  on  Vendors  (p.  107  (14th  ed.))- 

There  is  no  contract  by  which  the  Defendant  has  rendered  himself  liable  at  law, 
why  should  the  liability  be  extended  in  equity  ?  The  sale  is  by  the  Courts  and  not  by 
any  particular  party  to  the  suit 

Mr.  Beales,  for  the  Plaintiff. 

The  Master  of  the  Rolls  [Lord  Komilly].  I  must  order  the  purchaser  to  be 
discharged  from  the  purchase,  and  direct  his  costs,  charges  and  expenses  [303]  property 
incurred,  occasioned  by  his  bidding  for  the  property,  and  also  his  costs  of  the  reference 
as  to  title,  and  of  all  proceedings  consequent  thereon  (but  not  including  the  costs  of 
the  appeal  to  the  Lords  Justices),  and  the  costs  of  the  application,  to  be  taxed.  I  most 
reserve  the  payment  of  them,  and  give  him  liberty  to  apply  for  payment  out  of  any 
funds  that  may  be  paid  into  Court  to  the  credit  of  the  case,  and  give  him  a  stop-order. 
(Beg.  Lib.  1866,  R  foL  330.) 


[303]    Briohouse  v.  Marqetson.     Feb.  8,  15,  1866. 

Upon  a  motion  for  an  injunction,  the  Defendant  consented  to  an  immediate  decree^ 
but  he  became  bankrupt  before  the  decree  had  been  drawn  up,  and  his  written 
consent  to  set  down  the  cause  could  not  be  obtained.  The  Court  made  the  order 
for  setting  down  the  cause  and  dispensed  with  the  consent 

On  a  motion  for  an  injunction  and  receiver,  the  Defendant  agreed  that  the  cause 
should  be  at  once  heard,  and  that  a  decree  should  be  taken  for  a  dissolution  of  the 

Krtnership  from  a  given  date,  and  for  accounts  and  inquiries.  The  Master  of  the 
tils,  thereupon,  made  the  decree.  It  being  necessarv  to  have  the  written  consent  of 
the  Defendant's  solicitor  to  sot  down  the  cause,  the  Plaintiff  applied  for  it  but  after  a 
delay  of  two  days  the  Defendant's  solicitor  wrote  to  the  Plaintiff's  solicitor  to  say  that 
the  Defendant  had  since  become  bankrupt,  and  that  he  had  no  longer  power  to  sign 
the  consent 

Mr.  Jessel,  for  the  Plaintiff,  asked  that  the  decree  might,  notwithstanding,  be 
drawn  up. 

The  Master  of  the  Bolls  [Lord  Bomilly].  The  decree  is  that  of  the  Court 
I  will  add  that  the  [304]  Defendant  by  his  counsel,  having  consented  that  the  caaae 
should  be  put  in  paper,  the  Court  ordered  the  cause  to  be  set  down  for  hearing.  I 
consider  that  I  made  an  order  to  set  it  down,  and  I  will  order  it  to  be  set  down  imm 
pro  tunc. 
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[804]    White  v.  Stiwaet.    FA.  17, 1866. 

A  person  served  with  the  decree  afterwards  married.  Held,  that  the  proper  way  of 
brineing  the  trustees  of  her  marriage  settlement  before  the  Court  was  by  service  of 
the  decree. 

A  lady,  who  was  not  a  party  to  the  suit,  but  had  been  served  with  notice  of  the 
decree  under  the  15  &  16  Vict.  c.  86,  s.  42,  rule  8,  afterwards  married.  The  question 
was,  how  the  trustees  of  her  marriage  settlement  ought  to  be  brought  before  the  Court, 
and  whether  by  an  order  of  revivor  or  supplement,,  under  the  16  &  16  Vict  c.  86. 

Mr.  Eddis,  for  the  Plaintiff. 

Thk  Master  of  the  Bolls  [Lord  Bomilly].  The  proper  course  seems  to  me  to 
be,  to  serve  them  with  the  decree,  in  the  same  way  as  was  done  to  the  lady  herself, 
whose  interest  they  represent. 


[305]    The  Attorney-General  v.  The  Markbt-Bosworth  School. 

Nob.  20,  1865. 

Authorit;y  given  by  the  Court  to  apply  to  Parliament  to  authorize  a  scheme, admitting 
the  children  of  Dissenters  to  the  benefit  of  a  Church  of  England  school.  Ana, 
upon  application  to  Parliament,  such  authority  was  granted. 

Some  of  the  circumstances  relating  to  this  charity  will  be  found  reported  in  the 
case  of  The  Attomey-Gmeral  v.  DioM  (13  Yes.  519).  The  subject  of  the  charity  was  a 
Church  of  England  school  founded  by  Sir  Wolstan  Dixie  at  Market-Bosworth,  in 
Leicestershire.  The  present  state  of  the  school  requiring  a  new  scheme  of  manage- 
meut,  one  was  prepared  under  the  decree  of  the  Court,  in  this  suit,  dated  March  1864. 
This  scheme  proposed  (Art.  33)  "  that  the  school  should  be  open  to  the  children  of 
parents  0^  ott  rel^toiu  tenets,"  and  (Art.  38)  that  religious  instruction  should  be  given, 
"  by  instructing  in  the  catechism  and  doctrines  of  the  Church  of  England,  to  those 
boys  whose  parents  should  not  object,  in  writing,  to  their  receiving  such  instruction." 
It  also  provided  (Art.  68)  that  "  the  subjects  of  instruction  in  the  school  should  be  in 
the  principles  of  the  Christian  religion,  according  to  the  doctrines  of  the  Church  of 
Enmand  "  (subject  as  before  mentioned),  &c. 

xhis  scheme  could  not  be  carried  into  effect  except  by  means  of  an  Act  of 
Parliament,  and  the  Attorney-General  asked  to  be  at  liberty  to  apply  to  Parliament 
for  an  Act  to  carry  into  effect  this  scheme  for  the  future  regulation  and  management 
of  the  grammar  school. 

Sir  Boundell  Palmer  (Attorney-General)  and  Mr.  Hobhouse,  in  support  of  the 
petition. 

g06]  Mr.  Selwyn  and  Mr.  W.  Pearson,  for  the  patron, 
r.  Woodroffe,  for  the  governors,  resisted  the  application  to  change  the  religious 
character  of  the  school.     He  cited  Re  Uminster  Se^)ol  (2  De  G.  &  J.  535) ;  Baier  v. 
Xm  (8  H.  of  L.  Cas.  495) ;  and  see  Attomey-Omerdl  v.  CUfUm.  (32  Beav.  696). 

THE  Master  of  the  Boli^  [Sir  John  Romillyl.  This  must  be  treated  as  a 
Church  of  England  charity,  and  I  could  not  by  possibility  sanction  any  scheme  that 
admitted  of  any  other  instruction :  but  the  object  proposed  has  failed,  and  cannot 
now  be  carried  into  execution.  Notwithstanding  the  statement  of  Lord  Eldon  in 
1810  (13  Yes.  519),  the  school  has  gone  from  bad  to  worse,  and  the  question  now  is 
what  is  to  be  done  1  The  Charity  Commissioners,  the  Attorney-General,  and  the  heir 
of  the  founder,  concur  in  saying  that  this  state  of  things  cannot  continue,  and  that  it 
is  desirable  that  a  fundamental  alteration  should  be  made  in  the  charity,  but  this 
cannot  be  made  by  the  Court.  No  reported  case,  therefore,  has  any  application  to 
the  present,  the  question  being,  not  whether  this  is  a  Church  of  England  charity,  but 
whether,  being  one,  it  is  desirable  to  apply  to  Parliament  for  a  different  destination  of 
the  revenues. 
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I  am  of  opinion  that  an  application  to  Parliament  is  desiraUe  for  extendiog  the 
scope  of  instruction,  and,  if  possible,  to  admit  the  children  of  Diasenters. 

Note.— See  Reg.  Lib.  1866,  A.  foL  2493,  and  B«g.  Lib.  1866,  A.  248.  The  Act 
was  applied  for  and  received  the  Royal  assent  on  the  6th  of  Angost  1866.  The  Act 
is  intituled  "An  Act  for  the  Better  Regulation  of  the  Market-Bosworth  School ' 
(29  &  30  Vict,  a  viii.,  private). 

[307]    Abpinall  v.  Dvckwobth.    Feb.  23,  1866. 

[See  In  re  FeathersUme't  Trusts,  1882.  22  Ch.  D.  119 ;  Kingdnry  v.  JFaUer 

[1901],  A.  C.  194.] 

A  testator  bequeathed  a  fund  to  his  nephew  A.  and  the  children  of  his  late  mster  B., 
as  tenants  in  common ;  but,  in  case  any  died  before  the  testator  leaving  issue,  his 
share  was  not  to  "  lapse,"  but  go  to  his  executors  as  part  of  his  personal  estate. 
Three  of  the  children  of  R  died  before  the  testator  and  left  no  issue.  Held,  that 
there  was  no  lapse,  but  that  the  whole  went  to  the  other  members  of  the  class. 

The  testator's  personal  estate  was  insufficient  for  the  payment  of  his  debts,  but, 
by  his  will  dated  in  1836,  he  devised  his  real  estate  to  trustees,  upon  trust,  after  the 
death  of  his  wife,  to  sell  and  hold  the  produce  on  the  following  trusts : — 

"Upon  trust  to  divide  the  same  unto  and  equally  amongst  my  nephew  John 
AspinaU  and  the  children  of  my  late  sister  Elizabeth  Bullock,  or  tkar  respedm 
executors,  administrators  or  assigns,  as  tenants  in  common.  Provided  always  never- 
theless and  I  do  hereby  expressly  direct  that  in  case  any  of  my  nephews  or  nieces 
shall  die  before  me  and  leave  issue  him  or  her  surviving,  the  estate  and  interest  which 
such  nephew  or  niece  would,  respectively,  if  living,  have  taken  in  the  produce  or 
monies  to  arise  from  my  said  freehold,  copyhold,  customary,  leasehold  and  personal 
estates,  ^11  not  thereby  lapse,  but,  in  such  case,  shall  be  held  in  trust  for  the  executors 
or  administrators  of  such  nephew  or  niece,  respectively,  to  be  held  and  applied  as 
part  of  the  personal  estate  of  such  nephew  or  niece  respectively. 

The  testator  died  in  August  1863  and  his  wife  in  October  following. 

At  the  date  of  the  testator's  will  there  were  six  children  of  his  sister  Elizabeth 
Bullock ;  but  they  all  predeceased  the  testator.  Three  of  them  died  without  issue, 
and  the  other  three  left  children. 

[308]  Mr.  Cadman  Jones,  for  the  Plaintiff  John  Aspinall,  argued  that  no  part  of 
the  fund  had  lapsed,  the  bequest  being  to  a  class,  between  whom  the  fund  was  to  be 
divided.  He  cited  Eavergeu  v.  Harrison  CI  Beav.  49) ;  Hall  v.  Robertson  (4  De  G.  M. 
&  G.  781). 

Mr.  finch,  for  the  legal  personal  representative. 

Mr.  Macnaghten,  for  two  co-heirs.  The  use  of  the  word  "  lapse  "  shews  that  the 
gift  is  not  to  a  class  but  to  the  individuals,  and  in  such  a  way  that  it  would  lapse  by 
the  death  of  the  legatee  in  the  testator's  lifetime^  The  consequence  is  that  three- 
sevenths  of  the  fund  has  lapsed  for  the  benefit  of  the  co-heirs.  He  cited  Stanhope's 
Trusts  (27  Beav.  201) ;  Aekerman  v.  Burrows  (3  Ves.  &  B.  54). 

The  Master  of  the  Rolls  [Lord  Romillyl.  I  think  the  case  clear,  and  the 
meaning  distinct.  The  testator,  it  appears,  lived  long  after  he  had  executed  his  will, 
for  the  will  is  dated  in  1836,  and  he  died  in  1863.  'The  result  was  that  his  nephews 
and  nieces  all  died  before  him. 

The  first  gift  is  to  the  Plaintiff  and  the  children  of  the  testator's  deceased  sister, 
"  or  their  respective  executors,  administrators  or  assigns,  as  tenants  in  common."  If 
the  will  had  stopped  there,  there  would  be  no  question  that  it  was  a  gift  to  a  class, 
and  that,  if  aofi  of  them  happened  to  die  in  the  testator's  lifetime,  the  survivors  would 
take  the  whole,  and  if  only  one  survived,  he  would  take  the  whole  fund.  That  being 
clear,  the  only  question  is,  how  has  the  testator  subsequently  altered  it  t  He  has 
added  this  proviso : — that  in  case  any  [3091  nephew  or  niece  should  die  before  him 
and  leave  issue,  the  interest  which  he  would  have  taken,  if  living,  shall  not  lapse  but 
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l>ecome  part  of  such  nephew's  personal  estate.  I  concar  that  the  word  "  lap$e,"  in  its 
technical  sense,  is  not  what  the  testator  meant,  and  that  he  probably  meant  "  fail." 
It  is  quite  dear  that,  independently  of  this  proviso,  the  survivors,  if  any,  would  have 
taken  the  whole,  and  that  the  shares  of  those  who  died  before  the  testator  would  have 
failed.  But  the  testator  adds  that,  if  the  nephew  or  niece  who  died  before  him  left 
issue  surviving,  the  executors  of  such  nephew  or  niece  were  to  be  placed  in  exactly 
the  same  situation  as  if  the  parent  had  survived. 

If  I  were  to  give  a  technical  meaning  to  the  word  "  lapse,"  I  should  hold  that  this 
-was  a  division  into  sevenths,  and  that  it  was  given  individually,  and  that,  as  three 
died  without  issue  in  the  testator's  lifetime,  there  was  a  lapse  of  three-sevenths. 

But  I  am  of  opinion  that  the  testator  did  not  intend  any  lapse,  that  the  fund  is 
divisible  into  fourths,  and  that  the  Plaintiff  and  the  representatives  of  the  sister's 
three  children  who  predeceased  the  testator  and  left  children  each  take  one-fourth 
share. 

Dkoree. — Declare  that  the  monies  arising  from  the  sale  of  the  testator's  freehold 
estate  are  divisible  in  fourths  between  the  testator's  nephew  John  Aspinall  and  the 
personal  representatives  of  the  three  children  of  the  testator's  sister  Elizabeth  Bullock 
who  died  in  the  testator's  lifetime  leaving  issue.     Beg.  Lib.  1866,  A.  fol.  477. 


[310]    BuBMESTER  V.  MoxoN.    Feb.  14,  1866. 

The  Court,  in  making  a  foreclosure  decree,  gave  liberty  to  any  party  to  apply  in 
Chambers  for  a  sale. 

This  was  a  foreclosure  suit  instituted  by  the  first  mortgagee  against  the  mortgagor 
and  subsequent  incumbrancers.  The  second  mortgagee  asked  for  a  sale,  but  he 
objected  to  make  a  deposit  in  Court.     This  was  resisted  by  the  Plaintiff. 

Mr.  Baggallay,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Surrage,  for  the  Defendants.     See  15  &  16  Vict.  c.  86,  s.  48. 

The  Mastee  of  the  Rolls  [Lord  Romilly].  The  Court  has  great  diflBculty  in 
dealing  with  these  questions.  When  the  mortgage  is  large,  the  mortgagee  is  sometimes 
able  to  get  the  estate  for  less  than  its  value.  But,  on  the  other  hand,  the  first 
mortgagee  is  not  to  be  kept  out  of  his  money  during  the  pendency  of  a  suit  for  the 
specific  performance  of  a  contract  for  selling  the  mortgaged  premises.  Even  without 
such  a  suit  there  are  various  other  proceedings  which  might  considerably  delay  the 
completion  of  a  sale. '  The  diflBculty  might  be  met  by  the  deposit  by  the  subsequent 
incumbrancer  of  a  suflBcient  sum  in  Court.  This  being  declined,  I  think  I  ought  to 
see  and  judge  for  myself  in  Chambers  whether  the  title  is  a  diflBcult  one  or  not,  which 
I  shall  be  able  to  ascertain  in  settling  the  conditions  of  sale  and  reserved  bidding. 

I  think  the  proper  decree  is  to  mroct  a  common  fore-[311]-closure,  and  give  the 
Defendants  liberty  to  apply  in  Chambers  for  a  sale  of  the  property,  on  such  terms 
and  on  payment  of  such  a  sum  of  monev  into  Court  as  the  Judge  shall  think  fit 

If  I  should  be  satisfied  that  there  is  no  great  diflBculty  in  the  title,  and  if  a  sum 
be  deposited  in  Court  suflBcient  to  protect  the  first  mortgagee,  I  should  be  disposed  to 
direct  a  sale  in  Chambers. 

Decree. — After    the  common  foreclosure  and  redemption  decree,   the  decree 

Erooeeded,  "And  any  of  the  parties  interested  are  to    be  at  liberty  to  apply  in 
Ihambers  for  a  sale  of  the  said  hereditaments  upon  such  terms  as  the  Judge  shall 
direct."    Reg.  Lib.  1830,  A.  fol.  361. 
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[311]    Be  Tatlob.    Davbnky  v.  Lbaki.    Feb.  9,  1866. 

[S.  C.  L.  R  1  Eq.  496.] 

Heeiduary  legatees,  served  with  the  decree  and  having  liberty  to  attend,  bong  very 
numerous,  the  Court  declined  allowing  them  more  than  one  set  of  costs  at 
attending  the  taking  the  aocoants. 

In  this  case  the  residue  was  divisible  among  the  first  cousins  of  the  testatrix,  twenty 
in  number.  They  had  all,  except  the  Plaintiif  Daubney,  been  served  with  the  decree 
and  had  obtained  liberty  to  attend.  (15  &  16  Vict.  c.  86,  s.  42,  rule  8.) 

On  the  cause  coming  on  for  further  consideration,  they  all  asked  for  their  oosta, 
including  those  of  taking  the  accounts.     But 

The  Master  of  the  Kolls  [Lord  Komilly]  declined  to  give  to  each  of  these 
parties  the  costs  of  attending  to  take  the  accounts  and  he  ordered  as  follows : — ^That 
the  costs  of  Plaintiff  and  Defendant  of  this  matter  and  suit,  and  of  all  parties  [312] 
having  liberty  to  attend  of  this  matter  and  suit,  be  taxed  as  between  solicitor  and 
client,  "  except  that  (as  to  the  costs  of  taking  the  aocoants)  the  said  parties  having 
liberty  to  attend  were  to  have,  between  them,  one  set  of  costs  as  between  soHciUM' 
and  client."    (Reg.  Lib,  1866,  R  foL  529.) 

[312]    Ck>LLETT  V.  Ck>LLErr.    Feb.  10,  15,  1866. 

[S.  C.  14  L.  T.  94 ;  12  Jur.  (N.  S.)  180 ;  14  W.  R  446.     See  DawsM  v.  OUver-Maasey, 

1876,  2  Ch.  D.  755.] 

A  condition  of  marriage  with  consent :  Held,  subsequent  and  not  precedent,  and  its 
performance  having  oecome  impossible,  by  the  act  of  Qod,  was  dispensed  with. 

A  testator  gave  a  snare  of  his  residuary  real  and  personal  estate  to  his  daughter,  her 
heirs,  executors,  administrators  and  assigns,  to  be  paid  at  twenty-one  or  on  her  day 
of  marriage,  provided  it  should  take  place  with  the  consent  of  his  widow.  There 
was  a  gift  over  in  case  of  her  death  "  without  having  attained  twenty-one  years  or 
been  so  married  as  aforesaid."  Held,  that  the  consent  was  a  condition  subsequent, 
and  that  the  daughter,  bavins  married  without  such  consent  (her  mother  being 
dead  at  the  time),  had  a  vestecT interest,  and  that  her  share  ought  to  be  transferred 
to  the  trustees  of  her  settlement,  though  she  was  still  an  infant. 

The  testator,  by  his  will  dated  in  1854,  gave  his  real  and  personal  estate  to  trustees 
in  trust  to  pay  an  annuity  to  his  widow  for  life,  and  subject  thereto,  upon  trust  "  as 
to  one  equal  fourth  part  thereof  to  and  for  the  benefit  of  his  dear  child,  Helena  Parker 
CoUett,  her  heirs,  executors,  administrators  and  assigns ; "  and  as  to  the  other  three- 
fourths  in  trust  for  his  three  other  children.  And  he  declared  that  such  fourth  part 
or  share  of  each  of  them,  his  said  four  several  above-named  children,  should  become 
payable  to  each  of  them  respectively  as  and  when  they  should  each  respectively  attain 
her,  his  or  their  respective  ages  of  twenty-one  years,  or  days  or  day  of  marriage, 
pfovided  such  marriage  should  take  place  with  the  consent  of  Jus  wife,  whom  he  thereoy 
appointed  to  be  guardian  of  each  of  his  aforesaid  four  children.  And  he  declared  tlu^ 
in  case  of  the  death  of  either  of  them,  his  said  four  children  thereinbefore  named, 
without  having  attained  the  age  of  twenty-one  years,  or  been  so  married  as  aforesaid, 
then  the  fourth  share  so  given,  [313]  devised  and  bequeathed,  to  or  in  trust  for  such 
of  them,  as  should  so  die,  should  be  held  in  trust  for,  and  belong  to,  the  others  or 
other,  or  survivors  or  survivor  of  them,  his  said  four  children,  as  aforesaid.  And  the 
testator  declared  that,  in  the  meantime  and  until  each  of  them,  his  said  four  children, 
should  attain  the  age  of  twenty-one  years  or  be  married  as  aforesaid,  it  should  be 
lawful  for  his  trustees  to  accumulate  the  income.  And  he  directed  that  out  of  the 
annuity  given  to  his  wife,  she  should  maintain,  keep,  clothe  and  educate  his  said  four 
children  until  they  should  so,  as  aforesaid,  become  respectively  entitled  to  the  fourth 
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part  or  share  thereinbefore  given  and  provided  for  them.  "  And  in  case  of  the  death 
of  all  of  them,  his  said  children,  without  living  to  attain  the  age  of  twenty-one  years 
or  to  be  married,"  then  be  gave  his  real  and  personal  estate  to  his  wife. 

The  testator  died  in  1855,  and  his  widow  died  in  the  following  year  (1856). 
In  July  1865  the  testator's  daughter  Helena,  who  was  still  an  infant,  married  Mr. 
Lloyd  with  the  consent  of  her  guardians  and  of  the  Court,  and  she,  her  husband  and 
trustees  executed  a  settlement  of  her  real  and  personal  property  under  the  provisions 
of  Sir  Richard  Malins'  Act  (18  &  19  Vict.  c.  43).  Her  mother  being  dead  at  the 
time,  it  was  impossible  to  obtain  her  consent  to  the  marriage. 

A  petition  was  now  presented  by  Mr.  and  Mrs.  Lloyd  and  the  trustees  of  their 
settlement  for  the  tranner  of  one-iourth  of  the  property  to  the  trustees  of  the 
settlement. 

Mr.  Selwyn  and  Mr.  Lewin,  in  support  of  the  petition.  The  share  is  vested  in  the 
first  instance,  and  the  super-[314]-added  condition  is  a  condition  subsequent^  the 
performance  of  which  has,  by  the  act  of  God,  become  impossible.  The  legatee  is 
therefore  discharged  from  its  performance.  They  cited  Graydon  v.  Hides  (2  Atk.  16) ; 
Peyton  v.  Bury  (2  Peere  Wms.  626).  The  limitation  over  is  not  in  the  alternative, 
and  the  word  "or"  must  be  read  "and;"  Qrant  v.  Dyer  (2  Dow.  87). 

Mr.  Gracknall,  amirh.  This  condition  is  precedent :  Knight  v.  Cameron  (14  Yes. 
389) ;  Davis  v.  Angd  (31  Beav.  223) ;  Jarman  on  Wills  (ch.  xxv.).  It  is  a  gift  either 
at  twenty-one  or  on  a  marriage  with  consent,  and  therefore  the  Petitioner  is  not  as 
yet  entitled  to  a  transfer.  Egerton  v.  Lord  Brownlow  (4  H.  of  L.  Cas.  1)  was  also 
referred  to. 

Mr.  Hardy,  for  the  trustees. 

Feb.  15.  Thk  Master  of  thb  Bolls  [Lord  Bomilly].  The  question  on  this 
petition  is,  whether  the  share  of  the  Petitioner  Mrs.  Lloyd,  under  her  father's  will, 
in  case  she  should  die  under  twenty-one,  has  become  forfeited  by  reason  of  her 
marriage  with  her  present  husband,  not  having  previously  obtained  the  consent  of  her 
mother  for  that  purpose,  which  was  impossible,  as  her  mother  had  previously  departed 
this  life. 

I  think  that  the  question  depends  upon  whether  this  condition  was  a  condition 
precedent  or  a  condition  subsequent,  and  I  think  that  it  is  a  condition  subsequent.  I 
think  it  clear  beyond  controversy  that  this  was  a  legacy  vested  in  Mrs.  Lloyd 
immediately  on  the  death  of  her  [316]  father,  liable  to  oe  divested  in  case  she  died 
under  twenty-one  without  having  been  married  with  the  consent  of  her  mother. 

I  concur  with  the  observations  of  Mr.  Lewin  that  the  word  "  or  "  in  the  gift  over 
must  be  read  "and." 

This  being  so,  it  follows  conclusively  that  the  condition,  on  the  fulfilment  of 
which  the  legacy  was  to  become  absolute,  and  on  the  non-fulfilment  of  which  the 
share  of  the  Petitioner  was  to  go  over,  was  a  condition  subsequent. 

This  circumstance,  I  think,  distinguishes  this  case  from  that  of  Knight  v.  Cameron 
(14  Yes.  389),  which  was  relied  upon  by  Mr.  Gracknall,  in  which  I  think  that  there 
was  not  a  vested  legacy,  and  there  was  an  insuperable  direction  that  the  condition 
must  be  performed  to  qualify  the  person  to  become  entitled  to  the  legacy.  Here  the 
legacy  is  given  at  once  to  the  legatee,  but  it  is  to  go  over  if  the  condition  be  not 
performed,  that  is,  it  vested  at  once,  subject  to  be  divested  if  the  condition  be  not 
performed. 

It  is  true,  as  Mr.  Gracknall  observed,  that  if  this  petition  had  been  delayed  for 
two  or  three  years  when,  in  all  probability,  this  lady  will  have  attained  twenty-one, 
the  question  would  not  have  arisen ;  but  the  Petitioners  are  entitled  to  have  the 
question  decided  at  once,  and,  if 'the  Court  should  be  of  opinion  that  they  are  right, 
to  have  the  money  applied  according  to  the  trusts  of  the  settlement  which  has  been 
approved  of  by  the  Court 

I  have  therefore  considered  the  case  as  carefuUv  as  I  could,  and  I  am  of  opinion 
that,  this  being  a  condition  [316]  subsequent,  the  death  of  the  mother  dispenses  with 
the  necessity  of  the  compliance  with  that  condition,  and  that  the  legacy  does  not  go 
over  because  of  such  compulsory  omission. 

It  is  true  that,  occasionally,  a  doubt  has  been  expressed  whether,  in  the  case  of  a 
gift  over,  the  gift  over  would  not  take  effect,  if  the  condition,  though  a  condition 
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sabaequent,  were  not  performed  specifically,  whatever  night  be  the  reaaon  of  the 
fatilure.  But  the  case  of  OraydtM  v.  Hielcs  (2  Atk.  16)  ia  an  authoritf  to  atww  that 
the  gift  over  will  not  take  effect^  if  the  performance  of  the  condition  has  beooma 
impossible  by  reason  of  the  act  of  God ;  and  I  think  that  this  ia  the  tnie  and  proper 
conclusion  to  be  drawn  from  the  cases  which  decide  that,  when  the  performanoe  of 
the  condition  t»  tato  has  not  taken  place  becaose  the  performance  of  a  portion  of  the 
condition  has  become  impossible  through  no  act  or  default  of  the  peraon  who  had  to 
perform  it,  the  performance  of  that  portion  of  the  condition  will  be  dispensed  with. 

Here  it  is  reasonably  certain  that  the  mother,  if  she  had  lived,  would  have  given 
her  consent  to  this  marriage  ;  one  eligible  in  all  respects,  wproved  of  by  the  friends 
and  guardian  of  the  lady  herself,  and  sanctioned  by  the  Court.  She  has  therefore 
performed  the  condition  as  far  as  it  was  possible  for  her  to  do  so,  but  the  consent  of 
the  deceased  mother,  of  course,  could  not  be  procured.  I  am  of  opinion  that,  aa  the 
ultimate  gift  over  cannot  take  effect,  inasmuch  as  the  event  on  which  it  is  to  take 

Ci  is  the  death  unmarried  of  all  the  daughters,  the  interest  of  the  Petitioners  has 
me  absolute,  and  that  they  are  entitled  to  an  order  as  prayed. 

[317]    Be  TiCHSNSR.    Dee.  9,  11,  13,  1865. 
[See  SemjMa  v.  QMentland  Sheep  Invegtment  Company,  1873,  29  L.  T.  742.] 

Parol  notice  given  to  a  trustee  of  an  incumbrance  on  the  trust  fund  is  sufficient ;  bat 
a  statement  to  a  trustee,  in  a  casual  conversation,  is  insufficient  notice  to  him. 

A  mortgagee  of  a  trust  fund  gave  no  notice  to  the  trustee  until  after  the  mortgagor's 
bankruptcy ;  but  he  gave  notice  before  the  assignees  had  given  notice  to  the  trustee 
of  their  right.  Helo,  that  the  trust  fund  was  in  the  order  and  disposition  of  the 
bankrupt  and  belonged  to  the  assignees. 

The  question  on  this  petition  was,  whether  Rhodes  had  given  notice  of  his 
incumbrance  on  a  trust  fund  to  Gruggen,  the  trustee;  and,  secondly,  whether  the 
fund  was  in  the  order  and  disposition  of  the  bankrupt 

Mr.  Osier,  for  the  assignees. 

Mr.  W.  Pearson,  for  Rhodes. 

Mr.  Woodroffe,  for  Gruggen  (the  trustee)  and  for  another  incumbrancer. 

Smith  V.  Smith  (2  Cromp.  &  M.  231) ;  Browne  v.  Saieage  (4  Drew.  640),  were  cited. 

The  Master  of  the  Rolls  (Sir  John  Romilly).  There  can  be  no  question  that 
a  verbal  notice  is  sufficient,  but  a  statement  in  a  casual  conversation  with  the  trustee 
will  not  be  sufficient.  There  are  various  circumstances  which  makes  one  look  very 
unfavorably  on  Rhodes's  case.  He  neither  mentioned  the  exact  sum,  nor  did  he  think 
that  any  notice  to  the  trustee  was  necessary.  This  looks  very  much  as  if  no  distinct 
notice  was  ever  given  by  him  to  the  trustee.  The  burthen  of  proof,  in  all  these  casea, 
lies  on  those  who  allege  they  gave  notice,  and  where  mere  verbal  notice  has  been 
given,  it  is  always  a  difficult  thing  to  prove  or  disprove  it 

[S18]  Dee.  11.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion 
that  the  fact  of  notice  having  been  given  to  the  trustee  is  not  proved,  the  burthen  of 
proof  lying  on  the  person  who  alleges  that  he  gave  it 

The  general  rule  unquestionably  is,  that  the  affidavit  of  any  person,  in  his  own 
favor,  unsupported  by  the  testimony  of  any  other  person  or  by  any  collateral 
circumstances,  cannot  be  considered  as  conclusive  in  his  favor.  Unfortunately  for 
the  claimant  the  rule  would  apply  here,  but,  beyond  that,  I  think  his  own  affidavit 
disproves  it 

It  is  to  be  considered  what  is  meant  by  giving  notice  of  a  charge  to  a  trustee. 
This  is  certain : — ^That  if  a  person  met  a  trustee  in  society,  and,  in  a  casual  conversation 
with  him,  stated  that  the  teitui  que  trutt  had  incumbered  his  interest  in  the  trust 
property,  this  would  be  no  notice  which  the  trustee  would  be  bound  to  recollect 
There  must  be  something  bringing  the  incumbrance  distinctly  and  clearly  to  the 
mind  and  attention  of  the  trustee.  It  may  be  by  parol  {Browne  v.  Savage,  4  Drew. 
640),  but  that  is  dangerous.     It  must  amount  to  this : — "  Mind  and  remember  this, 
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and  if  anyone  inquires  of  you,  inform  him  that  the  truat  fund  in  incumbered."  How 
oould  the  Court  deal  with  this  case  t — Suppose,  after  a  mere  casual  oonyersation,  a 
trustee  told  a  subsequent  incumbrancer  that  he  did  not  recollect  any  prior  charge  t 
There  was  a  case  (Bwrowes  v.  Lock,  10  Ves.  470,  and  Evans  v.  Bidcndl,  6  Yes.  182, 
183)  in  which  a  trustee  stated  that  the  fund  was  unincumbered,  but  which  had  really 
been  incumbered  ten  years  before,  the  trustee  having  notice  of  it  The  trustee  alleged, 
as  an  excuse,  that  he  forgot  [319]  the  circumstance,  yet  he  was  held  responsible  for 
the  money.  To  constitute  a  valid  notice,  it  must  be  such  that  if  another  person  had 
come  to  the  trustee  and  had  asked  him  "Is  there  any  incumbrance,"  and  he  had 
answered  "No,"  and  that  person,  on  the  faith  of  such  answer,  had  advanced  his  money 
and  lost  it^  this  Court  could  have  charged  the  trustee  with  the  loss.  The  notice  must 
be  a  formal  notice,  which  the  trustee  is  bound  to  remember.  Here,  not  only  does 
Gruggen  deny  any  notice,  but  the  evidence  of  fihodes  himself  leads  to  the  same 
oondusion.  Rhodes  says  he  never  told  the  trustee  the  amount  of  his  mortgage,  which 
he  was  bound  to  do,  and  he  also  says  that  he  did  not  think  it  was  necessary  to  give 
Gruggen  any  formal  notice  of  his  mortgage.  In  my  opinion,  what  he  stated  was  m  a 
casual  conversation,  and  nothing  like  going  to  a  trustee  and  saying,  "take  notice,  that 
A.  B.  has  incumbered  the  trust  fund  for  £100,  therefore  take  a  note  of  that^  in  order 
that  you  may  inform  anyone  who  may  inquire  of  you  on  the  subject." 

Considering  the  serious  consequence  of  giving  notice  to  a  trustee,  and  the 
importance  of  its  being  strictly  done,  I  am  of  opinion  that^  if  done  by  parol,  it  must 
be  in  the  most  formal  manner,  and  also  that  what  was  done  here  amounts  to  a  mere 
casual  conversation,  and  that  it  is  not  sufficient  to  bind  the  trustee. 

Another  question  afterwards  arose.  The  bankruptcy  took  place  on  the  16th  of 
January,  and  on  the  23d  of  January  the  mortgagee  first  gave  to  the  trustee  distinct 
notice  of  his  mortgage.  The  assignees  were  appointed  in  February  following,  and 
they  afterwards  gave  the  trustee  notice  of  their  claims. 

Mr.  W.  Pearson  now  insisted  that,  by  virtue  of  the  [320]  notice  after  the 
bankruptcy,  the  mortgagee  had  priority  over  the  assignees.  He  argued,  first,  that 
the  trustee  had  no  notice  of  the  bankruptcy  and  of  tne  assignees'  title  until  after 
notice  to  the  mortgagee  had  been  given,  and  that  the  notice  of  the  mortgagee  being 
the  first,  he  was  entitled  to  priority.  Secondly,  that  chattels  in  the  order  and 
disposition  of  a  bankrupt  did  not  vest  in  the  assignees  until  the  order  for  sale,  for 
the  assignees  took  only  a  power  of  selling  them.  That  the  Bankrupt  Act  merely 
sud  that,  when  a  bankrupt  has  in  his  possession  goods  of  which  he  is  the  reputed 
owner,  "  the  Court  shall  have  power  to  order  the  same  to  be  sold  and  disposed  of  for 
the  benefit  of  the  creditors  under  the  bankruptcy."  That  there  was  no  right  to  sue 
until  the  order  to  sell  has  been  obtained. 

He  cited  12  &  13  Vict  c.  106,  ss.  40,  125, 127  (1  Ghitt  Stat  292) ;  24  &  25  Vict 
c  134 ;  J3«  AtkiMon  (2  De  G.  M.  &  G.  140) ;  JBe  Ban's  Trust  (4  Eay  &  J.  219),  and 
BartleU  v.  BarUeU  (1  De  G.  &  J.  127),  in  which  there  was  neither  a  notice  nor  stoporder. 

Thb  Majstes  of  the  Rolls.  At  present  I  am  against  Mr.  Pearson's  client ;  but, 
if  necessary,  I  will  hear  Mr.  Osier. 

Dee.  13.  The  Master  of  the  Rollb.  In  this  case  I  think  the  fund  was  in  the 
order  and  disposition  of  the  bankrupt^  and,  as  the  case  stands,  I  think  it  belongs  to 
the  assignees. 

Note.— See  Re  Webb's  PoUey,  V.-C.  Malins,  8  March  1867. 

[321]    Pkitimoxr  v.  Ahblek.    Jan.  16,  Fd>.  13,  20,  1866. 

[S.  C.  L.  R  1  Eq.  510;  14  L.  T.  118.     See  Hodsdm  v.  Dancer,  1868,  16  W.  R.  1102.] 

By  a  will  dated  in  1858  the  testator  purported  to  execute  all  powers.     By  a  subsequent 
settlement  he  settled  his  property,  reserving  to  himself  a  power  of  appointment  by 
his  "  last  will."    He  afterwards  made  another  will,  which  he  termed  his  "  last  will, 
and  he  thereby  only  partially  executed  the  power.     Held,  that  the  first  will  of  1858, 
though  unrevoked,  was  in  no  way  an  execution  of  the  power. 
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John  Bann  nude  his  will,  dated  the  3d  of  Augnst  1858,  by  wfaieh  he  gave  con- 
siderable legacies  aod  made  devises,  specifically  of  freehold  and  copyhold ;  and  be 
gave  all  other  the  real  and  personal  estate,  whiui  he  should,  at  his  death,  be  seised  or 
possessed  of  or  entitled  to,  or  over  wAuA  he  had  or  AoM  have  an^  power  to  dispaae,  onto 
trostees  for  sale,  and  to  divide  the  produce  between  Anne  Pettinger  and  others.  And 
he  revoked  all  wills  and  codicils  theretofore  made  by  him  and  declared  that  to  fte  Att 
Uut  wiU  and  testament. 

In  July  1861  and  in  July  1862  he  made  codicils  to  his  will  which  did  not  affect 
the  question. 

On  the  10th  of  August  1862  John  Bunn  made  a  settlement  of  his  property,  which 
was  to  this  effect :  It  was  made  and  executed  by  and  between  the  testator,  of  the  <mm 
part,  and  the  Defendant,  Caroline  Wigfatman,  and  the  Plaintiff,  Anne  Pettinger,  of 
the  other  part ;  and  the  testator  thereby  conveyed  certain  property  and  all  other  his 
freehold  estates  unto  Caroline  Wightman  and  Anne  Pettinger  and  tiieir  heirs,  apoa 
trust  for  himself  for  life,  with  remainder  to  Elizabeth  Jane  Ambler  (otherwiae 
Elizabeth  Jane  Bunn)  for  her  life,  and  after  her  decease  upon  such  trusts,  &&,  aa 
John  Bunn,  iy  his  Uut  vM  or  any  codicil  thereto,  should  appoint,  and  in  default  of 
appointment  in  trust  for  Elizabeth  Bunn,  her  heirs  and  assigns.  He  also  assigned 
to  the  same  trustees  all  his  leasehold  personal  estate  upon  trust  for  himself  for  life, 
with  remainder  to  Elizabeth  Bunn  for  life,  with  re{322}-mainder  as  she  should  appoint^ 
and  in  default  upon  trust  for  her. 

This  settlement,  in  fact,  disposed  of  the  whole  of  the  property  he  then  had,  widi 
the  exception  of  copvholds. 

In  November  following  ^862)  John  Bunn  made  a  will,  commencing  thus :  "  This 
is  the  last  will  of  me  John  Bunn,"  &c.,  and  he  thereby,  in  pursuance  of  the  power  in 
the  deed  of  settlement  (which  he  referred  to),  gave  a  life  annuity  of  £100  to  his  sisfca* 
Anne  Pettinger  out  of  his  freehold  property ;  but  he  made  no  further  disposition  <rf 
the  property  comprised  in  the  settlement  and  subject  to  the  power.  He  thereby 
demised  his  copyholds  to  Caroline  Wightman  and  her  heirs,  and  he  appointed  Ajine 
Pettinger  and  Caroline  Wightman  executrixes. 

The  testator  died  on  the  30th  of  July  1863,  and  both  wills  and  both  codicils  had 
been,  in  November  1864,  duly  proved  in  the  Court  of  Probate  by  the  executrixeSb 
The  question  was  whether  the  will  of  1858  was,  in  any  way,  an  execution  of  the  powmr 
contained  in  the  settlement  of  1862.  Another  question  arose  on  the  following  circum- 
stances:— In  September  1861  the  testator  purchased  a  freehold  property  at  Croydon 
for  £850,  but  the  contract  bad  not  been  completed  at  his  death,  and  a  question  was 
raised  out  of  what  fund  the  purchase-monev  was  to  be  paid. 

Mr.  Selwyn  and  Mr.  Hanly,  for  Anne  Pettinger,  and  Mr.  Baggallay,  Mr.  Renshaw, 
Mr.  Luck,  Mr.  Bowcliffe  and  Mr.  Bardswell,  in  the  same  interest  The  will  of  1858 
operated  as  an  execution  of  the  power  reserved  by  the  settlement.  The  Wills  Aet^ 
1  Yict.  0.  26,  is  precise ;  by  sect.  24  a  will  is  to  speak  as  if  executed  immediately 
[323]  before  the  death  of  the  testator;  and  by  the  27th  section  a  general  devise 
includes  all  property  which  the  testator  has  power  to  appoint,  unless  a  contrary 
intention  shall  appear  by  such  will.  This  will,  therefore,  is  to  be  construed  as  if 
executed  in  July  1863,  and  is  to  operate  as  an  execution  of  all  powers  which  Uie 
testator  then  possessed.  Besides  this,  the  will  of  1858  is  expressed  to  be  made  in 
execution  of  any  power  the  testator  "  had  or  should  have,"  and  there  is  nothing  in 
any  of  the  instruments  to  shew  a  contrary  intention.  The  will  of  1862  did  not 
operate  as  a  revocation  of  the  former  wills,  and  the  mere  calling  it  "my  last  will" 
can  have  no  such  effect  The  power  was  to  be  executed  by  the  "  last  will,"  butt  in 
truth,  all  the  testamentary  papers,  taken  together,  formed  the  last  wilL  If  the 
testator  had  executed  no  will  subsequent  to  the  settlement,  it  is  clear  that  the  will 
of  1858  would  have  been  an  execution  of  the  power.  If  so,  it  is  only  necessary  to 
examine  to  what  extent  it  is  varied  by  the  will  of  1862 ;  and  the  only  variation,  or 
the  extent  to  which  it  is  inconsistent  with  it,  is,  by  the  charge  of  the  life  annuity 
of  £100. 

They  referred  to  MUes  v.  Miles  {cmie,  p.  191) ;  SteUman  v.  Weedon  (16  Sim.  26) ; 
Thomas  v.  Jones  (2  John.  &  H.  475,  and  1  De  G.  J.  &  Sm.  63) ;  Williams  on  Executors 

144  (5th  edit)) ;  Ford  v.  De  Pontes  (30  Beav.  572) ;  Freeman  v.  Freeman  (5  De  Q. 
I.  &  G.  704) ;  Cojield  v.  Polkard  (3  Jur.  (N,  S.)  1203). 
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Mr.  Jeaael  and  Mr.  Swanaton,  for  Eb'zabeth  Bonn.  The  will  of  1858  was  not  an 
execution  of  the  power  contained  in  the  subsequent  settlement.  That  settlement 
operated  as  a  complete  revocation  of  all  the  prior  testamentary  dispositions  of  the 
property,  and  it  created  [324]  a  new  and  limited  power.  The  ^;rant  of  probate  is  not 
conclusive  either  in  regard  to  real  estate  or  as  to  questions  arising  upon  powers  or  on 
the  construction  of  instruments.  Here  the  testator  has  made  a  marked  distinction 
as  to  the  will  which  is  to  govern  the  disposition  of  the  property  in  the  settlement ;  it 
is  to  be  emphatically  the  "  last  will,"  as  it  might  be  the  last  codicil,  and  the  testator 
accordingly,  by  calling  the  will  of  1862  his  ','  last  will,"  shews  that  he  intended  this 
alone  to  affect  the  property,  and  that  its  operation  should  be  confined  to  the  bequest 
of  the  annuity.  Ijhough  the  statute  says  that  the  will  is  to  speak  at  the  death  and 
to  operate  as  an  execution  of  all  powers,  still  it  means  all  valid  testamentary 
instruments,  and  it  merely  shifts  the  onus  of  proof.  Here  there  is  a  contrary 
intention,  apparent  from  the  words  used  and  the  disposition  of  the  property,  for  it 
would  be  inconsistent  to  pass  a  mere  reversion  under  the  will  of  1858,  wnich  directs 
an  immediate  sale  and  division.  Th^  cited  Barnes  v.  Vincent  (5  Moore,  P.  C.  201) ; 
Stoddart  v.  GraiU  (1  Maoq.  163);  Farrar  v.  Earl  of  fFmterim  (5  Beav.  1);  Oale  v. 
GaU  (21  Beav.  349). 

Mr.  Joshua  Williams,  for  Caroline  Wightman. 

Mr.  Selwyn,  in  reply. 

Feb.  13.  The  Master  of  the  Bolls  [Lord  Bomilly].  The  principal  question  in 
these  suits  is,  whether  the  will  of  the  testator,  which  beurs  date  we  3d  August  [325] 
1858,  is  a  due  execution  of  the  power  contained  in  a  settlement  of  16th  August  1862, 
under  the  statute  of  1  Vict  c.  26,  or  whether  a  contrary  intention  appears  by  the  will. 

Unless  a  contrary  intention  shall  appear  by  the  will,  the  effect  of  the  settlement 
was  to  revoke  the  whole  of  the  disposition  contained  in  the  first  will,  except  as  regards 
copyholds.  The  settlement,  however,  gives  a  power  to  the  testator  to  dispose  of  the 
freeholds  after  the  death  of  Mrs.  Bunn. 

I  think  I  must  look  at  the  settlement  and  at  the  testamentary  instrument  together, 
to  understand  properly  the  effect  of  them.  I  find  two  wills,  one  in  August  1858  and 
another  in  November  1862,  and  I  find  a  settlement  which  says  that  the  ireeholds  shall 
go  in  a  particular  manner,  unless  they  are  otherwise  appointed  in  and  by  my  last  will. 
If  both  these  wills  had  professed  to  deal  with  the  property  and  had  appointed  it  by 
several  and  inconsistent  devises,  it  is  clear  that  the  will  which  was  latest  in  date 
would  have  governed  the  disposition  of  this  property.  I  think  that  the  fact  of  making 
a  second  will  after  the  date  of  the  settlement  and  nJling  that  his  last  will,  is  evidence 
that  he  did  not  intend  his  first  will  to  operate  as  an  execution  of  the  power  contained 
in  the  settlement.  If  a  man  leave  several  wills,  all  of  which  are  intended  to  operate 
more  or  less  upon  his  property,  though  each  is  called  in  the  instrument  itself  "  his 
last  will,"  as  indeed  it  was  when  it  was  executed,  still  each  former  will  ceases  to  be 
the  last  will  when  another  is  executed,  and  this  is  so,  though  the  former  wills  are 
still  operative,  though  they  are  all  proved,  and  though  they  all,  legally  speaking, 
speak  from  the  death  of  the  testator.  A  testator  may  obviously  distinguish  between 
his  firsts  second  and  last  [326]  will,  as  he  may  between  his  first,  second  and  last 
codicil,  yet  they  all  speak  from  the  death  of  the  testator,  and  the  only  question  that 
arises  in  this  case  is,  in  my  opinion,  whether  he  has  made  such  a  distinction  here. 
Suppose  this  case : — ^That  a  testator  settled  property  on  A.  for  life,  with  remainder  to 
B.,  and  afterwards,  after  reciting  that  he  nad  made  three  wills  respecting  various 
portions  of  his  property,  the  settlement  directed  that  the  property,  the  subject  of 
the  settlement,  shomd,  after  the  death  of  B.,  go  according  to  the  directions  contained 
in  the  first,  or  in  the  second,  or  in  the  last  of  his  three  wills,  no  one,  I  think,  could 
doubt  that  this  would  operate  as  a  settlement  according  to  the  directions  contained 
in  that  one,  in  order  of  date,  of  the  three  wills  which  he  so  designated.  Suppose 
aeain  that  the  settlement,  after  reciting  that  he  had  made  a  will,  and  that  he  probably 
should  make  more  wills,  directed  that  the  property  settled  should  go  according  to  the 
directions  contained  in  the  last  of  his  wills,  I  think  the  same  effect  would  be  produced, 
and  I  also  think  that  the  same  effect  would  be  produced  if  he  directed  how.  the 

{>roperty  should  go,  if  he  did  not  otherwise  direct,  in  that  will,  which  should  be  the 
ast  of  the  wills  be  left 
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These  are,  in  mj  opinion,  only  different  modes  of  doing  the  same  thing,  viz., 
distineuishing  between  the  wills  he  leaves,  and  the  real  question,  I  think  is,  what  is 
done  here  1 

One  of  these  suits  is  a  suit  to  carry  into  execution  the  trusts  <rf  the  settlement 
and  I  find  that  he  directs  that  after  the  death  of  Mrs.  Bonn,  the  property  shall  go  as 
he  shall  appoint  by  his  last  will,  and,  in  default  of  such  appointment,  he  giTce  it  to 
her  absolutely.  Three  months  afterwards  he  makes  a  tnU,  which  he  caUs  his  last 
will,  it  is,  in  fact,  his  last  will,  although  there  is  [S27]  another  will  of  his  called  his 
last  will,  but  prior  in  date,  which  is  still. unrevoked.  By  this,  which  is  the  last  will  in 
foot,  so  far  as  the  date  of  execution  is  concerned,  he  makes  no  appointment  of  the 
freeholds.  In  this  state  of  circumstances,  I  think  tiiat  the  former  will  cannot  be 
brought  in  as  operating  so  &r  as  to  be  an  execution  of  the  power  contained  in  the 
settlement  of  August  1862.  It  is  clear  that,  to  any  person  not  versed  in  the 
technicalities  at  legal  language,  it  would  seem  obvious  that  when  a  man  who  has  made 
one  will  and  intends  to  make  another,  settles  property  so  as  to  go  in  a  particular 
manner,  unless  altered  by  his  last  will,  he  means  the  latest  in  date.  He  has  two  wills; 
he  does  not  say  "  as  appointed  by  my  wills  generally,"  but  by  "  my  last  will."  He 
might  have  made  as  many  wills  afterwards  as  he  thouj^t  fit  to  vary,  from  time  to 
time,  the  disposition  of  his  property,  merely  intending  that  ^e  last  will  should  be  that 
to  govern  the  exercise  of  the  power.  It  is  true  tiiat  a  testator  does  not  often  make 
more  wills  than  one,  intending  each  to  have  operation,  but  he  frequently  does  make 
many  codicils.  Would  there  have  been  any  difficulty  here  if  he  had  said  "  the  last 
codicil "  instead  of  "  the  last  will,"  and  so  have  reserved  the  power  of  altering  the 
devolution  of  the  property  by  the  exercise  of  the  power  by  the  last  codicil  he  made. 
If  I  adopted  the  other  view,  I  should  decide  that  the  words  "  last  will "  are  to  be 
converted  into  "  the  will  I  have  idready  made,"  or  "any  of  the  wills  I  may  leave,"  the 
more  so,  as,  in  fact,  the  settlement  is  virtually  a  revocation  of  everything  oontuned 
in  the  first  will,  with  the  exception  of  the  disposition  of  the  copyholds  which  he 


It  is  also  to  be  observed  that  there  might  have  been  a  very  good  reason,  operating 
in  the  testator's  mind,  for  allowing  the  wHl  of  1858  to  stand,  and  for  not,  by  his  will 
of  1862,  revoking  the  will  of  August  1858,  [328]  because  if  the  testator  had  acquired 
any  freehold  property  after  the  date  of  the  settlement,  it  would  have  passed  by  the 
first  will  and  not  by  the  settlement. 

I  am  therefore  of  opinion  that  the  will  of  August  1858  did  not  operate  as  an 
execution  of  the  power  contained  in  the  settlement  of  August  1862. 

With  respect  to  the  contract  for  the  property  at  Croydon,  as  this  contract  was 
entered  into  previously  to  the  execution  of  the  settlement  of  August  1862,  it  is 
subject  to  the  trusts  of  that  settlement,  as  freehold  estate  purchased  by  the  settlor, 
who  was  the  owner  thereof,  in  equity,  subject  to  the  pajrment  of  the  purchase-money. 

If  the  testator  bad  not  made  a  will  subsequent  to  the  settlement,  I  should  have 
held  that  the  first  will  was  an  execution  of  the  power,  but  as  it  is  I  declare  the  will 
of  1858  and  the  two  codicils  were  not  a  due  execution  of  the  power  contained  in  the 
settlement  of  1862,  and  that  Mrs.  Bunn  is  entitled  to  the  freeholds  and  leaseholds 
comprised  in  the  settlement. 

Feb.  20.  The  Master  of  the  Bolls  referred  to  a  case  of  Harwood  v.  Ooodright 
(Cowp.  87). 

[329]    Pbogtor  v.  Bobinsom.    Jan.  2S,  Feb.  14,  1866. 
[Affirmed,  15  L.  T.  481 ;  16  W.  R  138.] 

Deed  between  husband  and  wife  improperly  obtained  from  the  husband,  through  the 

wife's  solicitor,  who  took  a  benefit  under  it,  set  aside,  with  costs,  to  be  paid  by  such 

solicitor. 
Deed  by  which  a  husband  makes  a  provision  for  his  wife  in  case  of  a  future  separation 

is  radically  defective. 
A  delay  of  nine  years  in  seeking  to  set  aside  a  deed :  Held,  under  the  ciroumstances, 

accounted  for. 
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The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

Mr.  Selwyn  and  Mr.  Eay,  for  the  Plaintiff,  argued  ihat  the  provision  as  to  future 
separation  was  contrary  to  toe  policy  of  the  law,  and  invalidated  the  whole  deed,  for 
being  voluntary,  it  could  not  be  altered  or  reformed.  Secondly,  that  the  deed  had 
been  improperly  obtained  by  Mr.  Bobinson  and  ought  to  be  set  aside. 

They  referred  to  H v.  fF (3  Kay  &  J.  382) ;  Effertm  v.  Lord  BroumUno 

(1  H.  of  L.  Cas.  4) ;  Carbmight  v.  Cartwright  (3  De  G.  M.  &  G.  982) ;  Westmeath  v. 
Westmeath  (Jacob,  126,  and  1  Dow.  &  C.  519) ;  Hope  v.  Hcpe  (8  De  G.  M.  &  G.  731) ; 
VansUtart  v.  FanriUart  (2  De  G.  &  J.  249) ;  Hinle^  v.  Wettmeath  (6  Bam.  &  Ores.  200); 
Simpaon  v.  Lord  Rowden  (3  Myl.  &  Or.  97) ;  Dwramt  v.  TiOetf  (7  Price,  677) ;  Codaedge 
V.  Cocksedge  (U  Sim.  244). 

Mr.  Soutbgate  and  Mr.  Yilliers,  for  the  Defendant,  cited  Framptm  v.  Frampton 
(4  Beav.  287). 

Mr.  Selwyn,  in  reply. 

Feb.  14.  Thx  Mastbr  of  the  Boli^  [Lord  Bomilly].  This  is  a  suit  to  set  aside 
a  deed  executed  by  the  Plaintiff,  on  the  ground  of  inadequate  consideration,  [330] 
surprise  and  want  of  proper  legal  assistance  on  the  part  of  the  settlor,  and  also  as 
being  in  contemplation  of  the  future  separation  of  husband  and  wife. 

The  Plaintiff  was  possessed  of  a  small  property  of  the  value  of  about  £180  per 
annum,  when,  in  the  month  of  November  1846,  he  intermarried  with  his  present  wife, 
who  was  also  possessed  of  a  small  separate  property.  The  marriage  was  not  a  happy 
one,  and  they  soon  separated  and  lived  apart  for  some  time.  But,  in  March  1854, 
steps  were  taken  by  the  wife  for  a  renewal  of  intercourse;  some  meetings  and 
correspondence  took  place  between  their  respective  solicitors,  and  in  June  1854  the 
Defendant,  Mrs.  Proctor,  issued  a  citation  against  the  Plaintiff  for  the  restitutiou  of 
conjugal  rights.  The  Defendant,  Mr.  Bobinson,  was  her  solicitor  in  this  transaction, 
and  Mr.  Sharp  was  the  solicitor  of  the  Plaintiff.  In  July  1854  the  Plaintiff  and  his 
wife  returned  to  live  together  in  the  house  of  the  wife  at  a  place  called  Austwick,  but 
they  had  not  entirely  settled  their  differences,  and,  apparently  desirous  that  this  should 
be  done,  on  the  15th  July  1854  the  husband  and  wife  went  together  to  Mr.  Sharp, 
and  requested  him  to  draw  up  an  agreement  which  should  regulate  the  terms  on  which 
they  were  in  future  to  live  together.  This  he  declined  to  do  in  the  absence  of  Mr. 
Bobinson,  the  solicitor  for  Mis.  Proctor. 

On  the  8th  August  1854  Mrs.  Proctor  wrote  to  Mr.  Bobinson,  requesting  him  to 
come  over  to  their  house  to  make  some  arrangement.  Accordingly,  Mr.  Bobinson 
went  over  to  Austwick  and  prepared  an  agreement,  which  Mr.  Proctor  si^ed.  No 
persons  were  present,  except  the  Plaintiff,  his  wife  and  Mr.  Bobinson.  The  [331] 
agreement  was  made  between  Mr.  and  Mrs.  Proctor,  and  was  in  these  terms : — 

Ist  That  an  action  which  had  been  brought  by  Bobinson  for  goods  supplied  to 
the  wife  should  be  stayed.  2d.  That  the  rents  of  Mrs.  Proctor's  property  should 
be  received  by  herself  to  her  separate  use  till  a  certain  period.  3d.  That  the  subse- 
quent rents  should  be  received  by  Mr.  Proctor.  4th.  Mr.  Proctor  to  settle  an  annuity 
of  £60  upon  Mrs.  Proctor  payable  during  her  life,  to  commence  on  death  of  Mr. 
Proctor.  If  it  should  unfortunately  happen  that  Mrs.  Proctor  should  determine 
asain  to  live  separate  and  apart  from  Mr.  Proctor,  then  she  was  to  have  an  annuity 
o7  jC40  during  ner  life,  but  if  Mr.  Proctor  should  die  before  Mrs.  Proctor  the  said 
annuitr  of  £60  was  to  be  paid  to  her  in  lieu  of  the  annuity  of  £40  from  his  death. 
5th.  That  Mr.  Proctor  should  pay  Mr.  Bobinson  the  costs  of  business  transacted  by 
him  for  and  on  the  instructions  of  Mrs.  Proctor,  the  amount  to  be  ascertained  as 
soon  as  might  be  and  to  be  paid  by  annual  instalments  of  £40,  and  interest  in  the 
meantime  at  £4  per  cent.  6tb.  That  Mr.  Proctor  should  pay  his  wife's  debts  and 
liabilities  as  soon  as  be  could.  7th.  That  Mr.  Proctor  should  settle  the  furniture  in 
their  house  on  his  wife,  and  that  proper  deeds  and  assurances  to  carry  into  effect 
the  agreement  should  be  forthwith  prepared  and  executed.  8th.  If  Mr.  and  Mrs. 
Proctor  should  unfortunately  again  separate  before  Mr.  Proctor  received  rents  belong- 
ing to  Mrs.  Proctor  sufficient  to  reimourse  the  payments  made  in  the  sixth  item  of 
the  agreement,  he  was  to  receive  the  rents  until  he  should  be  repaid  the  balance,  but 
the  annuity  was  to  become  payable. 

Certainly  a  more  onensided  agreement,  even  if  legal,  could  scarcely  be  produced. 
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It  is  di£Boult  to  aee  what  benefit  the  Plaintiff  oonld  get  from  it ;  he  agreed  to  pay 
[3S^  Mr.  Robinson's  professional  charges  for  his  employment  by  Mrs.  Proctor,  for 
which  he,  the  Plaintiff,  was  not  liable ;  he  agreed  to  pay  her  debts  generally,  whether 
incurred  for  necessaries  supplied  to  her  or  not ;  he  agreed  to  settle  his  fimriture  on 
her  for  her  separate  use,  and  agreed  to  give  her  an  annuity  of  JC40  per  annum  if  they 
should  ever  live  separate  again ;  in  other  words,  if  she  should  think  fit  to  leave  hinL 
At  this  time,  as  it  is  shewn  by  the  letters  21  and  22,  the  Plaintiff  owed  little  or 
nothing  to  Mr.  Robinson,  and  no  claim  was  made  against  him  for  costs  incurred  for 
Mrs.  Proctor.  The  Plaintiff  was  also  wholly  ignorant  of  the  nature  and  amount  oi 
costs  incurred  by  his  wife.  The  Phuntiff  bad  no  professional  advice ;  Mr.  Bobinsoa 
knew  that  Mr.  Sharp  was  the  Plaintiff's  solicitor,  and  did  not  communicate  with  him, 
unfortunately  not  following  therein  the  course  adopted  by  Mr.  Sharp  towards  Mr. 
Robinson. 

It  is  obvious  that  if  the  matter  had  rested  diere,  this  was  an  sgreement,  the 
performance  of  which  could  never  have  been  enforced  in  any  Court  of  ^uity. 

Mr.  Robinson  returned  home  the  same  day  and  sent- a  copy  of  the  agreement  to 
the  Plaintiff,  and  also  wrote  to  Mr.  Sharp  to  inform  him  of  the  fact,  Nit  he  sent 
him  no  copy  of  the  agreement  To  this  Mr.  Sharp  sent  an  answer,  complaining  of 
Mr.  Robinson  so  acting  in  his  absence,  and  referring  to  his  own  oroosite  course 
of  proceeding,  and  to  which  Mr.  Robinson  sent  a  reply,  stating  and  excusing  his 
intention  of  persisting  in  his  course.  With  the  exception  of  these  letters,  I 
cannot  find  that  anything  occurred  between  this  8th  of  August  1854  and  the  16Ui 
May  1855. 

On  the  16th  of  May  1855  and,  as  it  seems,  without  any  previous  warning,  notice 
or  appointment,  the  [333]  Defendant,  Mr.  Robinson  and  his  clerk  Mr.  Green,  called 
on  the  Plaintiff  and  his  wife,  who  were  still  inhabiting  the  same  house  together  at 
Austwick.  When  they  arrived  there,  they  found  Mr.  Robert  Brown,  who  had 
married  a  niece  of  Mrs.  Proctor,  present  as  a  guest  Mr.  Brown  did  not  leave  till 
past  ten  at  night ;  during  his  presence  nothing  was  said,  but,  on  his  departure,  the 
deed  impeach^  was  produced,  ready  engrossed.  No  copy  of  it  had  been  sent  before- 
hand to  the  Plaintiff  or  bis  wife,  no  written  instructions  hsd  been  given  to  Mr.  Robinson, 
and  if  any  had  been  prepared  by  Mr.  Robinson,  they  were  never  seen  by  the  Plaintiff 
or  his  wife,  and  are  not  now  produced.  Even  the  agreement  of  August  previous  was 
not  produced  and  compared  with  the  deed.  The  deed  itself,  which  is  a  long  one, 
was  discussed  for  about  two  hours,  and  was  then  duly  executed  by  the  parties  to 
it  at  about  half  an  hour  after  midnight.  After  the  execution  of  it,  the  company, 
consisting  of  the  Plaintiff  and  his  wi^  and  the  solicitor  and  his  clerk,  continued  to 
discourse  for  about  three  hours,  and  left  between  three  and  four  o'clock,  early  in  the 
morning  of  the  17th  of  May  1855. 

The  deed  does  not  entirely  follow  the  agreement ;  some  additions  were  made,  one 
of  which,  though  much  relied  upon  by  the  Plaintiff's  counsel,  has  made  but  little 
impression  upon  me ;  it  is,  that  the  furniture,  which  is  settled  for  the  separate  use  of  Mrs. 
Proctor,  with  power  to  her  to  appoint  it  by  will,  is  given,  in  default  of  appointment,  to 
the  daughters  of  Mr.  Robinson.  Judging  from  the  schedule  to  the  deed,  the  furniture 
does  not  appear  to  be  much,  and  the  prospect  of  obtaining  it  is  remote,  as  it  depends 
on  the  contingency  of  Mrs.  Proctor  not  otherwise  disposing  of  it. 

The  deed  itself,  however,  is  radically  defective  in  [334]  various  other  respects. 
In  the  first  place,  it  is  made,  as  I  observed  of  the  agreement^  in  contemphitiou  of  the 
future  separation  of  Mr.  and  Mrs.  Proctor,  and  the  effect  of  this  clause  is,  to  give 
her  £40  per  annum,  by  way  of  premium,  if  she  chose  to  leave  her  husband.  It 
is,  as  it  appears  to  me  and  as  I  observed  of  the  agreement,  without  sufficient  con- 
sideration as  regards  the  husband.  The  suits  in  the  Divorce  Court  had,  in  fact, 
been  terminated,  except  as  to  costs,  by  the  cohabitation  of  Mr.  and  Mrs.  Proctor 
beginning  in  July  1854,  and  continued  since  that  time — a  period  of  ten  months.  By 
this  deed  Mr.  Proctor  agrees  to  pay  £417  costs  of  Mrs.  Proctor,  for  which  he  was 
not  liable,  the  propriety  of  which  claim,  even  as  against  Mrs.  Proctor,  he  was  wholly 
incapable  of  judging  of,  and  respecting  which  he  could  consult  no  one,  for  the  bill  of 
costs  and  cash  account  were  then  produced  to  the  Plaintiff  for  the  first  time  and  were 
not  left  with  him  ;  he  had  never  seen  a  copy  of  the  deed  before ;  he  had  no  independent 
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advice,  and  he  executed  the  deed  on  the  unexpected  apph'cation  at  midnight,  after 
dinner  and  subsequent  libationa ;  not  that  I  mean  to  insinuate,  by  that  observation, 
that  there  is  the  least  evidence  that  Mr.  Proctor  was  in  the  alightest  degree  intoxi- 
cated. But  how  is  it  possible  that  a  deed  can  stand,  executed  at  such  a  time  and 
accompanied  by  such  circumstances  7  The  husband  alone  is  the  party  who  gains 
nothing  and  gives  up  all,  his  wife  gets  her  debts  paid,  she  gets  an  annuity  of  £60  per 
annum  after  the  husband's  death,  and  £40  per  annum  during  his  life  if  she  thinks  fit 
to  cast  him  off,  and  she  gets  the  settlement  of  her  property  to  her  separate  use.  Her 
solicitor  gets  the  payment  of  his  costs  secured  on  ample  security,  without  taxation 
and  without  examination,  he  gets  the  wife  to  use  her  influence  to  obtain  the  execution 
of  the  deed  from  her  husband  (for  such,  I  think,  is  the  fair  inference  to  be  drawn 
from  the  evidence),  on  the  assumption  [336]  that  she  will  be  provided  for  for  life, 
whether  she  leaves  her  husband  or  not,  and  yet  he  never  tells  her  that  such  a  stipula- 
tion is  wholly  void  and  cannot  be  enforced,  and  all  this,  I  repeat,  done  at  midnight, 
without  either  the  one  or  the  other  having  had  any  independent  advice. 

If  this  provision  about  future  separation  had  been  the  only  thing  contained  in  the 
deed,  the  rule  of  Lord  Gotteuham  in  Simpson,  v.  Lord  Howden  (3  Myl.  &  Or.  97),  might 
have  been  applied,  but  this  deed  is  open  to  the  many  other  objections  which  I  have 
stated,  and  which  this  Court  cannot  but  disapprove  of.  The  more  it  is  examined  the 
more  faulty  it  appears. 

Unless  the  Plaintiff  ia  barred  by  acquiescence  the  decree  appears  to  me  to  be  of 
course.  The  transaction,  however,  took  place  in  May  1856,  and  this  bill  is  not  filed 
till  24th  June  1864,  upwards  of  nine  years  after  the  transaction  took  place.  The 
Plaintiff  alleges  that  he  never  discovered  what  the  real  contents  of  the  documents 
were  until  the  middle  of  the  year  1863,  when  Mr.  Robinson,  nnder  the  powers  con- 
tained in  the  deed,  having  contracted  to  sell  a  property  called  Bents  (a  part  of  the 
estate  comprised  in  the  deed  in  question  of  May  1853),  the  purchaser  required  the 
concurrence  of  the  Plaintiff  in  the  conveyance,  who  referred  the  matter  to  hia  solicitor, 
who  thereupon  discovered  the  whole  affair  and  duly  explained  it  to  the  Plaintiff  and 
his  wife. 

I  have  examined  the  evidence  carefully,  to  see  if  I  could  discover  anything  to 
discredit  this  statement.  The  only  thing  I  have  observed  ia  that  Mr.  Bobinson 
received  the  rents  of  the  property  which  had  originally  belonged  to  Mrs.  Proctor  and 
which  was  included  in  the  indenture  [336]  of  May  1855,  and  had  made  pavments 
thereout  to  them,  which  struck  me  at  first  as  acquiescence  on  the  part  of  the  Plaintiff. 
But,  on  further  examining  the  matter,  I  am  of  opinion  that  this  is  not  any  evidence 
of  knowledge  on  the  part  of  the  Plaintiff  of  the  contents  of  the  deed,  for  the  receipt 
of  rents  by  Mr.  Bobinson  was  not  in  accordance  with  the  provisions  of  the  deed,  and 
must,  therefore,  have  depended  on  some  arrangement  distinct  from  it,  and  cannot 
therefore  be  treated  as  an  acquiescence  to  the  deed. 

It  is  next  to  be  observed  that  no  copy  of  the  deed  was  ever  sent  to  the  Plaintiff, 
nor  do  I  find  that  any  accounts  were  sent  or  communications  made  to  him,  which 
were  inexplicable,  except  by  reference  to  the  deed,  or  that  the  provisions  of  the  deed 
were  ever  referred  to  for  the  purpose  of  explaining  such  accounts  or  such  communica- 
tions. It  is  true  that  shortly  before  the  oill  was  filed,  and  since  the  Plaintiff  was 
made  acquainted  with  the  matter  by  his  solicitors  in  1863,  Mr.  Bobinson  has  sent  in 
an  account  to  the  Plaintiff,  containing  an  account  of  his  receipta  and  payments  and 
of  his  professional 'costs.  This,  beginning  with  the  £417  mentioned  in  the  deed,  and 
adding  to  it  the  costs  of  the  transaction  itself,  together  with  interest  and  the  subse- 
quent accounts  down  to  the  time  of  the  delivery  of  the  accounts,  amount  in  the 
whole  to  the  sum  of  £1059,  19s.  But  this  is  the  first  direct  notice  to  the  Plaintiff, 
proceeding  on  the  footing  of  the  indenture,  which  I  have  been  able  to  find  in  the 
evidence  which  would  disclose  to  the  Plaintiff  the  real  nature  of  the  transaction  he 
had  entered  into  in  May  1855. 

I  think,  notwithstanding  the  elaborate  statement  of  Mr.  Bobinson  and  hia  clerk 
that  the  deed  was  explained  to  the  Plaintiff  clause  by  clause,  beginning  at  half-FSST]- 
past  ten  o'clock  at  night  and  continuing  during  the  two  succeeding  hours,  during 
which  time,  however,  it  is  proved  that  though  Mr.  Robinson  and  hia  clerk  drank 
nothing,  the  opposite  waa  the  case  with  the  Plaintiff  and  his  wife. 
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Notwithstanding  this  evidence,  I  have  been  unable  to  come  to  the  comdasion  that 
the  Plaintiff  did  understand  this  explanation,  and  I  have  come  to  the  conclusion  t^ 
it  was  not  till  the  middle  of  1863  that  he  did  really  know  what  he  had  been  asked  to 
do,  and  what  he  had  done  in  May  18d6.  Having  come  to  this  condusion,  I  am  of 
opinion  that  no  laches  can  tell  against  the  Plaintiff  in  this  case,  and  that  the  deed  and 
preliminary  agreement  must  both  be  delivered  up  to  be  cancelled.  Such  -being  mj 
opinion,  it  follows,  as  a  matter  of  course,  that  Mr.  Robinson  must  pay  the  costs  of 
tnis  suit.  Mr.  Ellis  I  understood  did  not  appear  and  had  not  acted  in  the  trusts,  and 
has  not  therefore  incurred  any  costs ;  if  this  be  erroneous,  the  Plaintiff  most  pay  hii 
costs  and  add  them  to  his  own,  and  recover  both  against  Mr.  Bobinson.  The  other 
Defendants  can  have  no  costs.  They  are  Mrs.  Proctor  and  the  two  daughters  of  Mr. 
Robinson,  they  will  neither  have  to  pay  nor  receive  costs. 

NoTB. — A£Brmed,  in  substance,  by  the  Lords  Justices  (15  L.  T.  431). 


[338]    Re  UsTiOKE.     Feb.  23,  26,  1866. 

[S.  C.  14  W.  B.  447.    See  In  re  AmMs  Trusts,  1870,  L.  R.  10  Eq.  268.] 

The  words  "survivors  and  survivor"  of  parents  construed  strictly,  although  the 
children  of  some  of  them  took  an  interest  in  remainder. 

The  testator,  by  his  will  (1844),  bequeathed  his  personal  estate  in  trust  for  all  Uie 
children  of  his  niece,  Georgiana  Beauchant,  who  should  attain  twenty-one,  equally. 

Bv  a  codicil  (1848),  the  testator,  iu  reference  to  the  above  bequest,  directed  that 
the  share  of  each  daughter  of  his  niece  should  be  paid  to  her  for  her  separate  me 
without  power  of  anticipation,  and  that  after  the  decease  of  each  such  dauditer,  the 
securities,  the  dividends  and  interest  whereof  were  so  payable  during  her  lifetime  to 
such  daughter,  should  go  to  and  be  divided  equally  between  her  children  and  the 
issue  of  her  children,  to  be  vested  and  payable  at  the  times  and  in  manner  therein 
mentioned ;  and  if  there  should  be  no  such  child  of  such  party  so  dying,  then  that 
the  trustees  should  stand  possessed  of  the  said  trust  monies  and  securities  in  trust  for 
the  survivors  or  survivor  of  aUthe  children  of  his  niece,  and  the  same  should  go  to  and  be 
enjoyed  by  them,  and  their,  his  and  her  children,  subject  to  the  same  trusts  and  the 
same  restrictions  in  all  things,  so  far  as  the  same  were  applicable  thereto,  as  were 
thereinbefore  declared  of  the  original  share  of  each  of  the  daughters  of  his  said  nieoa 
There  was  no  gift  over  if  they  all  died  without  issue. 

The  testator  died  in  1851.  His  niece  had  seven  children,  all  of  whom  attained 
twenty-one. 

Theophilus,  one  of  the  niece's  children,  died  in  July  [339]  1864,  leaving  children, 
and  Ann,  another  of  such  children,  died  in  December  1864. 

The  one-seventh  share  of  Ann  had  been  paid  into  Court  by  the  trustees,  and  a 

Eetition  was  now  presented  to  have  the  rights  of  the  parties  to  it  declared,  and  to 
ave  the  fund  transferred. 

Mr.  Baggallay  and  Mr.  C.  Hall,  for  some  of  the  children  of  the  niece,  argued  that 
the  children  of  Theophilus  took  no  interest  in  Ann's  share,  inasmuch  as  Theophilui 
did  not  survive  Ann. 

Mr.  Selwvn  and  Mr.  Bowcliffe,  for  the  children  of  Theophilus,  argued  that  the 
words  "  survivors  or  survivor  "  were  to  be  construed  "  others  or  other ; "  that  it  was 
impossible  to  suppose  that  the  interest  in  remainder  of  the  children  of  Theophilus  who 
survived  Ann  could  depend  on  the  father  surviving  her. 

Mr.  E.  Bomilly,  for  the  trustees. 

The  following  authorities  were  referred  to :—Be  Keep's  WiU  (32  Beav.  132);  A 
Corletes  Trusts  (Johns.  591);  Eyre  v.  Marsden  (4  MyL  &  Cr.  231);  Jarman  on  Wills 
(vol.2,  p.  751  (3d  edit.)). 

The  Master  of  the  Rolls  [Lord  Bomilly].  My  opinion  is  that  the  words 
"  survivors  or  survivor  "  must  be  read  as  they  stand,  and  that  it  would  be  impossible 
to  hold  otherwise,  unless  I  made  a  new  will  for  the  testator.    None  of  the  othw 
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clauses  require  the  words  "  survivors  or  survivor  "  to  be  read  "  others  or  other,"  [340] 
aad  it  is  admitted  that  there  is  no  gift  over.  I  think  that  the  tendency  of  all  modem 
authorities  is,  to  hold  that  the  word  "survivor"  must  have  its  ordinary  plain 
meanine. 

I  will  look  at  the  oases ;  but  those  in  which  there  is  a  gift  over,  if  the  whole  class 
die  without  issue,  are  quite  distinct,  for  there  would  be  an  intestacy,  unless  the  words 
were  construed  "  others  or  other." 

Feb.  23.  The  Master  of  the  Rou&  I  have  looked  at  the  cases,  and  I  am 
clearly  of  opinion  that  the  words  "  survivors  or  survivor,"  in  this  will,  must  be  con- 
Btrued  literallv,  and  that  I  cannot  change  them  into  "  others  or  other."  They  mean 
surviving  in  the  proper  sense  of  the  term. 

[340]    Brett  v.  Cabhichael.    March  10,  1866. 

[S.  C.  35  L.  J.  Ch.  369  J  14  L.  T.  247 ;  14  W.  R  507.] 

After  a  decree  in  an  administration  suit  for  payment  of  the  debts  and  of  the  remain- 
ing assets  to  the  parties  entitled,  persons  in  France,  claiming  as  creditors,  and  who 
had  not  come  in  under  the  decree,  took  proceedings  there  against  the  executors  : 
on  the  petition  of  the  executors  the  order  for  payment  to  the  beneficiaries  was 
stayed. 

Under  the  decree,  made  in  1864  in  an  administration  suit,  the  usual  accounts  had 
been  taken  and  the  creditors  who  had  come  in  had  been  found  by  the  certificate  of 
the  Chief  Gerk.  These  debts  had  been  paid,  and,  by  an  order  made  in  July  1865,  a 
compromise  between  the  parties  was  confirmed,  and  the  distribution  of  the  funds  had 
been  directed. 

After  this,  certain  alleged  creditors  of  the  testator,  resident  in  France,  had  com- 
menced proceedings  there  [341]  gainst  the  executors  in  respect  of  their  alleged  claims. 
The  testator's  assets  were  all  in  England  and  still  remained  undistributed,  and  there 
was  no  personal  representative  of  the  testator  in  France. 

Under  these  circumstances,  the  executors  presented  a  petition  to  stay  the  distribu- 
tion of  the  assets  until  the  detisrmination  of  the  proceedings  in  France,  and  for  proper 
inquiries  and  directions. 

Mr.  Hemming,  in  support  of  the  petition,  argued  that  both  the  rights  of  the 
creditors  in  France  and  oi  the  executors  here  ought  to  be  protected. 

Mr.  Baggallay  and  Mr.  Holmes,  for  the  Plaintiff,  and  Mr.  Kay,  Mr.  Osborne,  Mr. 
Morgan  ana  Mr.  Macnaghten,  for  other  parties,  resisted  the  application.  They 
argued  that  the  decree  of  this  Court  ought-  not  to  be  stayed  by  parties  in  France,  who 
had  neglected  to  come  in,  especially  as  their  claim  was  of  a  very  doubtful  description, 
and  that  it  would  be  unjust  to  keep  the  parties  out  of  their  money  until  the  legal 
proceedings  in  France  had  terminated. 

The  Master  of  the  Bolls  [Lord  Bomilly].  It  is  constantly  the  practice  to 
allow  creditors  to  come  in  before  the  final  distribution  of  the  assets.(l) 

What  I  shall  do  is  this : — I  shall  stay,  for  the  present,  the  order  for  distribution. 
The  claimants  abroad  (the  executors  know  who  they  are)  must  be  informed,  that 
unless  thev  come  in  on  or  before  the  first  day  of  next  term,  I  shall  distribute  the  fund 
as  it  stands.  Advertisements  of  that  fact  must  be  inserted  in  the  Moniteur,  and  the 
rest  of  the  petition  must  stand  over. 

[342]    Bedford  v.  Bedford.    March  24, 1866. 

A  sole  Plaintiff  having  died  after  decree,  an  order  to  revive  against  his  devisee  was 
made,  under  the  15  &  16  Vict.  c.  86,  s.  52. 

This  was  a  suit  for  the  administration  of  the  real  and  personal  estate  of  a  testator. 
After  the  decree  had  been  made  the  sole  Plaintiff  died. 

(1)  Lashley  v.  Hogg,  11  Yes.  602  ;  GUUtpie  v.  Alexander,  3  Russ.  130. 
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Mr.  C.  ftwwne  now  asked  for  an  order  to  revive  under  the  15  Se  16  Vict.  c.  86,  i. 
62.  He  referred  to  Dendy  v.  Dendy  (5  W.  Bep.  221);  fFiUimu  v.  mUiams  (9  W. 
Bep.  296) ;  Jaekson  v.  fFard  (1  OifL  30) ;  and  Lcatrie  v.  Chuft  (32  Beav.  117) :  see  alao 
Eyre  v.  Brett  (34  Beav.  441);  and  Earl  Dwrham  t.  Legard  {Ibid.  442);  woA  observed 
that  a  decree  having  been  made,  the  order  now  asked  would  not,  as  it  would  before 
decree,  be  open  to  we  objection,  that  it  would  be  obtaining  a  supplemental  decree 
before  a  decree  had  been  made  in  the  original  cause. 

The  Mastkb  of  tthk  Bolls  [Lord  Bomilly].  I  think  that  does  make  a  distinction. 
Take  the  order. 

[343]    Halb  v.  Bushill.    March  2,  1866. 

[S.  G.  35  L.  J.  Ch.  381 ;  14  L.  T.  246 ;  12  Jnr.  (N.  S.)  243 ;  14  W.  R  495.] 

A  testator  had  granted  to  the  Plaintiff  the  right  of  pre-emption  of  an  estate  which 
he  had  previously  devised  to  an  infant.  Tne  Plaintiff  exercised  his  option  after 
the  testator's  death  and  filed  his  bill  against  the  infant  and  executor  for  specific 
performance.    The  Court  gave  no  costs  against  the  Defendants. 

In  1859  the  testator,  Mr.  Mallalue,  granted  to  the  Plaintiff,  Hale,  a  lease  of  a 
farm  for  seven  years,  with  the  option  of  purchasing  it  within  that  period.  The 
testator  had,  in  the  previous  year  (1858),  devised  the  ntrm  to  the  infant  Defendant 

The  testator  died  in  1861,  and  in  1864  the  Plaintiff  exercised  his  option  of 
purchasing  the  farm ;  but,  it  being  vested  in  an  infant,  he  was  compelled  to  institute 
this  suit  to  obtain  a  specific  performance  and  conveyance. 

Mr.  H.  Humphreys,  for  the  Plaintiff,  argued  that  the  testator's  estate  was  liable 
to  pay  the  costs  of  this  suit  which  had  been  occasioned  by  his  act  He  cited  Pvrser 
V.  Darby  (4  Kay  &  J.  1)  ;  The  Eastern,  Coimties  Railway  Company  v.  Tv^^kU  (3  Bailw. 
Ca.  133);  The  Midland  BaHway  Company  v.  Westcomb  (U  Sim.  57);  In  re  fFeeding's 
Estate  (4  Jur.  (N.  S.)  707). 

Mr.  Baggallay,  for  the  infant  This  was  not  an  absolute  contract  for  sale,  but  a 
mere  option  to  become  purchaser.  There  was  no  contract  to  purchase  until  after  the 
testator's  death,  when  the  option  was  exercised,  and  the  difficulty  is  accidental  and 
attributable  to  no  one.  There  should  be  no  costs  given  on  either  side.  He  relied  on 
Bantterman  v.  Clarke  (3  Drew.  632). 

[344]  Mr.  Dickinson,  for  the  executor,  contended  that  no  costs  were  payable, 
there  being  no  real  default 

Mr.  Humphreys,  in  reply. 

The  Master  of  the  Bolls  [Lord  Bomilly].  When  I  find  conflicting  decisions, 
I  must  necessarily  follow  the  one  which  appears  to  me  to  be  that  most  consonant  with 
reason  and  equity.  I  shall  follow  Bannerman  v.  Clark,  which  appears  to  be  more 
reasonable  and  which  was  not  cited  before  the  Vice-chancellor  when  he  decided 
Purser  v.  Darby. 

If,  after  a  contract  for  the  sale  of  an  estate,  the  vendor  intentionally  did  some  act 
to  embarrass  the  title,  this  Court  would  make  him  or  his  estate  pay  the  costs  of  it. 
But  the  fact  of  the  death  of  the  vendor  or  his  not  having  made  his  will  or  of  his  not 
having  disposed  of  the  property,  would  not  appear  to  me  to  be  such  a  case. 

I  express  no  opinion  of  how  the  case  would  stand,  if,  immediately  after  a  contract 
for  sale,  a  testator  made  a  will  and  devised  the  legal  estate  to  an  infant  But  the 
difficulty  here  arose  from  the  act  of  God,  and  the  wul  was  made  prior  to  the  contract, 
which  merely  gave  an  option  and  which  the  Plaintiff  never  exercised  in  the  testator's 
lifetime. 

I  am  of  opinion  that  no  costs  ought  to  be  given  in  this  case. 
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[346]    Ex  parte  Thk  Trustbxs  of  the  Birmingham  Blue-Coat  School. 

March  10,  12,  1866, 

[S.  C.  L.  R  1  Eq.  632 ;  35  L.  J.  Ch.  837.    See  In  re  Adamufs  Will,  1868, 
17  L.  T.  641 ;  In  re  WWdnsm's  Estate,  1870,  L.  R.  9  Eq.  344.] 

By  an  Act  of  Parliament,  funds  in  Court  were,  by  way  of  interim  investment,  to  be 
laid  out  in  "  Navy,  viotualliug  or  Exchequer  bills."  But,  under  the  23  &  24  Vict, 
c.  38,  and  the  Qeneral  Orders  of  the  1st  of  February  186],  the  Court  allowed  them 
to  be  invested  in  consols. 

By  a  Private  Act  of  Parliament,  8  &  9  Vict.  c.  xxvii.  confirming;  a  scheme  for  the 
management  of  the  charity,  the  trustees  were  empowered  to  sell  all  trees,  stone,  coal, 
ironstone,  brickearth,  clay,  loose  sand  and  gravel.  The  produce  was  to  be  paid  into 
Court,  and  applied  in  the  purchase  of  freeholds  near  Birmingham.  By  the  15th 
section,  the  money,  until  applied,  was  "  from  time  to  time  to  be  laid  out,  under  the 
direction  of  the  Court,  in  the  purchase  of  Navy,  victvalling  or  Exehe^er  bills." 

A  sum  of  X2895,  arising  from  the  sale  of  clay,  sand  and  gravel,  had  been  paid  into 
Court,  and  the  trustees,  by  this  petition,  asked  that  it  might  be  invested  in  consols. 

Mr.  Speed,  in  support  of  the  jaetition,  referred  to  the  23  &  24  Vict.  c.  38,  and  to 
the  General  Orders  of  the  let  of  February  1861  (30  Beav.  651),  and  he  argued  that, 
notwithstanding  the  terms  of  the  Special  Act^  the  fund,  being  "  cash  under  the  control 
of  the  Court,"  might  be  invested  in  consols. 

He  also  referred  to  Morgan's  Pr.  (pp.  301,  684). 

The  Master  of  the  Roli^  [Lord  Romilly]  doubted  whether  such  an  order  could 
be  properlv  made. 

[3461  March  12.  Mr.  Speed  produced  an  order  in  Re  MUford^s  Estate,  in  which  Vice- 
chancellor  Wood  had  authorized  a  fund,  directed  to  be  laid  out  in  Exchequer  bills,  to 
be  invested  in  consols. 

The  Master  of  the  Bolls.    I  will  follow  that  authority. 


[346]    Re  The  Hvmber  Iron  Works  Company.    March  12,  IS,  1866. 

[S.  C.  L.  R  2  Eq.  15;  14  L.  T.  216;  12  Jur.  (N.  S.)  266.  Not  followed.  In  re 
European  Banking  Company,  1866,  L.  R  2  Eq.  521.  Considered,  In  re  Anglo- 
Egyptian  Ncmigation  Company,  1869,  L.  R.  8  Eq.  660 ;  In  re  Times  Life  Assurance 
and  Guarantee  Company,  1869,  L.  R  9  Eq.  385.] 

Rules  as  to  costs  upon  petitions  to  wind  up  public  companies. 

When  the  Court  makes  no  order  on  a  petition  to  wind  up,  the  shareholders  supporting 
it  get  no  costs,  and  the  shareholders  resisting  it  get  no  costs  unless  personally 
assailed.  But  when  the  Court  makes  the  winding-up  order,  the  shareholders  or 
creditors  supporting  it  get  one  set  of  costs  between  them. 

On  the  20th  of  February  1866  the  shareholders  of  this  company  confirmed  a 
resolution  for  winding  it  up  voluntarily,  and  for  appointing  Mr.  Child,  the  liquidator, 
at  a  considerable  salaiT. 

On  the  27th  of  february  1866  Messrs.  Latban  and  Smith,  creditors  of  the  com- 
pany, presented  a  petition,  through  the  company's  solicitors,  for  winding  it  up  under 
the  supervision  of  the  Court,  and  for  continuing  Mr.  Child  as  the  liquidator. 

Upon  this,  Mr.  Witham,  a  large  judgment  creditor  of  the  company,  presented  a 
second  petition  for  winding  it  up  compulsorily.  He  suggested  that  the  first  petition 
had  been  presented  in  collusion  with  the  company,  in  order  to  continue  the  voluntary 
winding  up  and  to  retain  Mr.  Child  in  the  management,  contrary  to  the  interests  of 
the  creditors.     This  second  petition  could  not  be  heard  until  the  17th  of  March. 

Mr.  Selwyn  and  Mr.  Marten  now  (12th  March)  appeared  on  behalf  of  Messrs. 
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Latham  and  Smith,  and  agreed   to  take  an   order  for  winding  up  the  compuj 
compulsorily. 

[347]  Mr.  Roxburgh,  for  Mr.  Witham,  said  that,  in  that  case,  it  would  be 
unnecessary  to  bring  on  his  petition  on  the  17th  of  March.  He  asked  to  withdraw  it^ 
and  for  his  costs.     He  cited  In  re  Marlborough  Clvh  Compamiy  (1  L.  K.  (Eq.)  216). 

Mr.  Ba^allay  and  Mr.  Druce,  for  the  company. 

Mr.  Jessel,  Mr.  Southgate,  Mr.  Bagshawe  and  Mr.  F.  Harrison  appeared  for  other 
large  creditors  to  insist  on  a  compulsory  winding  up.    They  asked  for  their  costs. 

March  13.  Thb  Mastes  of  the  :koLLS  [I^rd  Bomillj].  I  have  considered  the 
question  of  costs  in  this  case,  and  I  shall  presently  state  the  rule  which  I  have 
adopted  and  expressed,  and  which  I  intend  to  follow.  But  the  case  of  Mr.  Witham 
is  an  exception,  and  does  not  come  Mrithin  the  ordinary  rule ;  for  I  think  that  he  is 
entitled  to  the  costs  of  his  petition,  presented  by  him  under  peculiar  circumstaDcet. 
The  other  petition  was  really  the  petition  of  the  company,  asking  the  continuance  of 
this  ofiGcial  liquidator.  Mr.  Witham  was,  therefore,  justified  in  presenting  his  petition, 
which  was  a  proper  one  for  the  purpose,  and  I  shall  allow  him  his  costs  out  of  the 
estate. 

With  respect  to  the  other  creditors,  two  cases  are  to  be  considered  in  determining 
the  proper  rule ;  one  where  the  Court  refuses  to  make  any  order,  and  the  other  where 
it  makes  the  order  to  wind  up  the  company.  The  rules  as  to  costs  are  separate  and 
distinct  in  these  two  cases. 

[348]  I  will  take  the  first  case,  where  the  Court  refuses  to  make  the  order.  In 
that  case,  I  shall  adopt  the  rule  which  I  stated  yesterday  in  the  Anglo-Grtek  out 
(35  Beav.  399),  namely,  that  where  the  Court  reiuses  to  make  the  order,  the  com- 
pany opposing  the  order  will  have  their  costs  from  the  Petitioner.  But  contribo- 
tones,  shareholders  or  creditors,  who  appear  and  support  the  petition,  cannot  have 
their  costs,  for  as  they  come  to  support  the  Petitioner  they  cannot  have  their  ooeta 
from  him.  As  to  those  who  appear  to  oppose  the  petition,  I  shall  give  them  no 
costs,  except  where  a  persontd  charge  is  made  against  them  of  such  a  character  as  to 
justify  them  in  appearing  and  opposing  the  petition.  If  they  be  free  from  blam^  and 
if  the  charges  against  them  are  disproved,  I  shall  give  them  their  costs,  to  be  paid  by 
the  Petitioner. 

In  the  other  case,  where  the  Court  grants  the  prayer  of  the  petition,  it  gives  no 
costs  to  those  who  appear  to  oppose  it,  for  the  Court  makes  the  order  e^ndnst  them. 
The  Court,  however,  gives  costs  to  the  company  out  of  the  estate.  Where  share- 
holders or  creditors  appear  for  and  support  the  petition  which  asks  that  the  company 
may  be  wound  up,  and  the  Court  makes  the  order,  it  allows  them  one  set  of  costs. 

I  have  written  down  the  rule  thus : — 

"  Where  the  Court  refuses  to  make  any  order,  the  shareholders  supporting  die 

?9tition  get  no  costs,  and  the  shareholders  resisting  the  petition  get  no  costs  from  the 
etitioner,  unless  personally  assailed.  Where  the  Court  makes  the  order  to  wind  ap^ 
and  shareholders  or  creditors  appear,  together  or  separately,  to  support  it,  one  set  of 
costs  is  given  amongst  them  out  of  the  estate." 

[349]  In  this  case  there  are  four  cieditors  who  appear,  and  they  must  arrange  how 
the  one  set  of  costs  is  to  be  distributed  amongst  them. 


[3^]    Re  The  Constantinople  and  Albxandba  Hotel  Company. 

March  12,  1866. 

Under  a  windine  up  of  a  company,  a  party  claiming  as  a  creditor  must  either  submit 
to  produce  all  documents  in  his  possession  relating  to  his  claim,  or  it  will  be 
disallowed. 

An  order  had  been  made  to  wind  up  this  company,  and  Messrs.  Smith  &  £ldboroa^ 
claimed  to  be  creditors  of  the  company  for  £8000.  The  official  liquidator  took  oat  a 
summons  calling  on  Messrs.  Smith  &  Eldborough  to  make  the  usual  affidavit  of 
documents  in  their  possession  and  to  produce  them.    The  Chief  Clerk  proposed 
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making  the  usual  order,  but  the  olaimaots  disputed  his  jurisdiction  and  asked  for  an 
adjournment  into  Court,  which  wad  granted. 

Mr.  Bevir,  in  support  of  the  application.  The  practice  under  the  Winding-up 
Act  is  similar  to  tiiat  in  a  creditors'  suit.  It  is  the  ordinary  course  in  creditors'  suits 
to  make  the  claimant  produce  all  documents  relating  to  his  claim.  He  referred  to 
the  16  &  16  Vict.  o.  86,  s.  18. , 

Mr.  Locock  Webb,  for  the  claimants.  This  is  the  first  application  of  this  sort, 
and  the  statute  referred  to  onlv  applies  to  suits.  The  case  of  a  creditor  is  very 
different^  for  creditors  are,  after  decree,  as  it  were,  parties  to  the  suit 

Thb  Master  of  the  Bolls  [Lord  BomillyJ.  In  creditors'  suits  it  is  mv 
practice,  if  a  claimant  does  not  bring  forward  his  papers,  to  disallow  his  debt,  and  I 
follow  the  same  course  when  winding  up  companies.  [360]  I  cannot  make  the  order 
on  these  claimants  compulsorily,  but  I  must  disallow  their  claim  unless  they  bring  in 
all  the  documents.  No  one  can  properly  prove  his  debt  without  producing  all  the 
documents  relating  to  it.  The  Bespondents  must  pay  the  costs.  (NoTB. — ^See  25  & 
26  Vict.  c.  89,  s.  115,  117.) 

[360]    George  v.  George  (No.  1).    March  24,  1865. 

Distinction  between  a  decree  to  administer  the  estate  of  A.  B.  and  a  decree  directing 
his  legal  personal  representative  either  to  admit  assets  or  to  account. 

When,  after  a  decree  directing  a  legal  personal  represeutative  to  admit  assets  or 
account^  he  pays  debts,  he  will  be  allowed  them,  though  the  estate  should  prove 
deficient.  But  when  such  a  payment  is  made  after  a  decree  for  the  administration 
of  the  estate  the  rule  is  otherwise. 

A  testator,  W.  W.,  died  in  1841,  and  Greaves  and  Wright  were  bis  executors  and 
trustees.  Greaves  died  intestate  in  1859,  and  Bagshawe  was  his  representative.  In 
1861  the  usual  decree  was  made  for  the  administration  of  the  estate  of  W.  W.  the 
testator.  The  decree  also  "  ordered  that  what  should  be  coming  from  Greaves  should 
be  answered  by  the  Defendant  Bagshawe,  his  administrator,  out  of  his  estate  come  to 
his  hands  in  a  due  course  of  administration.  And  in  case  Bagshawe  should  not  admit 
assete  of  Greaves  sufficient  for  the  purpose  aforesaid,  then  it  was  ordered  that  an 
account  should  be  taken  of  the  personal  estate  of  Greaves  received  by  Bagshawe,  or 
by  any  other  person  or  persons  by  his  order  or  for  his  use." 

In  taking  the  accounts  a  sum  of  £1201,  3s.  5d.  was  found  due  from  Greaves's 
estate  to  the  estate  of  the  testator  W.  W.,  and  Bagshawe  declined  to  admit  assets  to 
pay  it.     An  account  was  thereupon  taken  of  Greaves's  estate. 

The  Chief  Clerk  found  that  Bagshawe  had  received  assets  of  Greaves  to  the 
amount  of  £16,616,  and  that  [361]  he  had  raid  or  was  entitled  to  be  allowed  £22,052, 
leaving  a  balance  of  £5436  due  to  him.  But  it  appeared  that  Bagshawe  had,  since 
the  decree  of  1861,  paid  debts  of  Greaves  to  the  extent  of  £6670.  There  was  still 
some  outstanding  estate  of  Greaves,  which  had  not  been  ascertained  under  the  decree. 

The  Plaintiff  contended  this  sum  of  £6670  ought  to  be  disallowed,  on  the  ground 
that  it  had  been  paid  after  the  decree,  to  the  exclusion  of  the  debt  due  from  Greaves 
to  the  estate  of  the  testator.  The  Chief  Clerk  reserved  the  question  for  the  future 
decision  of  the  Court.     The  cause  now  came  on  for  further  consideration. 

Mr.  Selwyn  and  Mr.  Woodhouse,  for  the  Plaintiff. 

Mr.  Eddis,  Mr.  Elderton,  Mr.  Cole  and  Mr.  Bagshawe,  for  the  other  parties. 

The  Master  of  the  Rolls  [Sir  John  BomillyJ.  The  Defendant  Bagshawe  has, 
since  the  decree  was  made  in  this  cause,  paid  simple  contract  debts  for  which  the 
personal  estate  of  his  intestate  was  liable,  and  I  am  of  opinion  that  these  payments 
must  be  allowed. 

I  must  point  out  a  distinction  between  what  I  call  a  decree  for  the  direct  adminis- 
tration and  a  decree  for  the  collateral  administration  of  an  estate.  It  is  true  that,  in 
a  suit  for  the  administration  of  an  estate,  if  payments  are  made  by  the  executor  or 
administrator  after  a  decree  has  been  made  for  the  administration  of  an  estate,  that 
is,  if  the  executor  or  administrator,  knowing  that  there  is  a  deficiency  of  assets,  thinks 
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fit  to  pa^  a  simple  oontnuit  debt  in  full,  all  that  he  can  do  is,  to  stand  in  the  plaoe  of 
the  creditor  whom  he  pays,  and  he  must  bear  the  loss  {JSBSXi  if  tiie  estate  shonld  prove 
insuflScient  to  pay  all  the  debts.(l) 

Here  a  debt  is  due  to  the  estate  of  a  testator  from  his  executor  Oreaves  who  is 
dead,  and  the  administrator  of  Greaves  is  called  on  to  admit  assets  or  to  account  for 
the  personal  estate  of  Greaves  received  by  him.  This  is  not  a  simple  decree  for  the 
administration  of  the  estate  of  Greaves ;  it  is  a  decree  for  the  administration  of  the 
estate  of  W.  W.  Under  it  the  representative  of  a  deceased  debtor  to  the  estate  of 
W.  W.  is  required  to  make  good  the  debt ;  if  assets  are  not  admitted  by  him,  you 
must  take  the  account  against  him,  and  if  a  balance  is  fonnd  in  his  hands,  you  are 
entitled  to  be  paid  out  of  it  what  is  due  to  the  estate  administered  under  the  decree : 
but  this  is  all  J  if  you  seek  any  other  relief,  it  can  only  be  had  by  means  of  a  suit 
for  the  administration  of  the  estate  of  the  deceased  executor.  If  it  were  otherwise, 
you  might  have  a  cluster  of  administrations  of  different  estates  in  one  suit. 

Where  a  Defendant^  being  a  legal  personal  repesentative,  is  directed  either  to 
admit  assets  or  to  account  For  the  estate  which  ne  holds  in  trust,  it  is  a  sort  of 
collateral  order,  made  for  the  purpose  of  ascertaining  whether  a  personal  order  can  be 
made  against  him  for  payment  of  the  debt  due  from  the  estate  he  represents.  If  he 
does  not  admit  assets,  an  account  is  taken  and  the  debt  is  paid  out  of  the  assets  in 
his  hands. 

If  you  want  to  go  further,  you  must  take  such  proceedings  as  you  may  be  advised 
against  Bagshawe  to  administer  the  estate  of  Greaves. 

[3B3]    Thx  Crsnver,  &c..  Mining  Ck>MPANY  (Limited)  v.  Willyams. 
Jan.  19,  Feb.  9,  1866. 

[&  C.  14  L.  T.  93 ;  14  W.  R.  444.  See  S.  C.  14  W.  ft.  1003.  See  Natumal  Baftk  of 
AtistnUasia  v.  United  HomcUn-Hcmd  and  Band  of  Hope  Company,  1879,  4  App. 
Caa.  400.] 

A  bill  prayed  that  a  mortgage  might  be  cancelled  and  for  further  relief,  but  it  proved 
to  be  valid  to  some  extent.  The  Court  refused  the  relief  asked,  or  to  make  a  decree 
for  redemption  on  payment  of  what  was  properly  due,  and  dismissed  the  bill  with 
costs. 

A  mining  company,  empowered  to  raise  money,  gave  a  security  to  bankers  for  monies 
due  and  to  oeoome  due  from  the  contractor,  to  whom  they  were  indebted.  Held, 
that  though  the  company  could  not  guarantee  the  debt  of  a  stranger,  still,  that  the 
advances  to  the  contractor  might  be  valid  if  he  were  the  agent  of  the  company,  and 
semble,  that  the  security  would  be  valid  to  the  extent  of  the  money  properly 
expended  by  the  contractor  on  the  works  of  the  company. 

Mr.  Jessel  and  Mr.  Prendergast,  for  the  Plaintiffs. 

Mr.  Baggallay  and  Mr.  Bowcliffe,  for  Willyams. 

In  re  Strand  Mutie  HaU  Company  (Limited)  (35  Beav.  153)  was  cited. 

Mr.  Beavan,  for  the  assignee  of  GrifBn. 

Mr.  Jessel,  in  reply. 

The  Master  of  the  Bolls  [Lord  Eomilly].  This  is  a  suit  instituted  by  the 
company,  praying  that  a  deed  of  the  23d  of  January  1866,  executed  by  the  company, 
may  be  declared  void  as  against  the  company,  and  that  it  may  be  decreed  to  be 
delivered  up  to  be  cancelled.  The  bill  also  prays  for  an  injunction  to  restrain  the 
Defendants  (who  are  bankers  carrying  on  business  at  Truro  in  Cornwall  under  the 
name  of  "  The  Miners'  Bank  ")  from  taking  possession  of  the  property  or  effects  of 
the  mining  company  by  virtue  of  this  deed,  and  from  exeroising  any  powers  contained 
in  it  against  the  company. 

[3M]  This  suit  is  a  striking  instance  of  the  advantage  derived  from  the  impersonal 

(1)  Jones  v.  Jukes,  2  Ves.  jun.  518 ;  Shewen  v.  Vamderhorst,  1  R.  &  MyL  347 ;  2  K. 
&  Myl.  75 ;  Bugden  v.  Sage,  3  Myl.  &  Car.  683,  687  ;  Mitehelson  v.  Piper,  8  Sim.  66. 
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character  of  a  duly  registered  joint  stock  company,  and  it  also  convevs  a  warning  to 
a11  persons  how  they  deal  with  companies  of  this  description.  On  the  23d  January 
in  last  year  (1865),  the  directors  of  the  company,  knowing  perfectly  what  they  were 
doing,  and  having  full  power  to  bind  all  the  shareholders  within  the  legitimate 
«xercise  of  the  powers  conferred  upon  them,  executed  a  deed  of  mortgage  to  the 
Defendants,  who,  reiving  upon  the  validity  of  that  deed,  advanced  large  sums  of 
money.  A  change  of  directors  takes  place,  and  in  the  month  of  November  following 
the  new  directors  file  the  present  bill,  contending  that  the  Act  of  the  previous  board 
was  wholly  vUra  vires,  and  that  the  whole  transaction  must  be  set  aside. 

I  am  of  opinion  that  two  questions  arise  which  I  must  consider ;  first,  whether 
the  deed  of  January  1866  was  authorized  by  the  constitution  of  the  company  to  any, 
and,  if  any,  to  what  extent,  and  secondly,  if  it  was  not,  whether  the  moneys  advanced 
by  the  Defendants  were  applied  for  the  benefit  of  the  companv,  either  in  payment  of 
previously  existing  liabilities  of  the  company,  or  in  defraying  the  expense  of  the  works 
of  the  company. 

The  company  was  incorporated  in  November  1863  for  the  purpose  of  acquiring 
and  working  certain  mines  in  the  county  of  Cornwall.  The  nominal  capital  was 
£150,000  in  30,000  shares  of  £5  each.  The  articles  of  association,  to  which  I  shall 
have  presently  to  refer,  were  duly  registered,  and  the  company  took  five  mines. 
Afterwards,  and  about  two  months  after  their  incorporation  (28th  January  1864), 
they  entered  into  a  written  contract  with  Mr.  Oriffin,  an  engineer,  who  was  to  under- 
take to  supply  materials  and  construct  and  erect  certain  [366]  buildings,  machinery, 
engines  and  plant  necessarv  for  the  proper  working  of  the  mines  they  had  taken,  the 
sum  of  £85,000  to  be  paid  in  the  following  manner,  viz. : — One-half  (being  £42,500) 
in  17,000  shares  paid  up  to  the  extent  of  one-half,  that  is,  50s.  per  share,  and  the 
remainder  in  money.  Mr.  Griffin  contracted  that  he  wonld,  before  the  1st  August 
1865,  complete  the  buildings  and  machinery,  in  all  respects,  according  to  the  require- 
ments of  the  engineer  of  the  company,  in  a  state  fit  for  the  immediate  working  of  the 
company.  The  payments  under  the  contract  were  to  be  made  to  the  contractor  every 
month,  on  the  certificate  of  the  engineer  of  the  company,  less  twenty  per  cent.,  half 
in  cash  and  half  in  shares,  and  the  twenty  per  cent,  was  to  be  retained  by  the 
directors  until  the  completion  of  the  works  as  a  security  for  the  fulfilment  of  the 
contract. 

On  the  30th  June  1864,  a  supplemental  contract  was  entered  into  between  Mr. 
Griffin  and  the  company,  making  certain  arrangements  respecting  calls  on  shares,  to 
which  I  do  not  think  it  material  more  fully  to  refer.  Considerable  sums  of  money 
were  advanced  by  the  bankers  to  Mr.  Griffin  to  enable  him  to  go  on  with  the  works, 
and  in  the  beginning  of  January  1866  he  owed  the  Defendants  upwards  of  £14,000 
for  moneys  advanoed  to  him.  The  company  also  owed  the  bankers  £1272,  and  the 
company  were  also  liable  for  £6000  on  bills  not  then  at  maturity  discounted  by  the 
banking  company,  and  which  formed  part  of  the  £14,000  due  from  the  contractor. 

In  this  state  of  things,  the  indenture  in  question  was  executed,  it  bears  date  the 
23d  January  1865,  and  is  made  and  executed  by  Mr.  Griffin  of  the  first  part,  the 
Plaintiffs,  the  company  of  the  second  part,  and  the  Defendants,  the  bankers  of  the 
third  part,  it  recited  the  [366]  contract  with  Griffin,  and  that  he  had  since  constructed 
divers  of  the  works  contracted  for,  and  had  erected  divers  buildings,  machinery,  &c., 
and  had  supplied  materials  for  the  same  in  pursuance  of  the  contract ;  and  it  further 
recited  (as  the  facts  were)  that  Griffin  had  received  £19,578  from  the  company  in 
part  payment,  and  6266  shares  £2,  10s.  paid  up,  and  1423  shares  £2,  15s.  paid  up, 
and  that  a  large  sum  still  remained  due  to  him  from  the  company  under  the  contract. 
Thai  Griffin  was  possessed  of  machinery  and  timber,  and  that  he  was  indebted  to 
Messrs.  Willyams  in  £14,239,  for  moneys  advanced  for  the  purpose  of  the  said  contract, 
and  that  the  company  was  indebted  to  Messrs.  Willyams  in  the  sum  of  £1272  for 
moneys  advanced,  and  that  Griffin  had  applied  to  Messrs.  Willyams  to  make  further 
advances  to  enable  the  contract  to  be  carried  out,  which  they  had  agreed  to  do  on 
having  the  repayment  of  the  £14,289  and  £1272^and  any  other  sum  advanoed  by  them 
to  Griffin  secured  as  after  appearing.  The  indentwe  then  witnessed,  that  Griffin  and  the 
company  covenanted  to  pay  to  Messrs.  Willyams  the  £14,239  and  £1272  with  all 
further  sums  advanced   to  Griffin  with  interest.    And  Griffin  assigned  to  Messrs. 
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Willyams  all  moneys  due  or  to  become  due  under  the  contract,  and  all  engines  and 
timber,  &c.,  and  the  company  assigned  to  Messrs.  Willyams  all  tin,  copper,  &c.,  to  be 
raised  out  of  the  mine.  This  was  made  subject  to  redemption  on  payment  of  the 
moneys  covenanted  to  be  paid,  and  the  deed  contained  a  power  of  sue  in  default  dt 
payment. 

The  first  question  is,  whether,  having  regard  to  the  articles  of  association,  this  was 
a  valid  instrument  to  any  and  if  any  to  what  extent.  The  clauses  of  the  artidet 
which  relate  to  this  subject  are  as  follows : — 

By  the  81st  section  of  the  articles,  it  is  provided,  that  no  purchase,  sale,  contract 
or  agreement,  made  or  [357]  entered  into  by  the  promoters  or  directors,  or  act  done 
by  the  directors,  to  which  the  assent  of  the  company  in  general  meeting  should  have 
been  given,  should  be  afterwards  impeached  as  uura  vires. 

By  the  83d  section,  the  directors  are  empowered  to  raise  any  sums,  by  mortgage 
of  all  or  any  part  of  the  company's  estates  or  otherwise  as  therein  mentioned. 

By  the  84th  section  it  is  provided,  that  all  securities  made  on  behalf  of  the 
company,  may  be  made  in  such  form  and  may  contain  such  powers,  &c,  including 
powers  of  sale,  as  the  directors  shall  think  fit,  and  shall  be  sealed  with  the  seal  of  the 
company  and  countersigned  by  the  secretary,  and  when  so  signed,  sealed  and  counter- 
signed, shall  be  valid  and  conclusive  and  enforceable  against  the  company  without 
the  necessity  of  proving  any  other  matters  than  their  having  been  executed  in  the 
manner  aforesaid. 

It  certainly  is  very  difficult  to  say  that  a  mortgage  of  the  property  of  the  company 
to  secure  a  debt  due  from  their  contractor  to  the  bankers  of  the  company  falls  within 
the  scope  of  the  powers  of  the  directors  or  within  the  contemplation  of  the  83d  clause 
of  the  articles.  But,  on  the  other  hand,  it  is  very  difficult  to  say  that  the  indenture 
of  mortgage  of  January  1865  is  wholly  void,  and  that  it  ought  not  to  stand  as  a 
security  for  anything. 

At  the  date  of  the  indenture,  as  I  have  already  stated,  the  Defendants  had 
discounted  acceptances  of  the  company  for  £5002,  which  bills  had  not  then  arrived 
at  maturity,  but  were  still  running  and  about  to  become  due  from  the  company. 
There  was  also  a  further  sum  [368]  of  £1272,  Is.  7d.,  due  from  the  company  to  the 
Defendants,  and,  in  truth,  the  Plaintiffs,  by  their  counsel  at  the  Bar,  offer  to  pay  these 
two  sums  to  the  Defendants,  not,  they  say,  as  the  price  to  be  paid  for  cancelling  the 
indenture,  but  out  of  their  bounty,  because  they  really  owe  the  money  which  they 
are  willing  to  repay.  But  I  am  of  opinion,  that  to  give  security  for  these  two  sums 
of  money  was  within  the  scope  ana  authority  of  the  directors,  and  that  they  are 
properly  secured  by  the  deed.  I  am  not  acquainted  with  any  case  where  a  Court  has 
ordered  a  deed  to  be  delivered  up  to  be  cancelled  where  it  was  a  valid  security  for 
any  sum  of  money.  In  truth,  in  all  those  cases  in  which  the  Court  has,  by  its  decision, 
partially  affected  the  validity  of  a  deed  (as  for  instance  where  it  has  set  aside  the  sale 
of  reversions  for  the  ground  of  inadequate  consideration),  it  has  not  directed  the  deed 
to  be  cancelled,  but  has  declared  that  it  should  stand  as  a  security  for  the  money 
actually  paid  for  the  purchase  of  the  reversion  and  for  interest  upon  that  amount 
Hie  bill  here  does  not  contain  any  prayer  or  offer  to  that  effect.  It  states,  no  doubt, 
in  paragraph  twenty-three,  that  endeavours  were  made  for  a  compromise  on  that 
footing,  but,  as  the  bill  stands,  it  simply  asks  for  an  injunction  to  restrain  the 
Defendants  from  acting  upon  the  powers  contained  in  that  deed  and  for  the  deliveiy 
up  and  cancellation  of  the  deed  itself. 

It  is  also  difficult  to  say  that  the  right  of  the  Defendants  under  that  deed  would 
be  confined  to  making  the  mortgage  a  security  only  for  these  two  sums.  The  company 
expressly  covenant  Siat  they  wiU  pay  any  sum  of  money  to  be  advanced  after  the 
date  of  the  deed  to  the  contractor,  Mr.  Gnffin.  Now  it  is  unquestionably  true,  that 
it  would  not  be  within  the  scope  of  the  authority  of  the  directors  to  guarantee  the 
payment  of  a  debt  [3S9]  to  be  contracted  thereafter  between  a  stranger  and  his 
banker,  in  which  the  company  had  no  concern ;  but  if  the  directors  think  fit  to 
constitute  a  person  their  agent  or  servant  for  a  particular  purpose,  and  undertake  to 
repay  the  money  to  be  advanced  to  that  servant  or  agent,  as  if  it  were  advanced  to  them, 
I  am  not  aware  of  any  principle  or  authority  which,  in  that  ^aew  of  the  case,  would 
enable  the  principal  to  repudiate  the  payment  made  to  his  agent  by  his  anthori^. 
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If  SO,  it  requires  this  deed  to  be  examined,  to  see  whether  the  true  scope  and 
construction  of  it  is  not,  in  effect,  to  make  Mr.  Griffin  their  agent  for  the  receipt  o£ 
the  moneys,  to  be  applied  by  him  for  the  purpose  of  the  buildings  and  works  which 
he  was  directed  to  construct  and  perform  for  the  use  of  the  oompany.  If  this  be 
taken  as  the  true  construction  of  the  mortgage  deed,  then  upwards  of  £9(X)0  hare, 
since  the  execution  of  the  deed,  been  adranced  by  the  Defendants  to  Mr.  Griffin  on 
behalf  of  the  Plaintiffs.  If  he  was  the  Plaintiffs'  agent,  it  was  not  necessary  for  the 
bankers  to  see  how  the  money  was  applied.  But  even  if  this  construction  could  not 
be  put  on  the  indenture  of  January  1865 ;  still,  in  my  opinion,  it  would  be  difficult 
to  hold  that  the  Defendants,  the  bankers,  would  not  be  entitled,  under  the  covenant 
I  have  referred  to,  to  claim  against  the  Phuntiffs,  the  oompany,  all  such  sums  of 
money  as  were  paid  by  the  Defendants  to  Mr.  Griffin,  and  were  by  him  properly 
expended  on  the  works  performed  by  him  for  the  company.  This,  as  I  understand 
it,  amounts  to  the  sum  of  £7486,  which  has  been  certified  by  the  engineer  of  the 
oompany  to  have  been  properly  expended. 

To  this  it  is  urged,  that  an  action  has  been  brought  for  this  amount,  and  that  only 
£2294  or  thereabouts  [360]  has  been  recovered,  and  this  must,  therefore,  be  taken  to 
be  the  full  amount  which  could  be  recovered  under  the  covenant.  If  that  question 
has  been  so  decided  at  law,  it  would  unquestionably  govern  my  decision  here,  where 
the  same  points  arise,  but  I  do  not  so  understand  what  took  place  in  the  action,  nor 
do  I  see  anything  in  the  deed  itself,  or  in  the  acts  of  the  parties,  which  limits  the 
security  of  the  Defendants  for  the  repayment  of  the  sums  advanced  by  them  to 
two-fifths  of  the  value  of  the  works  actually  completed  by  Griffin,  although  the 
Defendants  may  have  been  cognizant  of  a  former  arrangement  between  the  Plaintiffs 
and  Griffin,  by  which  they  were  to  make  payment  to  him  of  two-fifths  of  what  was 
due  to  him  in  shares  of  the  company,  and  the  retention  of  the  remaining  one-fifth  for 
the  security  of  the  completion  of  the  works,  which  arrangement  is  not  referred  to  in 
the  indenture  in  question.  If  I  came  to  the  conclusion  that  nothing  whatever  was  due 
on  the  deed  itself,  and  that  it  would  stand  as  a  security  for  no  sum  of  money  at  all, 
there  would  still  arise  a  question,  which,  in  my  opinion,  is  one  of  considerable  nicety, 
viz.,  whether  the  84th  clause  of  the  articles  makes  the  mortgage  valid.  It  is  argued, 
no  doubt  very  plausibly,  that  this  clause  only  applied  to  the  form  of  the  indenture, 
and  that  it  cannot  extend  to  rendering  valid  a  mortgage  which  is  confessedly  otherwise 
void,  as  being  wholly  unauthorized  by  the  articles  of  the  association.  At  the  same 
time,  it  may  reasonably  be  argued  that  if  the  directors  think  fit  to  raise  money  at 
exorbitant  interest,  far  exceeding  the  market  rate,  or  to  give  an  extravagant  premium 
for  loans,  this  is  a  matter  of  contract  between  the  parties ;  and  if  a  mortgage  is  made 
to  secure  the  payment  of  such  a  sum,  this  clause  would  render  it  valid,  however 
extravagant  it  might  be,  provided  it  was  not  tainted  with  fraud.  It  is  obvious  that 
some  meaning  [361]  would  be  given  to  it,  if  it  were  confined  to  the  form  of  the  deed. 
It  is  obvious  that  it  could  not  alter  the  construction  of  any  deed,  nor  make  that  a 
mortgage  which  did  not  purport  to  be  one ;  and  it  is  to  be  observed,  that  the  words 
are  quite  general,  and  refer  to  all  deeds,  mortgages  and  the  like,  made  and  executed 
on  behalf  of  the  company;  and  it  was  obviously  intended  to  relieve  any  person 
dealing  with  the  company  from  any  apprehension  as  to  the  validity  of  their  security 
on  which  they  had  bondjide  advanced  money,  when  once  that  security  had  been  duly 
executed,  in  the  form  specified  in  that  article.  And  it  is  also  to  be  observed,  that  U 
I  am  right,  this  deed  was  a  good  mortgage,  to  the  extent  at  least  of  the  moneys  then 
actually  due  from  the  company  to  the  banker. 

I  am  of  opinion,  however,  that  it  is  not  necessary  for  me  to  decide  that  point  on 
the  facts  established  before  me.  I  am  of  opinion  that  the  indenture  of  January  1865 
is  a  valid  security  for  something  due  from  the  Plaintiffs  to  the  Defendants,  and  being 
of  that  opinion,  it  is  impossible  that  I  should  decree  its  cancellation.  Neither,  in  my 
opinion,  could  I  permit  the  Plaintiffs  to  alter  the  frame  of  this  suit  and  turn  it  into 
a  bill  for  the  redemption  of  the  property,  on  payment  of  so  much  only  as  was  or  could 
be  properly  secured  by  the  instrument  itself.  The  bill  contests  the  validity  of  the 
deed  in  Mo  ;  it  alleges  that  in  part  it  was  obtained  by  fraud  and  undue  influence,  in 
which  allegation  it  signally  fails.  It  is  also  an  attempt  to  get  out  of  a  contract  and 
arrangement  deliberately  entered  into  by  the  company,  the  defects  of  which  they, 
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above  all  others,  most  be  taken  to  have  been  cognizant  of  at  the  time  of  its  ezecutioii, 
and  by  reason  of  which  they  obtained  large  sums  of  money  to  be  laid  out  on  Uior 
works. 

[362]  The  bill  must,  therefore,  in  my  opinion,  be  dismissed  with  costs,  without 
prejudice  to  their  filing  any  other  bill  they  may  be  advised  for  the  redemption  of  the 
property. 

[362]    Walhssley  v.  Pilkinoton.    Monk  1,  2,  6,  1866. 

Premises  were  demised  for  three  lives  and  for  twenty-one  years  after  the  death  of  the 
last  survivor.  The  lessor  covenanted  with  the  lessee  that  if  he  should  "  lose  a  life 
and  think  proper  to  have  a  new  life  put  in,  then,  within  six  months  after  the  death 
of  the  first  life,  and  so  on  continuing  the  term  and  estate  thereby  demised  "  the 
lessor  "  would  put  in  a  new  life."  Held,  that  the  lessee  had  power  to  introduce  one 
new  life  only,  and  that  one  in  the  place  of  the  first  life  dropping,  but  with  a  new 
term  of  twenty-one  years,  commencing  with  the  death  of  the  survivor  of  the  two 
survivors  and  the  new  life. 

The  question  in  this  case  was  as  to  the  construction  of  a  covenant  for  renewal 
contained  in  a  lease. 

By  an  indenture,  dated  the  5th  of  February  1765,  Mr.  Gotham  demised  the  heredi- 
taments in  question  to  William  Traverse,  to  hold  the  same  from  the  date  tberecrf, 
"  for  and  during  the  term  of  the  natural  and  several  life  and  lives  of  him  Willism 
Traverse,  about  twenty-seven  years,  Elizabeth  Traverse  his  daughter,  about  five  yean, 
and  Henry  Sale,  aged  about  eleven  years,  and  for  the  life  of  the  survivor  and  longest 
liver  of  them ;  and  also  for  and  during  the  term  of  twenty-one  years,  to  be  oompleated 
from  the  time  of  the  death  and  decease  of  the  survivor  of  them  the  said  William 
Traverse,  Elizabeth  Traverse  and  Henry  Sale,  and  from  thenceforth  to  be  compleated 
and  ended,"  at  a  rent  of  14s. 

The  lease  contained  the  following  covenant  by  Gotham  with  Traverse  : — 

"  And  further,  if  the  said  William  Traverse,  his  heirs,  executors,  administrators 
or  assigns  shall  happen  to  lose  a  life,  and  he  or  they  think  proper  to  have  a  new  life 
put  in,  then,  within  six  calendar  months  after  the  death  of  the  first  life,  and  so  on 
continuing  the  term  and  estate  [363]  hereby  demised,  he  the  said  William  Gotham, 
his  heirs  and  assigns,  and  them,  their  and  every  of  their  heirs  and  assigns  shall  and 
will  put  in  a  new  life,  after  the  rate  and  value  of  three  years'  value  of  the  ground-rent 
to  the  front,  he  the  said  William  Traverse  paying  for  the  new  lease." 

One  of  the  three  lives  dropped  in  1811,  and  the  trustees  of  the  will  of  the  lessor 
granted  a  new  lease  to  William  Bonney  in  whom  the  old  lease  was  then  vested  By 
this  lease,  dated  the  30th  of  January  1811,  the  trustees  "in  pursuance  of  and  in 
conformity  to  the  covenant,"  in  the  lease  of  1765,  demised  the  premises  (except  the 
minerals)  to  William  Bonney,  to  hold  for  and  durine  the  term  of  the  natural  lives  of 
Elizabeth  Traverse,  daughter  of  the  said  William  l^averse  deceased,  now  of  the  age 
of  fifty  years,  and  Henry  Sale  of  Wigan  in  the  said  county,  yeoman,  now  of  the  age 
of  fifty-six  years  or  thereabouts,  the  now  surviving  lives  in  the  said  recited  lease 
named,  and  of  William  Bonney  (son  of  the  before-named  William  Bonney)  now  of 
the  age  of  four  years  or  thereabouts,  and  for  and  during  the  lives  and  life  of  the 
survivors  and  survivor  of  them,  and  from  and  immediatmy  after  the  death  of  such 
survivor  to  hold  the  same  unto  the  said  William  Bonney,  his  executors,  administrators 
and  assigns  for  and  during  the  further  term  of  twenty-one  years  thence  next  ensuing. 

Elizabeth  Traverse,  the  last  of  the  three  original  lives,  died  on  the  13th  a 
November  1839,  and  if  no  new  life  had  been  introduced,  the  lease  would  have  expired 
on  13th  November  1860.  William  Bonney,  the  last  life,  introduced  in  1811,  died  on 
the  30th  of  January  1861. 

This  suit  was  instituted,  in  June  1864,  by  the  parties  representing  the  lessors, 
against  those  representing  the  [364]  lessees.  The  Plaintiffs  submitted  that  the 
granting  of  the  lease  of  1811  by  the  trustees  was,  as  to  the  therein  superadded  term 
of  twenty-one  years,  a  breach  of  trust,  of  which  the  lessee,  and  every  person  deriving 
title  through  or  under  him,  had  all  along  full  notice ;  that  such  lessee  acquired  under 
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the  lease  of  1811  no  new  estate  or  interest,  effectual  in  equity,  except  for  the  new 
life,  and  that  a  term  of  twenty-one  years,  computed  from  the  decease  of  the  survivor 
of  the  three  lives  named  in  the  said  original  lease  of  1765,  having  run  out  when 
William  Bonney  died,  the  legal  term  of  twenty-one  years  vested  in  the  Defendant  as 
a  trustee  for  the  Plaintiffs,  as  deriving  title  under  Gotham,  the  lessor. 

The  bill  prayed  a  declaration  that  the  premises  were  vested  in  the  Defendant  in 
trust  for  the  Plaintiffs,  and  for  a  surrender. 

The  Defendant  insisted  that  under  the  lease  of  1811  he  was  entitled  to  hold  the 
demised  premises  for  the  term  of  twenty-one  years  from  the  death  of  William  Bouney, 
and  that  such  lease  was  valid. 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintiffs. 
Mr.  Baggallay  and  Mr.  Little,  for  the  Defendant. 

March  6.  The  Master  of  the  EoLia  [Lord  Romilly].  The  question  is,  whether 
the  lease  of  1811  was  valid,  in  so  far  as  it  added  a  term  for  twenty -one  years  to  the 
putting  in  of  the  last  of  the  three  lives  constituted  by  the  lease  of  1811. 

It  is  argued  very  strenuously  that  the  original  lease  [366]  is  distinct  on  this  point, 
and  that  tie  twenty-one  years  are  to  be  aSded  to  the  life  of  the  last  survivor  of 
William  Traverse,  Elizabeth  Traverse  and  Henry  Sale,  and  that  it  would  be  a  com- 
plete alteration  of  the  lease  to  introduce  twenty-one  years  after  the  decease  of  the 
survivor  of  Elizabeth  Traverse,  Henry  Sale  and  William  Bonney.  I  have  felt  con- 
siderable hesitation  on  the  construction  of  this  covenant,  but,  on  the  whole,  my 
opinion  is  that  the  meaning  of  the  words  expressed  in  the  covenants  is,  that  the 
lessee  is  to  be  at  liberty  to  introduce  a  new  life  in  the  place  of  the  first  life  that 
dropped,  and  no  more,  and  that  thereupon  all  the  provisions  and  directions  that 
applied  to  the  life  that  dropped  should  be  substituted  for  the  life  introduced.  That, 
in  other  words,  the  lease  should  be  read  as  if  dated  in  1811,  with  the  name  of  William 
Bonney  in  the  place  of  the  name  William  Traverse  as  regards  the  duration  of  the 
lease. 

It  is  necessary  to  look  very  closely  at  the  words,  if  William  Traverse  "shall 
happen  to  lose  a  life,  and  think  proper  to  put  in  a  new  life  within  six  calendar 
months  after  the  death  of  the  first  life."  Up  to  this  point  it  is,  in  express  words, 
confined  to  one  new  life,  and  that,  on  the  occasion  of  the  putting  in  of  the  first  life 
that  drops.  What  is  there  to  extend  this  1  The  next  words  are,  "  and  so  on  con- 
tinuing the  term  and  estate  hereby  demised." 

On  the  one  hand,  this  is  argued  to  mean  that  the  lessee  is  to  be  at  liberty  to  put 
in  three  lives,  one  for  each  of  the  three  mentioned  in  the  original  lease,  as  they 
respectively  drop.  On  the  other  side,  it  is  argued  that  this  means  that  the  new  lease 
is  to  contain  this  same  covenant,  and  that  this  amounts  to  a  perpetual  renewal. 

[366]  I  dissent  from  both  arguments ;  I  think  that  the  words  of  the  covenant 
mean  that  the  lessee  is  entitled  to  put  one  new  life  into  the  lease,  and  one  only,  and 
that  one  in  the  place  of  the  first  that  drops,  and  within  six  months  after  the  falling 
in  of  it,  leaving  all  other  the  same,  changing  what  ought  to  be  changed  for  the 
purpose  of  making  the  whole  of  the  rest  of  the  lease  homogeneous  to  such  alteration, 
and  that  the  words  "so  on  continuing  the  term  and  estate  hereby  demised"  mean 
that  the  rest  of  the  renewed  lease  shall  give  to  the  lessee  the  same  term  and  estate 
as  he  had  by  the  original  lease,  but  without  the  power  of  adding  a  second  life.  That 
term  and  estate  was  for  three  lives,  and  the  life  of  the  survivor  and  twenty-one  years 
afterwards.  The  words  "  hereby  demised  "  do  not,  as  I  understand  them,  mean  the 
lives  of  William  Traverse,  Elizabeth  Traverse  and  Henry  Sale,  and  the  life  of  the 
survivor  of  these  three  persons,  but  the  three  lives  generally,  on  which  the  duration 
of  the  lease  was  to  depend,  whoever  they  might  be  who  were  put  into  the  lease,  and 
the  life  of  the  survivor.  In  other  words  that  the  expression  refers  generally  to  three 
eettuis  que  vie  and  the  survivor,  and  not  to  the  particular  cesiuis  que  vie  specified  in  the 
original  lease.  Were  it  not  so,  this  covenant  would  give  the  lessees  no  benefit.  One 
of  the  three  original  lives  was  twenty-two  years  older  than  one,  and  sixteen  years 
older  than  the  other  of  the  lives ;  it  might  reasonably  be  expected  that  this  life  would 
drop  first,  and  accordingly  it  did  so  drop.  If  the  twenty-one  years  were  only  to  be 
added  to  the  survivor  of  the  two  younger  aud  remaining  lives,  it  was  probable  that 
the  addition  of  a  new  life  would  give  the  lessee  no  benefit,  and  that  the  twenty-two 
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years  hy  which  the  elder  life  exceeded  that  of  the  youngest  life  would,  if  the  duration 
of  all  the  lives  were  the  same  relatively,  be  an  equivalent,  or  nearly  so,  to  the  duration 
of  the  new  life  added.  [367]  And,  accordingly,  so  it  turned  out ;  the  new  life  only 
survived  the  youngest  of  the  three  original  lives  by  twenty-one  years  and  two  months. 
But  this  covenant  points  to  a  benefit  to  the  lessee ;  the  lessee  is  to  pay  the  costs  of 
it,  and  also  to  give  "  three  years'  value  of  the  ground-rent  to  the  front"  My  opinion 
is  that  the  best  and  most  rational  construction  which  can  be  given  to  the  words  of 
this  covenant  is,  that  the  renewed  lease  is,  in  all  respects,  to  be  the  same  as  the 
original  lease,  except  that  the  name  of  one  cestui  ^t  pt«  is  to  be  substituted  for  the 
name  of  one  that  had  died,  and  that  no  new  life  is  afterwards  to  be  added. 

Having  come  to  this  conclusion,  it  is  unnecessary  for  me  to  go  into  various  of  the 
contentions  which  were  argued  before  me.  I  may,  however,  state  that  there  is  only 
one  that  appeared  to  me  to  require  any  notice,  which  was,  whether  as  the  renewed 
lease  reserved  the  minerals  under  the  property  demised,  the  fact  that  William  Penkett 
Gotham,  who  was  owner  in  fee  of  the  income  of  the  property  demised,  did,  since  the 
renewed  lease  was  granted,  viz.,  on  14th  January  1842,  and  with  the  knowledge  of 
its  contents,  grant  a  lease  of  the  minerals  under  the  demised  land ;  this,  if  the  fact  be 
so,  constituted  such  an  acquiescence  in  the  renewed  lease  so  granted,  as  to  bind  him 
and  to  bind  all  persons  claiming  under  him.  On  this,  the  fact  not  being  ascertained, 
I  express  no  opinion,  as,  on  the  construction,  I  think,  the  covenant  becomes  under  it 
superfluous.  A  lease  to  a  similar  efifect  was  made  by  the  trustees,  who  are  the  present 
Plaintiffs,  in  August  1853,  but  this  is  immaterial,  as  they  could  not  bind  their  cestiu 
que  trust,  and  if  the  renewed  lease  was  invalid,  they  could  not,  by  any  acquiescence  of 
theirs,  render  it  valid. 

It  is  proper,  however,  to  observe,  and  this  confirms  [368]  the  view  I  have 
expressed  of  the  covenant  that  a  renewed  lease  was,  in  any  view  of  the  case,  absolutely 
necessary ;  and  that  no  alteration  could  have  been  made  in  the  original  lease.  The 
question  is  the  contents  of  such  renewed  lease.  I  think  that  it  was  to  be  the  exact 
counterpart  of  the  original  lease,  changing  simply  the  name  of  William  Traverse  for 
that  of  William  Bonney,  in  aU  cases  where  the  name  of  William  Traverse  was  used  as 
one  of  the  cestuis  gvi  vie,  and  omitting  the  covenant  for  a  renewed  life.  The  renewed 
lease,  did  not,  in  fact,  do  this  exactly,  but  the  variations  are  not  material ;  probably 
as  much  was  given  up  on  one  side  as  was  given  up  on  the  other,  but  this  does  not 
amount  to  a  valuable  consideration  for  buying  or  relinquishing  anything  on  either 
side,  nor  was  this  the  moving  cause  for  granting  the  lease,  the  parties  dealt  on  this 
footing: — they  believed  the  lessees  were  entitled  to  have  a  life  substituted  in  the 
place  of  William  Traverse,  with  all  the  consequences  flowing  from  it,  and  they  granted 
and  the  others  accepted  such  a  lease  accordingly. 

■    The  consequence  of  this  is  that,  in  my  opinion,  the  case  of  the  Plaintiffs  fails,  and 
the  bill  must  be  dismissed  with  costs. 

[369]    lie  KiTTOS.    Jam.  11,  1866. 

In  ordering  the  taxation  of  a  bill  claimed  against  two  persons,  the  Court  gave  both 
liberty  to  question  the  retainer,  and  directed  the  Taxing  Master  to  distinguish  by 
and  to  whom  each  sum  found  due  was  to  be  paid. 

Mr.  Kitton,  a  solicitor  of  this  Court,  alleging  that  Mr.  Cobbold  and  Sir  Samuel 
Bignold  had  jointly  employed  him  as  their  solicitor  in  an  arbitration  matter,  delivered 
his  bill  of  costs  and  commenced  an  action  at  law  against  them  to  recover  the  amount 

Mr.  Cobbold  alone  (Sir  Samuel  Bignold  declining  to  join)  took  out  a  summons  for 
the  taxation  of  the  bills  and  to  stay  the  proceedings  at  law  in  the  meantime. 

The  only  question  was  as  to  the  form  of  the  order. 

Mr.  Selwyn  and  Mr.  Druce,  in  support  of  the  petition,  cited  Ex  parte  Hair  (10 
Beav.  187) ;  lie  Lewin  (16  Beav.  608). 

Mr.  Jessel,  for  Mr.  Kitton. 

Mr.  Wickens,  for  Sir  Samuel  Bignold. 

The  Master  of  the  Eolls  [Lord  Romilly]  directed  the  action  to  be  stayed,  and. 
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in  addition  to  the  usual  order  for  taxation  of  the  bill,  he  ordered  that  Mr.  Cobbold 
and  Sir  Samuel  Bignold  should  be  at  liberty  to  question  the  retainer  by  them  or 
either  of  them.  He  also  directed  the  Taxing  Master  to  distinguish  by  and^to  whom 
each  sum  by  him  found  due  was  to  be  paid.    (Beg.  Lib.  1866,  A.  fol.  193.)  ' 

[370]    Eabl  Howe  v.  Earl  of  Lichfield.    Feb.  28,  March  13,  1866. 

[S.  C.  L.  R  1  Eq.  641 ;  14  W.  R.  468 ;  affirmed  on  appeal,  L.  R.  2  Ch.  155 ; 
36  L.  J.  Ch.  313 ;  16  L.  T.  436 ;  15  W.  B.  323.] 

Legacy  and  not  succession  duty  held  payable  on  the  produce  of  an  estate  of  a  testator 
sold  by  trustees. 

A  testator  devised  real  estate  to  trustees  in  trust  by  sale  or  mortgage  to  raise  £20,000, 
and  subject  thereto  he  devised  the  estate  to  his  son.  The  trustees  sold  part  of  the 
estate,  but,  before  the  contract  had  been  completed,  the  trustees  were  paid,  and  the 
«state  was  conveyed  to  the  son,  who  adopted  the  contract.  Held,  that  legacy  and 
not  succession  duty  was  payable  on  the  purchase-money. 

All  that  the  purchaser  of  devised  real  estates  can  require  in  respect  of  succession  duty 
is,  distinct  evidence  that  no  claim  will  be  made  by  the  Inland  Bevenue  Office  for 
any  duty  on  the  hereditaments  sold  by  reason  of  the  death  of  the  testator.  If  the 
Inland  Bevenue  Office  distinctly  state  this,  it  is  sufficient,  and  the  office  cannot  be 
compelled  to  give  a  certificate  in  any  particular  form. 

This  was  nominally  a  suit  for  specific  performance,  but  the  real  question  was, 
whether  the  Plaintiffs  had  produced  to  the  Defendant  the  proper  evidence,  that  no 
'Claim  was  or  could  be  made  from  the  Inland  Bevenue  Office  for  succession  duty  or 
legacy  duty  in  respect  of  the  hereditaments  contracted  to  be  bought  by  the 
Defendant. 

The  testator,  the  Honorable  Robert  Curzon,  made  his  will  dated  the  3d  of  October 
1862,  by  which  he  left  all  his  freehold  and  copyhold  hereditaments  to  the  Plaintiffs 
(Earl  Howe  and  Mr.  Dugdale)  in  trust,  by  sale  or  mortgage,  to  raise  £20,000  together 
with  the  costs  for  the  purposes  mentioned  in  his  will,  and  subject  to  these  trusts  and 
subject  to  any  mortgage  affecting  the  same,  he  demised  the  estates  in  trust  for  his  son, 
the  Plaintiff  Robert  Curzon,  his  heirs  and  assigns  for  ever,  and  he  appointed  him  sole 
executor  of  his  will. 

The  testator  died  in  May  1863,  and  the  will  was  proved  in  August  1863  by  his 
«on,  the  Plaintiff  Bobert  Curzon. 

On  the  14th  of  October  1863  the  trustees,  in  exercise  of  the  trusts  reposed  in  them 
by  the  will,  caused  the  Hagley  estate,  being  part  of  the  estate  so  devised,  and  [371] 
which  was  subject  to  a  mortgage  of  £12,500  created  in  1855,  to  be  put  up  for  sale  by 
auction,  and  lots  two  and  fifteen  were  knocked  down  to  the  agent  of  the  Defendant 
on  his  behalf,  the  contract  was  duly  signed,  and  the  deposit  money  paid.  The  title 
had  been  accepted,  subject  to  the  question  already  stated  as  to  succession  or  legacy 
-duty  payable  on  the  purchase-money. 

On  tne  14th  of  July  1864  the  mortgagees  of  the  property  had  been  paid  off,  and 
the  £20,000  paid  to  the  trustees  out  of  the  purchase-money  of  the  other  lots  of  the 
Hagley  estate.  By  an  indenture,  dated  the  15th  of  July  1864,  the  mortgagees,  with 
the  concurrence  and  by  the  direction  of  the  Plaintiffs,  the  trustees,  conveyed  the 
hereditaments  in  question  to  the  Plaintiff,  Bobert  Curzon,  in  fee,  discharged  of  the 
mortgage.  The  Defendant's  counsel  thereupon  stated  that,  as  Mr.  Curzon  was  then 
to  be  considered  as  the  vendor,  it  must  be  shewn  that  succession  duty  had  been  paid. 
The  legacy  duty,  which  exceeded  in  amount  the  succession  duty,  had  been  paid, 
but  the  Defendant  contended  that  succcession  duty  was  properly  payable, 
and  that  he  was  entitled  to  the  usual  certificate,  under  the  statute  that  all  succession 
duty  has  been  discharged.  After  much  correspondence,  the  parties  agreed  on  a  case 
to  be  submitted  to  the  Inland  Bevenue  Office,  and  in  answer  to  this  statement,  Mr. 
Trevor  (the  comptroller  of  legacy  and  succession  duties)  wrote  a  letter,  dated  the 
29th  of  May  1865,  in  the  words  following : — 
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"  I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  17th  inst.,  and  to  observe 
that  legacy  duty  appears  to  have  been  properly  paid,  under  the  4th  and  5th  sections 
of  the  45  G«o.  3,  c.  28,  for  the  proceeds  of  the  sale  of  the  real  estate  sold  under  the 
directions  contained  in  the  will  of  the  late  Honorable  Robert  Curzon,  and  [37^]  being 
so  paid,  there  is  no  charge  on  the  property  so  sold  under  the  16  &  17  Vict  c.  51." 

The  advisers  of  the  Defendant  were  still  unsatisfied,  and  nutde  a  visit  to  the 
authorities  at  the  office  of  the  Inland  Revenue,  when,  upon  their  statement^  the  officer 
of  that  department  expressed  an  opinion  that  succession  and  not  legacy  duty  was 
payable.  Thereupon  Messrs.  White  &  Co.  (the  Defendant's  solicitors)  wrote  a  letter 
to  Mr.  Trevor  on  the  20th  of  June  1865,  suggesting  the  form  of  a  certificate  to  be 
signed  by  him,  certifying  that  all  duty  in  respect  to  the  land  purchased  [specifying  it] 
h^  been  paid  and  discharged,  and  "  that  the  Inland  Revenue  OflSce  had  no  further 
claim  for  legacy  or  succession  duty  in  respect  thereof." 

In  answer  to  that  application,  Mr.  Trevor  wrote  a  letter,  bearing  date  the  21st  of 
June  1865,  as  follows : — 

"Inland  Revenue  Office,  London,  E.G. — Legacy  and  Succession  Duty  Department. — 
21  June  1865. — Gentn, — In  reply  to  your  letter  of  the  20th  inst,  I  beg  to  state  that 
the  duty  at  the  rate  of  £1  per  cent,  amounting  to  JC51,  IQs.  8d.  appears  to  have  been 
paid  on  the  24  April  1865,  upon  a  sum  of  £5198,  lis.  6d.  (X4823,  Ss.  3d.  principal 
and  jC373,  6s.  3d.  interest  thereon),  described  to  be  the  proceeds  of  the  sale  of  the 
following  property,  viz.,  a  close  of  land  called  Burnt  Hill  containing  4a.  3r.  28p.,  and 
certain  other  closes  of  land  called  Bullock's  Moor  and  Flaxley  Green  Piece  containing 
43a.  4r.  Op.,  being  part  of  the  Staffordshire  estates  of  the  late  Honble.  Robt.  Curzon 
(who  died  on  the  14th  May  1863),  and  which  are  de\'i8ed  to  his  son  Robt.  Curzon. — 
Yours,  &C.,  "  Ch.  Tkkvor." 

"  Messrs.  White,  Broughton  &  WTiite." 

[373]  The  Defendant's  advisers  being  still  dissatisfied  with  this  answer  refused  to 
complete,  and  threatened  to  bring  an  action  for  the  deposit  money,  and  thereupon  this 
bill  was  filed,  praying  for  the  specific  performance  of  the  contract. 

Mr.  Selwyn  and  Mr.  6.  0.  Morgan,  for  the  Plaintiffs,  referred  to  "  The  Succession 
Duty  Act,  1853,"  16  &  17  Vict.  c.  51,  ss.  18,  44,  52 ;  and  see  the  Stamp  Act,  45  Geo. 
3,  c.  28,  ss.  4,  5,  and  55  G«o.  3,  c.  184,  Schedule,  Part  3,  tit.  Legacies. 

Mr.  Hobhouse  and  Mr.  Cecil  Russell,  for  the  Defendant,  cited  H<^>son  v.  Neale  (17 
Beav.  178). 

March  13.  The  Master  of  the  Roli;s  [Lord  Romilly],  after  stating  the  sale  by 
the  trustees  to  the  Plaintiff,  said : — 

If  the  matter  had  rested  there,  no  question  could  have  arisen  but  that  legacy 
duty  and  not  succession  duty  was  properly  payable  in  respect  of  the  purchase-money 
to  be  produced  by  this  sale. 

What  took  place  subsequently  was  this : — [The  Master  of  the  Rolls  stated  the 
subsequent  facts  down  to  the  filing  of  the  bill  and  proceeded :] — 

A  suit  founded  on  a  more  unfortunate  contention  can  scarcely  be  conceived.  I 
have  considered  the  matter  as  carefully  as  I  could,  and,  in  my  opinion,  the  Defendant 
has  been  ill-advised  and  must  submit  to  a  decree.  In  the  first  place,  all  that  the 
purchaser  can  require  is  distinct  evidence  that  no  claim  will  be  made  by  the  Inland 
Revenue  Office  for  any  duty  on  the  hereditaments  mentioned  by  reason  of  the  death 
of  the  testator. 

[374]  I  am  of  opinion  that  if  the  Inland  Revenue  distinctly  stated  this,  the  vendor 
is  not  compellable  to  institute  proceedings  against  the  Inland  Revenue  to  compel  them 
to  give  a  certificate  in  a  particular  form,  although  it  be  that  specified  in  the  statute. 

I  am  also  further  of  opinion  that  the  case  was  fairly  stated  to  Mr.  Trevor  and  that 
his  answer  was  decisive,  that  the  proper  duty  had  been  paid. 

I  am  also  further  of  opinion  that  his  second  answer  to  the  solicitors  of  the 
Defendant  was  decisive,  that  no  more  duty  could  be  claimed,  and  I  am  of  opinion  that 
after  these  two  letters  (assuming  the  rest  of  the  title  to  be  unobjectionable)  no 
purchaser  could  resist  the  performance  of  his  contract  in  future,  on  the  ground  that, 
any  claim  for  duty  could  be  made  by  the  Inland  Revenue  Office.    I  think  the  ca3» 
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vroB  fairly  stated,  and  also  that  the  Defendant  is  not  entitled  to  compel  the  Inland 
Kevenue  to  give  a  certificate  in  a  particular  form. 

I  am  therefore  of  opinion  that  it  is  immaterial  whether  legacy  duty  or  succession 
<duty  was  payable  originally. 

I  have,  however,  thought  it  necessary,  in  consequence  of  the  contention,  to  go  into 
that  question,  and  I  am  of  opinion  that  legacy  duty  was  payable  and  not  succession 
<iuty.  On  this  point,  the  sole  question  is,  whether  the  sale  was  made  under  the  power 
^ven  to  the  trustees,  or  whether  the  sale  was  made  by  Mr.  Robert  Curzon  as  owner 
m  fee-simple,  and  I  think  that  the  sale  was  made  under  the  powers  given  to  the 
trustees,  the  original  Plaintiffs,  by  the  will  of  the  testator. 

The  original  sale  was  obviously  so,  the  contract  was  with  them  and  solely  with 
them,  there  was  no  contract  [375]  with  Robert  Curzon.  It  is  true  that,  by  means  of 
subsequent  conveyances,  the  whole  of  the  property  in  fee-simple  was  vested  in  him  and 
that  he  alone  became  the  necessary  party  to  convey  ;  but  this  circumstance  did  not 
alter  the  original  contract  or  make  him  the  seller.  The  proof  of  this  is,  that  if  the 
Defendant  had  filed  a  bill  for  the  specific  performance  of  this  contract  and  had  made 
Robert  Curzon  a  Defendant  to  such  suit  and  a  demurrer  had  been  put  in  by  him,  that 
-demurrer  would  have  been  allowed.  The  parties  to  the  contract  were  the  trustees  on 
one  side,  and  the  Defendant  on  the  other,  and  they  also  were  the  necessary  and  proper 
parties  to  this  suit,  and  Robert  Curzon  was,  in  my  opinion,  properly  omitted  in  the 
first  instance,  for  being  a  Co-plaintiff  he  need  not,  notwithstanding  the  contention  of 
the  Defendant,  have  been  made  a  party  to  this  suit 

If  the  original  contract  had  been  cancelled  by  consent  of  both  parties  and  a  fresh 
«ontract  entered  into  with  Robert  Curzon,  the  matter  would  have  been  different ;  but 
this  is  not  so,  there  is  no  trace  of  anything  to  this  effect  in  the  evidence  or  pleadings. 
It  is  simply  a  case  of  this  description : — 

The  original  vendors  have,  by  subsequent  proceedings  and  deeds  which  they  have 
sanctioned,  vested  the  whole  of  the  legal  estate  and  equitable  interest  in  the  heredita- 
ments, free  from  all  charges,  in  Robert  Curzon.  But  this  does  not  affect  the  original 
contract,  which  was  perfectly  valid  when  they  entered  into  it,  and  which  they  are 
bound  to  perform,  either  personally  or  by  procuring  the  conveyance  of  the  property 
from  the  person  in  whom  they  have  vested  it  or  allowed  it  to  become  vested. 

The  error  of  the  Defendant  is,  in  supposing  that  the  transactions  which  have  taken 
place  since  the  sale  in  October  1863  have  substituted  a  new  contract  for  the  [3761 
old  one.  But  this  is  not  so ;  it  is  the  old  contract  which  constitutes  the  sale,  ana 
which  alone  can  be  enforced,  although  the  powers  to  convey  are  altered  by  the  subse- 
quent acts  of  the  parties.  In  equity,  assuming  the  contract  to  be  executed,  all  the 
interests  in  equity  were  complete  the  moment  the  contract  was  signed ;  from  that 
moment  the  Defendant  was  the  owner  of  the  estate  in  equity,  and  although,  if  he  had 
taken  a  conveyance  the  next  day,  the  trustees  would  have  been  the  parties  to  convey, 
and  because  a  year  elapsed,  the  son  and  devisee  of  the  testator  became  the  party  to 
oonvey,  it  does  not  affect  the  real  sale,  which  was  under  the  powers  of  the  will,  to 
which  the  final  conveyance  of  the  legal  estate  is  a  mere  accessory,  and  which  completes 
at  law,  in  1866,  what  was  complete  in  equity  in  1863. 

I  am,  therefore,  of  opinion  that  the  Plaintiff  is  in  the  right,  and  that  he  is  entitled 
to  a  decree,  and  that  the  Defendant  must  pay  the  costs  of  the  suit. 

[376]    French  v.  Sehple.    March  8,  1866. 

A  Defendant  having  died  before  answer,  an  order  to  revive  and  also  to  answer  was 
made  against  his  personal  representative  under  the  15  &  16  Vict.  c.  86,  s.  52. 

In  this  case,  one  of  the  Defendants  had  died  before  he  had  answered  the  interro- 
gatories to  the  bill  which  had  been  filed. 

Mr.  Beavan  moved  for  an  order  to  revive  against  his  personal  representative,  and 
that  such  representative  might  answer  the  interrogatories  within  a  limited  time.  He 
referred  to  the  15  &  16  Vict.  c.  86,  s.  52,  and  to  the  statement  of  Lord  Redesdale 
<Mitford's  Plead.  76,  4th  edit.)  where  it  is  stated,  "if  [377]  a  Defendant  to  an 
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original  bill  dies  before  patting  in  an  answer,  or  after  an  answer  to  which  excepdoas 
have  been  taken,  or  after  an  amendment  of  the  bill  to  which  no  answer  has  been  given, 
the  bill  of  revivor,  though  requiring  in  itself  no  answer,  must  pray  that  the 


against  whom  it  seeks  to  revive  the  suit  may  answer  the  original  bill  or  so  much  of  it 
as  the  exceptions  taken  to  the  answer  of  the  former  Defendant  extend  to  or  the 
amendment  remains  unanswered."  And  after  stating  that  the  suit  mar  be  revived 
in  eight  days  after  appearance,  unless  cause  shewn,  he  says:  "Though  the  suit  is 
revived  of  course  in  default  of  the  Defendant's  answer  within  eight  days,  he  most  yet 
put  in  an  answer,  if  the  bill  requires  it."  He  submitted  that  the  order  asked  was  "  an 
order  to  the  effect  of  the  usual  order  to  revive,"  authorized  by  the  52d  section  of  the 
Act 

Ths  Master  of  thk  Bolls  [Lord  Bomilly].  I  think  I  can  make  the  order  givi: 
the  representative  the  usual  time  to  answer.  It  is  not  necessary  to  pat  the  Plain 
to  the  expense  of  filing  a  bill  of  revivor  in  order  to  obtain  an  answer. 

Note.— See  Earl  BeauAamp  v.  WitM,  2  Law  R.  Eq.  302,  and  U  Law  T.  856. 

[378]    Smith  r.  Drisske.    March  2,  5,  1866. 

[S.  C.  L.  R.  1  Eq.  651 ;  35  L.  J.  CSl  385;  U  L.  T.  120;  14  W.  R.  469. 
See  In  re  HcMen,  1887,  20  Q.  B.  D.  47.] 

Trustees  under  a  creditors'  deed,  in  the  Form  D  of  the  Bankrupt  Act,  realised  the 
assets,  but  the  deed  afterwards  proved  invalid  (the  requisite  number  of  creditors 
not  having  assented  to  it)  and  the  debtor  was  made  bankrupt.  Held,  that  the 
trustees  were  not  entitled  to  their  costs  and  expenses  of  administering  the  estate, 
the  deed  under  which  they  acted  being  totally  void. 

Hodgson,  having  a  judgment  debt  entered  up  aininst  him,  executed  a  creditors' 
deed,  dated  the  25th  of  Januarv  1864,  in  the  Form  D  to  the  Bankrupt  Act  (24  &  25 
Vict  c.  134,  s.  200),  by  which  he  conveyed  all  his  estate  and  effe<;t8  to  Dresser  and 
Herring  "  absolutely,  to  be  applied  and  administered  for  the  benefit  of  the  creditors 
of  Hodgson,  in  like  manner  as  if  he  had  been,  at  the  date  thereof,  duly  adjudicated 
bankrupt." 

On  the  13th  of  May  1864  Hodgson  was  adjudicated  a  bankrupt^  the  Commissioner 
holding  that  "a  majority  in  number,  representing  three-fourths  in  value  of  the 
creditors,"  had  not  assented  to  the  creditors  deed.     Smith  was  appointed  his  assignee. 

Afterwards,  by  a  decree  made  in  June  1865,  in  a  suit  of  Harle  v.  Herring, 
instituted  to  carry  into  effect  the  trusts  of  the  creditors'  deed,  the  Master  of  the 
Soils  held  that  the  creditors'  deed  was  void  as  against  Smith,  the  assignee.  The 
Defendant  Dresser  was  a  Defendant  to  that  suit. 

Dresser  and  Herring  had,  under  the  trusts  of  the  creditors'  deed,  got  in  and 
converted  part  of  the  estate  and  effects  of  Hodgson,  and  had  placed  it  (£700)  in  their 
joint  names  in  a  bank.  After  the  decree,  Smith  required  Dresser  and  Herring  to  pay 
over  this  sum  to  him.  Herring  was  willing  to  do  so,  but  Dresser  refused  to  concur 
unless  he  was  allowed  the  costs  and  expenses  incurred  by  him  as  trustee  under  the 
deed  of  January  1864. 

[379]  Smith  and  Herring  instituted  this  suit  in  October  1865  against  Dresser,  to 
compel  Dresser  to  concur  in  enabling  Smith  to  obtain  payment  of  the  £700. 

'The  question  was  as  to  the  right  of  the  Defendant  to  the  costs  of  administering 
the  trusts  and  of  this  suit. 

Mr.  Southgate  and  Mr.  Bush,  for  the  Plaintiffa  The  deed  of  January  1864  is  void, 
not  only  under  the  Bankrupt  Act,  as  devesting  Hodgson  of  the  whole  of  bis  property, 
but  also  under  the  13  Eliz.  c  5,  its  object  being  to  defeat  the  jadj||ment  The  deed 
being  void,  the  trusts  were  also  void,  and  no  one  can  properly  be  said  to  be  a  trustee 
acting  under  it.  The  Defendant  cannot  be  treated  as  a  trustee  or  entitled  to  his  costs 
or  expenses  in  acting  under  such  a  deed ;  Elsey  v.  Cox  (26  Beav.  95). 

Mr.  Cole  and  Mr.  Freeling,  for  the  Defendant.    The  deed  is  not  altogether  void  ; 
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it  was  valid  as  a  oonveyance  of  the  property,  which  it  vested  in  Dresser  and  Herring 
as  trustees,  and  remained  so  until  subsequent  circumstances  avoided  it.  The  Plaintiff 
cannot  recover  the  fund,  without  paying  the  costs  of  realising  it.  The  circumstances 
were  such  as  to  justify  the  trustees  in  acting  under  the  deed,  and  it  would  be  unjust 
to  make  them  bear  the  costs. 

They  cited  Syrmm  v.  George  (3  HurL  &  C.  68) ;  Dakmg  v.  fFhimper(26  Beav.  668) ; 
Goldsmith  v.  RugseU  (5  De  G.  M.  &  6.  547). 

[38^  Mardi  5.  Thx  Master  of  the  Bolls  [Lord  Romilly],  after  stating  the  facts, 
said : — Three-fourths  in  value  of  the  creditors  of  llodflson  did  not  execute  the  deed  of 
the  25th  of  January  1864,  and  the  consequence  was  that  it  had  no  validity  under  the 
Act,  and  being  a  conveyance  of  his  estate  and  effects  to  two  persons,  by  a  debtor,  in 
order  to  defeat  the  payment  of  the  judgment  debt,  the  deed  was  void  as  regards  all 
the  creditors  of  Hodgson. 

In  my  opinion,  the  Defendant  has  mistaken  his  position  in  this  matter ;  he  was 
appointed  a  trustee  under  a  deed  the  trusts  of  which  were  all  invalid ;  he  was  or 
ought  to  have  been  aware  of  this  fact  when  he  began  to  act  in  the  trusts ;  he  should 
have  taken  no  steps  in  it  until  he  was  satisfied  that  three-fourths  in  value  of  the 
creditors  had  executed  the  deed,  and  a  little  inquiry  would  have  set  this  clear, 
though  on  the  form  of  the  deed  the  contrary  is  alleged.  But  whether  it  were  so 
or  not,  I  cannot  give  the  Defendant  costs  as  a  trustee,  when,  in  fact,  he  was  no  trustee 
at  all.  I  cannot  allow  the  first  trust,  viz.,  that  for  payment  of  the  charges  and 
expenses  to  be  paid,  to  be  good,  and  yet  hold  all  the  other  trusts  to  be  void.  What 
a  trustee  is  entitled  to  have  is  the  costs  of  executing  his  trusts,  but  if  the  trusts 
are  invalid  he  has  no  trusts  to  execute. 

It  is  said  that  this  deed  is  effective  for  the  purpose  of  conveying  the  property 
thereby  purported  to  be  conveyed.  Assuming  this  to  be  so,  the  trustee  has  thereby 
incurred  no  costs,  and,  as  all  the  trusts  are  void,  he  can  have  incurred  no  costs  or 
expenses  which  could  be  allowed  by  this  Court  for  the  performance  of  that  which 
is,  in  truth,  nothing,  a  mere  invalid  and  inoperative  trust. 

[381]  In  one  sense,  no  doubt,  the  Defendant  is  a  trustee,  as  every  man  is  a 
constructive  trustee  who  has  in  his  possession  property  belonging  to  another,  of 
which  he  did  not  culpably  obtain  possession;  but  this  is  only  as  every  debtor  is 
a  trustee  of  the  money  he  owes  to  the  creditor.  Unless  adverse  claims  are  made 
to  the  money  in  his  hands,  he  cannot  properly  be  called  a  trustee,  even  constructively, 
bat  where  no  such  claims  are  made  he  is  simply  a  debtor. 

Such  is  the  position  of  the  Defendant  Mr.  Dresser,  the  trusts  being  void,  he  had 
no  duty  to  perform,  and  he  ought  to  have  paid  over  the  money  at  once  to  the 
assignee,  no  claim  by  any  other  person  having  been  made,  or  being  about  to  be 
made  against  the  money  in  his  hands.  In  truth,  he  was  the  less  justified  in  causing 
this  suic  to  be  instituted,  as,  in  the  case  of  Htwli  v.  Herring,  to  which  he  was  a  party, 
he  had  ascertained,  by  the  decree  of  the  Court,  that  the  trusts  of  the  deed  of  January 
1864  were  wholly  void,  and  that  he  could  not  therefore  claim  any  of  the  rights 
incidental  to  a  trust  which,  in  truth,  never  existed. 

I  must  make  a  decree  for  the  Plaintiff,  and  as  Mr.  Dresser  has  occasioned  this  suit, 
he  must  pay  the  costs  of  it. 

[382]    Oeoroe  v.  George  (No.  2).    March  24,  1866. 

A.  A.,  who  was  both  heir  and  administrator,  gave  to  a  creditor  of  the  intestate  a 
mortgage  on  the  descended  estate  for  his  debt,  which  he  covenanted  to  pay.  The 
creditor  thereupon  gave  to  A.  B.,  as  administrator,  a  receipt  for  the  debt,  but  no 
money  passed.  Held,  in  taking  an  account  of  the  personal  estate  of  the  intestate 
as  against  A.  R,  that  he  was  entitled  to  charge  the  amoimt  of  this  debt  as  a  payment 
out  of  the  personal  estate. 

Mr.  Greaves  died  intestate  in  1841,  indebted  to  the  trustees  of  his  marriage  settle- 
ment in  the  sum  of  £3700,  which  he  had  borrowed  from  them  in  1849. 
The  Defendant  Bagshawe  was  both  his  heir  at  law  and  administrator. 
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The  trustees  required  payment  of  the  debt^  whereupon  Begshawe,  in  May  1861, 
gave  them  a  mortgage  on  the  descended  real  estates  for  the  amoant  of  the  debt^ 
and  he  personally  covenanted  to  pay  it.  The  trustees,  on  the  other  band,  gave 
Bdgshawe,  as  administrator,  a  receipt  for  the  money.  No  money  in  fact  passed  and 
the  mortage  remained  unpaid. 

By  the  decree  Bagshawe,  as  administrator  of  Greaves,  was  ordered  to  admit  assets 
of  Qreaves,  or  to  account  for  the  personal  estate.  In  taking  the  accounts,  he  charged 
the  X3700  as  a  payment  out  of  the  personal  estate,  and  the  Chief  Clerk  allowed  it. 
A  summons  was,  however,  taken  out  to  vary  the  certificate  by  disallowing  the  jG370O, 
on  the  ground  that  no  money  had  actually  passed  in  the  transaction. 

Mr.  Selwyn  and  Mr.  Woodhouse,  for  the  Plaintiff. 

Mr.  Cole  and  Mr.  Bagshawe,  for  Bagshawe. 

Mr.  Eddis  and  Mr.  Elderton,  for  other  parties. 

[383]  Ths  Masteb  of  the  Roli;s  [Lord  Bomiliy].  The  trustees  of  the  settle- 
ment were  entitled  to  come  against  the  personal  estate  of  Greaves  for  payment  of  the 
JC3700,  and  Bagshawe  has  paid  them  off  by  means  of  a  mortgage.  If  this  bad  been  a 
mortgage  on  an  estate  which  Bagshawe  had  bought,  it  would  have  been  a  perfectly 
good  payment.  But  it  happens  to  be  a  mortoage  on  the  real  estate  of  Greaves  whoee 
personal  estate  is  liable,  does  that  alter  the  character  of  the  case  1    I  think  not 

By  the  mortgage  the  personal  estate  is  released  from  the  debt  and  the  real  estate 
became  subject  to  a  charge  to  the  same  amount. 

It  is  true  that  no  money  was  paid,  but  that  is  immaterial.  I  think  that,  under 
the  circumstances  of  this  case,  Bagshawe  is  entitled  to  have  the  £3700  allowed  him  as 
»  payment  out  of  the  personal  estate. 

[383]    Gray  v.  Asamson.    March  12,  1866. 
The  rule  as  to  the  costs  of  a  disclaiming  Defendant  applies  to  a  disclaiming  heir  at  law. 

In  this  case  the  heir  at  law  of  a  mortgagor  had  disclaimed,  and  was  brought  to  the 
hearing. 

Mr.  E.  Smith  and  Mr.  Dickinson,  for  the  Phdntiff. 

Mr.  Lindley,  for  the  heir,  asked  for  his  costs,  contending  that  there  was  no  case  in 
which  a  disclaiming  heir,  brought  before  the  Court  for  the  convenience  of  the  parties, 
had  been  deprived  of  his  costs. 

[384]  Ford  v.  Th€  Earl  of  Chesterfield  (16  Beav.  516)  was  cited ;  and  see  Ford  v. 
White  (16  Beav.  120)  j  Davis  v.  fFhUmore  (28  Beav.  617) ;  Ftarber  v.  Fwrier  (30  Beav. 
523). 

The  Master  of  the  Rolls  [Lord  Romillyl.  When  he  was  served  he  ought  to 
have  offered  to  execute  any  deed  which  might  be  necessary.    I  can  give  him  no  costs. 

[384]    In  re  St.  Cuthbkrt  Lead  Smelting  Company.    F^.  27,  1866. 

Liberty  to  a  mortgagee,  pending  a  winding  up,  to  institute  a  suit  for  foreclosure 
refused,  there  being  no  special  difSculty,  and  it  being  competent  to  him  to  obtain 
the  proper  order  in  Chambers  without  the  necessity  of  a  suit. 

An  order  having  been  made  to  wind  up  this  company, — 

Mr.  Selwyn  and  Mr.  Freeling,  on  behalf  of  a  mortgagee,  moved,  under  the  87th 
section  of  "  The  Companies  Act,  1862  "  (25  &  26  Vict.  c.  89),  for  leave  to  institute  a 
foreclosure  suit  against  the  company. 

The  cited  WcUkerv.  The  Ware,  &c..  Company  (35  Beav.  52). 

Mr.  J.  Pearson,  for  the  ofiBcial  liquidator,  supported  the  application. 

The  Master  of  the  Bolls  [Loitl  BomillyJ.  I  think  that  this  is  an  application 
I  ought  not  to  grant. 

[386]  If  I  were  to  grant  this  application,  then,  in  every  case  of  a  mortgage  of  a 
company's  property,  I  ought,  during  its  winding  up,  to  allow  a  mortgagee  to  file  a 
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bill,  and  matt  also  extend  the  like  power  to  judgment  creditors  of  the  company.  If 
I  were  to  do  so,  the  effect  would  be  that  I  should  be  putting  the  estate  of  the 
company  to  a  considerable  amount  of  expense,  to  enable  the  mortgagee  to  obtain  an 
order,  which  I  can  make  in  Chambers.  It  is  only  necessary  to  know  what  the  rights 
of  the  morteagee  are,  and  what  is  proper  to  be  done,  and  then,  on  hearing  the  official 
liquidator,  1  might  make  the  order  without  the  necessity  of  any  suit  at  all.  But  if 
this  application  were  granted,  there  would  be  a  bill  and  answer  ;  the  case  would  be 
heard,  and  a  decree  made,  directing  accounts  to  be  taken  in  Chambers  apart  from  the 
winding  up,  and  six  months  would  be  given  to  redeem,  and  then  would  come  the 
ultimate  order  for  foreclosure.  This  would  probably  take  many  months,  while,  if 
proper,  I  can  make  the  order  under  the  winding  up  to-morrow. 

I  am  of  opinion  that  the  87th  clause  was  only  intended  to  apply  to  cases  where 
some  difficult  question  arises,  which  can  only  be  determined  in  a  suit.  But  I  consider 
that  if  a  mortgagee  comes  in  and  asks  for  payment,  I  have  full  authority  to  deal  with 
his  rights.  He  may  make  an  application  in  Chambers  with  respect  to  payment  and 
the  interim  dealing  with  the  property,  on  which  occasion  the  opinion  of  the  official 
liquidator  will  be  very  valuable.     I  can  make  no  order. 


[386]    Princb  v.  Pkincb.    fe6. 15, 1866. 

[S.  C.  L.  E.  1  Eq.  490;  35  L.  J.  Ch.  290  ;  U  L.  T.  43 ;  12  Jur.  (N.  S.)  221  ; 

14  W.  R.  383.] 

The  power  given  to  a  company,  by  the  41st  section  of  "The  Companies  Act,  1856" 
(19  &  20  Vict.  c.  47),  to  contract  for  land  by  a  person  acting  under  its  express  or 
implied  authority,  is  not,  as  regards  a  company  formed  under  that  Act,  taken 
away  by  the  Companies  Act  of  1862  (25  &  26  Vict  c.  89),  although  it  repeals  the 
Act  of  1856 ;  for  it  is  a  "  right  or  privilege  "  preserved  by  the  206th  section. 

The  question  raised  in  this  case  was  as  to  the  validity  of  a  contract  entered  into 
between  an  intestate  and  a  public  company. 

It  appeared  that  a  company,  called  "  The  Manchester  Boyal  Exchange  Proprietors,' 
had  been  incorporated  and  registered  as  a  company  under  the  provisions  of  the  Joint 
Stock  Companies  Acts,  1856  and  1857  (19  &  20  Vict.  c.  47,  and  20  &  21  Vict, 
c.  14).  By  one  of  the  rules  of  this  company,  the  committee  of  management  had 
power  to  purchase  additional  property  for  the  purposes  of  the  institution,  the 
previous  sanction  of  an  annual  or  special  general  meeting  of  proprietors  being 
obtained. 

By  the  41st  section  of  the  19th  &  20th  Vict,  c  47,  contracts  on  behalf  of  any 
company  registered  under  that  Act,  which,  by  law,  are  required  to  be  in  writing, 
may  be  made  "  by  any  person  acting  under  the  express  or  implied  authority  of  the 
company." 

These  Acts  were,  however,  repealed  by  "  The  Companies  Act,  1862  "  (26  &  26 
Vict.  0.  89,  s.  205,  and  schedule  3).  The  repealing  Act  does  not,  however,  re-enact 
the  41st  section  of  the  former  Act,  but  enacts,  by  the  206th  section,  that  "  no  repeal 
thereby  enacted  shall  affect"  (3)  "any  right  or  primlege  acquired  or  liability  incurred 
under  any  Act  thereby  repealed." 

Such  being  the  state  of  the  law  in  1864,  this  company  [3871  became  desirous  of 
purchasing  a  freehold  property  in  the  City  of  Manchester  belonging  to  the  Bev. 
Samuel  Prince,  and  on  the  23d  of  December  1864  Mr.  Prince's  agent  wrote  to  the 
committee  of  the  company  offering  to  sell  them  this  property  (describing  it)  for 
£22,000,  adding,  "  If  it  be  accepted  as  to  price,  a  formal  contract  will  have  to  be 
prepared  by  Mr.  Prince's  solicitors  and  yours." 

The  committee,  on  the  29th  of  December  1864,  "  resolved  that  the  offer  of  Mr. 
Prince's  property  for  the  sum  of  £22,000  be  accepted,  subject  to  the  approval  of  a 
general  meeting  of  the  proprietors." 

On  the  lltn  of  January  1865  a  special  general  meeting  of  the  company  approved 
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(as  the  Court  held)  of  the  contract,  and  authorized  the  committee  to  carry  it  into 
effect. 

On  the  9th  of  February  1865  Mr.  Heelis,  the  solicitor  of  the  company,  wrote  to 
Mr.  Prince's  solicitor  an  answer  to  accept  his  offer,  but  Mr.  Heelis  had  no  antbority, 
under  the  seal  of  the  company,  to  accept  the  offer. 

No  formal  contract  had  ever  been  prepared,  and  on  the  22d  of  July  1865,  b^«e 
the  contract  had  been  completed,  Mr.  Prince  died  intestate. 

Under  these  circumstances,  the  question  was,  whether  a  complete  binding  oonteact 
existed  at  the  death  of  the  intestate,  so  that,  in  equity,  the  purchase-money  for  the 
freehold  property  belonged  to  the  next  of  kin  and  the  property  to  the  company. 

The  heir  at  law  of  the  intestate,  who  was  an  infant,  claimed  the  estate  discharged 
of  anycontract 

[388]  Mr.  W.  M.  James,  for  the  Plaintiffs,  the  widow  and  younger  children  of 
Mr.  Prince.  The  offer  contained  in  the  letter  of  the  23d  of  December  1864,  which 
was  accepted  unconditionally  by  the  letter  of  the  9th  of  February  1865,  constiuited 
a  perfect  binding  contract  between  the  parties,  for  they  specify  all  the  neeeasary 
terms.  The  reference  to  the  preparation  of  a  more  formal  contract  does  not  destroy 
or  invalidate  this  contract ;  CHNnns  v.  The  NorA-Eastem,  dbc,  Distriet  (11  Beav.  1). 

Mr.  Heelis  was  a  person  acting  under  the  "express  or  implied  authority"  of 
the  company,  and  his  written  acceptance  bound  the  company  by  virtue  of  the 
4l8t  section  of  the  Act  of  1856,  under  which  this  company  was  incorporated. 
Although  this  Act  was  repealed  by  the  Act  of  1862,  and  the  4l8t  section  was  not 
re-enacted,  still  the  right  of  the  company  to  contract  by  its  agent  was  preserved  by 
the  205th  section,  it  being  "  a  right  or  privilege  "  acquired  under  the  repealed  Act. 

Mr.  Birley,  for  the  company. 

Mr.  Little,  for  the  infant  heir  at  law.  At  the  intestate's  death  there  was  no 
binding  and  subsisting  contract  for  the  sale  of  this  freehold  property,  it  therefore 
descended  on  his  heir  at  law.  Heelis  was  not  appointed  under  the  seal  of  the  company 
and  had  no  valid  authority  to  bind  the  company  and  enter  into  this  contract.  The 
Act  of  1856  was  altogether  repealed  by  the  Act  of  1862,  but  the  Legislature  did 
not  think  fit  to  re-enact  the  41st  section  of  the  former  Act.  This  case  does  not, 
therefore,  come  within  the  exception  contained  in  the  205th  section  of  the  Act  of 
1862,  for  the  liability  to  be  bound  by  the  Acts  [388]  of  such  an  agent  cannot  be 
considered  either  a  "  right  or  privilege." 

Again,  the  contract  alleged  was  a  mere  negotiation  and  not  final,  for  a  further 
formal  contract  was  stipulated  for,  and  which  would  contain  additional  terms.  Heelis 
was  not  the  duly  appointed  agent  of  the  company,  and  the  sanction  given  by  the 
general  meeting  was  m  too  general  terms  and  not  suSSciently  certain. 

TFUam  v.  The  West  Hamepod  RaHmay  Ccm^pamy  (34  Beav.  187)  was  referred  to. 

Mr.  W.  M.  James,  in  reply. 

The  Master  of  the  Holies  [Lord  Romilly].  In  this  case,  I  am  of  opinion  that  a 
case  has  been  made  out  for  the  specific  performance  of  the  contract.  The  first  thing 
to  be  regarded  is,  what  the  contract  consists  in.  Mr.  Prince,  by  his  agent,  offers  to 
sell  this  property  to  the  company  for  £22,000,  and  the  solicitor  of  the  company  on 
their  behalf  writes  to  accept  it.  If  this  had  been  a  dealing  between  individuals,  and 
not  with  a  company,  I  should  be  of  opinion  that  this  would  constitute  a  complete 
and  binding  contract.  I  do  not  think  that  the  statement  that  "a  formal  contract 
will  have  to  be  prepared,"  affects  the  question  in  the  slightest  degree ;  for  when 
a  contract  is  complete  and  certain  in  its  terms  it  is  binding,  although  a  formal  contract 
is  intended  to  be  prepared.  I  am,  therefore,  of  opinion,  in  this  case,  that  the  terms 
are  certain  and  that  the  correspondence  constitutes  a  good  contract  as  between 
individuals. 

[390]  The  second  question  is,  whether  this  is  a  contract  which  is  binding  upon 
the  company.  It  is  necessary,  in  the  first  place,  to  consider  whether  it  was  bmchng 
under  the  41st  section  of  the  Act  of  1856,  under  which  the  company  was  incorporated. 
I  am  of  opinion  that  Mr.  Heelis  was,  in  fact,  "  a  person  acting  under  the  express 
or  implied  authority  of  the  company ;  that  Heelis  laid  Mr.  Prince's  offer  before  the 
committee,  who  resolved  that  the  offer  should  be  accepted,  subject  to  the  approval 
of  the  general  meeting;  that  this  offer  was  laid  before  the  general  meeting  and 
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that  its  acceptance  was  sanctioned  by  such  general  meeting,  in  compliance  with  the 
rules  of  the  company.  That  being*  so,  I  am  of  opinion  that  the  letter  written  by 
Mr.  Heelis  on  the  9th  of  February  constituted  a  complete  contract  under  the 
Act  of  1856,  and  that  the  company  became  bound  by  his  acts  within  the  scope  of  his 
authority. 

The  next  question  is,  whether  this  power  to  contract  by  an  agent,  given  by  the 
Act  of  1856,  is  taken  away  by  the  Act  of  1862.  Except  by  statute,  the  company  had 
no  authority  to  constitute  a  person  their  agent  for  the  purpose  of  purchasing  land, 
unless  they  constituted  him  their  agent  for  that  purpose  under  their  common  seal ;  but 
the  Act  of  1856  dispensed  with  this.  The  question  therefore  is,  whether  the  Act  of 
1862  destroyed  this  power.  The  176th  section  provides  for  the  application  of  that 
Act  to  companies  already  formed,  but  it  contains  nothing  disabling ;  on  the  contrary, 
it  enables  companies  already  constituted  to  obtain  the  benefit  of  that  Act.  But 
the  205th  clause  in  the  Act  of  1862,  which  repeals  the  Act  of  1856,  provides  that  the 
repeal  shall  not  affect  "anything  done  under  any  Acts  thereby  repealed,"  or  "any 
right  or  privilege  acquired  or  liability  incurred  under  any  Act  hereby  repealed." 

[391]  It  is  clear  that  the  latter  exception  does  not  refer  to  things  already  done, 
because  that  is  already  provided  for  by  the  first ;  it  must  therefore  mean  "  any  right 
or  privilege  "  subsisting. 

The  question  is,  whether  the  "right  or  privilege"  given  by  the  Act  of  1856,  to 
enter  into  a  contract  by  an  agent,  not  so  constituted  by  seal,  is  a  "  right  or  privilege  " 
which  the  company  enjoyed  at  the  passing  of  the  Act  of  1862.  I  am  of  opinion  that  it 
is,  and  that  it  was  not  taken  away  by  the  Act  of  1862. 

A  decree  must  therefore  be  made  for  the  specific  performance  of  this  contract. 

[391]    Be  Hafod  Lead  Mining  Company.    Slatsb's  Case. 
Feb.  13,  20,  1866. 

[S.  C.  35  L.  J.  Ch.  304 ;  14  L.  T.  95 ;  12  Jur.  (N.  S.)  242 ;  14  W.  R.  446.] 

A  company  being  in  difficulties,  A.  £.  gave  C.  D.  £30  to  take  a  transfer  of  bis  shares, 
and  the  transfer,  which  stated  (falsely)  that  C.  D.  had  paid  A  B.  £25  for  the  shares, 
was  duly  registered.  About  a  year  afterwai-ds,  the  company  was  ordered  to  be 
wound  up.     Held,  that  A  B.  was  not  a  contributory. 

Distinction  between  a  transfer  of  shares  which  is  fraudulent  and  void  as  against  the 
transferee,  and  one  which  is  so  as  regards  the  company. 

This  was  an  application,  made  by  the  official  liquidator,  to  put  Mr.  Slater  on  the 
list  of  contributohes  for  100  shares,  on  the  ground  that  the  transfer  of  them  to  Mr. 
Casson  was  fraudulent  and  void. 

The  company  was  incorporated  on  the  15th  of  November  1861,  and  Mr.  Slater 
held  100  shares  in  it. 

On  the  29th  September  1863  the  company  was  in  difficulties,  and  information  was 
given  by  the  directors  to  the  shareholders.  Mr.  Slater  thereupon  employed  Mr. 
Casson,  an  accountant,  and  who  owed  him  £25  on  bond,  to  see  the  books  of  the 
company,  and  he  examined  them  accordingly. 

[392]  On  the  12th  November  1863  Mr.  Slater  gave  Casson  £30  to  take  his  100 
shaies.  Of  this,  £25  was  paid  by  the  debt  then  due  from  Casson  to  Slater,  and  the 
remainder  was  paid  in  cash.  But  the  deed  of  transfer  of  that  date  falsely  stated  that 
Casson  bad  given  Slater  £25  for  the  shares. 

On  the  27th  November  1863  the  transfer  of  the  shares  was  duly  registered  by 
the  company  in  their  books. 

On  the  5th  November  1864,  being  a  vear  after  this  transaction,  an  order  was  made 
to  wind  up  this  company,  and  the  official  liquidator  now  applied  to  put  Mr.  Slater  on 
the  list  of  contributories  for  100  shares,  on  the  ground  that  the^transfer  to  Casson, 
made  when  the  company  was  in  difficulties,  was  fraudulent  and  void.  Mr.  Casson,  in 
his  evidence,  alleged  that  he  had  taken  the  shares  under  undue  influence  and  pressure 
on  the  part  of  Slater,  and  under  the  fear  of  being  sued  by  the  latter  on  his  bond,  and 
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that  he  was  a  mere  trustee  of  the  shares  for  Slater.  It  was  also  alleged  that  the 
shares  had  been  transferred  into  Casson's  name,  in  order  to  enable  him  to  inspect  the 
books  of  the  company.  All  this  was,  however,  denied  by  the  Respondent,  who  insisted 
that  the  transfer  was  bond,  fide,  and  that  Casson  was  to  have  the  profit  to  be  derived 
from  these  shares. 

Mr.  Selwyn  and  Mr.  Koxbargh,  for  the  ofScial  liquidator,  cited  LwnfPt  out  (27 
Beav.  465) ;  Hyam's  case  (1  De  G.  T.  &  J.  75) ;  CoMlo's  case  (2  Ibid.  302) ;  Bwin'i  aw 
{lUd.  275) ;  De  Pass's  ease  (4  De  G.  &  J.  559). 

Mr.  Southgate  and  Mr.  Crossley,  for  Slater,  cited  Fenioick's  case  (1  De  Q.  &  Sm. 
557) ;  Jessopp's  case  (2  De  G.  &  J.  638) ;  Straffm's  case  (1  De  G.  M.  &  G.  577) ;  BvMt 
ease  (30  Beav.  143,  and  3  De  G.  F.  &  J.  300). 

[393]  Feb.  19.  The  Master  of  the  Rolls  [Lord  Romilly].  I  have  certainly  held 
that,  where  a  shareholder  gets  rid  of  shares  by  assigning  them  to  a  pauper,  w  to  a 
servant  over  whom  he  has  entire  control,  in  order  to  avoid  paying  his  snare  of  the 
debts  of  the  company  and  of  throwing  them  on  the  other  shareholders,  this  transaction 
is  fraudulent  and  void,  and  I  think  the  latter  decisions  tend  to  confirm  that  condasion. 
Bub  I  do  not  consider  that  this  precludes  a  shareholder  from  bond  fide  selling  his  shares 
to  another  person,  or  giving  him  money  to  take  the  shares,  if  the  transaction  be  open 
and  not  merely  colorable.  Subject  to  an  observation  I  am  about  to  make,  as  to  the 
statement  of  the  consideration  in  the  transfer,  I  see  nothing  in  this  transaction  which, 
as  between  Mr.  Slater  and  the  company,  can  justify  me  in  saying  that  this  transaction 
is  colorable  and  void. 

If  a  person  holding  shares  in  a  joint  stock  company  induces  another  person  to 
buy  them  by  making  false  representations  to  that  person,  the  purchaser  may  come 
here  to  set  aside  the  transaction  as  between  them.  But  the  company  have  nothing 
to  do  with  that  matter,  and,  subject  to  any  power  which  they  may  possess  of  rejecting 
any  transfers,  they  must  adopt  the  decisions  of  the  Courts  as  to  the  person  who  is  to 
become  or  to  remain  a  shareholder.  The  Court  in  such  matters  cannot  look  into  the 
question  of  the  fairness  of  the  means  by  which  such  transfer  was  effected.  If  A. 
says  to  his  servant,  the  company  is  about  to  be  wound  up,  take  my  shares,  they  can 
get  nothing  from  you,  and  will  not  attempt  it,  and  I  will  repay  you  for  the  trouble 
and  loss  vuu  may  sustain,  the  company  may  properly  say,  this  is  no  transfer,  and  that 
A.  is  still  liable.  But  if  A.,  knowing  that  a  company  is  on  the  eve  of  bankruptcy,  says 
to  B.,  "  this  is  a  thriving  and  valuable  company,"  and  thereby  [394]  induces  B.  to 
buy  them,  B.,  as  regards  the  company,  is  the  shareholder,  until  by  a  decree  of  the 
Court  he  has  set  aside  the  transaction  and  compelled  A.  to  take  back  his  shares.  In 
the  former  case,  the  want  of  means  of  the  servant  or  dependent  of  A.  to  pay  calls  is 
a,  material  ingredient ;  in  the  latter  case,  the  greater  or  less  wealth  of  the  transferee 
forms  no  element  of  consideration.  The  case  before  me,  if  all  that  is  alleged  against 
Mr.  Slater  be  correct,  and  not  disproved  or  denied  by  him,  would  make  it  belong  to 
the  second  class  of  cases.  Casson  here  puts  his  case  upon  this :  that  he  took  the  shares 
upon  undue  influence  and  pressure  on  the  part  of  Slater,  and  that  he  feared  being  sued 
by  Slater  on  his  bond.  I  have  not  been  able  to  find  any  evidence  to  shew  that  Casson 
is  not  fully  able  to  pay  the  calls  on  the  shares ;  but  with  this  the  company  have 
nothing  to  do.  I  assume  that,  if  Casson  pleased,  he  might,  by  bill  in  equity,  set  aside 
the  transfer,  and  compel  Slater  to  take  back  the  shares ;  but  until  he  has  done  so  he 
is  the  shareholder,  and  to  such  a  suit  the  company  would  not  be  proper  parties.  I 
have  looked  through  the  evidence,  and  I  find  that  the  case  I  have  suggested  is  not 
really  raised,  and  certainly  not  proved  by  the  evidence.  Whether  Casson  could 
maintain  such  a  suit,  when,  acconiing  to  a  part  of  the  evidence,  he  was  induced  to 
have  the  shares  put  in  his  name,  in  order  to  inspect  the  books,  and  whether,  by  so 
doing,  he  had  ascertained  the  state  of  the  affairs  of  the  company,  I  do  not  stop  to 
consider.  This  company  has  nothing  to  do  with  that  case,  but  solely  whether  in  this 
case  the  shares  were  collusively  transferred  to  a  man  who  could  not  pay  calls,  in  order 
to  relieve  Slater,  and  this  is  not  proved,  and  it  is  fit  to  observe  that  one  share,  instead 
of  100,  would  have  been  quite  as  efficacious  for  the  purpose  of  inspecting  the  books. 

[396]  In  the  first  place,  Casson  was  competent  to  pay  the  calls.  In  the  second 
place,  the  company,  although  in  difficulties,  was  not  wound  up  till  nearly  a  year  had 
elapsed.     The  mine  might  in  that  interval  have  proved  profitable  and  valuable,  and 
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the  shares,  in  that  case,  could  not  have  been  got  back.  In  the  third  place,  no 
indemnity  was  given  to  Casson,  but  it  was  expressly  refused,  and  that  rerasal  was 
not  objected  to  and  no  indemnity  was  required. 

The  real  difficulty  in  the  case  is  the  false  statement  of  the  consideration,  viz. :  that 
jE25  were  paid  for  the  shares  by  Casson,  when,  in  fact,  j£30  were  paid  to  him.  This 
is  very  senous,  but  I  observe  that  Casson  was  employed  to  examine  the  books,  and 
this  examination,  it  is  agreed  on  both  sides,  he  made,  and  for  which  he  now  makes  a 
claim.  If  this  was  taken  into  account  and  made  to  amount  to  £55,  it  would  make 
the  consideration  paid  £25.  But  the  whole  matter  is  unexplained.  This  also  is  to 
be  observed : — it  does  not  appear  to  have  been  done  for  the  purpose  of  deceiving 
the  directors,  for  I  do  not  find  that  they  had  any  power  of  rdEusing  to  accept  the 
transfer  if  the  exact  truth  had  been  told. 

I  think,  therefore,  on  the  whole,  that  there  is  not  such  a  case  made  out  to  set 
aside  this  transaction  as  to  enable  me  to  make  any  order  on  this  summons ;  but  the 
Bespondent  Slater  does  not  come  before  the  Court  perfectly  without  taint,  he  did 
not  put  the  real  consideration  in  the  deed  as  far  as  the  evidence  stands.  If  he  did 
he  certainly  does  not  explain  it.  Therefore  I  must  dismiss  the  summons  without 
costs. 

[396]    Stooee  t'.  Stookb.    March  12,  1866. 

[S.  C.  14  W.  R.  564.    See  In  re  Pringle,  1881,  17  Ch.  D.  823.] 

A  testator  gave  a  house  and  £300  "  of  lawful  money  "  to  his  daughter,  and  "  the 
remainder  of  all  his  moneys,  in  whatever  it  may  be,  in  bonds  or  consols  or  any- 
thing else,"  to  his  wife.  Held,  that  the  wife  was  entitled  to  all  the  testator's 
residuary  personal  estate  invested  in  any  security,  including  a  life  policy,  but  not 
to  a  leasehold  or  furniture  or  chattels. 

The  testator,  who  had  five  children,  died  in  1864. 

By  bis  will,  he  gave  to  each  of  his  three  sons  some  house  property,  and  to  one 
of  his  dau^ters  a  house  and  £300,  and  then  proceeded  in  the  following  words : — 

"  Ajid  1  give  to  my  daughter  Elenora  Stooke,  the  house  occupied  by  Mr.  Lucas, 
and  if  she  dies  without  issue  then  to  come  back  to  my  sons,  to  be  divided  equally 
alike  between  the  three,  and  I  likewise  give  £300  of  lawful  money  of  Great  Britain 
to  my  daughter  Elenora.  The  remainder  of  all  my  moneys,  in  whatever  it  may  be,  in 
bonds  or  consols  or  anything  else,  I  give  to  my  wife  for  her  sole  use,  as  long  as  she 
shall  live,  but  not  to  give  it  away  from  my  sons  and  daughters  at  her  death,  but  to 

g'lve  it  to  either  or  divide  it  equally  between  the  whole.  I  give  to  my  two  sons, 
hai'les  and  Bicbard,  the  yard  and  garden  what  I  bought  of  Mr.  Brewer's  executors, 
to  be  divided  equally  between  them,  but  the  part  next  to  Mr.  Miller's  to  be  Richard's." 

The  testator  was  possessed  of  a  leasehold  called  "  The  Ivy  Cottage,"  held  for  a  term 
if  three  pei'sons  should  so  long  live,  and  he  had  effected  a  policy  for  £450  payable 
on  the  death  of  the  survivor  of  the  cesluii  que  vie.  There  were  also  furniture,  culinary 
articles,  china,  glass,  wearing  apparel,  plate,  wine  and  a  pony  carriage  in  and  about 
the  Ivy  Cottage,  of  the  estimated  value  of  £141. 

The  question  in  the  cause  was,  whether  this  cottage  [397]  and  the  other  articles 
passed  under  the  words  "  the  remainder  of  all  my  moneys." 

Mr.  Baggallay  and  Mr.  Rowcliffe,  for  one  of  the  next  of  kin,  cited  Lowe  v.  Thomas 
(5  De  G.  M.  &  G.  315). 

Mr.  Selwyn  and  Mr.  Marten,  for  the  widow,  cited  Montagu  v.  The  Earl  of  SandwuA 
(33  Beav.  324) ;  Stoek$  v.  Barri  (John.  54) ;  Rogers  v.  Thomas  (2  Keen,  8) ;  Hinves  v. 
Hinvea  (3  Hare,  609). 

Mr.  Southgate,  for  all  the  Defendants  except  the  widow. 

The  Master  of  the  Rous  [Lord  Romilly].  It  is  very  difficult  to  construe  on& 
will  from  the  words  used  in  another  will ;  you  must  judge  by  the  will  itself. 

I  concur  in  this : — ^That  if  a  testator,  by  his  will,  gives  matters,  which  are  not 
money  in  the  ordinary  acceptation  of  the  term,  and  afterwards  gives  all  "  other  my 
moneys  whatsoever  and  wheresoever,"  be  applies  that   expression  to  things  which. 
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are  not  strictly  money  and  consequently  that  things  not  of  that  character  pasa  onder 
the  gift  Thus  if  a  testator  gives  Whiteacre  and  all  the  rest  of  my  money  to  A.  Bl, 
he  means  all  his  property,  for  he  treats  Whiteacre  as  "  money,"  although  land  or  real 
estate  and  personal  chattels  are  not  properly  speaking  "  money." 

Applying  that  rule  to  this  case,  I  think  that  the  meaning  of  the  testator  is  not 
ambiguous.  After  giving  a  house  and  "£300  of  lawful  money  of  Oreat  [3861  Britain 
to  his  daughter  Elenora,"  he  gives  the  "  remainder  of  all  my  moneys '  to  his  wife. 
I  am  disposed  to  think  that  if  lie  had  stopped  there  and  had  said,  "the  remainder 
of  all  my  moneys  I  give  to  mv  wife, "it  would  have  carried  the  whole  of  tiie  property. 
But  he  specifies  the  moneys  he  means  by  saying,  "  in  whatever  it  may  be,  in  oonds 
or  consols  or  anything  else.  I  read  this  as  a  gift  of  all  his  money  on  whatever  security 
it  may  be,  whether  on  bonds  or  consols  or  any  other  security,  and  all  the  sums 
secured  by  any  species  of  security.  If  he  had  liad  a  freehold  farm,  that  would  not 
have  been  money  in  any  sense  of  that  word  as  used  bv  the  testator. 

This  view  is  confirmed  by  the  fact  that,  after  he  had  done  this,  he  directs  a  yard 
and  garden  to  be  equally  divided  between  his  two  sons  Charles  and  Richard,  from 
which  it  is  clear  that  he  did  not  consider  them  as  part  of  his  money.  This  shews 
that  the  word  is  used  in  a  restricted  sense,  and  not  in  a  sense  which  would  include 
freeholds. 

I  am  of  opinion,  therefore,  that  "  money,"  as  used  in  this  will,  includes  money 
on  any  species  of  security. 

I  do  not  feel  the  difficulty  as  to  the  policy.  The  £450  was  secured  by  a  policy 
of  assurance  for  the  purpose  of  repaying  the  value  of  the  leasehold  when  it  fell  in 
upon  the  death  of  the  last  life.  I  do  not  see  why  the  testator  should  not  bequeath 
it,  if  he  thought  fit,  for  I  think  the  leasehold  and  policy  separate  and  distinct 
properties.  Suppose  he  owed  £1000  payable  by  instalments,  and  had  insured  his  life 
for  £1000,  would  it  not  be  moneys  on  security's  I  think  the  £450  was  money 
invested  in  a  policy. 

[399]  I  think  the  widow  is  entitled  to  the  policy,  but  not  to  the  leaseholds  or  the 
furniture,  &c.,  which  go  to  the  next  of  kin. 

Degrek. — Declare  that  the  bequest  of  "  the  remainder  of  all  my  moneys,  in  what- 
ever it  may  be,  in  bonds  or  consols,  or  anything  else,"  passed  all  the  testator's  residuary 
personal  estate  invested  in  any  security,  "  including  the  policy  of  assurance,"  but  not 
the  leasehold  premises  called  Ivy  Cottage,  nor  the  furniture,  &o.,  &c.,  therein,  which 
were  undisposed  of. 

[399]    In  re  The  Anglo-Greek  Stbaji  Navigation  and  Trading  Company, 
Limited.    March  6,  7,  8,  12,  1866. 

[S.  C.  L.  R.  2  Eq.  1 ;  14  L.  T.  120;  12  Jur.  (N.  S.)  323 ;  14  W.  R.  624. 
See  In  re  Suhwrhan  Hotel  Company,  1867,  L.  R.  2  Ch.  749.] 

The  words  "  just  and  equitable  that  the  company  should  be  wound  up  "  in  the  5th  rule 
of  the  79th  section  of  "The  Companies  Act,  1862,"  are  to  be  considered  gusdem 
generis  with  the  four  prior  rules. 

If  it  were  established  that  a  company  never  had  any  proper  foundation,  and  that 
it  was  a  mere  fraud  or  bubble  company,  the  Court  would  order  it  to  be  wound  up. 

Misconduct  of  directors  and  manager  towards  the  shareholders,  though  a  ground  for 
relief  by  suit,  is  not,  until  such  mismanagement  has  produced  insolvency,  a  ground 
for  winding  up  the  company. 

A  large  remuneration  to  the  projector  and  directors  of  a  company,  if  openly  pro- 
vided for  by  the  articles  of  association,  cannot  afterwards  be  questioned  by 
shareholders. 

Observations  as  to  the  impropriety  of  directors  receiving  gifts  from  the  projector 
out  of  the  promotion  moneys  received  by  him  from  the  company. 

A  benefit  received  by  a  director  from  persons  employed  by  the  company,  or  arising 
from  the  transactions  of  the  company,  cannot  be  supported. 
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It  is  not  only  the  duty  of  directors  of  companies  to  be  ready,  at  all  times,  to  explain 

everything  to  shareholders,  but  also  that  they  shall  be  engaged  in  no  transactions 

connected  with  the  company  from  which   they  can  derive  a  profit  which  is  not 

openly  known  to,  and  acquiesced  in  by,  all  the  shareholders. 
Every  subscriber  in  a  public  company  is  bound  to  know  the  articles  of  association, 

and  cannot  complain  of  anything  disclosed  in  them,  which,  if  he  does  not  know, 

he  might  and  ought  to  know. 
Shareholders,  who  appear  to  support  or  resist  a  petition  to  wind  up  a  company,  do 

so  at  their  owp  costs,  unless  a  personal  charge  is  made  against  them ;  in  which  case, 

the  director  or  member  assailed  is  entitled  to  appear  separately,  and  to  his  costs 

from  the  Petitioner  if  the  case  fails. 
Remarks  on  the  impropriety  of  making  the  statutory  affidavit^  as  to  belief  in  the 

statements  of  a  petition  to  wind  up,  without  inquiry  as  to  the  truth  of  such 

statement. 

This  was  a  petition  by  two  shareholders  to  wind  up  the  company,  which  had  been 
registered  in  July  1865. 

By  the  memorandum  of  association  the  capital  was  [400]  stated  to  be  j£750,000, 
divided  into  30,000  shares  of  £25  each.  The  petition  represented,  in  substance,  that 
the  company  was  a  bubble  company  got  up  for  the  benefit  merely  of  the  projector  and 
promoters,  and  it  contained  the  following  personal  charges  : — 

The  company  was  promoted  by  Stefanos  Xenos,  witb  the  view  and  objects  solely 
as  your  Petitioners  believe,  of  obtaining  from  the  company  a  large  sum  of  money  for 
certain  concessions,  alleged  to  have  been  obtained  by  him,  of  the  rights  and  goodwill 
of  the  Greek  and  Oriental  and  the  Levant  and  Black  Sea  Steam  !N^avigation  Company, 
and  a  concession  alleged  to  have  been  granted  to  him  by  the  Greek  Government, 

f  ranting  to  his  vessels  important  privileges  in  Greek  ports,  which  concessions  your 
etitioners  believe  had  no  actual  existence. 

With  a  view  to  carrying  out  the  said  scheme,  the  said  Stefanos  Xenos  made  an 
i^eement  with  the  following  persons  to  become  directors  of  the  proposed  company, 
that  is  to  say,  Bear-Adminl  George  Elliot,  Vice- Admiral  Sir  Henry  Keppell,  H.  H. 
Fox,  Francis  Tothill,  George  Saxon  and  Adam  Schoales,  upon  the  terms  that  the 
said  Stefanos  Xenos  should  pay  the  sum  of  £3000  to  Eair-Admiral  Elliot,  £500  to 
Mr.  Fox,  £300  or  £350  to  George  Saxon,  and  other  sums  to  the  other  directors  out  of 
the  money  which  he  should  receive  from  the  company  for  their  assistance  in  carrying 
out  his  scheme. 

Having  made  these  arrangements,  the  said  Stefanos  Xenos  and  his  co-promoters 
caused  the  articles  of  association  of  the  company  to  be  prepared  and  registered,  and 
which  articles  contained  the  following  among  other  clauses : — 

"Art.  14.  The  following  shall  be  the  first  and  present  directors  and  officers. 
Directors :  Bear-Admiral  George  Elliot,  Vice-Admiral  Sir  H.  Keppell,  Stefanos  Xenos, 
Esq.,  [401]  H.  H.  Fox,  Esq.,  Francis  Tothill,  Esq.,  George  Saxon,  Esq.,  Adam 
Schoales,  Esq. 

"Art.  109.  A  sum  of  £3000  shall  be  set  aside  in  each  year  for  the  remuneration 
of  the  directors,  such  sum  to  be  divided  amongst  the  directors  in  such  proportions  as 
they  shall  amongst  themselves  determine.  Should  the  company  pay  a  dividend  of 
£25  per  cent  nett  in  any  year,  then  a  bonus  of  £10,000  shall  be  m  every  such  year 
di\'ided  amongst  the  directors,  in  such  proportions  as  they  shall  amongst  themselves 
determine. 

"Art.  129.  Mr.  Stefanos  Xenos  shall  for  a  period  of  three  years,  to  be  computed 
from  the  day  of  the  date  of  the  memorandum  of  association,  be  the  managing  director 
of  the  company,  and  his  remuneration  shall  be  £1200  a  year ;  but  should  the  company 
pay  a  dividend  of  £10  per  cent.,  then  his  remuneration  shall  be  £1500  for  every  such 
year ;  and  if  a  dividend  of  £15  per  cent  or  upwards  be  paid,  then  the  remuneration 
to  be  £2000  for  every  such  year. 

"Art.  130.  And  whereas  the  said  Stefanos  Xenos  has  undertaken  to  sell  to  the 
said  company  two  concessions  :  1st,  that  of  the  rights  and  goodwill  of  the  Greek  and 
Oriental  and  the  Levant  and  Black  Sea  Steam  Navigation  &)mpany ;  and  2dly,  a  con- 
cession by  the  Greek  (Government  granting  to  his  vessels  importont  privileges  in 
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Greek  porta,  and  has  also  undertaken  to  pay  all  the  preliminary  expenses  ioearred  in 
the  launching  of  the  company,  and  to  assign  over  to  the  company  the  lease  of  offices 
at  No.  9  Fenchurch  Street,  with  the  furniture  and  effects  therein,  it  is  agreed  that,  Id 
consideration  of  the  foregoing,  he  shall  be  paid  the  sum  of  £22,000,  one-half  in  ash 
and  the  other  half  in  shares,  to  be  calculated  at  the  rate  of  Xi6  paid ;  such  shares^ 
however,  to  rank  [402]  in  point  of  money  paid  with  the  ordinary  shares  of  the  oom- 
pany,  and  the  said  Stefanos  Xenos  to  be  credited  with  the  successire  calls  upon  them 
up  to  the  said  amount  of  £16  upon  each  share." 

The  petition  then  stated  the  issuing  of  the  prospectus  and  that  the  Petitioners  had 
taken  shares,  and  proceeded  to  make  the  following  statements : — 

"  That  the  directors  had  purchased  certain  steam  vessels  for  £200,000,  and  paid 
for  the  same  partly  by  bills  of  the  company,  and  partly  by  £3000  shares  (n«diied  with 
£2,  lOs.  per  share  as  paid  up,  and  that  Stefanos  Xenos  bad  received  from  the  vendors 
in  that  transaction  a  commission  or  bonus  of  £10,000. 

"That  987  only  of  the  shares  had  been  allotted  to  the  general  public,  and  1650 
shares  to  Count  Metaxa,  being  the  only  shares  bond  fide  allotted,  and  your  PetitionerB 
believe,  that  not  more  than  £10,000  has  been  actually  paid  to  the  company  in  respect 
of  the  shares  therein,  and  that  the  whole  of  the  moneys  so  paid  have  been  taken  by 
Stefanos  Xenos,  on  account  of  his  alleged  agreement  with  the  company,  and  divided 
in  certain  proportions  between  himself  aud  the  other  directors  or  some  of  them. 

"  Amongst  others,  there  appear  registered  in  the  books  of  the  company  Emmanuel 
Mavrogordato  for  900  shares  and  Alexander  Carnegie  for  600  shares  each,  credited 
with  £2,  10s.  per  share  paid  thereon,  both  of  those  persons  being,  in  fact,  nominees  of 
the  said  Stefanos  Xenos,  who  have  made  no  payment  whatever  to  the  company  on 
the  said  shares. 

"It  is  utterly  impracticable  with  the  amount  of  hand  fide  subscribed  capital  of  the 
company  to  carry  on  the  [403]  business  thereof,  and  your  Petitioners  believe  it  never 
was  the  intention  of  the  said  Stefanos  Xenos  and  his  co-promoters  so  to  do,  but  to 
make  the  said  companv  a  means  of  their  obtaining  as  much  money  as  possible  for 
their  own  purposes,  and,  when  no  more  can  be  obtained,  to  wind  up  the  same. 

"  The  directors  and  the  said  Stefanos  Xenos  are  making  a  pretence  of  carrying  on 
business  by  means  of  the  said  ships,  but  your  Petitioners  believe  that  no  real  or  hm&r 
fide  business  has  been  at  any  time  done  by  the  company,  nor  is  there  the  slightest 
probability  of  its  objects  being  carried  out. 

"Your  Petitioners  believe  that  it  is  to  the  interest  and  benefit  of  all  the  homAfide 
shareholders  of  the  company,  who  have  made  any  payment  on  their  shares,  that  the 
proceedings  of  the  directors  should  be  stopped  and  the  company  wound  up." 

The  petition  was  served  on  the  company  alone. 

Evidence  was  entered  into  to  prove  and  rebut  these  statements,  but  the  effect  of 
it  is  stated  in  the  judgment  of  the  Court. 

Mr.  Selwyn,  Mr.  Eozburgh  and  Mr.  Qraham  Hastings,  in  support  of  the  petition. 

Mr.  Druce,  for  Admiral  Elliot. 

Mr.  Hemming,  for  Mr.  Carnegie. 

Mr.  Swanston,  for  Stefanos  Xenos. 

Mr.  Southgate  and  Mr.  Cottrell,  for  the  Agency  Company,  who  were  holders  of 
5120  shares. 

[4041  Mr.  Homersbam  Cox,  for  Mr.  Mavrogordato. 

Mr.  Bagshawe,  for  shipbuilders. 

Mr.  Roberts,  for  Count  Metaxa  and  other  shareholders. 

Mr.  Selwyn,  in  reply. 

The  following  authorities  were  cited:— "The  Companies  Act,  1862,"  25  &  26 
Vict  c  89,  8.  79 ;  Ex  parte  Spademan  (1  Mac.  &  Gor.  170) ;  MaxmU  v.  Port  Tetmanty 
dx.,  Co.  (24  Beav.  495) ;  Be  Marllorough  Club  Co.  (1  Law  Kep.  Eq.  216) ;  Shaw  v. 
Forrest  (20  Beav.  249). 

The  Mastsr  of  the  Rolls  [Lord  Romilly].  This  is  an  application  by  two  share- 
holders to  wind  up  this  company  under  the  79th  section  of  the  statute.  There  are 
five  different  rules  laid  down  in  this  section  defining  under  what  circumstances  a  com- 
pany may  be  wound  up.  First,  whenever  the  company  has  passed  a  special  resolution 
requiring  the  company  to  be  wound  up  by  the  Court.    Secondly,  whenever  the 
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company  does  not  commence  its  businees  witbin  &  yMr  ffom  its  incorporation,  or 
suspends  its  business  for  the  space  of  a  whole  year.  Thirdly,  whenever  the  members 
are  reduced  in  number  to  less  than  seven.  Fourthly,  whenever  the  company  is  unable 
to  pay  its  debts.  Fifthly,  whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up. 

Lord  Cottenham  laid  down,  and  I  and  all  the  other  [406]  Courts  have  followed 
him,  that  these  words  in  the  fifth  rule  are  to  be  considered  words  guadem  generis,  and 
that  they  must  relate  to  the  four  subject-matters  previously  stated  in.  the  four  previous 
rules.  At  the  same  time,  if  it  were  established  that  the  company  never  had  a  proper 
foundation,  and  that  it  was  a  mere  fraud,  or  what  is  commonly  called  a  "  bubble 
companv."    The  Court  would  consider  that  it  came  within  that  fifth  rule. 

In  this  case,  as  none  of  the  first  four  rules  apply,  it  becomes  necessary  to  examine 
into  the  constitution  of  the  company  to  see  whether  there  was  anything  which,  under 
the  fifth  rule,  would  induce  this  Court  to  wind  up  this  company.  For  this  purpose, 
I  have  read  and  carefully  considered  the  affidavits  and  the  evidence  of  the  witnesses 
xiven  in  Court,  and,  as  far  as  the  evidence  allows  me  to  judge,  coupled  with  my  very 
limited  knowledge  of  the  subject  itself,  I  should  judge  favorably  of  the  plan  of  thu 
association,  provided  it  were  carried  on  in  a  bond  fide  manner  with  ready  money,  and 
not  with  money  scraped  together  by  large  discounts  and  mulcted  by  heavy  com- 
missions. 

The  concessions,  as  far  as  I  am  able  to  judge  from  the  evidence,  appear  to  me  to 
be  valuable,  the  support  of  the  Greek  houses  seems  to  me  to  be  secured,  the  first 
voyages  appear  to  me  to  have  been  prosperous,  and  to  have  produced  fair  and 
reasonable  profits,  and  to  forbode  future  prosperity,  and  the  whole  association  might, 
I  think,  reasonably  expect  that  fair  and  reasonable  profits  would  be  made  by  the 
contributories,  if  the  assets  of  the  company  are  not  wasted  by  too  heavy  remunerations 
to  the  officers,  by  payments  for  loans  or  quad  loans  and  for  obtaining  shareholders. 

[406]  Having  come  to  that  conclusion,  if  this  matter  had  restea  there,  the  task  I 
should  have  had  to  perform  would  have  been  very  simple.  I  should,  in  fact,  simply 
have  dismissed  the  petition.  But  the  petition  goes  on  to  attack  several  of  the 
members  of  the  concern  and  the  directors  themselves  personally.  If  this  had  been 
simply  denied  by  the  company,  and  if  they  themselves  had  not  personally  appeared, 
I  should  have  simply  dismissed  the  petition,  no  case  having  been  made  out  for  the 
winding  up  the  company.  For,  as  I  stated  in  the  course  of  the  argument,  the  mis- 
conduct of  the  directors,  though  it  may  be  a  reason  why  the  shareholders  should  have 
relief  against  them,  is  not  a  reason  for  winding  up  the  company.  But  the  directors 
and  other  shareholders  have  appeared  personally,  and  the  affidavits  and  the  cross- 
examinations  have  disclosed  matters  of  great  importance  to  the  shareholders  which 
much  concern  the  interests  of  this  association  and  which  involves  the  question  arising 
upon  the  fifth  rule,  which  I  have  read.  Their  appearance  and  asking  for  costs  have 
compelled  me  to  go  into  the  question,  for  wiUiout  this  I  should  not  have  been 
disposed  to  have  done  so,  but  I  snould  simply  have  considered,  as  I  have  stated,  that 
no  case  for  winding  up  was  made.  For  this  purpose  I  have  gone  through  the  evidence 
and  cross-examinations  and  the  affidavits. 

It  is,  as  I  have  often  said,  the  duty  of  all  directors  to  be  not  only  ready  at  all 
times  to  explain  everything  to  the  shareholders,  but  it  is  also  their  imperative  duty 
to  take  care  that  there  should  be  nothing  of  the  character  of  underhand  dealing 
between  them,  by  which  I  mean  that  there  should  be  no  transaction  connected  with 
the  company  by  which  profits  can  be  derived  by  them  or  any  one  of  them,  which  is 
not  openly  known  to  and  acquiesced  in  by  all  the  shareholders. 

[407]  But  every  subscriber  is,  in  my  opinion,  bound  to  know  the  articles  of 
association,  and  he  cannot  complain  of  anything  disclosed  by  them,  which,  if  he  does 
not  know,  he  might  know,  and  which  he  ought  to  know.  Now,  in  this  case,  by 
sections  129  and  130  of  the  articles  of  association,  it  is  provided  that  Mr.  Stefanos 
Xenos  shall,  &c.     [See  ante,  p.  401.] 

Now  I  see  no  reason  to  complain  of  those  clauses ;  for  aught  I  know,  they  may  be 
valuable  concessions,  and  I  think  the  evidence  has  established  that  both  concessions 
were  obtained  by  Stefanos  Xenos'  exertions,  and  assuming,  as  I  assume  the  fact  to 
be,  that  Stefanos  Xenos  possessed   the  requisite  knowledge,  and  that  he  gave  the 
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whole  of  his  time  to  the  concern,  the  remuneration  does  not  appear  to  me  to  be 
excessive,  and,  above  all,  it  is  openly  told  to  all  the  shareholders. 

Then,  by  clause  109,  a  remnneration  to  the  directors  is  given  in  addition  to  this 
managing  director,  amounting  to  £3000  a  year  between  them.  It  runs  thus.  [See 
ante,  p.  401.]  This  is  all  fair  and  open,  and  if  the  public  think  fit  to  subscribe  to 
companies  conducted  on  such  terms,  by  persons  receiving  such  a  remuneration,  it  ii 
their  affair,  and  they  cannot  afterwards  complain.  They  knew  at  the  time  they  did 
so  that  £4200  was  to  be  deducted  out  of  the  nett  profits  before  any  dividend  was  to 
be  paid. 

But  the  evidence  before  me  discloses  a  further  state  of  things,  which  was  not 
disclosed  by  the  articles  of  association,  and  which  had  not  previously  been  made 
public.  In  the  first  place.  Admiral  Elliot  was  to  receive  £3000  from  the  promoter, 
and  he  has  actually  received  it  in  paid-up  shares,  given  to  him  by  Mr.  Stefanos  Xenoe 
as  the  reward  of  his  assistance  in  [408]  getting  up  the  company,  and  for  lending  his 
name  and  services.  He  has  also  received  £750  in  cash  from  Stefanos  Xenos,  which  is 
said  to  have  been  for  money  spent  and  for  the  time  he  bestowed  in  the  service  of  the 
company,  and  for  the  knowledge  he  possesses  in  nautical  matters,  which  made  his 
services  very  valuable,  and  all  this  is  above  his  remuneration  for  what  he  had  done. 
This  may  have  been  a  very  proper  payment  in  itself,  but  the  evil  is  that  it  was  not 
divulged  to  the  public,  who  are  asked  to  become  shareholders,  and  it  is  not  a  fit 
matter  as  between  directors  themselves.  In  truth,  the  shareholders  were  not  injured 
by  Mr.  Stefanos  Xenos  giving  to  Admiral  Elliot^  the  chairman,  £3000  of  his  own 
money  and  out  of  his  own  paid-up  shares,  rather  than  to  any  stranger,  which  he 
might  have  done.  That  is,  they  were  not  injured  by  the  payment  of  that  money, 
but  the  concealment  that  the  care  and  superintendence  of  the  interests  of  the 
association  were  only  to  be  procured  by  such  means  makes  it  a  different  and  serious 
matter. 

Again,  £300  was  paid  to  Mr.  Saxon,  another  director  in  the  company,  this  wu 
also  paid  by  Mr.  Stefanos  Xenos ;  but  if  Mr.  Stefanos  Xenos  could  afford  to  pay 
those  sums  out  of  moneys  paid  to  him  by  the  company  for  the  concessions  which  he 
had  made  over  to  them,  and  which  it  is  proved  were  paid  out  of  money  that  he  had 

fot  from  the  company,  then  it  was  the  company  and  not  the  directors  who  ought  to 
ave  obtained  the  benefit.  They  gave  a  larger  price  for  the  concessions  than  Mr. 
Stefanos  Xenos  required,  and  the  surplus  was  applied  in  bribing  persons  to  lend  their 
names,  whom  the  public  supposed  to  be  induced  to  join  the  company  solely  from 
their  confidence  in  the  success  of  the  undertaking.  As  between  shareholders,  these 
transactions  would  have  been  nothing,  but,  as  between  directors,  [409]  it  becomes 
everything.  The  public  has  a  right  to  expect  that  the  directors,  who  have  lent  their 
names  to  an  institution  of  this  character,  have  carefully  considered  the  chances  of 
success  of  the  scheme  which  has  been  announced  to  the  public,  and  that  they  have, 
after  much  consideration,  sanctioned  it  as  favorable.  The  public  rely  on  their 
names,  they  rely  on  the  knowledge  they  possess,  and  judgment  and  capacity  of  the 
gentlemen  who  have  become  directors.  But  where  the  directors  obtain  large 
pecuniary  interest  in,  or  large  pecuniary  advantages  out  of,  the  concern,  not  men- 
tioned to  the  public,  it  is  impossible  for  the  public  to  distinguish  between  the  motives 
which  have  induced  these  gentlemen  to  support  this  scheme,  or  to  ascertain  how  far 
they  may  depend  upon  the  directors'  belief  in  its  chance  of  success,  and  that  advan- 
tage which  is  common  to  all  persons  who  are  shareholders,  as  distinguished  from  that 
particular  advantage  or  benefit  derived  personally  by  the  directors  themselves,  which 
is  not  shared  in  by  any  of  the  members  of  the  association. 

Again,  as  regards  Stefanos  Xenos,  another  and  one  of  the  most  important  of  the 
directors,  the  evidence  discloses  a  matter  which  the  Court  cannot  look  upon  favourably. 
The  project  was  one  which  peculiarly  required  a  large  amount  of  ready  money  to  be 
employed  ;  many  steamers  were  required  and  must  be  paid  for  in  order  to  establish 
the  association,  and-  it  appears  that  contracts  were  entered  into  for  the  purchase  of  five 
or  six  steamers  for  £100,000.  These  contracts,  as  far  as  I  can  judge,  were  veiy 
properly  entered  into  with  certain  shipbuilders  by  Stefanos  Xenos'  brother,  Aristides 
Xenos ;  but  a  part  of  the  arrangement  was,  that  the  brother  was  to  have  a  profit  of 
£10  per  cent,  upon  the  transaction  ;  that  he  was  to  receive  £10,000  from  the  builders, 
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in  oonsideratioQ  of  their  being  employed  to  [410]  build  steamers  to  the  amount  of 
£100,000,  and  Stefanoe  Xenos  admits  that  he  was  to  share  in  that  profit 

That  is  a  transaction  which  cannot  be  supported  upon  way  grounds.  It  is 
unnecessary  for  me  to  refer  to  this  subject  more  in  detail.  I  have  often  had  occasion 
at  great  length  to  detail  the  prindple  that  governs  cases  of  this  description.  In  the 
case  of  I%e  York  and  NorA  Midlcuut  Roakoay  Oompany  v.  Hudion  (reported  on  another 
point,  16  Beav.  485),  I  did  not  allow  Mr.  Hudson,  one  of  the  directors,  who  had  bought 
iron  for  himself  and  resold  it  to  the  company  at  the  market  price  after  it  had  risen  in 
value,  to  retain  the  profit  by  the  resale  to  the  company.  Upon  all  tfaeae  occasions,  the 
directors  are  bound  to  do  the  best  they  can  for  the  company,  for  the  persons  who  are 
their  ce^vis  gue  trust,  and  no  director  can  make  a  profit  out  of  the  affairs  of  the 
company,  except  such  profit  is  acknowledged,  admitted  and  established  by  the  rules 
of  tne  association. 

To  conduct  this  company  successfully  large  calls  ought  to  have  been  made  on  the 
shareholders,  in  order  to  enable  the  airectors  to  conduct  the  business  with  any 
reasonable  chance  of  success.  But  how  was  this  money  obtained)  The  Railway 
Finance  Company  took  400  shares  upon  these  terms  : — That  they  were  to  be  allowed  a 
profit  of  XIO  per  cent,  upon  the  amount  of  the  calls ;  in  other  words,  they  were  to 
pay  nine-tenths  for  what  every  other  shareholder  was  to  pay  ton-tenths ;  and  they 
were  to  receive  the  same  profit  as  every  other  shareholder.  This  £10  per  cent,  was 
paid  in  advance,  and  all  the  calls  were  to  be  made  as  if  they  had  been  paid  up  in  full ; 
and  accordingly,  upon  payment  of  £10,000  by  the  railway  company,  they  were  to  be 
treated  as  having  paid  [411]  £20,000,  that  is  to  say,  having  paid  up  in  full  the  first  call, 
which  was  to  be  made  in  advance.  In  addition  to  this,  a  commission  of  £2,000  is 
given  to  the  Imperial  Finance  Company  for  negociating  the  taking  of  shares  and  for 
the  advance  of  money  made  to  this  association. 

I  repeat  that,  in  my  opinion,  there  was  a  fair  prospect  of  success  under  a  proper 
and  economical  management ;  but  if  this  system  is  to  be  pursued,  it  requires  but  very 
little  prophetic  power  to  forsee  that  this  company  will  soon  appear  before  this  Court 
in  a  condition  when  the  order,  which  I  am  now  about  to  refuse  to  make,  will  become 
inevitable.  All  this  I  have  referred  to  for  this  purpose  only : — With  reference  to  the 
fifth  rule,  and  for  the  purpose  of  considering  whether  this  company  is  in  such  a 
situation  that  the  Court  ought  to  wind  it  up,  for  all  this  is  urged  as  a  ground  for  an 
immediate  order  for  winding  up  the  company.  I  repeat  again,  that  I  do  not  so 
consider  it.  I  am  of  opinion  that  the  misconduct  of  the  directors  and  manager 
towards  the  shareholders  may  be  the  subject  of  a  suit,  but  that  it  is  not  a  reason  tor 
winding  up  the  company  until  that  mismanagement  has  produced  insolvency,  which 
is  very  far  from  being  the  case  now.  There  are  no  debts  except  that  to  the  ship- 
builders, and  some  others  which  seem  to  be  very  small. 

Assuming  that  a  bill  would  lie  to  correct  all  these  matters  which  I  have  mentioned, 
and  assuming  that  the  directors  could  be  compelled  to  restore,  for  the  benefit  of  the 
company,  the  moneys  they  have  received,  and  that  the  shares  of  the  Bailwav  Finance 
Company  ought  to  be  cancelled,  or  some  alteration  made  in  that  respect,  still  I  am  of 
opinion  that  is  a  matter  for  a  suit,  and  not  for  a  petition  for  winding  up ;  and  that 
there  is  no  ground  at  present  for  obtaining  an  order  [412]  which  might  be  made  in 
the  course  of  the  suit  to  which  I  have  referred.  I  see  much  that  may  be  proper  to 
reform,  but  I  see  nothing  which,  to  use  the  words  of  the  Act,  would  render  it  "  just 
and  equitable,"  in  the  present  state  of  affairs,  that  the  company  should  be  wound  up ; 
nor  should  I,  as  indeed  I  stated  originally,  have  gone  into  this  matter  so  much  in 
detail,  but  for  the  appearance  of  the  several  Bespondente  to  meet  the  charges  made 
against  them  in  the  petition.  The  petition  must,  therefore,  be  dismissed  as  regards 
the  company,  and  must  be  dismissed  with  costs. 

But  I  have  now  to  consider  the  costs  of  the  various  persons  who  have  appeared  as 
Bespondents  upon  this  petition,  some  of  the  &cts  relating  to  whom  I  have  already 
referred  to.  The  rule  I  have  always  followed  has  been  this : — If  shareholders  appear  to 
support  or  to  resist  a  petition  for  winding  up  a  company,  they  do  to  at  their  own  cost. 
But  if  a  persona]  charge  is  made  against  any  of  the  directors  or  against  any  member 
of  the  company  in  the  petition,  then  the  director  or  the  member  of  the  company  so 
assailed  is  entitled  to  appear  separately,  and  if  the  case  against  him  fails,  the  Petitioner 
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must  paj  the  costs.  That  is  the  ^neral  rule  which  I  have  made  and  have  always 
followed — that  the  Petitioner,  having  made  such  a  charge  and  failed,  must  pay  the 
costs. 

I  will  now  proceed  to  enumerate  the  various  Bespondents  who  appear,  and  consider 
their  cases  seriaHm.  Mr.  Eoberts  appears  for  shareholders  having  2030  shares  who 
support  the  petition.  Among  those  for  whom  he  appears  is  Count  Metaza,  in  respect 
to  whom  it  is  not  necessary  that  I  should  make  anv  observation  further  than  this  :— 
That  it  appears  to  be  princip»lly  bis  petition,  and  that  it  has  been  got  up  at  his  [41^ 
instance.  The  Petitioners  do  not  ask  for  costs,  and  could  not,  if  thejr  did,  obtsio- 
them. 

The  others  who  appear  to  oppose  the  petition  are : — First,  Mr.  Hemming,  who 
appears  for  Mr.  Carnegie;  Mr.  Druce,  for  the  chairman  Admiral  Elliot;  Mr. 
Southgate,  who  appears  for  the  holders  of  5120  shares  (the  Imperial  Agency  975^ 
the  chairman  of  that  company  25,  the  Bailway  Finance  Companv  4000,  and  Mr.  Fox 
120);  then  Mr.  Homersham  Cox  appears  for  Mr.  Mavrogordato ;  Mr.  Bagsfaawe 
appears  for  the  builders  of  the  boats,  and  last  in  order  of  argument,  bot  one  of  die 
most  important,  is  Mr.  Stefanos  Xenos,  who  appears  by  Mr.  Swanston. 

The  first  is  Mr.  Carnegie,  and  the  charge  against  him  is  contained  in  the  15tb 
paragraph  of  the  petition,  and  it  is  this : — "  Amongst  others,  there  appear  registered 
in  the  books  of  the  company  Emanuel  Mavrogordato  for  900  shares  and  Alexander 
Carnegie  for  600  shares,  each  credited  with  £2,  10s.  per  share  paid  thereon,  both  of 
those  persons  being,  in  fact,  nominees  of  the  said  Stefanos  Xenos,  who  have  made  no 
payment  whatever  to  the  company  on  the  said  shares."  Now  this  is  not  a  very  serious 
charge  s^ainst  Mr.  Carnegie,  but  such  as  it  is,  it  was  sufficient,  in  my  opinion,  to 
justify  iiv.  Carnegie  in  appearing  to  contradict  it.  He  has  established  that  it  was 
wholly  without  foundation,  and  in  my  opinion  he  is  entitled  to  his  costs  of  this 
petition,  but  his  costs  should  be  confined  to  his  defence  of  this  charge. 

Admiral  Elliot  is  the  next,  and  the  charges  against  him  are  these : — The  4th  and 
6th  paragraph  of  the  petition  must  be  read  together:  "4.  The  company  was 
promoted  by  Stefanos  Xenos,  with  the  view  and  objects  solely,  as  your  Petitioners 
believe,  of  obtaining  from  the  [414]  company  a  large  sum  of  money  for  concessions 
alleged  to  have  been  obtained  by  him,"  &c.     [See  anie,  p.  400.] 

I  am  of  opinion  that  the  4th  paragraph  is  disproved,  that  is  to  say,  it  was  not  a 
mere  fraudulent  scheme  and  the  concessions  had  an  actual  existence,  and  it  would 
therefore  follow  that  the  charge  of  collusion  is  disproved.  If  it  had  rested  there,  I 
should  certainly  have  given  Admiral  Elliot  his  costs ;  but  the  fact  of  the  contract 
for  the  payment  of  £3000,  which  was  not  known  to  the  shareholders,  and  the 
further  payment  of  £750,  are  proved,  and  I  regret  to  say  that  I  cannot,  in  such 
case,  where  there  has  not  been  perfect  openness  to  the  shareholders,  upon  a  trans- 
action of  so  much  importance  and  certainly  very  fit  to  be  inquired  into,  give  him  his 
costs. 

It  is  also  to  be  observed  that  no  access  was  given  to  the  Petitioners  to  any  of  die 
books  of  the  company,  by  which  they  seek  to  support  these  charges.  It  is  said  that 
this  discovery  was  only  sought  for  the  purpose  of  making  charges  and  for  the  purpose 
of  endeavouring  to  support  this  petition.  Now,  undoubtedly,  this  is  very  likely  to 
be  true,  but  there  ought  to  be  nothing  to  be  concealed  in  the  books,  nothing  which 
cannot  be  made  public,  and  nothing  which  the  shareholders  could  find  fault  with. 
Concealment  always  does  harm,  and  if  the  Petitioners  had  had  the  whole  of  the  books 
and  papers  laid  open  to  them,  they  might,  possibly,  never  have  presented  this  petition 
or  earned  on  these  proceedings.  But  whether  this  be  so  or  not,  if  the  charges  made 
by  them  had  been  retained  in  the  petition  after  full  inspection  of  the  books  of  the 
company,  it  would  have  been  a  much  more  serious  matter,  and  would  have  been 
visited  by  me  much  more  severely.  If  the  allegation  that  the  concessions  had  no 
actual  existence,  and  that  this  was  a  scheme  to  put  money  into  the  pocket  of  Mr. 
Stefanos  [416]  Xenos  had  been  omitted,  the  rest  of  the  5th  paragraph  would  have 
been  a  sufficient  charge.  I  cannot  therefore  give  Admiral  Elliot  his  costs  of  this 
petition. 

Against  the  Railway  Finance  Company,  the  Imperial  Agency  Company  and  Mr. 
Jencken,  there  is  no  charge  whatever  made  by  the  petition,  and  I  think,  therefore, 


Digitized  by 


Google 


•  BB&y.lU.  AND   TRADmO  COMPANY,    LIMITED  957 

that  they  were  not  justified  in  appearing.  It  is  true  that  in  one  of  the  affidavits  a 
charge  is  made  respecting  the  Kail  way  Finance  Company  to  the  effect  that  it  was  a 
bubUe  company,  which,  in  my  opinion,  has  been  wholly  disproved,  as  far  as  there  is 
evidence  before  me ;  but  they  appeared  before  this  charge  was  made,  and  they  only 
knew  of  it  because  they  made  themselves  Bespondents  to  the  petition.  This,  besides, 
was  another  and  a  collateral  issue,  which  it  would  be  impossible  for  me  to  investigate, 
and  one  which  is  wholly  immaterial  as  regards  the  order  asked  by  this  petition  to 
wind  up  the  Anglo-Greek  Company. 

The  charge  against  Mr.  Fox  is  of  a  veij  different  character.  He  is  charged  with 
having  received  £500  from  Mr.  Stefanos  Xenos  for  supporting  his  scheme,  which  is 
disproved,  and,  in  my  opinion,  he  must  have  his  costs.  This  was  a  charge  of  a  serious 
character,  which  entitled  him  to  appear  and  resist.  As,  however,  he  has  appeared  in 
company  with  three  others,  I  cannot  give  him  more  than  his  share  of  the  costs.  I  do 
not  mean  to  give  him  the  whole  cost,  but  his  share  only,  in  the  same  way  as  he  would 
bear  them  if  no  costs  had  been  given. 

The  charge  against  Mr.  Mavrogordato  I  have  read ;  it  is  that  he  had  900  shares, 
each  credited  with  £2,  lOs.  per  share  paid  thereon,  when,  in  fact,  he  was  the  nominee 
of  Stefanos  Xenos,  and  had  made  no  pay-[ti,6]-ment  whatever  on  those  shares.  This 
turns  out  to  be  correct  literally,  but  not  substantially.  It  is  true  nothing  has  been 
paid  on  those  shares,  but  that  is  explained  by  the  fact  that  the  company  were 
indebted  to  him  as  their  agent,  and  employed  him  for  various  purposes  in  the  Levant, 
for  which  they  would  have  had  to  pay  him.  I  do  not  think  that  would  entitle  him 
to  a  separate  appearance,  his  defence  would  have  been  involved  in  that  of  the  company, 
whose  agent  he  was. 

The  case  of  Mr.  Carnegie  is  different,  because  not  only  he  was  not  one  of  the 
directors  of  the  company  or  connected  with  it  as  agent  in  any  way,  except  as  a 
shareholder,  but  there  was  not  a  semblance  of  truth  in  his  case,  which  is  not  the 
case  with  respect  to  Mavrogordato,  and  I  am  of  opinion  I  can  give  no  costs  to  Mr. 
Mavrogordato. 

No  charge  whatever  is  made  by  the  Petitioners  against  the  builders  of  the  boats, 
and  they  appear  to  suppoi-t  the  company  simplidter.  They  must,  therefore,  pay  their 
own  costs. 

With  respect  to  Mr.  Stefanos  Xenos,  the  charge  is  unquestionably  of  a  very 
serious  nature.  The  charge  is: — ^Tbat  Mr.  Stefanos  Xenos  promoted  the  company 
"  with  the  view  and  object  solely,  as  they  believe,  of  obtaining  from  the  company  a 
large  sum  of  money'  for  certain  alleged  concessions,  "which  concessions  the 
Petitioners  believe  had  no  actual  existence." 

I  am  of  opinion  that  the  contrary  is  distinctly  proved,  and  that  he  had  concessions 
from  the  Greek  Government,  giving  privileges  in  Greek  ports,  and  that  he  had  a 
concession  from  the  Greek  merchants  for  their  support.  He  produced  the  document 
in  Court. 

[417]  Now  this  is  so  serious  and  so  direct  a  charge  of  fraud  that  I  hesitated  for  a 
veiy  long  time  whether  I  should  not  allow  him  his  costs  of  meeting  that  charge, 
which,  in  my  opinion,  is  wholly  disproved ;  but  then  the  facts  which  have  been 
established  of  the  agreements  with  the  shipbuilders,  the  payments  to  Admiral  Elliot 
and  Mr.  Saxon,  none  of  which  facts  were  disclosed  to  the  public,  and  the  withholding 
of  all  information  from  the  Petitioners,  have  compelled  me  to  say  that  to  entitle  any 
directors,  and,  above  all,  a  mana^ng  director,  to  his  costs  in  such  a  case,  he  must 
appear  unsullied  by  any  transaction  he  has  entered  into,  and  be  able  to  shew  that 
he  obtained  no  benefit  at  all  from  any  of  those  matters,  unless  it  has  been  openly 
disclosed  to  the  public.  I  cannot,  therefore,  with  propriety,  give  any  costs  to  Mr. 
Stefanos  Xenos. 

I  wish  I  could  now  part  with  this  case,  with  which  I  have  little  further  to  do, 
except  to  express  dissatisfaction  with  almost  everybody,  and  with  all  the  proceedings 
from  beginning  to  end,  but  I  must  still  make  some  observations  for  the  purpose  of 
expressing  my  dissatisfaction  at  the  mode  in  which  the  petition  has  been  got  up,  and 
in  which  it  has  been  launched  in  the  first  instance,  and  my  regret  that  a  gentleman, 
in  the  position  of  the  Petitioner,  should  have  thought  he  had  sufficiently  discharged 
his  duty  by  making  an  affidavit  of  his  belief  of  the  truth  of  the  contents  of  the 
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petition,  which  he  had  never  read,  and  the  statemento  in  which  he  took  entirely  upon 
trust,  statements  of  his  solicitor  which  he  was  whoQy  ignorant  of,  and  which  he  had 
neither  read  himself  nor  had  heard  read  to  him.  In  truth,  he  seems  to  have  acted 
for  another  throughout  the  whole  of  this  matter,  to  have  been  very  indifferent  upon 
the  subject,  and  to  have  treated  it  as  an  ordinary  matter,  in  regard  to  which  he  wai 
to  do  whatever  he  was  told.  In  my  [418]  opinion,  that  is  not  justifiable,  and  do 
care  can  be  too  great,  where  an  oath  is  to  be  made  of  belief  in  the  statementi 
mentioned  in  a  document,  in  ascertaining  their  truth.  I  have  no  donbt  he  was  ready 
and  willing  to  believe  everything  that  was  told  him,  still,  in  my  opinion,  he  ought  to 
have  ascertained  it  carefully  and  fully.  In  my  opinion,  also,  the  solicitor  who 
appeared  for  him  ought  not  to  have  allowed  his  client  to  make  such  an  affidavit^ 
without  having  first  taken  care  that  his  client  well  knew  all  that  was  stated  in  the 
petition  itself,  and  without  also  informing  his  client  why  he  called  on  him  to  say  he 
believed  the  truth  of  the  facts  narrated  by  the  solicitor,  of  which  be,  the  client,  wu 
not  personally  aware. 

The  final  result  of  the  whole  is,  that  the  petition  is  dismissed  with  costs  against 
the  company,  Mr.  Carnegie  and  Mr.  Fox,  but  without  costs  as  regards  all  the  other 
Bespondents. 

NoTK. — Subsequently,  a  judgment  for  a  very  large  amount  was  obtained  againit 
the  company,  which,  remaining  unsatisfied,  the  Court,  on  the  28th  of  May  1866, 
ordered  this  company  to  be  wound  up. 

[419]    Be  Thb  Anglo^Orbee  Stsah  Navigation  and  Tbading  Compant 
(Limited)  (No.  2).    Ma^  3,  1866. 

Petitioners  neglected  to  file  the  petition  and  had  lost  it.  On  the  application  of  the 
Respondents,  liberty  was  given  to  file  a  copy,  and  the  Petitioners  were  ordered  to 
pay  the  costs  of  the  application. 

A  petition  being  dismissed  with  costs  {aide,  p.  418),  the  Petitioners  neglected  to 
file  the  petition,  and,  upon  an  application  being  made  to  them,  they  said  that  it  wss 
lost. 

Mr.  Jessel,  for  the  Respondents,  applied  for  leave  to  file  a  copy  of  the  petition, 
and  that  the  Petitioners  might  pay  the  costs  ot  the  application. 

Mr.  Roberts,  eontrii,  said  that  the  application  to  the  Court  was  unnecessary,  as  the 
Petitioners  would  have  consented  to  the  order. 

The  Master  of  the  Rolls  [Lord  Romilly].  I  must  give  the  Respondenta 
liberty  to  file  a  copy  of  the  petition,  and  the  Petitioners  must  pay  the  costs  of  du 
application.  That  is  the  proper  form  of  order;  I  have  made  such  orders  before. 
(Andrews  v.  Walton,  1  Myl.  &  Cr.  360;  Be  Devonshire,  32  Beav.  241.) 

The  Petitioners  have  lost  the  petition,  and  have  obliged  the  Respondents  to  make 
this  application  to  the  Court.  The  Petitioners,  who  have  caused  the  necessity  of  the 
application,  must  pay  the  costs  of  it. 

[420]    Cope  ».  Henshaw.    March  12,  AprU  17, 1866. 

By  a  will,  the  residue  was  given  to  seven  persons  as  tenants  in  common  for  life,  aod 
on  the  death  of  the  survivor  was  to  be  divided  amongst  their  children  then  living 
per  stirpes.  By  a  codicil,  the  gift  to  the  children  was  revoked,  and  the  residue  wis 
to  be  divided  "  from  and  after  the  several  deceases  "  of  the  seven,  "  and  after  the 
decease  of  the  survivor  of  them,"  amongst  their  children  per  capita.  Held,  that  the 
words  "  from  and  after,"  &a,  were  to  be  read  disjunctively,  and  that,  on  the  death 
of  any  of  the  seven,  one^seventh  was  divisible  amongst  children  of  the  seven 
per  capita. 

By  his  will,  the  testator  gave  his  residue  amonest  his  nephews  and  nieces,  excluding 
"John  "  Shutt.     By  a  codicil,  he  varied  the  limitation  to  this  class,  and  excluded 
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"William  "  Shutt  "as  in  his  said  will  was  directed."    Held,  that  the  exclusion  was 
void  for  uncertainty,  and  that  they  both  took  a  share. 

The  testator,  by  his  will  dated  in  1838,  devised  and  bequeathed  his  real  and 
personal  estate  to  trustees  in  trust  to  convert  and  invest  and  pay  the  income  to  his 
wife  for  life,  and  he  proceeded  as  follows  :— 

"  And  from  and  after  her  decease,  upon  trust  to  pay  the  interest  and  dividends  of 
the  said  trust  moneys,  stocks,  funds  and  securities  unto  and  equally  between  my 
brothers  and  sisters  following,  that  is  to  say,  John  Worsey,  Nathaniel  Worsey,  Ann 
the  wife  of  Joseph  Day,  Mary  the  wife  of  William  Sbult,  Sarah  the  wife  of  Thomas 
Cope,  Ellen  the  wife  of  Willum  Worsey,  and  Elizabeth  the  wife  of  Joseph  Eccles,  for 
and  during  their  several  and  respective  lives  in  equal  shares  and  proportions ;  and 
from  and  aiter  their  deceases  and  the  decease  of  the  survivor  of  them,  upon  trust  to 
pay  and  divide  the  said  trust  moneys,  stocks,  funds  and  securities  unto  and  between 
all  and  every  the  children  and  child  of  my  said  brothers  and  sisters  who  shall  be 
living  at  the  decease  of  the  survivor  of  them  my  said  brothers  and  sisters,  and  the 
issue  of  such  children  or  child  as  shall  be  then  dead,  in  manner  hereinafter  mentioned, 
that  is  to  say,  that  on  the  decease  of  the  survivor  of  my  said  brothers  and  sisters, 
the  said  trust  moneys,  stocks,  funds  and  securities  shall  be  divided  into  seven  equal 
shares,  and  the  children  or  child  of  each  one  of  my  said  brothers  and  sisters  shall 
have  and  be  entitled  to  one-seventh  share  of  the  said  trust  moneys  equally  to  be 
[4^1  divided  between  them,  it  being  my  intention  that  the  children  and  issue  of  my 
said  brothers  and  sisters  shall  take  ^  stirpes,  and  not  per  capita.  Provided  neverthe- 
less, and  I  do  hereby  direct,  that  my  nephew  John  Shutt  and  my  niece  Sophia  Shutt 
be  excluded  from  any  benefit  arising  from  or  any  participations  in  the  said  trust 
moneys,  stocks,  funds  and  securities,  either  as  chilwen  of  my  sister,  taking  under  the 
before-mentioned  bec^uest,  or  from  any  interest  they  may  become  entitled  to  by 
accruer  or  survivorship." 

On  the  22d  of  May  1840  the  testator  made  a  codicil  to  his  will,  by  which,  after 
reciting  that  by  his  said  will  he  had  given  and  bequeathed  the  residue  of  his  trust 
moneys  and  estate,  after  certain  events  therein  named,  unto  and  equally  between  the 
children  of  his  brothers  and  sisters,  &o.,  &c.,  he  proceeded  in  the  following  words : — 
"Now  I  do  hereby  revoke  this  bequest,  and  do  direct  my  trustees  nereinafter 
named  to  divide  the  said  residue  of  my  trust  moneys  and  personal  estat«,  from  and 
after  the  several  deceases  of  my  brothers  and  sisters,  to  whom  the  interest  is 
bequeathed  for  their  respective  lives  by  my  said  will,  and  after  the  decease  of  the 
survivor  of  them,  unto  and  eaually  between  the  children  of  my  said  brothers  and 
sisters,  namely,  John  Worsey,  Nathaniel  Worsey,  Ann  the  wife  of  Joseph  Day,  Mary 
the  wife  of  William  Shutt,  Sarah  the  wife  of  Thomas  Cope,  Ellen  the  wife  of  William 
Worsey,  and  Elizabeth  the  wife  of  Joseph  Eccles,  in  equal  shares  and  proportions, 
excluding  nevertheless  thereout,  as  in  my  said  will  is  airected,  my  nephew  William 
Shutt  and  my  niece  Sophia  Shutt,  it  being  my  will  and  intention  each  child  of  any 
brother  or  sister  should  take  an  equal  share  with  the  others,  and  not  their  parent  s 
share,  as  directed  by  my  said  will ;  and  it  is  my  will  and  intention  that  the  husband 
of  any  one  [4221  of  my  said  sisters,  who  shall  survive  his  wife,  shall  be  entitled  to 
her  share  for  his  life." 

The  testator  died  in  1846,  and  his  widow  in  1852. 

Nathaniel  Worsey,  who  was  the  survivor  of  the  brothers  and  sisters,  died  in  1861, 
and  there  were  forty-four  nephews  and  nieces  living  at  his  death. 

Thomas  Cope  and  William  Worsey,  the  husbands  of  two  of  the  testator's  sisters, 
survived  their  wives. 

Ellen  the  wife  of  William  Worsey  died  in  1839,  between  the  dates  of  the  will  and 
the  codicil. 

The  following  four  questions  arose  on  this  will  and  codicil : — ^First  Whether  the 
estate  of  the  testator  was  to  be  divided  into  seven-sevenths,  one  of  which  was  to  be 
distributed  on  the  respective  deaths  of  each  of  the  testator's  brothers  and  sisters,  or 
whether  it  was  a  gift  in  joint-tenancy  amongst  them,  so  that  no  distribution  was  to 
take  place  until  the  death  of  the  survivor. 

Secondly.  Whether  the  class  to  take  was  limited  to  those  who  survived  the 
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survivor  <rf  the  brother*  and  risters,  or  whether  all  the  children  of  the  brothers  and 
sisterg  took  vested  interests  on  their  births. 

Thirdly.  Whether  William  Worsev,  the  last  snrvivins  husband  of  the  sister  of 
the  testator,  took  the  whole  property  auring  his  life ;  or,  u  not,  whether  he  took  any 
and  what  portion  of  it. 

And  fourthly.  Whether  the  nephews  John  Shntt  and  William  Shutt,  or  either  of 
them,  were  or  was  excluded  from  taking  any  benefit  under  this  will  and  oodidL 

[423]  Mr.  Selwyn  and  Mr.  Chapman  Barber,  for  the  Plaintiffs,  the  trustees,  stated 
the  case,  and  in  regard  to  the  question  of  uncertainty  referred  to  Drake  v.  Druie  (35 
Beav.  641,  and  8  H.  of  L.  Cas.  172). 

Mr.  Baggallay  and  Mr.  Rendal^  for  children,  argued  that  on  the  death  of  any  of 
the  tenantstor  life  his  share  became  divisible  amongst  the  class. 

Mr.  Hobfaouse  and  Mr.  Graoknall,  for  the  husband  who  survived  his  wife,  argued 
that  the  husband  was  placed  in  the  same  situation  as  the  deceased  wife,  and  that  as 
the  fund  was  not  divisible  until  the  death  of  the  surviving  brother  or  sister,  the 
income,  until  that  event,  was  divisible  amongst  the  brothers  and  sisters  then  living, 
either  under  an  implied  gift  or  in  right  of  survivorship  incident  to  a  joint-tenancr. 
That  the  husband  was  entitled  to  a  share  in  the  whole  income ;  Hawkins  on  Wills 
(pp.  269,  245) ;  Jarman  on  Wills  (ch.  xvii.  p.  476  (1st  edit));  Armshmg  v.  JBUridge 
(3  Bro.  C.  C.  215) ;  Tuekerman  v.  JeSferies  (3  Bac.  Ab.  681) ;  Pearee  v.  Edmeades  (3  Y. 
&  Coll.  246);  Cnauwiek  v.  Pearton  (31  Beav.  624). 

Mr.  Bird,  for  John  Shutt  In  the  direction  for  die  exclusion  contained  in  the 
codicil,  the  words  "  as  directed  by  my  said  will "  have  reference  not  to  the  person  but 
to  the  manner  of  exclusion,  and  William  is  substituted  for  John.  Instead  of  repeating 
the  long  proviso  in  the  will,  the  testator  effects  his  objects  by  a  reference. 

Mr.  Bowoliffe,  for  other  parties,  observed  that  the  gift  to  the  "  itsue  "  of  deceased 
children  had  not  been  revoked  by  the  codicil. 

[4241  April  17.  The  Master  of  thk  Bolls  [Lord  Romilly],  after  stating  the  will 
and  the  four  questions,  said — 

On  this  there  is  no  doubt  that,  under  the  will  alone,  those  children  alone  who 
survived  the  last  tenant  for  life  take,  and  they  take  per  riirpes,  and  that  John  Shutt 
is  excluded  and  that  the  husbands  of  the  daughters  take  nothing. 

The  codicil  raises  all  the  four  questions.  Now  it  is  to  be  observed  that,  by  the 
codicil,  the  testator  revokes  the  former  bequest  to  the  children,  and  consequently,  the 
will  can  only  be  referred  to  for  the  purpose  of  shewing  in  what  sense  the  testator  used 
particular  expressions  which  he  employed  in  the  codicil. 

I  think  the  words  "  after  the  several  deceases  of  my  brothers  and  sisters,"  &c., 
and  "  after  the  deceases  of  the  survivors  of  them  "  must  be  read  disjunctively,  and 
that  each  share  is  divisible,  on  the  death  of  the  tenant  for  life  of  that  share,  amongst 
the  persons  then  entitled.  The  previous  gift  in  the  will  gives  the  brothers  and  sisters 
separate  estates  or  one-seventh  each  as  tenants  in  common ;  this  codicil  makes  each 
one-seventh  share  divisible  on  the  death  of  the  tenant  of  that  particular  share.  I 
read  the  will  and  codicil  together,  exactly  as  I  should  do  the  will  alone,  if  the  whole 
of  the  gift  that  follows  the  words  "  in  equal  shares  and  proportions  "  in  the  will  had 
been  expunged  and  the  words  in  the  codicil  substituted  for  them,  excepting  the 
passage  relating  to  John  Shutt  in  the  will  and  that  relating  to  William  Shutt  in  the 
codicil.  So  reading  it,  it  appears  to  me  to  be  clear  that  each  share  is  divisible  upon 
the  death  of  the  tenant  for  life  of  that  share. 

The  consequence  that  follows  from  this  is  that  every  [426]  child,  or,  in  other 
words,  every  nephew  and  niece,  on  its  birth,  took  a  vest«l  interest,  and  that  the 
class  of  takers  of  each  share  is  ascertained  on  the  death  of  the  tenant  for  life  of  that 
share,  all  of  whom  take  per  capita. 

Not  only  does  this  appear  to  me  to  be  the  plain  meaning  of  the  words,  but  there 
is  another  circumstance  which  leads  me  to  a  confirmation  of  this  conclusion,  which  is 
this : — 'that  one  of  the  testator's  sisters,  Mrs.  William  Worsey,  died  in  the  inter\'al 
between  the  will  and  the  codicil.  The  testator  must  have  known  this,  and  he  there- 
upon introduces  a  direction  that  the  husband  who  should  survive  his  wife  should  be 
entitled  to  her  share  for  life.  That  seems  to  me  to  be  a  direction  that  William 
Worsey,  whose  wife  was  already  dead  when  the  codicil  was  executed,  should  take,  for 
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hia  life,  the  one-seventh  share  which  his  wife  would  have  taken  had  she  survived  the 
testator.  The  period  of  distribution  of  this  share,  therefore,  is  postponed  till  th^ 
decease  of  William  Worsey,  but  the  period  of  distribution  of  each  of  the  odier  shares 
is  on  the  death  of  each  brother  or  sistw. 

The  contention  that  the  brothers  and  sisters  took  as  joint-tenants,  or  rather  that 
the  share  of  each  one  that  died  survived  to  the  other,  is  not,  in  my  opinion,  capable 
of  being  supported;  it  is  contrary  to  the  express  words  of  the  will  and  codiciC 
and  is  contrary  to  the  scope  and  object  of  them  as  forming  one  testamentary 
instrument. 

I  think  that  the  words  of  the  codicil  respecting  William  Shutt  annul  the  meaning 
of  the  will  respecting  John  Shutt,  and  that  the  words  "  excluding  nevertheless  there- 
out as  in  my  will  is  directed  my  nephew  William  Shutt,"  renders  the  whole  void  for 
uncertainty. 

I  will  accordingly  make  the  declaration  foUowin^ : — As  to  the  first  question,  I 
declare  that  the  estate  of  the  [426]  testator  is  to  be  divided  into  seven-Mvenths,  one- 
seventh  of  which  is  to  be  distributed  on  the  death  of  William  Worsey,  and  the  other 
six-sevenths  on  the  respective  deaths  of  each  brother  and  sister  of  the  testator,  and 
that  the  distribution  takes  place  between  all  the  children  of  all  the  brothers  and 
sisters  then  alive  and  the  legal  personal  representatives  of  each  of  such  children  as 
have  died  since  the  death  of  the  testator,  such  children  and  representatives  taking  per 
capita;  that  is,  the  representatives  only  taking  the  share  which  the  child  they 
represent  would  have  taken  if  living. 

As  to  the  second  question,  which  is  involved  in  the  first,  the  declaration  will  be, 
that  there  is  no  survivorship  between  the  tenants  for  life  of  the  various  shares. 

As  to  the  third  question,  the  declaration  will  be  that  William  Worsey  takes  one- 
seventh  for  his  life,  and  that  on  his  decease  that  one-seventh  will  be  distributed 
amongst  all  the  children  of  the  deceased  brothers  and  sisters  then  alive  and  the  legal 
personal  representatives  of  such  of  them  as  may  be  then  dead  since  the  death  of  me 
testator,  such  children  taking  per  capita  and  the  representatives  the  share  which  the 
deceased  child  would  have  taken  if  living. 

As  to  the  fourth,  that  the  directions  respecting  John  and  William  Shutt  are  void 
for  uncertainty,  and  that  they  both  take  vested  interests  in  reversion  in  the  shares 
so  given  to  the  brothers  and  sisters  and  to  William  Worsey  for  their  respective  lives. 


[427]    BoviLL  V.  OOODIER.    Feb.  19,  20,  21,  22,  23,  26,  AprU  18,  1866. 
[S.  C.  35  L.  J.  Ch.  432 ;  12  Jnr.  (N.  S.)  404.] 

The  distinction  in  equity  is,  that  where  the  validity  of  a  patent  has  not  been  the 
subject  of  any  legal  proceedings,  the  patentee  most  prove  its  validity  at  law,  before 
the  Court  of  Equity  will  protect  him ;  but  having  once  established  its  validity, 
then  the  Court  of  £quity  will  protect  him  against  any  other  person  until  that 
person  proves  its  invalidity. 

A  patentee  established  the  validity  of  his  patent  in  an  action  against  A.  B.  Held,  in 
a  subsequent  suit  bv  the  patentee  against  C.  D.,  that  C.  D.  Mras  not  concluded  by 
the  proceedings  at  law,  to  which  he  was  not  a  party,  and  that  he  was  not  to  M 
driven  to  contest  the  validity  of  the  patent  by  scire  facias. 

After  a  patentee  had  established  his  patent  as  against  one  person  at  law,  he  instituted 
proceedings  for.  an  infringement  against  another  in  equity.  The  Court  granted 
the  Defendant  an  issue  as  to  the  novelty  of  the  invention,  but  refused  it  as  to  the 
utility  of  the  invention  and  the  sufficiency  of  the  specification,  holding  that  the 
utility  was  not  contested  or  had  been  proved  in  the  suit,  and  that  the  sufficiency  of 
the  specification  had  been  already  decided  in  the  action  at  law,  a  decision  in  which 
this  Court,  so  far  as  it  was  matter  of  law  not  depending  on  the  novelty  of  the 
invention,  concurred. 

The  object  of  this  suit  was  to  restrain  the  infringement  of  a  patent,  and  to  recover 
the  amount  of  profits  made  by  the  use  of  it. 

R  VUL— 31 
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On  the  6th  of  June  1849  the  Plaintiff  obtained  letters  patent  for  certain  improve- 
ments  for  the  manufacture  of  wheat  and  other  grain  into  meal  and  flour.  Thoe 
improvemepta  are  detailed  in  the  specification  ^jaod,  p.  431] ;  but  the  substantial  object 
of  the  invention  was  to  get  rid  of  the  clamminess  or  pastyness  of  the  meal  caused  by 
the  heat  produced  by  the  friction  in  grinding;  and,  secondly,  to  separate  the  dust  or 
stive  in  the  air  drati^  through  the  surfaces  of  the  millstones,  which  affected  the 
cleanliness  of  the  mill  and  the  oealth  of  the  workmen,  and  also  occasioned  the  loss  of 
the  small  particles  of  flour. 

The  Plaintiff  had  been  engaged  in  extensive  litigation  in  the  defence  of  his  patent 
In  July  1856  he  had  brought  an  action  against  Key  worth  for  an  infringement  of  it, 
and  had  obtained  a  verdict.  In  this  action  {BoviU  v.  Keyworth)  Lord  (Simpbell  had 
certified  that  the  validity  of  the  patent  had  come  in  question  and  was  [428]  proved. 
In  Michaelmas  term  1856,  a  rule  was  obtained  by  Keyworth|to  set  aside  the  verdict 
and  to  enter  a  verdict  for  the  Defendant  or  a  non-suit,  or  to  have  a  new  trial  This 
rule  was  discharged  by  the  Court  of  Queen's  Bench,  after  full  argument,  on  the  28th 
of  May  1857 ;  see  BoviU  v.  Keyworth  (7  Ell.  &  B.  725).  In  1857  the  Attorney-General 
declined  granting  a  writ  of  sdre  fadas  to  repeal  the  patent,  and  in  June  1863  the 
Privy  Council  extended  the  patent  for  five  years,  after  a  strenuous  opposition  on  the 
part  of  some  millers ;  but  in  which  the  present  Defendant  took  no  part 

The  Defendant  by  his  answer  disputed  the  validity  of  the  patent,  and  alleged  that 
he  had  not  infringed  it. 

The  cause  now  came  on  for  hearing. 

Mr.  Grove,  Mr.  Baggallay,  Mr.  Hindmarch,  Mr.  Druce  and  Mr.  Aston,  iat  the 
Plaintiff,  argued  that  the  Plaintiff  having  established  the  validity  of  his  patent  at  law, 
and  overcome  all  opposition  before  the  Attomey-Oeneral  and  the  Privy  Council,  the 
Court  would  act  upon  it. 

They  cited  De  la  Rue  v.  Dickinson  (Ibid.  738 ;  3  Kay  &  J.  388) ;  Litter  v.  Lealhtr 
<8  Ell.  &  B.  1004) ;  BoviU  v.  Keyworth  (7  Ell.  &  B.  725) ;  Betti  v.  Metusia  (10  H.  of  L 
Cas.  117);  HHis  v.  The  London  Gas  Company  (5  Hurls.  &  Nor.  312);  Davenport  v. 
GokOierg  (2  Hem.  &  M.  282) ;  FoxuxU  v.  fTebster  (3  N.  B.  180,  and  9  Jur.  (N.  &) 
1189) ;  NeUson  v.  Harford  (Webster's  Pat  Cas.  331 ;  and  8  CI.  &  Fin.  726). 

Sir  R  Palmer  (Attorney-General),  Mr.  Selwyn,  Mr.  [429]  Little  and  Mr.  Watkin 
Williams  argued  that  the  patent  was  invalid,  and  that  tne  present  Defendant  was  is 
no  way  bound  by  the  prior  proceedings  to  which  he  was  not  a  party. 

They  cited  Lana  v.  Oi^ome  (31  Beav.  133);  Hindmarch  on  Patents  (p.  108); 
Liardet  v.  Johnson  (Webster,  P.  C.  53) ;  Crossley  v.  Beverley  (Ibid.  106) ;  Betes  Patent 
(1  Moore,  P.  C.  C.  (N.  S.)  49);  Bridson  v.  Benecke  (12  Beav.  1) ;  Newatl  v.  fFUson  (2 
De  G.  M.  &  G.  282) ;  OrosskiU  v.  Tuxford  (5  L.  T.  (O.  S.)  342) ;  CrosskiU  v.  Evory  (10 
3id.  469) ;  Davenport  v.  Goldberg  (2  Hem.  &  M.  282) ;  NewaU  v.  ElUott  (1  Hurl.  &  C. 
797) ;  Spenc^s  Patent  (3  De  6.  &  J.  523) ;  Hindmarch  on  Patents  (p.  306) ;  iJ«s«H  v. 
Bamsley  (Webster,  P.  C.  472) ;  EiUs  v.  Evans  (31  Law  J.  (Ch.)  457) ;  Woodenfit 
Patent  (10  Jur.  (O.  S.)  363) ;  HiU's  Patent  (Webster,  P.  C.  225). 

Mr.  Grove,  in  reply,  referred  to  Lister  v.  Eastwood  (26  L.  T.  (O.  S.)  4). 

April  18.  The  Master  of  the  Rolls  [Lord  Romilly].  This  suit  is  instituted 
by  the  Plaintiff  to  restrain  the  Defendant  from  infringing  a  patent,  obtained  by  the 
Plaintiff  for  improving  the  grinding  of  flour,  for  collecting  and  utilizing  the  stive  or 
small  particles  of  flour,  which  formerly  was  almost  all  lost,  and  occasionally  or  generally 
created  an  injurious  dust  in  the  body  of  the  mill  itself.  The  Defendant,  by  his 
answer,  contests  both  the  validity  of  the  Plaintiff's  patent  and  also  the  fact  of  the 
infringement  of  it  by  him  the  Defendant 

The  history  of  the  Plaintiff's  invention  is  an  instance  [430]  of  the  troubles  which, 
in  the  present  state  of  the  law,  await  a  successful  inventor.  The  patent  in  question 
was  taken  out  by  the  Plaintiff  in  June  1849.  Since  then  he  has  been  engaged  in 
constant  and  expensive  litigation  up  to  1863,  when  the  patent  was  prolon^[ed  by  the 
Privy  Council  for  five  years.  This,  however,  has  not  produced  any  termination  to 
the  litigation,  of  which  the  present  suit  is  an  instance.  At  the  same  time,  much  d 
this  is  incidental  to  the  nature  of  things.  The  claim  of  having  made  an  invention  is 
not  to  preclude  others  from  using  an  old  process  and  old  machines,  because  some  person 
bonAfiae  believes  that  he  has  invented  what,  in  truth,  has  been  long  known ;  nor  ought 
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the  fact  that  one  person  has  infringed  the  patent,  being  ignorant  that  the  disooTery  of 
the  patentee  was  not  a  new  one,  to  preclude  another  person  from  shewing  that  it  had 
before  been  known  and  been  in  use.  It  may  well  be  that  Mr.  Bovill  invented  the 
process  he  has  patented,  and  yet  that  the  same  process  may  have  been  used  by  other 
persons  before  the  date  of  Mr.  Bovill's  patent,  and  it  would  be  injustice  to  stop  the 
use  of  a  process  long  employed,  because  some  other  person  had  subsequently  discovered 
the  same  process.     It  would  also  be  unjust,  because  one  person  has  been  unable  to 

grove  that  the  discovery  was  not  new,  to  prevent  another  from  doing  so,  and  bind 
im  by  a  proceeding  over  which  he  had  no  control  and  of  which  he  knew  nothing. 
The  consequence  is,  that  in  almost  every  case,  the  Plaintiff  has  to  establish  his  case, 
from  the  beginning,  against  any  fresh  person  who  chooses  to  impugn  the  patent  and 
to  contest  its  validity. 

At  the  same  time,  the  law  properly  attaches  superior  rights  to  a  patentee  who  has 
established  the  validity  of  his  patent,  to  those  which  belong  to  a  patentee  who  has 
not  done  so.  The  former  stands  on  a  different  footing,  [431]  and  tnough  the  patent 
may  be  contested  by  fresh  persons,  he  will  receive  protection  until  the  invaliaity  of 
it  is  shewn.  The  cUstinotion  hitherto  made  by  Courts  of  Equity  has  been  : — Where 
the  validity  of  the  patent  has  not  been  the  subject  of  any  legal  proceedings,  the 
patentee  must  prove  its  validity  at  law,  before  the  Court  of  Equity  will  protect  him  ; 
but  having  once  established  its  validity,  then  the  Court  of  Equity  will  protect  him 
against  another  person  until  that  person  proves  its  invalidity. 

Accordingly,  the  first  thing  I  have  to  consider  in  this  case  is,  the  fact  whether  Mr. 
Bovill  has  established  the  validity  of  his  patent  in  a  Court  of  law.  If  he  has  done  so, 
it  has  been  by  the  case  of  BoviU  v.  Keymrth  (7  Ell.  &  Bl.  725).  The  Defendant 
contends  that  this  case  does  not  esteblish  the  validity  of  the  Plaintiff's  patent ;  and 
that,  if  it  does,  it  is  for  an  invention  not  infringed  by  him.  The  way  in  which  the 
Defendant  puts  his  case  may  be  shortly  stated  thus:  if  the  patent  be  such  as  is 
established  by  the  case  of  BaviU  v.  Keyworth,  then  the  Defendant  has  not  infringed  it ; 
but  if  the  patent  be  such  as  the  Plaintiff  now  contends  that  it  is,  then  ite  validity  is 
not  established  by  the  case  of  Bovill  v.  Keyworth,  and  the  patent  so  alleged  is  invalid, 
and  principally  by  reason  of  ite  want  of  novelty. 

In  order  to  estimate  the  value  of  this  argument,  it  is  necessary  to  consider  what 
the  invention  is  which  is  described  in  the  specification,  and  what  the  case  of  Bovill 
v.  Keymnih  has  decided.  The  specification  thus  describes  the  invention  of  the 
Plaintiff:— 

"  Firstly,  in  an  arrangement  for  ventilating  the  grinding  surfaces  of  the  millstones, 
And  the  introduction  of  air  titirough  the  top  stone,  when  fixed,  either  by  blow-[4%2}- 
ing  or  exhaustion.  Secondly,  in  exhausting  the  air  from  the  cases  of  the  millstones, 
'Combined  with  the  application  of  a  blast  to  the  grinding  surfaces.  Thirdly,  in 
separating  the  stive  or  dust  of  flour  from  the  air  when  exhaustion  or  blast  is  employed 
to  facilitate  grinding  and  preventing  the  dust  and  waste  in  the  mill."  Then  further 
on  he  says  this :  "In  carrying  out  the  second  part  of  my  invention,  when  working 
millstones  with  a  blast  of  air,  I  introduced  a  pipe  to  the  millstone  case  from  a  fan  or 
other  exhausting  machine,  so  as  to  carry  off  all  the  warm  dusty  air  blown  through 
between  the  stones  to  a  chamber  as  hereinafter  described,  by  which  the  dust  in  the 
mill  is  avoided  and  grinding  improved.  And  this  part  of  my  invention  relates  only 
to  sucking  away  the  plenum  of  dusty  air  forced  through  the  stones,  and  not  to  employ- 
ing a  sufficient  exhausting  power  to  induce  a  current  of  air  between  the  millstones 
without  a  blasts  this  having  before  been  practised  as  above  mentioned.     The  third 

Sart  of  my  invention  consists  in  straining  the  stive  or  air  which  is  surcharged  with 
ne  flour  through  suiteble  porous  fabrics,  which  retein  the  flour  and  allow  the  air  to 
pass  through,  and  this  I  accomplish  by  exhausting  the  air  from  the  millstone  case,  or 
other  closed  chamber,  receiving  the  meal  from  the  stones  by  means  of  a  fan  or  other 
exhausting  machinery,  and  blow  the  stive  so  exhausted  into  a  chamber  having  ite 
sides  and  top  formed  of  one  or  more  thicknesses  of  suitable  porous  fabrics  to  allow  the 
air  under  pressure  to  pass  out  deprived  of  the  flour  by  means  of  this  filtration.  I 
-also  obtein  the  same  result  by  placing  the  filtering  chamber  between  the  stone  case 
or  chamber  receiving  the  meal  and  dust  from  the  stones  and  the  exhausting  machine. 
The  stive  or  dusty  air  is  then  sucked  through  the  filtering  fabrics  instead  of  being 
"blown  through,  and  the  air  passes  away  clean  as  before." 
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[433]  I'  is  argued  t^t  this  is  merely  a  patent  for  a  oombiaation  of  three  prooeases, 
each  of  which  was  old,  and  that  all  that  BoviU  t.  KtywoHh  has  done  is,  to  determine 
that  the  specification  correctly  describes  an  invention  consisting  of  the  combinatioa  of 
the  three  ;  that  this  combination  is  new,  and  that  in  this  consists  the  inventioii,  and 
that  BoviU  v.  Keyvoorth  does  not  go  bevond  this.  I  hare,  therefore,  in  the  fint 
instance,  to  consider  whether  the  case  of  BoviU  r.  Keyworth  has  established  the  Tsliditf 
of  each  of  these  three  matters  separately,  or  only  in  combination  with  each  other. 

The  judgment  of  the  Court  of  Queen's  Bench  appears  to  me  to  determine  die 
validity  of  each  of  these  inventions.  Lord  Campbell  says  in  the  first  part,  "the  whole 
of  the  Flaintiffs  process,  if  the  combination  is  new,  is  certainly  the  subject  of  a  patent, 
and  so  would  the  part  No.  2,  if  taken  separately,  for  exhausting  the  air  from  the 
cases  of  millstones,  combined  with  the  appucation  of  a  blast  to  the  grinding  surfaces, 
as  they  introduce  very  important  improvements  in  manufacturing  wheat  and  other 
grain  into  meal  and  flour.  Now,  that  appears  to  me  to  point  out  that  the  No.  3, 
taken  separately,  is  also  described  as  an  invention  by  itself  and  not  in  combination. 
That  is  made  more  clear  afterwards.  He  says,  if  the  specification  does  not  point  oat 
the  mode  in  which  this  is  done  it  would  be  invalid.  "  But  we  are  of  opinion  that  the 
specification  on  the  face  of  it  cannot  (as  contended)  be  pronounced  in  point  of  law  to 
be  bad  in  this  respect,  and  we  are  of  opinion  that  the  evidence  adduced  at  the  trial 
shews  it  to  be  quite  sufficient."  He  says,  "  The  exhaust  produced  by  the  pipe  and 
fan  is  to  be  proportioned  to  the  jlmium  caused  by  the  blast,  taking  care  not  to  produce 
tbe  inconvenient  current  of  air  against  which  a  caution  is  given.  How  can  a  Judge 
take  upon  himself  to  say  that  this  may  not  be  enough  to  enable  a  [434]  workman  of 
competent  skill  to  construct  the  machinery  ? "  In  a  further  place  he  says,  "  We  do 
not  think  it  necessary  to  try  to  reconcile  the  different  parte  of  the  specification  (which 
are  somewhat  conflicting),  or  to  give  any  positive  opinion  upon  this  question ;  for, 
supposing  the  patent  to  be  for  a  combination  consisting  of  several  parts  for  one 
process,  we  are  of  opinion  that  the  Defendants  are  liable  in  this  action  for  having 
used  a  material  part  of  the  process  which  was  new  for  the  same  purpose  as  that 
mentioned  in  the  specification,  although  they  did  not  at  the  same  time  use  all  the 
parts  of  the  process  as  specified."  "If  the  fixed  upper  millstone  were  equally 
described  by  the  Plaintiff  in  the  statement  and  diagram  to  be  found  in  his  specifica- 
tion as  part  of  the  combination  for  which  he  took  out  his  patent,  as  No.  2  is  a 
material  part  of  the  combination  and  was  new,  we  are  of  opinion  that  they  cannot 
lawfully  use  No.  2  for  the  same  purpose  by  substituting  a  rotating  upper  millstone 
for  a  fixed  upper  millstone,  or  by  resorting  to  any  other  equivalent  for  any  other 
separate  part  of  the  process  specified." 

Great  stress  was  laid  in  the  argument  upon  these  words  in  the  specification,  "  and 
this  part  of  my  invention  relates  only  to  sucking  away  the  pUnum  of  dusty  air  forced 
through  the  stones,  and  not  to  employing  a  sufficient  exhausting  power  to  induce  a 
current  of  air  between  the  millstones  without  a  blast,  this  having  been  practised  as 
above  mentioned."  But  I  am  of  opinion  that  the  application  of  the  exhaust  to 
drawing  away  the  plenum  is  a  material  invention  of  the  Plaintiff  by  itself,  although 
the  combination  of  it  with  the  other  parts  of  the  invention  may  be  properly  and 
validly  claimed  as  another  part  of  the  Plaintiff's  invention,  and  this  double  fact 
appears  to  me  to  be  established  by  the  passages  in  the  judgment  to  which  I  have 
referred. 

[435]  There  is  also  this  preliminary  obstacle  in  the  way  of  the  Defendants  on  the 
question  of  the  validity  of  the  patent,  namely,  that  the  specification  of  the  Plaintiff 
is  a  written  document,  of  which  the  construction  must  be  the  same  in  a  Court  of  law 
as  a  Court  of  Equity,  and  the  Court  of  Queen's  Bench  has  determined  that  this  patent 
is  valid,  that  is,  that  the  invention  is  new,  that  it  was  useful,  and  that  it  is  sufficiently 
described  in  the  specification.  The  objections  urged  against  it  before  me  obvionsly 
were  urged  at  law,  and  were  present  to  the  mind  of  Lore!  Campbell  when  he  delivered 
his  judgment,  and  the  words  I  have  read  appear  to  me  distinctly  to  point  to  the 
validity  of  the  patent,  not  merely  in  respect  of  the  combination  of  the  matters  there 
stated,  but  also  to  the  validity  of  each  of  the  three  separate  parts  which  are  separately 
and  distinctly  claimed  as  inventions  by  the  Plaintiff  in  his  specification.  I  am  of 
opinion,  therefore,  that  the  sucking  away  of  the  plenum  of  dusty  air  forced  throagh 
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the  stones  is  a  separate  distinct  part  of  the  invention  of  the  Plaintiff  claimed  bv  his 
specification,  and  that  the  Court  of  Queen's  Bench  has  determined  that  this  is  valid. 

I  admit  that  this  decision  would  not  be  conclusive  at  law  in  a  fresh  case,  nor  would 
it  be  binding  on  this  Court  if  evidence  were  now  produced  which  was  not  before  the 
'Court  of  Queen's  Bench,  but  on  this  point  I  do  not  find  that  any  evidence  has  been 
laid  before  me  not  before  the  Court  of  Queen's  Bench,  with  the  exception  of  tbe 
French  patents,  but  as  to  those,  I  give  little  weight  to  them.  I  think  that  they  all 
differ  essentially  from  the  inventions  of  the  Plaintiff  as  to  the  mode  of  drawing  away 
the  dusty  air  from  the  plenum;  they  do  not  appear  ever  to  have  been  successful. 
Indeed,  the  fact  that  the  Defendant  does  not  use  them,  and  that  no  one  uses  them, 
«nd  that  they  have  all  expired,  is  a  proof  that  they  are  [436]  not  tbe  same  as  that  of 
the  Plaintiff,  which  is  confessedly  a  process  of  great  value. 

I  am  finrther  of  opinion  that  the  decision  of  the  Court  of  Queen's  Bench  also 
■establishes  the  validity  of  the  Plaintiffs  patent  as  regards  the  third  invention  claimed, 
namely,  the  use  of  the  stive  room,  and  that  this  is  effected  in  combination  with  the 
■exhaustion  of  the  air  from  the  millstone  cases.  It  does  not  appear  to  me  that  the 
forcing  air  into  the  millstone  case  from  above  is  a  necessary  part  of  the  invention. 
The  invention,  as  described  in  the  specification  and  as  established  in  the  Court  of 
Queen's  Bench,  consists,  I  think,  in  the  employment  of  a  sufficient  power  to  suck 
4iway  the  dusty  air  in  the  millstone  case,  and  the  discharging  it  through  a  porous 
fabric,  by  which  the  fine  flour  is  retained  and  the  air  is  allowed  to  escape.  It  is  true 
that  the  air  which  is  drawn  away  from  the  millstone  case  must  find  its  admission 
into  the  millstone  case  from  some  separate  entrance ;  but  the  invention  now  before 
me,  as  I  understand  it,  consists  in  exhausting  tbe  dusty  air  in  that  case  in  such  a 
manner  as  to  draw  it  all  off  without  employing  such  a  force  as  to  draw  with  it  the 
meal,  and  to  transmit  the  air  so  drawn  off  through  a  chamber  formed  wholly  or  in 
part  of  a  porous  fabric  which  will  retain  the  dusty  particles  of  flour  and  allow  the  air 
to  escape. 

The  French  patents  which  relate  to  this  subject  appear  to  me  to  be  quite  distinct 
irom  that  of  the  Plaintiff ;  I  think  it  unnecessary  to  go  through  them  in  detail.  The 
idea  was  possibly  present  to  the  mind  of  one  or  more  of  the  inventors,  but  they  failed 
in  discovering  the  method  by  which  they  could  exhaust  the  dusty  air  merely,  without 
drawing  the  meal  with  it ;  I  am  therefore  of  opinon  that  the  validity  of  the  Plaintiff's 
patent,  as  now  claimed  [437]  by  him,  is  established  by  the  decision  in  BoviU  v. 
Keyworth. 

I  have  next  to  consider  what  the  consequences  are  which  flow  from  this,  both  as 
regards  the  Plaintiff  and  the  Defendant  The  consequences  as  regards  the  Defendant 
are  nothing,  if  he  has  not  infringed  the  Plaintiff's  patent.  Ther^ore,  the  next  thing 
to  be  determined  is,  whether  the  evidence  before  me  is  sufficient  to  prove  that  the 
Defendant  has  infringed  the  Plaintiffs  patent.  The  burthen  of  proving  this  lies  on 
the  Plaintiff.  The  evidence  is  to  this  effect ;  that  the  Defendant  has  employed  a  fan 
placed  on  the  spindle  of  the  millstones,  working  in  the  case  below  the  lower  millstone, 
and  extending  a  little  beyond  the  periphery  of  the  millstone.  This  fan  is  driven  by 
the  ordinary  power  of  the  mill.  The  effect  of  the  action  of  this  fan  is,  that  the  dusty 
air  of  the  plenum  is  driven  or  blown  out  into  an  escape-pipe,  and  so  on  through 
another  pipe  or  chamber  into  the  open  air.  Some  blast  is  produced  by  the  centrifugal 
action  of  the  millstones,  but  the  revolution  of  the  fan  increases  the  ordinary  centri- 
fugal blast  arising  from  the  action  of  the  millstones  to  an  extent  sufficient  to  drive 
the  dusty  air  from  the  plentim  into  the  escape-pipe,  without  sending  out  the  meal, 
which  descends  in  the  regular  manner  down  Uie  meal  spouts. 

I  attended  carefully  to  the  evidence  given  on  this  subject  in  Court,  in  conjunction 
"with  the  models  then  produced,  and  I  listened  attentively  to  the  arguments  of  counsel 
on  this  pointy  and  certainly  no  case  was  better  argued.  I  have  since  read  over  again 
the  evidence,  and  considered  the  whole  matter ;  and  my  opinion  at  the  close  of  the 
argument^  since  fortified  by  my  examination  and  reconsideration  of  the  subject  is, 
that  the  process  used  by  the  Defendant,  which  is  Messrs.  Blake  &  Lee's  patent,  [438] 
is  substantially,  that  is  in  essential  points,  the  same  as  the  Plaintiffs  patent ;  the  only 
difference  appears  to  me  to  be  that  the  Plaintiff  exhausts  the  plenvm  or  removes  the 
hot  dusty  air  from  the  millstone  case  by  means  of  a  sucking  process  applied  externally, 
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which  draws  the  air  from  the  plenum  through  a  shaft  prepared  for  the  reception  of  it, 
and  that  the  Defendant  exhausts  the  pkmm  or  removes  the  hot  dusty  air  from  the 
millstone  case  by  means  of  a  blowing  process,  which  drives  the  air  from  the  plemm 
into  a  shaft  prepared  for  the  reception  of  it.  I  do  not  find  that,  before  the  Plaintiff's 
invention  in  1849,  any  process  had  been  discovered  by  which  the  hot,  dusty  air  could 
be  exhausted  from  the  plenum,  carrying  with  it  the  stive  only,  and  carrying  it,  not 
into  the  body  of  the  mill,  but  into  a  separate  shaft  where  the  stive  could  be  collected 
and  utilized.  This  is  done  in  both  the  Plaintiflfs  OTocesses  and  in  that  used  by  the 
Defendant  The  Plaintiff  sucks  the  air  out ;  the  Defendant  blows  ft  out — in  both 
instances  it  is  done  by  a  fan.  In  every  case  where  a  fan  is  driven,  it  must  suck  the 
air  from  one  place  and  blow  the  air  intb  another  place.  In  the  Plaintiff's  invention 
the  fan  is  placed  away  from  the  millstone  case  in  the  air-shaft,  and  it  draws  the  hot, 
dusty  air  from  the  millstone  case  into  the  shaft  In  the  Defendant's  invention  the 
fan  is  placed  within  the  millstone  case  itself,  and  blows  the  hot  dusty  air  from  thence 
into  the  air-shaft  It  is  wholly  immaterial,  as  it  appears  to  me,  for  this  purpose, 
whether  the  air  that  is  expelled  from  the  millstone  case  is  drawn  through  the  eye  of 
the  millstone  case,  or  whether  it  is  drawn  up  through  the  meal  spout,  or  whether  it 
is  introduced  through  pipes  constructed  specially  for  the  purpose  of  admitting  the 
air.  The  invention  consists  in  producing  a  blast  of  sufficient  power,  and  exactly  so 
regulated  as  to  exhaust  the  hot  dusty  air  from  the  millstone  case,  and  drive  it,  with 
the  stive  only,  into  a  shaft  where  it  may  be  utilized  and  prevented  from  [438] 
injuriously  affecting  the  air  of  the  body  of  the  mill.  This  appears  to  be  done  in  both 
cases  by  the  Plaintiff  and  by  the  Defendant ;  and  as  soon  as  thd  Court  arrives  at  the 
conclusion  that  the  invention  of  the  Plaintiff  is  not  confined  to  the  combination  of 
the  matters  described  in  his  specification,  but  that  it  extends  to  this  withdrawal, 
whether  by  expulsion  or  by  exhaustion,  of  the  dusty  air  from  the  nullstone  case  for 
the  purpose  of  utilizing  the  stive  contained  in  it,  as  a  separate  and  distinct  invention, 
then  it  seems  to  me  that  the  Defendant  has  made  use  of  the  invention  of  the 
Plaintiff,  and  that  he  has  in  all  essential  particulars  adopted  the  same  process. 

With  respect  to  the  remaining  part  of  the  Plaintiff's  invention,  the  separation  of 
the  stive  from  the  air  drawn  or  blown  into  the  shaft,  I  entertain  no  doubt  that  the 
Defendant's  is  essentially  an  adoption  of  the  Plaintiff's  process.  The  blast  from  the 
fan  must  be  sufficiently  strong  to  blow  the  dusty  air  through  the  shaft,  and  ultimately 
into  the  open  air ;  but  in  the  Defendant's  process  this  is  done  through  a  long  pipe  or 
horizontal  shaft,  at  the  bottom  of  which  is  placed  the  porous  fabric  which  receives 
the  stive,  from  whence  it  is  removed  from  time  to  time.  I  am  convinced  on  the 
evidence  that  this,  although  as  I  believe  imperfectly,  performs  the  same  function  a» 
the  Plaintiff's  stive  chamber  performs ;  that  it  is  intended  to  be,  and  that  it  is,  an 
imitation  of  the  Plaintiff's  process,  and  that  along  the  whole  course  of  this  shaft  sir 
escapes  through  the  porous  fabric,  and  deposits  the  stive  along  the  course  of  it^  which 
is  removed  from  time  to  time  by  the  Defendant,  and  that  without  the  use  of  this 
porous  fabric  the  stive  would  not  be  utilized. 

I  am  of  opinion,  therefore,  that  the  process  used  by  the  Defendant  may  be 
correctly  thus  described : — That  [440]  he  has  made  an  arrangement  for  ventilating 
the  grinding  surface  of  the  millstones  bv  a  fan  which  is  attached  to  the  lower  stone, 
and  that,  by  means  of  this  fan,  he  exhausts  the  air  from  the  millstone  case  and 
removes  the  dusty  air  into  a  shaft,  where  the  air  surcharged  with  stive  is  partially 
strained  through  a  porous  fabric,  and,  in  doing  so,  deposits  the  stive  or  finer  particles 
of  flour,  which  thereby  become  useful,  instead  of  being  injurious.  I  am  of  opinion 
that  the  whole  of  this  is  an  infringement  of  the  Plaintiff's  patent,  and  that  the  inven- 
tion and  mode  of  doing  these  things  is  sufficiently  describe  in  the  Plaintiff's  specifi- 
cation, and  the  patent  so  described  in  the  specification  and  so  construed  by  the 
Judges  of  the  Court  of  Queen's  Bench  has  been  determined  to  be  valid,  with  which 
decision,  as  far  as  I  am  able  to  judge  from  the  evidence  before  me,  I  desire  deferen- 
tially to  express  my  concurrence.  It  certainly  had  not  been  my  intention  when  I 
began  to  bear  this  case  to  go  into  or  express  any  opinion  upon  the  validity  of  the 
Plaintiff's  patent,  but  the  course  which  the  case  has  taken,  and  the  evidence  gone 
into,  has  compelled  me  to  investigate  the  matter  to  the  extent  of  the  materials  laid 
before  me,  and  I  have  thought  it  proper  that,  having  formed  an  opinion,  to  express  it» 
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if ,  as  I  should  hope,  it  may  have  the  effect  of  preventing  further  litigation.  I  hav& 
therefore  arrived,  first,  at  the  conclusion  that  the  validity  of  the  Plaintiff's  patent,  as- 
now  claimed  by  him,  has  been  established  at  law,  and  also  that  the  Defendant  ha» 
infringed  th«t  patent. 

There  remains  to  be  considered,  as  I  before  observed,  what  are  the  consequences' 
which  flow  from  these  conclusions  as  regards  the  Plaintiff,  and  as  regards  the  Defen- 
dant 1  In  the  first  place,  as  regards  the  Plaintiff,  I  am  of  opinion  that  he  is  entitled 
to  a  decree  for  an  injunction ;  out,  on  the  other  hand,  as  regards  the  DfrT441]-fen- 
dant,  I  am  of  opinion  that  I  cannot  properly  eompel  him  to  submit  to  the  decision  of 
the  Court  of  Queen's  Bench,  or  to  acquiesce  in  any  opinion  I  may  have  formed.  H& 
was  no  party  to  the  suit  of  Sovill  v.  Keytoorth  ;  he  is  not  bound  by  the  proceedings  in 
that  case,  and  many  cases  are  on  record  where,  after  the  Plaintiff  has  established  th» 
validity  of  his  patent  in  one  case,  it  has  been  decided  to  be  invalid  in  a  second. 
Numerous  cases  have  been  cited  before  me ;  BridsoH  v.  Beneeke  (12  Beav.  1) ;  NewaU 
V.  WOism  (2  De  G.  M.  &  G.  282) ;  Hitt  v.  Thamptan,  (1  Webs.  P.  C.  237)  j  Croskm  v. 
Tvxford  (5  Law  T.  (0.  S.)  342);  OroAM  v.  Every  (10  L.T.  (O.  S.)  459) ;  which  establish 
that  a  Defendant  is  not  to  be  concluded  by  a  trial  at  law  to  which  he  is  no  party,  and 
that  he  is  not  to  be  driven  to  contest  the  validity  of  the  patent  by  a  scire  fadas.  It 
is  true  that  the  case  of  tkoMnpart  v.  OoUU>erg  (2  Hem.  &  Mill.  282)  seems  to  point  the 
other  way,  and  it  is  also  to  be  borne  in  mind  that  the  law  was  established  on  thia 
pmnt  at  a  time  when  the  Act  of  Parliament  had  not  been  passed  which  compelled  the 
Court  of  Equity  itself  to  decide  any  question  of  common  law  which  might  come 
before  it  without  the  assistance  of  any  other  tribunal,  as  to  which,  however,  it  is  proper 
to  observe  that  this  is  not  so  much  a  question  of  law  as  it  is  a  question  of  fact 

I  cannot  also  but  bear  in  mind  that,  although  I  have  considered  the  validity  of 
the  patent  of  the  Plaintiff,  it  is  only  so  far  as  regards  the  effect  of  the  decisiou  in 
Bovui  V.  Keyworth,  and  the  sufficiency  of  the  specification  ;  but,  as  to  the  question  of 
novelty,  I  have  done  so  solely  on  the  evidence  at  present  laid  before  me,  and  I  have 
also  done  so  reluctantly,  because  I  early  felt  the  difficulty  I  should  have  in  going  into 
that  question,  and  [44^]  I  checked  the  entering  into  it  at  first,  as  much  as  I  could 
consistently  with  allowing  the  Defendant  to  bring  forward  his  case.  It  is  also  a 
matter  so  far  favourable  to  the  Defendant  that  the  form  in  which  this  case  comes 
before  me  is  that  of  a  cause  in  which  neither  side  has  had  an  opportunity  of  knowing, 
before  the  hearing,  what  evidence  he  would  have  to  meet,  and  which  circumstance 
tends  strongly  to  prevent  the  bringing  forward  of  evidence  which  might,  at  the  hear- 
ing, be  material  until  after  the  opportunity  of  doing  so  is  lost. 

It  is  after  I  have  considered  all  these  matters  that  I  have  come  to  the  conclusion 
that  the  results  above  mentioned  as  those  at  which  I  have  arrived  ought  not  to  pre- 
vent the  Defendant  from  having,  if  he  pleased  to  do  so,  a  further  opportunity  of 
trying  this  question  aaginst  the  Plaintiff.  I  regret  it  much,  because  of  the  great 
expense  which  it  will  necessarily  entail  on  both  parties ;  but  I  think  myself  bound 
by  the  authorities  to  direct  an  issue  to  try  whether  the  Plaintiff  is  the  first  and  true 
inventor  of  the  processes  described  in  his  specification,  or  of  either,  and  which  of 
them.     This  issue  I  will  direct  if  the  Defendant  requires  it. 

I  direct  no  issue  as  to  the  utility  of  the  invention,  or  as  to  the  sufficiency  of  the 
specification.  I  consider  the  former  of  those  matters  to  be  not  contested  or  to  be 
established  by  the  evidence ;  and  as  to  the  second,  I  consider  it  to  be  decided 
definitely  in  favour  of  the  Plaintiff  by  the  decision  in  Bvoitt  v.  Keyworth,  which  I  have 
minutely  examined,  and  in  which  I  have,  after  consideration,  for  the  reasons  I  have 
stated,  expressed  my  concurrence,  so  far  as  it  is  matter  of  law,  not  depending  on  the 
novelty  of  the  invention.  The  novelty  of  the  invention  is  a  question  which,  in  my 
opinion,  I  ought  to  allow  the  Defendant  to  try  again,  if  he  chooses  to  do  [443]  so  ; 
but,  in  the  meantime,  I  must  restrain  him  from  carrying  on  his  present  processes, 
which,  in  my  opinion,  infringe  the  PhuntifiTs  invention.  I  will  reserve  the  costs  of 
the  cause  until  after  the  trial  of  the  issue,  and  give  either  party  liberty  to  apply. 

Note. — The  case  was  tried  at  law,  when  the  Defendant  was  successful ;  but  this 
Court  directed  a  new  trial. 
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[4i3]    In  re  Drew.    Ex  parte  Mason.    Dee.  12,  1865 ;  MarA  2,  ^/wil  18,  1866. 

[S.  C.  L.  R  2  Eq.  206  ;  35  L.  J.  Ch.  846 ;  14  L.  T.  278 ;  12  Jur.  (N.  S.)  425.] 

A.  B.,  the  owner  of  seven  lota  of  l&nd,  sold  two  of  them  to  C.  D.,  and  he  retained 
five.  They  entered  into  mutual  covenants  for  bearing,  in  proportion,  the  expenses 
of  a  road  common  to  all  the  lot«,  and  there  was  a  proviso  that  the  expenses  should 
be  a  charee  upon  the  owners  of  the  seven  lots  in  proportion.  Held,  that  the  land 
was  not  charged,  and  that  A.  B.  was  entitled  to  have  an  indefeasible  title  to  hia 
five  lots  registered  under  the  25  &  26  Vict.  o.  53,  without  noticing  the  proviso  or 
the  claims  of  C.  D. 

This  was  an  appeal  from  the  decision  of  the  registrar  under  the  Land  Begisby 
Act  (25  &  26  Vict.  c.  53),  deciding  that  a  proviso,  in  a  deed  of  the  3d  of  August 
1863,  did  not  constitute  such  a  churge  on  the  land  sought  to  be  registered  as  ought 
to  be  noticed  on  the  register. 

Mr.  Drew,  the  owner  of  some  land,  divided  it  into  seven  lots,  which  were 
numbered  from  71  to  77  inclusive.  In  1863  Mr.  Drew  sold  Lots  71  and  72  to  Mr. 
Mason,  and  arrangements  were  made  between  them  for  the  formation  and  the  future 
repair  of  a  road,  which  was  common  to  all  the  lots. 

To  carry  this  arrangement  into  effect  Mr.  Drew,  by  an  indenture  dated  the  Ist  of 
August  1863,  conveyed  Lots  71  and  72  to  Mr.  Mason.  All  the  seven  lots  were  shewn 
in  a  plan  on  the  conveyance. 

About  the  same  time  an  indenture,  bearing  date  the  3d  of  August  1863,  was 
executed  by  and  between  [411]  Mr.  Drew  of  the  one  part,  and  Mr.  Maaon  of  the 
other  part,  bv  which  it  was  witnessed,  and  he,  Mr.  Drevr,  for  himself,  his  heirs, 
executors  and  administrators,  covenanted  with  Mr.  Mason,  his  heirs  and  assigns, 
that  he,  Mr.  Drew,  would  within  six  months  complete  a  road  set  out  on  the  said  plan 
attached  to  the  conveyance,  and  a  copy  of  which  was  annexed  to  this  deed,  so  fu:  as 
related  to  the  pieces  of  land  numbered  71  and  72  ;  and  further,  that  he  would  keep 
the  road  repaired,  and  that  if  he  failed  in  doing  so,  it  should  be  lawful  for  Mr.  Mason 
to  do  so,  and  that  Mr.  Drew  would,  on  demand,  pay  to  Mr.  Mason,  his  heirs,  adminis- 
trators and  assigns,  the  whole  of  the  money  expended  by  him  or  them  in  completing; 
and  two-thirds  of  the  money  expended  by  him  or  them  in  repairing,  the  road.  And 
Mason  covenanted  with  Drew,  his  executors,  administrators  and  assigns,  that  after 
the  completion  of  the  road,  he,  his  heirs,  executors,  administrators  or  assigns,  or  the 
person  for  the  time  being  entitled  to  the  pieces  of  land  numbered  71  and  72,  would 
pay  one-third  of  the  moneys  which  Mr.  Drew  or  his  heirs,  executors  or  administrators 
should  have  expended  in  the  reparation  of  the  said  road,  until  it  should  be  taken  to 
by  the  parish  or  other  lawful  constituted  authority. 

Then  followed  this  proviso : — 

"  Provided  always,  and  it  is  hereby  mutually  agreed  and  declared,  between  and 
by  the  parties  to  these  presents,  that^  in  addition  to  the  covenants  hereinbefore  con- 
tained. It  is  intended  that,  by  virtue  of  these  presents,  the  costs  and  expenses  of  the 
repair  of  the  said  proposed  road  shall,  until  the  same  shall  be  taken  by  the  parish  or 
other  lawfully  constituted  authority,  be  considered  as  a  charge  in  equity,  and,  as  far  as 
circumstances  will  admit,  at  law  also,  upon  ^  mimers  for  the  time  being  of  the  several 
pieces  of  land  numbered  respeo-[115]-tively  71,  72,  73,  74,  75,  76  and  77  in  the  said 
plan,  to  such  an  extent,  as  that  each  such  owner,  or  if  more  than  one,  each  set  of 
owners,  shall  be  chargeable  with  such  a  part  of  the  costs  and  expenses  of  the  said 
repairs  as  shall  bear  the  same  proportion  to  the  whole  of  such  costs  and  expenses,  as 
the  quantity  in  acres,  roods  and  perches  of  the  said  closes  or  pieces  of  land  of  which 
he  or  they  shall  be  the  owner  or  owners,  shall  bear  to  the  aggregate  quantity  of  the 
said  several  closes  or  pieces  of  land." 

In  1865  Mr.  Drew  applied  to  the  Land  Begistry  Office  for  the  registration  of  an 
indefeasible  title  to  the  lots  numbered  73,  74,  75,  76  and  77.  But  Mr.  Mason,  having 
notice  of  this,  claimed  to  have  an  entry  or  notice  made  on  the  record  of  title  of  the 
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proviso  in  the  deed  of  the  3d  of  August  1863,  which  he  contended  constituted  a  lien 
on  the  land  sought  to  be  registered. 

The  registrar  having  decided  against  Mr.  Drew,  he  appealed  under  the  25  &  26 
Vict.  c.  53,  s.  17,  which  provides,  "that  if,  in  making  up  the  record  of  title,  any 
question  shall  arise  as  to  the  construction  of  any  deed,  &c.,  &c.,  or  the  mode  in  which 
any  entry  ought  to  be  made  in  the  record  of  title,  or  any  doubtful  or  uncertain  right 
or  interest  stated  or  dealt  with  by  the  registrar,  it  shall  be  competent  for  the  registrar 
or  for  any  of  the  parties  interested  to  refer  the  same  to  a  tTudge  of  the  Court  of 
Chancery ;  if,  on  such  reference,  the  Judge,  having  regard  to  the  parties  appearing 
before  him,  shall  think  proper  to  decide  the  question,  he  shall  have  power  to  do  so, 
or  to  direct  any  proceedings  at  law  or  in  equity  to  be  instituted  for  that  purpose,  or, 
at  bis  discretion  and  without  deciding  such  question,  to  direct  such  particular  form  of 
entry  to  be  made  on  the  record  [446]  of  title,  as,  under  the  circumstances,  shall  appear 
to  be  right." 

Dec  12.  Mr.  Fry,  on  behalf  of  Mr.  Mason,  now  asked  the  Court  to  direct  an 
entry  of  the  proviso  on  the  register.  He  was  proceeding  to  argue  the  case ;  but  no 
one  appearing  on  behalf  either  of  the  registrar  or  Mr.  Drew, 

Thb  Master  of  the  Roli^  said,  I  cannot  determine  this  question  unless  it  is 
argued.  I  cannot  overrule  the  decision  of  an  officer  of  the  Court,  of  great  knowledge 
and  experience,  upon  a  mere  ex  parte  argument. 

Dec  13.  On  appeal,  the  Lord  Chancellor  thought  that  the  course  in  Re  Kennard 
(11  Jur.  27)  ought  to  be  followed,  and  that  a  statement  should  be  prepared,  and  the 
case  brought  again  before  the  Master  of  the  Rolls. 

March  2,  1866.  That  course  having  been  taken,  the  case  again  came  before  the 
Court. 

'    Mr.  Fry,  for  Mr.  Mason,  in  support  of  the  application.    It  was  clearly  the 
intention  of  the  absolute  owners  to  miake  the  repairs  of  this  road  a  charge  on  the 
>roperty,  and  which  they  were  entitled  to  do ;  Roe  v.  Trammer  (1  Willes,  682,  and  2 
kVifc.  75). 

Secondly.  But  even  if  the  obligation  does  not  attach  to  the  land  itself,  still  all 
purchasers  with  notice  would  [44^  be  bound  to  give  effect  to  it ;  Tvlk  v.  Moxhay 
(11  Beav.  571,  and  2  Phill.  774).  Mr.  Mason's  rights  ought  therefore  to  be  reserved 
in  the  record  of  title. 

The  Master  of  the  Bolus  referred  to  Western,  v.  Maedermot  (ante,  p.  243). 
AprU  18.  The  Master  of  the  Bolls  [Lord  Bomilly].  There  is  a  considerable 
inconvenience  arising  from  the  mode  in  which  appeals  are  heard  under  the  Land 
Begistry  Act.  They  are,  in  fact,  ex  parte.  The  person  who  is  interested  in  contesting 
the  claim  of  the  Appellant  either  does  not  appear,  or,  as  is  the  case  in  the  majority 
of  instances,  is  unable  to  appear.  For  instance,  if  the  registrar  determines  that  the 
person  who  seeks  to  have  his  land  and  title  to  it  registered  has  not  a  clear  title,  and 
that  person  appeals  to  the  Judge  in  Chancery  who  is  intrusted  with  the  duty  of 
revising  the  opinion  of  the  registrar,  the  argument  is  necessarily  one^ded.  The 
person  in  possession  contends  that  he  has  made  out  a  good  title  to  the  land,  the 
registrar  thinks  that  he  has  not  done  so,  but  the  registrar  does  not  appear  to  support 
his  own  decision,  and  no  other  person  exists  who  can  be  served  or  required  to  appear 
to  oppose  the  claim  of  the  possessor  and  owner  of  the  land. 

In  the  present  case,  I  should  have  thought  that  an  exception  would  have  occurred 
to  this,  the  general  rule,  for,  in  this  instance,  the  Appellant  seeks  to  have  a  proviso 
noticed  on  the  register,  which,  if  registered,  will  be  a  charge  on  the  property  of  the 
claimant.  But  Mr.  Drew,  who  is  the  owner  of  the  property  sought  to  be  registered 
with  an  indefeasible  title,  does  not  appear  to  [448]  support  the  decision,  and  no  other 
person  exists  who  can  be  served  or  required  to  appear  to  oppose  the  claim  of  the 
possessor  and  owner  of  the  land.  I  have  solely  the  argument  of  Mr.  Mason's 
counsel,  who  is  opposed  to  the  decision  of  the  registrar,  to  assist  me  in  coming  to  a 
conclusion. 

The  covenant  is  in  these  terms.     FHis  Lordship  read  it,  see  ante,  p.  444.] 
Before  I  mention  the  rest  of  the  deed,  which  contains  the  proviso,  I  should  notice 
that  the  effect  of  it,  up  to  this  point,  is  a  pure  personal  covenant  on  both  sides,  there 
is  nothing  to  affect  the  land,  but  immediately  following  is  set  forth  the  proviso  in 

R  viu.— 31* 
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question,  which  it  is  contended  has  this  effect.  It  is  in  these  words.  [His  Lordship 
read  it ;  see  ante  p.  444.1 

The  question  is,  whether  this  proviso  ought  to  be  noticed  in  registering  an 
indefeasible  title  of  the  pieces  numbered  73,  74,  76,  76  and  77  on  the  pUn  above 
mentioned. 

Upon  carefally  considering  this  question,  I  am  of  opinion  that  this  oujght  not  to 
be  noticed  in  the  register  of  the  five  pieces  of  land  airave  mentioned.  In  the  first 
place,  it  is  to  be  observed  that  the  covenant  contained  in  the  proviso  is  not  a  covenant 
running  with  the  land,  still  less  is  it  anv  charge  or  burthen  attaching  to  the  land 
itself ;  It  is  merely  an  undertaking  by  Mr.  Drew  and  Mr.  Mason,  as  far  as  they  can, 
that  the  owner  of  each  of  the  five  pieces  of  land  shall  be  bound  by  tiie  same  covenants 
as  those  by  which  Mr.  Drew  and  Mr.  Mason  are  bound ;  that  they  shall  have  the 
same  rights  and  be  subject  to  the  same  obligations  :  but  that  is  all.  I  see  nothing  in 
this  which  can  properly  be  made  the  subject  of  registration ;  it  is  no  interest  in  the 
land  [440]  itself ;  nor  does  it  arise  out  of  it ;  and  is  merely  a  personal  matter,  binding 
the  parties  to  this  deed  and  no  other  persons.  It  is  a  mere  personal  obligation,  which 
the  parties  to  the  deed  covenant  that  they  will  endeavour  to  induce  subsequent  owners 
of  the  land  to  take  upon  themselves  and  undertake  to  fulfil.  But  in  this  endeavour, 
it  is  possible  that  the  parties  to  the  deed  may  fail,  in  which  case,  the  remedy  is  not 
against  the  land,  which  is  not  charged  with  the  expenses  of  the  repair  of  the  rood, 
but  solely  against  the  covenantors  and  their  representatives. 

I  am,  therefore,  of  opinion  that  the  registrar  under  the  Land  Register  Act  has 
come  to  a  correct  conclusion,  and  that  I  must  make  no  order  on  this  application. 

[449]    Be  Ths  Exhall  Coal  Company  (Limited).    lU  Budcklkt. 
Feb.  12,  April  19,  1866. 

[S.  0.  14  L.  T.  280 ;  12  Jur.  (N.  S.)  757 ;  14  W.  R.  599.    See  In  re  PooUy  HaU 
CciUery  Company,  1869,  21  L.  T.  691.] 

The  right  of  a  trustee  to  be  indemnified  out  of  the  trust  property  is  the  first  charge 
thereon,  and  it  has  priority  to  any  charge  created  upon  it  by  the  cesiuis  que  tnui. 
And,  consequently,  the  right  of  a  trusts  of  a  pubUc  company  to  be  indemnified 
out  of  the  property  has  priority  over  the  debenture  creditors. 

This  was  a  summons  adjourned  from  Chambers  by  Mr.  Bleckley,  the  trustee  and 
original  promoter  of  the  Exhall  Mining  Company,  seeking  to  have  such  of  the  assets 
as  were  still  belonging  to  this  company  (which  was  insolvent  and  in  the  course  of  being 
wound  up)  applied  in  payment  of  liabilities  incurred  by  him  on  behalf  of  the  company. 
This  was  resisted  by  the  debenture-holders  of  the  company. 

The  case  arose  thus  : — The  association  or  company  to  take  and  work  the  mine  was 
formed  in  the  year  1852,  and  it  was,  at  first,  intended  to  work  it  on  the  cost-book 
principles.  On  the  10th  June  1852  the  lessor,  Mr.  [450]  Blakesley,  executed  a  lease 
to  William  Law,  Henry  Bleckley,  Thomas  Masters  and  Robert  William  Crowe,  their 
executors,  administrators  and  assigns,  for  sixty-three  years  from  1st  May  1852,  paying 
a  royalty  of  one-eighth  of  the  gross  moneys  for  which  the  coals  were  sold,  if  the 
quantity  were  under  40,000  tons  annually  ;  one-ninth  when  the  coals  exceeded  60,000 
tons  in  any  one  year,  and  one-tenth  when  the  coals  exceeded  that  amount ;  and  paying 
also  a  royalty  of  one-eighth  of  the  gross  moneys  for  which  the  ironstone  sold,  with  a 
proviso  that  the  royalty  should  not,  in  the  first  year,  be  less  than  JC500,  £750  in  the 
second,  and  £1000  in  every  succeeding  year. 

In  January  1854  Robert  William  Crowe,  with  the  concurrence  of  Mr.  Blakesley, 
assigned  his  one-fourth  in  the  said  mine  to  the  three  other  lessees,  and  on  the  follow- 
ing day  Law,  Bleckley  and  Masters  executed  a  declaration  of  trust  that  they  held  the 
mines  for  the  sole  use  and  benefit  of  the  Exhall  Mining  Company. 

In  November  1854  the  present  company  was  formed. 

It  appeared  that  the  mine  could  not  properly  be  worked  on  the  cost-book 
principle,  and,  in  consequence,  this  company  was  formed  to  work  it  on  the  principle 
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of  the  Joint  Stock  Companies  Act  on  limited  liability.  Accordingly,  in  January  1857, 
the  company  was  registered  under  the  Act  of  1856,  and  the  articles  of  association 
were  executed  in  April  1857.  By  the  7th  and  8th  articles  of  association  of  the 
company,  the  property  of  the  compEiny  was  to  be  vested  in  the  trustees,  who  were  to 
be  indemnified  against  all  liabilities  affecting  it,  other  than  and  except  what  they  might 
incur  from  their  own  wilful  neglect  and  default. 

[461]  Two  other  persons  (Black  and  Clark)  were  named  as  trustees  of  the  company, 
and  it  was  intended  that  the  property  of  the  company  should  be  conveyed  and  the 
lease  assigned  to  them  upon  such  trusts. 

This  had  not,  in  fact,  been  carried  into  effect,  and  Mr.  Bleckley  remained,  as  before, 
die  trustee  for  the  company  of  the  mine,  fixtures,  plant  and  machinery,  and  was 
the  person  who,  at  law  and  in  fact,  was  responsible  for  the  rent  to  the  lessor  Mr. 
Blakesley. 

In  1860  debentures  were  issued  by  the  company  of  £100  each,  by  which  the  com- 
pany assigned  to  the  creditors  "  all  and  every  the  undertaking,  mines,  buildings,  plant 
and  assets,  real  and  personal,  of  the  company  "  and  the  estates,  to  hold  until  repayment, 
on  a  fixed  day,  of  the  £100  out  of  the  corporate  assets  of  the  company,  which  alone 
should  be  charged  therewith. 

The  company  was  being  wound  up  under  an  order  made  in  the  year  1864. 

The  rent  due  for  the  mine  had  been  duly  paid  down  to  May  1864,  but  the  legal 
personal  representatives  of  the  lessor  had  brought  an  action  for  the  rent  due  since 
that  time  against  Mr.  Bleckley,  and  he  had  been  compelled  to  pay  the  amount  of  the 
rent  due  into  Court,  as  the  price  of  the  injunction  to  restrain  that  action,  he  being,  at 
law,  the  person  liable  to  discharge  it. 

There  was  now  a  sum  of  £1016  in  Court,  which  had  arisen  from  the  sale  of  the 
fixtures,  plant  and  machinery  at  the  mine.  Mr.  Bleckley  claimed  this  as  a  fund  to 
indemnify  him  against  the  claim  of  the  lessor.  On  the  other  hand  the  debenture- 
holders  insisted  that  it  ought  to  be  divided  amongst  them. 

[462]  Mr.  Jessel  and  Mr.  W.  W.  Cooper,  for  Mr.  Bleckley,  argued,  first,  that  the 
debentures  were  void,  being  unauthorized.  Secondly,  that  the  fund  in  question  was 
primarily  liable  to  indemnify  the  trustee,  first,  by  virtue  of  the  articles,  and  secondly, 
by  the  general  law  of  this  Court,  which  gave  to  a  trustee  the  first  charge  on  the 
property,  as  against  his  cestuis  que  trust,  and  all  claiming  under  them,  and  for  whom 
he  was  a  trustee.  They  cited  Fumess  v.  The  Caterham  JSailway  Company  (27  Beav. 
368) ;  Legg  v.  Mathieson  (2  Giff.  71). 

Mr.  Southgate  and  Mr.  Locock  Webb,  for  the  debenture  creditors,  argued  that 
they  had  the  first  charge,  by  virtue  of  the  assignment  to  them.  Secondly,  that  the 
fund  in  question  had  arisen  from  property  severed  from  the  leasehold,  and  no  longer 
the  subject  of  the  trust ;  and  that  the  order  for  sale  was  for  the  benefit  of  the  creditors  of 
the  company  generally,  and  reserved  no  right  in  favor  of  the  trustee.  They  cited  Ernest 
V.  Nicholls  (6  H.  of  L.  Cas.  401) ;  King  v.  Marshall  (33  Beav.  565). 

April  19.  The  Master  of  the  Rolls  [Lord  Romillyl.  On  considering  the 
whole  matter,  I  am  of  opinion  that  Mr.  Bleckley  is  entitled  to  this  sum.  He  was 
the  trustee  of  the  mine,  including  the  fixtures,  the  plant  and  machinery ;  he  is  the 
owner  of  this  property  at  law,  and  when  called  upon  to  account  in  equity,  he  is  entitled 
to  deduct,  out  of  the  trust  property  in  him,  all  that  is  necessary  for  the  purpose  of 
repaying  him  the  sums  he  has  properly  paid,  and  of  indemnifying  him  against  such 
sums  as  he  is  liable  to  pay  in  the  dis-r463]-charge  of  his  trust ;  and,  in  my  opinion, 
this  liability  to  repay  and  to  indemnify  him  is  the  first  charge  on  the  property. 

It  has  been  argued  before  me  that  the  debentures  are  invalid.  I  think  it  unneces- 
sary to  enter  into  that  question  ;  for  the  present  purpose  I  assume  them  to  be  valid ; 
but,  in  my  opinion,  the  debenture-holders  can  only  claim  the  property  belonging  to 
the  company  after  payment  of  the  charges  previously  and  properly  attaching  thereto, 
of  which  I  think  the  indemnity  of  the  trustees  is  one.  The  debenture-holders  can 
only  take  all  that  the  company  could  give,  the  company  could  only  give  the  net 
produce  of  the  property,  after  discharging  the  charges  properly  attaching  thereto, 
and,  in  my  opinion,  the  first  charge  on  the  property  is  the  indemnity  of  the  trustees. 
I  do  not  put  this  on  the  question  of  contract,  arising  from  the  7th  and  8th  clauses  of 
the  articles  of  association,  because,  in  my  opinion,  it  is  a  right  incidental  to  the 
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character  of  trustee  and  inseparable  from  it,  that  he  should  be  saved  harmless  from 
obligations  which  are  attached  inseparably  to  his  office,  and  by  which  aayone  taking 
a  cluu*ge  upon  or  mortgage  of  the  mme  from  the  eesfot  que  tnut  is  bound. 

Assuming  the  mine  to  be  now  a  valuable  property,  it  is  clear  that  the  trustee 
would  be  entitled  to  deduct  all  that  he  had  jiroperly  naid  for  the  preservation  of  that 
property.  If  he  had  parted  with  the  mine,  in  aocoraanoe  with  the  directions  of  his 
cestui  que  tnut,  he  would  still,  in  my  opinion,  be  entitled  to  recoup  himself  out  of  any 
money  belonging  to  the  company  in  his  hands. 

The  fact  that  the  fixtures,  plant  and  machinery  have  been  sold,  under  the  order  of 
the  Court,  by  the  official  [464]  liquidator,  in  the  course  of  the  proceedings  for  winding 
up  the  company,  does  not,  in  my  opinion,  make  any  alteration  in  the  case.  The  Court 
never  allows  the  steps  it  directs  to  be  taken  for  the  realization  of  property  to  vary  the 
right  of  the  parties ;  this  is  always  effected  without  prejudice  to  the  rights  and  interests 
of  any  of  the  parties  concerned.  Nor  is  it  necessary,  in  any  such  case,  to  introduce 
words  to  save  the  right  of  the  parties ;  such  words,  when  used,  are,  at  the  beat^ 
superfluous,  and  they  usually  have  an  injurious  effect,  as  intimating  a  doubt  Uiafe, 
without  them,  such  rights  would  not  be  preserved. 

I  am  therefore  of  opinion  that  Mr.  Bleckley  has  exactly  the  same  rights  as  if  such 
fixtures,  plant  and  machinery  had  not  been  sold,  and  that  he  is  entitled,  out  of  the 
monev  produced  thereby,  as  far  as  the  fund  will  extend,  to  be  repud  the  sums  he  has 
already  spent,  and  also  to  be  indemnified  against  the  future  liabilities  which  attach  to 
him  solely  in  his  character  of  a  trustee. 

I  must  therefore  order  the  £1016  to  be  paid  to  Mr.  Bleckley,  subject  to  payment 
of  such  costs  as  are  properly  payable  out  of  it,  if  there  be  no  more  funds  belonging  to 
the  company  applicable  for  that  purpose. 

[466]    Lsies  v.  Lhoyn.    April  20,  1865. 
[S.  C.  affirmed  on  appeal,  34  L.  J.  Ch.  646  j  12  L.  T.  813 ;  13  W.  R  1054.] 

A.  mortgaged  some  property  to  B.  by  deposit  of  deeds,  with  a  written  engagement  to 
execute  a  mortgage  when  called  on.  A.  next  sold  and  conveyed  the  legal  estate 
to  C,  subject  to  Uie  mortgage.  Afterwards  A.  executed  the  mort^ige  to  R  This 
contained  a  power  of  sale,  under  which  B.  sold  the  property  to  the'^xlaintiff.  Held, 
that  C.  was  bound  by  the  power  of  sale  and  the  sale,  and  that  he  was  a  trustee 
for  the  purchaser. 

Necessity  of  proving  a  deed  by  the  attesting  witness,  where  its  validity  and  the 
payment  of  the  consideration  is  contested  by  a  person  not  a  party  to  it. . 

Mr.  Wood,  a  member  of  a  benefit  building  society,  was  the  owner  of  some 
leasehold  property  at  Woodford.  He  entered  into  an  arrangement  with  the  society 
to  get  an  advance  of  £200,  in  the  usual  way,  upon  the  security  of  his  leasehold 
property,  and  on  the  1st  of  May  1849  he  deposited  with  the  society  the  titlcKldeds  of 
this  property,  and  signed  a  memorandum,  by  which  he  "  engaged  to  execute  a  moiigage 
to  the  society  "  for  £200,  when  called  on  so  to  do. 

Accordingly,  on  the  20th  of  July  1849,  Wood  executed  an  assignment  of  the 
leasehold  to  the  society,  by  way  of  mortgage  to  secure  the  £200.  This  morttjtg* 
contained  a  power  of  sale  in  default  of  payment.  The  advance  was  made  by  fcur 
instalments  of  £50  each  on  the  2d  of  January,  the  12th  of  June,  the  20th  of  July,  aid 
the  26th  of  September  1849. 

Wood  having  made  default,  the  society  on  the  18th  of  May  1856  sold  and  convey^ 
the  property  to  the  Plaintiff  in  consideration  of  £240,  and  the  Plaintiff  entered  iop 
possession. 

So  far  the  Plaintiff's  title  appeared  complete,  but  in  1863  the  Defendants  Lloyl 
and  Batley  commenced  an  action  of  ejectment  against  the  Plaintiff  to  recover  posses- 
sion of  the  property.  They  founded  their  title  on  a  deed  dated  the  2d  of  June  184!, 
executed  between  the  equitable  and  the  legal  mortgage  to  the  society,  by  which  Wooc, 
unknown  to  the  society,  had  assigned  the  legal  estate  in  the  leasehold  to  these  Defei- 
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dants  on  certain  trusts  in  favor  of  Wood  and  his  family.  This  assignment  was  [466] 
stated  to  be  in  consideration  of  £150 ;  but  it  was  made  expressly  "  subject "  to  the 
mortgage  to  the  society,  "  with  all  benefit  of  the  proviso  for  redemption,  in  the  mortgage 
deed  thereof." 

The  Plaintiff  filed  this  bill  in  1864  for  an  injunction  to  restrain  this  action,  and  to 
obtain  a  declaration  that  the  Defendants  held  the  legal  estate  in  trust  for  the  Plaintiff. 
The  bill  contested  the  bond  fides  of  the  deed  of  the  2d  of  June  1849  and  the  payment 
of  the  alleged  consideration  money. 

Mr.  Southgate  and  Mr.  Marten,  for  the  Plaintiff.  The  Defendants  obtained  the 
legal  estate  in  this  property,  with  notice  of  the  society's  mortgage,  and  expressly 
subject  to  it;  they  are  therefore  bound  by  that  mortgage.  The  engagement  to 
execute  a  mortgage  deed  necessarily  implies  a  proper  mortgage  containing  power  of 


sale ;  Russell  v.  Phice  (18  Beav.  21^ ;  Bridges  v.  Longman  (24  Beav.  27). 

Secondly,  the  conveyance  to  tne  Defendants  is  fraudulent  and  void,  and  the  con- 
sideration mentioned  in  it  was  never  paid.  The  admission  or  proof  of  its  execution 
by  Wood  is  not  sufficient ;  the  attesting  witnesses  ought  to  have  been  called  in  order  to 
give  the  Plaintiff,  who  contests  the  deed  and  is  no  party  to  it,  the  opportunity  of 
cross-examining  them. 

Mr.  Selwyn  and  Mr.  G.  L.  Russell,  for  the  Defendants.  The  Defendants  topk 
subject  to  the  "  mortgage  deed ; "  but  none  had  then  been  executed ;  there  was  nothing 
at  that  time,  beyond  the  memorandum.  The  Defendants  therefore  took  subject  only 
to  the  rights  given  to  the  [467]  Plaintiff  by  the  memorandum,  and  that  does  not 
warrant  the  introduction  of  a  power  of  sale  into  the  mortgage.     The  remedy  of  an 

S[uitable  mortgage  is  foreclosure,  and  not  sale;  Moore  v.  Perry  (1  Jur.  (N.  S.)  126); 
ndervMod  v.  Joyce  (7  Ibid.  566) ;  except  under  the  statute  15  &  16  Vict.  c.  86,  s.  48 ; 
and  see  Cox  v.  TotiU  (20  Beav.  145). 

Again,  none  of  the  advances  were  made  by  the  society  prior  to  the  deed  of  the 
2d  of  June,  and  the  liability  of  Wood,  at  that  time,  could  only  be  for  the  first 
instalment  of  £50.  The  execution  of  that  deed  by  Wood  is  admitted,  and  no  further 
proof  of  it  is  necessary. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (after  stating  the  facts  of  the 
oase).  The  Defendants  purchased  this  property,  and  took  a  conveyance  of  it  expressly 
subject  to  the  mortgage,  which  very  properly  contains  a  power  of  sale.  Is  it  possible 
to  cut  that  power  of  sale  out  of  the  deed,  and  say  that  there  has  not  been  a  valid  sale 
under  it  ?    I  think  not. 

The  society  have  advanced  their  money  without  any  notice  of  the  conveyance  to 
the  Defendants,  and  on  the  belief  that  the  property  was  unincumbered.  It  follows, 
therefore,  that  the  Defendants  take  subject  to  the  mortgage,  and  that  they  are 
necessarily  trustees  for  the  mortgagees,  and  for  the  Plaintiff  who  claims  under  them. 

As  to  the  proof  of  the  deed,  when  the  execution  of  a  deed  and  of  the  payment  of 
the  consideration  money  is  contested  by  a  third  party,  it  is  impossible,  upon  the 
admission  of  the  execution  of  the  deed  and  proof  of  the  signature  of  the  receipt,  to 
dispense  with  the  usual  [458]  proof  by  the  attesting  witness.  If  the  execution  of  a 
deed  is  disputed,  you  must  prove  it  by  the  attesting  witness  in  order  to  give  to  the 
opposite  party  the  opportunity  of  cross-examining  him. 

I  assume  that  the  deed  of  the  2d  of  June  1849  is  a  valid  deed  as  between  the 
parties  thereto.  I  decide  nothing  as  to  that,  but  I  say  that  the  conveyance  of  the 
legal  estate  to  the  Defendants,  if  attempted  to  be  used  against  the  building  society, 
was  fraudulent  and  void,  and  that  the  Defendants  to  whom  Wood  conveyed  the  legal 
estate  are  trustees  of  it  for  the  society  and  those  claiming  under  them,  and  are  bound 
to  convey  it  to  them. 

I  will  make  a  declaration  to  that  effect  with  costs. 

Note.— Affirmed  by  Lord  Cranworth,  L.  C,  25th  July  1865  (34  L.  J.  Chanc.  646). 
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[468]    Arthur  v.  Clarkson.    AprU  25, 

[S.  C.  14  W.  R  754    Criticised,  In  re  fFhUaker,  1889,  42  Cb.  D.  119.] 

A  person  volantarilv  gave  his  promissory  note  to  trustees  for  his  natural  child,  and 
deposited  with  them  the  title-deeds  for  the  purpose  of  carrying  into  effect  his 
intention  as  to  the  promissory  note.     Held,  that  a  valid  trust  faiad  been  created. 

The  testator  made  several  wills,  by  which  he  gave  £100  to  his  natural  daughter 
Jane  absolutely,  and  £1000  to  his  natural  daughter  Hannah  and  her  children. 

On  the  29th  of  December  1862  the  testator  gave  his  promissory  note  for  £1000; 
payable  to  two  friends,  in  trust  for  Hannah  and  her  children,  and  his  promisaoiy 
note,  to  the  same  persons,  for  £100,  in  trust  for  Jane.  He  afterwards  made  another 
will,  by  which  he  gave  nothing  to  his  daughters,  and  stated  that  he  had,  by  promissory 
notes  of  even  date,  "made  payable  to  his  two  trustees,"  provided  for  Haniuih  and  Jane. 

[469]  The  promissory  notes  were  delivered  to  the  trustees,  together  with  a  box 
containing  the  testator's  title-deed,  for  the  purpose  of  carrying  into  effect  his  intention 
with  respect  to  the  promissory  notes.  They  remained  in  the  trustees'  possession 
down  to  the  testator's  death  in  May  1864. 

This  suit  was  instituted  by  the  legal  personal  representatives  to  have  the  rights 
of  the  parties  declared. 

Mr.  Baggallay  and  Mr.  C.  Hall,  for  the  Plaintiffs.  The  trustees  cannot  recover 
on  the  promissory  notes  at  law,  for  want  of  consideration,  and  therefore  an  effeotoal 
trust  has  not  been  created.  The  deeds,  if  delivered  over  for  the  purposes  alleged, 
can  only  stand  as  a  security  for  what  is  recoverable  by  virtue  of  the  promissory  notes. 

Mr.  Jessel,  for  Hannah  and  her  child,  Mr.  Williamson,  for  the  trustees,  and  Mr. 
fiowoliffe,  for  Jane,  argued  that  there  was  a  perfect  trust  created  by  the  deposit  of 
the  deeds  for  the  amount  of  the  promissory  notes. 

They  cited  Lloyd  v.  Chnme  (2  Giff.  441);  Dawson  v.  Kearton  (3  Sm.  &  Giff.  186); 
BurkUls  v.  Bansom  (2  Coll.  395). 

The  Master  of  the  Bolls  [Lord  Romilly].  The  promissory  notes  were  given 
to  secure  the  two  sums,  and  the  deeds  were  deposited  in  trust  to  secure  the  amount 
There  is  evidence  of  that,  and  there  is  no  getting  over  it. 

If  a  man  gave  the  title-deeds  of  his  estate  to  A  R,  [460]  and  said,  "  Keep  them 
as  a  security  for  £1000  for  my  brother,"  and  gave  his  promissory  notes  at  the  same 
time  for  that  amount,  it  would  be  a  valid  trust,  which  could  not  be  defeated. 

I  must  direct  payment  of  the  £1000  and  £100  with  interest^  if  assets  of  the 
testator  be  admitted. 


[460]    Clark  v.  Walus.    April  26, 1866. 

[See  Hutchmgt  v.  HumjAreys,  1886,  64  L.  J.  Ch.  662.] 

A  decree  for  specific  performance  was  made  against  a  purchaser  in  possession,  but  he 
was  unable  to  complete  the  purchase.  The  Court  rescinded  the  contract  and 
ordered  the  purchaser  to  pay  to  the  vendor  the  rents  received  by  him,  together 
with  the  costs  of  suit  and  those  occasioned  by  the  non-completion  of  the  purchase. 

This  was  a  suit,  instituted  by  a  vendor  against  the  purchaser  in  possession,  for  the 
specific  performance  of  the  contract  The  decree  was  made  on  the  20th  of  December 
1865  with  costs,  and  the  Chief  Clerk  had  reported  in  favor  of  the  title. 

The  purchaser  was  unable  to  pay  the  purchase-money  and  complete  the  contract 

Mr.  Jones  Bateman  now  moved  to  rescind  the  contract. 

He  cited  Svxet  v.  MeralUh  (4  Giff.  207) ;  and  see  Foliffno  v.  Martin  (16  Beav.  586) ; 
Simpson  v.  Terry  (34  Beav.  423). 

The  Master  of  the  Kolls  [Lord  Romilly].  All  I  can  do  is  this : — I  will  order 
the  contract  to  be  rescinded  and  the  Defendant  to  deliver  up  possession  of  the  estate 
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to  the  Plaintiff.  Then  take  an  account  of  the  rents  received  by  the  Defendant,  and 
tax  the  PUiintiff's  costs  occasioned  by  the  non-completion  of  [4i31]  the  purchase  and 
his  subsequent  costs.  The  Plaintiff  must  be  at  liberty  to  retain  the  amount  out  of 
the  £115  paid  to  him  on  account  of  the  purchase-money.  If  that  should  be  insufficient^ 
the  Defendant  must  pay  the  deficiency.     (Note. — Reg.  Lib.  1866,  A.  948.) 

[461]    Dalton  v.  Fubness.    April  19,  23,  1866. 

Whether  a  sheriff  can  file  a  bill  of  interpleader  in  respect  of  goods  which  it  is  alleged 
he  has  wrongfully  seized,  quare. 

A  sheriff,  who  has  seized  goods  under  a  fi.  fa.  issuing  out  of  this  Court,  and  which 
are  claimed  by  a  third  party,  cannot  file  a  bill  of  interpleader  until  he  has  given 
notice  to  the  judgment  creditor  of  the  adverse  claims  to  the  goods  seized. 

A  writ  of  yi.  fa.  issued  out  of  this  Court  to  the  Sheriff  of  the  county  of  Southampton 
against  the  goods  of  the  Huxley  Bail  way.  On  the  9th  of  March  1865  the  sheriff 
seized  some  rails  and  other  chattels  on  the  railway.  But,  on  the  same  day,  Furness, 
the  contractor  to  the  line,  gave  notice  to  the  sheriff  that  the  property  seized  belonged 
to  him,  and  he  gave  a  second  notice  on  the  14th.  On  the  16th  of  March  the  sheriff 
was  ordered  to  make  his  return  to  the  writ  on  the  17th.  On  the  19th  of  March  he 
filed  a  bill  of  interpleader  against  Furness  and  the  judgment  creditors ;  but  he  did 
this  without  having  previously  informed  the  judgment  creditors  of  the  claim  set  up 
by  the  contractor.  The  Plaintiff,  on  the  21st  of  March,  gave  notice  of  motion  for  the 
usual  interpleading  order,  and,  on  that  day,  the  judgment  creditors,  for  the  first  time, 
had  notice  of  the  contractor's  claim,  and  on  the  22d  they  wrote  to  the  solicitors  of 
Furness  that  they  would  authorize  the  sheriff  to  withdraw. 

The  motion  stood  over,  and  the  judgment  creditors  abandoned  all  claim  to  the 
goods  seized  by  the  sheriff. 

The  motion  was  now  (19th  April)  brought  on,  and  [462]  the  only  question  (by 
agreement)  was,  who  ought  to  pay  the  costs  of  the  suit. 

Mr.  Gardiner,  for  the  Plaintiff.  The  Plaintiff  is  a  mere  stakeholder,  who  has  no 
personal  interest  in  the  matter ;  he  is  therefore  entitled  to  call  on  the  Defendants  to 
interplead.  Consequently,  his  costs  ought  to  be  paid  by  the  Defendants  or  one  of 
them.  He  cited  Symes  v.  Magnay  (20  Bm,v.  47) ;  HaiU  v.  The  Saloon  Omnibus  Company 
(4  Drew.  492) ;  Mason  v.  HamiUon  (5  Sim.  19). 

Mr.  Roberts,  for  Furness.  The  sheriff  has  wrongfully  seized  Furness's  goods. 
There  can  be  no  interpleader  where  there  is  a  wrongful  taking;  and  Lord  Eldon 
thought  that  a  sheriff  could  not  file  a  bill  of  interpleader;  Slmgwy  v.  Boulion  (1  Ves. 
&  B.  334).  The  Plaintiff  ought  therefore  to  pay  the  costs  of  this  suit  He  also 
referred  to  Tuflon  v.  Harding  (29  L.  J.  (Chanc.)  225) ;  Story  on  Equity  (vol.  2,  p.  105). 

Mr.  Speed,  for  the  judgment  creditors,  argued  that  this  Court  had  no  jurisdiction 
in  the  present  case ;  that  the  sheriff  could  not  compel  an  interpleader  in  this  Court, 
and  that,  before  filing  a  bill  of  interpleader,  he  was  bound  to  inform  the  judgment 
creditors  of  the  adverse  claims,  and  give  them  the  opportunity  of  deciding  on  the 
course  they  would  take.  That,  at  law,  the  sheriff  never  got  costs,  and  the  parties 
were  put  on  terms  not  to  bring  an  action  against  him.  He  cited  1  &  2  Will.  4,  c.  58 ; 
1  &  2  Vict.  c.  48,  s.  2 ;  23  &  24  Vict.  c.  126,  ss.  12, 13 ;  Chitty's  Arohbold  (p.  1315) ; 
and  see  Chitty's  Stat.  (vol.  2,  tit.  Interpleader). 

[463]  Mr.  Gardiner,  in  reply.  This  fi.  fa.  issued  out  of  Chancery,  and  therefore 
the  sheriff  could  not  apply  to  a  Court  of  law.  The  cases  before  Lord  Cottenham  and 
the  Vice-Chancellor  of  England  are  distinct  authorities  for  the  proposition  that  the 
Acts  cited  do  not  apply  to  a  Court  of  Equity ;  and  Tufton  v.  Harding  (29  Law  J. 
(Chanc.)  225)  shews  that  the  sheriff  is  strictly  a  mere  stakeholder  having  no  interest, 
and  that  he  may  file  such  a  bill  as  the  present. 

April  23.  The  Master  of  the  Rolls  [Lord  Romillyl.  In  this  case,  I  am  afraid 
the  sheriff  is  in  the  wrong.  Being  intrusted  with  a  ji.  fa.  against  the  railway 
company,  he  levies  on  the  goods  of  a  contractor  which  were  lying  on  the  line  of 
railway,  and  ostensibly  the  property  of  the  company.    Thereupon  the  contractor 
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fives  notice  to  the  sheriff  that  the  goods  are  his,  and  not  those  of  the  oompanf,  and 
e  threatens  to  bring  an  action  against  the  sheriff  if  they  are  not  restored  to  him. 
The  levy  took  place  on  the  9th  of  March  1866,  and  the  contractor  gave  notice  ou  the 
same  day.  Afterwards,  on  the  14th  of  March,  he  gave  a  second  notice,  by  which  he 
made  a  distinction  between  the  two  sorts  of  rails.  He  said  that  those  rails  which 
weighed  forty  pounds  by  the  yard  and  upwards  were  his,  and  that  those  which  were 
not  of  that  weight  belonged  to  the  company ;  but,  he  added,  you  must  make  the 
distinction.     He  also  claimed  the  rolling  stock  to  be  his. 

The  sheriff  gave  no  notice  of  this  to  the  judgment  creditors,  who  knew  nothing 
about  the  contractor's  claim ;  and  on  the  16th  of  March  the  judgment  cre{464]Hlitor8 
obtained  an  order  on  the  sheriff  to  make  his  return  on  the  17th,  and  which  would,  of 
course,  he  followed  by  an  attachment  if  he  did  not  make  it. 

The  sheriff  filed  his  interpleader  bill  on  the  19th  of  March,  and  gave  notice  of 
motion  for  the  22d.  But  it  was  not  until  the  2l8t  that  the  judgment  creditors  had 
any  knowledge  of  what  had  been  actually  seized,  or  what  had  been  claimed  by  the 
contractor. 

The  notice  of  motion  stood  over  until  next  day.  It  was  not  heard  then,  but  they 
asked  time  to  look  into  the  matter,  and  it  stood  over  until  the  second  seal  in  Easter 
term  (19th  April).  On  that  day,  the  judgment  creditors  say,  "  We  find  that  these 
goods  were  not  the  property  of  the  railway  company,  and  we  disclaim  any  interest  in 
them,  and  we  shoula  have  done  so  if  the  sheriff  had  applied  to  us  before. 

Upon  which,  the  sheriff  gives  up  the  goods ;  but  be  now  says  to  the  judgment 
creditors,  "  My  costs  of  this  suit  you  must  pay  me."  The  judgment  creditors,  on  the 
other  hand,  say,  "  You  had  no  right  to  file  a  bill  of  interpleader  at  all,  you  seized  the 
goods  at  your  own  peril,  and  you  ought  to  have  given  us  notice  of  the  adverse  claim." 
They  referred  to  the  case  of  Slingt^  v.  Bolton  (1  Ves.  &  Bea.  334),  where  Lord  Eldon 
lays  down  the  proposition  that  a  sheriff  cannot  file  a  bill  of  interpleader  at  all,  he 
being  bound  to  take  the  goods  at  his  own  peril.  I  doubt,  having  reference  to  more 
modern  decisions,  whether  I  should  be  disposed  to  fix  the  rule  so  tightly  as  to  say 
that  a  sheriff  cannot  file  a  bill  of  interpleader  at  all.  But  it  is  clear  that  he  cannot 
do  so  until  he  has  informed  the  judgment  creditors  of  the  adverse  claim,  and  [465] 
ascertained  whether  they  claim  the  goods  he  has  seized,  or  will  give  them  up.  I  am 
therefore  of  opinion  that  the  sheriff,  who  has  not  done  this,  is  in  the  wrong,  and  that 
this  bill  must  be  dismissed  with  costs,  to  be  paid  by  the  Plaintiff. 

[466]    Joyce  v.  Bawlins.    April  26,  1866. 

An  order  to  revive,  under  the  15  &  16  Vict.  c.  86,  s.  52,  cannot  be  obtained  against 
executors  who  have  not  proved  the  will,  though  it  is  alleged  they  have  acted. 

Mr.  Kingdon  applied,  under  the  15  &  16  Vict.  c.  86,  s.  52,  for  an  order  to  revive 
against  the  executors  of  a  deceased  Defendant.  They  had  not  as  yet  proved  the  will 
of  their  testator,  but  it  was  alleged  that  they  had  acted. 

He  argued  that  as  the  Plaintiff  might  file  a  bill  against  executors  who  had  acted, 
so  he  mi^t  equally  obtain  the  order  now  asked. 

The  Master  of  the  Rolls  [Lord  Bomilly].  I  do  not  think  this  is  an  ordinary 
case  for  revivor  by  order.  You  must  cite  the  executors  in  the  Probate  Court  and 
get  a  properly  constituted  legal  personal  representative. 

[466]    Alston  v.  Tkollope.    May  7,  1866. 

[S.  C.  L.  R.  2  Eq.  205 ;  35  L.  J.  Ch.  846 ;  14  L.  T.  451 ;  14  W.  E.  722.] 

In  an  administration  suit,  the  administratrix  and  all  the  persona  interested  (except 
one  who  was  not  before  the  Ck)urt)  declined  to  object  that  some  of  the  debts  which 
were  claimed  were  barred  by  the  Statute  of  Limitations.  The  Coarl^  on  the 
administratrix  taking  the  risk,  ordered  payment  of  such  debts. 
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Mr.  Alston  died  intestate,  leaving  a  widow  and  five  children ;  his  widow  became 
his  administratrix. 

This  was  a  suit  for  the  administration  of  his  estate,  and  on  the  usual  reference 
some  of  his  debts  appeared  to  be  barred  by  the  Statute  of  Limitations.  The  widow 
and  four  of  the  children  were  desirous  that  these  debts  should  be  paid,  and  they 
declined  taking  the  objection.  But  the  fifth  son,  who  had  gone  to  America  in  1862 
and  had  joined  the  Confederate  Army  but  was  believed  to  be  dead,  not  being  before 
the  Court,  the  Chief  Clerk  thought  he  was  bound  himself  to  take  the  objection  of  the 
statute,  and  he  disallowed  these  debts. 

This  was  a  motion  to  vary  the  certificate. 

Mr.  O.  Morgan,  for  the  Plaintiff,  argued  that  there  was  no  case  in  which  the 
Court  itself  had  insisted  on  taking  the  objection.  That  the  administratrix  fully 
represented  th^  estate  and  was  not  bound  to  take  the  objection,  though  she  might 
hereafter  be  answerable  for  not  doing  so. 

[Ths  Master  of  the  Boli^.  The  question  is,  whether  I  should  take  the  objection. 
My  difficulty  is  that  if  the  son  were  here  he  would  be  entitled  to  insist  on  the 
statute  as  a  bar.] 

Mr.  Martineau,  for  the  widow  and  all  the  four  [467]  children,  supported  the 
application,  and,  on  behalf  of  the  widow,  offered  to  run  the  risk.  He  stated  that  the 
assets  amounted  to  £1000,  while  the  debts  were  about  £600  in  all.  See  Shewen  v. 
Fanderhorst  (1  Russ.  &  Myl.  347,  and  2  IMd.  75) ;  FuUer  v.  Bedman  (26  Beav.  614) ; 
PhiUipa  V.  Beal  (32  Ibid.  26). 

The  Master  of  the  Bolls  [Lord  Bomilly].  I  shall  not  raise  the  objection,  but 
it  must  be  understood, that  the  administratrix  pays  these  debts  at  her  own  peril,  and 
that  I  do  not  give  her  anv  sanction  for  doing  so.  I  will  direct  the  pajmient,  and  it 
must  appear  on  the  order  that  the  administratrix  does  not  choose  to  raise  the  objection 
of  the  Statute  of  Limitations  to  the  payment  of  these  debts,  and  that  all  the  parties 
to  the  suit  consent  to  their  payment. 

[467]    The  Alexandra  Hall  Company.    Roebuck's  Case. 
May  8,  24,  1866. 

Where  an  action  is  brought  for  calls,  and  in  which  the  question  whether  the 
Defendant  is  or  not  a  shareholder  will  be  determined,  this  Court,  on  an  application 
by  such  Defendant  to  correct  the  register,  by  omitting  his  name,  will  postpone  its 
decision  until  the  result  of  the  action  is  known. 

This  was  an  application  by  Mr.  Roebuck,  under  the  25  &  26  Vict  c.  89,  s.  35,  to 
rectify  the  register  by  omitting  his  name. 

It  appeared  that  he  had  applied  for  shares  in  March  1865,  and  that  an  allotment 
had  been  made,  but  the  applicant  had  repudiated  his  liability.  His  name  having 
been  inserted  on  the  register,  the  company,  in  August  1865,  brought  an  action  at  law 
against  him  for  the  calls.  [468]  In  November  1865  the  action  was  stayed  for  the 
company  to  give  security  for  costs,  and  no  further  proceeding  had  taken  place. 

Mr.  Selwyn  and  Mr.  Roxburgh,  in  support  of  the  application. 

Mr.  Southgate  and  Mr.  Roberts,  contrh,. 

Mr.  Selwyn,  in  reply. 

Be  South  Kensinffton  Hotel  Company  (12  Law  T.  259) ;  Shropshire  Union  v.  Anderson 
(3  Exch.  Rep.  401) ;  In  re  The  British  Sttgar  Befining  Company  (3  Kay  &  J.  408),  were 
cited. 

The  Master  of  the  Rolls  [Lord  Romilly].  I  consider  that  the  Lords  Justices 
have  decided  this  :  that  where  an  action  is  brought  in  which  the  question  whether  the 
Defendant  is  or  not  a  shareholder  will  be  tried,  and  an  application  is  made  to  this 
Court  to  correct  the  register,  this  Court  will  suspend  making  any  order  on  it  until 
the  action  has  been  tried.  I  will  take  care  that  this  action  is  tried  speedily,  and  if 
the  company  should  not  give  security  for  costs  before  the  first  day  of  next  term,  I 
shall  know  how  to  dispose  of  th^  application. 
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The  matter  stood  over,  the  Beapondenta  undertaking  to  give  second  in  the 
action. 

May  24.     The  securitv  for  costs  having  been  given, 

The  Mastkb  of  thi  Bolls  said  the  question  must  be  tried  at  lair. 


[489]    Belanet  p.  Belaney.    May  25, 1866. 

[S.  C.  L.  E.  2  Eq.  210 ;  12  Jur.  (N.  S.)  445 ;  affirmed  on  appeal,  L.  B.  2  Ch.  138 ;  36 
L.  J.  Ch.  265;  16  L.  T.  269;  15  W.  K  369.  See  Jma  v.  Robinson,  1878, 
3  C.  P.  D.  347.] 

A.  B.,  being  owner  of  a  leasehold,  purchased  the  reversion  in  fee  and  had  it  oonveved 
to  a  trustee  expressly  that  the  term  might  not  merge.  He  afterwards  bequeathed 
to  his  wife  "  the  whole  of  his  personal  property,  estate  and  effects  of  every  and 
whatsoever  kind  they  might  be.  Held,  first,  that  the  real  estate  did  not  pass ;  and, 
secondly,  that  the  term  did  not  attend  the  inheritance,  but  passed  to  the  widow. 

This  was  a  special  case  for  obtaining  the  opinion  of  the  Court  on  the  oonstroctiiHi 
of  the  will  of  a  testator,  dated  in  May  1865. 

At  the  date  of  his  will  and  at  his  death  the  testator  was  the  owner  of  a  house  and 
plot  of  ground  at  Croydon  under  the  two  indentures  which  are  next  stated. 

By  an  assignment,  dated  the  27th  of  July  1864,  this  property  was,  in  consideration 
of  £825,  assigned  to  the  testator  for  the  residue  of  a  term  of  ninety-nine  years, 
subject  to  a  rent  of  JC8,  2s.  6d. 

The  testator  occupied  the  premises,  and  by  an  indenture  dated  the  12th  of  January 
1865,  and  made  between  Jones  of  the  first  part,  the  testator  of  the  second  part,  and 
Cotton  (a  trustee)  of  the  third  part,  after  reciting  the  lease  and  an  agreement  on  the 
part  of  the  testator  to  purchase  the  fee-simple  of  the  property,  subject  to  the  lease, 
for  £220,  and  reciting  that  the  testator  was  desirous  that  the  term  of  ninety-nine 
vears  slumld  not  merge,  and  that  it  had  been  agreed  that  the  said  hereditaments  should 
be  assured  in  manner  after  mentioned,  Jones  conveyed  the  property  to  Cotton  in  fee 
and  the  rent  of  £8,  2s.  6d.,  &c.,  to  hold  (subject  to  the  lease)  in  trust  for  the  testator, 
his  heirs  and  assigns,  and  to  be  conveyed  and  disposed  of  as  he  or  they  should  direct. 

Being  thus  entitled  to  the  property,  the  testator,  on  the  23d  of  Slay  1865,  made 
his  will  as  follows : — 

"  I  hereby  appoint  my  beloved  wife,  Juliana  Mary  [470]  Henrietta,  my  whole  and 
sole  administratrix  of  this  my  said  last  will  and  testament  I  hereby  give  and 
bequeath  to  my  said  wife  the  whole  of  my  personal  property,  estate  and  effects  of  every  and 
whatsoever  kind  they  may  be  for  her  sole  use  and  benefit" 

The  testator  died  on  the  1st  day  of  June  1865. 

The  widow  contended  that,  according  to  the  true  construction  of  the  will,  all  the 
estate  and  interest  of  the  testator  in  the  premises,  under  the  indentures  of  assignment^ 
were  effectually  given  and  passed  to  her  by  the  general  gift 

The  heir  at  law,  on  the  other  hand,  contended  that  ^e  estate  and  interest  of  the 
testator  under  the  assignment  were  not  effectually  given  and  did  not  pass  to  the 
widow,  but  were,  or,  at  all  events,  that  the  reversion  in  fee-simple  expectant  on  the 
determination  of  the  said  term  of  ninety-nine  years  was,  undisposed  of  and  descended 
to  him  the  heir. 

Mr.  E.  Charles,  for  the  widow.  Both  the  term  and  the  fee-simple  passed  to  the 
widow,  or,  at  all  events,  the  term  passed  to  her.  First,  this  is  a  gift  of  his  "personal 
property "  and  also  a  gift  of  his  "  estate,"  which  latter  word  is  unrestricted  by  the 
adjective  "personal."  The  cases  establish  that  the  word  "estate"  applies  both  to 
realty  and  personalty,  and  that  it  must  have  its  full  signification,  unless  express  words 
can  be  found  in  the  will  shewing  a  contrary  intention.  Again,  the  circumstance  that 
the  word  "  estate  "  occurs  in  the  middle  of  words  which  apply  to  personalty  does  not 
cut  down  its  extended  signification,  if  the  other  words  are  sufficient  to  pass  the 
personal  estate ;  Terrel  v.  Page  (1  Chanc.  Cas.  262) ;  TiUey  v.  Simpson  (2  Term  Eep. 
659,  n.) ;  [471]  Jongsma  v.  Jongsma  (1  Cox,  362) ;  Doe  d.  Evans  v.  Evatu  (9  Adol.  & 
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K  719) ;  (JfTock  t.  Browne  (3  EIL  &.  Bl.  572) ;  Midland  CounUies  Baiiumf  Oompantf  t. 
Otwin  (1  CJoU.  74) ;  Noel  v.  Hoy  (5  Madd.  38). 

Secondly,  the  term  at  least  passed  to  the  widow.  It  was  purposely  kept  alive  as 
a  term  in  gross,  and  was  not  a  satisfied  term  attending  the  inheritance ;  Chmter  y. 
Gwnter  (23  Beav.  571). 

The  Master  of  the  Rolls  [Lord  Bomillyl.  I  will  not  trouble  the  Defendant 
on  the  first  point,  for  I  must  strike  out  the  word  "  personal "  to  make  the  will  include 
freeholds. 

The  cases  referred  to  were  cases  in  which,  after  a  long  enumeration  of  particulars 
relating  to  personal  chattels,  the  word  "estate"  was  used,  and  the  question  was 
whether  it  was  to  be  treated  as  a  word  gusdem  generis,  and  I  am  of  opinion  that  they 
have  no  application  to  this  case.  Here  the  testator  gives  "  the  whole  of  my  personal 
property,  estate  and  effects  of  every  and  whatsoever  kind  they  may  be."  If  he 
intended  to  give  her  all  his  freehold  as  well  as  his  personal  estate,  it  was  wholly 
unnecessary  for  him  to  insert  the  word  "personal"  If  I  were  to  hold  that  the  word 
"  personal  applied  only  to  his  "  property  "  and  not  to  his  "  estate,"  I  must  introduce 
something  between  the  words  "property"  and  "estate,"  and  read  it  thus: — "The 
whole  of  my  personal  property  and  the  whole  of  my  estate  and  effects."  I  am  of 
opinion  that  tnis  is  a  gift  of  personal  property  and  estate  only,  and  that  the  real 
estate  does  not  pass  thereby.  (See  Coord  v.  Haidemets,  20  Beav.  147 ;  fFoollam  v. 
Kenworthy,  9  Ves.  143.) 

[472]  Mr.  Bevir,  eontrh,  on  the  second  point  The  term  did  not  pass  to  the 
widow ;  it  is  not  merged,  but  it  has  become  consolidated  and  passed  with  the 
inheritance.  The  testator  was  owner  in  fee,  and  could  not  be  called  his  own  lessee, 
so  as  to  pay  his  own  rent  to  himself,  and  there  was  no  object  in  keeping  the  term 
and  inheritance  separate.  The  rule,  as  laid  down  in  Sugden's  Vendors  (vol.  3,  p.  87 
(10th  edit) ),  shews  that  this  term  attended  the  inheritance ;  Dowse  v.  Perdval  (1  Vem. 
104) ;  Tijffm.  v.  Tiffin  (Ibid.  1) ;  Attorney-General  v.  Samdt  (3  Chanc.  Bep.  33) ;  Cooke  v. 
Cocke  (2  Atk.  67) ;  Capel  v.  Girdler  (9  Ves.  509) ;  Goodright  v.  Searle  (2  Wil.  29). 

If  the  testator  had  died  intestate,  his  widow  would  have  been  entitled  to  dower. 
The  term  was  virtually  consolidated  with  the  fee,  and  descended  with  it  on  the 
Defendant 

The  Master  of  the  Bolls.  I  do  not  dispute  or  doubt  the  authority  of  any  of 
the  cases  cited,  but  I  think  they  do  not  apply  to  this  particular  case.  They  determine 
that  when  a  legal  term  is  vested  in  a  trustee  for  the  person  entitled  to  the  inheritance, 
such  person  is  entitled  to  call  on  the  trustee  to  assign  this  term  to  him,  and  this 
testator  might  have  done  so. 

Here  the  testator  has  taken  care  to  preserve  it  as  a  term  in  gross,  by  having  the 
fee  conveyed  to  a  trustee  expressly  in  order  that  the  term  nuy  not  merge.  There  is 
no  question  that  this  term  is  personal  estate,  and  the  testator  bequeaths  the  whole  of 
his  personal  estate  to  his  wife.  This  being  personal  estate  at  law,  [473]  why  is  it  not 
to  pass  to  her?  The  equitable  doctrine  that  a  term  is  to  go  with  the  inheritance  is 
another  question ;  and  if  this  testator  had  left  the  land  to  another  person,  it  might  be 
that  it  went  with  the  inheritance ;  but  he  died  intestate  as  to  the  inheritance.  If 
the  testator  had  died  intestate  altogether,  and  the  question  had  arisen  between  the 
heir  and  the  next  of  kin,  I  think  the  term  would  have  gone  to  the  heir ;  but  when 
the  testator  has  kept  the  term  alive,  and  has  given  the  whole  of  his  personal  estate  to 
his  widow,  I  think  he  must  have  intended  to  include  the  term.  I  am  therefore  of 
opinion  that  it  passed  to  the  widow. 

Note. — The  widow  appealed,  but  the  case  was  a£Srmed  on  both  points  by  Lord 
Chelmsford,  L.  C,  14th  January  1867,  36  L.  J.  (Chanc.)  265.     [L.  R.  2  Ch.  138.] 


[473]    Be  The  Railway  Finance  Company  (Limited).    May  24,  28,  1866. 

I  order  for  the  appointment  of  an  ofBcial  liquidator,  obtained  ex  parte  before  an 
order  to  wind  up  the  company  had  been  made,  discharged. 

A  petition  had  been  presented  by  a  creditor  to  wind  up  this  company,  but,  before 
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it  had  been  heard,  the  Petitioner  obtained  ez  parte  an  order  for  the  appointment  of  a 
proviBional  liquidator. 

Mr.  Southgate  and  Mr.  Cottrell,  for  the  company,  now  applied  to  discharge  the 
order,  contending  that  it  vaa  irregular  to  appoint  a  liquidator  until  an  order  had 
been  made  to  wind  up  the  company ;  see  25  &  26  Vict  c.  89,  s.  92. 

Mr.  Swanston,  eontrli. 

[474]  The  Mastbb  of  thx  Bolu  [Lord  Bomilly].  I  never  af^mnt  a  proTisional 
liquidator  until  it  appears  that  the  company  must  be  wound  up. 

I  must  discharge  the  order. 

[474]    Edwabds  v.  Jonu  (No.  2).    Jwm  6,  1866. 

A  testator  devised  to  each  of  his  four  daughters  a  house  and  garden  at  O.,  to  be  built 
at  the  expense  of  his  executors.  A  daughter,  M.,  requiring  the  house,  one  was 
built  with  a  garden  by  D.,  the  executor,  who  was  also  residuary  lentee  and  devisee. 
Held,  after  the  death  of  D.,  that  the  gift  was  not  void,  and  that  M.  was  entitled  to 
the  house  and  garden. 

The  testator,  by  his  will  dated  in  1835,  gave  as  follows : — 

"  Also  I  give,  devise  and  bequeath  unto  each  of  my  daughters  Mary  Ann,  Sarah, 
Eliza  and  Margaretta  and  their  heirs  and  assigns  for  ever  a  house  and  ^rden  in  the 
village  of  Gwynfil,  free  of  rent,  if  they  feel  inclined  to  live  in  the  said  village,  but  not 
otherwise,  which  house  or  houses  is  or  are  to  be  built  at  the  expense  of  my  executors." 

The  testator  died  in  1835. 

After  the  testator's  death,  his  daughter  Margaretta  and  her  husband  requested 
his  son  Daniel  (who  was  residuary  devisee  and  legatee  and  also  executor)  to  build  a 
dwelling-house  on  some  part  of  the  testator's  real  estate  in  the  village  of  Gwynfil,  and 
he  accordingly,  in  1841-2,  erected  a  house  on  the  testator's  estate,  which  was  called 
"Tymelin.'^ 

Daniel  Lewis  died  in  1851,  and  Margaretta  and  her  husband  took  poesession  of 
"Tymelin  "  (as  they  said)  in  1851,  but  they  went  to  reside  in  it  in  1861.  They  now 
claimed  to  be  entitled  to  "Tymelin." 

[476]  The  Chief  Clerk  considered  the  devise  void  for  uncertainty,  and  that 
"Tymelin"  formed  part  of  the  testator's  residuary  estate.  This  was  a  motion  to 
vary  the  certificate. 

Mr.  Chitty,  for  Margaretta.  It  is  said  that  this  gift  is  void  for  uncertainty,  but 
the  rule  of  law  is  this : — Id  cerium,  est  gwd  eertam  rmtU  potest.  If  the  gift  had  been 
considered  invalid,  no  inquiry  would  have  been  directed  by  the  Court  at  the  hearing 
of  the  cause.  Time  is  no  bar,  for  no  period  is  mentioned  within  which  the  option  is 
to  be  exercised;  and  it  is  not  an  immediate  devise,  but  was  to  operate  when  the 
daughter  "  felt  inclined  to  live  in  the  said  village." 

He  cited  Grace  Marshall's  ease  (Dyer,  281  a.) ;  Sobson  v.  Bladdmm  (1  MyL  &  K 
571) ;  Jacques  v.  Chambers  (2  Coll.  435) ;  Wood  v.  Drew  (33  Beav.  610);  Duckmanton 
V.  Duekmanton  (5  Hurl.  &  N.  219) ;  Jarman  on  Wills  (vol  1,  p.  335  (3d  edit.)) ;  Coke 
Litt  (p.  145  a.). 

Mr.  Eveiitt,  eontri,  argued  that  the  gift  was  too  indefinite  and  was  void  for 
uncertainty,  for  the  size  and  nature  of  the  house  and  extent  of  the  garden  were 
undefined.    Secondly,  that  the  claim  was  barred  by  the  Statute  of  Limitations. 

He  referred  to  Jones  v.  Hancock  (i  Dow.  145) ;  Jarman  on  Wills  (vol.  1,  p.  207). 

Ths  Master  of  the  Eolls  [Lord  Eomilly].  I  think  Margaretta  is  entitled  to 
have  the  certificate  varied.  The  meaning  of  this  devise  is  that  any  of  the  [476] 
daughters,  having  a  &on4  fide  intention  of  residing  in  Gwynfil,  was,  upon  the  applica- 
tion to  the  executor,  entitled  to  have  a  bouse  built  with  a  garden  attached  to  it.  It 
is  possible,  if  the  executor  were  now  living,  and  an  application  were  now  made  to 
him,  for  the  first  time,  to  have  a  house  built  with  a  garden  attached,  that  he  might 
say,  "  This  is  too  uncertain  ;  I  do  not  know  what  species  of  house  or  garden  you  are 
entitled  to : "  on  the  other  side,  it  would  be  said,  the  house  and  garaen  must  be  of 
the  character  usual  in  the  village  of  Gwynfil.    But,  however  that  may  be,  I  think 
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that  the  parties  have  themselves  disposed  of  the  question ;  one  of  the  four  daughters 
has  applied  to  the  executor  to  build  a  house,  and  he  has  built  one,  and  has  attached 
a  garden  to  it.  Two  of  the  daughters  are  dead,  having  made  no  claim ;  the  third  is 
residing  in  the  town,  and  the  fourth  makes  no  claim ;  but  she  may  still  make  one. 
You  therefore  know  what  sort  of  house  it  must  be,  because  the  parties  themselves 
have  agreed  on  that,  and  have  built  one  accordingly. 

Margaretta,  having  a  right  to  exercise  the  option,  was  the  first  person  who  claimed 
to  reside  at  Tymelin,  and  I  think  that  she  is  entitled  to  it  in  fee  and  for  her  separate 
use.    If  her  husband  wishes  to  be  heard  on  that  point,  he  must  apply. 

[477]    OvKBHAN  o.  OviRUAN.    April  19,  1866. 

After  decree,  a  suit  became  defective  by  the  transfer  of  the  Plaintiffs  interest.  The 
Plaintiff  and  his  transferees  having,  after  notice,  neglected  to  revive,  an  order  was 
made,  on  die  application  of  the  Defendants,  for  an  order  to  revive,  and  that  they 
might  carry  on  the  suit 

A  decree  had  been  made  in  this  suit,  and,  pending  the  proceedings  in  Chambers, 
the  Plaintiff  in  September  1865  transferred  all  his  interest  to  trustees  for  the  benefit 
of  his  creditors,  and  no  proceedings  had  been  taken  since  July  1865. 

The  Defendants  gave  notice  to  the  Plaintiff  and  the  trustees  that  unless  they  took 
steps  to  obtain  an  order  of  revivor,  they  (the  Defendants)  would  do  so.  These  parties 
having  taken  no  steps,  the  Defendants,  on  the  5th  of  April,  gave  them  notice  of  motion 
for  an  order  of  revivor  under  the  15  &  16  Vict.  c.  86,  s.  52. 

Mr.  Chitty,  in  support  of  the  application,  relied  on  Noble  v.  Stow  (30  Beav.  612), 
and  he  distinguished  this  case  from  Bendy  v.  Bendy  (28  Law  T.  (O.  S.)  262).  He  said 
that  a  simple  bill  of  revivor  would  have  been  sufficient  before  the  statute,  and  that 
therefore  the  order  asked  was  now  authorized  by  the  statute. 

The  Mastbk  of  the  Rolls  [Lord  Romilly].  The  Defendants  may  take  an 
order  to  revive  the  suit,  and  that  they  may  carry  it  on ;  in  substance,  an  order  like 
that  made  in  Noble  v.  Stow  (30  Beav.  612). 

[478]    Habman  0.  GxTBNSB.    Jan.  30,  1866. 

A  person  purchased  a  piece  of  land  abutting  on  0.  Street  on  the  east  and  on  T.  Street 
on  the  west.  He  built  two  houses,  one  in  0.  Street  and  the  other  in  T.  Street,  and 
he  divided  the  property  into  two  portions.  By  his  will,  he  devised  "  all  that  his 
freehold  estate  situate  m  T.  Street '    Held,  that  the  whole  property  passed. 

The  testator,  by  his  will  dated  in  1862,  devised  to  his  son  and  his  heirs  "  aU  that 
hiifre^Md  ettate  situate  in  Three  Cdt  Street,  Old  Ford,  Bow,  in  the  county  of  Middlesex." 

The  testator  died  in  1863. 

With  regard  to  this  property,  it  appeared  that,  in  1837,  the  testator  had  purchased 
a  plot  of  Ifuid  134  feet  by  15  feet,  which  abutted  on  Old  Ford  Road  towards  the  east, 
and  on  Three  Colt  Street  on  the  west.  In  1838  he  erected  two  separate  houses,  one 
fronting  Old  Ford  Road  and  numbered  No.  4,  and  the  other  fronting  Three  Colt 
Street  and  numbered  5.  He  divided  the  two  gardens  which  were  at  the  backs  of 
these  houses. 

There  was  some  parol  evidence  that  the  premises  were  called  by  the  testator  his 
freehold  property  in  "  Three  Colt  Street." 

The  question  was,  whether  the  whole  of  this  property  passed  to  the  son  under  the 
dev  ise. 

Mr.  Graham  Hastings,  for  the  Plaintiff,  argued  that  the  whole  property  passed, 
because  it  was  not  only  the  testator's  freehold  estate  in  Three  Colt  Street,  but  because 
that  was  the  name  by  which  the  testator  usually  designated  the  whole  of  this  property ; 
Newtm  V.  Lucas  (6  Sim.  54,  and  1  Myl.  &  Craig,  391). 

[479]  Mr.  Dauney,  in  the  same  interest 
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Mr.  GroBsley,  for  the  rosidosiy  l^atee.  The  property  in  Three  Colt  Street,  wfaieh 
exactly  fits  the  description,  alone  peases.  The  other  premises  were  the  testator's 
"  estate  in  Old  Ford  Road."  The  parol  evidence  is  inadmissible.  He  cited  Smith  t. 
Bidgway  (1  Law  Reports  (Ex.),  46) ;  Doe  t.  Boatn  (3  Bam.  &  Ad.  463) ;  Doe  v.  Bmim 
(3  Maule  &  Sel.  171) ;  Jarman  on  Wills  (voL  1,  p.  753) ;  Doe  d.  Chichester  v.  Oxenden 
(3  Taunt.  147) ;  Johnson's  Dictionary,  "  Estate." 

The  Master  of  the  Rollb  [Lord  Bomilly].  The  only  question  is,  what  is  the 
meaning  of  the  word  "  estate  1 "  When  the  testator  bought  this  property,  his  estate 
in  Three  Colt  Street  consisted  of  this  plot  of  land  134  feet  by  15  feet,  and  I  am 
required  to  say  that  I  must  cut  down  the  word  "  estate  "  and  to  consider  it  "  house," 
because  he  has  built  two  houses  on  the  property.  Having  this  "  estate  "  he  devises 
"fdl  that  his  freehold  estate  situate  in  Three  Colt  Street."  This  inclndes  all  the 
houses  upon  it.  He  does  not  designate  it  by  the  number  of  the  house.  If  he  had 
said  "  my  freehold  house  numbered  5  in  Three  Colt  Street,"  there  would  be  something 
which  would  exclude  the  other  house. 

There  is  also  evidence,  which  is  admissible  for  this  purpose,  to  shew  that  the 
testator  always  called  the  whole  of  this  property  "  his  property  in  Three  Colt  Street" 

I  think  that  the  fact  of  one  of  the  houses  abutting  on  another  street  does  not  limit 
the  force  of  the  word  "  estate,"  and  I  am  of  opinion  that  the  devisee  is  entitled  to  the 
whole  property  and  the  houses  on  it. 

[480]    Johnson  v.  Thb  Edgwabs,  &c.,  Railway  Cohpant 
AND  Othebs.    Fd),  15,  23,  1866. 

[a  C.  35  L.  J.  Ch.  322 ;  14  L,  T,  46 ;  14  W.  R,  416.] 

A  landlord  was  empowered  to  resume  possession  of  any  part  of  the  land  demised,  in 
case  it  should  be  required  by  him  "  for  the  purpose  of  building,  planting,  accommoda- 
tion or  otherwise."  Held,  that  this  did  not  entitle  the  landlord  to  resume  possession 
of  land  required  by  a  railway  company,  so  as  to  defeat  the  tenant's  right  to 
compensation.  Held,  also,  that  the  word  "otherwise"  was  to  be  read  as  being 
gusdem  generis. 

This  company  obtained  its  Act  of  Parliament  in  1862,  and  shortly  afterwards 
(16th  August  1862)  Mr.  Cooper  granted  to  the  Plaintiff  Johnson  a  farming  lease  of 
a  farm  of  218  acres,  through  which  the  railway  was  to  pass,  for  a  term  of  twenty-one 

i rears,  determinable  at  the  option  of  the  landlord  at  the  end  of  fourteen  years.     The 
ease  contained  the  following  proviso : — 

"  Provided  always  and  it  is  hereby  agreed,  that  in  case  any  portion  or  portions  of 
the  said  demised  lands  shall  be  required  for  the  purfcse  of  bmliing,  planting  aceommoda- 
Hon  or  otherwise,  or  for  the  purpose  of  working  the  clay,  sand  or  gravel,  in,  under  or 
upon  the  same,  by  E.  P.  CcK)per,  his  heirs  or  assigns,  or  his  or  their  tenants,  before 
the  expiration  of  this  demise,  it  shall  be  lawful  for  K  P.  Cooper,  bis  heirs  or  assigns, 
to  resume  and  take  any  such  portion  or  portions  accordingly,  on  giving  to  Johnson, 
his  executors  or  administrators,  three  calendar  months'  previous  notice  of  his  intention 
so  to  do,  such  notice  to  expire  at  any  time  during  the  year,  and  E.  P.  Cooper  is 
thenceforth,  during  the  term  hereby  granted,  determinable  as  hereinafter  mentioned, 
to  allow  Johnson,  his  executors  or  administrators,  out  of  the  rent  hereby  reserved, 
£,Z,  lOs.  per  acre,  and  so  in  proportion  for  a  greater  or  less  proportion  than  an  acre, 
for  so  much  of  the  said  land  as  shall  be  so  resumed  and  taken  under  the  present 
proviso." 

The  railway  company  required  2a.  3r.  6p.  of  the  farm  for  their  railroad,  which 
went  through  the  middle  of  it  [481]  and  necessarily  interfered  with  its  convenient 
cultivation.  On  the  23d  of  April  1863  the  company  served  the  Plaintiff  with  the 
usual  notice  to  treat,  and  on  the  I7th  of  September  1863  they  agreed  to  give  him 
jS270  for  purchase-money  and  compensation.  This  was,  however,  done  on  the 
Plaintiff's  representation  that  he  had  an  absolute  term  of  twenty-one  years  in  the 
farm. 
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The  oompany  proceeded  to  treat  with  the  landlord,  Mr.  Cooper,  for  his  interest, 
and  they  became  acquainted  with  the  facts  of  his  right  to  resume  the  land  under  the 
above  proviso.  On  the  4th  of  March  1864  Mr.  Cooper  gave  Johnson  a  written  notice 
that  the  2a.  3r.  6p.  of  the  farm  "  were  required  by  him  for  the  purposes,  or  some  or 
one  of  them,  in  the  lease  mentioned,  and  tnat  it  was  his  intention  to  resume  and  take 
such  portions  of  the  said  demised  lands  on  or  after  the  5A  day  of  June  next  ensuing  the 
day  of  the  date  thereof." 

On  the  18th  of  August  1864  a  jury  assessed  the  amount  payable  by  the  company 
to  Mr.  Cooper  for  the  purchase  of  his  interest  at  £3000  and  one  shilling  for  damages. 

The  company  having  refused  to  pay  the  Plaintiff  any  compensation,  he,  on  the  5th 
of  December  1864,  instituted  this  suit  against  the  company  and  (by  amendment) 
against  the  representatives  of  the  lessor  for  an  injunction  to  restrain  the  company 
from  taking  or  keeping  possession  of  the  land  until  they  had  paid  the  Plaintiff,  and 
that  the  fair  compensation  might  be  assessed  and  paid  to  the  Plaintiff  by  the  company, 
or  for  the  specific  performance  of  the  agreement  of  the  17th  of  September  1863. 

Mr.  Selwyn  and  Mr.  Bagshawe,  for  the  Plaintiff,  [482]  argued,  first,  that  the 
lessor  had  no  power,  under  the  proviso,  to  retake  the  land  for  the  purpose  of  selling 
it  again  to  the  company,  for  that  could  not  be  called  a  taking  "  for  the  purpose  of 
building  or  plantation  "  of  the  lessor ;  and  that  the  words  "  or  otherwise  were  not 
general,  but  were  restricted  to  purposes  like  those  already  specified,  and  were  gusdem 
generis.  Secondly,  that  this  could  not  be  done  so  as  to  affect  the  Plaintiff's  rights 
after  the  notice  to  treat  and  the  contract  between  the  railway  company  and  the 
tenant.  And  thirdly,  that  the  notice  to  resume  possession  "on  or  after  the  4th  day 
of  June  "  was  informal  and  insufiScient.  They  cited  The  Metropolitan  Railway  Company 
v.  WoocOume  (11  Jur.  296) ;  mUiams  v.  Golding  (1  Law  Rep.  (C.  P.)  69);  Harriaon  v. 
Bladdmm  (17  C.  B.  Ben.  (N.  S.)  678) ;  Sandiman  v.  Breach  (7  Barn.  &  Or.  96) ;  Haynes 
Y.  Haynes  (1  Drew.  &  S.  426) ;  Re  Arnold  (32  Beav.  691). 

Mr.  Bristowe,  for  the  representatives  of  the  lessor,  arsued  that  these  Defendants 
had  no  interest  in  this  question.  He  said  that  the  finding  of  the  jury  had  been 
framed  so  as  not  to  affect  the  Plaintiff's  right,  but  that  the  formation  of  a  railway 
and  making  a  station  might  properly  come  within  the  word  "  accommodation  "  to  the 
lessor  and  his  farm. 

Mr.  Daniel  and  Mr.  T.  Stevens,  for  the  railway  company.  When  the  company 
entered  into  the  agreement  of  the  17th  September  1863,  they  were  misled  by  the 
statements  of  the  Plaintiff  as  to  his  interest  in  the  land.  They  supposed  that  he  had 
an  absolute  term  of  twenty-one  years,  but  it  turned  out  that  he  had  only  a  term  of 
thirteen  years,  and  that  even  this  was  determinable  and  had  been  determined  by 
notice  from  the  lessor.  This  [483]  agreement  cannot,  therefore,  be  enforced  as  it 
stands,  though  the  company  are  content  to  carry  it  out  with  an  abatement  in  the 
price.  They  have  never  repudiated  the  agreement,  but  they  say  that,  by  subsequent 
events,  consequent  on  facts  of  which  they  were  not  aware,  the  Plaintiff  has  become  a 
mere  tenant  at  will  or  by  sufferance,  that  his  interest  has  been  reduced  to  nothing,  and, 
therefore,  that  he  is  entitled  to  no  compensation.  The  £3000  was  assessed  as  the 
amount  of  compensation  on  the  basis  of  the  Plaintiff's  having  no  interest,  and  the 
question,  therefore,  really  is  one  between  the  landlord  and  the  tenant  as  to  their 
rights  in  that  sum. 

Mr.  Bagshawe,  in  reply. 

Feb.  23.  The  Masteb  of  the  Roli^  [Lord  Romilly],  after  stating  the  facts  of  the 
case,  said — A  good  deal  might  turn  on  the  validity  of  the  notice  given  by  the 
landlord  on  the  4th  of  March  1864.  The  proviso  requires  (assuming  that  the  land- 
lord had  the  power  to  give  it) "  three  calendar  mouths'  previous  notice  of  his  intention 
so  to  do,  such  notice  to  expire  at  any  time  during  the  year."  But  this  is  a  notice  to 
take  the  land  on  or  after  the  5th  of  June  next ;  and  if  he  did  not  take  it  on  the  5th  of 
June,  it  is  difficult  to  say  when  he  would,  for  there  is  nothing  to  define  when  he  was 
to  take  it  after  the  5th  of  June  next.  But  it  is  not  necessary  to  decide  that  point, 
because  I  am  of  opinion  that  the  case  does  not  come  within  the  proviso. 

It  is  necessary  to  refer  to  what  afterwards  took  place,  which  was  this: — The 
railway  company  having,  by  various  letters,  thought  fit  to  say  to  the  Plaintiff,  "  You 
have  no  interest  whatever  in  this  land ;  we  will  not  perform  our  [484]  contract  with 
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you,  and  you  have  no  right  to  oompenaation,"  went  before  a  jury,  in  August  1864,  to 
aasesa  the  oompensation  payable  to  Mr.  Cooper.  They  gave  notice,  it  is  true,  to  the 
Plaintiff,  that,  if  he  liked  to  go  before  the  jury  and  make  a  claim,  he  might,  but  he 
very  wisely  did  not  think  fit  to  do  so,  or  make  any  claim  at  all.  The  jury,  as  far  as 
I  can  judge  from  the  evidence,  assessed  the  value  of  the  fee-simple  in  poeseasion  at 
the  eight  acres  belonging  to  Mr.  Cooper,  including  therein  the  two  acres  and  thrae- 
quarters  which  were  in  the  Plaintiff's  occupation,  at  a  sum  of  iCSOOO,  and  it  is  clear, 
upon  the  evidence,  that  this  was  for  the  fee-simple  with  the  possession  delivered  np 
at  once.  Thereupon  the  Plaintiff,  being  dissatisfied,  called  upon  the  railway  company 
to  compensate  him,  which  they  declined  to  do,  and  the  Plaintiff  filed  this  bill  on  the 
5th  of  December  1864. 

I  must  refer  to  this  proviso  again,  and  state  why  I  do  not  think  it  applies  to  this 
case.  In  the  first  place,  it  is  to  be  observed  that  all  deeds  are  to  be  construed  most 
strongly  against  tne  grantor.  Next,  it  is  also  to  be  observed  that  the  railway 
company  had  obtained  their  Act  just  before  the  contract  with  the  Plaintiff  was 
entered  into,  which  was  on  the  18th  of  August  1862,  so  that  both  the  Plaintiff  and 
Mr.  Cooper,  the  lessor,  knew  perfectly  well  that  this  Act  had  passed,  and  that  the 
railway  was  to  pass  through  the  farm,  for  they  had  received  the  usuJal  preliminary 
notices.  Knowing  this,  Mr.  Cooper  demises  the  farm  to  the  Plaintiff  for  seven, 
fourteen  or  twenty-one  years,  determinable,  if  he  pleases,  at  the  end  of  the  first 
fourteen  years,  with  this  proviso : — "  Provided  always,"  &c.,  &c.  Now  does  the  case 
come  within  that  proviso  1    This  bit  of  land  is  clearly  not  required  either  "  for  the 

Surpose  of  building  or  planting."  Then  is  it  required  for  the  purpose  of  "  aooommo- 
ation  7 "  In  my  opinion  it  is  not,  for  I  understand  the  word  "  aocom-[485}-modation  " 
to  mean  something  of  this  nature,  e.g. : — if  the  lessor  had  built  a  house,  and  wanted 
to  make  a  road  to  get  access  to  it,  and  required  this  land  for  that  purpose,  that  might 
properly  be  called  "accommodation,"  or  if  he  wanted  to  add  a  small  pieoe  on  to  his 
garden  or  the  like,  that  again  might  be  called  "accommodation."  But  if  a  third 
person  said  to  him,  "  I  should  like  to  buy  a  piece  of  this  land  to  make  a  railway  upon 
it,"  that  would  not  be  an  accommodation  to  the  lessor,  though  it  might  be  an  accom- 
modation to  the  railway  company.  But  even  then  it  would  not  be  an  accurate 
expression,  for  it  would,  in  fact,  be  a  perfectly  distanct  thing ;  it  would  be  required 
for  the  purpose  of  alienation,  and  if  he  might  require  this  bit  of  land  for  that  purpose, 
he  might  require  the  whole  farm.  Accommodation  means  "  accommodation  to  Mr. 
Cooper,  his  heirs  and  assigns,"  for  the  purpose  of  more  usefully  and  beneficiaDy 
occupying  and  enjoying  the  land  itself ;  and  that  expression  does  not,  in  my  opinion, 
extend  to  the  selling  of  two  and  three-quarter  acres  to  a  railway  company  ;  the  more 
so,  because  both  parties  knew  well  at  that  time  that  the  railway  was  coming  across 
the  farm ;  and  if  they  intended  the  proviso  to  meet  that  case,  why  did  they  not 
introduce  the  proper  expression  for  that  purpose,  and  not  leave  it  altogether  vague  1 

I  am,  therefore,  of  opinion  that  this  grant,  which  must  be  taken  most  strongly 
against  the  lessor,  does  not  authorize  him  to  retake  the  property  for  the  purposes  of 
the  railway  company.  I  am  also  satisfied  that  no  ordinary  person  would  suppose,  on 
reading  a  proviso  in  a  lease,  saying  that,  if  a  portion  of  the  land  was  wanted  by  the 
lessor  "  for  building,  planting  or  accommodation,  it  might  be  resumed,"  the  tenant 
was  bound  to  allow  a  railway  to  go  through  the  farm  and  receive  no  oompensation  for 
the  damage  it  occasioned  him  by  what  is  [186]  commonly  called  "severance,"  and 
which,  in  fact,  would  produce  a  much  more  serious  inconvenience  to  the  tenant  than 
any  building  or  planting  by  or  accommodation  to  the  landlord. 

Having  come  to  that  conclusion,  it  remains  to  consider  whether  this  case  cornea 
within  the  words  "  or  otherwise ; "  and  I  think  it  is  quite  clear  that  it  does  not  It 
cannot  be  denied  that,  where  a  person  speaks  of  three  purposes,  "A.,  B.  and  C.  or 
otherwise,"  the  latter  words  refer  to  something  gusdem  generis,  and  can  only  be 
applicable  to  things  of  the  same  character  as  those  previously  specified,  or,  in  this 
case,  something  of  the  same  character,  as  "building,  planting  or  accommodation," 
though  not  coming  precisely  within  the  exact  definition  of  those  words.  I  am  of 
opinion,  therefore,  that  the  case  does  not  come  within  the  words  "  or  otherwise ; "  and 
it  is  quite  clear  that  it  does  not  come  within  any  other  part  of  the  proviso  relating  to 
"  clay,  sand  or  gravel."    Having  come  to  that  conclusion,  I  am  of  opinion  that  the 
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notice  of  the  4th  of  Maroh  1864  was  invalid,  and  that  Mr.  Cooper  had  no  power  to 
resume  this  land.  He  did  not  want  it  for  the  purpose  of  any  apoommodation  at  all, 
but  he  wanted  it  in  order  to  obtain  from  the  company  that  compensation  which,  if  he 
had  not  interfered,  would  have  been  paid  to  his  tenant.  The  clause  cannot  mean 
this — that  if  some  third  person  would  want  to  buy  this  land  and  to  make  a  railway 
across  the  farm,  I  (the  landlord)  will  have  the  compensation  for  the  damage  done  to 
you  (the  tenant),  and  I  will  resume  it  for  that  purpose.  This  clause  was  introduced 
imd  fide  for  the  better  enjoyment  of  the  land  iteelf,  and  not  for  the  purpose  of 
depriving  the  tenant  of  that  compensation  which  he  would  naturally  have  a  right  to 
demand  from  the  railway  company  for  the  injury  done  to  him. 

[487]  I  have  now  to  consider  what  is  the  consequence  of  that  conclusion.  The 
railway  company  have  paid  the  .£3000,  Is.  to  Mr.  Ckioper  for  the  whole  of  this  land, 
and  the  Vice-chancellor  Sir  William  Pa^e  Wood  being  of  opinion,  and,  as  it  appears 
to  me,  very  wisely,  that  he  could  not  dispose  of  the  question  in  thb  absence  ot  the 
lessor,  as  he  was  materially  interested  in  this  matter,  and  might  be  seriously  affected 
by  any  decision  made  in  his  absence,  the  case  stood  over,  and  the  landlord  has  been 
made  a  party. 

In  the  first  place,  the  Court  cannot  now  grant  any  injunction ;  for  to  stop  this 
railway  on  account  of  this  mistake  is  quite  out  of  the  question,  and  the  only  point 
then  is,  what  compensation  the  Plaintiff  is  entitled  to  7  I  have  held  that  the  company 
have  taken  two  acres  and  three-quarters  acres,  of  which  the  Plaintiff  was  the  tenant 
for  thirteen  years  certain,  for,  holding  that  the  landlord  could  not  properly  give  the 
notice  under  that  proviso  at  that  time  and  for  that  purpose,  it  must  necessarily  follow 
that  he  could  not  do  so  at  a  later  period  during  the  fourteen  years.  I  must  therefore, 
for  this  purpose,  hold  that  the  Plaintiff  was  absolutely  entitled  to  the  land  for  fourteen 
years,  and  that  he  is  entitled  to  compensation  for  that  term.  But  then  I  cannot 
divide  the  compensation  of  X3000  already  paid,  for  I  have  no  power  to  deal  with  that. 
The  railway  company,  as  I  understand,  are  willing  to  be  bound  by  the  agreement 
they  have  entered  into  with  the  Plaintiff;  and,  if  that  be  so,  I  am  disposed  to  think 
that,  as  the  Plaintiff  entered  into  that  agreement  on  the  assumption  that  he  had 
twenty-one  years  certain,  and  as  it  turns  out  that  he  had  only  fourteen,  I  should,  if 
the  railway  company  agreed  to  pay  him  the  £270,  hold  him  bound  to  accept  it ;  for 
I  do  not  think  he  could  claim  anything  beyond  that  But  if  that  should  not  be  so, 
the  only  [488]  course  I  can  take  is,  to  direct  a  reference  in  Chambers  to  ascertain  the 
proper  amount  payable  to  the  Plaintiff. 

I  am  also  of  opinion  that  the  Plaintiff  is  entitled  to  the  costs  of  the  suit ;  for  in 
my  opinion  he  was  not,  but  both  the  Defendants  were  in  the  wrong.  The  landlord 
was  mistaken  in  supposing  he  could  resume  the  property,  and  the  railway  company 
were  wrong,  because  they  had  notice  of  the  lease  and  the  proviso  before  they  assessed 
the  compensation  payable  to  Mr.  Cooper,  and  they  were  therefore  wrong  in  acquiescing 
in  the  landlord's  construction  of  the  proviso.  The  railway  company  might  have  said 
— as  indeed  they  seem  disposed  to  say  now — at  the  heanng,  "  This  is  an  affair  with 
which  we  have  no  concern ;  it  is  for  you,  the  landlord,  on  one  side  and  the  tenant  on 
the  other  to  fight  it  out,  the  only  question  being,  which  of  you  is  entitled  to  this 
£270  for  compensation  1 "  If  the  railway  company  had  thought  fit  to  say,  "  If  you 
eannot  agree  and  settle  the  matter  between  yourselves,  we  shall  file  a  bill  of  interpleader 
and  pay  the  money  into  Court,  in  order  that  you  may  settle  your  dispute,"  I  should 
have  held  that  they  were  justified  in  taking  that  course,  and  should  have  allowed 
them  their  costs  as  against  the  party  who  faikd.  But  instead  of  doing  so,  they  have 
adopted  the  view  of  the  landloid,  which  in  my  opinion  was  a  mistaken  one,  and  I  am 
therefore  of  opinion  that  the  railway  company  must  pay  the  Plaintiffs  costs  of  suit. 

I  cannot  give  the  landlord  any  costs ;  he  was  in  the  wrong,  and  he  was  a  necessary 
party. 

I  do  not  see  how  I  can  settle  the  matter  of  difference  which  will  probably  arise 


between  the  railway  company  and  the  landlord.  If  they  will  consent,  then  of  course 
I  can  easily  make  an  order  to  ascertain  how  much  of  the  [489]  £3000  ought  properly 
to  be  paid  to  the  Plaintiff,  but  I  can  only  do  this  by  consent. 

The  only  compulsory  order  which  I  can  make  is,  to   refer   it   to  Chambers  to 
ascertain  the  amount  of  compensation  to  which  the  Plaintiff  was  entitled  when  the 
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land  wsB  taken,  and  to  direct  the  railway  company  to  pay  him  the  amoant  with  intenat 
at  four  per  cent.,  together  with  the  ooeta  of  suit. 

[489]    Shattock  v.  Shattock.    /V6.  9,  12,  13,  Apr.  23,  1866. 

[S.  C.  L.  R  2  £q.  182;  36  L.  J.  Ch.  509;  12  Jar.  (N.  S.)  405;  14  W.  B.  600.  See 
Mrt.  MaUheuman's  cate,  1866,  L.  B.  3  Eq.  786 ;  LomUm  Chartered  Bank  of  Aiutralia 
V,  Lempriire,  1873,  L.  R.  4  P.  C.  572 ;  9  Moo.  P.  C.  (N.  S.),  426 ;  12  E.  R.  574; 
Adamson  v.  Hamnumd,  1873,  L.  B.  3  P.  &  D.  147 ;  I*  re  Boper,  1888, 39  Ch.  D.  489.] 

Property  was  settled  on  a  feme  eoverte  for  her  separate  use  for  life,  with  a  power  to 
appoint  it  by  deed  or  wilL  She  executed  the  power  by  will.  Held,  that  the 
appointed  property  was  not  liable  to  pay  a  promissory  note  signed  by  her. 

A  married  woman  cannot  bind  herself  by  contract,  bat  equity  holds  that  she  may, 
by  contract,  bind  her  separate  estate.  Her  separate  estate  will  be  liable  to  pay 
any  debt  of  hers  which  she  has  secured  by  writing.  Equity  has  also  held  that  it  is 
sufficient  if  it  be  shewn  that  the  married  woman  verbally  promised  Uiat  her  debt 
should  be  paid  out  of  her  separate  estate. 

The  separate  property  of  a  married  woman  is  not)  after  her  deatii,  liable  to  pay  her 
general  debts  either  in  the  case  of  her  having  been  abaolutely  entitled  to  the 
property,  or  of  her  having  only  a  life-estate  with  a  power  to  dispose  of  it  by  deed 
or  will. 

The  principle  of  Courts  of  Equity  is,  that,  as  regards  her  separate  estate,  a  married 
woman  is  a  feme  sole,  and  can  act  as  such ;  but  this  is  only  so  far  as  is  consistent 
with  the  other  principle,  viz.,  that  a  married  woman  cannot  enter  into  a  contract. 

In  the  administration  of  the  separate  estate  of  a  married  woman  after  her  decease, 
the  debts  are  to  be  paid  in  oraer  of  priority  aod  not  jpari  passu. 

In  this  case,  some  real  and  personal  property  was  settled  on  the  marriage  of  Mr. 
and  Mrs.  Rowcliffe  in  1807,  upon  trust  for  the  separate  use  of  Mrs.  Rowcline  for  her 
life,  and  after  her  decease  for  the  children  of  the  marriage  [which  limitation  failed], 
and  for  default  of  such  issue,  then  upon  the  following  trusts : — 

"Upon  trust  for  such  person  or  persons,  for  such  estate  or  estates,  interest  or 
interests,  and  in  such  parts,  shares  or  proportions,  and  charged  with  such  annual  or 
other  sums  of  money,  upon  such  conditipns,  with  such  restrictions  and  limitations 
over,  and  in  such  manner  and  form,  as  Elizabeth  Shattock,  notwithstanding  her  said 
intended  coverture  by  any  deed  or  deeds,  instrument  [490]  or  instruments  in  writing, 
with  or  without  power  of  revocation,  to  be  sealed  and  delivered  by  her  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  or  it/  her  last  tnll  and  testament  in 
writing,  or  any  writing  purporting  to  be  such,  or  any  codicil  or  codicils  thereto,  to 
be  respectively  signed  and  published  by  her  in  the  presence  of  and  attested  by  three 
or  more  credible  witnesses,  and  which  last-mentioned  deed  writing,  will  or  codicil,  or 
writing  purporting  to  be  such  will  or  codicil,  and  in  such  will  or  codicil,  or  writing 
purporting  to  be  such  will  or  codicil,  one  or  more  executor  or  executors,  the  said 
Elizabeth  Shattock  was  thereby  and  by  the  said  William  Rowcliffe,  her  said  then 
intended  husband,  enabled  and  empowered  to  make  and  appoint,  should  from  time  to 
time  direct,  limit  or  appoint^  and  in  default  of  and  until  such  last-mentioned  direction, 
limitation  or  appointment,  and  until  such  estate  and  estates,  interest  and  interests  so 
directed,  limited  or  appointed  should  respectively  end  and  determine ;  and  as  to  such 
parts  of  the  same  hereditaments,  moneys  and  premises,  whereof  no  such  direction, 
limitation  or  appointment,  as  last  mentioned,  should  be  made,  then  upon  trust,  as  to 
the  said  freehold  hereditaments,  for  the  said  Elizabeth  Shattock,  her  heirs  and  assigns, 
for  ever ;  and  as  to  the  said  principal  and  interest,  moneys  and  securities,  upon  trust 
for  such  person  or  persons  as  would  be  next  of  kin  of  the  said  Elizabeth  Shattock, 
and  entitled  thereto  under  the  Statute  for  Distribution  of  Intestate's  Effects,  in  case  she 
had  died  sole  and  unmarried,  and  to  and  for  no  other  use,  trust,  intent  or  purpose 
whatsoever." 

There  was  no  issue  of  the  marriage,  and  Mn.  Rowcliffe  died  covetle  in  1823, 
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luivihg  appointed  the  property  by  ber  will.  The  question  was,  whether  the  appointed 
property  was  liable  to'pay  a  promissory  note  [491]  signed  by  her,  but  not  witnessed. 
The  facts  are  more  fully  detailed  j)og/ in  the  judgment  of  the  Court. 

Mr.  Jessel  and  Mr.  F.  H.  Colt,  for  the  claimant  under  the  promissory  note,  cited 
Vaaghtm  v.  VtmdtrsUgen  (2  Drewry,  165) ;  Hobday  v.  Petert  (28  Beav.  354) ;  Johnson 
T.  Oallagher  (30  L.  J.  (Chanc.)  298) ;  AUm  v.  Papworth  (1  Vea.  sen.  163) ;  Htdme  v. 
Tenant  (1  Bro.  C.  C.  16) ;  Eeatley  v.  Thomas  (15  Ves.  596) ;  Otvens  v.  Diehmsm  (Craig 
&  Ph.  48) ;  Norton  v.  TurviU  (2  Peere  Wms.  144) ;  Taylor  v.  Meads  (34  L.  J.  (Chanc.) 
203);  Blatehford  v.  JFodleu  (2  Drewry  &  Sm.  204):  Sugden's  Powers  (p.  476 
(8th  edit)). 

Mr.  Southgate  and  Mr.  Langley,  for  the  Plaintiffs,  cited  Tutteit  v.  Armstrffng 
(1  Bear.  1,  xaS*:  Myl.  &  Cr.  377);  Jaeob  v.  HuMnd  and  Wife  (vol.  2,  p.  243);  Lu 
V.  Muggeridge  (I  Ves.  &  B.  118) ;  Murray  v.  Barlee  (3  Myl.  &  K.  209). 

Mr.  Freeman,  Mr.  B.  B.  Rogers,  Mr.  Martineau  and  Mr.  E.  K.  Karsla^e,  for  other 
parties. 

Mr.  Jessel,  in  reply,  referred  to  Sockett  v.  JFray  (4  Bro.  C.  C.  484). 

April  23.  The  Mastbr  of  the  Rolls  [Lord  Romillyl.  The  question  raised  in 
this  case  is  one  of  considerable  importance ;  it  is  this : — -Whether  an  estate  which  is 
limited  to  the  separate  use  of  &feme  coverte  for  her  life,  with  a  power  to  her  to  appoint 
it  either  by  deed  or  will,  is  liable,  after  her  death,  to  be  applied  in  payment  of  the 
general  debts  incurred  by  her,  when  she  has  exercised  the  power  by  her  will  1 

[492]  In  this  case,  the  married  woman,  Elizabeth  Shattock,  afterwards  Rowoliffe, 
had  her  property  settled  on  her  marriage  with  William  Rowcliffe  in  October  1807,  in 
the  following  manner : — The  real  estate  and  personal  property  therein  mentioned  was 
eonveyed  and  assigned  to  John  Shattock  ana  Robert  Beadon,  their  heirs,  executors, 
administrators  and  assigns  for  ever,  upon  trust  for  Elizabeth  Shattock  absolutely 
until  the  marriage,  and  after  the  solemnization  thereof  (subject  to  certain  directions 
respecting  a  sum  of  £5001  therein  particularly  mentioned),  in  trust  that  John 
Shattock  and  Robert  Beadon  and  the  survivor  of  them,  his  heirs,  executors  and 
administrators,  should  stand  seised  and  possessed  thereof,  in  trust  for  the  sole  and 
teparate  use  of  Elizabeth  Shattock  for  her  life,  exclusively  of  her  husband,  and  from 
and  after  her  decease,  upon  trust  for  the  children  of  the  marriage  as  she  should  appoint, 
and  in  default,  amongst  them  equally,  and  for  default  of  such  issue,  upon  trust  for 
such  person  or  persons,  for  such  estates  and  interests,  upon  such  conditions,  and  with 
such  restrictions  and  in  such  manner  and  form  as  Elizabeth  Shattock,  notwithstanding 
her  coverture,  should  by  deed  or  will  appoint,  and  in  default  of  such  appointment, 
npon  trust  as  to  the  freehold  hereditaments  for  the  said  Elizabeth  Shattock,  her  heirs 
and  assigns  for  ever ;  and  as  to  the  principal  moneys  and  securities,  upon  trust  for 
such  persons  as  would  be  the  next  of  kin  of  the  said  Elizabeth  Shattock  under  the 
Statute  of  Distributions,  in  case  she  had  died  sole  and  unmarried. 

By  the  same  indenture,  Elizabeth  Shattock  assigned  to  the  same  trustees  all  her 
household  goods  and  implements,  to  hold  upon  the  like  trusts  as  were  before  expressed 
concerning  the  hereditaments,  moneys  and  premises,  or  as  near  thereto  as  the  different 
nature  of  the  property  would  admit. 

[493]  In  February  1808  Mr.  and  Mrs.  Rowcliffe  agreed  to  live  apart,  and  Mrs. 
Rowcliffe  settled  £150  per  annum  permanently  on  her  husband ;  and  in  August  1808 
a  deed,  regulating  the  terms  of  their  separation,  was  duly  executed. 

In  August  1820  Mrs.  Rowcliffe  executed  the  power  of  appointment  contained  in 
the  marriage  settlement  in  favor  of  John  Shattock,  her  brother,  for  £610.  In 
November  1822  she  duly  executed  her  last  will,  whereby  she  executed  the  power 
contained  in  the  marriage  settlement,  and  disposed  of  the  remainder  of  her  property 
in  the  manner  therein  specified,  and  she  appointed  Stephen  Bridge  and  Joseph  Yates 
executors  of  her  will. 

A  few  months  afterwards,  in  March  1823,  she  died,  without  having  altered  her 
will,  leaving  her  husband,  William  Rowcliffe,  surviving  her,  and  without  having  had 
any  child  of  the  marriage.  Administration  with  the  will  annexed  was  granted  to 
Stephen  Bridge. 

In  1824  the  suit  of  Bridge  v.  RoweUffe  was  instituted  to  administer  the  trusts  of 
the  will  and  execute  the  trusts  of  the  settlement.    Various  proceedings  took  place  in 
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that  Buitt  and  under  it  William  Bowoliffe  ww  put  into  possesaion  during  his  life  of 
certain  personal  property  belondng  to  his  wife,  in  order  to  secure  the  annuity  of  £150 
per  annum  before  mentioned.  He  died  in  January  1864,  and  there  is  now  a  sum  of 
£2440  consols  standing  to  the  credit  of  that  cause,  which  represents  what  wag 
formerly  the  separate  property  of  Mrs.  Kowcliffe.  The  bill  in  this  cause  was  filed  in 
December  1864,  praying,  oy  way  of  supplement  to  the  former  suit,  that  the  trusts  of 
the  settlement  of  Ootol«r  1807  and  of  the  will  of  Eltmbeth  Kowcliffe,  so  far  as  they 
remain  unperformed,  might  be  carried  into  execution. 

J [494]  Mr.  Stephen  Franklin  Bridge,  the  executor  of  her  will,  by  his  answer  filed 
anuary  1865,  claims  to  be  entitled  to  be  paid  out  of  the  estate  of  the  testatrix  the 
sum  of  £14,  15s.  and  interest,  by  virtue  of  a  promissory  note,  signed  and  delivered 
by  her  to  the  Defendant,  to  secure  the  amount  due  from  her,  and  which  is  u 
follows : — 


"  I  promise  to  pay  Mr.  S.  F.  Bridge,  on  demand,  with  lawful  interest,  the  sum  of 
£14,  15s.  for  value  received.  "EuzABKTH  Bowcuffe,  Bockwell  Gkeeo." 

"November  9th,  1822." 

The  note  is  produced  and  proved.  The  Defendant  says  that  he  was  unable  to 
obtain  payment  before  the  death  of  the  husband,  as  the  whole  of  the  property  was 
impounded  to  secure  the  payment  of  the  annuity  of  £150  to  the  husband. 

It  is  proposed  now,  by  the  decree,  to  settle  and  divide  the  whole  fund  amongst 
the  persons  entitled,  who  are  ascertained  and  the  terms  of  the  decree  agreed  upon, 
save  so  far  as  regards  the  debt  claimed  by  Mr.  Bridge,  upon  which  the  question  is, 
whether  the  debt  so  secured  is  payable  out  of  the  estate  of  the  wife  so  settled.  It  ii 
a  small  matter  as  to  interest^  and  I  should  have  been  glad  if  it  could  have  been 
settled  without  recourse  to  the  decision  of  the  Court ;  but  as  this  has  not  been  done, 
it  has  become  my  duty  to  consider  and  deliver  my  opinion  on  this  somewhat  contested 
point. 

The  law  on  this  subject  is  in  some  degree  anomalous.  The  general  rule  is  that  a 
married  woman  cannot  bind  herself  by  contract ;  but  Courts  of  Equity  hold  that  she 
may,  by  contract,  bind  her  separate  estate.  The  extent  to  which  her  separate  estate 
is  bound  to  satisfy  her  [496]  debts  and  obligations  after  her  decease  is  the  question  to 
be  now  determined.  It  is  therefore  unnecessary  to  consider  here  any  question  as  to 
the  liability  of  her  separate  estate  during  her  life.  So  treating  the  subject,  it  will  be 
proper  to  consider  it — first,  where  the  married  woman  has  an  absolute  interest  in  the 
property  settled  to  her  separate  use;  and,  secondly,  where  she  has  only  a  limited 
interest  with  a  power  of  disposing  of  the  rest  of  the  property  after  her  death.  In  the 
first  instance,  the  law  now,  as  administered  by  Courts  of  Equity,  seems  to  be  settled 
to  this  extent : — That  her  separate  proper^  will  be  liable  to  puiy  any  debts  of  hers 
which  she  has  secured  by  any  writing,  the  Courts  holding  that  giving  such  a  writing 
as  a  security  for  the  debt  must  have  a  meaning,  and  that,  unless  the  meaning  be  to 
charge  her  separate  estate,  there  is  no  meaning  whatever  in  the  writing,  which, 
without  it,  is  a  mere  piece  of  waste  paper.  Equity  has  also  held  that  it  is  sufficient 
if  it  be  shewn  that  the  married  woman  verbally  promised  that  her  debts  should  be 
paid  out  of  her  separate  estate.  All  these  cases  rest  on  contract  either  expressed  or 
implied ;  but  whether  the  existence  of  the  contract  is  necessary — whether  the  separate 
estate  of  the  married  woman  would,  after  her  death,  be  liable  to  pay  the  debts  due  to 
her  general  creditors,  who  could  not  allege  that  she  had  entered  into  any  contract 
with  them  on  the  subject,  is  a  matter  of  much  importance.  It  has  a  direct  bearing 
on  this  case,  and  it  is  one  on  which  the  decisions  are  conflicting. 

The  second  case,  where  property  is  settled  upon  a  married  woman  for  life,  with  a 
power  of  disposing  of  it,  may  be  considered  under  three  heads. 

First,  when  the  married  woman  has  the  power  of  disposing  of  the  property  by 
deed  only ;  secondly,  where  [^96]  she  has  the  power  of  disposing  of  it  by  deed  or 
will ;  and  thirdly,  where  she  has  the  power  of  disposing  of  it  by  will  only.  Each  of 
these  is,  of  course,  divisible  into  these  two  cases,  first  when  she  has  and  secondly  whea 
she  has  not  executed  the  power. 

The  first  is  very  simple ;  if  she  has  executed  the  power  by  deed,  it  takes  efPect 
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aoooFding  to  the  deed,  aad  if  she  has  not  executed  the  power,  it  goes  as  in  default  of 
ftppointment. 

In  the  second,  where  the  married  woman  has  power  of  disposing  of  the  property 
bj  deed  or  will  and  does  not  exercise  the  power,  it  is  also  quite  clear  that  her 
creditors  can  take  nothing,  and  the  property  goes  as  in  default  of  appointment.  Her 
execution  of  the  power  by  deed,  during  her  lifetime,  takes  effect  of  course  according 
to  the  tenor  of  the  appointment,  and  lets  in  no  one  else ;  but  her  execution  of  the 
power  by  will,  when  she  has  the  power  to  dispose  of  it  by  deed  or  by  will,  raises  the 
question  now  before  me,  that  is,  whether  the  fact  of  executing  such  power  of  appoint- 
ment lets  in  her  general  creditors  to  require  payment  out  of  that  property,  although 
they  are  not  directly  appointees  of  the  property ;  that  is,  where  they  cannot  claim  it 
under  the  words  of  the  will.  Of  course,  if  this  were  the  propertv  of  a  man,  it  would 
become  assets  for  the  payment  of  his  general  creditors ;  this  has  been  decided  in 
JeTvney  v.  Andrews  (6  Mad.  264) ;  and  in  many  other  cases.  But  whether,  in  the  case 
of  a  married  woman,  the  appointment  lets  in  her  general  creditors  to  be  paid  out  of 
it,  appears  to  me  to  depend  on  exactly  the  same  principle  as  whether  the  separate 
property  to  which  a  married  [497]  woman  was  entitled  absolutely  becomes,  after  her 
death,  assets  applicable  to  the  payment  of  her  debts  generally.  And  this  appears  to 
me  to  depend  upon  the  answer  to  be  given  to  this  question,  viz.,  whether  the  doctrine 
of  the  Courts  of  Equity  on  this  subject  is,  that  when  a  married  woman  has  separate 
estate  she  stands  in  the  same  position  as  if  she  were  a.  feme  sole  generally.  In  other 
words,  whether  any  contract  she  has  entered  into  is  a  binding  contract,  provided  it 
can  be  satisfied  out  of  her  separate  estate,  though  entered  into  without  knowledge  of, 
or  upon  the  faith  of,  such  promise  for  its  fulfilment,  or,  on  the  other  hand,  whether 
the  capacity  of  acting  as  a  feme  »ole,  by  a  married  woman  having  separate  estate,  is 
confined  to  the  propertv  itself  and  to  acts  done  by  her  in  respect  of,  and  in  regard  to, 
the  property  itself.  The  difference  is  most  material,  and  the  cases  on  this  subject  are 
not  easily  to  be  reconciled  in  all  respects. 

After  giving  the  case  the  best  consideration  I  can,  and  reading  over  all  the  oases 
I  can  find  on  the  subject,  I  have  come  to  the  conclusion  that  the  only  mode  of 
reconciling  the  greater  mass  of  the  authorities  with  each  other,  and,  which  is  still 
more  important,  of  reconciling  them  with  the  fundamental  principles  regarding 
married  women,  is  to  answer  in  the  aflSrmative  the  second  branch  of  the  question  I 
have  stated,  that  is,  to  hold  that  such  separate  property  is  not,  after  the  death  of  the 
married  woman,  liable  to  pay  her  general  debts,  either  in  the  case  of  having  been 
absolutely  entitled  to  the  property,  or  her  having  only  a  life-estate  with  a  power  to 
dispose  of  it  by  deed  or  will  and  having  exercised  that  power  by  will. 

The  principle  of  the  Ck>urt  of  Equity  which  relates  to  this  subject,  in  my  opinion, 
is  that,  as  regards  her  separate  estate,  a  married  woman  is  a  feme  sole,  and  can  [498] 
act  as  such ;  out  this  is  only  so  far  as  is  consistent  with  the  other  principle,  viz.,  that 
a  married  woman  cannot  enter  into  a  contract.  These  principles  are  reconciled  in 
this  way : — Equity  attaches  to  the  separate  estate  of  the  married  woman  a  quality 
incidental  to  that  property,  viz.,  a  capacity  of  being  disposed  of  by  her ;  in  other 
words,  it  gives  her  a  power  of  dealing  with  that  property  as  she  nuy  think  fit.  But 
the  power  of  disposition  is  confined  to  the  property,  and  the  property  must  be  the 
subject-matter  that  she  deals  with ;  and  therefore,  if  she  makes  a  contract,  the  contract 
is  nothing,  unless  it  has  reference  directly  or  indirectly  to  that  property.  This  is,  in 
my  opinion,  the  extent  of  the  doctrine  of  equity  relating  to  the  separate  estate  of  a 
married  woman.  It  is  on  this  principle  that  every  bond,  promissory  note  and  promise 
to  pay  given  by  a  married  woman  has,  for  the  reason  I  have  already  stated,  been  held 
to  be  a  charge  made  by  her  on  her  separate  estate ;  that  is  to  say,  it  is  a  disposal  of 
BO  much  of  her  property,  the  whole  of  which,  if  she  pleased,  she  might  give  away. 
But  if  equity  goes  beyond  this,  it  appears  to  me  that  it  is  laying  down  this  principle ; 
that  when  a  married  woman  has  separate  estate,  she  may  bind  herself  by  contract 
exactly  as  a  feine  sole ;  or,  in  other  words,  that  the  possession  of  separate  property 
takes  away  the  distinction  between  a  feme  eoverte  and  a  feme  sole,  and  makes  them 
equally  able  to  contract  debts.  It  is  clear  that  this  implication  of  a  charge  cannot 
exist  in  the  mere  case  of  simple  contract  debts  without  a  word  said  or  written  to  shew 
that  the  separate  property  is  to  be  bound. 
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It  is  proper  to  point  out,  before  goiag  further  in  the  diacuarion  of  the  aathoritiei, 
the  manner  m  which  the  case  before  me  most  be  governed  by  the  oondnsion  to  be 
come  to  in  the  case  where  the  liability  of  the  sepuste  [499]  property  of  a  married 
woman,  in  which  she  had  the  absoluto  interest,  to  pay  her  general  debto,  is  to  be 
determined.  If,  in  that  case,  the  married  woman  had  given  a  promissory  note,  it 
would  hfive  been  a  charge  upon  her  separate  property,  for  the  reason  I  have  already 
stated,  and  because,  as  she  had  the  absolute  interest  in  it,  she  had  a  power  to  charge 
her  separate  property  after  her  death  in  any  way  she  pleased,  and  mi^t  do  so  by  a 
promissory  note;  but  when  she  is  entitled  for  life  only  and  can  only  charge  the 
property  after  her  death  by  deed  or  will,  the  promisaonr  note,  being  neither  a  deed 
nor  a  will,  has  no  effect  in  charging  the  property  after  her  decease.  During  her  life 
it  would  be  a  charge  upon  her  life-estate,  because  she  could  so  bind  her  life^etate,  but 
when  the  life-estate  had  no  longer  any  existence,  the  note  constitutes  no  charge  on 
the  property  at  all. 

After  a  careful  examination  of  the  authorities  on  this  subject,  I  do  not  ttdnk  that 
I  should  have  hesitated  long  in  the  conclusion  to  which  I  have  come  had  it  not  been 
for  the  learned  and  elaborate  judgment  of  Lord  Justice  Turner  in  Joknson  v.  GaUa^tr 
(30  L.  J.  (Chanc.)  298),  in  which  he  came  to  an  opposite  conclusion.  On  reading 
that  judgment,  it  seems  to  me  that  he  was  of  opinion  that  the  leading  case  on  this 
subject  was  Hulme  v.  Tenant  (1  Bro.  C.  C.  16),  and  that  this  decision  laid  down  the 
proposition  broadly  in  favor  of  this  view.  The  case  itself,  as  reported  in  Bro.  C.  G. 
(p.  16  (vol.  1) ),  came  twice  before  the  Court,  and  is  so  reported  as  to  give  a  foundation 
for  either  view  of  the  case.  As  I  considered  the  case  originally,  it  appeared  to  me 
that  the  principle  as  laid  down  by  Lord  Thurlow  in  that  case  was,  that  a  feme  eoeert 
could  act  with  respect  [600]  to  her  separate  property  as  a  feme  sole,  but,  if  without 
reference  to  her  separate  property,  she  entered  into  an  engagement  which  would  bind 
a  feme  sole,  this  would  have  no  eJETect  on  her  or  on  her  property.  The  Lord  Justice 
Turner,  in  his  judgment  in  Johnson  v.  Gallagher  (30  L.  J.  (Chanc.)  309),  considered 
that  Lord  Thurlow  distinctly  laid  down  the  opposite  doctrine,  that  is,  that  the 
separate  estates  of  married  women  were  liable  for  weir  general  enraigemente.  When 
I  refer  to  the  report  itself,  I  find  that  on  the  first  occasion  Lord  Thurlow  uses  these 
words : — "  It  is  not  like  the  case  of  an  infant,  who  is  incapable  of  acting ;  but,  in 
respect  to  a  feme  covert,  determined  cases  seem  to  go  thus  far:  that  the  general 
engagements  of  the  wife  shall  operate  upon  her  personal  property,  shall  apply  to  the 
rents  and  profits  of  her  real  estate,  and  that  her  trustees  shall  be  obliged  to  apply 
personal  estate  and  rents  and  profits,  when  they  arise,  to  the  satisfaction  of  such 
general  engagements."  On  the  second  occasion  the  reporter,  Mr.  Brown,  was  not 
present,  he  reports  it  ex  relatione  and  very  shoi'tly,  and  so  reported  it  does  state  the 
proposition  as  noticed  by  Lord  Justice  Turner.  I  doubt  whether  both  are  reconcilable : 
but  the  decree  is  not  to  the  effect  stated  in  the  second  part  of  the  Report,  for  the 
decree  merely  affects  the  rents  of  the  wife's  separate  estate,  which  were  settled  for 
her  separate  use  without  any  restraint  upon  anticipation,  and  as  the  wife  had  joined 
in  one  bond  and  had  alone  given  the  other  bond,  it  was  dear  that  she  thereby  intended 
to  bind  her  separate  estate,  and  that  she  did  bind  it  to  the  extent  of  her  power. 
Therefore  Lord  Thurlow's  decree  was  clearly  right  on  the  facts,  without  resorting  to 
the  doctrine  that  the  general  debte  of  a  feme  me  could  be  paid  out  of  her  separate 
estate.  I  must  therefore  consider  the  case  of  Huhne  v.  Teniuad  [601]  as  only  an 
authority  for  the  principle  as  I  have  stated  it,  and  that  it  is  in  this  limited  form  that 
it  is  confirmed  by  Sir  William  Grant  in  Heatley  v.  Thomas  (15  Yes.  596) ;  that  is,  that 
the  engagement  need  not  be  in  writing,  but  it  must  be  proved  that  it  was  entered 
into  with  an  intention  on  her  part  of  niaking  her  separate  estate  liable  to  discharge 
that  debt,  and  this  intention  will  be  inferred  from  the  mere  ciroumstance  of  contract- 
ing the  debt.  When  I  say  that  the  engagement  need  not  be  in  writing,  of  course 
there  is  this  qualification : — that  if  the  separate  property  of  the  married  woman  consist 
of  real  estate  only,  the  Statute  of  Frauds  applies  as  in  every  other  case  affecting  land ; 
but  if  she  have  an  absolute  interest  in  personalty  settled  to  her  separate  use,  then  a 
verbal  engagement  that  her  personal  estate  shall  be  liable  to  pay  the  debt  will 
bind  it. 

On  referring  to  the  other  case  I  find  two,  and  I  think  only  two,  which  support  the 
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doctrine  that  separate  estate  of  the  married  woman  is  liable  to  pay  her  eoneral  debts, 
for  in  Field  y.  Souie  (1  Rubs.  82),  on  which  the  Lord  Justice  Turner  relies,  Sir  John 
Leach  treats  the  debt  only  as  an  equitable  appointment  But  the  two  cases  to  which 
I  refer  confirm  the  doctrine  laid  down  by  Lonl  Justice  Turner  only  indirectly ;  these 
are  Anon.  (18  Yes.  258),  the  proper  name  of  which  appears  to  be  Brvare  v.  Femberton, 
and  Gregory  v.  Leekger  (6  Mad.  90).  These  are  cases  of  the  administration  of  the 
separate  estate  of  a  married  woman  after  her  decease,  and  it  appears  that  the  debts 
were  paid  pari  passu,  which  obviously  is  inconsistent  with  the  doctrine  of  paying  out 
of  the  separate  estate  only  those  debts  which  are  charged  upon  it,  as,  in  that  case, 
they  must  be  paid  according  to  their  priority ;  but  I  do  not  find  [60i2]  that  this  point 
was  argued  before  the  Court,  and  this  mode  of  administration  seems  to  me  to  have 
been  taken  inadvertently.  The  Lord  Justice  Turner  seems  to  consider  that  in  the 
case  of  Vaughan  v.  VaMerxtegen  (2  Drew.  165),  before  Vice-chancellor  Kindersley,  the 

ftrinciple  he  lays  down  was  adopted  and  acted  upon.  But  I  do  not  so  understand  it. 
n  Vaughan  v.  Fanderstegen  the  Vioe-Chancellor  decided  that  a  married  woman,  having 
a  life-estate  in  personalty  to  her  separate  use  with  a  general  power  of  appointment 
by  will,  does  not,  by  exercising  that  power,  make  the  property  applicable  to  the  pav- 
ment  of  her  engagements  in  the  nature  of  debts,  viz.,  of  such  engagements  as  would 
be  charges  on  her  separate  estate,  and  in  pages  176-7  he  uses  these  words  : — 

"  The  appointees  resist  this  dam  on  several  grounds.  1st.  They  insist  that  the 
principle  is  not  applicable  even  in  the  case  of  a  man  where  (as  in  the  present  case)  the 
power  is  not  only  to  be  exercised  by  will  and  not  by  deed.  No  authority  whatever 
is  adduced  in  support  of  this  proposition.  It  is  admitted  that  if  the  power  authorizes 
its  being  executed  by  deed  or  will  and  the  donee  exercises  it  by  will,  the  principle 
will  apj^y.  Now  it  is  not  the  mere  possession  of  the  power  but  the  exercise  of  the 
power  which  can  ever  give  occasion  to  the  application  of  the  principle,  and  if  it  will 
be  applied  at  all  where  the  power  is  exercised  by  will,  I  do  not  see  what  difference 
it  can  make  whether  the  power  did  or  did  not  authorize  the  exercise  by  deed  as  well 
as  by  will."  Therefore  it  is  clear,  in  the  view  of  Vioe-Chancellor  Kindersley,  that 
this  case  must  be  decided  exactly  the  same,  whether  the  married  woman  had  power 
to  dispose  of  the  property  by  deed  or  will  or  by  will  only,  provided  she  exercised  the 
power  by  will  I  agree  with  everything  the  Vioe-Chancellor  has  said  in  that  case 
with  respect  to  the  execution  of  powers. 

[603]  The  result  is  that,  in  my  opinion,  the  rule  is  that  the  liability  of  the 
separate  estate  of  a  married  woman  is  only  created  by  something  which  operates  as  a 
specific  charge  upon  it,  and  that  this  charge  can  be  produced  only  by  an  intention  on 
we  part  of  the  married  woman  to  create  such  a  charge. 

I  adopt  the  expression  of  the  Viee-Chancellor  Sir  John  Leach,  in  Stuart  v.  Kirkuxil 
(3  Madd.  387),  viz.,  "that  &feine  covert  being  incapable  of  contract,  this  Court  cannot 
subject  her  separate  property  to  general  demands,  but  that,  as  incident  to  the  power 
of  enjoyment  of  separate  property,  she  has  a  power  to  appoint  it,  and  that  this  Court 
will  consider  a  security  executed  by  her  as  an  appointment  pro  tamio  of  her  separate 
estate."  The  only  alteration  I  should  wish  to  make  would  be,  to  substitute  another 
word  for  the  word  "  appointment,"  because  it  is  not  the  execution  of  a  power,  it  is  a 
disposal  pro  tanto  of  her  separate  estate,  which  she  has  the  power  of  disposing  of. 

I  do  not  think  it  necessary  to  cite  in  detail  the  other  oases,  all  of  which  I  have 
carefully  examined  and,  as  they  appear  to  me,  support  the  view  I  have  stated.  I 
think,  as  I  have  stated,  that  this  view  is  taken  by  the  Vice-Chancellor  Kindersley  in 
Faughan  v.  Fanderstegen,  and  by  me  in  following  that  decision,  and  it  appears  to  me 
to  be  the  only  mode  by  which  the  authorities  can  be  reconciled  with  principle. 

It  follows,  of  course,  in  my  opinion,  where  a  married  woman  has  an  estate  for  life 
only  and  a  power  of  disposition  after  her  decease,  by  will  only,  that  this  separate 
property  will  not,  after  her  decease,  be  liable  to  pay  her  general  creditors,  and  also 
that  in  the  administration  of  the  separate  estate  of  a  married  woman  after  her  decease 
[504]  the  debts  are  to  be  paid  in  order  of  priority  and  not  pari  passu. 

I  have  given  to  this  subject  the  best  attention  I  have  been  able,  and  such  is  the 
conclusion  to  which  I  have  arrived.  I  regret  that  the  smallness  of  the  amount  in 
question  in  this  case  is  such  as  to  render  the  probability  of  an  appeal  to  the  highest 
tribunal  very  remote ;  but  I  have,  on  this  account,  given  the  subject,  if  possible,  more 
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oonaideration  than  I  should  otherwise  have  done.  The  oonsaqaenoe  of  my  decision 
is  that  the  promissory  note  given  by  Elizabeth  Rowoliffe  did  not  constitatfl  any  cham 
on  her  separate  estate,  and  that  the  claim  of  Mr.  Bridge  in  respect  of  it  cannot  be 
allowed.  In  other  respects  the  decree  is  settled.  (Notk. — See  12  JnriM,  part  2, 
p.  243.) 

[6M]    Cooper  v.  Macdonxld.    Ifoy  28, 1866. 

Under  a  power  to  the  survivor  to  appoint  new  trustees,  the  Court  held,  upon  the 
terms  of  the  power,  that  surviving  trustees,  appointed  by  the  Court  and  not  under 
the  power,  had  no  authority  to  exercise  it. 

The  testator  died  in  1862,  having  devised  his  estate  to  four  trustees,  whom  he 
appointed  his  executors. 

The  testator's  will  contained  the  following  power  to  appoint  new  trustees : — 

He  declared  that  if  the  trustees  thereinoefore  named,  or  either  of  them,  or  any 
trustees  or  trustee  to  be  appointed  under  the  now  stating  clause,  should  die  or  be 
unwilling  or  incompetent. to  execute  the  trusts  of  the  said  will,  it  should  be  lawful 
for  his  said  wife,  in  her  lifetime,  and  for  the  surviving  trustees  or  trustee  (if  any) 
after  her  decease,  whether  retiring  from  the  oi&ce  of  trustee  or  not,  and  if  none,  for 
the  executors  or  administrators  of  the  last  surviving  trustee,  to  appoint,  by  [606] 
any  writing  under  his  hands  or  hand,  any  fit  person  or  persons  to  fill  the  office  of  the 
deceased,  retiring  or  incompetent  trustee  or  trustees,  but  no  such  appointment  should 
take  place  after  hia  said  wife's  decease  without  the  concurrence  in  writing  of  die 
major  part  of  his  children  who  should  be  then  of  age  and  in  England ;  and  such 
trustees  or  trustee  so  to  be  appointed  should  have,  execute  and  exercise  the  same 
trusts,  powers  or  authorities  as  if  they  or  he  had  bera  originally  appointed,  and  the 
surviving  acting  trustees  or  trustee  for  the  time  being  should  be  fully  competent  to 
execute  and  exercise  all  the  trusts  and  powers  thereby  given  until  another  trustee  or 
other  trustees  was  or  were  appointed,  and  the  majority  of  the  acting  trustees  for  the 
time  being  should  bind  the  minority. 

In  1863  one  of  the  trustees  hao  disclaimed,  another  had  died,  and  a  third  was 
desirous  of  being  discharged,  and  thereupon  the  Court  appointed  two  new  trustees 
to  act  with  John  Maodonald,  the  last  original  trustee. 

John  Macdonald  died  in  1866,  and  a  petition  was  now  presented  to  appoint  a  new 
trustee  in  his  place. 

The  widow  being  dead,  the  surviving  trustees  claimed,  under  the  terms  of  the 
power,  the  right  to  appoint  the  trustee  with  the  consent  of  the  children. 

Mr.  Soutngate,  Mr.  Selwyn,  Mr.  Baggallay,  Mr.  Beavan,  Mr.  Everett  and  Mr. 
Speed,  for  different  parties. 

The  Master  of  the  Bolls  [Lord  Bomilly]  held  that  die  surviving  trustees, 
having  been  appointed  by  the  Court  and  not  under  the  power,  had  no  authority  to 
nominate  new  trustees,  and  he  directed  a  reference  to  appoint  new  trustees. 

[606]    Paterson  v.  Paterson.    April  21,  23,  21,  1866. 

[S.  C.  L.  R.  2  Eq.  31 ;  35  L.  J.  Ch.  618 ;  U  L.  T.  320 ;  14  W.  R.  601.    For  subse- 

Juent  proceedings,  see  S.  G.  sub  nom.  Bristoio  v.  Booth,  L.  B.  5  C.  P.  80;  39 
,.  J.  C.  P.  47 ;  21  L.  T.  427  ;  18  W.  R.  138.] 

A.  B.,  being  tenant  on  the  rolls  of  copyholds  held  in  trust,  devised  them  to  C.  D., 
who  disclaimed.  The  Court  having  made  an  order,  under  the  Trustee  Act,  in  the 
absence  of  the  lord  of  the  manor,  vesting  the  copyholds  in  a  new  trustee :  Held, 
that  the  order  was  regular  in  form,  and  that  it  did  not  prejudice  the  right  of  the 
lord. 

Whether  two  fines  were  payable  to  the  lord  on  the  admission  of  the  new  trustee 
qucere,  but  semile  not. 

In  1817  Peter  Paterson  the  elder  was  admitted  tenant  to  some  borough  English 
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property  held  of  the  manor  of  Woodford  in  Essex.  He  died  in  1860,  having  devised 
this  property  to  Peter  Paterson  the  younger  upon  certain  trusts. 

In  1861  Peter  Paterson  the  younger  was  admitted  tenant  of  the  property,  to  hold 
according  to  the  tenor  and  effect  of  the  will  and  according  to  the  custom  of  the 
manor. 

In  1864  Peter  Paterson  the  younger  died,  having  devised  his  real  estate  to  his 
widow  in  fee,  and  she  in  1865  disclaimed  the  devise  of  the  copyholds. 

The  parties  beneficially  interested  presented  a  petition  to  the  Court  under  the 
Trustee  Act  (13  &  14  Vict  c.  60),  and,  in  the  absence  of  the  lord  of  the  manor  of 
Woodford,  the  Court,  on  the  3d  of  June  1865,  ordered  as  follows  : — "That  Abraham 
Booth  be  appointed  a  trustee  of  the  will  of  Peter  Paterson  the  elder,  so  far  as  related 
to  the  copyhold  and  customary  hereditaments  devised  thereby,  in  substitution  for 
Peter  Paterson  the  younger  deceased.  And  it  is  ordered  that  all  the  estate  and 
interest  in  these  copyhold  or  customary  hereditaments  devised  by  the  vrill  of  Peter 
Paterson  the  elder,  which  would  have  vested  in  Sarah  Paterson,  if  she  had  accepted 
the  devise  of  the  same  hereditaments  in  the  said  will  of  the  said  Peter  Paterson  the 
younger  contained,  do  vest  in  the  said  Abraham  Booth,  upon  the  [607]  trusts  by  the 
said  will  and  codicil  of  the  said  Peter  Paterson  the  elder  declared  concerning  the 
same,  or  such  of  them  as  are  now  subsisting  and  capable  of  taking  effect." 

Upon  Mr.  Booth's  applying  to  be  admitted  tenant  to  the  property,  the  lord  of  the 
manor  required  to  be  paid  two  fines. 

Mr.  Booth  declined  to  pay  the  two  fines,  and  he  obtained  from  the  Court  of 
Queen's  Bench  a  rule  against  the  lord  of  the  manor  to  shew  cause  why  a  mandamus 
should  not  issue  to  compel  him  to  admit  him.     This  rule  had  not  yet  been  argued. 

The  lord  of  the  manor  now  presented  a  petition  stating  that  he  was  advised  that 
the  order  of  the  3d  June  1865  was  informal  and  irregular  and  was  not  in  accordance 
with  the  Trustee  Act,  1850,  and  that  no  order  could,  under  that  Act,  be  made  to 
vest  copyholds  in  the  manner  such  order  purported  to  do  without  the  consent  of  the 
lord  of  the  manor,  and  that  such  consent  had  not  been  obtained  or  given,  and  that 
such  an  order  must,  in  all  cases,  be  subject  to  the  usual  payments  for  fines  and  fees. 
He  also  stated  that  the  legal  estate  in  the  copyholds  was  vested  in  Peter  Paterson 
the  son  by  his  admission  of  the  24th  December  1861,  and  that  it  made  no  difference, 
in  regard  to  the  lord  of  the  manor  and  to  the  fines  and  fees,  whether  he  was  admitted 
as  trustee  or  in  his  own  right.  That  he  was  advised  that  although  the  order  of  the 
3d  of  June  1865  was  informal  and  irregular,  the  Court  of  Queen  s  Bench  could  not, 
on  the  argument  of  the  rule,  entertain  the  question  as  to  whether  it  was  informal  or 
irregular  but  would  treat  it  as  formal  and  regular  in  all  respects.  That  the  Petitioner 
would  not  be  able  successfully  to  resist  the  issuing  of  a  writ  of  [608]  mandamus 
directing  them  .to  admit  Mr.  Booth,  and  that  they  might  thereby  lose  the  fines 
properly  payable  by  Mr.  Booth  on  his  admission  to  the  copyholds. 

The  petition  prayed  that  the  order  of  the  3d  of  June  1865  might  be  discharged 
or  reversed,  and  that,  if  necessary,  the  petition  upon  which  it  was  made  might  be 
reheard,  and  for  costs. 

Mr.  Selwyn  and  Mr.  Nalder,  for  the  lord  of  the  manor.  Two  fines  are  payable 
upon  the  admission  of  Booth.  The  effect  of  the  disclaimer  of  the  devisee  was,  to  vest 
the  copyhold  in  the  heir ;  and  considering  the  case,  first,  independently  of  the  Trustee 
Act  (13  &  14  Vict.  c.  60),  there  would  be  one  fine  payable  on  the  admission  of  the 
heir  and  one  upon  his  surrender  and  the  admission  of  Booth.  The  heir,  it  is  true, 
might  surrender  to  the  lord  to  the  use  of  another  without  being  admitted,  but  that 
"  cannot  prejudice  the  lord  of  his  fine  due  to  him  by  the  custom  of  the  manor  upon 
the  descent;"  Brown's  case  (4  Rep.  22  b.) ;  Morse  v.  Faulkner  (1  Anstruther,  p.  13) ; 
Cruise,  Dig.  (vol.  1  (4th  edit.)  p.  292). 

But  the  lord's  right  is  not  affected  by  the  Trustee  Act  (13  &  14  Vict.  c.  60).  By 
the  34th  section  the  Court  may  direct  that  "  lands  subject  to  the  trust  shall  vest  in 
the  "  new  trustee,  and  the  order  is  to  have  the  same  effect  as  if  the  previous  trustee 
"  had  duly  executed  all  proper  conveyances  "  of  such  land.  By  the  interpretation 
clause  (s.  2),  the  word  "  land  "  includes  copyholds,  and  the  word  "  conveyance  " 
includes  "  surrenders  and  other  acts  which  a  tenant  of  customary  or  copyhold  lands 
can  himself  perform,  preparatory  to  or  in  aid  of  a  complete  assurance  of  such  customary 
B.  VIII,— 32 
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or  copyhold  lands."  The  28th  section  [509]  does  not  apply,  for  the  order  was  not 
made  with  the  consent  of  the  lord,  and  it  does  not  appoint  a  person  to  convey.  Even 
if  it  did  apply,  it  imposes  no  obligation  on  the  lord  to  admit  except  subject  to  "  the 
usual  payments."  There  have  mea  two  devolutions  of  title,  and  therefore  two  fines 
were  payable,  which  cannot  be  recovered  in  an  action  of  debt;  Gilbert's  Tenures 
(p.  292). 

The  order  ought  to  be  discharged  or  varied  in  form,  for  while  it  stands  the  Court 
of  law  will  be  bound  by  it. 

They  also  cited  Scriven  on  C!opyholds  (p.  342  (4th  ed.) ) ;  Lord  Londe^xtrough  v. 
Foder  (3  Best  &  Sm.  80-5) ;  In  re  Hmeard  (3  W.  Rep.  605) ;  In  re  FUteroft  (1  Jor. 
(N.  S.)  418) ;  Cooper  v.  Jmes  (25  L.  J.  (Chanc.)  240) ;  Re  Houard  (3  W.  Rep.  605); 
BromJs  case  (4  Rep.  22);  Gilbert's  Tenures  (p.  292);  Lewin  on  Trusts  (p.  179);  1 
Vict.  c.  26,  s.  3. 

Mr.  Joshua  Williams  and  Mr.  C.  Browne,  amtrL  The  only  question  that  can 
be  now  determined  is,  the  regularity  of  the  order  of  3d  of  June  1866.  That  order 
is  in  the  usual  form  and  it  was  properly  made  ex  parte,  for  the  lord  could  not  appear 
or  oppose  it;  Ayles  v.  Cox  (17  Beav.  584).  The  question  as  to  fines  is  not  to  be 
determined  here  but  in  a  Court  of  law,  and  this  order  cannot  affect  that  question  or 
prejudice  the  rights  of  the  lord. 

The  lord  cannot  insist  on  payment  of  the  fine  as  a  condition  precedent  to 
admission ;  he  is  not  to  be  the  judge  of  the  amount  payable  to  him  but  is  bound  to 
admit,  and  he  may  then  enforce  payment  of  the  proper  [610]  fines  either  by  action 
or  by  seizure  of  the  land.  Here  there  cannot  be  said  to  be  two  descents,  the  land 
descended  originally  on  the  heir  on  trust  and  subject  to  the  right  of  the  devisee  in 
trust  to  be  admitted,  and  the  Court,  under  the  32d  section,  has  merely  substituted 
another  trustee  and  vested  in  him  the  right  of  the  prior  trustee  to  be  admitted. 

They  cited  Watkins  on  Copyholds  (vol.  1,  p.  255) ;  Beg.  v.  WUledey  (2  EIL  &  R 
924) ;  In  re  FlUcroft  (1  Jur.  (N.  S.)  418) ;  In  re  Hurst  (Seton  on  Decrees,  799) ;  Glm 
V.  BiAardson  (2  De  G.  M.  &  G.  658). 

Mr.  Ellis,  Mr.  Speed  and  Mr.  Pontifez,  for  other  parties  beneficially  interested. 

Mr.  Selwyn,  in  reply.  The  fines  were  payable  on  admission  and  the  lord  is 
justified  in  refusing  to  admit  until  he  has  been  paid. 

This  order  prejudices  the  lord's  right  in  a  Court  of  law ;  a  Court  of  law  would 
assume  its  regularity  and  that  it  was  made  in  the  presence  or  with  the  consent  of  the 
lord.  The  order  represents  that  there  is  only  one  devolution  of  title,  whereas  there 
have  been  two,  and  it  orders  the  estate,  which  would  have  vested  in  the  widow  if  she 
had  not  disclaimed,  shall  vest  in  Booth.  She  was  not  the  trustee  in  whose  palace 
Booth  was  appointed,  but  the  heir  was  such  trustee.  He  referred  to  Beg.  v.  Jrikon 
(3  Beat  &  Sm.  201) ;  Toimsoa  v.  TiekeU  (3  Barn.  &  Aid.  31). 

[611]  April  24.  The  Master  of  the  Rolls  [Lord  Romilly],  I  have  considered 
this  case  and  the  authorities,  and  I  intend  to  express  an  opinion,  to  some  extent  only, 
on  this  matter. 

It  is  an  application  by  the  lord  of  the  manor  praying  that  the  vesting  order  made 
by  me  on  the  3d  of  June  1866  may  be  discharged.  For  that  purpose  the  lord  comes 
before  me  and  points  out  that  he  is  entitled  to  double  fines. 

I  am  of  opinion  that  the  form  of  that  order  is  quite  right,  and  that  it  is  in  the 
form  in  which  I  have  made  many  orders,  and  that  it  is  the  ordinary  form  in  which 
the  appointment  of  new  trustees  of  copyholds  is  usually  made  by  this  Court  I  am 
also  of  opinion  that  the  cestuis  que  trust  were  wisely  advised  that  the  lord  ought  not 
to  be  served  with  their  petition,  and  that  it  was  not  a  proper  occasion  to  discuss  the 
rights  of  the  lord  of  the  manor  upon  the  hearing  of  the  petition  for  the  appointment 
of  a  new  trustee.  I  am  also  of  opinion  that  that  order  has  not  prejudiced  the  lord  in 
the  sUghtest  degree,  and  that  if  he  is  entitled  to  double  fines  and  bring  his  action  to 
recover  them,  the  form  of  my  order  will  not  affect  his  rights. 

I  have  also  listened  carefully  to  all  the  arguments  of  the  Petitioners'  counsel,  hut 
they  have  failed  to  prove  that  there  have  been  two  devolutions  of  title  in  this  case. 
No  doubt  if  I  were  to  make  two  devolutions  of  title  in  my  order  it  would  be  veiy 
advantageous  to  the  lord  of  the  manor ;  but  I  am  not  entitled  to  do  it,  nor  am  I  aware 
that  the  lord  is  entitled  to  require  a  fine  to  be  paid  on  the  substitution  of  one  trustee 
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for  another,  provided  there  has  been  no  admittance.  If  there  has  [612]  been  an 
admittance  of  the  first  trustee,  there  can  be  no  question  but  that  the  lord  would  be 
entitled  to  a  fine  on  the  admission  of  the  second. 

If  this  Ckxirt  appointed  a  new  trustee  who  died  before  admittance  and  the  Court 
then  appointed  another  trustee,  I  am  not  aware  that  that  would  be  a  devolution  of 
title  which  would  entitle  the  lord  to  a  fine,  but  where  there  is  a  distinct  devolution  of 
title  he  is  entitled  to  it 

I  am  disposed  to  think  that  the  view  taken  by  Mr.  Joshua  Williams  is  the  correct 
one,  namely,  that  the  copyhold  descends  to  the  heir  subject  to  the  right  of  the 
devisee  to  be  admitted,  and  that  the  Ck>urt  has  substituted  another  person  for  such 
devisee. 

I  am  of  opinion  that  the  form  of  the  order  is  correct,  that  it  was  not  intended  to 
prejudice,  ana  that  it  does  not  prejudice,  the  rights  of  the  lord  if  he  should  bring  his 
action,  and  I  certainly  do  not  intend  to  prejudice  his  rights ;  but  I  consider  this  to 
be  the  proper  form  of  order  and  that  it  would  have  been  wrong  to  have  served  the 
lord  with  the  petition  for  obtaining  it  I  have  been  obliged  to  hear  the  points  argued 
in  order  to  consider  if  the  order  was  right  but  the  only  order  I  can  make  on  this 
occasion  is,  to  dismiss  this  petition  with  costs. 

[613]    Glkmbnts  v.  Welles.    Dee.  13,  1865. 

[S.  C.  L.  R  1  Eq.  200 ;  36  L.  J.  Ch.  266 ;  13  L.  T.  648 ;  14  W.  E.  187. 
Distinguished,  Evans  v.  Daeia,  1878,  10  Ch.  D.  748.) 

The  assignee  of  an  under-lease  held  to  have  constructive  notice  of  a  covenant  in  restraint 
of  trade  contained  in  an  assignment  of  the  original  lease,  he  having  precluded  him- 
self, by  agreement  from  examining  the  prior  title. 

In  1857  the  Plaintiff  Clements  carried  on  the  business  of  hairdresser  on  premises 
situate  in  Leicester  Street,  which  he  held  for  a  term  of  twenty-one  years. 

By  an  indenture  dated  the  1st  of  June  1860  the  Plaintiff,  Clements,  assigned  the 
residue  of  the  term  to  Welles  in  consideration  of  X250.  And  Welles  thereby,  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  did  covenant,  promise  and 
agree,  to  and  with  the  Plaintiff,  his  executors,  administrators  and  assigns,  that  he, 
Welles,  his  executors,  administrators  or  assigns,  or  under-tenants,  should  not  nor 
would,  during  the  said  term,  carry  on,  on  the  said  premises  thereby  assigned,  the 
trade  or  business  of  a  hairdresser. 

The  Plaintiff  afterwards  carried  on  his  business  in  Tichbourne  Street  which  was 
not  far  distant  from  Leicester  Street,  and  the  object  of  the  covenant  was,  to  prevent 
anyone  setting  up  in  business  as  a  hairdresser  on  the  premises  in  Leicester  Street, 
where  that  business  had,  for  a  considerable  time,  been  carried  on  by  the  Plaintiff,  and 
thereby  availing  himself  of  the  Plaintiff's  connexion  in  business. 

By  an  indenture,  dated  the  Btfa  of  June  1860,  Welles  granted  an  under-lease  of 
the  premises  at  Leicester  Street  for  seventeen  years  to  Filippo  Ghio,  who  covenanted 
that  he,  his  executors,  administrators  and  assigns,  would  not  exercise  or  carry  on 
upon  the  premises,  or  permit  to  be  exercised  or  carried  on  therein,  any  art,  trade  or 
business  whatsoever,  except  that  of  a  tailor. 

[614j  By  an  indenture,  dated  the  29th  of  November  1861,  Welles  assigned  all  his 
interest  in  the  premises  (subject  to  the  under-lease  to  Ohio)  to  Mr.  Hall. 

Ohio's  under-lease  became  vested  in  Devick,  and,  in  April  1865,  the  Defendant 
Sheat  (a  hairdresser)  agreed  to  purchase  it  from  Devick ;  but  the  agreement  for  the 
purchase  provided  that  the  Defendant  should  not  require  the  production  of  any  title 
anterior  to  the  indenture  of  the  6th  of  June  1860,  nor  any  evidence  of  the  lessor's 
title  to  grant  the  same. 

Sheat's  solicitor  required  the  vendor's  solicitor  to  obtain  from  the  lessor  of  the 
lease  of  the  6th  day  of  June  1860  his  consent  to  his  using  the  premises  for  the 
business  of  a  hairdresser  and  perfumer,  and,  on  the  24th  day  of  April  1865,  he  received 
the  following  permission  so  to  use  the  premises : — 
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"Whereas  Edmand  Lionel  Welles,  the  grantor  of  the  lease  of  No.  19  Leioerter 
Street,  Begent  Street,  to  PhiUipo  Ghio,  dated  the  6th  day  of  June  1860  (which  lease 
has  since  been  assigned  to  Joseph  Devick),  has  since  assigned  all  his  interest  in  the 
said  premises  to  me,  by  a  certain  deed  bearing  date  the  29th  day  of  November  1861 : 
Now  therefore  I  do  hereby  consent  to  Joseph  Devick,  or  his  under-tenants  or  assigns, 
carrying  on  in  and  upon  the  said  premises  the  trade  or  business  of  a  hairdresser  and 
perfumer.  "  W.  BL  Hall." 

"21th  day  of  April  1865." 

The  under-lease  was  thereupon  assigned  hy  Devick  to  Sheat,  who  commenced 
fitting  up  the  premises  for  the  purpose  of  carrying  on  his  business  of  hairdresser  and 
perfumer  there. 

[516]  The  Plaintiff  filed  this  bill  on  the  10th  of  May  1865  against  Welles  and 
Sheat,  praying  that  Welles  might  specifically  perform  the  covenant  in  the  deed  of 
the  Ist  of  June  1860,  against  carrying  on  the  trade  or  business  of  a  hairdresser  on 
the  premises  in  Leicester  Street  and  for  damages,  and  for  an  injunction  to  restrain 
Sheat  from  carrying  on  that  trade  on  the  same  premises. 

Mr.  Bag^llav  and  Mr.  Terrell,  for  the  Plaintiff.     The  Defendant  Sheat,  having 

Erecluded  himself  from  looking  into  the  title  to  the  property,  cannot  now  say  that 
e  is  a  purchaser  without  notice;  Bobton  v.  Flight  (34  Beav.  110);  Parker  v.  fFhi/U 
(1  Hem.  &  Mel.  167) ;  and  see  Pdo  v.  Hammond  (30  Beav.  495) ;  and  Worthingftm  v. 
Morgan,  (16  Sim.  547).  He  has  therefore  constructive  notice  of  the  covenant,  and 
whether  it  runs  with  the  land  or  not  it  is  binding  on  him  with  this  notice ;  Tvlk  v. 
Moxhay  (11  Beav.  571,  and  2  Phil.  774). 

Secondly.  Welles,  the  original  covenantee,  has  properly  been  made  a  party,  for 
his  liability  is  such  that  he  could  never  get  rid  of  it  by  assignment. 

Mr.  Jessel  and  Mr.  G.  Hall,  for  Welles,  submitted  that  having  parted  with  all 
his  interest  and  being  in  no  default,  he  had  improperly  been  made  a  party  to  this 
suit. 

Mr.  Southgate  and  Mr.  J.  Simmonds,  for  Sheat,  submitted  that  he  had  taken 
every  reasonable  and  practicable  precaution  in  the  matter;  that  the  covenant  in 
question  was  not  binding  on  him  because  he  had  no  notice  or  knowledge  or  means  of 
notice  or  knowledge  thereof  until  after  he  had  completed  his  purchase  of  the  \JSiS\ 
premises ;  that  the  covenant  could  not  be  binding  on  him  even  if  he  had  had  notice 
of  it,  as  it  only  purported  to  restrain  Welles,  his  executors,  administrators  or  assigns, 
or  under-tenants,  and  that  Sheat  occupied  the  premises  as  under-tenant  of  Hall,  and 
in  no  other  character ;  that  the  covenant  was  purely  personal  and  could  not  run  with 
the  land,  either  at  law  in  the  strict  sense  of  the  term  or  in  equity  with  notice,  and 
that  Welles,  and  his  executors  or  administrators,  could  alone  be  made  liable  for  any 
breach  of  such  coveuant  They  also  submitted  that  the  covenant  was  void,  as  an 
unreasonable  restraint  of  trade,  and  also  because  it  was  founded  on  no  sufficient 
consideration.  The  cited  Smith's  Leading  Cases  (p.  74),  and  Flight  v.  Barton,  (3  MyL 
&  K.  282). 

The  Master  of  the  Bolls  [Sir  John  Bomilly].  I  am  of  opinion  that  as  against 
the  Defendant  Sheat  the  Plaintiff  is  entitled  to  an  injunction.  If  it  were  not  so, 
and  I  were  to  accede  to  the  argument  on  his  behalf,  olwerve  what  the  consequences 
would  be.  If  a  builder,  having  erected  a  house,  granted  a  lease  of  it  to  another 
person,  and  in  order  that  his  adjoining  house  might  not  be  injured,  he  introduced 
into  the  lease  a  covenant  that  the  lessee  would  not  carry  on  noxious  trades  in  it,  such 
as  that  of  a  soap-boiler,  the  lessee  might  grant  an  under-lease  of  the  property  to 
another  person  discharged  from  the  covenant,  who  might  carry  on  any  species  of 
trade  on  the  premises,  provided  that  other  persons  did  not  look  into  the  title  of  his 
lessor,  so  that  the  whole  covenant  would  become  useless.  I  am  of  opinion  that  this 
is  not  so,  and  that  the  fact  of  ajperson  granting  an  under-lease  does  not  put  the 
under-lessee  in  any  different  [617]  position  from  that  of  the  person  granting  it,  and 
who  has  distinct  and  positive  notice  of  and  is  bound  by  all  the  covenants  contained  in 
the  original  lease. 

In  this  case,  though  it  is  hard  on  Sheat,  because  he  knew  nothing  of  the  matter 
and  acted  perfectly  bond  fide,  yet  when  he  found  that  no  trade  except  that  of  tailor 
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could  be  oarried  on  upon  the  premises,  he  applied  for  a  licence,  which  was  given,  and 
I  am  of  opinion  that  he  thereby  had  constructive  notice  of  the  covenant  prohibiting 
other  trades.  He  applied  to  Mr.  Hall,  knowing  that  he  was  the  person  to  apply  to 
for  the  licence,  and  the  licence  refers  to  the  assignment  of  the  29th  of  November 
1861,  which  was  the  assignment  from  Welles  to  Hall  of  the  interest  in  the  property 
which  had  been  assigned  to  Welles  by  the  Plaintiff,  and  which  assignment  contains 
the  covenant  in  question. 

Mr.  Sheat,  therefore,  had  constructive  notice  of  this  covenant,  and  he  cannot  now 
say  he  is  at  liberty  to  carry  on  the  trade  of  hairdresser  on  the  premises.  I  must 
therefore  make  a  decree  for  a  perpetual  injunction  against  him. 

But  I  must  dismiss  the  bill  as  against  Welles,  who  is  not  in  default.  He  has  done 
no  act  which  could  mislead  anyone ;  he  has  granted  an  under-lease  with  a  covenant  on 
the  part  of  the  lessee  that  no  trade  shall  be  carried  on  upon  the  premises  except  that 
of  a  tailor.  He  has  since  assigned  all  his  interest  to  another  person,  who,  when 
applied  to  for  a  licence,  ought  to  have  refused  it.  Welles  has  not  broken  the 
covenant,  and  he  does  not  intend  to  do  so,  and  there  is  no  case  made  for  bringing  him 
here.    I  must  dismiss  the  bill  against  him,  with  costs. 

[618]    In  re  LONDON,  Hamburg,  &c.,  Bank.    Emmerson's  Case.    Toombs'  Case. 

May  2,  24,  1866. 

[S.  C.  L.  R.  2  Eq.  231 ;  reversed  on  appeal,  L.  B.  1  Ch.  433;  36  L.  J.  Ch.  177; 
14  L.  T.  746 ;  12  Jur.  (N.  S.)  592  ;  14  W.  R.  905.  See  Chapman  v.  Shepherd,  1867, 
L.  R  2  C.  P.  238;  Musgrave  v.  Earl's  case,  1867,  L.  R.  5  Eq.  204;  Paine  v. 
Hutehinsm,  1868,  L.  R.  3  Ch.  391  ;  In  re  London  and  Manchester  Industrial  Assoda- 
«on,  1875,  1  Ch.  D.  471 ;  In  re  Oriental  Sank  Cffrporation,  1884,  28  Ch.  D.  640.] 

The  first  appearance  of  the  advertisement  to  wind  up  a  company  determines  the 
position  of  all  the  shareholders,  but  up  to  that  time  it  is  open  to  them  to  deal 
exactly  as  if  the  company  were  not  about  to  be  wound  up,  provided  the  transaction 
be  bond  fide. 

A.  sold  shares  in  a  company  to  B.,  both  being  ignorant  at  the  time  that  a  petition  had 
been  presented  to  wind  up  the  company,  and  upon  which  an  order  was  subse- 
quentfy  made.  Held  that,  notwithstanding  the  84th  and  114th  sections  of  "The 
Companies'  Act,  1862,"  there  was  a  valid  and  binding  sale. 

Under  the  above  circumstances,  the  Master  of  the  Rolls  held  that  he  had  authority 
under  that  Act  to  deal  with  the  case,  and  he  placed  the  purchaser  on  the  list  in 
lieu  of  the  vendor,  whose  name  had  remained  on  the  register.  The  Lords  Justices 
concurred  in  thinking  that  the  Court  had  such  authority,  but  held  that  the 
circumstances  were  such  that  the  Court  could  not  specifically  perform  the  contract. 

Practice  as  to  appointing  provisional  liquidators. 

Emmerson's  cose  was  as  follows : — 

On  the  6th  of  April  1865  Mr.  Ward  sold  twenty  shares  in  this  company  to 
Mr.  Emmerson  for  £90,  and  the  bought  note  was  dated  the  11th  of  April  The 
vendor  executed  the  transfer,  and  the  purchaser  paid  the  consideration  money,  but 
the  transfer  had  never  been  registered,  in  consequence  of  an  order  having  been  made 
to  wind  up  the  company.  It  was  admitted  that  the  sale  was  perfectly  bmdfide,  both 
parties  being  ignorant,  at  the  time  of  the  sale,  that  a  petition  had  been  presented  to 
wind  up  the  company. 

The  facts,  however,  turned  out  to  be  that,  prior  to  the  contract,  and  on  the  26th 
of  March  1865,  a  petition  had  been  presented  to  wind  up  the  company,  that  the 
petition  had  been  first  advertised  in  the  Times  and  Gazette  on  the  11th  of  April,  and 
that  an  order  to  wind  up  the  company  had  been  made  on  the  22d  of  April.  The 
consequence  of  this  was  that  the  transfer  of  the  shares  could  not  be  registered,  and 
that  the  name  of  Mr.  [619]  Ward  still  appeared  on  the  register  as  holder  of  these 
twenty  shares.  He  now  applied,  by  summons,  to  have  his  name  removed  and  that 
of  Mr.  Emmerson  substituted. 
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Another  similar  case  (TooiM  ease)  eame  before  the  Coartt  and  was  ainied  at  the 
same  time  as  Emmerson't  ease.     The  facts  relating  to  Toomb's  ease  were  as  follows : — 

On  the  27th  March  1665  Colonel  Toombs,  by  his  broker,  sold  twenty  shares  to 
Mr.  Emmerson  for  £170.  On  the  11th  of  April  1865  the  transfer  was  doly  ezecated 
by  Colonel  Toombs  and  sent  to  Mr.  Emmerson,  and  in  this  case  the  money  was  duly 
paid  by  Mr.  Emmerson.  The  sale  was  bonA  fide,  but  the  transfer  of  the  shares  was 
not  registered,  solely  by  reason  of  the  winding  up  of  the  company. 

The  question  really  was  whether  the  sales  on  the  6th  of  April  and  the  27th  of 
March  respectively,  being  subsequent  to  the  presentation  of  the  petition  to  wind 
up,  were  not  void  under  the  84th  and  153d  sections  of  "  The  Companies  Act,  1862." 

Mr.  Everitt,  for  Colonel  Toombs.  The  purchaser  is,  in  equity,  the  real  owner  of 
these  shares,  and  he  therefore  is  the  contributory  in  respect  of  them.  This  was 
A  bond  fide  sale  to  a  solvent  person,  and  by  the  153d  section  it  is  not  void  if  "the 
Court  otherwise  orders."  The  Court  ought,  .therefore,  to  exercise  its  discretion 
and  make  such  an  order.  There  is  a  marked  difference  between  this  section  and  the 
163d  and  164th,  which  enact  that  certain  dealings  "  shall  be  void  to  all  intents,"  thus 
leaving  no  discretion  to  the  Court.  The  Legislature  could  never  have  intended  that 
a  secret  peti-[620]-tion,  if  followed  by  an  oi^er  to  wind  up,  should  invalidate  all  the 
bonA  fide  transactions,  between  Individ  aala  and  not  affecting  the  company,  subsequent 
to  the  presentation  of  such  petition.  In  this  case  there  had  been  a  previous  petition 
in  December  for  winding  up  the  company,  presented  by  an  adverse  party,  but  which 
he  abandoned.  This  shews  the  difficulty  of  holding  that  the  validity  of  all  dealings 
like  the  present  are  to  depend  on  the  will  of  the  Petitioner,  and  on  the  chance  of  his 
prosecuting  or  abandoning  his  petition. 

Mr.  E.  R.  Turner,  for  Mr.  Ward.  A  valid  hmAfide  contract  was  entered  into  in 
ignorance  of  the  existence  of  any  petition  to  wind  up  the  company.  That  contract 
might  have  been  specifically  enforced,  and  the  shares  and  every  subsequent  dividend 
belonged,  in  equity,  to  the  purchaser,  and  they  might  have  been  recovered  by  him. 
The  party  who  is  entitled  to  the  benefit  of  the  shares  is  bound  to  bear  the  responsi- 
bilities. The  Court  has  jurisdiotion  to  determine  who  is  properly  the  contributory, 
and  in  settling  the  list  it  must  necessarily  determine  that  question. 

He  referred  to  Beddtt  v.  BiUrrough  (8  Hare,  188) ;  Shaw  v.  Fisher  (5  De6.  M.  &  G. 
596) ;  Cheale  v.  Kemoard  (3  De  G.  &  J.  27) ;  Walker  v.  Bartlett  (18  C.  B.  Rep.  845) ; 
CosteUo's  ease  (2  De  G.  F.  &  J.  802). 

Mr.  Baggallay  and  Mr.  E.  K.  Karslake,  for  Mr.  Emmerson.  This  transaction  was 
incomplete,  and  could  only  be  made  perfect  by  the  execution  of  a  transfer  and  its  due 
registration.  It  is  altogether  void  under  the  153d  section,  for  it  is  a  "transfer  of 
shares,"  made  "  between  the  commencement  of  the  winding  up  "  [the  [521]  presenta- 
tion of  the  petition]  and  "  the  order  for  winding  up."  The  Court  is  bound  by  the 
register ;  Birek's  ease  (2  De  G.  &  Jones,  10) ;  Whittefs  ease  (lb.  577) ;  Lindley  on 
Partnership  (Appendix,  167) ;  Hoards  ease  (2  J.  &  H.  229) ;  Bttgg's  ease  (2  Drew.  & 
Sm.  452) ;  and  by  the  16th  clause  of  the  articles  of  association  equities  are  not  to  be 
regarded. 

Again,  this  was  a  contract  entered  into  under  a  mutual  mistake,  which  avoids  all 
contracts.  It  is  like  the  sale  of  something  which,  unknown  to  the  parties  at  the 
time,  does  not  exist  at  the  date  of  the  contract^  as  of  a  horse  which  is  dead  at  the 
time,  or  timber  which  is  severed ;  Bradshaw  v.  Bennett  (5  Car.  &  Payne,  48).  The 
thing  purchased,  namely,  shares  in  a  going  company,  did  not  exist,  and  the  liability 
in  a  company  under  liquidation  cannot  be  substituted  for  it.  Lastly,  this  is  not  a 
proper  question  to  be  decided  summarily  on  a  summons  in  Chambers. 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the  official  liquidator,  referred  to  "The 
Companies  Act,  1862 "  (25  &  26  Vict.  c.  89,  ss.  35,  98) ;  Bermingham  v.  Sheridan 
(33  Beav.  660) ;  Bosanquet  v.  Shortridge  (16  Beav.  84,  and  5  H.  of  L.  Cas.  207); 
Sanderson's  case  (3  De  G.  &  Sm.  66). 

May  24.  The  Master  of  thb  Rolls  [Lord  Romilly]  (after  stating  the  facts 
relating  to  Emmerson 's  case)  proceeded : — It  was  after  the  petition  had  been  presented, 
but  before  any  advertisement  bad  been  published  to  the  effect  that  the  petition  had 
been  presented,  that  the  [622]  contract  between  Ward  and  Emmerson  was  entered 
into.    I  have  hitherto  held,  and  further  consideration  of  the  subject  confirms  me  in 
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my  opinion  of  the  correctness  of  the  decision,  that  the  first  appearance  of  the  adver- 
tisement determines  the  position  of  all  the  parties,  and  that  it  must  be  treated  as  a 
notice  to  all  the  world,  not  that  it  necessarily  informs  the  persons  who  are  dealing 
with  the  shares  of  what  has  occurred,  but  because  I  am  of  opinion  that  every  person 
who  sells  such  shares  ought  to  satisfy  himself  previously  if  any  such  petition  has  been 
presented.  He  is,  in  my  opinion,  bound  to  make  the  inquiry  before  he  offers  them 
for  sale.  It  may,  no  doubt,  be  justly  said  that  this  applies  to  both  sides,  but  it 
applies  in  greater  force  to  the  vendor,  because  it  behoves  him  not  to  sell  as  valuable 
that  which  is  worth  nothing,  and  no  one  can  ascertain  the  veracity  of  his  oath,  if  he 
should  swear  that  he  bad  not  seen  or  heard  of  the  advertisement  which  states  the 
failure  of  the  company.  These  observations,  however,  only  apply  to  the  present  case 
to  this  extent: — that,  holding  as  I  do  that  the  day  on  which  the  advertisement 
appears  binds  all  parties  as  they  then  stood,  I  am  also  of  opinion  that,  up  to  that 
time,  it  is  open  to  the  parties  to  deal  exactly  as  if  the  company  was  not  about  to  be 
wound  up,  assuming,  of  course,  the  transaction  to  be  bond  fide  in  the  strictest  sense  of 
the  term,  and  that  the  vendor  has  no  sort  of  information  relative  to  the  instability  of 
the  company  which  he  conceals  from  the  purchaser,  for,  if  he  does,  the  fraud  vitiates 
the  contract.  In  addition  to  which,  I  regard  also  the  public  and  the  other 
shareholders,  and  no  transfer  of  shares  with  a  view  to  escape  from  the  consequences 
of  having  become  a  shareholder,  whether  pecuniary  or  moral,  when  the  transferor 
knows  of  the  condition  of  the  company,  will  be  valid. 

It  is  important  on  this  subject  to  read  the  sections  of  [623]  the  statute  (15  &  16 
Vict.  c.  89)  which  relate  to  this  subject. 

The  84th  section  is  in  these  words : — "  A  winding  up  of  a  company  by  the  Court 
shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  petition  for  the 
winding  up." 

By  the  Itith  section,  any  petition  for  winding  up  a  company  "shall  constitute  a 
Us  pendens"  within  the  2  &  3  Vict.  c.  11,  "provided  the  same  is  duly  registered  in 
manner  required  by  such  Act  concerning  suits  in  equity." 

The  153d  section  enacts,  that  "  where  any  company  is  being  wound  up  by  the 
Court  or  subject  to  the  supervision  of  the  Court,  all  dispositions  of  the  property, 
effects  and  things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration 
in  the  status  of  the  members  of  the  company,  made  between  the  commencement  of 
the  winding  up  and  the  order  for  winding  up,  ^U,  unless  the  Court  shaU  otherwise 
order,  be  void. 

By  this  153d  section  a  discretion  is  given  to  the  Court,  and  I  think  that  the 
proper  mode  of  exercising  it  is  that  which  I  have  already  stated.  If  I  adopted  the 
extreme  argument,  founded  on  this  section  that  all  transactions  from  the  date  of  the 
filing  of  the  petition  to  wind  up  are  void,  this  consequence  might  happen  :— a  petition 
to  wind  up  a  company  might  be  presented  and  filed  and  not  advertized  for  many 
months ;  no  one  might  be  aware  of  it  except  the  Petitioner,  and  then,  after  the  lapse 
of  many  months  or  even  of  a  year,  it  might  be  advertized  and  an  order  to  wind  up 
made,  and  thereupon  the  bond  fide  transactions  during  the  twelve  months  would  be 
rendered  invalid.  This  could  not  be  [624]  the  meaning  of  the  Legislature ;  it  gives 
a  discretion  to  the  Court  in  order  that  bond  fide  transactions  may  be  made  valid,  and 
none  other. 

I  am  therefore  of  opinion  that,  in  this  case,  the  sale  from  Ward  to  Emmerson 
was  a  valid  and  binding  sale,  and  that  upon  its  taking  place,  so  far  as  concerns  the 
rights  and  obligations  attaching  to  a  shareholder  in  the  company  for  the  twenty  shares 
swd,  they  cease  to  attach  to  ^Tr.  Ward  and  became  attached  to  Mr.  Emmerson.  He 
would  be  entitled  to  all  dividends  and  profits,  if  any,  declared  and  made  since  that 
time,  and  he  is  also  liable  to  the  consequences  which  belong  to  shareholders  existing 
at  that  time. 

It  follows  from  what  I  have  stated,  that,  in  my  opinion,  Mr.  Emmerson  must  be 
put  upon  the  list  of  contribntories  in  respect  of  the  twenty  shares  bought  by  him 
from  Mr.  Ward  in  April  1865. 
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TooJiBs'  Cask. 

Thb  Master  of  the  Bolls.  The  same  observations  apply  to  this  as  they  did  (o 
Emmeraon's  ease.  Colonel  Toombs  might  have  enforced  specific  performance  of  the 
contract  in  this  case,  as  Mr.  Ward  could  in  the  last 

I  abstain  from  repeating  my  views,  and  hold  that  Mr.  Emmerson  must  be  pat  od 
the  list  of  contributories  in  respect  of  the  twenty  shares  brought  by  him  from 
Colonel  Toombs  on  the  27th  of  March  1865. 

I  am  of  opinion  that  the  costs  of  all  parties  must  be  paid  [S26]  out  of  the  funds 
of  the  company,  the  matter  could  not  have  been  settled  without  a  reference  to  aud 
the  decision  of  the  Court. 

I  think  it  right  to  add  that  since  the  hearing  of  this  matter  an  application  has 
been  made  to  me  by  a  solvent  company,  having  shares  in  another  company  which  wu 
being  wound  up,  to  transfer  such  shares  from  the  name  of  the  first  company,  in  the 
list  of  the  shareholders,  into  that  of  A.  B.,  the  first  company  undertaking  ths^  A.  B. 
should  pay  all  the  calls.  The  object  was  very  obvious,  it  was  to  conceal  the  fact  that 
the  first  company  had  taken  shares  in  the  other  company,  and  I  refused  to  interfere. 
Truth  is  the  foundation  of  all  equity,  and  I  beg  it  to  be  known  that  if  any  person 
comes  before  me  to  assist  them  in  misleading  others,  they  must  not  apply  to  me  for 
this  purpose,  for  I  shall  refuse  to  make  an  order.  The  transfer  in  the  case  which  I 
have  referred  to  was  made  prior  to  the  petition  to  wind  up,  but  when  it  was  known 
that  the  failure  of  the  second  company  was  impending.  The  registration  of  the 
transfer  was  not  complete  when  a  provisional  liquidator  was  appointed. 

My  practice  as  to  appointing  an  ofScial  liquidator  is  this : — Where  there  is  no 
opposition  to  the  winding  up  I  appoint  a  provisional  liquidator ;  but  when  there  is 
any  opposition,  I  never  do  so,  because  I  might  thereby  paralyse  all  the  proceedings 
of  the  company,  and  possibly  no  order  to  wind  up  might  afterwards  be  made.  After 
the  appointment  of  a  liquidator  no  transfer  can  take  place  without  the  sanction  of 
the  Court 

Note. — ^Upon  appeal,  the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Sir  6.  J. 
Turner  thought,  with  the  Master  of  the  Bolls,  that  under  the  153d  section  the  Court 
had  authority  to  deal  with  the  case ;  but  they  thought  that,  under  the  circumstances, 
the  Court  would  not  have  decreed  a  specific  performance  of  the  contract  The  order 
was  consequently  discharged.    36  L  J.  (Ch.)  177.    [L.  R.  1  Ch.  433.] 

[626]    In  re  Moss.    June  2,  i,  1866. 

[S.  C.  L.  R.  2  Eq.  345 ;  35  L.  J.  Ch.  554 ;  14  L.  T.  536  j  12  Jur.  (N.  S.)  557 ; 

14  W.  R  814.] 

A.  B.  was  a  partner  in  a  mercantile  firm,  and  was  also  a  partner  in  a  firm  of  solicitors. 
The  mercantile  firm  alone  were  made  bankrupt  Held,  that  their  assignees  were 
not  entitled  to  the  delivery  to  them,  by  the  firm  of  solicitors,  of  the  papers  of  the 
mercantile  firm,  until  their  lien  on  them  had  been  satisfied. 

A  solicitor  was  also  a  partner  in  a  mercantile  firm,  which  became  bankrupt  Held, 
that  the  bankruptcy  of  the  mercantile  firm  operated  as  a  discharge  of  the  soliciton' 
clients,  so  as  to  entitle  them  to  the  delivery  of  their  papers,  upon  terms,  before 
the  satisfaction  of  the  lien. 

Mr.  Moss  carried  on  the  business  of  shipbuilder  in  partnership  with  Alexander 
Samuelson  and  Martin  Samuelson. 

In  1863  Alexander  Samuelson  retired,  and  the  shipbuilding  business  was  thence- 
forward continued  by  the  surviving  partners ;  but  in  1865  this  firm  (Samaelscm  & 
Moss)  became  bankrupt. 

Mr.  Moss  had  also,  during  the  same  period,  carried  on  the  business  of  solicitor  in 
partnership  with  Mr.  Lowe,  and  this  firm  (Moss  &  Lowe)  had  been  employed  as  the 
solicitors  of  the  firm  of  Samuelson  &  Moss  in  certain  suits  and  matters,  and  there 
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remained,  &t  the  bankruptcy,  in  their  possession  and  that  of  their  London  aeenta 
papers  and  dooumentfi  belonging  to  Samuelson  &  Lowe  and  to  Alexander  Samuelson. 
On  these  they  claimed  a  lien  for  costs,  and  refused  to  deliver  them  up. 

After  the  bankruptoy,  the  assignees  of  Samuelson  &  Lowe  did  not  continue  to 
employ  Moss  &  Lowe,  who  still  carried  on  business  as  their  solicitors,  and  the 
assignees  and  Alexander  Samuelson,  requiring  the  papers  for  the  purpose  of  the 
pending  proceedings,  now  applied  together  for  an  order  on  Moss  &  Lowe  and  their 
London  agents  for  the  delivery  up  of  all  books  and  papers  in  their  possession  belong- 
ing to  the  applicants  without  prejudice  to  the  solicitors'  lien,  or  upon  such  terms  as 
the  Court  should  direct. 

Mr.  Selwyn  and  Mr.  Bagshawe,  in  support  of  the  ap-[627]-pIication.  When  a 
solicitor  discharges  himself,  he  must  deliver  over  the  papers  of  matters  in  progress  to 
his  successor,  notwithstanding  his  lien  upon  them ;  Bawlinson  v.  Moss  (7  Jurist.  (N.  S.) 
1053) ;  Heslop  v.  Metcalfe  (3  Myl.  &  Cr.  183). 

In  like  manner,  the  client  is  entitled  to  the  delivery  of  the  papers  in  a  cause 
where  an  alteration  takes  place  in  a  firm  of  solicitors,  as  where  one  retires ;  Griffiths 
v.  Griffiths  (2  Hare,  587) ;  for  the  retainer  is  given  to  the  partnership  firm,  and  ceases 
when  that  firm  no  longer  exists,  or  is  substantially  changed  in  its  composition.  So 
where  a  solicitor  refuses  to  proceed;  Wilson  v.  Emmeit  (19  Beav.  233);  or  is 
imprisoned  for  debt  and  rendered  incapable,  by  statute,  to  act  as  a  solicitor,  the 
papers  must  be  handed  over;  Seott  v.  Fleming  (9  Jurist  (0.  S.),  1085).  Here,  the 
bankruptcy  of  Moss  made  an  entire  change  in  the  circumstances  of  the  solicitors,  and 
it  dissolved  his  partnership  with  Lowe ;  Lindley  on  Partnership  (p.  187).  The  fact 
of  their  having  afterwards  continued  to  carry  on  the  business  does  not  alter  the  efiiact 
of  the  bankruptcy  in  regard  to  clients ;  and  the  circumstance  that  one  of  the  clients 
was  one  of  the  firm  of  solicitors  can  make  no  difference. 

Mr.  Jessel  and  Mr.  Macnaghten,  for  Messrs.  Moss  &  Lowe. 

Mr.  Miller,  for  the  London  agents. 

The  Master  of  the  Bolls  [Lord  Bomilly].  In  the  first  place,  I  think  it  a 
matter  of  great  importance  that  the  lien  of  soucitors  should  be  preserved,  it  is  the 
only  way  m  which  a  solicitor  can  safely  engage  in  [628]  business,  and  it  would 
frequently  happen  that,  but  for  such  a  hen,  solicitors  would  decline  to  act  and  the 
clients  would  oe  deprived  of  the  means  of  obtaining  justice.  I  therefore  consider  it 
s  matter  of  great  importance  for  the  clients  themselves,  for  the  prosecution  of  their 
rights  in  Courts  of  Justice,  that  the  right  of  lien  of  their  solicitors  should  be 
preserved. 

There  are  two  distinct  oases  arising  here ;  one  relating  to  the  shipbuilding  firm, 
consisting  of  Martin  Samuelson  and  Moss,  and  the  other  to  the  rights  of  Alexander 
Samuelson  alone.  The  firm  of  solicitors  acted  for  both,  and  the  question  appears  to 
be  a  new  one. 

I  hold  this  to  be  settled  by  authority: — ^That  if  a  firm  of  solicitors  becomes 
bankrupt,  the  bankruptoy  operates  as  a  discharge  by  them  of  their  clients.  But  if 
the  client  becomes  bankrupt  and  the  assignees  do  not  continue  to  employ  the  firm  of 
aolioitors,  that,  on  the  contrary,  is  a  discharge  of  the  firm  of  solicitors  by  their  client. 

Here  a  mercantile  firm  employs  a  firm  consisting  of  two  solicitors ;  the  mercantile 
firm  became  bankrupt  and  their  assignees  refused  to  employ  the  same  solicitors. 
That  of  itself  is  a  discharge  of  the  solicitors.  But  this  further  circumstance  occurs : 
— One  of  the.  members  of  the  mercantile  firm  is  also  one  of  the  firm  of  solicitors. 
The  firm  of  solicitors  is  perfectly  solvent  and  continues  to  carry  on  business  as  before, 
but  it  is  the  firm  who  employed  them  that  has  become  bankrupt.  I  am  not  disposed 
to  carry  the  rule  further  than  it  has  already  been  carried,  and  I  think  that,  this  being 
a  case  in  which  the  clients  have  become  bankrupt,  I  cannot  apply  to  it  the  principles 
of  those  cases  in  which  a  solicitor  has  discharged  himself,  and  that  I  cannot  make  the 
order  for  delivering  up  of  papers  belonging  to  the  firm  of  bankrupts. 

[629]  The  case  of  Alexander  Samueuon  is  different,  one  of  his  solicitors  has  become 
bankrupt,  and  I  do  not  see  whv  the  altered  firm  of  solicitors  should  not  deliver  up 
the  papers  to  Alexander  Samuelson ;  but  he  must  enter  into  his  personal  undertaking 
to  pay  the  costs  and  the  bill  of  costs  must  be  delivered. 

The  assignees  must  pay  the  costs. 

K.  vin.— 32* 
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[629]     Rbdmayne  v.  Forster.     May  29,  30,  31,  June  6,  1866. 

[S.  C.  L.  R.  2  Eq.  467 ;  36  L.  J.  Ch.  847 ;  14  W.  R  826.    See  WheOum  v.  Dam^, 
1886,  30  Ch.  D.  679,  and  Partnerriiip  Act,  1890,  s.  23.] 

As  to  the  rights  and  remedies  of  a  mortgage  of  a  share  in  a  colliery  partnership. 

The  mortgagee  of  a  share  in  a  colliery  partnership  is  entitled  to  a  decree  for  fore- 
closure, but  he  is  not  entitled  to  any  account  of  the  property  paid  or  distributed 
to  shareholders  or  partners  before  he  filed  his  bill,  nor  is  ne  entitled  to  contest  or 
call  the  shareholders  to  account  for  their  previous  management  of  the  colliery,  but 
he  is  entitled  to  say  that  no  extra  burden  shall  be  thrown  on  his  shares  which  is 
not  in  accordance  with  some  contract  or  agreement  in  force  at  the  date  of  the 
mortgage. 

In  1831  a  partnership  for  sixty-four  years  was  formed  to  work  a  colliery ;  thii 
was  remodified  in  1838  by  a  deed,  and  the  term  extended  to  sixty-three  years.  The 
concern  was  divided  into  sixty-four  shares,  of  which  Mr.  Bawsthome  was  entitled  to 
nine. 

The  partnership  deed  contained  a  clause  giving  a  right  of  pre-emption  between  the 
partners  of  the  shares,  in  the  event  of  a  sale  of  any  of  them. 

In  1846  Eawsthome  mortgaged  five  of  his  shares  to  Hedmayne  (since  deceasedX 
represented  in  this  suit  by  the  Plaintiff. 

As  to  the  subsequent  complicated  dealings,  sufficient  will  be  found  stated  in  the 
jud^ent  of  the  Court. 

The  administratrix  of  Bedmayne  instituted  this  suit  in  November  1860  to  realise 
the  mortgage. 

[630]  Sir  R  Palmer  (Attorney-General),  Mr.  Cole  and  Mr.  Wickens,  for  the 
Plaintiff,  asked  for  a  foreclosure  decree  with  special  declarations. 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  Bedwell,  for  the  four  present  partners, 
contested  the  Plaintiffs  right  to  a  foreclosure  of  a  share  in  a  partnership  which  would 
force  the  mortgagee  into  the  concern,  as  a  partner,  without  the  consent  of  the  other 
partners.  They  opposed  the  special  declarations,  and  argued  that  the  Plaintiff  had 
only  a  right  to  a  sale,  giving  the  Defendants  the  right  of  pre-emption.  Pole  v.  LeaA 
(28  Beav.  562)  was  referred  to. 

Mr.  Selwyn  and  Mr.  C.  T.  Simpson,  for  the  representatives  of  two  deceased 

?irtners,  argued  that  they  had  improperly  been  made  parties.    They  dted  Clegg  v 
ishwick  (1   Mac.  &  Gor.  294);  Broum,  v.  De  Tadet  (Jacob,  pp.  284,  289  and  295); 
TvMey  v.  Thompson  (1  John.  &  H.  126). 

Sir  B.  Palmer,  in  reply,  adverted  to  the  distinction  between  a  mining  ooncem  and 
a  mercantile  partnership,  and  referred  to  Parker  v.  Housefield  (2  MyL  &  K.  422); 
Slade  v.  Bigg  (3  Hare,  35) ;  Bentley  v.  Bates  (4  Y.  &  Coll.  (Exch.^  183). 

June  6.    The  Master  of  the  Boli.s  [Lord  Bomillyj.    I  thmk  it  unnecessary  to 

fo  through  the  facts  of  this  case  for  the  purpose  of  expuuning  the  decree  I  shall  vake. 
hortly  they  are  these: — A  company  was  formed,  or  rather  an  old  company  was 
remodified,  in  January  [631]  1838,  to  work  some  collieries.  It  was  divided  into 
sixty-four  shares,  of  which  Colonel  Braddyll  held  thirty-two,  Mr.  Bawsthome  nine^ 
Mr.  Forster  seven,  Mr.  Green  five,  Mr.  Powell  five  and  Mr.  Walker  six. 

In  March  1845  Bawsthome  mortgaged  five  of  his  shares  to  Mr.  Bedmayne,  the 
testator  of  the  Plaintiff,  and  the  remaining  four  to  Mr.  Green. 

In  1847  Percival  Forster  was  the  manager  of  the  mine,  and  by  deed  of  16th 
September  1847  Bawsthome  assigned  his  nine  shares  to  Percival  Forster  on  certain 
trusts  therein  stated,  subject,  as  to  five,  to  the  mortgage  to  Bedmayne,  and,  as  to  the 
four,  to  the  mortgage  to  Green. 

Percival  Forster  did  not  execute  the  deed,  but^  by  letter  dated  in  September  1848, 
he  accepted  the  trusteeship  and  undertook  to  hold  the  shares  on  the  trusts  therein 
specified.  In  July  1860  Bawsthome  sold  his  nine  shares,  subject  to  the  mortgage! 
thereon  as  aforesaid,  to  Forster. 

In  1846  Colonel  Braddyll  became  insolvent,  and  by  various  deeds,  which  I  am  not 
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going  to  stftte  in  detaS,  forty-four  of  the  sixty-four  Bharea  became  vested  in  Forster, 
eeven  in  Green,  seven  in  Brunell  and  six  in  Walker ;  this  was  principally  accomplished 
in  May  1850. 

A  very  long  argument  has  been  addressed  to  me  as  to  the  proper  oonstruotion  to 
be  placed  on  the  four  deeds  in  question,  which  bdar  date  respectively  9tb  September 
1846,  the  l^th  August  1847,  the  18th  February  1849,  and  the  13th  May  1850,  and 
the  [632]  question  arises  in  this  way : — All  Colonel  Braddyll's  shares  were  to  be  sold, 
and  were  sold,  though  at  different  dates,  as  free  shares,  i.e.,  as  not  liable  to  contribute 
towards  the  moneys  due  for  working  the  mine  previously  to  the  date  of  such  sale ; 
but  the  holders  were  to  be  liable  to  contribute  their  rateable  proportion  of  what  might 
be  required  for  the  future.  The  purchase-moneys  derived  from  the  shares  were  to 
be  applied  in  paying  the  moneys  due  from  the  former  holders  of  these  shares,  in  respect 
of  the  previous  expenses  of  the  colliery.  If  they  had  been  sold  to  strangers,  it  would 
probably  not  have  been  a  matter  of  much  difficulty  to  distinguish  the  rights  of  the 
owners  and  to  take  the  account  between  them ;  but  as  they  were  all  bought  by  former 
proprietors,  viz.,  twenty-eight  by  Forster,  two  by  Green  and  two  by  Bruneil,  a  con- 
fusion has  arisen  as  to  what  shares  in  the  hands  of  the  same  bolder  are  liable  and  for 
what  contributions. 

Nothing  has  been  paid  or  distributed  in  the  way  of  profits ;  the  bill  is  brought 
for  foreclosure  of  the  five  shares  mortgaged ;  and  the  only  question  is  the  form  of 
account,  which  I  shall  direct,  and  the  declarations,  if  any,  which  I  shall  make  for  the 
purpose  of  taking  such  an  account 

The  history  of  the  colliery  is  this : — Every  year  the  coals  sold  exceeded  the  cost 
of  mining  them,  and  thus,  in  a  sense,  it  is  said,  that  every  year  the  colliery  made 
profits ;  but,  on  the  other  hand,  every  year  it  became  necessary  to  make  expensive 
works  for  the  purpose  of  maintaining  and  extending  the  colliery,  the  expense  of  which 
not  only  absorbed  all  the  profits  l)ut  required  considerable  additional  outlay,  the 
money  for  which  was  produced  by  calls  on  the  shareholders  in  proportion  to  the 
shares  held  by  them.  The  result  of  this  has  been,  [633]  that  though  no  profits  have 
been  divided  for  many  years,  the  debts  owed  by  the  concern  are  diminished  and  the 
concern  itself  extended  and  its  value  improved. 

I  do  not  think  that  the  law  on  this  subject  is  open  to  much  argument ;  but  the 
facts  are  in  dispute,  and  it  would  be  worse  than  useless  to  make  a  declaration  as  to 
taking  accounts  upon  a  supposed  state  of  facts  which  is  neither  proved  nor  admitted. 
The  law,  which  I  think  is  clear,  is  this — that  the  Plaintiff  is  entitled  to  payment  of 
what  is  due  to  him  or  to  a  foreclosure  of  the  shares  mortgaged.  In  taking  tne  account, 
he  is  not,  in  my  opinion,  entitled  to  ask  for  any  account  of  profits  paid  or  distributed 
to  shareholders  or  partners  before  he  filed  his  bill,  nor  is  he  entitled  to  contest  or  call 
the  shareholders  to  account  for  their  previous  management  of  the  colliery.  But  in 
ascertaining  what  the  Plaintiff's  shares  are,  which  may  either  become  his  by  foreclosure 
or  may  be  sold,  he  is  entitled  to  say  that  no  extra  burthen  shall  be  thrown  on  his 
shares  or  on  any  class  of  shares  to  which  his  belong,  which  are  not  so  thrown  in  accord- 
tmoe  with  some  contract  or  agreement  in  force  at  the  time  when  the  shares  were 
mortgaged  to  him.  The  Plaintiff  says  this  had  been  done ;  the  Defendants  deny  it, 
4ind  I  cannot  make  any  declaration  on  a  speculative  suggestion  of  facts. 

I  cannot  make  the  declarations  which  the  Plaintiff  a^  for ;  but  what  I  can  do  is, 
to  make  a  decree  to  the  following  effect,  which  will  I  believe  enable  me,  on  further 
•consideration,  to  do  justice  to  the  two  parties : — 

Take  an  account  of  what  is  due  to  the  Plaintiff  for  principal,  interest  and  costs. 
Then  make  a  foreclosure  decree  against  Mr.  Forster,  and  if  the  amount  be  not  paid 
by  him,  giving  the  other  shareholders  an  oppor-[634]-tunity  of  taking  the  shares,  but 
only  one  time  of  payment,  not  successive  foreclosures.  If  the  Plaintiff  be  not  paid, 
take  an  account  of  what  debts  and  liabilities  the  colliery  is  now  liable  to  pay,  and 
ascertain  what  proportion  of  such  debts  and  liabilities,  as  between  the  Plaintiff  and  the 
other  partners,  is  properly  attributable  to  the  five  shares  mortgaged  by  Bawsthome  to 
Redmayne.  If  the  Plaintiff  be  paid,  there  will  be  no  question,  but  if  not,  then  take 
this  account,  and  on  further  consideration  I  can  deal  with  it.  I  will  allow  any 
Defendant  to  bu^  out  the  Plaintiff  on  application  for  that  purpose.  The  other 
Defendants  are,  in  my  opinion,  necessary  parties,  because,  in  substance,  you  are 
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paying'  off  a  partner  who  is  asking  for  partnership  accounts ;  the  rule  abput  accounts 
of  a  mercantile  partnership  does  not  apply  to  the  case  of  a  colliery.  The  Plaintiff  is 
not  entitled  to  have  the  colliery  sold,  but  he  is  entitled  to  be  paid  or  to  hare  a  proper 
account  of  all  the  proceeds  of  the  colliery  since  the  bill  wra»  filed,  and  also  to  knor 
what  debts  and  liabilities  are  properly  attributable  to  his  shares. 


[636]    Powell  v.  Booois.    April  19,  20,  May  1,  1866. 
[S.  C.  U  W.  R  670.] 

A  share  of  the  produce  of  real  and  personal  estate  directed  to  be  sold  was  given  to  a 
feme  sole  for  her  life,  "  and  after  her  decease  to  her  heirs,  as  she  shall  give  it  by  will, 
and  if  she  die  without  leaving  a  will,  to  her  right  heirs  for  ever."  Held,  that  "  right 
heirs  "  was  to  be  construed  "  executors  and  administrators." 

The  word  "  heirs "  was  used  seven  times  in  a  will.  It  was  held  to  mean  "  executors 
and  administrators"  in  three  places,  "next  of  kin"  in  two  places,  "heir  at  law" 
in  one  place,  and  trustees  or  executors  and  administrators  in  the  last. 

The  testator,  by  his  will  dated  in  1840,  gave  and  bequeathed  to  bis  sister  Charlotte 
Cutfield  all  his  freehold  and  leasehold  lands  and  tenements  not  thereinafter  otherwise 
disposed  of,  and  his  shares  in  the  Biver  Arun  Navigation  for  her  life,  subject  to 
certain  legacies.  And  he  directed  them  to  be  sold  after  her  decease  by  his  executor, 
and  he  proceeded  as  follows  : — 

"  And  the  money  arising  therefrom,  viz.,  from  such  sale,  I  will  and  direct  should 
be  divided  by  my  executors  into  eight  equal  parts  or  shares  and  paid  to  my  nephews 
and  nieces,  children  of  my  sistw  Frances  Wardroper,  their  heirs  or  assigns,  viz.,  two 
shares  or  two-eighth  equal  parts  or  shares  unto  my  nephew  Richard  Wardroper,  (me 
share  to  my  nefmew  William  Wardroper,  except  £600,  which  I  will  and  direct  should 
be  deducted  from  his  share,  he  having  had  that  sum,  which  sum  of  X600  I  will  and 
direct  should  be  divided  equally  between  his  brothers  and  sisters  or  their  heirf 
respectively." 

And  as  to  the  other  five  shares,  he  directed  payment  of  them  to  be  made  to 
Charlotte  Wardroper  and  to  others,  and  he  proceeded  in  these  words : — 

"  Except  my  niece  Charlotte  Wardroper  s  eighth  part  or  share,  which  I  will  and 
direct  may  be  put  out  in  Government  or  real  security,  and  the  interest  or  dividends 
arising  therefrom  I  will  and  direct  shall  be  paid,  by  my  executor  or  executors  acting 
on  behalf  of  this  my  will,  unto  my  niece  Charlotte  Wardroper  half-yearly  for  and 
during  the  term  of  her  natural  life,  and  after  her  decease,  [636]  to  her  heirs  as  she  sbaS 
give  it  by  will,  and  if  she  die  without  leaving  a  will,  to  her  right  heirs  for  ever." 

He  then  gave  his  freehold  and  copyhold  lands  at  Aldingborne  to  his  sister  Charlotte 
Cutfield  for  her  life,  subject  to  certain  legacies,  and  after  ber  death,  he  gave  the  same 
"  unto  his  nephew  Cutfield  Wardroper  and  his  heirs  for  ever." 

The  will  then  contained  the  following  clause  : — 

"  And  I  do  hereby  will  and  direct,  that  if  any  of  the.legatees  or  persons  hereinbefore 
named  that  I  have  left  legacies  to  shall  seU  and  dispose  of  the  legacies  left  to  them  in 
this  my  will,  before  the  time  of  payment  that  they  should  receive  the  same,  then  and  in 
that  case,  I  do  exonerate  and  discharge  my  heirs  and  executors  from  the  payment  of 
such  legacies,  as  they  or  either  of  them  the  said  legatees  shall  have  sold  and  disposed 
of  before  the  time  they  should  have  received  the  same." 

He  gave  all  his  other  property  to  his  sister ;  and  after  stating  that  he  and  Maurice 
Smelt  had  been  trustees  of  his  mother's  will,  he  directed  that  his  nephews  and  nieces 
should  have  no  claim  to  their  legacies,  until  they  had  "  given  a  release  to  the  said 
Maurice  Smelt  to  indemnify  him,  nis  heirs  and  assigns  from  all  claims  and  liabilities 
under  his  mother's  will." 

The  testator  died  in  1842. 

Charlotte  Cutfield  the  tenant  for  life  died  in  1863. 

Two  questions  arose ;  the  first  under  the  clause  of  forfeiture,  in  consequence  of 
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several  of  the  nephews  having  sold  and  mortgaged  their  shares  before  the  death  of  the 
tenant  for  life. 

[637]  The  second  question  arose  upon  the  share  of  Charlotte  Wardroper,  who 
married  and  died  without  having  hy  will  disposed  of  her  share,  and  leaving  her 
husband  surviving  her. 

Mr.  Selwyn  and  Mr.  Osier,  for  the  Plaintiff,  the  trustee. 

Mr.  Bageallay  and  Mr.  Peek,  for  the  surviving  husband  and  administrator  of 
Charlotte  Wardroper.  In  the  gift  to  Charlotte  Wardroper  "heirs"  may  mean 
'"children;"  Boper  on  Legacies  (vol.  1,  p.  90  (3d  edit.));  Lovedayv.  Hopkins  (Amb. 
273) ;  BuU  v.  Comberbach  (25  Beav.  540).  If  so,  then  as  there  are  no  children,  the 
prior  absolute  gift  to  her  is  not  cut  down,  and  her  representative  is  entitled  ;  WUttell 
V.  Dudin,  (2  Jac  &  W.  279) ;  Mayer  v.  Toumsend  (3  Beav.  448) ;  CampbeU  v.  Brownrigg 
<1  Phill.  301) ;  Stummvoll  v.  Hales  (34  Beav.  124). 

But  it  may  be  a  word  of  limitation,  and  equivalent  to  "  executors  and  adminis- 
trators," in  which  case  she  took  an  absolute  interest,  which  passed  to  her  husband. 

Mr.  Gardner.  The  gift  of  these  shares  is  residuary,  and  the  clause  of  forfeiture 
has  taken  effect  as  to  three  of  them ;  Joel  v.  MiLh  (3  Kay  &  J.  458) ;  Boehford  v. 
Haekman  (9  Hare,  475);  ChurehiU  v.  Marks  (1  Coll  441);  KiaOmark  v.  KiMmark 
{26  L.  J.  (Chanc.)  1).  In  cases  of  forfeiture,  a  gift  over  is  unnecessary  in  the  case  of 
a,  life-estate.  Being  shares  of  a  residue,  they  are  undisposed  of ;  WavMmm  v.  Fidd 
{\  Kay,  507) ;  and  pass  to  the  next  of  kin. 

Mr.  Boxburgh  also  contended  for  a  forfeiture. 

[638J  Mr.  <K>shua  Williams  and  Mr.  Eenshawe,  for  the  oo-heirs  of  Charlotte.  This 
is  a  residuary  gift,  and  three  shares  have  become  forfeited  and  are  undisposed  of. 
The  heir  is  therefore  entitled ;  Brooke  v.  Broc^  (2  Vem.) ;  Toumsend  v.  Early  (34 
Beav.  23) ;  In  re  Payne  (25  Beav.  556) ;  In  re  Catt's  Trusts  (2  Hem.  &  M.  46) ;  Bommett 
V.  Bedford  (3  Vesey,  149) ;  In  re  Diekson's  Trusts  (1  Sim.  (N.  S.)  37).  A  mortoage  is  a 
«ale  pro  tamlo,  and  creates  a  forfeiture  ;  Bennett  v.  fVyndham  (23  Beav.  521).  Secondly, 
the  heir  takes  as  purchaser ;  Mounsey  v.  Blamire  (4  Russ.  384) ;  De  Beauvoir  v.  De 
Beauvoir  (3  H.  of  L.  Cas.  554) ;  Hasleieood  v.  Green  (28  Beav.  1) ;  Wooleomh  v. 
JFoolcomb  (3  Peere  Wms.  112). 

Thb  Master  of  the  Eolls  [Lord  RomillyJ,  before  calling  on  the  other  side,  said 
— I  am  of  opinion  there  is  no  forfeiture.  It  is  important  to  distinguish  between  these 
olasses  of  oases.  A  person  may  give  a  limited  interest  in  real  or  personal  estate ;  he 
may  limit  Whiteacre,  as  a  sum  of  XIOOO  to  A.  for  life,  and  direct  that,  on  the 
happening  of  a  particular  event,  it  shall  go  over  to  another  person ;  as,  for  instance, 
upon  A.'s  becoming  bankrupt  or  insolvent,  or  on  any  other  event.  He  may  direct 
that  the  interest  shall  determine  on  the  happening  of  a  certain  event,  and  that  without 
giving  the  estate  or  the  money  over  to  another  person. 

A  testator  may  also  give  a  sum  of  money  or  an  estate  either  absolutely  or  for  a 
limited  interest,  and  require  that  the  donee  or  person  to  take  that  interest  shall  fulfil 
A  particular  condition  previously  to  or  upon  taking  the  legacy ;  as  in  one  case  the 
testator  required  that  bis  [639]  daughter  should  not  be  a  nun,  and  the  Court  required 
that  condition  to  be  fulfilled.  If  this  had  been  one  of  this  latter  class  of  cases,  I 
should  be  of  opinion  that  it  would  not  be  a  case  of  forfeiture,  but  a  case  in  which  the 
legatee  was  not  entitled. 

But  in  this  latter  class  of  cases  the  nature  of  the  condition  imposed  must  be 
considered.  The  condition  must  not  be  repugnant  to  the  gift  itself ;  for  instance,  a 
testator  cannot  leave  XIOOO  to  A  B.  and  say  he  shall  not  dispose  of  it,  for  such  a 
condition  is  repugnant  to  the  gift  itself,  and  the  law  does  not  allow  such  a  condition 
to  be  added  to  the  gift.  So  also  a  testator  cannot  give  an  estate  or  legacy  to  one  for 
life,  and  say  that  she  shall  not  dispose  of  it.  But  he  may  do  this  in  another  form ;  he 
may  say  the  donee  shall  have  it  until  be  does  such  an  act,  and  direct  that  the  estate, 
on  that  act  being  done,  shall  pass  over  to  another  person.  But  he  cannot  couple  with 
a  gift  a  condition  that  the  donee  shall  not  dispose  of  what  is  given ;  for  a  person 
cannot  have  the  enjoyment  of  a  thing  if  he  cannot  dispose  of  it.  This  does  not 
interfere  with  the  power  of  a  testator  to  limit  a  property  in  a  particular  way ;  he  may 
give  it  to  A  B.  for  life,  with  power  to  dispose  of  it  by  deed  or  will  in  favor  of 
particular  persons,  with  a  gift  over  to  other  persons,  if  he  fail  so  to  dispose  of  it.    If 
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a  man  cannot  give  £1000  and  say  the  donee  shall  not  dispose  of  it  as  he  pleases,  so 
neither  can  he  give  it  in  reversion  and  say  the  donee  shall  not  dispose  of  it  as  he 
pleases.  He  cannot  give  £1000  to  A.  for  life,  and  afterwards  to  B.,  and  say  that  B. 
shall  not  afterwards  dispose  of  that  property. 

The  only  question  here  is,  whether  the  manner  in  which  this  forfeiture  clause  i» 
framed  amounts  to  this : — That  it  is  a  condition  which  the  legatee  is  to  fulfil  in  [5401 
order  to  entitle  him  to  the  property,  or  whether  it  is  a  clause  of  forfeiture  imposed 
on  the  legatee  by  the  testator  to  prevent  him  from  disposing  of  the  legacy  given  to 
him.  I  am  of  opinion  that  it  is  nothing  more  than  a  forfeiture  imposed  upon  him  to 
prevent  him  disposing  of  the  legacy  given  to  him. 

There  can  be  no  question  but  that  the  legatees  took  vested  interests,  and  that  an 
absolute  interest  was  given  to  them.  Then  the  testator  directs  that  if  any  of  the 
legatees  should  sell  and  dispose  of  the  legacies  before  the  time  of  payment,  then  "he 
exonerates  and  discharges  his  heirs  and  executors  from  the  payment  of  such  legacies." 
There  is  no  condition  introduced  there ;  it  is  merely  a  statement  that,  having  given 
to  them  an  absolute  interest  in  the  eighth  of  the  produce  of  certain  real  estate,  they 
are  not  to  dispose  of  it,  and  if  they  attempt  to  dispose  of  it,  they  shall  not  have  it. 
I  am  of  opinion  that  this  is  repugnant  to  the  nature  of  the  gift,  and  that  the  testator 
had  not  the  power  of  coupling  that  condition  with  his  gift.  He  might  just  as  well 
say,  if  they  sell  it  or  dispose  of  it  or  mortgage  it,  after  they  get  the  property,  they 
will  be  bound  to  refund  it.  It  is  a  limitation  and  condition  which  the  testator  cannot 
impose,  to  say  that  the  legatee  shall  not  dispose  of  the  property  given  to  him.  I  am 
of  opinion  that  the  clause  of  forfeiture  is  void. 

Mr.  Jesse]  and  Mr.  Druce  then  argued  that  the  next  of  kin  took  the  share  of 
Charlotte  Wardroper. 

They  relied  on  OitHngs  v.  M'Dermott  (2  Myl.  «fe  K.  69) ;  De  Beavmnr  v.  De  Beauvoir 
(3  H,  of  L.  Cas.  524) ;  Moumey  v.  Blamire  (4  Euss.  384) ;  In  re  [641]  Bocdes  (1  Drew. 
&  Smale,  228) ;  Doody  v.  Higgins  (2  K  &  J.  729) ;  /n  re  Oamboa's  Trusts  (4  Ibid.  756) ; 
Kina  v.  Ckavekmd  (26  Beav.  26,  166) ;  Low  v.  Smith  (25  Law  J.  (Chanc.)  503). 

Mr.  C.  Hall,  Mr.  Southgate,  Mr.  De  Grex,  Mr.  Horton  Smith  and  Mr.  Hardy,  for 
parties  interested  in  the  other  shares. 

May  1.  The  Master  of  the  Boixs.  There  are  two  questions  which  arise  under 
this  will,  one  is  a  question  of  forfeiture,  which  I  disposed  of  at  the  hearing,  the  other 
is  the  meaning  of  the  word  "heirs "  in  the  following  bequest :  "and  if  she  die  without 
leaving  a  will  to  her  right  heirs  for  ever."  On  consideration,  I  think  the  word  heirs 
means  "  executors  and  administrators." 

It  is  said  that  the  word  "  heirs,"  in  a  will  of  personalty,  never  is  a  word  of  limita- 
tion ;  that  is  quite  true,  and  it  is  quite  true  that  the  rule  in  SheUey's  ease  ia  a  technical 
rule  and  applies  only  to  real  estate,  and  the  rule  that  "heir"  is  never  to  be  so 
construed  is  said  to  be  laid  down  in  GUtings  v.  M'Dermott  (2  Myl.  &  K.  69).  But  I 
think  that  there  is  a  misapprehension  as  to  this.  There  is  no  question  as  to  the  rule 
in  Shelley's  case,  which  in  no  sort  of  way  applies  to  this  case ;  but,  on  the  other  hand, 
no  technical  rule  applies  to  the  construction  of  wills,  to  the  effect  that  the  word 
"  heirs  "  never  can  be  applied  by  a  testator  in  disposing  of  personalty,  except  to 
designate  heir  at  law  or  next  of  kin  as  the  person  designated  to  take.  On  the 
contrary,  in  my  opinion,  if  a  testator  chooses  to  use  the  word  "  heirs  "  as  "  executors 
and  administrators,"  he  may  do  so.  For  instance,  if  a  testator  give  £1,000  to  A. 
[642]  and  his  heirs,  that  is  not  a  gift  to  him  and  his  next  of  kin  or  to  him  for  life  and 
afterwards  to  his  next  of  kin,  but  A.  would  take  it  absolutely.  A  testator  may  apply 
the  word  "  heirs  "  to  designate  "  executors  and  administrators  "  if  he  think  fit,  and 
the  only  question  on  this  will,  taking  the  whole  together,  is,  whether  he  has  done  so. 

I  find  the  word  "  heirs  "  employed  in  seven  places  in  this  will,  and  in  one  <nly 
does  it  mean  "heirs"  in  the  technical  sense  of  the  word,  that  is  as  heirs  at  lam.  In  two 
places  it  means  "executors  and  administrators,"  in  two  others  it  may  mean  "executors 
and  administrators  "  or  "  next  of  kin,"  and  in  another  place  it  means  "  next  of  kin," 
and  the  question  is,  what  it  means  here. 

I  proceed  to  examine  the  will.  In  the  first  place,  he  gives  freehold  and  leasehold 
lands  and  shares  in  the  Eiver  Arun  Navigation  to  Charlotte  Cutfield  for  her  life,  and 
then  they  are  to  be  sold  and  divided  into  eighths,  and  paid  to  his  nephews  and 
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nieces,  "  their  heirs  or  assigns."  This  is  the  first  oocasiou  on  which  the  word  "  heirs  " 
occurs,  and  it  is  quite  clear  that  he  uses  the  words  "  heirs  or  assigns  "  as  equivalent- 
to  executors,  administrators  and  assigns.  That  is,  he  gives  them  absolute  interests^ 
and  that  is  what  the  word  simply  expresses. 

He  then  gives  one  share  to  William  Wardroper,  after  deducting  J&600  from  it, 
which  £600  he  directs  "  shall  be  divided  equally  between  his  brothers  and  sisters  or 
their  heirs  respectively."  This  is  the  second  occasion  where  he  uses  the  word  "heirs,"' 
and  I  am  of  opinion  that  it  here  means  next  of  kin,  and  that  brothers  or  sisters  alive 
at  the  testator's  death  would  take  absolutely,  but  if  dead,  his  share  would  go  to  his 
next  of  kin. 

[643]  I  now  come  to  the  bequest  in  question,  which  is  the  one^ighth  share  of 
Charlotte  Wardroper,  which  he  aireots  to  be  invested  and  the  interest  paid  to  her  for 
life,  and  "  after  her  decease,  to  her  heirs  as  she  shall  give  it  by  will"  Now  there  is 
considerable  difficulty  as  to  the  meaning  of  this  word  heirs  here,  and  I  am  not  at  all 
clear  that  he  did  not  intend  to  give  her  an  absolute  power  of  disposition  to  anybody 
she  pleased.  But  I  assume  that  it  here  bears  a  limited  construction,  in  which  case 
the  persona  designata  are  the  next  of  kin.  He  proceeds,  "  and  if  she  die  without 
leaving  a  will,  to  her  right  heirs  for  ever."  The  question  is,  what  the  words  "  right 
heirs  mean  in  this  case.  It  is  insisted  that  to  construe  this  executors  and  adminis- 
trators would  be  giving  her  an  absolute  interest,  and  would  be  inconsistent  with  the 
life-estate  previously  given  to  her.  I  am  of  opinion  that  this  is  not  so,  because  the 
testator  might  have  anticipated  her  manying,  in  which  case  she  would  have  no  power 
to  dispose  of  it  by  will,  unless  he  gave  a  power  for  that  purpose.  I  think  this  is  clear 
that,  in  the  gift  to  Charlotte  Wardrop«r,  he  did  not  mean  the  same  thing  by  the 
words  "  her  neirs "  and  "  her  right  heirs  for  ever."  The  word  "  heirs  "  does  not 
appear  to  me  to  be  used  in  the  same  sense  in  both  those  places,  and  I  think  that  in 
the  latter  case  it  means  the  persons  who  would  take  it  by  law,  and  that  it  consequently 
means  "  executors  and  administrators." 

The  testator  then  gives  freeholds  and  copyholds  at  Aldingbome  to  his  sister  for 
life,  and  after  her  death,  to  his  nephew  "  and  his  heirs  for  ever."  This  is  the  fifth 
place  in  which  he  uses  the  same  word  "heirs,"  and  here  and  here  only,  the  word 
"  heirs  "  is  used  in  its  legal  and  proper  signification  as  "  heir  at  law." 

In  the  forfeiture  clause  he  provides  that  the  legacies  [641]  shall  be  forfeited  by  a 
sale  before  payment,  and  says  "  then  and  in  that  case  I  do  exonerate  and  discharge 
my  heirs  and  executors  from  the  payment  of  such  legacies."  What  the  word  "  heirs  " 
means  here  is  not  very  clear ;  but  this  is  clear,  that  it  is  not  "heirs  at  law,"  because 
they  have  nothing  to  do  with  the  payment  of  legacies,  nor  does  it  mean  next  of  kin. 
It  probably  means  trustees  and  executors  and  the  persons  whose  duty  it  is  to  discharge 
the  legacies,  but  it  is  quite  clear  that  it  means  the  "  heir  at  law  "  or  "  next  of  kin." 

The  only  other  place  in  which  he  speaks  of  heirs  is  that  in  which  he  directs  an 
indemnity  to  be  given  by  his  nephews  and  nieces  to  Maurice  Smelt,  "  his  heirs  and 
assigns."  The  word  htirs,  in  the  last  place,  must  mean  the  persons  to  be  indemnified, 
and  is  equivalent  to  "  executors  and  administrators." 

So  that  having  used  the  word  seven  times,  in  two  places  it  means  "  executors  or 
administrators,"  and  in  two  others  it  means  "next  of  kin."  In  one  place  only  it 
means  "  heirs  at  law."  In  the  sixth  it  either  means  or  is  equivalent  to  executors  or 
else  devisees  in  trust,  and  the  question  is,  what  does  it  mean  in  the  seventh. 

The  case  of  Oiitings  v.  M'Dermott  (2  Myl.  &  E.  69)  does  not  touch  this,  nor  does 
in  fact  any  one  of  the  other  cases.  The  testator  has  here,  and  in  other  places  in  this 
will,  used  the  word  as  equivalent  to  "executors  and  administrators,"  and  I  think  that 
so  to  construe  it  here  makes  the  whole  plain  and  consistent,  and  I  am  of  opinion  that 
this  is  the  meaning  of  the  testator,  and  consequently,  as  Charlotte  Wardroper  left  no 
will,  she  took  absolutely,  and  her  husband,  having  taken  out  administration,  is  entitled 
to  her  share. 
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[6i6]    Pabtbiijgb  v.  Foster  (No.  2).    Jfoy  4,  5,  1866. 

A  testator  bequeathed  his  leasehold  estate  to  tnuteea,  in  trust,  out  of  the  rents,  to 
pay  an  annuity  to  his  daughter,  and  he  proceeded  : — "  And  I  hereby  direct  that  if 
my  son  Henry,  now  absent,  shall,  within  five  years,  make  his  claim  to  my  tmsteea, 
he  shall  be  entitled  to  and  receive  one  moiety  of  my  said  leasehold  estate,  subject 
however,  together  with  the  other  moiety  thereof  in  favor  of  my  son  William,  to 
the  annuity  and  trusts  before  mentioned."  Henry  made  no  claim.  Held,  that 
William  was  entitled  to  a  moiety  of  the  leasehold  subject  to  the  annuity,  and  that 
the  gift  to  him  was  not  contingent  on  Henry's  claiming. 

The  testator,  by  his  will,  bequeathed  his  leasehold  estate  and  all  his  property  to 
trustees,  upon  trust,  out  of  the  rents  of  the  leaseholds,  to  raise  an  annuity  of  £60  for 
his  daughter  Mary  Ann  Largar,  to  continue  till  the  year  1880,  unless  the  same  should 
previously  determine,  and  to  be  paid  to  his  daughter  Mary  Ann  during  her  life,  and 
After  her  decease,  the  annuity  to  be  held  on  trust  for  her  children  to  me  year  1880. 
He  then  proceeded  as  follows : — 

"  But  if  no  such  child,  at  the  decease  of  my  said  daughter,  shall  be  then  livings 
the  trusts  hereinbefore  declared  to  cease  and  determine  and  be  then  held  upon  trust 
for  my  son  William  Foster.  And  I  hereby  direct  that  if  my  son  Henry  J.  Foster, 
now  absent,  shall,  within  five  years,  make  his  claim  to  my  trustees,  he  shall  be  entitled 
to  and  receive  one  moiety  of  my  said  leasehold  estate,  subject,  however,  together 
with  the  other  moiety  thereof  in  favor  of  my  son  William,  to  the  annuity  and  trusts 
before  mentioned." 

He  then  gave  some  legacies  and  the  residue  of  his  estate  between  his  son  William 
And  his  daughter  Mary  .^n. 

The  testator  died  in  1841. 

The  testator's  son  Henry  had  never  been  heard  of  since  the  testator's  death. 

The  testator's  daughter  had  died  leaving  children. 

[646]  This  suit  was  instituted  by  a  judgment  creditor  of  William  Foster  to  obtain 
payment  out  of  a  leasehold  in  which  Mr.  Foster  was  interested  under  the  testator's 
will.    The  case  is  reported  ante  (34  Beav.  1)  on  a  demurrer. 

The  trustees,  before  notice  of  the  judgment,  had,  as  they  alleged,  made  payments 
to  William  exceeding  his  share  of  the  income,  and  they  claimed  to  recoup  themselves. 

The  cause  now  came  on  for  hearing. 

Mr.  Southgate  and  Mr.  Bevir,  for  the  Plaintiffs,  as  to  the  right  of  the  judgment 
creditor  to  relief,  cited  Partridge  v.  Foster  (34  Beav.  1) ;  Yeteombe  v.  Landor  (28  Beav. 
80) ;  Godfrey  v.  Tucker  (33  Beav.  280) ;  Smith  v.  Hurst  (1  Coll.  705,  and  10  Hare,  30). 

They  argued  that  William  was  now  entitled  to  the  entirety  of  the  leaseholds, 
subject  to  the  existing  annuity. 

Mr.  Roberts,  for  William  Foster,  argued  that  he  took  the  whole,  and  as  to  the 
relief  sought^  he  commented  on  Godfrey  v.  Tiuker  (33  Beav.  280),  and  Beavcm  v.  Lord 
Oxford  (6  De  (i.  M.  &  G.  492,  507). 

Mr.  Selwyn  and  Mr.  Chapman  Barber,  for  the  trustees  of  the  will,  claimed  a  ri^t 
to  recoup  themselves,  out  of  the  future  rents,  the  over  payments  they  had  made  to 
William  prior  to  their  receiving  notice  of  the  judgment.  They  cited  Priddy  v.  Base 
(3  Mer.  86). 

Mr.  Swanston,  for  Edward  Largan,  the  son  and  representative  of  the  testator's 
daughter,  argued  that  the  [647]  gift  to  the  son  William  was  contingent  on  the  son 
Henry  making  the  claim  within  five  vears,  and  that  this  contingency  had  not 
happened.  That  there  was  no  implied  gift  to  William,  and  that  the  leaseholds  passed 
under  the  residuary  clause. 

Mr.  Southgate,  in  reply. 

May  5.  T&E  Master  of  the  Rolls  [Lord  Bomilly].  The  question  on  which  I 
reserved  the  expression  of  my  opinion  yesterday  was,  what  interest  in  the  leaseholds 
William  Foster  took  under  this  will.  I  am  of  opinion  that  he  took  one-half  and  no 
more,  and  that  the  other  half  is  to  be  divided  equally  between  himself  and  his 
sister. 
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The  absolute  interest  of  the  leaseholds  is  given  to  tarastees,  on  trust  to  raise  an 
annuity  for  the  daughter  for  her  life,  and  after  her  death  for  her  children,  but  to 
continue  only  until  me  year  1880. 

The  testator  then  says,  if  my  son  Henry  "  shall  vithin  five  years  make  his  claim 
to  my  trustees,  he  shall  be  entitled  to  receive  one  moiety  of  my  said  leasehold  estate, 
subject  (together  with  the  other  moiety  thereof  in  favor  of  my  son  William)  to  the 
annuity  on  the  trusts  before  mentioned."  Now  leave  out  the  parenthesis  and  the 
bequest  will  then  be  as  follows : — "  If  my  son  Henry  shall,  within  five  years,  make 
his  claim  to  my  trustees,  he  shall  be  entitled  to  receive  one  moiety  of  my  said 
leasehold  estate,  subject,  however,  to  the  annuity  and  the  trusts  before  mentioned." 

That  would  be  very  plain  and  simple;  but  then  the  [5481  parenthesis  says 
"together  with  the  other  moiety  thereof  in  favor  of  my  son  William."  I  do  not 
think  that  this  means  that  the  gift  to  William  is  to  depend  upon  the  contingency 
of  the  other  son  Henry  claiming  within  five  years,  but  that  it  means,  I  give  the 
other  moiety  to  my  son  William,  and  the  testator  has  not  disposed  of  the  first 
moiety  except  in  the  event  of  his  son  Henry  claiming  within  five  years,  which  be  has 
not  done. 

I  am  of  opinion  that  this  moiety  falls  into  the  residue,  and  the  result  is  that 
William  Foster  is  entitled  to  three-fourths  of  the  leaseholds,  and  the  representatives 
of  Mary  Ann,  who  is  dead,  are  entitled  to  the  remaining  one-fourth. 

I  think  the  Plaintiff  is  entitled  to  have  William's  share  sold,  unless  some  other 
arrangement  be  come  to  between  the  parties.  I  also  think  that  the  trustees  are 
entitled  to  retain  out  of  his  share  what  they  have  overpaid  him. 

[649]    Gaedknkr  v.  Ennob.    Humby  v.  Moody.    April  27,  28,  30,  31, 

May  25,  1866. 

[See  fTatson  v.  Bodtoell,  1878,  7  C3h.  D.  631.] 

Transactions  between  solicitor  and  client,  by  which  the  former  obtained  gifts,  and  an 
undue  advantage,  set  aside  and  the  securities  ordered  to  stand  good  only  to  the 
e:t:tent  of  what  might  be  found  justly  due  to  the  solicitor. 

Though  this  Court  holds  that  it  is  highly  improper  for  a  solicitor  to  derive  a  personal 
advantage  in  the  shape  of  gifts  from  his  clients,  or  in  the  shape  of  the  liquidation 
of  his  bills  untaxed  and  undelivered,  still  the  Court  cannot  approve  of  clients 
entering  into  transactions  with  their  solicitor,  whereby  they  obtain  from  him 
present  i-elief,  and  at  the  same  time  indulge  the  expectation  that  the  Court  will 
afterwards,  at  their  instance,  annul  the  whole  transaction  on  the  ground  of  the 
relation  subsisting  between  them. 

Plaintiffs,  though  successful  in  their  suit,  held  disentitled  to  costs  by  reason  of 
unfounded  charges  made  by  them  against  the  Defendant. 

The  first  of  these  suits  {Gardener  v.  Ennor)  was  instituted  by  Gardener  and 
Burridge  against  Adolphus  Ennor,  James  Humby  and  others  to  foreclose  a  mortgage ; 
the  second  suit  (Humby  v.  Moody)  was  instituted  by  Humby  and  Adolphus  Ennor  to 
set  aside  an  agreement,  and  to  make  the  mortgage  stand  only  as  a  security  for  the 
amount  to  be  found  actually  due  on  taking  certain  accounts.  The  facts  were 
complicated ;  but,  so  far  as  the  point  of  law  is  concerned,  they  may  be  stated  shortly 
as  follows : — 

Nicholas  Ennor  (the  father  of  Adolphus  Ennor)  was  entitled  to  a  lease  of  some 
lead  mines  in  St.  Cuthbert  Wells  in  Somersetshire,  and,  in  respect  of  matters  connected 
with  this  mine,  he  was  engaged  in  two  law  suits. 

In  1859-60  Nicholas  Ennor  sold  his  interest  to  Adolphus  Eonor  and  James  Humby 
for  XI  2,000,  payable  by  instalments,  and  the  purchasers  were  also  to  pay  the  costs  of 
the  two  law  suits. 

In  1861  a  company  called  the  West  of  England  Company  was  formed  for  working 
the  mine.  It  was  [560]  divided  into  400  shares  of  £100  each,  of  which  Adolphus 
Ennor  and  Humby  took  345. 
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Thirty  shares  were  iJlotted  to  Bir.  Burridge,  a  solicitor,  who  had  been  engaged 
in  all  these  transactions  for  Nicholas  Ennor,  and  had  also,  in  the  sale  of  the  nunc  to 
the  Plaintiffs,  acted  for  them.  The  amount  which,  at  this  time,  Mr.  Bonidge  claimed 
to  be  due  to  him  from  Nicholas  Ennor  was  £3709,  16s.  lOd.  The  thirty  shares 
allotted  to  Mr.  Burridge  were  originally  intended  to  be  in  part  payment  of  this  Inll 
of  coets,  leaving  £709,  ISs.  lOcL  unpaid ;  but  it  was  ultimately  aereed  that  Mr. 
Bonidge  was  to  have  them  as  a  gift.  The  matter  was  thus  stated  by  him  in  his 
answer : — 

"  And  I  say  that  the  Plaintiffs  afterwards  released  me  from  my  agreement  to  treat 
the  shares  as  taken  in  part  satisfaction  of  my  costs,  and  agreed  to  pay  me  all  my 
costs  in  full,  in  addition  to  giving  me  the  said  shares." 

Afterwards,  in  September  1861,  Nicholas  Ennor  filed  a  InU  in  this  Court  against 
Adolphus  Ennor  and  Humby  {Ennor  v.  Humbjf)  for  the  specific  performance  of  tJie 
contract  of  purchase  by  them,  and  some  of  the  arrangements,  made  between  the 
PlaintUTs  and  Mr.  Burridge,  were  entered  into  in  order  to  satisfy  the  orders  made  by 
the  Court  in  that  suit. 

The  first  arrangement  between  the  Plaintiffs  Adolphus  Ennor  and  Humby  and 
Mr.  Burridge  was  ^ected  by  an  agreement  dated  the  29th  January  1862,  whereby, 
in  consideration  of  Burridge  not  calling  for  the  immediate  payment  of  the  several 
bills  of  coets  due  from  Nicholas  Ennor,  Adolphus  Ennor  and  Humby,  the  latter 
"  agreed  to  pay  the  several  bills  of  costs  as  the  same  were  then  made  out  and  ddivered 
or  about  to  be  delivered  by  ([661]  Mr.  Burridge  to  Nicholas  Ennor"  under  an  order 
of  Court  And  in  consideration  of  £2000,  stated  to  be  procured  for  them  of  Gardener 
to  pay  Nicholas  Ennor,  and  likewise  in  consideration  of  Burridge  having  procored 
loans  from  his  bankers  of  other  sums  for  them,  and  in  consideration  of  £2000  procured 
for  them  of  Stuokey's  Banking  Company  amounting  to  £871,  78.  9d.,  they  agreed  to 

Xy  him  the  same  sums  respectively,  with  interest  at  £5  pec  cent,  and  for  the 
inces  with  interest.  And  for  the  several  considerations  aforesaid  they  also  agreed 
to  allot  and  give  to  William  Burridge  twenty  free  and  paid-up  shares  in  the  West  of 
England  Lead  Smelting  Company  (Limited),  in  addition  to  the  five  free  shares 
heretofore  agreed  by  them  to  be  allotted  and  given  to  him  in  the  company.  And 
they  agreed  that  all  deeds  and  documents  in  hu  custody  should  be  pledged  to  him 
for  the  bills  of  costs  and  the  moneys  advanced  or  to  be  advanced. 

The  Plaintiffs  Adolphus  Ennor  and  Humby  sought  to  set  aside  this  agreement 
in  Mo,  on  the  ground  that  it  was  a  transaction  between  a  solicitor  and  his  cuents  for 
the  benefit  of  the  solicitor  himself. 

After  this,  and  in  April  1862,  Mr.  Elford  brought  two  actions  against  Adolphus 
Ennor  and  Humby  to  recover  money  advanced,  and  on  this  occasion  Mr.  Bumdge 
acted  as  their  solicitor  and  adviser. 

In  this  state  of  things  a  second  agreement  was  entered  into,  on  the  27  th  May 
1862.  It  was  in  the  form  of  an  undertaking,  whereby  Adolphus  Ennor  and  Humby 
undertook  to  execute  to  Burridge  a  mortgage  of  the  mines  for  £4500  which  he  had 
provided,  as  well  as  for  the  former  sums  advanced  by  and  through  him  and  future 
advances.  "  And  for  the  considerations  aforesaid  Adolphus  Ennor  [6621  and  Humby 
agreed  to  transfer  forty-five  shares  to  Burridge  of  £100  each  in  the  saia  company,  in 
addition  to  fifty-five  shares  previously  agreed  to  be  given  to  him,  making  his, 
Burridge's,  interest  in  the  concern,  with  the  thirty  shares  taken  by  him  on  the 
formation  of  the  company,  £10,000 ;  and  if  at  any  time  the  company  should  cease  to 
exist,  Burridge's  interest  in  the  concern  should  continue  the  same  in  proportion  to  the 
then  present  share  capital  in  the  concern,  videlicet,  one-fourth  interest,  but  subject  to 
the  liabilities  of  the  company." 

The  bill  asked  that  this  undertaking,  so  far  as  it  related  to  the  forty-five  shares  in 
the  company  agreed  to  be  transferred  might  be  declared  void. 

On  the  1st  of  November  1862  the  Plaintiff  mortgaged  the  mine  to  secure  to 
Gardener  £3500  and  to  Burridge  £3192,  Os.  5d. 

The  bill  prayed  that  this  mortgage  might  be  ordered  to  stand  as  a  security  for  so 
much  as  should  be  found  due  from  the  Pluntiffs. 

Mr.  Southgate  and  Mr.  Cutler,  for  Gardener  and  Burridge,  the  Plaintiffs  in  the 
first  cause,  cited  Bozon  v.  Bdland  (4  Myl.  &  Cr.  354) ;   Harris  v.  Trejnenheere  (15  Yes. 
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34) ;  ffBrien  v.  Lewis  (9  Jar.  (N.  S.)  321  and  528) ;  In  re  BoyU  (5  De  Q.  M.  &  O. 

Mr.  Jessel  and  Mr.  Stook,  for  Hamby  and  Adolphoa  Ennor,  the  Plaintiffs  in  the 
second  suit,  cited  Thomson  v.  Jtuige  (3  Drew.  306);  Rhodes  v.  Bate  (1  Law  Rep. 
(Chano.)  Appeal,  252). 

Mr.  Baggallay  and  Mr.  Pearson,  for  St  Cuthbert  Company. 

[563]  Mr.  Jessel,  in  reply.  EcUek  v.  Hatch  (9  Ves.  292) ;  Cox  v.  WeOs  (1  Cox,  112) ; 
fFamdey  v.  Booth  (2  Atk.  25) ;  Newman  v.  Payne  (2  Ves.  jun.  202) ;  Montesgmen  r. 
Sandyes  (18  Yes.  302). 

May  25.  The  Mastbb  of  the  Bolls  [Lord  BomiUy].  The  first  head  of  relief 
asked  by  the  Plaintiffs  is  to  set  aside  the  agreement  of  the  29th  of  January  1862,  in 
Mo,  first,  on  this  ground,  that  it  was  a  transaction  between  them  and  their  own  solicitor 
solely  for  the  benefit  of  the  solictor  himself ;  and,  secondly,  that  the  representation 
of  facts,  on  the  face  of  the  agreement  itself,  was  erroneous.  The  first  objection  is  not 
easily  disposed  of ;  it  was,  I  think,  a  transaction  between  the  Plaintiffs  and  their  own 
solicitor,  in  which  I  cannot  say  that  all  the  benefit  was  derived  by  Mr.  Burridge,  but 
it  was  one  which,  [in  my  opinion,  was  very  oneisided,  and  very  materially  for  his  advan- 
tage.  The  advantages  he  obtained  were,  first,  the  payment  without  taxation  of  his 
four  bills  of  costs,  one  of  which  he  had  not  then  even  delivered ;  secondly,  the  repay- 
ment with  interest  of  the  sums  advanced  by  him  towards  carrying  on  the  mine; 
thirdly,  the  allotment  of  twenty-five  paid  up  shares  in  the  company  to  be  formed ; 
fourthly,  a  lien  on  all  dooument«  in  his  possession  for  bilb  of  costs  and  money  advanced 
or  to  be  advanced  by  him.  These  twenty-five  shares  were  to  be  in  addition  to  the 
thirty  shares  allotted  him  in  part  payment  of  the  bills  of  costs. 

The  consideration  for  which  the  Plaintiffs  entered  into  this  agreement  was,  that 
they  owed  Mr.  Burridge  money,  that  be  had  procured  loans  for  them  and  bad  advanced 
[664]  and  would  advance  money  to  carry  on  the  mines.  In  fact^  however,  the  loans 
(which  were  all  advanced  by  Stuckey's  Banking  Company)  were  received  by  Mr. 
Burridge,  in  part  discharge  of  what  was  due  to  himself,  as  appears  from  the  account 
set  forth  by  him  in  his  answer.  It  is  also  to  be  observed  that  the  Plaintiffs  were  not 
primarily  liable  to  pay  either  of  these  bills  of  costs  to  Mr.  Burridge  or  the  mortgage 
on  the  mines  to  Messrs.  Glardener ;  these  were,  in  fact,  due  by  Nicholas  Ennor,  and 
if  the  purchase  by  the  Plaintiffs  had  gone  off,  they  would  not  have  been  in  any  way 
liable  to  pay  these  amounts.  At  the  same  time,  it  is  obvious  that  the  Plaintiffs  were 
in  great  want  of  money  to  carry  on  the  mines,  and,  unless  by  entering  into  this  agree- 
ment, little  prospect  seems  to  have  existed  of  their  obtaining  any,  and  though  such 
future  advances  formed  no  part  of  the  specified  consideration  for  the  agreement,  still 
the  tacit  understanding  between  the  parties  to  it  seems  to  me  to  have  been,  that  money 
should  be  supplied  by  Mr.  Burridge  in  future,  as  in  fact  it  was. 

That  part  of  the  transaction  which  consists  of  the  gift  of  the  twenty-five 
shares  is  also  very  objectionable.  The  mines  were  a  valuable  property,  though 
probably  worth  less  than  the  sum  at  which  they  were  fixed  by  the  nominal  amount 
attributed  to  the  shares  in  the  company,  still  they  were  a  property  of  value, 
and  twenty-five  shares  represented  one-sixteenth  part  of  the  whole  value  of  the 
mines. 

This  agreement  is,  however,  so  mixed  up  with  the  subsequent  transactions  that,  in 
my  opinion,  it  is  impossible  to  deal  with  it  as  if  it  were  the  sole  transaction,  in  which 
case,  probably,  I  should,  upon  the  Plaintiffs  undertaking  to  pay  what  was  due  to  Mr. 
Burridge  on  his  bill  of  costs,  such  amount  to  be  allowed  in  part  pay-[666]-ment  of 
the  purchase-money  due  to  Nicholas  Ennor,  order  the  same  to  be  delivered  up  to  be 
cancelled. 

But  the  transaction  does  not  rest  here,  for  a  second  agreement  was  shortly  after- 
wards, on  the  27th  of  May  1862,  entered  into  between  the  Plaintiffs  and  Mr.  Burridge 
[His  Lordship  stated  this  agreement  and  the  other  transactions.] 

This  completes  the  transaction,  so  far  as  relates  to  the  forty-five  shares  in  the  West 
of  England  Company,  which  company,  it  is  proper  to  observe,  was  only  another  name 
for  the  Plaintiffs.  I  am  of  opinion,  notwithstanding  that  the  evidence  and  corre- 
spondence shew  that  the  Plaintiffs  knew  perfectly  well  what  they  were  about,  yet 
that  a  transaction  of  this  character,  founded  on  the  agreement  of  January  1862, 
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which  I  have  already  commented  upon,  cannot  be  allowed  to  stand  as  a  valid  trans- 
action, so  far  as  it  regards  any  aid  or  assistance  from  this  Court  to  enforce  it. 

Four  days  after  this  agreement  a  mortgage  of  the  mines  was,  on  the  31st  May 
1862,  executed  by  the  Plaintiffs  to  Messrs.  Mowiy  &  Smith  to  secure  the  sum  of  jC2350, 
which  was  advanced  by  them  to  enable  the  Plaintiffs  to  comply  with  the  order  of 
the  Court  made  in  the  case  of  Ennor  v.  Humbg,  directing  the  payment  into  Court 
of  a  sum  of  money  due  from  the  Plaintiffs  in  respiset  of  the  purchase-money. 

On  the  1st  of  November  1862  the  mortgage  was  executed  bv  the  Plaintiff  to  Mr. 
Burridge  which  forms  the  subject  of  the  second  branch  of  relief  prayed  for  by  the 
Plaintiffs.    This  mortgage  is  to  this  effect     [His  Lordship  stated  it] 

[556]  The  bill  prays  that  this  mortgage  may  be  ordered  to  stand  as  a  security 
for  so  much  only  as,  upon  taking  the  account  between  the  Plaintiffs  and  Mr.  Burridge, 
shall  be  found  to  be  due  from  them,  and  the  bill  alleges  a  great  variety  of  eircum- 
stanoes  to  shew  the  fraudulent  character  of  this  deed,  and  how  they  were  surprised 
into  executing  it  without  a  due  knowledge  of  its  contents.  I  regret  to  say  that  these 
allegations  in  the  bill,  as  well  as  those  of  a  like  nature  relating  to  the  two  previous 
agreements,  which  must  have  been  introduced  on  the  instruction  of  the  Plaintiffs,  are 
destitute  of  foundation.  As  regards  this  ground  for  impeaching  the  mortgage  deed, 
the  bill  wholly  fails.     It  also  fails  as  regards  Mr.  Gardener. 

But  as  regards  the  X3192,  said  to  be  advanced  by  the  Defendant  Burridge,  tJie 
case  appears  to  me  to  be  very  different  The  balance  is  made  out  by  his  account,  to 
which  I  have  already  referred,  set  forth  in  his  answer.  The  items  in  this  account  do 
not  appear  to  have  been  vouched,  and  several  of  them  are,  in  my  opinion,  such  that 
the  Plaintiffs  are  entitled  to  have  the  accuracy  of  them  tested.  If  the  matter  had 
stood  here,  unconnected  with  the  St.  Cuthbert  Company,  it  appears  to  me  that  the 
just  and  equitable  mode  of  dealing  with  the  transactions  between  the  Plaintiffs  and 
Mr.  Burridge  would  be  the  following : — 

Declare  the  agreement  of  the  29th  January  1862  to  be  void,  and  direct  it  to 
be  delivered  up  to  be  cancelled,  on  the  Plaintiffs  undertaking  that  the  mortgage  of 
let  November  1862  shall  stand  as  a  security  for  all  sums  justly  due  and  owing  by 
them  to  Mr.  Burridge,  including  therein  the  sums  due  from  Nicholas  Ennor  to 
Burridge  in  respect  of  the  four  bills  of  costs  referred  to  in  the  agreement  of  29th  July 
1862,  claimed  by  Burridge  against  Nicholas  Ennor,  the  amount  due  [567]  thereon 
respectively  to  be  ascertained  by  taxation,  and  the  total  amounts  due  thereon  to 
be  allowed  to  the  Plaintiffs  as  part  payment  of  the  purchase-money  due  from  them 
to  Nicholas  Ennor  in  the  suit  of  Ennor  v.  Humby,  for  which  purpose  all  necessary 
applications  are  to  be  made  in  that  suit.  And  for  the  purposes  aforesaid,  all  necessary 
accounts  would  have  to  be  taken,  but,  in  taking  such  accounts,  I  should  give  a  direc- 
tion, that  where  a  sum  of  money  is  entered  as  paid  to  the  Plaintiffs  in  the  account  in 
the  answer,  by  which  the  balance  of  £3192,  Os.  5d.  is  arrived  at,  and  for  which  the 
mortgage  was  given  bv  them,  that  this  sum  shall  be  treated  as  having  been  admitted 
by  the  Plaintiffs  to  have  been  paid  to  them  and  that  it  should  not  require  to  be 
vouched. 

This,  it  appears  to  me,  is  the  only  foundation  on  which  the  Plaintiffs  can  ask  to 
settle  the  accounts  and  the  mortgage  security  and  transaction  between  them  and  the 
Defendant  Burridge. 

[His  Lordship  adverted  to  the  difSculty  arising  from  Nicholas  Ennor  not  being  a 
party  to  these  suits  and  the  transaction  in  respect  of  the  St  Cuthbert  Company,  who 
had  since  purchased  the  mine,  and  the  modification  in  the  decree  which  these 
circumstances  require.] 

Of  course  it  will  appear  from  this  that  my  declaration  as  to  the  invalidity  of  the 
agreement  of  29th  January  1862  makes  the  gift  of  the  forty-five  paid-up  stiares  to 
Mr.  Burridge  absolutely  void,  and  that  he  has,  in  my  opinion,  no  interest  in  the  said 
company,  except  in  respect  of  such  shares  as  he  has  taken  or  intends  to  take  and  to 

ey  up  the  amount  of  the  calls  thereon.  It  is  also  evident  from  my  declaration  that 
r.  Burridge's  claim  of  a  lien  in  respect  of  the  agreement  of  29th  [668]  January 
1862  is  gone  by  the  mortgage,  or  rather  that  it  is  merged,  by  reason  of  the  conditions 
I  impose  on  the  Plaintiffs  with  respect  to  the  claim  against  them  by  the  transaction  in 
question  as  it  existed  under  the  mortgage  of  1st  November  1862. 
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I  have  alsb  read  and  considered  the  evidence  as  regards  the  costs  to  be  given 
on  these  transactions,  and  I  am  of  opinion  that,  as  between  the  Plaintiffs  and  Mr. 
Burridge,  I  can  properly  give  no  costs  on  either  side.  As  regards  Mr.  Barridge,  the 
oomments  I  have  made  on  the  transactions  themselves,  and  the  relation  in  which  he 
stood  to  the  Plaintiffs,  make  it  impossible  for  me  not  only  to  give  him  any  costs,  but, 
if  the  transactions  had  been  such  as  the  Plaintifib  represented  it,  or  even  if  they  had 

Elainly  narrated  the  real  facts,  stating  the  full  extent  of  their  own  knowledge,  it  would 
ave  been  difficult  for  me  to  avoid  giving  them  the  costs.  But,  on  the  other  hand, 
the  Plaintiffs  have  disentitled  themselves  to  receive  an^  costs,  by  reason  of  the 
unfounded  charges  they  have  brouefat  against  Mr.  Bumdge,  and  of  which,  under 
ordinary  circumstances,  thev  would  have  had  to  pay  all  the  costs.  And  although, 
unquestionably,  this  Court  holds  that  it  is  highly  improper  for  a  solicitor  to  derive  a 

EBrsonal  advantage  in  the  shape  of  gifts  from  his  clients,  or  in  the  shape  of  the 
^uidai 

clients  I 

present 

afterwards,  at  their  instance,  annul  the  whole' transaction  on  the  ground  of  the  relation 

subsisting  between  them. 

I  propose  to  make  .one  decree  in  both  causes.  As  regards  Mr.  Gardener  I  see 
nothing  but  what  is  straight-[659]-forward  in  his  conduct,  and  he  must  have  his  costs 
of  both  suits. 

The  Plaintiff  must  therefore  pay  the  costs  of  the  Defendants,  other  than  Mr. 
Burridge,  in  the  suit  of  Eumby  v.  Moody ;  but  in  the  suit  of  Owrdmer  v.  Ennor,  the 
Plaintiffs  in  that  suit  must  pay  the  costs  of  the  St.  Cuthbert  Company  and  of 
Moody  and  Smith,  the  first  tnortgagees. 


[669]    Calcraft  v.  Thompson.    /ttJy  14,  1865 ;  Feb.  9,  13,  1866. 

[S.  C.  afSrmed  on  appeal,  15  W.  B.  387.    See  EeeUsiasHedl  Commisaionen  of  England 
v.  Kind,  1880,  U  Ch.  D.  224;  Cooper  v.  Straker,  1888,  40  Ch.  D.  27.] 

A  suit  cannot  be  sustained  in  this  Court  for  the  purpose  of  recovering  damages  for 

an  invasion  of  ancient  lights  when  the  injunction  is  refused. 
Deere  v.  Guest,  1  Myl.  &  Cr.  516,  observed  upon. 

This  suit  was  instituted  to  restrain  the  invasion  of  ancient  lights  by  mandatory 
injunction,  the  alleged  obstruction  having  been  completed  before  the  bill  was  filed. 

Mr.  Selwyn,  Mr.  Cleasby  and  Mr.  Bristowe,  for  the  Plaintiff.  Jchmon  v.  Wyait 
(2  De  G.  J.  &  S.  18) ;  Tat^  v.  Jones  (13  W.  R.  617)  j  Gaie  v.  Abbot  (10  W.  R  748). 

Mr.  Hobhouse  and  Mr.  Humphrey,  in  the  same  interest 

Mr.  Leigh  and  Mr.  Southgate,  cowtrl),,  were  stopped  by 

The  Mastsr  of  thb  Bolls,  who  said  that,  in  his  opinion,  no  case  was  made  for 
an  injunction ;  and  as  to  the  question  of  dam^es,  that  he  desired  the  cause  to  stand 
over  until  the  Lords  Justices  had  decided,  in  Durrell  v.  Pritchard,  whether  a  bill  will 
lie  for  damages  when  the  Court  refuses  the  injunction. 

[660]  F^.  9.  The  Lords  Justices  having  decided  the  appeal  in  Dwrrdl  v.  Pritchard 
(35  L.  J.  (Chanc.)  223),  the  case  was  brought  on  again. 

Mr.  Selwyn,  Mr.  Cleasby  and  Mr.  Bristowe,  for  the  Plaintiff. 

Mr.  Hobhouse  and  Mr.  Humphrey,  for  Defendants  in  the  same  interest. 

Mr.  Southgate  and  Mr.  Cotton,  for  the  other  Defendants,  Were  stopped  by 

The  Master  of  the  Rolls,  who  said  he  would  read  the  evidence  again  with 
reference  to  the  observations  of  the  Lords  Justices. 

Fd>.  13.  The  Master  ob  the  Bolls  [Lord  Bomilly].  I  have  again  gooe  over 
the  evidence,  with  a  view  to  consider  whether  the  damage  in  this  case  is  such  as 
amounts  to  the  "  very  serious  damage  which  would  arise  from  the  interference  of 
this  Court  being  withheld,"  mentioned  by  Lord  Justice  Turner  in  his  judgment  in 
Durrell  v.  PritcHard  (Ibid.),  as  justifying  the  interference  by  way  of  mandatory  injunc- 
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tion,  and  I  am  of  opinion  that  the  damM;e  does  not,  in  that  view  of  the  case,  in  my 
opinion,  justify  the  interference  of  this  Court. 

I  may,  however,  without  impropriety,  observe  that  I  think  that  his  Lordship  did 
not,  in  commenting  upon  Deere  v.  Quest  (1  Myl.  &  Cr.  516)  sufficiently  take  notice 
that  the  [661]  decision,  in  that  case,  was  not  given  on  an  application  for  an  injunction, 
but  that  It  was  on  demnrrer,  and  that  the  Lord  Chaiteelior  dedded  that^  in  such  a 
case,  no  relief  at  all  could  be  given.  Having  been  counsel  in  that  case,  I  cannot 
doubt  that  the  Lord  Chancellor  mtended  to  lay  down  the  principle  that  if  the  injury 
was  completed  before  the  bill  was  filed,  the  jurisdiction  of  this  Court  did  not  aiise^ 
and  that  the  only  remedy  was  at  law ;  and  I  remember  well  that  Mr.  Jacob  urged 
strongly  on  Mr.  Mylne  the  necessity  of  reporting  the  case,  as  one  that  laid  down  a 
great  and  broad  principle  applicable  to  all  cases  of  mandatory  injunction.  In  fntoie, 
no  doubt,  I  shall  regard  that  case  in  the  light  in  which  it  is  estimated  by  the  Lord 
Justice  Turner ;  but  it  is  to  be  observed  that  it  is  difficult  to  consider  that  the  injury 
was  slight  in  that  case,  where  a  railway  was  made,  by  collusion  with  the  tenant, 
across  the  fields  of  the  Plaintiff,  shutting  up^  as  will  appear  by  the  bill,  though  not 
so  stated  in  the  report,  a  road,  which  was  one  of  the  principal  modes  of  access  to  his 
farmhouse. 

It  is  true  that,  in  that  case,  as  I  was  afterwards  informed,  the  Plaintiff  in  equity 
obtained  at  law  full  compensation  for  the  damage  sustained,  including  in  it  the  costs 
of  the  proceedings  in  equity,  besides  also  judgment  in  ejectment^  which  was  not 
executed,  because  the  parties  came  to  terms  of  compromise. 

The  case  of  Durrell  v.  Pritchard  confirms  me  in  my  view  that  suits  cannot  be 
instituted  in  this  Court  for  the  purpose  of  recovering  damages  when  the  injunction 
is  refused,  and  accordingly  I  am  of  opinion  that,  in  this  case,  the  bill  must  be 
dismissed  with  costs. 

NOTK.— Affirmed  by  the  Lord  Chancellor  19th  January  1867  (15  W.  E.  387). 

[662]    Cross  v.  Wilks.    Feb.  15,  March  6,  1866. 

A  testator  gave  his  real  and  personal  estate  to  trustees  in  trust,  but  with  the  consent 
of  his  widow,  to  sell  and  invest  the  produce  and  pay  the  income  therefrom  and  of 
his  estate  unsold  to  his  widow  for  Ufe,  and  after  her  death,  he  directed  that  the 
money  to  be  produced  by  his  estate,  "  sold  before  her  death,"  should  be  in  trust  for 
such  persons  as  she  should  by  deed  or  will  appoint.  Held,  that  the  widow's  power 
did  not  extend  over  real  estate  not  sold  during  her  life. 

"  Effects  "  held  to  be  ejusdem  generis,  and  not  to  apply  to  real  estate. 

The  testator,  by  his  will,  gave  his  real  and  personal  estate  to  two  trustees 
(Jacksons  and  Wilks)  and  their  neirs,  upon  trust,  after  paying  his  debts,  funeral  and 
testamentaiT  expenses,  that  they  "should,  with  the  consent  and  approbation  in 
writing  of  his  wife  Elizabeth,  at  such  time  or  times  as  she  and  they  might  think 
most  advantageous,  with  such  consent  as  aforesaid,  during  her  life,  sell  and  dispose  d 
his  said  real  estate  (if  any)  and  also  his  personal  estate  and  effects  (except  such  part 
or  parts  of  his  household  furniture,  plate,  linen,  china  and  effects,  which  his  wife 
Elizabeth  might  select  for  her  own  use)  not  being  then  already  in  money  or  money 
securities."  And  to  invest  the  money  arising  from  such  sale  or  sales,  together  wiUi 
what  other  moneys  might  come  to  their  hands  under  his  will,  upon  Government  or 
real  securities  in  England.  And  to  |Miy  the  dividends  and  interest  of  the  moneys 
arising  therefrom,  and  the  interest,  dividends  or  yearly  proceeds  of  all  other  moneys, 
and  the  rents,  issues  and  profits  of  his  real  estate  (if  any)  until  the  same  should  be 
sold,  unto  his  wife  Elizabeth  during  her  life  for  her  separate  use.  "  And  from  and 
after  the  decease  of  his  wife,  then  he  directed  that  all  and  every  the  moneys  to 
arise  or  be  in  any  way  produced  by  or  out  of  his  estate,  effects  or  property  whatsoever 
sold  before  her  decease,  and  the  furniture  and  other  effects  retained  by  her  for  her  use, 
when  sold  after  her  decease,  should  be  upon  trust  for  all  or  any  person  or  persons 
she,  his  said  wife  Elizabeth,  should,  by  deed  or  will,  direct  or  appoint,  give,  devise  or 
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bequeath  the  same,"  and  in  default  of  such  direction,  upon  trust  to  [663]  pay  and 
divide  the  same  between  his  brothers.  He  audiorized  his  wife  to  select,  for  her  own 
use,  such  articles  of  his  household  furniture  or  any  other  efifecte  which  he  might  die 
possessed  of.  And  he  further  directed  that  no  sale  or  sales  of  his  said  estate  or  effects 
should  be  had,  without  the  consent  of  his  said  wife  being  first  obtained,  until  after 
her  decease. 

The  testator  appointed  his  wife  sole  executrix,  and  he  died  in  1855,  seised  of  some 
freehold  property  in  Marston  and  Stand  Street 

The  widow  entered  into  possession  of  the  real  and  personal  estate  and  treated  the 
whole  as  belonging  to  her  alMolutely.  The  trustees  never  interfered  or  took  any  part 
in  the  administration.  The  widow  died  in  1864,  having,  by  her  will,  devised  the 
Marston  and  Stand  Street  property  to  the  Defendants.  The  heir  at  law  of  the 
testator,  however,  contended  that  the  widow  had  no  power  to  devise  these  real 
estates  which  remained  unsold  at  her  death. 

Mr.  Swanston,  for  the  Plaintiff. 

Mr.  Surrage,  for  Defendants  in  the  same  interest  as  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Field,  for  the  heir  at  law. 

Mr.  Swanston,  in  reply. 

March  6.  The  Masteb  of  thb  BjOUS  [Lord  Bomilly^.  In  this  case,  the  question, 
which  arises  on  the  will  of  Josepih  Jackson,  is,  whether  his  wife  has,  under  the  words 
of  his  will,  power  to  dispose,  by  will,  of  such  [664]  portion  of  his  property  as  was  not 
sold  or  converted  into  money  during  her  lifetime. 

That  it  was  the  testator's  intention  that  his  widow  should  have  the  absolute 
control  over  all  his  property  I  cannot  doubt  I  think  it  would  be  too  capricious  an 
intention  to  attribute  to  him  to  suppose  that  he  intended  that  his  wife  should  have 
the  power  of  disposing  of  his  property,  if  converted  into  money,  but  no  such  power, 
if  it  remained  unconverted,  while  the  power  of  converting  the  whole  or  any  part  into 
personalty  depended  exclusively  on  her  own  will  and  pleasure. 

But  even  so  assuming  it,  I  cannot  get  over  the  words  of  the  testator  guod  voluU 
non  dixit. 

The  words  of  the  will  are  these  :  "  All  and  every  the  money  to  arise  or  be  in  any 
way  produced  by  or  out  of  my  estate,  effects  or  property  whatever  sold  before  her 
decease."  So  far  the  words  are  precise,  and  the  power  is  confined  to  the  money 
arising  from  the  sales  "  before  her  decease."  He  goes  on  :  "  And  the  furniture  and 
other  effects  retained  by  her  for  her  own  use,  when  sold  after  her  .decease."  Therefore 
there  are  two  classes  of  things  given,  the  money  produced  by  the  sale  "  before  her 
decease,"  and  the  furniture  and  effects  "  retained  by  her  for  her  own  use  when  sold 
after  her  decease."  A  good  deal  of  argument  was  founded  on  the  word  "  effects," 
which  occurs  twice ;  but  I  am  of  opinion  that  it  is  impossible  to  apply  the  word 
"  ^eds "  to  real  estate.  I  think  that  it  must  be  treated  as  a  word  tjvsdem  generis 
with  the  "  furniture,"  which  was  retained  by  her  for  her  own  use,  and  that  it  cannot 
extend  to  real  estate.  The  proof  of  it  is  that  when  the  word  "  effects  "  is  mentioned 
a  second  time,  he  authorizes  his  wife  "  to  select  for  her  own  use  such  articles  of  his 
household  furniture  [666]  or  any  other  effects  which  he  might  die  possessed  of." 
There  it  clearly  means  "  effects  "  of  a  like  nature. 

The  testator  might  possibly  have  thought  that  if  she  intended  to  dispose 
of  it  by  will,  she  might  have  directed  the  sale,  and  that^  if  she  wished  the 
property  to  go  to  his  heir  at  law,  she  might  withhold  her  consent  It  is,  however, 
impossible  to  speculate  on  his  intention ;  but  this  is  certain :  she  died  intending  to 
dispose  of  it  by  will,  because  she  has  expressly  said  so.  I  think  however  she  nad 
no  power  to  do  so,  and  that  to  have  enabled  her  it  must  first  have  been  converted. 

I  must  declare  that  the  heir  at  law  is  entitled  to  this  real  estate. 
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[666]    DuNBAU.  V.  Walters.    June  15,  24, 1865. 

An  Act  of  Parliament  alone  can  give  any  person  the  right  of  taking  the  property  of 
another  without  his  consent  on  payment  of  an  adequate  pecuniary  compensadon, 
and  the  right  to  light  and  air  is  aa  much  property  as  the  land  which  enjoys  this 
easement  on  the  land  of  another. 

The  Plaintiffs  property  in  Shoreditch  was  separated  from  the  Defendants'  by  a 
wall  nineteen  feet  high,  and  the  windows  of  the  Plaintiff's  houses,  which  were  alleged 
to  be  ancient  lights,  overlooked  the  Defendants'  premises. 

On  the  10th  of  May  1865,  the  Defendants  pulled  down  the  wall  with  a  view  to 
erect  a  large  warehouse  on  their  premises,  and  notwithstanding  the  PlaintifTs 
remonstrances  and  threats,  they  had,  at  the  filing  of  this  bill  (29th  of  May  1865), 
raised  the  wall  to  the  height  of  thirty-five  and  one-third  feet. 

The  bill  prayed  an  injunction  to  restrain  the  Defendants  from  erecting  the  building 
of  a  greater  height  than  it  was  originally,  and  from  permitting  the  wall  already 
erectM  from  remaining  a  greater  height  than  it  lately  [666]  stood,  and  from  erecting 
on  the  Defendants'  land  any  wall,  &o.,  of  a  greater  height  than  the  elevation  of  the 
old  buildings  as  they  lately  stood,  so  as  to  darken  or  OMCure  or  impede  the  light  and 
air  theretoiore  enjoyed  by  the  Plaintiffs. 

A  motion  was  now  made  for  an  injunction,  the  Defendants  having  previously 
given  an  undertaking  not  further  to  raise  the  height  of  the  party  wall. 

Mr.  Southgate  and  Mr.  Ince,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Benshawe,  for  the  Defendants. 

Mr.  Southfi»te,  in  reply. 

Rcmken  v.  Muddsson  (4  Sim.  13) ;  AUontey-Qeneral  v.  Niehd  (16  Ves.  338) ;  and 
Itemberg  v.  East  India  Hcnu  Estate  Company  (10  Jur.  (N.  S.)  221),  were  cited. 

Jvme  24.  Thk  Master  of  the  Bolls  [Sir  John  Romilly].  This  is  an  applicadoD 
for  an  injunction.  In  truth  no  such  injunction  as  is  here  prayed  is  resisted,  because 
before  the  motion  was  made  the  wall  was  carried  to  its  present  height,  and  it  is  not 
intended  by  the  Defendants  to  raise  it  higher.  The  great  object  of  the  present 
motion  however  is,  to  prevent  the  Defendants  hereafter,  at  the  hearing  of  the  cause, 
from  urging  as  a  defence  to  a  mandatory  injunction  to  restore  the  property  to  the 
same  state  in  which  it  was  before  the  wall  was  begun  to  be  raised,  the  hardships  and 
expense  which  would  be  entailed  on  the  Defendants  by  the  necessity  of  pulling  down 
a  large  and  extensive  warehouse  which  they  are  now  in  the  course  of  completing. 

[667]  The  Plaintiff  alleges  that,  at  the  time  of  the  filing  of  the  bill  and  service  of 
the  notice  of  motion,  not  only  the  wall)  was  not  completed,  but  the  whole  might 
have  been  restored  to  its  former  state  for  a  few  pounds.  And  that  even  when  the 
undertaking  was  given  by  the  Defendants,  a  comparatively  small  sum  would  have 
restored  the  property  to  its  former  state,  but  that  the  subsequent  works,  although 
they  add  nothing  to  the  obstruction  of  light  and  air  already  effected,  will  add  much 
to  the  expense  of  restoring  the  property  to  its  original  state.  They  stated  that,  when 
the  undertaking  was  given,  the  building  was  a  mere  carcase,  with  four  bare  walls  and 
an  unfinished  roof,  but  that  by  the  time  this  case  will  be  heard,  the  whole  building 
with  floors,  windows,  doors,  plastering  and  painting  will  have  been  completed,  and 
that  it  is  probable  that  the  Defendants,  if  the  C!ourt  should  be  disposed  to  decide 
against  them  on  the  merits,  will,  in  resisting  any  decree  for  a  mandatory  injunction, 
have  a  strong  argument  ad  misericordiam  to  urge  against  such  a  proceeding,  and  to 
induce  the  Court  to  leave  the  Plaintiffs  to  compensation  in  damages,  instead  of  com- 
pelling the  Defendants  to  restore  the  property  datu  guofuit. 

Certainly  many  of  the  observations  made  iu  some  of  the  later  cases  in  Chancery 
seem  to  point  in  that  direction,  but  I  must  state  my  opinion  to  be,  that  an  Act  of 
Parliament  alone  can  give  any  person  the  right  of  taking  the  property  of  another 
without  his  consent,  although  it  be  intended  to  be  taken  only  on  payment  to  him  of 
an  adequate  pecuniary  compensation. 

I  must  also  state  my  opinion  that  the  right  of  obtaining  air  and  light  over  the 
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land  of  a  neighbour,  which  has,  by  lapse  of  time,  become  indefeasible,  is  as  much 
property  as  the  land  itself  which  enjoys  this  easement  over  the  land  of  another. 

[5681  I  have,  therefore,  though  prematurely,  because  I  am  rather  trenching  upon 
the  province  of  the  judge  who  will  have  to  dispose  of  this  case  at  the  hearing,  examined 
into  the  evidence  to  see  how  the  matter  stands  in  this  respect.  In  my  opinion  it 
stands  very  differently  from  the  case  of  Dwrell  v.  Pritehard  (34  L.  J.  (N.  S.)  Ch.  598, 
and  35  L.  J.  (N.  S.)  Gh.  223),  which  I  disposed  of  in  the  early  part  of  this  month. 
There  the  matter  was  begun  in  July,  was  carried  up  to  its  extreme  height  on  5th 
September,  was  complete  shortly  aiterwards,  but  no  bill  was  filed  until  the  month 
of  February  following. 

In  this  instance,  the  Defendants  raise  a  case  of  acquiescence  on  the  part  of  the 
Plaintiff,  which  is  founded  upon  this :  that  the  PlaintifTs  husband  was  invited  to 
inspect  the  plans  and  to  ascertain  what  the  intended  elevation  was  to  be.  At  the 
same  time  that  this  was  done,  he  was  also  assured  that  the  intended  building  would 
not,  to  any  appreciable  extent,  diminish  the  access  of  light  and  air  to  the  back  windows 
of  his  house.  I  think  when  such  a  statement  is  made,  and  such  an  inspection  offered, 
it  is  the  duty  of  the  person  to  whom  the  offer  is  made  to  examine  the  plans  and 
ascertain  what  appears  upon  them.  The  Plaintiff  (assuming  what  is  not  the  case,  the 
Plaintiff  and  her  husbana  to  be  in  the  same  position)  did  not  do  so.  I  have  desired 
these  plans  to  be  shewn  to  me,  and  I  am  bound  to  say  that  I  am  unable,  from  them, 
to  ascertain  the  height  that  the  wall  in  question  was  intended  to  be  raised,  and  it  is 
my  opinion,  that  to  the  Plaintiff  or  to  me  the  inspection  of  the  plan  would  have  shewn 
nothing.     I  think,  therefore,  that  no  case  of  acquiescence  can  be  raised  on  this  head. 

Upon  the  rest  of  the  evidence,  I  am  of  opinion  that  [669]  the  Plaintiff's  husband 
interfered  the  moment  that  it  appeared  that  the  wall  would  be  raised  to  such  a  height 
as  to  interfere  with  the  light  ana  air  hitherto  enjoyed.  I  am  also  of  opinion,  on  the 
evidence,  that  the  wall  was  not  completed  when  the  bill  was  filed,  and  when  the 
Plaintiff  had  notice  of  the  motion.  I  am  also  further  of  opinion  that  the  erection  in 
question  does  materially  interfere  with  the  access  of  light  and  air  to  the  windows  at 
the  back  of  the  houses  of  the  Plaintiff.  It  is  true  that  the  light  and  air  they  enjoyed 
previously  was  but  small,  but  I  am  satisfied  that  that  little  has  been  seriously 
diminished,  and  that  the  contention  of  the  Defendant,  that  the  slight  throwing  back 
of  the  wall  at  right  angles  to  the  wall  complained  of,  whereby  a  small  additional 
lateral  light  is  admitted,  is  no  compensation  for  the  additional  nine  feet  that  the  wall 
complained  of  has  been  raised. 

Taking  all  these  things  into  consideration,  it  would  appear  to  me  by  no  means 
improbable  that  at  the  hearing  of  the  cause,  I  should  make  an  order  for  an  injunction 
in  a  mandatory  form,  which  would  have  the  effect  of  causing  the  demolition  of  a  large 
portion  of  the  building  now  in  course  of  completion ;  un^ss,  indeed,  the  cUctwn  of 
the  Court  which  I  have  already  referred  to,  should  be  settled  to  be,  that  in  such 
cases  compensation  alone  can  be  afforded.  I  state  this  view,  in  order,  if  possible,  to 
enable  the  parties,  if  they  think  proper,  to  come  to  some  amicable  settlement  of  this 
matter.  But  on  the  present  occasion  I  shall  merely  continue  the  Defendants'  under- 
taking, which  will  in  no  respect  prevent  their  going  on  to  complete  the  building 
internally ;  but  I  think  it  my  duty  to  warn  them,  that  they  will  not,  before  me  at 
the  hearine  of  this  case,  have  obtained  any  advantage  over  the  Plaintiff  [670]  by 
reason  of  toeir  having'  so  done,  and  I  shall  make  the  costs  of  this  motion  costs  in 
the  cause. 

Note. — The  following  are  some  of  the  modern  authorities  on  the  subject: — 
Cooper  v.  Hul^mck,  30  Beav.  160;  Catching  v.  Basset,  32  Beav.  101 ;  Jaeomb  v.  Knight, 
32  L.  J.  (Chanc.)  601  j  Isenberg  v.  The  India  House  Company,  33  L.  J.  (ChancO  392 ; 
Johnson  v.  Wyait,  33  L.  J.  (Chanc.)  394 ;  Jackson  v.  Dvke  of  Nevxastle,  33  L.  J.  (Chanc.) 
698 ;  Yates  v.  Jack,  35  L.  J.  (Chanc.)  639 ;  Dwell  v.  Pritehard,  34  L.  J.  (Chanc.)  598, 
and  35  L.  J.  (Chanc.)  223 ;  Lawrence  v.  Austin,  34  L.  J.  (Chanc.)  598 ;  Weatherleyv.  Boss, 
1  Hem.  &  M,  349;  Clarke  v.  Clark,  35  L.  J.  (Chanc.)  \b\;  The  Curriers'  Company  v. 
Corhett,  13  L.  T.  154 ;  Stokes  v.  The  City  Offices  Company,  13  L.  T.  81 ;  Smith  v.  Owen, 
35  L.  J.  (Chanc.)  317 ;  Bobson  v.  Whittingham,  35  L.  J.  227 ;  Lyon  v.  Bellimore,  14 
L.  T.  183;  Dent  v.  Auction  Mart  Company,  2  L.  Rep.  (Eq.)  338;  ^e66  v.  Sun/,  12 
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Jur.  (N.  S.)  558 ;  Waterhw  v.  Bacon,  12  Jur.  (N.  S.)  «14 ;  Jlfarfiii  v.  FouioK,  12  Jxir. 
387;  CaUmft  v.  Thompson,  anU,  ja.  559;  Tc^lm  v.  /oiws,  11  H.  of  L.  Cas.  290; 
Lamfranchi  v.  Mackenzie,  36  L.  J.  (Chanc.)  518. 

[670]    Benton  v.  Fitch.    Jwu  1,  5,  1866. 
[See  Earl  of  Ayletford  v.  Morris,  1872,  42  L.  CJh.  J.  155.] 

A  mortgage  of  a  reversionary  interest  stands  in  the  same  position  as  a  sale,  and  there- 
fore to  support  the  transactioD  the  mortgagee  must  shew  that  he  gave  full  value. 

A  mortgage  of  a  reversionary  interest,  depending  on  a  gentleman  dying  without  issue 
male,  set  aside  for  inadequacy  of  consideration,  although  the  risk  was  such  as  not 
to  be  susceptible  of  accurate  valuation. 

Loans  were  made  to  a  young  man  on  his  bills  at  exorbitant  interest,  and  when  they 
were  about  to  become  due,  he  mortgaged  his  reversionary  interest  to  secure  the 
amount  and  a  further  advance.  The  mortgage  being  set  aside  for  inadequacy, 
held  that  the  mortgagee  was  entitled  to  the  mil  amount  of  the  bills  and  not  simply 
to  the  money  actually  advanced  on  them. 

On  setting  aside  the  safe  of  a  reverson  for  inadequacy  after  four  years,  the  purchaser 
is  not  entitled  to  any  allowance  for  the  risk  he  has  ran  in  the  meantime. 

On  setting  aside  the  purchase  of  a  reversion  for  inadequacy,  the  deed  stands  as  a 
security  for  the  money  actually  due,  and  if  it  be  not  paid,  the  bill  stands  dismissed, 
which  IS  equivalent  to  a  foreclosure. 

This  bill  prayed  a  declaration  that  a  mortgage  of  a  reversionary  interest,  dated  the 
26th  of  April  1862,  ought  to  stand  only  as  a  security  for  the  money  actually  advanced 
and  interest,  and  for  a  reconveyance  upon  payment  of  the  amount. 

The  circumstances  were  these : — The  Plaintiff  was  [671]  entitled  for  his  life,  in 
remainder,  expectant  on  the  death  of  David  Pugfa,  and  in  default  of  male  issue  of 
David  Pugh,  to  certain  real  and  personal  estate  producing  an  income  of  about 
£4000  a  year. 

In  October  1861  the  PlaintifiT,  then  of  the  age  of  twenty -six,  had  lately  quitted 
Oxford  and  was  in  pecuniary  difficulties.  He  applied  to  an  intimate  acquaintance  to 
assist  him  in  obtaining  money.  This  friend  introduced  him  to  CoUett,  and  Collett 
introduced  him  to  the  Defendants  Messrs.  Fitch. 

In  November  1861  the  Defendants  discounted  the  Plaintiff's  bill  for  £350  at  three 
months,  and  they  retained  £50  for  interest  and  £50  nominally  for  costs. 

This  bill  became  due  in  February  1862,  and  the  Plaintiff  was  unable  to  pay  it ; 
the  Defendants  thereupon  renewed  it  for  three  mouths,  upon  the  Plaintiff's  giving  an 
additional  bill  for  £150,  out  of  which  they  retained  £100  for  discount  So  that,  as 
between  these  parties,  the  Plaintiff  received  only  £300  in  respect  of  his  £500  bills ; 
in  addition  to  this  the  money  passed  through  the  hands  of  Collett,  who  retained  a 
large  sum  nominally  for  his  trouble. 

The  Plaintiff  unable  to  pay  these  bills  and  requiring  a  further  advance,  agreed  to 
mortgage  his  reversionary  interest  to  the  Plaintiff,  and,  by  an  indenture  dated  the 
26th  of  April  1862,  and  made  between  the  Plaintiff  of  the  one  part,  and  the  Defendants 
of  the  other  part,  the  Plaintiff,  in  consideration  of  £1000  expressed  to  be  paid  to  him 
by  the  Defendants,  conveyed  to  them  the  freehold  and  personal  property  to  which  he 
was  entitled  for  life  expectant  on  the  death  of  David  Pugh  without  issue  male,  subject 
to  redemption  in  three  events,  viz.,  if  the  Plaintiff  should  pay  the  Defendants  £8500 
on  the  death  [672]  of  David  Pugh  or  should,  before  the  1st  of  May  1863,  pay  the 
Defendants  £2000,  or  should,  on  or  before  the  1st  of  May  1864,  and  in  the  lifetime 
of  David  Pugh,  pay  the  Defendants  £3000. 

The  Plaintiff  covenanted  with  the  Defendants  absolutely,  and,  with  reference  to 
the  contingency,  that  he  would,  on  the  death  of  David  Pugh  (in  case  the  Plaintiff 
should  not  have  paid  the  sum  of  £2000  or  £3000  as  thereinbefore  provided),  pay  to 
the  Defendants  £8500. 

The  £1000  expressed  to  be  paid  to  the  Plaintiff  was  paid  as  follows : — His  bills  for 
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j£350  and  £150  were  handed  back,  £470  were  paid  and  £30  retained  for  ooste,  of 
which  £10  were  afterwards  returned. 

At  the  execution  of  the  mortgage,  the  Plaintiff  also  accepted  another  bill  for  the 
Defendants  for  £350,  because  the  other  bill  was  in  the  hands  of  a  third  party,  but 
this  was  simply  for  the  accommodation  of  the  Defendants. 

In  December  1864  the  Plaintiff  offered  to  repay  the  £1000  with  £8  per  cent, 
interest  and  costs  and  any  sums  paid  for  insurance,  but  which  was  refused. 

On  the  6th  of  February  1865  the  Plaintiff  instituted  this  suit  for  the  purpose 
above  stated. 

David  Pugh  was  still  living. 

Evidence  was  entered  into  as  to  value,  but  the  Court  held  that  the  Defendants 
had  failed  in  proving  that  they  had  given  full  consideration  for  the  mortgage. 

Mr.  Southgate,  Mr.  Jessel  and  Mr.  Rawlinson,  for  the  [673]  Plaintiff.  The 
mortgagee  of  a  reversionary  interest  is  bound  to  shew  that  he  has  given  full  value ;  a 
mortgage  in  that  respect  is  a  sale^o  tanto  of  the  reversion ;  Bromley  v.  Smith  (26  Beav. 
644).  Here,  the  Defendants  have  totally  failed  in  proving  that  they  gave  full  value, 
and  the  obligation  to  pay  is  not  upon  the  happening  of  the  contingency,  but  is 
absolute  to  pay  on  the  death  of  David  Pugh.  The  mortgage  being  set  aside,  the 
account  must  be  taken  from  the  beginning,  and  the  exorbitant  charges  on  the  bills 
disallowed,  as  was  done  in  Croft  v.  Graham  (2  De  G.  J.  &  S.  155).  They  also  referred 
to  Tottenham  v.  Emmet  (11  L.  T.  (N.  S.)  404,  and  12  L.  T.  (N.  S.)  838). 

Mr.  Selwyn  and  Mr.  Cotterell,  for  the  Defendants,  argued  that,  having  reference 
to  the  nature  of  the  contingency,  viz.,  death  without  issue  male,  which,  even  according 
to  the  Plaintiff's  witnesses,  was  not  susceptible  of  valuation,  the  full  value  had  been 
given.  That  the  bill  transactions  were  now,  since  the  abolition  of  the  usury  laws, 
perfectly  valid,  and  daring  the  panic  the  Bank  of  England  had  advanced  money  at 
£10  per  cent.  Consequently  the  full  amount  of  the  biUs  must  be  allowed,  even  if  the 
mortgage  did  not  stand,  and  that  an  allowance  ought  to  be  made  for  the  risk  and 
peril  the  Defendants  had  run  of  losing  their  money,  by  the  happening  of  the  event 
which  would  destroy  the  Plaintiffs  interest.  They  cited  Perfect  v.  Uine  (30  Bear. 
197,  and  3  De  G.  F.  &  J.  369);  Headm  v.  Roaher  (M'Cleland  &  Younger,  p.  100); 
Gowland  v.  De  Faria  (17  Ves.  20) ;  Earl  Aldbaroagh  v.  Trye  (7  CI.  &  Fin.  436) ;  TynU 
v.  Hodge  (2  Hem.  &  M.  287). 

[674]  Mr.  Southgate,  in  reply,  referred  to  TdIM  v.  Staniforth  (1  John.  &  H.  484) ; 
Chestefield  v.  Janssen  (1  Atk.  340) ;  Baker  v.  Bent  (1  Russ.  &  M.  224). 

June  5.  The  Master  of  thb  Bolls  [Lord  Bomilly].  This  is  a  suit  to  set  aside 
a  mortgage  of  a  contingent  reversionary  interest  to  secure  a  large  sum  of  money.  The 
law  upon  the  subject  is  clearly  settled.  It  is  clear  that  a  mortgage  of  a  reversionary 
interest  stands  in  exactly  the  same  position  as  a  sale  of  a  reversionary  interest,  and 
that  if  it  is  complained  of,  the  burthen  lies  upon  the  mortgagee  or  purchaser  to  prove 
that  he  gave  a  fair  and  proper  price  for  it.  It  is  also  established,  that  the  modem 
alteration  with  respect  to  the  usury  laws  does  not  affect  this  question. 

The  nature  of  the  case  is  this  : — In  April  1862  the  Plaintiff  owed  the  Defendants 
£500  upon  bills.  They  had  advanced  only  £350  upon  them,  but  still  that  was  a 
perfectly  legal  transaction,  and  £500  were  due  upon  those  bills.  Upon  the  26th  of 
April  1862  the  transaction  in  question  took  place.  The  bills  were  not  all  then  due; 
they  did  not  become  due  until  the  11th  of  May  1862.  The  Plaintiff  then  received, 
nominally,  £1000,  and  he  secured  £8500  upon  the  reversionary  life  interest  to  which 
he  would  become  entitled,  if  his  uncle,  who  was  then  fifty-six  and  had  not  married, 
should  die  without  male  issue.  The  income  of  the  property  was  a  little  more  than 
£4000  a  year.  In  that  state  of  the  case,  the  Plaintiff  comes  to  set  this  transaction 
aside,  and  there  [676]  is  this  peculiarity : — He  does  not  come  to  set  it  aside  after  the 
reversion  has  fallen  in,  and  after  he  has  taken  the  chance  of  the  contrary  result 
(which  is  what  most  persons  do),  but  he  files  his  bill  on  the  6th  of  February  1865,  to 
set  aside  the  transaction,  while  the  risks  are  still  continuing  and  going  on.  The 
Defendants,  instead  of  acceding  to  this,  insist  that  they  are  entitled  to  retain  the 
bargain.  I  think  it  has  been  well  observed  in  these  cases,  that  there  are  some  instances 
in  which  it  is  impossible  to  ascertain  the  real  value  of  the  reversionary  interest,  unless 
it  is  sold  by  auction,  and  I  think  that  this  is  one  of  those  cases. 
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I  am  of  opinion  that  the  Defendants  fail  in  proving  that  tibev  gave  the  full  oon- 
sideratioD,  and  I  doubt  whether  it  would  have  been  poesible  for  them  to  have  proved 
it  for  the  nature  of  the  transaction  itself  is  such  as  to  throw  great  difBculties  in  their 
way.  They  have  examined  three  actuaries  on  the  subject,  for  the  purpose  of  shewing 
what  ought  to  be  the  post  obit  sum  to  be  paid  for  £1000  advanced.  One  of  them 
says  it  should  be  £8357  and  another  £8264,  Doth  of  which  is  below  the  sum  contracted 
to  be  given  by  the  Plaintiff,  the  third  (Mr.  Jelliooe)  states  that  it  ought  to  be  £9666 ; 
but  his  mode  of  stating  it  takes  away  the  effect  of  his  evidence :  it  is  this : — He 
considers  it  to  be  of  that  value,  provided  the  policies  of  insurance  which  have  been 
made  upon  the  Plaintiff's  life  should  be  given  up  to  him  at  the  end  of  that  period, 
when,  of  ooutse,  they  would  be  of  very  considerable  value.  But  it  is  not  incombent 
on  the  person  who  has  advanced  the  money  to  effect  any  policy  of  insurance,  and,  as 
far  as  I  understand,  no  policy  whatever  has  been  effected,  and  I  assume  that,  if  any 
had  been,  evidence  wouM  have  been  given  to  that  effect.  The  policy  would  be  to 
this  effect : — A  policy  that  the  Plaintiff  would  survive  his  uncle  for  a  sufficient  number 
[676]  of  years  to  repay  the  £8000  together  with  interest  from  the  death  of  the  uncle, 
and  apparently  three  years  would  have  been  amply  sufScient  for  that  purpose. 

But  there  is  another  circumstance  in  this  case,  which  tells  very  strongly  against 
the  Defendants,  which  is  this ;  they  insist^  and  the  actuaries  appear  to  proceed  upon 
that  fact,  that  they  are  entitled  to  be  repaid  for  the  risk  they  have  run,  and  though 
the  risk  has  turned  out  to  be  nothing,  that  they  are  entitled  to  be  paid  for  it.  For 
instance,  the  transactions  took  place  on  the  26th  of  April  1862,  and  the  offer  to  repay 
them  was  made  in  December  1864 ;  therefore  there  were  two  years  and  about  nine 
months  during  which  they  have  run  the  risk,  and  they  say  they  ought  to  be  repaid 
for  the  risk  during  that  time,  because  the  Plaintiff  might  have  died  during  that  period, 
and  that  they  ougnt  to  be  indemnified.  Accordingly  that  seems  to  have  been  the  way 
in  which  the  actuaries  have  made  out  a  calculation  about  being  redeemed  at  the  end 
of  four  years. 

But  then  comes  this  transaction  : — The  Plaintiff  was  to  receive  back  all  his  \A\\a 
and  to  be  paid  the  balance  of  the  £1000.  He  was  paid  the  balance  of  the  £1000, 
and  he  had  his  bills  returned  to  him,  but  only  upon  his  renewing  one  and  accepting 
another  bill — a  bill  of  £350 — for  which  he  ran  the  risk  up  to  the  14th  of  May  1863. 
He  therefore  ran  the  risk  for  about  a  year  upon  this  bill,  that  is,  if  any  misfortune 
had  happened  to  the  Defendants,  he  would  have  been  liable  to  pay  that  bill  in  the 
hands  of  a  bond  fide  holder.  Now  that  again  makes  a  very  serious  alteration  in  the 
transaction,  because  it  is  not  merely  the  giving  up  of  the  bills  and  the  payment  of 
the  £1000,  but  it  is  the  payment  of  the  balance  of  the  £1000  and  the  giving  up  of 
the  bills  at  the  end  of  a  year  and  eighteen  days,  provided  in  the  meantime  the  TjSTT] 

Krsons  who  have  got  the  purchase-money  meet  with  no  accident,  such  as  death, 
nkruptcy  or  the  luce,  which  would  make  them  unable  to  pay  the  bills. 

In  addition  to  this,  there  is  also  this  circumstance  in  the  present  case : — In  most 
of  these  cases,  as  far  as  I  can  find  from  those  I  have  examined,  the  covenant  is  to  pay 
upon  the  contingency  occurring ;  but  here  it  is  absolute,  and  that  the  Plaintiff  shall 
pay  the  £8500  at  all  events,  i  doubt  whether  you  can  properly  take  into  consideran 
tion  the  fact  of  whether  it  is  likely  that  the  Plaintiff  would  or  would  not  be  able  to 
pay  that  sum,  if  the  contingency  did  not  fall  in ;  but  if  I  am  to  take  that  into 
consideration,  I  see  no  reason  to  shew  me  why  he  should  not  be  able  to  pay  it. 

In  that  state  of  circumstances,  after  the  transaction  had  taken  place  two  years  and 
eight  months,  the  Plaintiff  offered  before  any  accident  occurred  to  repay  the  £1000, 
which  was  more  than  he  had  received,  and  £6  per  cent.  That  offer  was  refused.  A 
month  later,  he  offers  to  repay  the  money  with  £8  per  cent.,  and  also  any  costs  that 
may  reasonably  have  been  incurred  for  the  purpose  of  setting  the  matter  right,  and 
the  insurance  if  any.  That  also  is  refused.  I  think  the  Defendants  were  ill  advised 
not  to  accept  that  offer,  and,  in  my  opinion,  that  is  more  than  they  were  entitled  to 
obtain. 

I  think,  after  considering  the  matter  very  fully,  that  I  cannot  make  the  same 
decree  as  was  made  in  one  or  two  of  the  cases,  that  is  to  say,  to  take  an  account 
simply  of  what  was  the  amount  that  was  actually  paid.  I  think  I  must  treat  the  sum 
advanced  as  £1000,  and  the  bills  for  £500  as  good  and  bond  fide  bills,  having  regard, 
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it  is  trae,  to  the  very  large  discount  which  was  [578]  upon  them ;  but  the  repeal  of 
the  usuiy  laws  makes  that  valid. 

I  am  of  opinion,  therefore,  that  the  Defendants  are  entitled  to  have  the  £1000 
with  £5  per  cent,  interest,  which  is  the  rate  which  the  Court  gives  on  setting  aside 
transactions  of  this  description  ;  but  as  they  refused  that  offer  and  a  much  larger  one 
before  the  bill  was  filed,  and  make  it  necessary  to  file  this  bill,  and  have  put  the 
parties  to  this  expense,  they  must  pay  the  costs  of  the  suit. 

If  the  amount  be  not  paid,  then  the  bill  will  be  dismissed,  and  the  Defendants 
will  get  a  foreclosure;  it  is  exactly  like  a  bill  to  redeem.  (Note. — See  the  31 
Vict  c.  4.) 

[678]    Down  v.  EhUB.    Nov.  22,  23,  1865. 

The  Court  will  not  act  on  the  unsupported  testimony  of  a  person  in  his  own  favor. 

Money,  which  was  standing  in  the  funds  in  the  name  of  a  married  woman,  was  claimed 
after  her  decease  and  that  of  her  husband,  by  her  mother,  as  having  been  invested 
by  her  while  separated  from  her  husband  in  her  daughter's  name.  The  only 
evidence  of  the  trust  was  the  affidavit  of  the  mother  ana  proof  that  the  dividends 
had  been  received  by  her  with  the  assent  of  the  daughter  and  her  husband.  The 
Court  held  the  claim  of  the  mother  established. 

The  Plaintiff,  Mrs.  Down,  married  in  1800.  The  marriage  was  an  unhappy  one, 
and  in  1802,  and  immediately  after  the  birth  of  their  daughter,  she  and  her  nusband 
ceased  to  live  together. 

She  supported  herself  and  made  savings,  and  in  January  1831  she  invested  a  sum 
of  £200  in  the  funds  in  the  name  of  her  daughter.  A  second  transaction  of  the  same 
description  afterwards  took  place.  In  1832  the  daughter  married  the  Rev.  Thomas 
Owen,  and  the  stock  was  transferred  into  the  name  of  the  married  daughter.  [679] 
In  1838  three  further  sums  were  invested  in  the  funds  in  the  same  name.  Mr.  Down 
died  in  1839,  the  daughter,  Mrs.  Owen,  died  in  1860,  and  Mr.  Owen  died  in  1862. 
At  the  death  of  the  daughter  the  fund  consisted  of  £600  New  £3  per  cent  standing 
in  the  daughter's  name. 

It  did  not  appear,  independently  of  the  Plaintiff's  affidavit,  how  the  dividends  had 
been  dealt  with  down  to  1838,  but,  in  that  year,  Mr.  and  Mrs.  Owen  executed  a 
power  of  attorney  enabling  John  Baker  to  receive  the  dividends,  which  were  paid 
over  to  the  Plaintiff  down  to  the  year  1864. 

The  Defendant,  the  executor  of  Mr.  Owen,  who  was  also  the  administrator  of 
Mrs.  Owen,  then  claimed  the  £6000  stock  as  part  of  Mr.  Owen's  personal  estate.  In 
consequence  of  this  claim,  the  Plaintiff  instituted  this  suit,  praying  a  declaration  that 
the  £600  stock  belonged  to  her  and  to  have  it  transferred  to  her.  She  stated  as 
follows : — 

"  The  Plaintiff,  while  living  apart  from  her  husband,  acted  as  housekeeper  in 
various  families  of  distinction,  and  by  that  means  not  only  supported  herself  but 
saved  money.  These  savings  she  from  time  to  time  invested  in  the  funds,  the  stock 
being  purchased  in  the  name  of  her  daughter,  Georgiana  Frances  Down,  in  order  to 

f>revent  it  from  the  interference  of  the  Plaintiffs  husband.  Greorgiana  Frances  Down, 
rom  the  time  of  her  father's  desertion  of  his  family  until  her  marriage,  supported 
herself  as  a  governess  and  even  saved  money  out  of  her  earnings.  These  savings  she 
invested  in  ner  own  name,  in  the  same  stocks  in  which  the  Plaintiff  invested  her 
savings,  so  that  the  aggregate  of  the  two  classes  of  savings  made  one  fund.  The 
agreement  between  the  Plaintiff  and  her  daughter  was,  that  the  dividends  of  the 
[680]  whole  fund  should  be  paid  to  the  Plaintiff  during  the  joint  lives  of  the  Plaintiff 
and  her  daughter,  and  that  the  survivor  should  take  the  whole  capital.  This  was  never 
reduced  into  writing,  but  was  distinctly  agreed  between  the  Plaintiff  and  her  daughter 
as  the  difference  in  age  between  the  Plaintiff  and  her  daughter  was  some  thirty  years, 
the  chances  were  much  against  the  Plaintiff's  being  the  survivor." 

The  only  evidence  of  this  trust  was  the  affidavit  of  the  Plaintiff,  which  however 
was  corroborated  by  the  circumstances  of  her  receipt  of  the  dividends,  with  the  assent 
of  the  daughter  and  her  husband. 
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The  Defendant  aaid  as  foUows : — "  I  find  no  mention  amoogat  the  papers  of  the 
said  testator,  of  any  such  arrangement  as  that  alleged  by  the  said  bill  to  have  beeo 
made  with  reference  to  the  said  sum  of  £600  £3  per  cent,  fiank  annuities,  nor 
anything  to  shew  that  the  Plaintiff  has  or  ever  had  any  interest  whatever  therein, 
and  I  am  wholly  ignorant  of  the  alleged  matters  upon  which  the  Plaintiff  founds  her 
daim  to  be  entitled  to  the  Bank  annuities."  He  insisted  on  the  Statute  of  Frauds, 
there  being  no  trust  manifested  and  proved  by  any  writing  signed  by  the  testator  and 
his  wife. 

Mr.  Baggallay  and  Mr.  Wickens,  for  the  Plaintiff. 

Mr.  Speed,  eontri,  for  the  executor  of  the  husband.  There  is  nothing  bat  the 
affidavit  of  the  Plaintiff  to  support  her  claim  to  these  funds  standing  in  the  name  of 
her  daughter.  There  is  no  independent  proof  that  the  money  belonged  to  the  mother, 
or  that  there  was  any  such  agreement  as  that  stated  by  her.  The  Court  cannot  act 
on  such  evidence;  Nunn  v.  Fabian  (35  Law  J.  (Cbanc.)  140).  There  is  FSSl]  no 
evidence  of  any  declaration  of  the  daughter,  or  that  she  did  not  receive  the  aivideods 
from  1831  to  1838. 

Secondly,  the  purchase  of  the  stock  bv  a  parent  in  the  name  of  the  child  was  an 
advancement,  which  is  not  rebutted  by  her  receipt  of  the  dividends ;  Sidnumtk  v. 
Sidmouth  (2  Beav.  456);  fFiUiamg  v.  fFiUianu  (32  Beav.  370);  Orey  v.  drey  (2 
Swan.  594). 

As  regards  X200,  a  portion  of  this  fund,  it  is  admitted  that  it  belonged  to  the 
daughter. 

The  Master  of  the  Bollb  [|Sir  John  Bomilly].  I  think  the  preponderance  <rf 
the  evidence  is  in  favor  of  the  Plaintiff.  I  quite  sssent  to  the  statement : — ^that  the 
Ck>urt  cannot  act  on  the  unsupported  testimony  of  a  person  in  his  own  favor.  Were 
it  otherwise,  in  the  course  of  the  administration  of  a  testator's  estate  in  the  Coorty 
any  person  might  come  in  and  say  the  testator  owed  me  jCIOOO,  and  substantiate  it 
by  his  own  unsupported  oath.  It  never  is  my  praotioe  to  allow  a  claim  upon  the 
unsupported  testimony  of  a  claimant  (Grant  v.  (^rani,  34  Beav.  623),  there  must  be 
some  attendant  circumstances,  or  some  facts  established  aliunde,  which  corroborate  the 
claim,  and  these  may  be  rebutted  by  the  other  side. 

The  present  claim,  therefore,  is  to  be  established  independently  of  the  testimony 
of  the  Plaintiff.  The  facts  are  these : — In  1831,  when  the  first  transaction  took  plaM, 
the  Plaintiff,  a  married  woman,  who  had  been  [682]  abandoned  by  her  husband  and 
was  living  with  her  only  daughter,  makes  an  investment  of  X200  in  the  name  of  her 
daughter.  It  is  obvious  that  it  could  not  safely  be  made  in  the  name  of  the  mother, 
as  the  husband  might,  in  that  case,  have  taken  the  money,  and  it  is  not  too  much  to 
assume  that  they  believed  that  he  would  have  done  so.  The  only  protection  for  the 
mother  was  to  invest  it  in  the  name  of  the  daughter.  A  second  transaction  ot  the 
same  description  took  place,  and  the  year  after  the  daughter  married.  Now  I  must 
assume  that  the  daughter's  husband  knew  that  these  sums  had  been  invested  in  his 
wife's  name.  It  is  certain  that  he  knew  it  six  years  after,  for  he  executed  a  power  of 
attorney  to  enable  the  bankers  to  receive  the  dividends. 

I  do  not  know  whether  it  is  proved  that  the  dividends  were  received  by  the 
Plaintiff  up  to  that  time,  but  this  is  proved : — ^that  the  husband  of  the  daughter  did  not 
touch  any  money,  and  this  is  certain  : — ^that  if  it  had  been  his  wife's  money  he  might 
have  taken  it.  All  this  is  in  favor  of  the  statement  in  the  Plaintiff's  affidavit,  and  it 
is  not  probable  that  a  Welch  clergyman,  who  does  not  appear  to  have  been  wealthy, 
should  not  touch  the  money,  if  really  his  wife's,  but  allow  it  to  remain  in  his  wife's 
name.  Six  years  afterwards,  and  in  1838,  three  other  sums  were  invested  in  the 
name  of  the  clergyman's  wife,  and  there  is  distinct  evidence  that  the  dividends  were 
paid  to  the  mother,  because  the  clergyman  and  his  wife  executed  a  power  of  attorney 
to  receive  the  dividends,  which  were  received  under  it  from  1838  to  1862,  and  paid 
to  the  mother  for  twenty-four  years.  All  the  investments  were  made  during  the  life 
of  the  Plaintiff's  husband  who  died  in  1839,  and  while  there  was  therefore  an  obvious 
motive  for  investing  the  money  in  the  name  of  the  daughter.  If  it  belonged  to  the 
daughter,  why  did  not  her  husband  have  [683]  it  transferred  into  his  own  name  T 
The  inference  is  this : — ^that  he  considered  it  trust  money  invested  in  the  name  of  his 
wife.    The  daughter  died  in  1860,  and  he  died  in  1862,  but  he  took  no  proceedings 
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to  take  possession  of  tho  fund,  and  he  allowed  the  dividends  to  be  received  by  the 
Plaintifif  during  his  life.  The  conolusion  is  that  he  considered  it  the  Plaintiffs  money. 
The  Plaintiff  is  now  ninety  years  of  age,  and  it  was  reasonable  to  expect  that  he 
would  be  the  survivor. 

The  Plaintiff's  story  appears  truthful,  she  does  not  say  that  all  the  £600  was  her 
money,  which  she  might  have  said,  but  that  this  sum  arose  from  the  joint  savings, 
and  that  it  was  agreed  that  she  should  have  the  dividends  for  life,  and  that  the 
survivor  should  taie  the  principal  fund. 

I  think  the  evidence  is  sufficient  to  establish  the  case  of  the  Plaintiff,  and  I  will 
make  a  declaration  accordingly. 


[684]    Bedford  v.  Bedford.    Feb.  21,  22, 1865. 
[See  Allan  v.  Gott,  1872,  L.  R.  7  Ch.  446.] 

A  testator  gave  his  real  and  personal  estate  to  trustees,  upon  trust,  out  of  the  rents 
and  produce,  or  by  a  sale  or  other  disposition  thereof,  to  raise  an  annuity  for  his 
wife  and  certain  legacies,  and  to  invest  the  surplus.  He  directed  a  sale  of  his  real 
estate  after  the  death  of  bis  wife,  and  eave  his  residue  to  his  children.  Held,  that 
the  personal  estate  was  not  primarily  charged  with  the  annuity,  but  that  the  real 
and  personal  estate  formed  one  common  fund  for  its  payment. 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  raise  an  annuity 
for  bis  widow  and  invest  the  surplus ;  and  after  her  death  he  directed  a  sale  of  his 
real  estate,  and  declared  that  the  produce  "  should  be  deemed  to  be  part  of  his 
personal  estate  and  should  be  subject  to  the  disposition  "  of  his  personal  estate, 
which  he  gave  to  his  children.  Held,  that  the  realty  was  converted  into  personalty 
only  for  the  purposes  of  the  will,  and  that  the  heir  of  the  testator  was  entitled  to  so 
much  of  the  real  estate  as  had  lapsed  by  the  death  of  a  child  in  the  testator's 
lifetime. 

The  testator,  by  his  will  dated  in  1867,  devised  and  bequeathed  his  freehold, 
copyhold  and  personal  estate  to  trustees,  "  upon  trust,  in  the  first  place,  by  and  out 
of  the  rents  and  annual  produce,  or  by  sale  or  other  disposition  thereof  or  of  any 
part  thereof,  or  by  such  other  ways  and  means,  as  they  should  think  fit  and  advisable, 
to  raise  "  an  annuity  of  X240,  and  to  pay  it  to  his  wife  during  her  life ;  and  subject 
thereto  to  raise  and  pay  several  legacies,  and  to  invest  the  surplus  of  the  rents,  issues, 
profits  and  produce  of  his  real  and  personal  estate.  And  he  declared  that  bis  trustees 
should  stand  seised  of  his  real  and  personal  estate  (after  answering  the  purposes 
aforesaid)  upon  trust,  after  his  wife's  decease,  to  sell  his  freehold,  copyhold  and  lease- 
hold estates.  And  be  declared  his  will  to  be,  "  that  the  moneys  which  should  arise 
by  or  from  such  sale  or  sales  aforesaid  should  be  deemed  to  be  part  of  his  personal  estate, 
and  should  be  subject  to  the  dispositions  thereinafter  made  concerning  his  residuary 
personal  estate  ; "  and  that  his  trustees  "  should  stand  possessed  of  and  interested  in 
all  his  said  residuary  personal  estate,  and  the  money  to  arise  from  the  sale  of  his  real 
estate,  and  the  surplus  rents,  issues,  profits  and  produce  thereof  respectively,  after 
the  decease  of  his  wife,  in  trust  for  his  two  sons  John  James  Bedfoni  and  William 
Bedford  and  his  daughter  Susan  Mary  "  absolutely,  in  equal  shares  as  tenants  in 
common. 

[686]  The  testator  died  in  1858,  but  his  son  William  Bedford  had  previously  died 
a  bachelor. 

Two  questions  arose ;  first,  whether  the  widow's  annuity  was  payable  rateably  out 
of  the  real  and  personal  estate ;  and,  secondly,  whether  the  one-third  share  of  the 
produce  of  the  real  estate,  which  lapsed  by  the  death  of  William  Bedford  in  his 
father's  lifetime,  was  to  be  considered  as  real  or  personal  estate. 

Mr.  J.  H.  Palmer  and  Mr.  De  Gex,  for  the  Plaintiff  (the  heir  at  law),  argued  that 
the  personal  estate  was  the  primary  fund  to  resort  to  for  payment  of  the  widow's 
annuity,  and  they  distinguished  this  case  from  the  others,  oy  the  circumstance  that 
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the  power  of  sale  did  not  arise  until  after  the  death  of  the  widow.  On  this  point 
BmgUm  v.  Boughton  (1  H.  of  L.  Ca&  406) ;  Teneh  v.  Cheese  (6  De  G.  M.  &  O.  453) 
were  referred  to. 

Secondly,  that  though  the  testator  had  declared  that  the  produce  of  his  real  estate 
should  be  deemed  personal  estate,  still  that  this  conversion  was  limited  to  the  purposes 
and  for  the  persons  after  mentioned  in  regard  to  the  real  estate,  and  that,  to  the 
extent  that  those  purposes  failed,  the  heir  at  law  was  entitled.  On  this  point  Tat/lor 
V.  Taylor  (3  De  G.  M.  &  G  190) ;  PhUlips  v.  PMUija  (1  Myl.  &  K.  649) ;  Adcrosd  v. 
Smithjsm  (1  Bro.  C.  C.  503) ;  Fitch  v.  Weber  (6  Hare,  145) ;  IFiaiams  v.  WiUiams  (5 
Law  J.  (Chanc.)  84),  were  cited. 

Mr.  Selwyn  and  Mr.  Gottrell,  contrh.  First,  there  is  a  mixed  common  fund 
provided  for  the  payment  of  the  annuity,  and  it  is  therefore  payable  rateably  oat  of 
the  [686]  real  and  personal  estate.  Secondly,  there  is  not  only  an  absolute  power  of 
sale,  by  which  the  real  estate  is  converted  into  personalty,  but  there  is  a  positive 
declaration  that  the  produce  of  the  sale  of  the  real  estate  shall  be  deemed  part  of  the 
testator's  personal  estate.  There  is  therefore  an  absolute  conversion,  and  the  lapsed 
share  of  the  freeholds  is  divisible  as  personalty  amongst  the  next  of  kin  and  the 
representatives  of  the  widow. 

Mr.  C.  Browne,  Mr.  Rudall  and  Mr.  Babington,  for  other  Defendants. 

The  Master  of  the  Rolu  [Sir  John  Bomilly]  was  of  opinion  that  the  real 
and  personal  estate  and  the  rents,  issues,  profits  and  produce  thereof,  respectively, 
were  charged  with  and  formed  one  common  fund  for  the  payment  of  the  annuity  of 
£240  to  the  testator's  widow.  Secondly,  that  William  Bedford's  one-third  share  of 
the  real  and  personal  estate  lapsed  by  his  death  in  the  testator's  lifetime,  and,  so  far 
as  the  same  consisted  of  real  estate,  devolved  on  the  Plaintiff  as  the  testator's  heir  at 
law,  and,  so  far  as  the  same  consisted  of  personal  estate,  devolved  on  the  testator's 
widow  and  his  two  surviving  children,  his  next  of  kin. 

[687]    Wood  v.  Wood.    Feb.  28, 1866. 

Under  a  gift  to  parents,  with  a  gift  by  substitution,  to  their  children  in  the  event  of 
such  parents  dying  leaving  issue.  Held,  that  to  entitle  the  children,  the  event  must 
happen  prior  to  the  period  of  distribution. 

A  testator  directed  his  real  estate  to  be  sold  on  the  death  of  his  widow,  and  the 
produce  paid  to  his  six  "children  and  the  issue  of  such  of  them  as  should  die 
leaving  issue,"  equally,  "  the  issue  of  any  such  children  being  respectively  entitled 
amongst  them  to  such  share  only  as  their  parents  would  have  been  entitled  to  if 
living."  The  will  contained  a  gift  over,  in  case  of  any  of  the  children  dying  in  the 
testator's  "  lifetime  or  after  his  decease  "  without  leaving  a  child.  Held,  that  a 
child  who  survived  the  widow  became  absolutely  entitled,  and  that  her  children 
took  nothing. 

The  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust,  as  to  his 
residuary  personal  estate,  for  his  daughter  Elizabeth  and  his  five  sons  by  name,  and 
he  directed  the  trustees,  out  of  the  rents  of  his  real  estate,  to  pay  an  annuity  to  his 
widow  during  her  widowhood,  and  to  pay  and  divide  the  residue  of  the  rente  to  and 
among  his  six  children.  And  after  the  decease  or  second  marriage  of  his  widow,  he 
directed  a  sale  of  his  real  estate ;  and  he  directed  that  his  trustees  should  stand 
possessed  of  the  moneys  to  arise  therefrom  "  upon  trust  to  pay  and  divide  the  same 
equally  amongst  his  said  children  and  the  issue  of  such  of  them  as  should  die  leaving 
issue,  in  equal  shares  as  tenants  in  common,  the  issue  of  any  such  children  being 
respectively  entitled,  amongst  them,  to  such  share  only  as  their,  his  or  her  parent  or 
parents  would  have  been  entitled  to  if  living." 

"  Provided,  nevertheless,  and  he  declared  that  in  case  any  of  his  said  sons  or  his 
said  daughter  should  die,  either  in  his  lifetime  or  after  his  decease,  without  leaving  any 
child  or  children  him  or  her  surviving  who  should  live  to  attain  the  age  of  twenty- 
one  years,  then  and  in  such  case  the  right,  share  and  interest  of  any  such  sons  or  of 
his  daughter  should  go  to  and  be  equally  divided  between  and  amongst  such  of  his 
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children  and  grandohildren  as  should  be  alive  at  the  time  of  the  death  of  the  person 
last  entitled  to  such  share  or  interest  per  stirpes  and  not  per  capita." 

[688]  The  testator  died  in  1855,  and  his  widow  died  in  September  1864. 

The  testator's  daughter,  Elizabeth,  married  after  his  death ;  she  survived  the  widow 
and  died  in  November  1864,  leaving  three  children. 

The  question  was  whether  the  ware  of  Elizabeth  was,  in  equity,  personal  estate 
and  belonged  to  her  husband,  or  whether  it  passed  to  her  three  children. 

Mr.  Ba^hawe,  for  the  Plaintiff,  a  son. 

Mr.  KiHder,  for  the  other  eons  and  the  trustees. 

Mr.  Broderick,  for  the  husband  of  Elizabeth,  argued  that  this  was  an  absolute  vested 
gift  to  the  six  children,  subject  to  a  gift  to  the  issue  by  way  of  substitution  if  any 
child  of  the  testator  died  before  the  period  of  division,  t.e.,  before  the  death  or  second 
marriage  of  the  widow. 

Mr.  Dunning,  for  the  three  children  of  Elizabeth.  This  is  not  a  gift  to  a  class 
but  to  persons  nominaiim,  and  in  substance  it  is  a  gift  to  the  parents  for  life,  with 
remainder  to  their  children  ;  Wil^s  case  (6  Co.  Rep.  17) ;  Audsuy  v.  Horn  (26  Beav. 
195,  and  1  De  G.  F.  &  J.  226) ;  Parsons  v.  Coke  (4  Drew.  296).  The  word  "  issue  " 
must  be  construed  "  children ; "  Sibley  v.  Perry  (7  Yes.  522) ;  and  that  this  is  the 
meaning  of  the  testator  is  shewn  both  by  his  reference  to  their  "  parents,"  and  also 
by  the  subsequent  use  of  the   word  "  children  "  in  the  provisa 

The  children  can  only  take  in  one  of  three  ways,  [589]  that  is,  either  concurrently, 
by  substitution,  or  in  succession.  They  cannot  take  concurrently  with  their  parents, 
for  they  are  to  take  the  whole  share  of  their  respective  parents ;  neither  can  they  take 
by  way  of  substitution,  for  the  word  used  by  the  testator  is  "  and  the  issue  "  and  not 
"  or  the  issue "  in  the  alternative.  They  therefore  take  by  succession,  and  this  is 
made  more  clear  by  the  gift  to  them  if  their  parents  "  should  die  leaving  issue,"  which 
dying  is  unlimited  and  cannot  be  restricted  to  a  death  in  the  widow's  lifetime ;  and 
besides,  the  proviso  is  express,  in  case  any  of  the  testator's  children  "  should  die 
either  in  his  lifetime  or  after  his  decease.  The  gift  in  case  of  death  without  issue 
cannot  be  limited,  so  neither  can  the  terms  of  the  gift  in  case  of  death  leaving  issue ; 
the  children,  therefore,  are  entitled  on  the  deaths  of  their  parents,  whenever  that 
might  happen. 

The  Master  of  the  Bolls  [Lord  Romillyl.  I  think  it  clear  that  the 
testator's  six  children  took  this  property  on  the  deaui  of  the  widow.  All  the  trusts 
arise  on  her  death  or  second  marriage,  upon  which  event  the  property  is  to  be  sold  and 
the  produce  divided. 

It  is  not  given  to  a  class,  but  to  the  testator's  six  children  by  name,  and  to  the 
issue  of  such  of  them  as  shall  die  leaving  issue.  This  case  is  therefore  distinguish- 
able from  all  those  cited,  because  there  the  children  take  something  during  their 
mother's  life  and  have  an  interest  vested  in  them,  but  here,  I  think,  the  issue  take 
nothing  except  in  the  event  of  the  parent  dying  before  the  period  of  distribution. 
The  testator  obviously  means  this : — I  direct  the  produce  of  my  real  estate,  which  is 
to  be  sold  after  my  wife's  death  or  [690]  second  marriage,  to  be  divided  into  six  shares, 
and  such  of  my  six  children  as  shall  be  living  at  the  death  or  second  marriage  of  my 
widow  shall  take  their  sixth  share ;  but  if  any  be  then  dead  leaving  issue,  nis  issue 
shall  take  the  share  which  his  parent  "  would  have  taken  if  living."  On  the  words  of 
the  gift,  taken  alone,  there  can  be  no  question,  for  the  whole  thing  is  to  be  determined, 
and  the  sale  and  division  is  to  take  place  on  the  death  or  second  marriage  of  the 
widow.  The  real  estate  is  to  be  then  sold  and  the  produce  divided  into  six  shares 
and  "  paid  to  and  equally  divided  "  amongst  his  six  children  if  then  living. 

No  question  arises  as  to  any  child  of  the  testator  predeceasing  the  widow,  and 
therefore  the  fund  is  divisible  in  sixths  between  his  six  children. 

The  only  question  which  arises  upon  the  subsequent  proviso  is  this : — whether  it 
has  cut  down  the  plain  absolute  gift  to  the  six  children  to  an  estate  for  life. 

Unless  you  limit  the  effect  of  this  proviso  to  a  death  before  the  period  of  distribu- 
tion, it  will  be  in  direct  opposition  to  the  previous  gift.  The  Court,  to  make  the  whole 
of  this  will  consistent,  says  that  this  proviso  applies  to  the  event  previously  mentioned, 
namely,  to  the  period  of  distribtition,  in  which  case  no  conflict  will  arise,  and  the  whole 
will  have  a  distinct  and  consistent  meaning. 

R.  vin.— 33 
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I  think  this  clause  provides  for  the  event  of  anyone  of  his  six  children  dying 
without  leaving  a  child  before  the  period  of  dis^bntion,  which  was  possible,  and  in 
that  case,  his  share  is  given  to  "  such  of  his  children  and  grandchildren  as  sbonld  be 
alive  at  the  time  of  the  [591]  death  of  the  person  last  entitled  to  such  share  or  interest 
per  stirpes,  and  not  per  eapila. ' 

This  appears  to  be  a  distinct  and  intelligible  meaning,  and  it  makes  the  whole 
consistent. 

I  read  the  gift  to  the  children  as  taking  effect  in  case  of  the  death  of  their  parents 
before  the  period  of  distribution,  and  here,  the  fact  of  the  mother  dying  after  that 
period  and  before  payment  cannot  give  to  the  children  a  right  to  that  to  which  their 
mother  was  already  entitled. 

I  must  declare  that  all  the  six  children  of  the  testator  became  entitled  upon  their 
surviving  their  mother. 

[691]    Llswklltn  v.  Bous.    JprU  19,  24,  1866. 

[S.  C.  L.  R.  2  Eq.  27  ;  12  Jur.  (N.  S.),  580.     See  Hetuman  v.  Fearse,  1869, 

L.R.8E(i.  602.] 

Boyalties  payable  periodically  under  leases  granted  subsequent  to  the  Apportionment 

Act  (1834)  by  a  tenant  for  life  under  a  power  contained  in  a  settlement  prior  to 

that  Act.     Held,  apportionable. 
The  Apportionment  Act  (1834)  applies  both  to  the  case  where  the  instrument  creating 

the  Hfe  interest  is  subsequent  to  that  Act,  and  also  where  the  lease  is  subsequent 

to  it. 

By  a  marriage  settlement,  dated  in  1797,  certain  hereditaments  were  settled  on 
Capel  Hanbury  Leigh  for  Ufe,  with  remainders  over. 

Tbe  settlement  contained  a  power  authorizing  Gapel  Hanbury  Leigh  to  grant 


Capel  Hanbury  Leigh  died  on  the  22d  of  November  1860.  After  his  death  a 
question  arose  between  his  representatives  and  the  persons  entitled  in  remainder, 
whether  tbe  estate  of  Gapel  Hanbury  Leigh  was  entitled  to  an  apportioned  part  of  the 
royalties  payable  upon  certain  mining  leases  granted  by  him,  in  pursuance  of  the 
power  contained  in  the  settlement  of  1797,  of  certain  portions  of  the  estates  therein 
comprised. 

[592]  One  of  such  leases  was  dated  the  25th  of  May  1837,  and  one  half-year's 
payment  of  royalties  accrued  due  under  such  lease  on  the  25th  of  November  1861. 
Another  of  such  leases  was  dated  the  5th  of  Mav  1838,  and  a  quarterly  payment  of 
royalties  accrued  due  thereunder  on  the  29th  of  November  1861.  The  third  of  such 
leases  was  dated  the  24th  of  November  1846,  and  a  quarterly  payment  of  royalties 
accrued  due  thereunder  on  the  29th  of  September  1861.  The  fourth  of  such  leases 
was  dated  the  18th  of  March  1861,  and  a  half-yearly  payment  of  royalties  accrued 
due  thereunder  on  the  29th  of  September  1861. 

The  bill  prayed  a  declaration  that  the  quarterly  or  half-yearly  payments  of  the 
royalties  which  accrued  due  in  the  months  of  September  and  November  1861,  under 
these  several  leases,  were  not  apportionable,  and  that  the  estate  of  Capel  Ilanbuiy 
Leigh  was  not  entitled  to  any  portion  of  such  royalties. 

This  question  depended  upon  the  construction  of  the  Apportionment  Act,  4  &  5 
Will.  4,  c.  22  (see  2  Chitty's  Stat.  (3d  edit.)  1137),  which  came  into  operation  on  the 
16th  of  June  1834. 

Mr.  Selwyn,  Mr.  Freeling,  Mr.  Baggallay  and  Mr.  Upton  argued  that  there  was 
no  apportionment.  They  cited  Be  Markby  (4  Myl.  &  Cr.  484) ;  Knight  v.  BougkUm 
(12  Beav.  312);  Fletcher  v.  Moore  (26  Law  J.  (Chanc.)  530);  Fhrnnur  v.  fFhitdey 
(John.  585);  Lock  v.  De  Burgh  (4  De  G.  &  S.  470) ;  fFardroper  v.  CutJUld  (10  Jur. 
194). 

Mr.  Pemberton,  for  the  executors  of  Capel  Hanbury  Leigh,  argued  that  these 
rents  were  apportionable.     He  referred  to  the  cases  already  cited. 
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[6931  Mr.  Jessel,  Mr.  Druce  and  Mr.  Hanson,  for  other  parties. 

Mr.  Selwyn,  in  reply,  cited  St.  Aubyn  v.  St.  Avbyn  (1  Drew.  &  Sm.  611). 

April  24.  Thb  Master  of  the  Rolls  [Lord  Romiily].  It  is  impossible  to  get 
over  the  decided  cases,  for  there  are  four  of  them  which  determine  that  this  is  a  case 
for  apportionmeat.  I  should  have  no  difficulty  in  coming  to  the  same  conclusion  as 
Vice-Coancellor  Wood,  that  the  Act  applies  to  both  cases,  that  is,  both  where  the 
instrument  creating  the  interest  is  dated  after  the  statute,  and  also  where  the  lease 
which  gives  rise  to  the  question  bears  date  subsequent  to  the  statute.  The  Act 
bears  that  construction,  and  the  only  thing  against  it  is  the  case  of  St.  Aubyn  v. 
Si.  Avibyn  {Ibid.),  which  determines  that,  unless  the  payments  are  periodical,  the 
Act  does  not  apply ;  and  it  is  inferred  from  this  that  if  you  hold  that  the  statute 
applies  to  both  cases,  viz.,  where  the  instrument  creating  the  interest  and  where  the 
lease  is  after  the  Act,  it  is  very  difficult  to  reconcile  that  construction  with  holding 
that  the  Act  applies  to  royalties,  the  payment  of  which  depends  on  the  quantity  of 
ores  raised.  On  that  I  express  no  opinion.  But  my  opinion  is,  that  the  weight  of 
argument  is  in  favor  of  the  statute  applying  to  both  cases  rather  than  to  one  only. 
This  is  a  remedial  Act,  intended  to  give  to  the  estate  of  a  tenant  for  life,  who  might 
die  before  the  rent  became  due,  a  fair  proportion  of  it  down  to  his  death.  It  is, 
therefore,  to  be  construed  liberally,  and  I  adopt  the  decision  of  the  Vice-chancellor 
Wood,  and  the  other  decisions  which  hold  that  the  Act  applies  to  both  cases. 

[694]    Ibbotson  v.  Elam.    Dec.  19,  22,  1865. 

[S.  C.  L.  K.  1  Eq.  188 ;  12  Jur.  (N.  S.)  114 ;  14  W.  R  241.     See  Cooper  v.  Laroehe, 
1869,  38  L.  J.  Ch.  693 ;  Brmone  v.  CoUms,  1871,  L.  E.  12  Eq.  593.] 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  convert  and  invest, 
and  he  directed  them  to  permit  bis  wife  to  receive,  "from  his  death,  the  net  annual 
income  actually  produced  by  his  trust  property,  howsoever  constituted  or  invested." 
The  testator  was  in  partnership,  the  accounts  of  the  profits  of  which  were  made  up 
in  July  in  each  year,  and  he  was  entitled,  at  the  end  of  each  year,  to  be  credited 
with  interest  on  his  capital.  The  testator  having  died  in  March,  Held  that  the 
widow  was  entitled  to  the  whole  profits  of  the  business  from  the  preceding  July, 
but  that  she  was  only  entitled  to  an  apportioned  share  of  the  interest  on  the 
testator's  capital  as  from  his  death. 

In  January  1860  the  testator,  William  F.  Ibbotson  (who  died  in  March  1864), 
executed  partnership  articles,  whereby  he  and  bis  mother  and  brother  agreed  that  the 
prior  partnership  should  continue  in  force  for  five  years,  even  though  any  of  them 
should  die  before  the  expiration  of  that  term.  The  articles  provided  that,  "  before 
any  division  of  the  profits,  each  partner  should,  at  the  end  of  each  year,  be  duly 
credited  with  interest  at  the  rate  of  6  per  cent,  upon  the  amount  of  the  capital  he  or 
she  possessed  in  the  business  at  the  beginning  of  such  year."  The  fifth  article 
provided  that  "the  profits  of  the  business  should  be  annually  divided,  in  equal 
proportions,  between  the  partners."  It  was  also  agreed  that,  on  the  death  of  any 
partner  before  the  expiration  of  the  term,  the  time  to  be  given  for  the  payment  of  his 
capital  should  be  decided  by  arbitration,  and  that  the  goodwill  should  belong  to  the 
survivors. 

During  the  period  of  the  business  being  carried  on  stock  was  taken,  and  a  state- 
ment of  account  and  balance-sheet  were  made  out,  in  respect  of  the  business  of  the 
firm,  shewing  the  interests  of  the  partners  respectively  therein  up  to  the  1st  day  of 
July  in  each  year.  The  last  of  such  stocktakings  prior  to  the  death  of  William  F. 
Ibbotson  was  made  on  the  1st  day  of  July  1863,  and  a  balancensheet  was  then  drawn 
out  which  was  approved  of  by  all  the  partners. 

William  F.  Ibbotson  died  on  the  26th  day  of  March  1864,  having  made  his  will, 
dated  1863,  whereby  he  [696]  gave  his  real  and  personal  estate  to  his  executors  on 
the  following  trusts  : — 

Upon  trust,  as  soon  as  conveniently  may  be  after  my  decease,  to  sell  my  real  and 
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leasehold  estates  by  public  anction  or  private  contract,  and  to  sell,  convert  and  get 
in  my  residuary  personal  estate^  and  invest  the  ratxluce  conformably  to  the  clause  for 
the  investment  of  monies  hereinafter  contained.  "And  I  direct  that  my  tnutees 
shall  (subject  to  any  advance  that  may  be  made  to  my  children  pursuant  to  the  claoae 
in  that  behalf  hereinafter  contained)  permit  my  wife,  she  continuing  my  widow,  to 
receive,  from  my  death,  the  net  ammal  ineome  aehuihf  prodiieed  bif  my  tnut  property 
howtoecer  amttitiUed  or  invetted." 

The  testator  directed  "  that  subject  to  the  preceding  directions,  his  trustees  should 
hold  his  trust  property  for  the  use  of  his  children."  And  he  also  directed  that  all 
investments  of  money  thereinbefore  authorized  or  directed  to  be  made  by  his  trustees 
should  be  made  in  their  names,  in  the  public  stocks  or  funds  or  in  Glovemment 
securities  of  the  United  Kingdom,  or  upon  mortgwe  or  real  or  leasehold  estates,  or 
on  the  bonds,  debenture  stock  or  preference  stock  of  any  railway,  canal  or  other 
company  in  England  incorporated  by  Act  of  Parliament,  &o.  And  he  empowered  his 
trustees,  from  time  to  time,  to  vary  such  investments,  at  their  discretion,  for  any 
other  or  others  of  the  kinds  prescribed. 

The  testator  died,  as  before  stated,  in  March  1864,  and  he  left  his  widow  and  foar 
children. 

After  his  death,  the  partnership  was  continued  by  his  surviving  partners  and  his 
executor  on  the  footing  of  the  articles. 

[596]  Stock  was  taken  in  the  business  and  a  general  annual  statement  thereof  was 
made  by  the  surviving  partners  and  the  executor,  after  the  death  of  the  testator,  at 
the  usual  yearly  time,  that  is,  up  to  the  end  of  June  1864,  and  a  final  stocktaking 
was  made  on  the  31st  of  December  1864,  up  to  which  time  a  balance-sheet  was 
pj'epared,  shewing  the  interests  of  the  surviving  partners  and  of  the  executor  in  the 
capital  and  profits  of  the  business. 

All  the  accounts  between  the  surviving  partners  and  the  executor  had  been  duly 
adjusted  and  settled,  and  from  such  accounts  it  appeared  that  a  large  amount  was 
due  to  the  testator's  estate  for  his  share  of  the  profits  of  the  business,  from  the  stock 
taken  on  the  1st  of  July  1863  to  the  stocktaking  on  the  1st  of  July  1864,  and  also 
from  the  stocktaking  on  the  1st  of  July  1864  to  the  31st  of  December  1864,  and  that 
there  was  a  large  amount  of  interest  due  to  the  testator's  estate  on  his  capital  in  the 
business. 

The  widow  insisted  that  she  was  entitled,  as  income  of  the  the  testator's  residuary 
estate,  to  the  whole  of  such  profits  as  had  accrued  from  the  Ist  of  July  1863  to  the 
death  of  the  testator  on  the  26th  of  March  1864,  and  also  to  such  as  had  accrued 
from  the  26th  of  March  1864  to  the  Ist  of  July  1864,  and  also  to  such  as  had  accrued 
from  the  last-mentioned  day  to  the  3 let  of  December  1864. 

The  widow  also  insisted  that  she  was  entitled  to  all  the  interest  which  had  accrued 
on  the  capital  of  the  testator  in  the  business  during  the  same  periods. 

The  Defendants,  on  the  contrary,  insisted  that  the  whole  of  the  profits  of  the 
business  due  to  the  estate  of  the  [597]  testator  during  the  same  periods  were  to  be 
considered  as  corpus  of  his  estate,  and  that  the  whole  of  the  interest  due  on  his 
capital  in  the  business  was  to  be  considered  as  capital,  and  that  the  widow  was  only 
entitled,  as  income,  to  so  much  as  such  profits  and  interest  would  have  produced  if 
invested,  on  the  death  of  the  testator,  in  the  £3  per  cent,  consols. 

To  determine  these  questions  a  case  was  submitted  for  the  opinion  of  the  Court 
on  the  following  questions :  1st  Whether  the  widow  Mrs.  Ibbotson  was  entitled  to 
receive  the  whole  or  any  and  what  part  of  the  profits  accrued  on  account  of  testator's 
share  from  the  1st  of  July  1863  up  to  the  26th  of  March  1864,  and  from  the  last- 
mentioned  day  up  to  the  1st  of  July  1864,  and  from  the  last-mentioned  day  up  to  the 
Slst  of  December  1864,  or  how  the  executors  ought  to  apply  the  same  sums  when 
received  by  them.  2d.  Whether  the  widow  Mrs.  Ibbotson  was  entitled  to  receive  the 
whole  or  any  and  what  part  of  the  interest  accrued  due  on  the  share  of  the  testator 
between  the  same  respective  periods,  or  how  the  executors  of  the  testator  ought  to 
apply  the  same  when  received  by  them. 

Mr.  Selwyn  and  Mr.  Marten,  for  the  widow.  Under  the  terms  of  the  will,  the 
widow  is  entitled  to  "  the  net  annual  income  produced  by  the  trust  property  however 
constituted  or  invested."    This  carries  the  whole  profits  from  the  1st  of  July  1863  to 


Digitized  by 


Google 


UMBVr.m.  IBBOTSON   V.   ELAM  1029 

the  Slst  of  December  1864,  and  also  the  interest  on  the  capital  from  the  same 
period. 

There  can  be  no  apportionment  of  the  profits  of  a  trade,  they  can  only  be 
ascertained  after  taking  all  the  [698]  accounts,  and  after  determining  how  much  it  is 
prudent  to  divide.  After  the  death  of  the  testator,  the  accounts  must  be  taken  and 
the  profits  ascertained  in  the  same  way  and  at  the  same  time  as  had  previously  been 
done,  namely  in  July  in  each  year.  The  state  of  those  accounts  must  constantly  vary 
durine  the  course  of  each  current  year ;  and  the  actual  profits  of  the  year  might  all 
have  been  made  subsequent  to  the  death  of  testator,  or  before  that  event.  It  is, 
therefore,  impossible  to  ascertain  what  were  the  profits  either  before  or  after  the  26th 
of  March  1864,  without  taking  the  whole  of  the  partnership  accounts  up  to  that 
period,  which  is  precluded  by  the  arrangements  between  the  partners.  The  income 
from  the  partnership  could  only  be  ascertained  in  July ;  until  that  time  it  did  not 
exist,  and  the  whole,  therefore,  belongs  to  the  widow,  as  in  the  case  of  the  public 
funds,  where  the  tenant  for  life  would  take  the  whole  half-yearly  dividends  if  the 
testator  died  the  day  before  they  became  due  and  if  the  Apportionment  Act  (4  &  5 
Will.  4,  c.  22)  did  not  apply. 

Secondly,  as  to  the  interest  on  the  capital,  it  must  be  admitted  that  the  general 
rule  is,  that  interest  accrues  de  die  in  diem ;  but  here  the  rule  is  controlled  oy  the 
terms  of  the  articles.  They  provide  that,  before  the  division  of  the  profits,  each 
partner  shall,  at  the  end  of  each  year,  be  credited  with  interest ;  therefore  it  does 
not  accrue  from  time  to  time,  but  at  the  end  of  each  year  when  credit  is  to  be  given 
in  the  accounts. 

They  cited  Bain  v.  Mackxnky  (31  Beav.  280);  Madarm  v.  Stamton  (3  De  G. 
F.  &  J.  202) ;  HmM  v.  Lord  Daiimouth  (7  Ves.  137). 

[599]  Mr.  Hobhouse  and  Mr.  T.  Terrell,  for  the  Defendants.  The  widow  is  only 
entitled  to  the  income  of  the  testator's  "  trust  property,"  and  every  asset  became,  at 
his  death,  trust  property  and  as  if  the  partnership  had  been  wound  up  on  that  day. 
The  testator  in  the  first  place  directs  positively  that  his  property  shall  be  converted 
and  invested  as  soon  as  conveniently  might  be  after  his  decease,  and  this  direction 
governs  the  subsequent  trust  in  favor  of  the  widow.  The  testator,  in  the  gift  to  his 
widow,  is  dealing  with  the  converted  invested  property  as  his  "  trust  property ; " 
Houx  V.  Lord  Dartmouth  (7  Ves.  137) ;  Morgan  v.  Morgan  (13  Beav.  441).  It  is 
argued  that  there  was  no  ascertainment  of  the  profits  at  the  death  of  the  testator, 
and  that  therefore  none  existed  ;  but  the  cases  cited  related  to  public  companies,  and 
there  is  a  marked  distinction  between  public  companies  and  a  private  partnership. 
Some  profits  must  have  been  made  in  the  lifetime  of  the  testator,  and  which  now  form 
part  of  the  corpus  of  his  estate.  The  difficulty  in  ascertaining  them  cannot  affect  the 
construction  of  the  will,  or  alter  the  rights  of  the  parties ;  uie  Court  in  many  cases 
of  difficulty  strikes  the  average.  If  it  were  the  case  of  an  individual  who  had  been 
accustomed  to  make  up  his  books  at  fixed  periods,  and  then  to  ascertain  the  yearly 

Erofits  of  his  business,  there  could  be  no  doubt  that  the  profits  down  to  the  day  of 
is  death  would  constitute  corpus,  and  not  income ;  if  so,  the  existence  of  a  partnership 
cannot  alter  the  construction  of  the  will. 

As  to  the  interest,  the  rule  is  admitted,  and  the  mere  fact  of  its  being  credited  or 
paid  at  the  end  of  the  year  cannot  alter  the  rule,  for  such  is  usually  the  case.  But 
this  and  the  other  point  are  governed  by  the  decision  of  Vice-chancellor  Wood  in 
Johnston  v.  Moore  (27  Law  J.  (Chanc.)  453). 

[600]  Mr.  Selwyn,  in  reply.  The  testator  must  have  been  cognizant  that  by  the 
partnership  articles  the  capital  was  to  be  retained  after  his  death.  The  case  of 
Johnston  v.  Moore,  though  adverse  to  the  widow  on  the  question  of  interest,  is  in  her 
favor  aa  to  the  profits. 

Dec.  22.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  testator,  in  this 
case,  was  engaged  in  partnership  with  his  mother  and  brother,  and,  by  the  terms  of 
the  partnership  articles,  the  profits  were  to  be  ascertained  and  divided  in  July  in  each 
year,  and  in  every  event  the  capital  was  to  remain  in  the  business  until  December 
1864.  The  testator  died  on  the  26th  of  March  1864,  and  the  first  question  is, 
whether  the  widow  is  entitled  to  all  the  profits  of  the  business  made  subsequent  to 
July  1863,  or  whether  something  in  the  nature  of  an  apportionment  of  the  profits  is 
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to  be  made,  or  the  amount  of  profits  down  to  the  death  of  the  testator  in  some  way 
ascertained. 

The  second  question  is,  whether  the  whole  interest  of  the  capital  of  the  testator 
from  the  last  yearly  settlement  belong  to  the  widow,  or  whether  a  rest  is  to  be  made 
at  the  death  of  the  testator,  and  the  interest  from  that  time  only  given  to  the  widow. 
These  questions  depend  in  some  measure  on  the  articles  and  in  some  measure  on  the 
will  taken  in  connexion  with  them. 

The  first  argument  is  that  the  clause  for  investment  precedes  the  bequest  to  the 
widow ;  but  I  am  of  opinion  that  cannot  be  so,  because  bis  wife  is  to  receive  the  net 
annual  income  actually  produced  "from  my  death,"  and  her  right  accrues  on  the 
moment  of  his  death.  That  being  so,  the  question  arises,  whether  an  apportionment 
[601]  or  rest  can  be  made  on  the  death  of  the  testator  in  order  to  give  her  those 
profits  only  which  accrued  after  the  testator's  death  and  down  to  July  1864.  I  am 
of  opinion  that  no  such  apportionment  can  be  made,  and  that  she  is  entitled  to  all 
the  profits  made  since  the  Ist  of  July  in  the  last  preceding  year.  In  the  first  place, 
it  is  to  be  observed  that  by  the  partnership  articles  all  the  profits  are  to  be  ascertained 
on  the  Ist  of  July,  and  the  business  has  been  carried  on  upon  that  principle  and  the 
value  of  the  stock  taken  at  that  time.  But  the  value  of  the  stock  and  the  amount  of 
the  profits  might  be  materially  altered  if  taken  at  any  other  time.  The  testator  died 
in  March,  and  it  might  occur  that  various  sums  due  to  the  concern,  and  which  were 
then  considered  good  debts,  might  before  July  turn  out  bad,  or  the  opposite  might 
happen  and  supposed  bad  debts  might,  in  the  interval,  become  good.  Again,  they 
might  have  a  large  stock-in-trade,  which,  from  accidental  circumstances,  either  political 
or  domestic,  might  be  seriously  depreciated  in  the  value  in  the  interval.  But  the 
value  was  to  be  fixed  in  July,  and  if  fixed  in  Maroh  it  might  be  and  would  probably 
be  very  different  from  that  on  the  1st  of  July.  If  I  held  the  widow  entitled  to  the 
profits  only  from  the  testator's  death,  I  should  either  decide  that  the  testator's  estate 
was  entitled  to  some  share  of  the  profits  in  March  1864,  which,  in  one  events  might 
be  considerably  more  than  one-third  of  the  profits  realized  prior  to  July,  in  which 
case  the  testator's  estate  would  be  taking  more  than  it  was  entitled  to,  or,  on  the 
other  hand,  which  might  be  much  less  than  the  actual  profits,  and  the  testator's  estate 
would  then  take  less  than  it  was  entitled  to. 

It  is  obvious  that  if  the  matter  is  to  be  determined  according  to  the  partnership 
articles,  the  profits  could  [602]  not  be  ascertained  until  July,  and,  until  that  time,  it 
cannot  be  ascertained  what  profits  have  accrued. 

I  think  the  profits  must  be  treated  as  at  the  time  when  they  were  ascertuned,  and 
that  the  profits  from  July  1863  is  part  of  the  income  to  which  the  widow  is  entitled 
under  the  words  of  the  will. 

I  have  come  to  an  opposite  conclusion  on  the  question  of  interest  The  testator's 
capital  was  fixed,  and  the  amount  ascertained  on  the  Ist  of  July  1863,  and  the 
testator  was  entitled  to  interest  on  that  sum  at  5  per  cent.  It  is  obvious  that  the 
interest  accrued  de  die  in  diem,  and  was  an  ascertained  amount :  it  did  not  depend  on 
whether  the  profits  were  large  or  small,  or  on  the  debts  or  stock  being  ascertained. 
The  amount  of  interest  due  at  his  death  belongs  to  his  estate,  and  the  widow  is  only 
entitled  to  the  interest  which  accrued  subsequent  to  the  death  of  the  testator. 

I  concur  in  Johnston  v.  Moore  (27  Law  J.  (Chanc.)  453)  before  Vice-chancellor 
Wood.  The  case  is  a  little  obscure  as  to  the  profits,  but  it  appears  to  me  that  the 
decision  depended  on  the  instruments  themselves. 

I  must,  therefore,  declare  that  the  widow  is  entitled  to  the  whole  of  the  profits 
from  the  1st  of  July  1863,  but  only  to  interest  from  the  death  of  the  testator. 

[603]    BosTOCK  V.  Floyer.    Nov.  21,  1865. 

[S.  C.  li.  R.  1  Eq.  26;  35  L.  J.  Ch.  23;  13  L. T.  489;  11  Jur. (N.  S.)  962;  14  W.  R.  120. 
See  In  re  Speight,  1882-83,  22  Ch.  D.  727 ;  9  App.  Cas.  6.] 

A  trustee  employed  a  solicitor  to  invest  trust  money.     The  solicitor,  who  was  steward 
of  the  manor,  sent  to  the  trustee  some  title-deeds  and  a  copy  of  a  surrender  of 


Digitized  by 


Google 


W  BUY.  601  BOSTOOK   V.    FLOYBE  1031 

copyholds  to  secure  the  trust  money,  but  misapplying  the  trast  money ;  the  pre- 
tended surrender  had  really  no  existence.  Held,  that  the  trustee  is  liable  to  make 
good  the  loss. 

In  1833  a  sum  of  money  was  placed  by  Lord  H.  in  the  hands  of  Mr.  Wiimot,  in 
trust  for  the  Plaintiff  Mrs.  Bostock  ;  but  no  instrument  appears  to  have  been  executed 
defining  the  trusts,  or  regulating  the  investment  of  the  money. 

The  sum  of  £400,  part  of  the  trust  money,  was  invested  by  Mr.  Wiimot,  and  it 
was  repaid  in  1853.  Mr.  Wiimot  thereupon  employed  a  Mr.  Conyers,  a  solicitor  in 
Yorkshire  of  large  practice  and  high  repute,  holding  the  office  of  coroner  and  several 
other  high  county  offices,  to  procure  another  investment  for  the  X400. 

Conyers  obtained  possession  of  the  £400  and  represented  that  he  had  laid  it  out 
on  the  mortgage  of  a  copyhold  property  belonging  to  one  John  Patrick  Stephenson, 
and  he  forwarded  to  Mr.  Wiimot  a  parcel  of  deeds  which  were  found  amongst  Mr. 
Wilmot's  documents  after  his  decease.  The  statement  in  the  answer  of  his  executor, 
in  regard  to  this,  was  as  follows  : — 

Amongst  the  testator's  ptapers  was  found  a  parcel  of  deeds,  wrapped  up  in  brown 
paper,  and  containing  the  following  endorsement,  that  is  to  say: — "Mortgage  of 
copyhold  lands  at  Thearne,  in  the  county  of  York,  belonging  to  Mr.  J.  P.  Stephenson 
for  securing  £400  and  interest,  dated  7th  January  1853."  This  endorsement  was  in 
the  handwriting  of  Cionyers.  This  parcel  contained,  first,  a  grant  of  tithes,  dated 
lOth  December  1812,  from  Sir  James  Graham  and  others  to  Mr.  John  Stephenson 
and  his  trustees;  secondly,  a  deed  of  covenant,  dated  the  23d  day  of  August  1813, 
entered  into  by  one  [604]  Robert  Bamsey  with  one  John  Stephenson,  on  the  occasion 
of  the  purchase  by  John  Stephenson  from  Robert  Bamsey  of  Fish  Hole  Close,  con- 
taining five  acres,  and  a  close  of  arable  land  in  Thearne,  North  Carr,  containing  four 
acres  one  rood  and  sixteen  perches  (being  copyholds  of  the  manor  of  Beverley  water 
Towns) ;  thirdly,  a  copy  signed  by  Conyers,  as  stewards  of  the  manor  of  Beverley 
Water  Towns,  of  the  admittance  on  the  20th  May  1840,  of  John  Patrick  Stephenson, 
as  only  son  and  heir  at  law  of  John  Stephenson,  to  the  said  closes ;  and  fourthly,  a 
copy  of  surrender,  dated  20th  April  1853,  duly  stamped  and  signed  by  Conyers,  as 
such  steward,  whereby  John  Patrick  Stephenson  surrendered  to  the  use  of  Richard 
Coke  Wiimot,  his  heirs  and  assigns,  the  said  two  closes,  subject  to  a  condition  for 
making  void  the  said  surrender  on  payment  by  John  Patrick  Stephenson,  his  heirs, 
executors  or  administrators  unto  Richard  Coke  Wiimot,  his  executors,  administrators 
or  assigns  of  the  sum  of  £400  and  interest  on  the  7th  day  of  July  next  ensuing  the 
date  of  the  said  surrender. 

Interest  was  duly  paid  by  Conyers  to  Wiimot  and  by  him  to  the  Plaintiff  from 
1853  down  to  Wilmot's  death  in  1856,  and  the  interest  continued  to  be  paid  by 
Wilmot's  executors  or  Conyers  from  1856  down  to  July  1863. 

In  December  1863  Conyers  died,  and  in  the  following  year  (1864)  it  was  discovered 
that  the  alleged  mortgage  from  J.  P.  Stephenson  to  Mr.  Wiimot  was  a  mere  fiction, 
that  the  copy  surrender  to  Wiimot  had  been  signed  by  Conyers,  the  steward  of  the 
manor,  but  that  no  such  surrender  ever  existed.  It  further  appeared  that  the  property 
had  been  sold  by  J.  P.  Stephenson  to  Conyers  in  1856,  and  that  he  had  mortgaged  it 
to  third  parties. 

Under  these  circumstances,  Mrs.  Bostock  instituted  [605]  this  suit  in  1864,  to 
make  Floyer,  the  executor  of  Wiimot,  liable  for  the  £400  and  interest. 

The  Defendant,  by  his  answer,  said  that  Conyers  was  a  solicitor  in  good  repute, 
and,  according  to  his  reputation  and  standing  in  his  own  neighbourhood  and  in  every 
way,  fit  to  be  intrusted  by  Wiimot  in  the  laying  out  of  the  sum  of  £400.  The 
Defendant  submitted  that  no  vigilance  on  the  part  of  Wiimot,  short  of  his  employing 
a  second  solicitor  to  investigate  the  validity  of  the  security  effected  by  Conyers  and 
to  check  his  acts,  could  have  led  to  the  detection  of  the  fraud  practised  by  Conyers ; 
that  Wiimot  could  not  be  considered  as  having  been  guilty  of  any  breach  of  duty  as 
trustee,  and  that  the  loss  (if  any),  which  might  result  from  the  fraud  of  Conyers, 
must  fall  on  the  eeshU  que  trust. 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff. 

Mr.  Haynes,  for  the  Defendant     The   question   raised  by  this  bill  really  is, 
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whether  a  trustee  is  an  iDSurer  of  the  trust  property  against  every  possible  losa,  and 
answerable  for  the  fraudulent  and  oriminal  acts  of  every  person  he  neoearaiilj 
employs  in  relation  to  the  trust  property.  Here  the  loss  is  like  that  arising  from  a 
vis  nugor  or  by  a  robberv,  and  for  which,  it  has  always  been  held,  a  trustee  is  not 
liable;  Jones  v.  Letois  (2  Yes.  sen.  241).  A  trustee  is  only  bound  to  take  the  same 
care  of  the  trust  property  as  a  prudent  man  would  of  his  own ;  Lewin  on  Trustees 
(p.  224  (4th  edit) ).  Here  the  trustee  employed,  in  the  ordinary  way,  a  respectable 
solicitor  to  invest  the  money,  and  he  can  no  more  be  bound  by  his  fraud  than  he 
would  in  the  case  of  a  loss  by  the  insolvency  of  a  [606]  banker.  A  master  is  liable 
for  the  negligence  of  his  servant  in  the  performance  of  his  ordinary  duty,  but  not  for 
his  wilful  trespass ;  M'Maiuu  v.  Criekett  (1  East,  106).  A  trustee  indemnity  chtose  is 
to  be  assumed  under  the  statute  22  &  23  Vict  o.  35,  s.  31.  He  also  referred  to 
EUiee  v.  Boupell  (32  Beav.  299,  308,  318). 

The  Mabtkk  of  thx  Eolls  [Sir  John  Bomilly].  I  am  of  o^Mnion  that  the 
liability  of  this  trustee  is  fixed  by  the  ordinary  doctrine  of  this  Court. 

Here  is  a  gentleman  who  accepts  the  office  of  trustee  and  receives  £400,  he  gives 
it  to  his  solicitor  to  invest,  the  solicitor  puts  the  money  into  his  own  pocket  and  never 
invests  it  at  alL  It  in  the  ordinary  case  of  a  trustee  who  is  liable  for  the  default  of 
his  solicitor.  Mr.  Haynes  thinks  that  there  is  some  difference,  because  a  surrender 
of  copyholds  is  forged  by  a  solicitor,  who  was  the  steward  of  the  manor,  and  who 
writes  a  regular  surrender  of  copyholds  belonging  to  an  ezistine  person  and  sends  it 
to  the  trustee  as  evidence  that  he  had  invested  the  money :  but  he  was  acting  as 
solicitor  for  the  toustee  and  was  his  agent  There  is  no  receipt  for  the  porcbase- 
money,  and,  on  searching  the  rolls,  it  is  found  that  the  whole  thing  is  a  fiction. 
BoupeU's  eaie  is  distinguishable  from  the  present,  for  there  the  forgery  was  not 
that  of  the  mortgagee's  solicitor.  Here  a  man  employs  an  agent  who  cheaU  him ; 
the  loss  must  fall  on  the  trustee  and  not  on  the  eextvi  qiu  trust  who  never  employed 
him. 

I  think  the  loss  must  fall  on  Wilmot,  who  selected  this  gentleman,  and  did  not 
take  the  precaution  he  might  have  taken  to  see  whether  the  mortgage  had  been  made 
or  not. 

[607]    Ejermodx  v.  Macdonald.    Fd).  14,  15,  19,  1866. 

[S.  C.  L.  £.  1  Eq.  457 ;  affirmed,  L.  R  3  Ch.  584 ;  37  L.  J.  Ch.  879 ; 

19  L.  T.  179 ;  17  W.  R.  4.] 

A  testatrix,  by  her  will,  bequeathed  both  general  and  specific  legacies,  and  she  willed 
that,  in  case  of  her  personal  estate  proving  insufficient  for  the  payment  of  her 
legacies,  then  the  deficiency  should  be  made  up  out  of  her  real  estate.  By  a  codicil, 
she  gave  "  all  my  personal  estate  to  A.  C.  M.  Held,  that  A.  C.  M.  took  the  whole 
personal  estate  discharged  of  the  legacies ;  and  secondly,  that  the  general  legacies 
still  remained  charged  on  the  real  estate,  but  that  the  specific  legacies  did  not,  and 
therefore  failed. 

The  testatrix,  by  her  will  dated  in  1832,  devised  unto  her  two  sisters  Maria 
Macdonald  and  Sopnia  Anderson  certain  real  estate  in  Wales,  "  subject  to  the  charges 
and  incumbrances  thereinafter  mentioned."  She  subsequently  proceeded  as  follows : — 
I  give  and  bequeath  to  Mary  Ann  Judith  Griffith  the  interest,  profits  or  produce  of 
the  sum  of  three  hundred  pounds,  British,  or  thereabouts,  invested  by  me  in  the 
General  Steam  Navigation  Company,  London,  and  also  the  interest  of  two  hundred 
pounds,  British,  for  and  during  her  natural  life ;  and  upon  her  decease  I  will  and 
desire  that  the  said  principal  sum  of  five  hundred  pounds  be  equally  divided  amongst 
the  children  of  Mary  Ann  Judith  Griffith. 

The  testatrix  also  gave  some  legacies  and  annuities,  and  in  a  subsequent  part  of 
her  will  she  said : — Also  I  will  and  ordain  that,  in  case  of  my  personal  estate  proving 
insufficient  for  the  payment  of  the  several  annuities  and  legacies  hereinbefore 
mentioned,  that  then  such  deficiency  shall  be  made  up  from  and  out  of  my  said  real 
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estates  in  Wales,  by  sale  or  mortoage,  as  may  be  deemed  most  advantageous  to  the 
interests  of  the  parties  who  may  then  be  entitled  to  snoh  estates.  And  she  bequeathed 
all  the  residue  of  her  personal  estate,  not  thereinbefore  given  and  disposed  of,  to  her 
two  sisters  Sage  and  Ann,  whom  she  appointed  executrixes. 

Many  years  afterwards  (1868)  the  testatrix  made  a  codicil  to  her  will  in  the 
following  terms : — 

"This  is  a  codicil  to  my  last  will  and  testament  bear-[608]-ing  date  the  28th  day 
of  July  1832,  and  I  direct  that  it  may  be  taken  as  part  thereof.     I  give,  devise  and 
bequeath  unto  Annie  Comahan  MaedonM  aU  mg  personal  estate ;  and  I  hereby  appoint 
Annie  Coenahan  Macdonald  sole  executrix  of  this  codicil  to  my  will." 
The  testatrix  died  in  1859. 

Two  questions  arose — ^first,  whether  the  codicil  gave  the  whole  personal  estate  to 
Annie  Cosnahan  Macdonald,  or  gave  her  merely  tne  residue  after  payment  of  the 
annuities  and  legacies ;  secondly,  whether,  in  the  event  of  Annie  Cosnahan  Macdonald 
being  held  entitled  to  the  whole  personal  estate,  the  annuities  and  legacies  given  by 
the  will  still  remained  a  charge  on  the  real  estates  in  Wales. 

Mr.  Ba^allay  and  Mr.  Atken,  for  the  Plaintiff,  argued  that  the  legacies  and 
annuities  given  by  the  will  had  not  been  revoked  by  the  oodicM  That  the  gift  in  the 
will  being  dear,  it  required  equally  clear  expressions  in  the  codicil  to  destroy  it ; 
Doe  V.  Hides  (8  Bing.  475) ;  Bobertson  v.  PoweU  (33  Law  J.  (Exch.)  34) ;  Ckabarey  v. 
£edeett  (14  Beav.  583) ;  and  that  there  were  none  here.  Secondly,  that,  at  all  events, 
the  legacies  and  annuities  remained  charged  on  the  real  estate ;  Buckeridge  v.  Ingram 
(2  Yes.  jun.  651),  where,  by  a  will  duly  attested,  an  annuity  was  bequeathed  charged 
upon  the  real  in  aid  of  the  personal  estate,  and  by  an  unattested  codicil,  which  was 
therefore  inoperative  as  to  the  real  estate,  the  realty  and  personalty  was  given  to  A.  B., 
and  it  was  held  that  the  codicil  released  the  personal,  but  not  the  real,  estate  from 
the  annuity. 

[609]  Mr.  Shebbeare,  for  Annie  Cosnahan  Macdonald,  argued  that  by  the  gift  of 
"  all  my  personal  estate,"  the  whole  passed  unaffected  by  the  legacies  and  annuities 
which  were  revoked.  Secondly,  that  the  legacies  and  annuities,  if  not  revoked,  were 
not  charged  on  the  real  estate ;  they  being  only  so  charged  in  case  the  testatrix's 
personal  estate  should  prove  insufBoient  for  their  payment,  an  event  which  had  not 
occurred,  the  personal  estate  of  the  testatrix  being  amply  sufficient  for  that  purpose, 
though  otherwise  disposed  of. 

Mr.  Jessel  and  Mr.  Bevir,  for  the  persons  entitled  to  the  real  estate,  argued  that 
the  legacies  were  revoked ;  that  the  primary  fund  having  been  taken  away,  the 
secondary  charge,  which  arose  only  upon  a  deficiency  of  personalty,  failed  also.  They 
cited  BrudeneU  v.  Bayighton  (2  Atk.  268) ;  Sheddon  v.  Goodriek  (8  Yes.  481). 

Mr.  Atken,  in  reply,  referred  to  AsMnimer  v.  Margvire  (2  Bra  C.  C.  108) ;  Le 
Grice  v.  Finch  (3  Mer.  50). 

Feb.  19.  The  Master  of  thk  BoLUt  [Lord  Bomillv].  I  am  of  opinion  that  the 
effect  of  the  codicil  is  to  pass  the  whole  of  the  testatrix  s  personal  estate.  When  she 
says  I  give  "  all  my  personal  estate,"  I  cannot  say  that  that  is  leas.  If  so,  it  means 
"  all  my  personal  estate  whatsoever  and  wheresoever." 

Having  come  to  that  conclusion  upon  the  codicil,  I  refer  to  the  will  to  see  what  is 
the  effect  of  that  codicil  upon  the  will.  In  the  first  place,  I  think  that  the  gift  of 
X300  British  invested  by  her  in  the  General  Steam  [6101  Navigation  Company  is  a 
specific  gift,  and  that  it  means  the  £300  or  the  shares  which  she  had  in  the  General 
Steam  Navigation  Company.  It  is  not  a  legacy  of  X300  to  be  paid  out  of  a  particular 
fund,  which  would  make  it  a  demonstrative  legacy,  but  it  is  the  £300  which  has  been 
invested  in  that  concern ;  and  therefore,  though  I  have  no  evidence  as  to  what  shares 
she  had  in  the  General  Steam  Navigation  Company,  yet  I  am  of  opinion  that  this  was 
a  specific  legacy  of  those  shares,  assuming  them  to  be  somewhat  about  JC300.  But  I 
am  of  opinion  that  the  codicil  has  disposed  of  those  shares  by  the  gift  of  all  the 
testatrix's  personal  estate,  which  carries  the  subject  of  that  specific  gift,  and 
consequently  it  is  adeemed  or  revoked  by  the  inconsistency-  of  the  subsequent 
disposition. 

But  the  other  bequest  of  X200  British  is  a  general  legacy,  and  that  raises  a 
question  of  much  greater  difficulty.    I  have  already  stated  that  the  codicil  gives  the 
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whole  of  the  personal  estate ;  bat  then  there  is  a  direotion  that,  in  case  of  the  personal 
estate  proving  insufficient  for  the  payment  of  the  sereral  annnities  and  legaoies,  such 
deficiency  is  to  be  made  up  out  Of  her  real  estate  in  Wales  by  sale  or  mor^^age.  The 
rule  in  cases  of  this  description  is  this : — ^You  are  to  disturb  the  original  will  as  little 
as  possible ;  and  here  it  is  to  be  observed  that  the  codicil  not  omy  republishes  the 
will,  but  expressly  refers  to  it  as  being  her  "  last  will  and  testament.  I  find  it,  there- 
fore, extremely  difficult  to  say  that  the  legatee  takes  no  interest  at  alL  It  was  argued 
that  the  personal  fund,  out  of  which  the  legacy  was  to  be  paid,  being  taken  away,  the 
legacy  itself  failed.  I  adopt  that  argument  where  the  legacy  is  specific,  because, 
unquestionably,  if  a  testatrix  gives  £300  to  be  paid  out  of  her  Steam  Navigation 
Company's  shares,  or  gives  her  shares  in  the  Steam  Navigation  Company,  to  A.,  and 
£611]  afterwards,  by  codicil,  gives  those  very  shares  to  another  person  directly,  or  by 
general  words  which  include  them,  then  the  legacy  is  revoked ;  and  t^e  fact  of 
charging  legacies  on  the  real  estate  cannot  apply  to  a  specific  legacy  or  revive  a  legai^ 
which  no  longer  exists.  A  gift  of  plate  or  anything  specific  is  revoked  by  reason  ra 
the  specific  chattel  being  given  to  another  person ;  but  this  does  not  apply  to  a 
pecuniary  legacy.  Here  is  a  legacy  of  a  sum  of  £200,  which  the  testatrix  says,  in 
case  her  personal  estate  be  insufficient,  shall  be  paid  out  of  her  real  estate.  Whiat  do 
the  devisees  of  the  real  estate  take  ]  They  take  the  real  estate  subject  to  the  charges 
and  incumbrances  after  mentioned,  that  is,  subject  to  such  a  charge  of  so  much  as 
may  be  necessary  for  the  payment  of  this  legacy,  the  personal  estate  Being  insufficioitk 
Suppose  the  personal  estate  had  become  insufficient  by  an  act  of  the  testatrix  herself 
in  her  lifetime,  would  that  have  made  any  difference  ?  Or  suppose  the  whole  of  her 
personal  estate  consisted  of  certain  specific  personal  chattels,  and  that  she  had 
disposed  of  all  of  them  by  her  codicil,  would  that  have  destroyed  this  legacy }  I  am 
of  opinion  that  it  would  not ;  nor  does  the  fact  of  her  disposing  of  the  whole  of  her 
personal  estate  do  more ;  it  makes  it  quite  clear  that  the  personal  estate  is  insufficirat 
to  pay  the  legacy,  and  then  I  think  that  the  trust  affecting  the  real  estate  in  favor  of 
the  legatee  remains.  Suppose  the  testetrix  had  said,  I  give  X200  to  be  paid  out  of 
my  £3  per  cent  consols,  and  in  case  the  £3  per  cent,  consols  shall  be  deficient,  I 
direct  it  to  be  paid  out  of  my  Bank  stock,  and  that  she  afterwards  sold  out  all  tiie 
consols  in  her  lifetime,  would  that  prevent  it  being  charged  on  her  Bank  stock  1  I 
apprehend  not.  So  also  if  she  leaves  real  estate,  and  says  if  the  personal  estate  is  not 
sufficient  to  pay  a  legacy,  [612]  then  it  is  to  be  paid  out  of  the  real  estate.  I  see  no 
distinction  between  those  two  classes  of  cases.  Supposinjg  she  had  said,  I  desire  the 
£200  to  be  paid  out  of  my  consols,  and  if  the  consols  are  insufficient  for  that  purpose, 
then  I  desire  it  to  be  a  charge  on  my  "  Welsh  estete : "  then  if  she  sold  out  the  whole 
of  the  consols  during  her  lifetime,  or  gave  the  whole  of  them  bv  a  codicil  to  A.  R, 
does  that  destroy  the  legacy  she  has  given  1  She  has  increased  the  charge  on  the 
other  fund ;  but  that,  in  my  opinion,  is  the  whole  of  what  she  has  done. 

I  am  prepared,  therefore,  to  make  a  declaration  that  the  effect  of  the  codicil  is,  to 
give  the  whole  of  the  personal  estate ;  that  with  respect  to  all  specific  legacies,  they 
are  all  revoked  by  the  inconsistent  disposition  of  the  propertv  in  the  codicil ;  but 
that,  with  respect  to  the  pecuniary  legacies,  they  are  all  charged  upon  the  real  estate 
and  must  be  paid  out  of  it,  the  personal  estate  having  {Hroved  insufficirait. 


[613]    Bbanford  v.  Howard.    Jan.  26,  27, 1866. 

By  a  rule  of  a  mutual  assurance  society,  the  insured  was  bound  to  give  notice  to  the 
directors  of  any  change  of  the  captein  of  his  vessel,  and,  in  case  of  default^  the 
society  was  not  to  be  liable  for  any  subsequent  loss.  By  another  rale,  notices  to 
members  sent  by  post  were  to  be  effectual,  though  not  actually  received.  Held, 
that  the  directors  of  the  society  were  members  within  the  latter  rule,  and  that  a 
notice  of  a  change  of  captain  sent  to  them  by  post  was  valid,  though  not  actually 
received  by  them. 

In  1860  the  Plaintiff  became  a  member  of  the  Knottingley  Equitable  Marine 
Assurance  Society,  which  was  established  for  mutually  insuring  the  members  of  the 
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aooiety  froni  loBses  happening  to  their  vesaels.  This  Moiety  had  been  establighed  in 
1846,  under  certain  rules,  tne  57th  and  63d  of  which  vrere  as  follows: — That  in 
«y«ry  case  in  which  any  notice,  by  these  presents  is  directed  to  be  given  or  sent  to 
the  members,  or  any  of  them,  the  same  shall  be  siven  by  letter,  and  that  the  same 
shall  be  either  left  at  the  member's  place  of  abode  or  forwarded  through  the  post 
office,  and  shall  be  considered  to  have  been  given  on  the  day  it  "  was  left  at  his  usual 
place  of  residence  or  committed  to  the  post  office,  although  the  same  may  not  actually 
reach  or  be  received  by  the  said  party.  And  all  notices  or  letters  addressed  by 
members  to  the  president,  vice-president,  treasurer  or  secretary  relating  to  the  afiairs 
of  this  society  shall  be  considered  as  addressed  to  the  directors,  unless  the  subject* 
matter  therein  contained  shall  lead  to  a  contrary  conclusion." 

The  63d  was  as  follows : — That  "  when  the  owner  or  owners  of  any  vessel  assured 
by  this  society  shall  have  occasion  to  change  the  captain,  he  or  they  shall  submit  the 
name  of  the  person,  so  appointed  or  about  to  be  appointed  to  the  command  of  the 
said  vessel,  to  the  directors  for  their  approbation ;  and  in  the  event  of  the  owners' 
neglect  or  refusal  so  to  do,  or  if  the  newly-appointed  captain  shall  not  be  approved  by 
the  directors,  then,  in  either  of  these  cases,  tne  society  shall  not,  after  [614]  the  first 
two  calendar  months  from  the  date  of  such  appointment,  be  liable  to  contribute  to  or 
make  good  any  loss  or  damage  which  the  said  vessel  may  sustain  during  the  further 
time  the  said  captain  shall  continue  to  command  the  said  vessel." 

The  Plaintiff  insured  his  vessel  called  the  "  Concord  "  in  the  society  for  X71. 

This  vessel  was  lost  in  February  1864,  and  the  Plaintiff  thereupon  claimed  to  be 
paid  the  amount  of  his  insurance  out  of  the  funds  of  the  society ;  but  this  claim  being 
resisted  by  the  officers  of  the  society,  the  Plaintiff  instituted  this  suit  against  the 
president  and  other  officers  of  the  society,  to  recover  payment.  The  principal  defence 
set  up  was  that,  in  September  1863,  the  Plaintiff  had  changed  the  captain  of  his 
vessel,  who  had  continued  to  command  her  down  to  the  time  when  she  was  wrecked ; 
but  that  the  name  of  the  new  captain  had  not  been  submitted  by  the  Plaintiff  or  any 
one  on  his  behalf  to  the  directors  for  their  approval,  and  that  the  directors  had  not 
approved  of  his  appointment.  That  the  change  bad  not  been  in  any  way  notified  by 
the  Plaintiff  to  them  or  to  the  society,  and  that,  until  after  the  "  doncord "  was 
wrecked,  neither  the  society  nor  the  directors  knew  of  that  change. 

The  Plaintiff,  however,  proved  that,  in  September  1863,  notice  of  the  appointment  of 
the  new  captain  had  been  notified  to  the  directors  by  a  letter  written  by  the  Plaintiff's 
wife  (he  being  able  to  write  but  imperfectly),  on  his  behalf,  addressed  to  the  secretary 
of  the  society  at  Knottingley,  which  letter  had  been  committed  to  the  post  office  at 
Wells,  where  the  Plaintiff  resided,  by  the  Plaintiff's  wife.  The  Court,  however, 
considered  that  it  had  been  proved  that  this  letter  had  not  been  received. 

[616]  The  Plaintiff  also  proved  that  on  the  6th  April  1864  the  secretary  applied 
to  him  for  payment  of  a  call  of  X4,  Ss.  6d.,  for  losses  on  other  vessels  insured  in  the 
«lub.  This  application  stated  that  unless  the  amount  claimed  was  paid  within  two 
months,  the  society  would  not  be  liable  for  any  loss  which  the  Plaintiff's  vessels  might 
sustain. 

Mr.  Batten,  for  the  Plaintiff. 

Mr.  Williams,  for  the  Defendants. 

Jan.  27.  Thx  Masteb  of  the  Bolls  [Lord  Bomilly].  I  am  of  opinion  that  it 
is  proved  that  notice  was  sent  of  the  change  of  the  captain,  but  that  it  is  also  proved 
that  the  letter  was  not  received.  The  question  is,  whether  this  was  a  compliance 
with  the  rules  of  the  society. 

The  meaning  of  the  63d  rule  is  that  it  is  incumbent  on  the  person  who  has  insured 
a  vessel  to  give  notice  to  the  directors  when  he  changes  the  captain,  and  that  if  he 
fail  to  do  so,  the  society  is,  for  two  months  only,  to  be  liable  for  any  subsequent  loss 
of  the  vessel.  It  is  not  incumbent  on  the  directors  to  take  any  steps  or  to  say  that 
they  have  received  information  of  the  change ;  but  if  they  disapprove  of  the  person 
appointed  captain  they  must  give  notice  of  their  disapproval  to  the  owner  of  the 
vessel.  I  am  of  opinion  that  tne  letter  was  written  to  the  secretary,  and  the  question 
is,  if  that  is  a  sufl&cient  notice  to  the  directors,  for  I  am  of  opinion  that  the  63d  rule 
means  that  the  owner  shall  give  notice,  and  submit,  either  in  writing  or  otherwise, 
the  name  of  the  person  appointed  to  command  his  vessel    The  57th  [616]  rule 
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proTidea  that  in  eveiy  eaaa  m  which  notice  is  directed  hy  the  rales  to  be  eiyen  or 
sent  to  the. members  or  any  of  them,  it  is  to  be  done  in  a  particular  mode,  an«f  I  think 
this  case  comes  within  those  words.  The  63d  rule  reqaires  the  owner  to  submit  tJie 
name  of  the  person  appointed  captain  to  the  directors  for  their  approbation,  and  I 
am  of  opinion  that  they  are  members  of  the  society  within  the  meaning  of  the  57th 
rule,  and  that  when  a  captain  is  changed,  the  information  which  is  to  be  conveyed  of 
the  change  is  a  notice  to  be  given  to  one  or  more  of  the  members  of  the  society,  and 
that  a  letter  sent  to  his  "  usual  place  of  residence  "  is  to  be  fully  effective  for  all 
purposes  for  which  such  notice  is  required  to  be  given,  if  it  is  so  sent.  This  rule  also 
provides  that  the  notice  shall  be  complete,  although  the  same  may  not  actually  reach 
or  be  received  by  the  said  party,  and  that  notice  to  the  officers  shall  be  considered  i* 
addressed  to  the  directors.  This  proves  that  the  rule  applies  to  the  president  as  well 
as  to  the  other  members.  It  also  provides  that  all  notices  to  the  president,  treasurer 
or  secretary  shall  be  considered  as  addressed  to  the  directors. 

I  cannot  control  the  words  of  the  57th  clause ;  they  ap{dy  to  all  notices  to  be 
given  to  the  members,  or  any  of  them,  whether  they  be  given  to  the  vice-president, 
treasurer  or  secretary  or  other  member  of  the  society.  I  am,  therefore,  of  opinion 
that  it  is  established  that,  under  the  57th  rule  of  the  society,  notice  was  given  to  the 
directors,  through  the  secretary,  of  the  change  of  the  captain. 

The  other  point  is  that  after  the  notice  in  September  1863,  and  after  the  claim  had 
been  made  for  compensation  for  the  loss  of  the  vessel,  the  directors,  in  April  1864, 
called  upon  the  Plaintiff  to  oontribute  for  the  loss  [617]  of  other  ships,  to  which  he 
was  liable  to  contribute  as  one  of  the  co-insurers  of  the  company.  I  cannot  make  ont 
whether  the  Plaintiff  had  any  other  vessel  insured  in  the  society,  bat  if  he  had  not, 
it  was  clearly  a  waiver  on  the  part  of  the  directors  of  any  de&ult  committed  by  the 
Plaintiff. 

I  must  make  a  decree  for  the  Plaintiff  with  costs. 


[617]    Mackenzie  v.  Bradbury.    Jvne  15,  1865. 

By  her  will  the  testatrix  gave  XIOOO  amongst  the  children  of  her  niece.  By  a  codicil 
she  recited  that  she  had,  by  her  will,  given  XIOOO  to  F.  B,  (a  son  of  her  niece),  and 
she  declared  that  the  said  legacy  should  not  be  payable  until  twenty-one,  with 
power  of  maintenance.  Held,  that  the  erroneous  recital  constituted  no  gift^  and 
that  F.  E  was  only  entitled  to  a  share  of  the  £1000. 

The  testatrix,  by  will  dated  the  2d  February  1859,  gave  a  legacy  of  £1000  to 
John  Henry  Mackenzie,  "in  trust  for  such  of  the  children  or  child  of  my  nieoe,  Mary 
Bradbury,  who  shall  attain  the  age  of  twenty-one  years,  and  the  children  of  any  or 
either  of  her  children  who  shall  have  died  under  that  age." 

The  will  contained  a  power  of  maintenance  and  a  power  of  advancement  not 
exceeding  half  of  a  child's  expectant  or  presumptive  or  vested  share. 

On  the  Ist  of  March  1860  the  testatrix  made  a  codicil  to  her  will  in  these  tenns : — 
"  Whereas,  by  my  will  or  a  codicil  thereto,  I  have  bequeathed  to  Francis,  the  son  of 
my  late  husband's  niece,  Mary  Bradbury,  the  sum  of  £1000,  payable  as  therein 
mentioned :  Now  I  hereby  declare  that  the  said  legacy  shall  not  be  payable  until  th« 
said  Francis  Bradbury  shall  attain  the  age  of  twenty-one  years,  but  with  power  to  the 
trustees  or  executors  of  my  will  to  pay  or  apply  the  interest  or  income  uiereof  in  or 
towards  his  maintenance  or  education,  in  such  manner  as  they  shall,  in  their  discretion,, 
think  best." 

[618]  The  testatrix  died  in  June  1861. 

At  the  date  of  the  will  (February  1869)  Francis  G.  Bradbury  was  the  only  child 
of  Mary  Bradbury ;  but  before  the  date  of  the  codicil  (March  1860)  another  child  was 
bom,  who  died  in  April  1860,  and  two  children  were  bom  after  the  testatrix's  death. 

Francis  6.  Bradbury  claimed,  under  the  codicil,  to  be  entitled,  by  implication,  t» 
an  absolute  legacy  of  £1000  in  addition  to  his  share  in  the  £1000  given  by  the  wiU. 

Mr.  W.  P.  Dickins,  for  the  Plaintiff,  the  trastee. 

Mr.  Selwyn  and  Mr.  Kekewicb,  for  Francis  Bradbtuy.    The  recital  that  the 
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testator  had  hy  his  will  or  codicil  bequeathed  £1000  to  Francis  amounts  to  a  gift ; 
''for  if  a  testator  unequivooidly  refer  to  a  disposition  as  made  in  that  his  will,  which 
in  fact  he  has  not  made,  the  intention  to  make  such  a  disposition,  at  all  events,  will 
be  considered  as  sufficiently  indicated;"  Jarman  on  Wills  (Ist  ed.  ch.  zviL]).  In 
Adams  v.  Adams  (1  Hare,  540),  Sir  James  Wieram  says,  "Where  a  testator,  in  one 
part  of  his  will,  has  recited  that  he  has  given  a  legacy  to  a  certain  person,  but  it  has 
not  a{^>eared  that  any  such  le^usy  was  given,  the  Court  has  taken  the  recital  as 
conclusive  evidence  of  an  intention  to  give  by  the  will,  and  fastening  upon  it,  has 
^ven  to  the  erroneous  recital  the  effect  of  a  actual  gift" 

In  addition  the  testatrix  has  directed  this  £1000  to  be  paid;  this  of  itself 
constitutes  a  gift  of  it. 

Mr.  Southgate  and  Mr.  Hodwell,  for  the  residuary  [619]  legatees.  This  is  simply 
a,  mistake  of  the  testatrix  to  which  effect  cannot  be  given.  The  rule  as  laid  down  in 
Re  AnuMs  Estate  (33  Beav.  171)  is  this :  "If  the  testator,  in  the  codicil,  recites  that 
by  his  will  he  has  made  a  devise  or  bequest  which  does  not  there  appear,  then  the 
oodicil  does  not,  by  such  recital,  create  that  bequest  or  devise."  T^is  case  differs 
from  those  referred  to  by  the  other  side,  where  the  recital  was  of  something  in  the 
same  instrument  The  rule  is  clearly  pointed  out  by  Sir  William  Grant  in  Smith  v. 
Fitzgerald  {Z  Ves.  &  B.  8).  He  says,  "  If,  in  the  preceding  part,  there  was  nothing 
that  could  m  any  way  answer  the  description  of  what  he  here  says  he  had  willed  to 
them,  there  would  then  be  room  for  the  application  of  the  doctrine,  that  a  declaration 
b^  a  testator  that  he  had  ^ven  something  is  sufficient  evidence  of  an  intention  tq 
ffive  it,  and  amounts  to  a  gift ;  but  the  question  here  is  whether  he  did  not  mean  to 
describe,  however  inaccurately,  that  which  he  had  before  actually  given."  He  afterr 
wards  adds,  "  Without  denying  that  the  recital  of  a  gift  as  antecedently  made  may 
Amount  to  a  gift,  the  Court  ought  to  see,  very  clearly,  that  there  is  nothing  in  the 
will  to  which  the  recital  can  refer,  before  it  is  turned  into  a  distinct  bequest ;  other- 
wise an  inaccurate  testator  may  be  held  to  make  a  second  bequest  when  he  has  only 
made  an  incorrect  reference  to  the  first" 

Here  there  is  something  to  answer  the  legacy  described,  bat  it  is  described 
inaccurately,  and  the  description  constitutes  no  gift. 

Mr.  Wickens,  for  the  other  children  of  Mary  Bradbury. 

Mr.  Selwyn,  in  reply. 

[620]  Thk  Master  of  thk  Bolls  [Sir  John  Bomilly].    I  am  quite  clear,  upon 

feneral  principles,  that  an  erroneous  recital  by  a  testator  in  a  codicil  that  he  has,  by 
is  will,  given  a  legacy  to  A.  B.,  when  he  has  not  done  so,  creates  no  legacy  at  idL 
There  are  some  duta  in  the  earlier  cases  which  look  like  it,  and  it  is  mscussed  in 
Dashwood  v.  Peyton  (18  Yes.  27);  but  in  that  case  Lord  Eldon  decided  that  a  mere 
erroneous  recital  that  there  was  a  gift  in  a  prior  will  created  no  gift,  and  I  know  of 
no  case  which  overrules  that  case.  I  am  satisfied  that  Adams  v.  Adams  (1  Hare,  537) 
did  not  do  so,  and  that  it  was  the  intention  of  Vice-Chancellor  Wigram,  who  decided 
that  case,  to  adhere  strictly  to  the  rule.  Nothing  is  more  dangerous  than  to  create 
gifts  by  implication  or  by  an  erroneous  recital. 

The  next  question  is  whether  the  words  in  this  codicil  amount  to  a  gift  I  am 
disposed  to  think  the  claimant's  case  would  be  very  favorable  if  no  will  had  been 
found,  because  then  it  might  be  that  the  words  in  the  codicil  amounted  to  a  direction 
to  pay  the  £1000.  It  looks  very  much  like  another  mode  of  saying  the  £1000  shall 
be  paid  at  twenty-one.  If  the  codicil  alone  had  been  found  and  the  will  had  not  been 
forthcoming,  I  am  disposed  to  think  it  would  amount  to  a  ait. 

But  here  the  will  is  in  existence,  and  you  find  in  it  the  bequest  of  a  legacy  of 
£1000,  in  which  Francis  takes  an  interest  as  one  of  the  children  of  the  niece ;  and  I 
am  of  opinion  that  the  testatrix  merely  intended  to  refer  to  the  legacy  previously 

fiven  by  her  will,  the  recital  of  which  was  erroneous,  and  that  the  testatrix  only 
irects  that  the  trustees  shall  have  a  power  to  ^621]  maintain  and  educate  Francis 
Bradbury  during  his  minority,  and  tnat  she  did  not  intend  to  make  a  new  gift 
When  you  look  at  the  will,  you  find  that  a  share  in  the  £1000  is  the  only  legacy  she 
intended  to  give.  I  must  declare  that  Francis  is  only  interested  in  one  legacy  of 
£1000  as  one  of  the  children  of  Mary  Bradbury,  and  which  is  payable  at  twenty-one, 
with  power  for  his  maintenance  and  education. 
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[621]    On  V.  LiDDELL  (No.  1).    Jam.  23,  26,  1866. 

DistinctioD  between  enforcing  the  perfonnanoe  of  a  complete  volantary  trust  sod 
enforcing  the  completion  of  an  incomplete  one. 

A  testator  oequeathed  £2000  on  certain  truata,  and  he  empowered  his  executor,  who 
was  also  his  residuary  legatee,  to  retain  the  amount  in  his  hands  uninvested,  be 
paying  interest  thereon.  After  the  testator's  death,  the  executor,  being  satisiSed 
that  the  testator  intended  to  bequeath  £3000,  and  not  £2000,  promised  to  make  it 
up  £3000 ;  he  made  no  investment,  but  continued  to  pay  interest  on  the  £3000  to 
his  death.  Held,  that  there  was  a  complete  voluntary  trust  as  to  the  additional 
£1000,  which  this  Court  would  enforce. 

A  debt  held  not  satisfied  pro  tanio  by  a  legacy  of  a  leas  amount  bequeathed  by  the 
debtor  to  the  creditor. 

The  testator  Stephen  Gee  directed  his  executor  to  stand  possessed  of  the  sum  of 
£2000,  upon  trust  either  to  retain  the  same  in  his  own  hands  at  interest  at  £4  per 
cent.,  or  to  invest  it,  and  to  pay  the  interest  to  his  daughter  Mary  Whitaker  for  her 
separate  use  for  life,  with  remainder  to  her  children ;  and  he  appointed  his  son  Joseph 
G^  his  sole  executor. 

The  testator  died  on  the  6th  of  January  1841,  and  Joseph  Gee  his  son,  who  was 
also  his  executor  and  residuary  legatee,  being  satisfied  that  the  testator  intended  to 
bequeath  £3000,  and  not  £2000,  to  his  daughter  and  her  children,  acted  upon  that 
footing  and  signed  certain  documents  which  will  be  presently  stated.  He  (Joseph 
G^e)  died  in  1860,  and  the  question  was  whether  Thomas  Whitaker,  the  only  child  of 
Mary  Whitaker  deceased,  was  entitled  to  be  paid  this  extra  £1000  out  of  Joseph  Gee's 
assets. 

[622]  From  the  evidence  it  appeared  that  the  day  after  Stephen  Gee's  death,  his 
son  Joseph  stated  to  a  witness,  "We  "  (that  is,  he  and  Mr.  and  Mrs.  Whitaker)  "  have 
been  reading  my  father's  will.  My  father  told  me  Whitaker  was  to  have  £1000  more 
than  is  mentioned  in  the  will ;  but  I  have  told  Whitaker  it  shall  make  no  difference, 
and  I  will  take  care  he  shall  have  £1000  more  than  he  is  entitled  to  by  the  will." 

The  following  memorandum  was  also  signed  by  Joseph  G^  and  Thomas  Whitaker, 
the  husband  of  Mary  Whitaker : — 

"  By  will,  &c.,  of  the  late  Stephen  Gee,  Esq.,  the  said  Joseph  Gee  pays  to  the  said 
Thomas  Whitaker  the  annual  sum  of  £120  at  two  equal  payments,  viz.,  the  6th  July 
and  6th  January  in  each  year,  being  interest  at  £4  per  cent,  on  £3000. 

"Jos.  Gkb." 
"Thos.  WHrrAKKR." 

Another  document  in  the  handwriting  of  Joseph  Gee  was  also  proved : — 

"  My  father  having  said  to  me  that  he  had  left  my  sister  by  will  three  thousand 
pounds,  and  being  quite  satisfied  that  he  bad  the  impression  that  there  was  £3000 
named  in  the  will,  whereas  there  are  only  £2000, 1  immediately  told  Mr.  Whitaker  I 
should  make  it  up  £3000,  being  quite  clear  of  my  father's  intention. 

"Jos.  Geb." 

This  was  dated  the  18th  of  January  1841. 

Two  other  documents  were  proved,  which  were  signed  by  Thomas  Whitaker. 
The  first  was  aa  follows : — 

"  6  Jan.  1841. — ^This  morning  Joseph  Gee  handed  me  his  father's  [623]  wiU  and 
desired  me  to  break  the  seal  and  read  it,  which  I  declined  to  do.  He  then  opened 
and  read  it  himself,  and  putting  it  to  me  said  there  was  a  mistake  in  it,  as  although 
the  will  stated  the  interest  of  £2000  was  to  be  paid,  his  father  had  said  (a  week 
previous  to  his  death)  it  was  the  interest  of  £3000,  which,  upon  Joseph  again  asking 
him,  he  repeated  £3000.    In  consequence  of  which  the  interest  on  the  latter  sum  is 
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to  be  paid  to  fais  aister  at  the  rate  of  £i  per  cent — in  the  presenoe  of  Mary  Whitaker 
and  John  Duncan. 

"  Also  that  the  Bsid  Joseph  Gee  was  to  pay  to  Thomas  Stephen  Whitaker,  grand- 
son of  the  said  Stephen  G^,  the  sum  of  XIOOO  on  his  attaining  the  age  of  tventj-one 
yean. 

"  I  put  this  into  writing,  in  case  of  any  of  the  parties  dying  or  otherwise  forgetting 
the  occurrence,  in  order  that  my  dear  Tom  may  hare  bis  rights. 

"Thomas  Whitakbb." 

The  seeond  document,  which  was  also  signed  by  Thomas  Whitaker,  was  a» 
follows : — 

"Hull,  Dec.  9,  1846. — I  give  all  my  property  to  my  son  the  said  Thomas  Stephen 
"Whitaker.  £3000  is  due  to  nim  under  his  grandfather's  will,  although  it  names  only 
JC2000,  and  another  thousand  (when  he  is  of  age)  from  his  uncle  Joseph  G«e  according 
to  the  last  wishes  of  his  grandfather,  &c.,  &c.  "  Thohas  Whitaejcb." 

It  appeared  also  that  on  the  30th  of  April  1852  the  testator  Joseph  Gee  had  paid 
Thomas  Stephen  Whitaker  £1000,  and  for  which  he  gave  the  following  receipt  -. — 

"  Memorandum.  — ^That  I  have  this  day  received  from  my  uncle  Joseph  Gee  the 
sum  of  £1000  which  my  [621]  late  grandfather  Stephen  Gee  desired  to  be  paid  to  me 
on  my  attaining  twenty-one  years  of  age.  "THOMAS  S.  Whitakbr." 

"April  30th,  1852." 

Joseph  Qte,  the  son,  by  a  codicil  to  his  will  dated  in  1859,  bequeathed  to  Thomaa 
S.  Whitaker  the  sum  of  X2000,  to  be  paid  to  him  within  twelve  months  after  his 
decease.    Joseph  Gee  died  in  1860. 

Sir  R.  Palmer  (Attorney-General)  and  Mr.  Waller,  for  the  claimant  Thomas  S. 
Whitaker.  The  executor  and  residuary  legatee  of  Stephen  assented  to  and  retained 
the  legacy  of  £3000,  and  acknowledged  his  obligation  to  pay  it  by  writing ;  he  acted 
on  it,  during  his  life,  by  paying  the  interest,  and  became  a  trustee  for  the  Plaintiff ; 
Ex  jparte  Pye  (18  Yes.  140);  Bentley  v.  Mackay  (15  Beav.  12).  His  assets,  therefore, 
are  to  make  it  good.  It  is  like  a  promise  made  to  the  testator,  which  the  Court  would 
enforce ;  Podmore  v.  Ovmning  (5  Sim.  485) ;  Stidckmd  v.  Aldrieh  (9  Yes.  516). 

Mr.  Baggallay,  Mr.  Archibald  Smith  and  Mr.  Jackson,  for  the  Plaintiffs,  argued 
that  the  second  testator  was  under  no  legal  obligation  to  pay  the  £1000,  and  had 
created  no  trust;  Dipple  v.  Corks  (11  Hare,  183).  Secondly,  that  tiie  extra  £1000 
had  been  discharged  by  the  payment  to  Thomas  Whitaker  of  that  sum  in  1852. 
Thirdly,  that  the  debt,  being  thus  reduced  to  £2000,  was  satisfied  by  the  legacy  of 
that  amount  bequeathed  to  Thomas  Whitaker  by  the  will  of  his  uncle  Joseph. 

Mr.  Selwyn,  Mr.  Kandall  and  Mr.  Hobhouse,  for  other  parties. 

Sir  R.  Palmer,  in  reply. 

[625]  Jan.  26.  The  Masxsr  of  ths  Rou£  [Lord  Romilly].  Notwithstanding 
a  great  deal  of  ingenious  argument  on  the  subject,  I  am  in  favor  of  Mr.  Whitaker's 
claim.  The  argument  is  that  the  sum  of  £3000  spoken  of  in  the  memoranda  was 
meant  to  be  merely  the  £2000  mentioned  in  Stephen's  will,  and  an  additional  £1000 
to  be  given  to  Thomas  Whitaker  the  son,  and  that  this  was  reduced  to  £2000  by  the 
payment  to  him  of  £1000  in  1852,  then  by  the  doctrine  of  satisfaction  that  this  sum 
of  £2000  has  been  satisfied  by  the  legacy  given  by  Joseph  Gree  to  Thomas  Whitaker, 
so  that  instead  of  getting  the  £3000  be  is  to  receive  nothing  at  all  in  respect  of  it. 

I  think,  however,  that  this  argument  is  not  consistent  with  the  evidence  before 
me.  In  the  first  plaice  Stephen  Gee  by  his  will  gave  £2000  to  his  daughter  for  her 
life,'and  after  her  aeath  to  her  children  living  at  her  death,  to  be  equally  divided,  and 
to  be  paid  to  them  on  attaining  twenty-one.  That  being  the  case,  then  this  event 
takes  place : — Stephen  dies  on  the  5th  of  January  1841 ;  and  on  the  18th  of  January 
Joseph  his  son  writes  this  paper : — "  My  father  having  said  to  me  that  he  had  left  my 
sister  by  will  £3000,  and  being  quite  satisfied  that  he  had  the  impression  that  there 
was  £3000  named  in  the  will,  whereas  there  are  only  £2000,  I  immediately  told  Mr. 
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Whitaker  I  should  nuke  it  up  £3000,  being  quite  dear  of  my  father*!  intention.'* 
Now  is  it  possible  to  say  that  is  more  than  to  chan^  the  £2000  into  £3000 1  He 
does  not  say  it  was  to  be  £3000  during  my  sister's  lifetime,  and  then  nothing  more, 
but  he  expressly  says  that  it  was  to  be  "  made  up  to  £3000,"  that  is,  that  the  £2000 
was  to  be  changed  into  £3000.  It  is  impossible,  I  tiiink,  to  get  aver  those  w(xd& 
Then  it  is  argued  that  this  is  oonsistent  with  the  payment  of  [896]  the  £1000  to  the 
Mou  as  part  of  this  £3000.  Bat  it  is  to  be  observed  that  tUs  is  altering  the  words  of 
the  documents.  Upon  the  son  attaining  twenty-one,  Joseph  Gree  his  uncle  pays  him 
XIOOO,  and  takes  a  receipt  from  him  for  it,  as  being  a  sum  of  £1000  which  his  grand- 
lather  Stephen  Qee  had  desired  to  be  paid  to  him  on  attaining  twenty-onei  Besides 
this,  Thomas  Whitaker,  who  is  dead,  had  written  two  doouments,  and  in  one  of  them 
he  expressly  states  that  his  son  Thomas  Stephen  Whitaker  was  to  have  the  £3000 
under  his  grandfather's  will,  although  it  names  only  £2000,  "and  another  £1000 
when  he  is  of  age."  Now  undoubtedly  that  document  would  not  be  evidence  in 
&vor  of  Thomas  Whitaker  himself;  but  he  is  dead,  and  it  is  quite  consistent  with 
another  statement  he  has  made ;  and  as  one  of  these  documents  has  been  made  use  of 
against  Thomas  Stephen  Whitaker,  I  think  that,  subject  to  the  due  weight  to  be 
attached  to  these  documents,  and  subject  also  to  the  observation  that  it  is  a  person 
giving  evidence  in  favor  of  himself  or  his  own  family,  they  are  all  admissible  upon  this 

Jueation.  The  third  document  is  quite  consistent  with  that  which  is  signed  ooth  by 
oseph  Gee  and  Thomas  Whitaker.  The  only  mode  in  which  I  can  explain  these 
documents  is  that  two  sums  were  to  be  pai(C  one  of  £3000,  the  other  of  £1000. 
This  I  hold  to  be  quite  clear,  that  if  I  change  the  word  hoo  into  three  in  Stephen's 
will,  so  as  to  give  £3000  to  his  daughter  for  fife,  with  remainder  to  her  children,  it 
can  in  no  degree  be  satisfied  by  a  payment  of  £1000  to  Thomas  Whitaker  on  his 
attaining  twenty-one,  the  more  especially  as  it  is  expressly  stated  on  the  receipt  that 
it  is  "  the  sum  of  £1000  which  my  late  grandfather  desired  to  be  paid  to  me  on  my 
attaining  twenty-one  years  of  txe ; "  while  the  other  £3000  was  to  be  paid,  not  to  one 
but  among  all  the  children  on  ^27]  their  attaining  twenty-one,  and  after  the  death 
of  their  mother.  In  my  opinion,  therefore,  the  £3(X)0  and  the  £1000  are  two  separate 
and  distinct  sums. 

I  will  presently  consider  the  question  whether  there  is  a  debt  from  the  estate  of 
Joseph  in  respect  of  the  £3000 ;  but  assuming  that  to  be  the  case,  then  I  am  of 
opinion  that  it  cannot  be  satisfied  by  a  legacy  of  £2000.  According  to  the  cases, 
a  debt  is  not  satisfied  by  a  legacy  of  a  smaller  amount,  but  they  are  separate  and 
distinct  thinm,  and  if  a  person,  who  owes  £3000  to  A.,  leaves  him  a  legacy  of  £2000, 
A.  takes  bow,  and  the  legacy  is  not  a  satisfaction  pro  tatUo.  Thererore  it  is  that, 
by  a  very  singular  process,  it  is  attempted  to  cut  this  £3000  down  to  £2000,  in  order 
to  bring  it  within  the  rule  that  the  legacy  of  £2000  given  to  Thomas  Whitaker  by 
Joseph  Gree,  would  be  a  satisfaction  oi  the  debt  of  the  same  amount.  The  doctrine 
itself  of  satisfaction  of  a  debt  by  a  legacy  is  not  a  very  satisfactory  one ;  because  it 
is  clear  that  in  the  great  majority  of  oases,  a  testator  never  thinks  that  he  is  satisfying 
a  debt  when  he  is  making  a  gift  by  his  will.  In  addition  to  this,  I  do  not  think 
that  the  doctrine  of  satisfaction  would  apply  to  a  case  where  a  sum  being  held  by 
A.  B.  upon  certain  trusts,  he  by  his  will  bequeathed  a  legacy  to  one  of  the  cesfnis  gfue 
trust. 

I  then  come  to  the  question  whether  there  is  really  a  debt  which  Thomas  Whitaker 
could  enforce.  I  am  of  opinion  that  this  case  comes  within  the  rule  of  those  cases  in 
which  a  man  declares  himself  to  be  a  trustee  of  a  sum  of  money,  where  this  Court 
interferes,  not  to  complete  the  trust,  but  to  execute  it.  The  distinction  between  the 
cases  is,  that  where  a  trust,  though  voluntary,  is  complete,  the  eeslvis  gue  trust,  although 
he  cannot  call  on  the  Court  to  complete  a  [fSiS]  trust,  may  call  on  the  Court  to  execute 
one  that  is  completed.  I  have  therefore  only  to  consider  whether,  in  this  case,  the 
relation  of  trustee  and  cesim  que  trust  exists.  In  the  first  place,  Stephen  Gee,  by  his 
will,  leaves  £2000,  of  which  the  interest  is  to  be  paid  to  his  daughter  for  her  life,  and 
after  her  death  to  her  children  equally.  The  testator  also  says  to  his  only  son  and 
executor,  "  Yon  may  invest  this  or  not,  as  you  please,  but  if  you  retain  it  you  must 
pay  interest  for  it  at  4  per  cent."  Could  Joseph  Gee,  after  proving  his  father's  will 
and  taking  possession  of  his  assets,  amply  sufficient  for  the  payment  of  the  legacy,  say 
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that  he  was  not  a  trustee  of  that  £20001  That  would  be  impossible.  The  trust  is 
expressly  declared  by  the  wiU.  He  is  told  that  he  need  not  invest  it,  but  may  retain 
it  in  his  own  hands  as  trustee.  I  am  of  opinion  that  the  relation  of  tanistee  and  cettui 
gue  trvsl  was  completed,  and  the  son  was  strictly  and  properly  a  trustee  of  that  sum 
of  money,  although  it  had  not  been  separated  from  the  estate ;  because  the  will  of  the 
testator  allowed  the  executor  to  retain  the  £2000  in  his  hands  at  interest,  and  to 
constitute  himself  a  trustee  of  that  sum  without  separating  it  from  the  mass  of  the 
property. 

Then  what  takes  place  is  this : — Upon  the  death  of  Stephen,  the  testator,  his  son 
Joseph  says,  in  substance,  "  My  father  told  me  that  he  intended  to  bequeath  the  sum 
of  £3000  and  uot  of  £2000,  and  he  firmly  believed  that  he  had  put  £3000  in  the  will, 
whereas  it  was  only  £2000 ;  he  told  me  so  a  week  previous  to  his  death ;  and  that 
being  so,  I  intend  to  follow  his  directions."  Thereupon  he  si^s  this  statement.  How 
can  I  distinguish  the  £3000  from  the  £2000 1  Is  he  not  in  the  same  reUtion  with 
respect  to  the  £3000  as  he  would  have  been  with  regurd  to  the  £2000.  If  he  had 
invested  £2000  only,  and  not  £3000,  something  [ra9]  might  have  been  said ;  but 
suppose  he  had  invested  the  £3000,  would  it  not  be  clear  that  there  was  a  declaration 
of  trust  in  respect  of  that  £3000,  though  invested  in  his  own  name  alone  %  This  paper 
is  a  distinct  and  clear  declaration  of  trust  in  writing  of  that  £3000,  and  according  to 
the  permission  contained  in  his  father's  will,  he,  instead  of  investing  it,  holds  it  in  his 
own  hands,  and  the  whole  fund  stands  in  the  same  situation.  I  am  therefore  of 
opinion  tliat  the  trust  is  complete,  and  that  this  Court  will  enforce  the  execution  of 
it  in  favor  of  Thomas  Whitaker  the  son. 


[629]    Oks  v.  Liddbll  (No.  2).    Jim.  23,  26,  1866. 

[See  RawUy  v.  Baidey,  1876,  1  Q.  B.  D.  464.] 

The  testator  held  £2000  belonging  to  his  nephew,  on  which  for  eight  years  he  paid 
interest,  notwithstanding  the  nephew  owed  him  £1000  on  his  promissory  note. 
Though  the  nephew  had  paid  no  interest  on  the  note,  and  had  given  no 
acknowledgment  of  the  debt :  Held,  that,  although  the  remedy  for  recovering  the 
£1000  was  barred  by  the  Statute  of  Limitations,  still  the  right  of  the  executors  to 
set  it  off  against  the  £2000  remained. 

The  testator  Joseph  Gtee,  in  addition  to  other  benefits  gave  to  his  nephew  Thomas 
S.  Whitaker  a  legacy  of  £2000,  to  be  paid  to  him  within  twelve  months  after  his 
(the  testator's)  death. 

The  testator  died  in  1860,  and  amongst  his  papers  the  following  note  of  hand  was 
found : — 

"£1000.  Hull,  3d  May  1862. 

On  demand  I  promise  to  pay  to  Joseph  Gee,  Esq.,  the  sum  of  £1000,  value  received 
by  my  late  father.  "  Thomas  S.  Whitakbr." 

No  interest  had  ever  been  paid  by  Thomas  S.  Whitaker,  and  it  further  appeared 
that  the  testator,  who  held  in  his  hand  another  legacy  of  £2000  to  which  Thomas  S. 
Whitaker  was  entitled,  had  regularly  paid  the  whole  of  the  interest  on  that  sum  to 
him,  without  making  any  deduction  in  respect  of  the  promissory  note. 

Under  these  circumstances  Thomas  S.  Whitaker  in-[630]-sisted  that  the  note  was 
barred  by  the  Statute  of  Limitations. 

Sir  R  Palmer  (Attorney-General)  and  Mr.  Waller,  for  Thomas  S.  Whitaker,  argued 
that  the  debt  was  due  from  Thomas  S.  Whitaker's  father,  and  the  note  given  for 
it  was  barred  by  the  statute.  Secondly,  that  the  testator  never  intended  to  treat 
it  as  a  debt,  and  had  abandoned  his  claim  on  it ;  Flower  v.  Marten  (2  Myl.  &  Craig, 
459). 
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Mr.  Bugall»y,  Mr.  A.  Smith  and  Mr.  Jaekaoo,  eaUrk,  argued  that  the  atatate 
only  barredthe  remedy,  and  not  the  debt,  and  that  the  ezeoutor*  were  entitled  to 
exercise  their  right  of  setoff,  though  they  ooold  not  maintain  an  action  upon  the 
promiaMffy  note. 

They  cited  Ckmkmay  t.  WiOiam  (S  Hare,  539,  afl&rmed  15  Law  J.  (Chaae.)  204) ; 
Coatt$  V.  Coata  (33  Bear.  249). 

Jan.  26.  Thb  Mastkb  of  thx  Rolls  ^iord  BomOIy].  With  respect  to  the 
promissory  note  of  £1000  given  by  Thomas  Whitaker,  I  cannot,  in  nur  opinion,  treat 
the  acts  of  Joseph  Gee  as  oeing  a  release  of  that  sum  of  money,  li  I  were  asked, 
whether  I  thon^t  it  probable  that  he  intended  ever  to  enforce  payment  of  the  note, 
I  should  answer  in  the  negative.  I  do  not  believe  he  ever  did,  and  the  non-payment 
of  interest  is  the  stnmgeet  evidence  in  that  direction.  In  addition  to  wnieh  tiie 
relationship  of  the  parties  also  pointe  to  that  conclusion.  But  supposing  the  six 
years  had  not  elapsed,  could  it  be  possible  to  say  that  the  executors  eonid  not  eoforoe 
pajrment  of  this  note,  or  that  thev  oueht  not  to  [6311  enforce  it?  The  testator  had 
a  right  to  enforce  it  at  law,  and  if  he  had  intended  not  to  do  so,  he  might  have 
destroyed  the  note,  instead  of  which  he  allowed  it  to  remain  in  existence.  The  Statute 
of  Limitations  does  not  bar  a  debt ;  it  only  bars  the  remedy  for  recovering  it.  The 
consequence  is  that  the  arguments,  which  only  acquire  a  little  accumulative  foroe  by 
the  fact  of  eight  years  instead  of  six  having  elapsed,  are  not,  in  my  opinion,  sufficient 
to  shew  that  there  was  any  release  of  the  debt.  The  testator,  if  be  intended  his 
nephew  to  be  absolutely  released  from  the  debt,  ought  to  have  done  some  act  for  that 
purpose ;  but  there  is  a  perfect  blank  on  the  subject,  and  nothing  more  than  this : — 
That  he  never  enforced  payment  of  the  interest,  and  during  the  whole  of  the  time 

riid  a  much  larger  sum  than  was  necessary  to  the  nephew  for  interest  on  the  £2000. 
cannot  hold  that  to  be  a  release  of  the  debt,  and  I  think  that  the  executors  are 
bound,  on  the  part  of  the  residuary  legatee,  to  set  off  the  amount  of  the  promissory 
note  against  anything  due  to  Thomas  S.  Whitaker. 


[631]    6eb  «.  LiDOELL  (No.  3).    Jan.  23,  26,  1866. 

A  sole  trader,  by  bis  will,  gave  "  the  annual  or  other  earnings,  proceeds  and  profits 
to  arise  from  his  business,"  to  one  for  life,  with  remainders  over.  Held,  that,  in 
ascertaining  these  proceeds  and  profits,  interest  on  his  capital  in  his  business  was 
not  to  be  first  deducted. 

The  testator,  a  shipowner  and  merchant,  gave  his  real  and  personal  estate  to 
trustees,  upon  trust,  as  to  his  real  estate,  for  his  wife  for  life,  and  as  to  his  personal 
estate  upon  trust  to  convert  it  into  money  with  all  convenient  speed.  And  subject 
thereto  and  to  certain  limitations  thereof,  which  failed,  he  directed  his  trustees  to 
stand  seised  and  possessed  of  his  real  estate  and  the  moneys  to  arise  from  the  sale  of 
his  personal  estate,  and  of  the  annual  rents,  produce  and  profits  thereof,  on  trust  to 
pay  "  the  whole  of  the  annual  rents,  profits  and  produce  "  of  his  real  estates,  and  of 
the  moneys  to  arise  [632]  from  the  sale  of  his  personal  estate,  to  his  nephew  Thomas 
S.  Whitaker  for  life,  with  divers  remainders  over. 

And  he  empowered  his  trustees  to  postpone  the  sale  of  his  steamships,  and,  until 
their  sale,  to  employ  the  same,  and,  for  that  purpose,  to  apply  any  part  of  his  personal 
estate  as  should  be  necessary.  And  he  declared  that  "  the  aimwil  or  oOur  tarnings, 
proceeds  and  proJUa  to  arise  from  the  said  business,  and  employment  and  navigation  of 
the  steam  or  sailing  ships  or  vessels,  should  be  held,  paid  and  applied  "  by  his  trustees, 
upon  and  to  "  the  same  trusts,  intents  and  purposes  as  were  thereinbefore  declared " 
concerning  the  moneys  to  arise  from  his  personal  estate. 

The  testator  died  in  October  1860,  and  the  trustees  carried  on  his  business  until 
March  1863,  when  the  steamships  were  sold  with  the  goodwill  of  the  business  for 
£30,400.  The  net  profits  during  that  period  amounted  to  £8161.  The  capital 
embarked  by  the  testator  at  his  death,  exclusive  of  the  ships,  amounted  to  £25,590 ; 
but  which  had  been  reduced  to  £9735  when  the  ships  were  sold. 
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The  question  was,  what  part  of  the  profits  of  this  basiness  was  pajable  to  the 
tenant  for  life  under  the  terms  of  the  will  1 

It  was  argued,  either  that  the  £8161  or  the  inoome  of  it  as  produced  de  anno  in 
annum  belonged  to  the  tenant  for  life.  Secondly,  that  interest  on  the  capital  employed 
in  the  testator's  business  ought  to  be  deducted  from  the  £8161  before  the  net  profits 
could  be  ascertained,  and  that  such  interest  belonged  to  the  tenant  for  life  as  inoome. 

Sir  R.  Palmer  (Attomey-Gteneral)  and  Mr.  Waller,  for  the  tenant  for  life. 

[633]  Mr.  Baggallay,  Mr.  A.  Smith  and  Mr.  Jackson,  eonirA. 

The  following  cases  were  cited : — Oibson  v.  Bott  (7  Ves.  89) ;  Domes  v.  Weslamhe 
(2  Sim.  425) ;  margem  v.  Morgan  (14  Beav.  72) ;  Lord  Landeiboraugh  v.  SffmervilU  (19 
Beav.  295) ;  ff^nsm  v.  Duncan  (23  Bear.  46d) ;  SduiefiM  t.  Redfem  (32  Law  J. 

Jm.  26.  The  Mastkr  of  ths  Bolls  [Lord  BomOIy].  I  am  of  opinion  that  the 
words  of  the  will  are  too  strong.  He  declares  that  "  the  annual  or  other  earnings, 
proceeds  or  profits  to  arise  from  the  said  business  and  employment  and  navigation  of 
the  said  steam  or  sailing  ships  or  vessels  shall  be  held,  paid  and  applied  by  my  said 
trustees  or  trustee  for  the  time  being  to,  for  and  upon  such  and  the  same  trusts, 
intents  and  purposes  as  are  hereinberore  declared  and  contained  of  and  concerning 
the  moneys  to  arise  from  the  sale  and  collection  of  my  said  personal  estate  and  effects, 
or  as  near  thereto  as  the  deaths  of  parties  and  other  circumstances  will  admit." 

Now  if  you  take  those  words  literally,  there  can  be  no  question  that  the  annual 
profits  produced  by  the  concern  are  to  be  applied  exactly  in  the  same  manner  as  the 
proceeds  of  the  sale  of  the  personal  estate,  and  which  are  to  be  invested,  and  the 
interest  thereof  when  invested  is  to  be  paid  to  certain  persons  for  life,  with  remainders 
over.  The  argument  of  the  Attorney-General  is,  that  it  is  the  ordinanr  practice  of 
merchants,  before  they  ascertain  what  the  profits  are,  to  calculate  and  [6S4]  deduct 
interest  upon  the  capital  engaged  in  the  trade.  But  I  apprehend  that  this  is  only 
the  case  where  there  is  a  partnership,  and  where  the  capitals  of  the  partners  in  the 
concern  is  unequally  divided ;  but  where  a  single  person  is  carrjring  on  trade,  I  do 
not  app^rehend  that  it  is  usual  for  him,  in  the  first  place,  to  deduct  so  much  for  interest 

rn  his  capital  before  he  ascertains  what  the  profits  are.  In  addition  to  this,  it  is 
to  be  observed,  that  here  the  expression  is  not  "net  profits,"  but  "amwai  profits," 
which  would  mean  all  the  profits  that  could  be  fairly  called  annual  profits  of  the 
oonoem.  In  one  sense,  of  course,  it  means  net  profits,  because  it  means  profits  after 
deducting  all  expenses ;  but  it  is  impossible  that  I  can  deduct  the  interest  on  the 
testator's  capital,  which  he  could  have  no  desire  or  motive  for  distinguishing,  unless 
there  were  some  words  which  pointed  precisely  to  that  course. 

The  consequence  is  that  I  am  against  Thomas  Whitaker,  and  I  think  there  must 
be  an  inquiiy  what  were  the  profits  de  anno  in  annum,  and  that  he  ought  to  be  allowed 
interest  at  the  rate  of  £4  per  cent,  per  annum  on  the  profits  made  annually  during 
that  time,  as  the  money  was  not  actually  invested. 


[636]    Earl  Cowlby  v.  Wellkslet.    Feb.  28,  1866. 

[S.  C.  L.  R  1  Eq.  656 ;  14  L.  T.  245 ;  14  W.  E.  528.     Elias  v.  Snowdm  SlaU  Quarries 
Company,  1879,  4  App.  Cas.  466.] 

The  owner  of  woodlands  had  been  accustomed,  every  year,  to  cut  about  one-twelfth 
of  the  underwood  and  also  such  of  the  trees  on  the  same  ground  as  were  likely  to 
obstruct  and  prejudice  the  growth  of  the  timber.  Held,  that  the  tenant  for  life 
under  his  will  was  entitled  to  the  produce  both  of  the  underwood  and  trees  out 
according  to  that  custom. 

The  trustees  of  a  will  felled  some  trees  in  the  woodlands  for  the  purpose  of  improving 
the  growth  of  those  remaining,  but  during  the  testator's  lifetime  the  trees  had  not 
been  thinned.  Held,  as  between  tenant  for  life  and  remainder-man,  that  the 
produce  was  capital  and  not  income. 

Bents  and  royalties  of  brickfields,  one  of  which  had  been  leased  by  the  testator  and 
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the  othw  by  the  trustees  of  his  viU  under  a  pover,  held  to  belong  to  the  tenant  for 

life. 
The  produce  of  gravel,  loam,  &c.,  sold  by  the  trustees  aeocnding  to  the  course 

pursued  by  the  testator,  held,  income  and  not  corpta. 
Fines  for  admission  received  by  the  trustees  of  a  manor  upon  grants  of  parts  of  the 

waste,  held  to  belong  to  the  tenant  for  life. 
Preliminary  fines  received  on  enfranchising  copyholds  by  reason  of  the  admission 

having  taken  place  before  July  1853,  as  is  mentioned  in  the  Copyhold  Act,  1852 

(15  &  16  Vict.  c.  61),  held,  to  belong  to  the  tenant  for  life. 
Expense  of  fencing  waste  lands  of  a  manor  granted  to  a  trustee  for  the  benefit  <A 

the  estate,  held,  payable  out  of  corpus. 
Costs  of  trustees  of  rendering  the  necessary  accounts  for  the  purpose  of  paying  die 

succession  duty  in  respect  of  the  life-estate,  held,  payable  by  the  tenant  for  life. 

Several  questions  arising  under  the  will  of  the  testator,  the  late  Earl  of 
Momington,  were  submitted  for  the  opinion  of  the  Court  by  this  special  case. 

The  testator  died  in  1863  having,  by  his  will  made  in  the  same  year,  devised  his 
real  estate  to  trustees  in  fee,  in  trust,  after  paying  certain  annuities,  &c.,  for  the 
Flainti£F,  Earl  Cowley,  for  life,  with  remainder  to  Viscount  Dangan  for  life,  with 
divers  remainders  over. 

The  testator  directed  that  the  trustees  should  manage  and  superintend  the 
management  of  the  same  premises,  and  that  they  might  out  timber  and  underwood, 
from  time  to  time,  in  the  usual  course,  for  sale  or  repairs ;  and  he  empowered  them 
to  demise  all  or  any  of  the  mines,  minerals,  quarries,  stones,  gravel,  brickearth,  clay, 
sand  and  substances,  whether  opened  or  unopened. 

The  special  case  stated  as  follows : — 

Part  of  the  real  estate  of  the  late  Earl  of  Momington  in  Hampshire  consists  of 
about  338  acres  of  woodland,  on  which  there  are  trees  and  underwood  both  of  a 
thriving  description,  the  trees  being  principally  oak.  All  the  said  woodland  in  Hants 
was,  prior  to  and  at  the  Earl  of  Momington's  decease,  and  has  since  been  and  is  now, 
in  hand.  For  many  years  past,  the  course  of  management  has  been,  to  cut  the  und«<- 
wood,  of  from  ten  to  twelve  years'  growth,  every  year,  and  the  underwood  growing 
upon  between  twenty  and  thirty  acres  of  the  woodland  has  been  cut  in  every  year. 
In  the  en-[636}-suing  spring,  it  has  been  usual,  where  the  underwood  has  been  cleared, 
to  cut  down  such  trees  as  were  likely  to  obstruct  or  prejudice  the  growth  of  those 
intended  to  be  preserved,  and  which,  having  regard  to  the  general  improvement  of  the 
woods,  should  be  cut  down. 

The  trustees  of  the  Earl  of  Momington's  will  have  followed  this  course,  and  have 
applied  the  proceeds  of  the  sale  of  the  underwood  as  income,  and  the  timber,  being 
such  thinnings  as  aforesaid,  has  been  partly  used  in  repairs  on  the  estate,  and  the 
larger  part  has  been  sold.  In  the  spring  of  the  year  1864,  the  timber  and  trees  so 
sold  produced  the  net  sum  of  £565,  Ss.  6d.,  and  last  spring  (March  1865)  the  timber 
and  trees  produced  the  net  sum  of  £336,  168.  Od.,  but  tnis  amount  is  rather  above  the 
average  of  the  sums  produced  in  preceding  years. 

Part  of  the  real  estate  in  the  county  of  Wilts  also  consists  of  woodlands, 
containing  oak,  ash,  elm,  Scotch  fir,  larch  and  spruce  trees  and  underwood.  During 
the  life  of  the  late  earl,  the  underwood  was  occasionally  cut,  but  the  trees  in  such 
woods  and  plantations  were  not  thinned.  It  has  recently  been  considered  desirable, 
in  order  to  improve  the  growth  of  the  woods,  to  fell  a  number  of  trees,  including 
trees  of  all  the  above-mentioned  descriptions.  'The  trees  which  have  been  felled  were 
felled  for  the  purpose  of  improving  the  growth  of  those  remaining.  Part  of  the 
trees  so  felled  have  been  used  for  repairs  upon  the  estate,  and  the  remainder  have 
been  sold  standing.  The  amount  produced  by  the  sale  of  the  last-mentioned  trees  is 
£500  and  upwards. 

Upon  these  circumstances  the  following  question  was  submitted  for  the  opinion^ 
the  Court : — Whether  the  money  produced  by  the  sale  of  timber  in  the  counties  [637] 
of  Hants  and  Wilts,  cut  as  before  stated,  should  be  treated  as  capital  or  income. 

Mr.  Hobhouse  and  Mr.  J.  Pearson,  for  the  Plaintiffs,  the  tenants  for  life,  contended 
that  the  money  produced  by  the  sale  of  timber  cut  in  the  counties  of  Hants  and  Wilts 
was  income  and  not  capital.     They  referred  to  Bagot  v.  Bagot  (32  Beav.  509) ;  Batemim 
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T.  HotMan  (No.  2)  (31  Bear.  486) ;  Bwrges  t.  Lamb  (16  Yes.  174) ;  Knight  v.  Duplessis 
(2  Yes.  sen.  360);  Fidgdm/y.  BanMng  12  Golly,  275);  Toofcer  v.  Atvnesley  (6  Sim.  235). 

Mr.  Joshua  Williams  and  Mr.  I^alder,  for  the  first  equitable  tenant  in  tail, 
contended  that  the  produce  was  corpus. 

Mr.  Williamson,  for  the  trustees. 

Ths  Mastsb  of  thk  Bolls  [Lord  Bomilly].  With  respect  to  the  Hampshire 
property,  I  think  that  the  whole  produce  of  the  wood  belongs  to  the  tenant  for  life. 
It  appears  to  have  been  cut  in  the  usual  and  regular  course  as  thinnings,  and  the 
produce  is  therefore  income. 

But  with  respect  to  the  trees  cut  on  the  Wiltshire  estates,  I  do  not  think  that  the 
tenant  for  life  is  entitled  to  the  produce  as  income.  The  trustees  might  have  properly 
cut  them  in  order  to  improve  the  growth  of  the  others,  but  they  had  become  trees, 
and  this  goes  beyond  thinnings  in  the  usual  course.  If  they  had  been  out  because 
they  were  decaying,  the  produce  would  undoubtedly  have  to  be  invested  as  corpus. 

I  think,  upon  the  statement  in  the  case,  that  the  pro-TSSSI-duce  of  the  timber  cut 
on  the  Hampshire  estates  is  income,  but  that  that  on  the  Wiltshire  estates  capital, 
except  such  part  as  was  cut  in  the  course  of  regular  thinnings. 

The  next  question  arose  under  the  following  statement : — 

"  In  1862  the  late  Earl  of  Mornington,  being  owner  in  fee  of  fifteen  acres  of  land 
at  Wanstead,  granted  a  lease  thereof  to  William  Hill  for  a  brickfield,  for  a  term  of 
twenty-one  years,  and  by  the  lease,  a  rent  of  X37,  lOs.  was  reserved  and  made  payable 
in  the  second  and  every  subsequent  year  of  the  term.  The  lease  also  contained  a 
reddm.dvm  clause  reserving  by  way  of  royalty  Is.  6d.  for  every  1000  bricks,  and  28. 
for  each  cubic  yard  of  the  clay,  brick-earth,  loam,  sand  and  other  materials  to  be  dug, 
raised  or  gotten,  and  used  for  other  purposes  than  making  bricks,  and  a  minimum  rent 
of  £112,  10s." 

The  amount  payable  in  respect  of  the  royalty  had  during  the  past  year  amounted 
to  a  much  larger  sum  than  the  sum  of  £112, 10s. 

Since  the  testator's  death,  his  trustees  had,  in  pursuance  of  an  arrangement  made 
by  the  earl  in  his  lifetime  and  under  the  leasing  power  contained  in  his  will,  granted 
a  lease  to  the  said  William  Hill  of  an  adjoining  piece  of  land  also  for  a  brickfield, 
reserving  similar  rents  and  royalties. 

Upon  these  circumstances  the  question  was,  whether  the  royalties  payable  under 
the  brickfield  leases  should  be  applied  as  capital  or  income. 

The  Master  of  thb  Bolus.  I  think  that  the  lease  being  made  by  the  trustees 
makes  no  difference,  and  that  it  is  clear,  from  scope  of  [638]  leasing  power,  that  the 
leases  were  intended  for  the  benefit  of  the  tenant  for  life. 

The  next  question  arose  upon  the  following  statement : — 

"The  late  JBarl  of  Mornington,  as  lord  of  the  manors  of  Wanstead  was,  and  since 
his  death  his  trustees  have  been,  in  the  habit  of  selling,  in  various  quantities,  gravel, 
loam,  peat  and  bog-earth,  dug  and  taken  from  the  waste  lands  of  the  said  manors,  and 
such  sales  have  produced  from  three  to  four  hundred  pounds  annually,  the  profits  of 
the  said  manors  are  only  such  as  have  usually,  for  many  years  past,  been  gained  by 
working  the  gravel  pits  and  the  loam,  peat,  and  bog-earth  in  ordinary  and  usual  course 
of  demand  for  the  same  every  year." 

The  question  submitted  on  these  facts  was,  whether  the  money  produced  by  the 
sale  of  the  gravel,  &c.,  was  capital  or  income. 

Thb  M^tsr  of  thx  Bolls.  I  think  it  belongs  to  the  tenant  for  life.  As  to 
the  pits  open  in  the  testator's  life  there  can  be  no  question,  and  as  to  opening  new 
pits  it  is  like  a  case  before  me  {Spencer  v.  Scwrr,  31  Beav.  334),  where  a  testator  worked 
mines,  and  after  his  death  it  became  convenient  to  sink  a  new  shaft,  and  I  held  it  was 
a  working  of  the  old  mine.  I  treat  this  case  like  that  of  a  mine  worked  at  one  place 
where  another  shaft  is  opened  in  order  to  work  it  more  conveniently.  I  do  not  think 
that  one  pit  on  a  large  field  is  to  be  considered  as  a  separate  mine.  The  minerals 
being  one  in  the  ordinary  course,  the  produce  is  therefore  income. 

[640]  The  next  question  arose  on  the  following  statement : — 
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"  The  Ute  Earl  of  Morniagton  waa,  at  the  time  of  hia  deo«a8«,  aeiaed  in  fee  of 
manors  of  Wanatead,  &c.  And  the  tnutees  of  hia  said  will  have,  ainoe  hia  death, 
as  lords  of  the  said  manors,  with  the  consent  of  the  homage  aooordiag  to  the  cnatoms 
of  the  said  manors,  made  grants  to  divers  persons  of  portions  of  the  waste  lands  oi 
the  said  manors,  and  fines  have  been  paid  in  reapect  oi  the  admissioos  on  such 
grants  to  the  trustees  of  lords  of  the  said  manors.  The  fines  paid  on  admisaioDS  on 
grants  exceed  considerably  in  amount  the  fines  paid  on  admissions  on  surrenders  or 
admissions  on  death  or  under  a  will ;  these  latter  fines  have  been  and  are  treated  as 
income.  In  some  cases,  grants  have  been  made  subject  to  certain  restrictive  conditions 
as  to  building,  and  the  trustees,  as  lords  of  the  manors,  may  hereafter  be  ap{died  to 
for  releases  or  a  waiver  of  those  conditions  in  consideration  of  a  sum  of  money  to  be 
paid  to  them  by  the  persons  requiring  the  same." 

The  question  was,  whether  the  fines  paid  on  grants  of  waste  lands  of  the  manors, 
and  the  consideration  moneys  for  releasing  conditions,  as  before  stated,  should  be 
considered  capital  or  income. 

Mr.  Hobhouse,  for  the  tenants  for  life. 

Mr.  Joshua  Williams,  for  the  tenants  in  tail. 

Brabant  v.  WHson  (14  Week.  Rep.  28)  was  cited. 

Ths  Master  of  the  Kolls  [Lord  Romiilly].  Where  the  grants  have^been  made 
by  the  trustees,  the  fines  would  be  income. 

[641]  As  to  the  conditions,  I  agree  that,  if  imposed  by  the  testator,  he  made  them 
for  benefit  of  inheritance,  and  I  doubt  whether  the  trustees  could  release  the  condition 
and  the  tenant  for  life  get  the  benefit  of  it.  But  if  the  grants  were  made  by  the 
trustees,  then,  inasmuch  as  they  might  have  made  them  without  any  condition,  they 
may  release  them,  and  the  profits  would  belong  to  the  tenant  for  life.  The  grants 
are  the  ordinary  mode  of  enjoying  a  manor. 

The  next  question  was  this  : — 

"  Since  the  death  of  the  late  Earl  of  Moraington,  several  enfranchisements  have 
been  affected  in  the  said  manors,  and,  in  some  cases,  preliminary  fines  have  been  paid 
to  the  trustees,  as  lords  of  the  manors,  by  the  persons  enfranchising,  by  reason  of  the 
admission  having  taken  place  before  July  1853,  as  is  mentioned  and  provided  for  by 
the  Copyhold  Act  of  1852." 

15  &  16  Vict,  c  51  (30  June  1852);  21  &  22  Vict.  c.  94  (2  August  1858), 
were  cited. 

The  Master  of  the  Bolls.    I  think  this  must  be  treated  as  income. 

The  next  question  was  this : — 

Since  the  death  of  the  late  earl,  the  trustees,  as  lords  of  the  manors  of  Wanstead, 
<&&,  "  have,  with  the  consent  of  the  homage,  according  to  custom  of  the  said  manors, 
respectively,  made  grants  of  waste  lands  (parts  of  the  said  manors)  to  a  trustee  for 
them  and  for  the  benefit  of  the  estate  of  the  late  earl  and  the  persons  interested 
therein.  Upon  such  grants  being  made,  it  has  been  necessary  to  [642]  fence  in  the 
land  BO  granted ;  and  the  said  trustees  have  paid  the  expense  thereof  out  of  moneys 
in  their  nands. 

The  question  was,  whether  the  expense  of  fencing  the  lands  so  granted  to  a  trustee 
for  the  lords  of  the  manors  should  be  paid  out  of  capital  or  income. 

Mr.  Hobhouse,  for  the  tenants  for  life. 

Mr.  Joshua  Williams  referred  to  Dent  v.  Dent  (30  Beav.  363). 

The  Master  of  the  Eolls.  This  comes  under  the  power  to  make  improvements 
done  by  the  trustees,  which  they  are  entitled  to  pay  out  of  corpus. 

The  last  question  arose  out  of  these  facts : — 

By  the  will  of  the  late  earl,  the  Plaintiff  Earl  Cowley  was  made  the  first  equitable 
tenant  for  life  of  the  estates  thereby  devised,  and  it  became  necessary  to  render  to 
the  Inland  Revenue  Office  an  account  of  the  estates,  for  the  purpose  of  paying  the 
succession  duty  in  respect  of  his  life  interest.  The  trustees  prepared  and  rendered 
such  account  to  the  Inland  Revenue  Office,  and  had  paid  the  costs,  charges  and 
expenses  of  preparing  and  rendering  the  same,  which  were  considerable. 
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The  queation  wm,  whether  the  costs,  charges  and  expenses  of  preparinji;  and 
rendering  the  aocount  of  the  suoeession  duties  ought  to  be  paid  out  of  capital  or 
income. 

Mr.  Hobbouse.  These  expenses  have  been  incuirrd  not  for  the  tenant  for  life 
alone,  but  will  be  for  benefit  [6481  of  estate  and  all  those  entitied  to  it  under  the 
will.    The  costs  ought  to  be  bomebjr  the  carpw. 

Mr.  Joshua  WiUiams.  If  the  le^  estate  had  not  been  outstanding,  the  tenant 
for  life  would  have  had  to  make  the  return  and  to  pay  all  the  expenses.  The  only 
object  of  the  return  is  to  ascertain  what  the  tenant  for  life  ought  to  pay. 

Mr.  Hobhouse,  in  reply. 

Thb  Master  of  the  Kolu).    I  think  the  tenant  for  life  must  pay  these  costs. 

The  coats  of  this  special  case  will  be  paid  out  of  the  residuary  personal  estate. 

[643]    BouoE  V.  BouoK.    April  18,  1866. 

[S.  C.  L.  B,  2  Eq.  19.] 

A  bill  by  one  of  the  next  of  kin  to  administer  the  estate  and  to  set  aside  a  convey- 
ance by  him  of  part  of  it  is  multifarious. 

This  case  came  before  the  Court  upon  general  demurrer  to  the  bill,  which,  in 
substance,  stated  the  following  case : — 

The  testator  died  in  1865,  leaving  two  sons,  namely,  Edward  (the  Plaintiff)  and 
John  (a  Defendant).  John  obtained  letters  of  administration  and  possessed  himself 
of  the  testator's  estate,  and  the  Plaintiff  sought  to  have  the  estate  administered  and 
distributed  amongst  the  parties  entitled  thereto. 

But,  in  addition,  the  bill  stated  an  indenture  dated  the  19th  of  October  1865, 
whereby  the  Plaintiff  had  as-[644]-signed  to  two  trustees  so  much  of  his  share  of  the 
residuary  estate  as  would  raise  £8000,  upon  trust  for  his  wife  Hannah  Bouck,  for  her 
separate  use  for  life,  with  remainder  over.  The  Plaintiff  alleged  that  this  deed  had 
been  executed  by  him  without  consideration  and  due  professiontd  advice,  that  it  was 
void  as  against  public  policy,  and  that  it  ought  to  be  set  aside  or  modified.  The 
administrator  and  the  parties  to  the  deed  were  made  Defendants  to  the  bill,  which,  in 
addition  to  the  administration  of  the  estate,  asked  that  the  deed  of  October  1865 
might  be  declared  void  and  be  set  aside,  or  that  it  might  be  modified  by  a  reduction 
of  the  amount  to  X4000. 

To  this  bill  the  Defendant  John  Bouck  demurred,  on  the  ground  that  it  was 
exhibited  "for  several  independent  and  distinct  matters  and  causes  which  had  no 
relation  to  each  other,  and  in  some  or  one  of  which  he  was  in  no  way  interested 
or  concerned,  and  ought  not  to  be  implicated,  and  that  the  bill  was  multifarious." 

Mr.  Baggallay  and  Mr.  Parke,  in  support  of  the  demurrer,  cited  Sahidge  v.  Htfde 
(Jacob,  151);  Mole  v.  Smith  (Jacob,  494);  fThaley  v.  Dawson  (2  Sch.  &  Lei.  367); 
Jerdein  v.  Brighi  (2  John.  &  H.  323). 

Mr.  Graham  Hastings,  in  support  of  the  bill.  The  Plaintiff  is  entitled  to  have 
the  estate  administered  and  distributed,  and  this  cannot  be  done  without  ascertaining 
the  parties  interested  in  Jit.  It  therefore  becomes  necessarv,  even  for  the  demurring 
party,  that  the  validity  of  the  deed  should  be  ascertained.  The  Defendant  is  interested 
in  every  port  of  the  relief  pray^ed,  and  cannot  say  he  is  not  concerned  therein.  Nothing 
can  be  gained  [646]  bv  allowing  this  demurrer,  for  then  two  suite  will  become  neces- 
sary, one  to  set  aside  the  deed,  and  the  other  to  administer  the  estate ;  Bent  v.  Yardley 
(2  Hem.  &  M.  602) ;  Campbell  v.  Maeiav  (1  Myl.  &  Cr.  603) ;  Addison  v.  JFaUcer 
(4  Y.  &  Coll.  (Exch.)  442) ;  Parr  v.  The  Attorney-General  (8  Clark  &  Fin.  409) ; 
Chambers  v.  Crahb  (M.  R.  (unreported) ). 

Thx  Master  of  the  Rolls  [Lord  Bomillyl.  I  am  of  o^nion  that  the  objection 
to  the  frame  of  this  bill  is  one  of  subetanoe,  ana  that  the  distinction  between  this  and 
the  cases  cited  is  very  obvious.  Where  an  ascertained  fund  is  in  the  hands  of  a  trustee, 
and  three  or  four  persons  claim  it,  any  one  of  these  persons  may  file  a  bill  to  obtain 
it  and  make  all  the  other  claimants  and  the  trustee  parties ;  or  the  trustee  may  get 
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rid  of  all  responsibility  b^  paying  the  money  into  Court,  or  by  filing  a  bill  of  inter- 
pleader against  all  the  clumanta.  But  if  a  Plaintiff  files  a  bill  for  the  administration 
of  the  estate  of  a  testator  or  of  an  intestate,  and  he  mixes  it  up  with  a  question 
whether  he  has  conveyed  his  share  to  another,  or  whether  the  conveyance  ought  to 
be  set  aside,  the  ease  is  very  different,  and  the  trustee  cannot  dispose  of  the  estate. 
The  accounts  are  shut  up  until  it  is  ascertained  who  is  entitled  to  it,  and  the  costs 
and  all  other  payments  are  delayed.  You  might  have  questions  between  six  or  seven 
wsiuig  gite  tnul  and  their  incumbrancers,  and  these  questions  would  then  have  to  be 
determined  before  the  right  to  have  the  accounts  taken  bad  been  made  out^  for 
otherwise,  after  they  had  been  taken,  a  person  might  come  in  and  dispute  them  and 
raise  a  question  whether  any  particular  item  ought  or  not  to  be  allowed.  I  think  tiie 
Plaintiff  is  not  entitled  to  oblige  the  legal  personal  representative  to  take  the 
evi-[646]-dence  as  to  the  validity  of  the  deed  or  to  be  mixed  up  with  that  question 
at  the  hearing.  I  think  that  the  authorities  cited  are  quite  sufBcient  to  compel  me 
to  allow  this  demurrer.  I  think  that  the  legal  personal  representative  is  not  a  proper 
party  here  for  the  discussion  of  the  question  between  the  Plaintiff  and  the  parties 
claiming  under  his  deed,  and  that  I  must  allow  the  demurrer  with  liberty  to  amend. 

[646]    Be  The  English,  &c.,  Rollinq  Stock  Cohpant.    Lton's  Cask. 
April  24,  May  2,  1866, 

Alteration  of  the  articles  of  association  of  a  company  between  an  application  for 
shares  and  their  allotment,  held  not  to  invalidate  the  allotment,  sucn  alteration 
being  made  under  the  authority  of  the  "  Ciompanies  Act,  1862,"  and  the  objects  of 
the  company  not  being  thereby  altered. 

The  prospectus  of  a  company  stated  that  the  capital  consisted  of  16,000  sharm  of 
£10  each;  first  issue  10,000  shares.  A.  B.  applied  for  shares,  which  were  allotted 
to  him.  Held,  that  A.  B.  could  not  resist  being  pat  on  the  list  of  oontributories, 
on  the  ground  that  less  than  900  shares  had  ever  been  taken. 

Shares  were  allotted  to  A.  B.  at  a  meeting  of  three  directors,  and  before  the  number 
necessary  to  form  a  quorum  had  been  determined.  Held,  that  A.  B.  could  not, 
upon  the  company  being  wound  up,  insist  that  the  allotment  to  him  was  invalid. 

This  was  an  application,  made  by  Captain  Lyons,  to  strike  off  his  name  from  the 
list  of  contributories. 

The  company  was  formed  in  January  1864,  and  the  provisions  of  Table  A  in  the 
first  schedule  of  "The  Companies  Act,  1862  "  (25  &  26  Vict,  a  89),  were  adopted  as 
the  articles  of  the  association,  but  with  some  variations. 

On  the  7th  of  March  1864  Captain  Lyons  applied  for  fifty  shares  in  the  oommny ; 
but  before  they  had  been  allotted,  and  on  the  28th  of  March,  a  change  was  X647] 
made  in  the  articles  of  association,  the  effect  of  which  is  stoted  post  in  the  judgment 
of  the  Court. 

The  shares  were  afterwards  allotted  to  Captain  Lyons,  three  directors  being  present 
at  the  time  of  the  allotment ;  at  that  time,  no  regulation  as  to  the  quorum  of  directors 
had  been  made ;  but  it  was  afterwards  fixed  at  three.  In  December  1864  Captain 
Lyons  paid  a  caJl  on  his  shares. 

The  grounds  on  which  the  applicant  relied  in  support  of  his  application  were  as 
follows : — First,  that  there  had  beien  a  misrepresentation  in  the  prospectus,  in  stating 
that  the  capitel  consisted  of  15,000  shares  of  £10  each,  "first  issue  10,000  shares, 
whereas  no  more  than  866  had  ever  been  subscribed  for,  and  also  in  stating  that  the 
directors  had  received  promises  of  a  contract.  Secondly,  that  the  articles  of  association 
had  been  varied  after  Captain  Lyons's  application  for  the  shares.  Thirdly,  that  the 
shares  had  been  allotted  at  a  meeting  of  directors  at  which  there  was  not  a  sufficient 
quorum  present. 

Mr.  Selwyn  and  Mr.  Kekewich,  in  support  of  the  application.  Captun  Lyons  is 
not  a  contributory.  First,  he  is  released  by  reason  of  the  false  representations  con- 
tained in  the  prospectus,  that  10,000  shares  had  been  issued,  whereas  no  more  than 
866  have  ever  been  subscribed  for.     Captain  Lyons  agreed  to  become  a  shareholder 
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iu  a  company  consistiDg  of  15,000  shares,  and  the  directors  were  not  justified  in 
commencing  business  until  that  number  or  a  reasonable  number  of  shares  had  been 
Bubsoribed  for,  and  at  law  the  company  could  not  support  an  action  for  calls ;  The 
Howbeach  Coal  Company  v.  Teaffue  (5  Hurl.  &  C.  151,  and  6  Jurist,  275).  Secondly, 
Captain  Lyons  applied  [648]  for  shares  in  a  particular  company ;  but  the  nature  of 
the  company  was  altered,  and  he  is  not  bound  to  take  shares  in  a  company  different 
from  that  he  intended  and  proposed  for.  The  undertaking  has  been  altered,  and  the 
allotment  is  therefore  not  binding ;  Felgate's  case  (2  De  G.  J.  &  Sm.  456) ;  Ship's  ease 
{lb.  544).  Thirdly,  at  the  allotment  there  were  no  persons  present  competent  to  allot, 
and  no  quorum  of  directors.  They  also  referred  to  Selwyn's  Nisi  Prius  (vol.  2,  p.  1153 
(12th  edit.) ). 

Mr.  Southgate  and  Mr.  Boxburgh,  eontrii.  There  was  no  misrepresentation  as  to 
the  number  of  shares  intended  to  hd  issued  at  first.  It  could  not  be  necessary  that 
every  share  should  be  subscribed  for  before  a  right  to  contribution  arises.  If  it  be 
requisite  to  have  a  reasonable  number  of  shares  taken,  it  is  for  the  directors  to 
determine  it,  and  is  a  matter  of  internal  management  and  discretion,  with  which  this 
Court  will  not  interfere.  A  company  may  contract  with  the  public  the  moment  it 
has  been  registered,  and  the  public  cannot  know  the  number  of  shares  allotted  until 
a  return  of  members  has  been  made  to  the  registrar.  In  the  cases  cited  it  was  the 
company  that  sought  to  recover  calls ;  here,  the  proceeding  is  by  the  creditors  of  the 
company. 

Secondly.  The  cases  cited,  where  the  nature  of  the  undertaking  was  completely 
altered,  do  not  apply ;  for  here  the  objects  were  the  same.  Under  the  50th  section 
of  the  25  &  26  Vict.  c.  89,  there  was  authority  to  alter  the  articles  of  association,  and 
the  applicant  must  be  deemed  to  have  notice  of  the  alterations  which  were  registered, 
for  he  might  have  gone  to  the  registrar's  or  to  the  company's  ofiSce  and  examined  the 
articles  of  association  as  altered.  Instead  of  doing  so  and  re-[649]-pudiating  the  shares 
at  once,  he  in  December  paid  the  call  on  them ;  it  is  therefore  too  late  now  to  reject 
the  shares ;  The  Malt  and  Hop  Company  (35  Beav.  273). 

Thirdly.  The  allotment  was  duly  made  by  the  directors  present  (Table  A,  ss.  52, 
53),  and  was  valid,  though  the  quorum  had  not  been  then  settled. 

If  this  application  were  to  succeed,  the  consequence  would  be,  that  every  allotment 
of  shares  would  be  invalid,  and  no  one  would  be  liable  but  the  seven  persons  who 
signed  the  memorandum  of  association  for  a  limited  number  of  shares ;  and  even  the 
Petitioner  who  obtained  the  winding-up  order  will  not  be  a  contributory.  Shareholders 
may  have  rights  as  against  the  directors ;  but  here  the  question  does  not  arise  between 
them,  but  between  these  shareholders  and  the  public. 

Mr.  Selwyn,  in  reply,  cited  Beese  River  Silver  Mining  Company  (36  Law.  J.  (Chanc.) 
385,  618). 

May  2.  Thb  Ma3TEB  of  the  Bolls  [Lord  Romilly].  The  grounds  on  which  the 
applicant  in  the  present  case  asks  to  be  taken  off  the  Ust  of  contributories  are  these : 
— He  says,  first,  that  there  was  a  fraudulent  misrepresentation.  Secondly,  that  an 
alteration  was  made  in  the  objects  of  the  company  between  his  application  for  the 
shares  and  the  allotment  of  them  to  him.  And,  thirdly,  that  there  was  not  a  proper 
quorum  of  directors  present  when  the  allotment  was  made. 

The  prospectus  stated  that  the  number  of  shares  was  to  be  15,000,  and  that  the 
first  issue  was  to  be  10,000  [660]  shares  and  Captain  Lyons  in  his  affidavit  says  that 
he  relied  on  this  statement  He  also  alleges  that,  in  a  passage  in  the  prospectus,  it 
is  stated  that  the  directors  had  received  promises  of  a  contract.  But  I  do  not  find 
any  evidence  to  shew  that  that  statement  was  false ;  and  after  all  a  mere  promise 
amounts  to  very  little.  If  it  had  asserted  that  they  had  entered  into  a  contract,  and 
if,  on  the  faith  of  that,  he  had  applied  for  shares,  it  would  be  a  very  different  thing. 
The  rest  of  the  prospectus  complained  of  is  a  mere  statement  of  the  benefits  which  was 
expected  to  be  derived  from  the  establishment  of  the  company. 

The  only  substantial  thing  is  the  statement,  that  the  first  issue  was  to  be  10,000 
shares,  and  Captain  Lyons  says  that  be  relied  on  it,  and  that  less  than  900  shares  only 
were  applied  for,  and  therefore  he  cannot  be  called  on  to  contribute.  In  support  of 
this,  the  case  of  Howbeach  Coal  Company  v.  Teapte  (6  Exch.  Bep.  151)  was  cited,  in 
which  Baron  Martin,  at  the  trial  held,  that  where  something  less  than  one-third  of 
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the  whole  shares  in  the  company  had  been  subscribed  for,  the  directors  were  not 
justified  in  suing  for  calls.  But  when  that  case  was  heard  in  banc,  though  Baron 
Martin  adhered  to  that  opinion,  yet,  on  that  part  of  the  case,  the  Court  gave  no 
decision ;  on  the  contrary,  some  of  the  other  Judges  hesitated  on  the  subject.  But  I 
have  referred  to  the  case  of  the  Pyrogra^vt  WoMoark  Comfcmy  v.  Broum  (2  Hurl.  & 
Colt.  63),  in  which  the  full  C!ourt  came  to  a  contrary  conclusion.  I  cannot,  therefore, 
hold  that  the  fact  of  only  900  shares  being  taken  is  such  a  fraud  as  to  invalidate 
the  application  for  shares.  Directors  might  reasonably  allot  shares  if  they  have  a 
reasonable  expectation  of  the  success  of  the  undertaking,  provided  it  is  not  done  for 
any  fraudulent  purpose.  If  a  person  applpng  for  shares  desires  to  make  the  8ab-[651] 
scription  of  the  whole  number  of  shares  a  condition,  he  ought  to  inquire.  I  cannot 
hold  that  the  fact  of  the  directors  allotting  shares  before  they  have  a  sufficient  number 
to  carry  on  the  concern  is  a  sufficient  ground  for  taking  a  contributory  off  the  list, 
especially  if  they  have  reasonable  expectations  of  being  able  to  carry  on  the  conoem. 
I  think,  therefore,  I  cannot  remove  this  gentleman  from  the  list  on  the  ground  of 
misrepresentation. 

The  second  ground  is  this : — ^That  there  was  an  alteration  in  the  objects  of  the 
company  between  the  application  for  the  shares  and  their  allotment.  But  really 
there  was  no  alteration  in  substance.  They  cancelled  the  articles  of  association  and 
executed  new  ones,  which  were  quite  within  the  object  stated  in  the  prospectus,  which 
do  not  enable  them  to  carry  on  a  distinct  and  separate  trade  from  that  originally 
intended. 

The  third  ground  is  this : — Captain  Lyons  says  that  there  was  no  sufficient  quorum 
of  directors  present  when  the  shares  were  allotted  to  him.  It  appears  that  three 
directors  were  present,  but  that  it  had  not  been  then  established  how  many  should 
form  a  quorum.  It  was  afterwards  determined  that  three  should  be  a  quorum,  and 
three  were  present  upon  the  allotment  to  Captain  Lyons,  and  the  same  was  done  as 
to  the  other  shareholaers. 

I  am  of  opinion  that  a  sufficient  case  is  not  made  out  to  take  Captain  Lyons  off 
the  list,  and  that  he  must  remain  a  contributory. 


[652]    Dknton  v.  Macneil.    May  23,  June  1,  1866. 

[S.  C.  L.  K  2  Eq.  352 ;  U  L.  T.  721 ;  14  W.  R.  813.  See  Sharfley  v.  SenA  ami 
East  Coast  Railway  Company,  1876,  2  CL  D.  681;  Bellain  v.  Tucker,  1884, 
13  Q.  R  D.  577.] 

Prospectuses  of  a  company  are  always  colored,  but  if  a  material  fact  is  stated  in  them 
which  is  untrue,  and  upon  the  faith  of  which  a  person  takes  shares,  he  is  entitled 
as  against  the  company  to  require  allotment  of  those  shares  to  be  cancelled  and  his 
deposit  repaid. 

The  remedy  for  recovering  the  deposit  on  shares  is  by  action  at  law  and  not  by  bill 
in  equity. 

A  bill  by  one  of  several  projectors  of  an  abortive  company  against  his  co-projectors 
for  repayment  of  moneys  expended  by  him  in  attempting  to  carry  out  the  project 
cannot  be  maintained ;  the  bill  should  pray  a  general  account  of  the  expenditure 
and  a  due  adjustment  between  all  the  projectors. 

Two  patents  had  been  granted  in  1852  and  1854,  respectively,  to  Dr.  Smith  for 
converting  scorin,  lava,  slag  and  other  refuse  obtained  from  the  smelting  of  iron,  lead 
and  copper  ores,  into  a  material  fit  for  paving,  flagging,  tiling  and  general  building 
purposes. 

The  Defendant  Sir  John  Maoneil  and  others  thereupon  attempted  to  establish  a 
company,  called  "The  British  Slag  Company,"  for  the  purpose  of  working  these 

Stents,  and  in  May  1855  they  registered  the  company,  provisionally,  under  the 
impanies  Act,  1844  (7  &  8  Vict.  c.  110),  but  it  was  never  completely  registered. 
They  issued  a  prospectus  which  stated  that  they  had  purchased  the  patents  "  for 
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a  fixed  sum,  the  payment  of  which  depends  on  the  complete  success  of  sueh  further 
teding  as  hereinafter  referred  to." 

"The  practical  working  of  this  invention  has  been  tested  with  a  view  to  ascertain 
the  necessary  capital  required  for  the  cost  of  the  construction  and  machinery  and  for 
the  cost  of  production  of  the  material." 

The  cost  of  the  article  will  not  "  exceed  10s.  a  ton,  so  far  as  the  testing  which  has 
taken  place  will  permit  the  directors  to  judge,  but  before  any  large  outlay  is  made  they 
propose  erecting  limited  works  at  first,  which  will  enable  them  to  say  with  perfect 
certainty  the  exact  cost." 

On  the  faith  of  the  statement  in  the  prospectus,  the  [663]  Plaintiff,  in  October 
1855,  took  200  shares  in  the  company. 

The  projectors  afterwards  beisame  desirous  of  bringing  the  company  ander  the 
Limited  Liability  Act,  and  they  issued  a  second  prospectus,  but  this  project  was  not 
carried  into  execution. 

The  company  took  the  Maesteg  Works  and  commenced  operations,  and  the 
Plaintiff,  at  his  own  request,  was,  in  January  1858,  employed  in  superintending  the 
works  at  a  salary,  and  he  continued  to  do  so  until  March  1859. 

The  project  turned  out  unsuccessful  and  was  abandoned. 

The  Plaintiff  instituted  this  suit  in  December  1863,  alleging  that  the  representa- 
tions made  by  the  promoters,  and  upon  the  faith  of  which  he  was  induced  to  take  the 
200  shares,  were  false  and  fraudulent,  and  praying  an  account,  and  that  the 
Defendants,  the  promoters,  might  pay  to  him  what  he  had  paid  in  respect  of  the  200 
shares,  and  also  the  moneys  advanced  by  him  in  carrying  on  the  undertaking  on  the 
faith  of  certain  agreements  entered  into  by  him,  and  might  also  pay  him  for  his 
services  from  January  1858  to  April  1860.  And  that  if  the  CJourt  should  hold  the 
Defendants  not  liable  to  recoup  to  the  Plaintiff  the  whole  amount  advanced  by  him 
for  works,  then  for  a  declaration  that  the  Defendants  were  liable  to  contribute  thereto, 
in  such  proportions  as  the  Court  should  deem  just. 

Mr.  Locock  Webb  and  Mr.  Horsev,  for  the  Plaintiff,  cited  Pulsford  v.  Richards 
(17  Beav.  87) ;  CoU  v.  WooUastm  (2  Pee're  Wms.  154) ;  Evans  [654]  v.  Bicknell  (6  Ves. 
183) ;  Cooper  v.  Webb  (15  Sim.  454) ;  Green  v.  BwreU  (1  Sim.  45). 

Mr.  Selwyn,  Mr.  fia^^allay,  Mr.  E.  Karslake,  Mr.  W.  B.  Ellis,  Mr.  Macnaughton, 
Mr.  Eddis,  Mr.  W.  W.  Mackeson  and  Mr.  J.  N.  Higgins,  for  the  Defendants,  were 
not  cited. 

June  1.  Thx  Master  of  thx  Bolls  [Lord  Bomillv].  In  this  case  I  think  the 
Plaintiff  fails. 

I  will  state  bow  the  matter  stands.  It  appears  that  two  patents  were  taken  out 
by  Dr.  Smith  in  October  1852  and  August  1854,  for  the  purpose  of  converting  scorisB 
and  slag  into  materials  apparently  of  the  nature  of  marble.  Upon  that,  several 
gentlemen,  in  May  1855,  determined  to  set  up  what  was  called  "The  British  Slag 
Company,"  and  they  registered  the  company  under  the  Act  of  1844.  They  issued 
a  prospectus,  under  which  the  Plaintiff  applied  at  the  office  of  the  company  and 
obtained,  in  October  1855,  an  allotment  of  200  shares.  After  that,  the  persons  who 
had  set  up  the  first  company  were  desirous  of  having  the  company  formed  under  the 
Limited  Liability  Act,  and  thereupon  they,  in  June  1856,  issued  a  second  prospectus. 
The  Plaintiff's  first  complaint  is  that  he  was  taken  in  and  misled  by  the  statement  in 
the  prospectus  of  the  company,  which  was  false  and  fraudulent.  He  complains  that 
the  prospectus  states  that  "  the  practical  working  of  this  invention  had  been  tested, 
whereas,  in  fact,  the  invention  had  not  been  properly  and  sufficiently  tested."  But 
the  first  answer  is  that  [666]  the  prospectus  itself  shews  that  a  further  and  more 
complete  and  perfect  testing  was  intended  to  be  made,  and  everybody  was  invited  to 
look  at  their  works  for  the  purpose  of  seeing  whether  the  testing  was  sufficiently  made 
or  not. 

In  regard  to  the  statements  in  a  prospectus  I  adopt  the  observations  made  by 
Lord  Justice  Turner  in  Kisch  v.  The  Central  Railvoay  of  Venezuela  (34  Law  J.  (Chano.) 
552),  that  it  is  "  universally  known  and  understood  that  the  prospectus  of  a  company 
never,  in  fact,  contains  a  strictly  accurate  account  of  its  prospects  and  advantages." 
Everybody  understands  that  a  prospectus  is  colored  in  this  sense,  that  everything  is 
put  forward  in  the  most  favorable  view  it  can  be.     But  this  does  not  justify  a  material 
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Statement  which  is  totally  false,  and  I  am  of  opinion  that  if  a  material  fact  is  stated 
in  the  prospectus  which  is  untrue,  and  upon  the  faith  of  which  a  person  takes  shares, 
he  is  entitled,  as  against  the  company,  to  require  the  allotment  of  those  shares  to  be 
cancelled  and  to  have  the  amount  he  has  paid  for  deposit  and  the  like  returned  to 
him. 

But  I  do  not  think  that  the  statement  in  this  prospectus  is  sufficient  for  that 
purpose.  It  speaks  of  a  testing  having  been  made,  but  also  that  it  was  only  to  a 
certain  extent,  and  of  an  intention  to  make  further  testings,  and  there  is  no  question 
but  that  all  the  persons  who  established  this  company  hondfde  intended  and  believed 
that  they  could  establish  a  good  and  hand  fide  company. 

The  other  answer  to  this  complaint  of  the  Plaintiff  is,  that,  in  point  of  fact,  the 
company  has  never  been  established,  and  that  there  are  no  shares  to  be  returned. 
[666]  There  were  shares  in  a  company  which  had  been  provisionaMy  registered,  but  this 
company  does  not  exist,  for  they  found  they  could  not  carry  it  into  effect,  and 
accordingly  it  has  no  existence.  It  also  appears  that  after  several  letters  from  the 
Plaintiff^  solicitors  to  the  Plaintiff,  in  October  and  November  1857,  the  Plaintiff 
proposed  to  Sir  John  Macneil,  in  January  1858,  that  he  should  go  down  and  super- 
intend the  management  of  the  great  oven  at  a  place  called  Maesteg,  and  accordingly 
he  did  so,  with  the  sanction  of  the  directors  at  a  meeting  on  the  30th  January.  He 
must  very  soon,  in  1868,  have  seen  what  was  the  nature  of  the  undertaking,  but  he 
takes  no  steps  whatever  in  the  matter,  and  this  bill  is  not  filed  until  December  1863, 
although  in  the  beginning  of  1858  he  must  have  been  perfectly  well  aware  of  the 
state  of  circumstances.  There  were,  therefore,  very  nearly  six  years  from  the  time 
that  he  first  went  down  to  superintend  these  works  to  the  time  of  the  filing  of  the 
bill.  In  my  opinion  therefore  he  fails,  first,  because  if  there  were  shares  in  a  company 
which  he  required  to  have  cancelled,  he  must  make  out  that  he  has  been  fraudulently 
deceived,  which  in  my  opinion  he  does  not  do ;  secondly,  because  he  must  have  known 
exactly  in  1858  how  the  matter  stood,  and  yet  he  takes  no  steps  for  nearly  six  years 
afterwards ;  and  thirdly,  because  there  is  no  company  to  which  the  shares  can  be 
returned. 

If  the  Plaintiff  required  the  repayment  of  his  deposit,  because  he  has  no  shares,  as 
in  point  of  fact  none  exist,  the  proper  mode  would  have  been  to  bring  an  action  at 
law  for  it.  He  could  have  maintained  an  action,  supposing  that  he  has  merits  in  the 
case,  and  it  would  not  have  been  necessary  to  come  into  equity  for  that  purpose. 

The  Plaintiff  might  possibly  be  entitled  to  some  re-r667]-muneration  from  Sir 
John  Macneil  and  the  other  directors  for  his  superintendence  of  the  affidrs  of  the 
company  and  for  his  services,  and  the  bill  makes  some  claim  in  that  respect  But  if 
that  be  so,  the  Plaintiff's  proper  remedy  would  be  by  an  action  at  law  upon  the  agree- 
ment between  him  and  the  directors,  and  not  by  bill  in  equity. 

The  only  other  ground  on  which,  in  my  opinion,  it  would  have  been  possible  for 
the  Plaintiff  to  maintain  his  suit  is  this : — He  might  have  said,  "  I  was  one  of  several 
persons  who  endeavoured  to  form  a  company,  ana  for  that  purpose  we  paid  a  great 
deal  of  money  in  endeavouring  to  bring  out  a  joint  concern  for  our  common  benefit, 
and  in  which  undertaking  we  were  partners.  But  I  have  paid  more  than  my  share, 
and  you  are  bound,  upon  a  due  account  being  taken,  to  repay  what  I  have  overpaid. 
We  endeavoured  to  produce  a  certain  work,  we  were,  so  to  say,  tenants  in  common 
or  jointly  interested  in  the  affair,  and  we  ought  to  bear  the  liabilities  jointly  between 
us."  But  I  find  that  no  such  case  is  made  by  the  bill.  It  asks  that  the  Defendants 
may  pay  the  Plaintiff  what  he  has  advanced,  and  not  that  all  the  expenses  of  every 
sort  and  description  of  this  concern  should  be  ascertained  and  borne  part  passu  by 
everybody  concerned.  It  appears  that  considerable  expenses  have  been  incurred,  that 
the  directors  have  been  compelled  to  repay  some  of  the  deposits  paid  upon  applications 
for  shares,  and  there  must  have  also  been  ofiBce  and  other  expenses  incurred.  But  alt 
that  the  Plaintiff  proposes  is,  that  the  whole  of  what  he  has  spent  shall  be  repaid 
him,  or  else  that  the  Defendants  may  contribute  to  what  he  has  spent,  but  not  that 
all  the  expenses  shall  be  ascertained,  he  undertaking  to  pay  what,  if  anything,  should 
be  found  due  from  him  on  taking  the  account,  which  very  possibly  might  turn  out 
against  him.  It  is  [658]]  obvious  that  it  is  not  the  scope  and  object  of  the  suit  to 
have  a  mutual  contribution  to  all  the  expenses. 
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That  beine  my  view  of  the  case,  I  think  the  Plaintiff  fails.  He  knew  what  he 
was  about,  and  if  he  has  any  remedy,  it  is  at  law,  and  he  cannot  come  into  e(^uity  on 
a  bill  framed  as  this  is.  I  am  of  opinion,  therefore,  that  the  bill  must  be  dismissed 
with  costs. 


[668]    Oee  v.  Liddeix  (No.  4).    May  31,  Jvne  4,  11,  1866. 

[S.  C.  L.  R.  2  Eq.  341 ;  35  L.  J.  Ch.  640 ;  12  Jur.  (N.  S.),  541 ;  14  W.  R.  853.] 

The  meaning  of  the  word  "  survive,"  in  a  limitation  of  property,  is  that  the  person  to 
survive  shall  be  living  at  the  time  of  the  event  which  he  is  to  survive ;  it  does  not 
mean  living  at  any  time  whatever  after  the  event  referred  to.  Consequently,  a 
gift  over,  if  there  should  be  no  child  or  remoter  issue  of  A.  B.  who  should  survive 
the  testator  and  A.  B.,  and  should  live  to  attain  twenty-one,  is  not  void  for 
remoteness. 

The  testator,  by  his  will,  dated  in  1856,  demised  and  bequeathed  his  real  and 
personal  estate  to  trustees  and  (subject  to  certain  trusts  which  it  is  unnecessary  to 
state)  upon  trust  for  his  nephew,  Thomas  Stephen  Whitaker,  for  life,  with  remainder 
to  the  cnildren  of  Thomas  Stephen  Whitaker  who  should  attain  twenty-one. 

And  he  provided  that  if  any  of  such  children  should  die  before  attaining  twenty- 
one  leaving  issue  at  his  decease,  such  issue  should  take  bis  parent's  share.  But,  in 
case  any  such  child  of  his  nephew  should  die  under  twenty-one  without  leaving  issue, 
or  leaving  such  they  should  all  die  before  attaining  twenty-one,  then  his  share  should 
be  equally  divided  amongst  the  other  children  then  living  and  the  lawful  issue  of 
such  of  them  as  should  be  then  dead,  such  issue  taking  their  parent's  share.    . 

Then  followed  the  clause  on  which  the  question  turned,  which  was  as  follows : — 
[669]  "  Provided  always  and  I  do  hereoy  declare  and  direct,  that  if  there  sAaU  be 
no  m^  or  children  or  remoier  issue  of  my  said  nephew  who  shall  survive  me  and  my  said 
nephew  and  shall  live  to  attain  the  age  of  twenty-one  years,  then  and  in  such  case,  the 
whole  of  my  said  real  and  residuary  personal  estate  and  effects,  moneys  and  premises 
hereinbefore  devised  and  bequeathed,  shall,  after  the  decease  of  my  said  nephew  and 
such  failure  of  issue  as  aforesaid,  go  over  and  be  in  trust  for  and  to  be  conveyed, 
surrendered,  assigned,  paid  and  applied  unto  and  for  my  three  cousins,  GS«orge  William 
Moore  Liddell  and  the  said  William  Liddell  and  Charles  Liddell,  their  heirs,  executors, 
administrators  and  assigns  for  ever,  according  to  the  nature  and  quality  thereof 
respectively,  in  equal  shares  as  tenants  in  common." 

Charles  Liddell  having  died  a  bachelor,  the  testator,  in  1867,  made  a  codicil  to  his 
will,  and  he  thereby  revoked  the  gift  to  the  three  Liddells  and  after  making  certain 
devises  in  favor  of  the  Plaintiffs  William  Gee,  John  Gee  and  Walter  Gee,  he  made  an 
ultimate  and  residuary  gift,  the  validity  of  which  was  contested,  to  George  W.  M. 
Liddell  and  William  Liddell,  their  heirs,  &c. 

The  testator  made  a  second  codicil  in  1859,  whereby  he  revoked  the  ultimate  gift 
of  his  residue  to  the  two  Liddells,  and  he  gave  it  to  the  three  Plaintiffs,  William  B. 
Gee,  John  Gee  and  Walter  M.  Gee,  their  heirs,  &c. 

The  testator  died  in  1860,  leaving  his  nephew  Thomas  Stephen  Whitaker  his 
heir  at  law,  who  had  never  had  a  child. 

[6601  This  suit  was  instituted  by  the  three  Gees  against  George  W.  M.  Liddell, 
Wm.  Liddell  and  Mr.  Hickman  (the  three  trustees  and  executors),  and  against  Thomas 
Stephen  Whitaker,  for  execution  of  the  trusts  of  the  will  and  the  administration  of 
the  estate. 

The  question  was  whether  the  gift  over  to  the  Plaintiffs  was  not  too  remote,  for 
if  so,  they  would  then  have  no  suflBcient  interest  in  the  residue  to  enable  them  to 
continue  the  suit.  This  depended  (as  was  held)  on  the  validity  of  the  gift  to  the 
three  cousins  set  forth  in  the  above  proviso. 

Mr.  Baggallay,  Mr.  A.  Smith  and  Mr.  Jackson,  for  the  three  Plaintiffs  W.,  J.  and 
W.  G^e,  argued  that  "issue"  was  to  be  construed  "children,"  that  the  limitation  was 
not  too  remote,  there  being  a  double  contingency,  and  the  ultimate  gift  being  so 
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wordfid  as  to  take  effect  in  the  event  of  the  three  nephews  surviving  living  persong. 
They  cited  Festing  v.  Allen  (12  Mee.  &  Wil.  279,  and  5  Hare,  576);  Even  v.  ChaUu 
(7  H.-of  L.  Cas.  531,  and  18  Q.  B.  224). 

Sir  R.  Palmer  (Attorney-General)  and  Mr.  Waller,  for  Thomas  S.  Whitaker,  the 
heir  at  law  and  next  of  kin,  ar&;ued  that  the  gift  over,  iu  the  event  of  their  being  do 
children  or  remoter  issue  of  the  nephew  who  should  attain  twenty-one,  was  clearly 
too  remote,  as  it  would  not  necessarily  take  effect  within  the  period  of  a  life  in  being 
and  twenty-one  years  after ;  that  surviving  the  testator  and  his  nephew  meant  living 
at  any  time  after  their  deaths,  and  must  have  reference  to  the  previous  gifts. 

[661]  They  cited  Dtmgannon  v.  Smith  (12  CI.  &  Fin.  546) ;  Deerhurst  v.  Duke  ofSL 
Albans  (5  Madd.  232,  and  2  CI.  &  Fin.  611);  fFare  v.  Pdhill  (11  Ves.  283). 

Mr.  Rendall,  for  William  Liddell,  argued  that  the  substituted  gifts  by  the  oodidl 
were  void  for  remoteness ;  that  the  object  of  the  revocation  was  merely  to  give  effect 
to  the  substituted  gift  in  favor  of  other  persons,  and  that  if  those  substituted  gifts 
failed,  the  revocation,  introduced  only  for  the  purpose  of  such  substitution,  became 
ineffectual,  and  that  the  original  gift  to  the  Liddells  remained  intact.  He  dis- 
tinguished the  case  of  a  simple  revocation  from  a  revocation  accompanied  by  a 
su^titution.  Secondly,  he  insisted  that  that  gift  to  the  Liddells  was  not  too  remote, 
as  the  survivorship  was  limited  to  the  period  of  the  death  of  the  testator  and  his 
nephew.  He  cited  Onions  v.  Tyrer  (1  Peere  Wms.  343,  and  Pr.  Ch.  459) ;  Lewis  on 
Perpetuities  (p.  506) ;  Re  Thatcher  (26  Beav.  365) ;  £x  parte  Earl  of  llchester  (7  Ves. 
348) ;  Bobertson  v.  Powell  (10  Jurist,  442) ;  Barclay  v.  Matkelyne  (Johns.  125) ;  Jarman 
on  Wills  (vol.  1,  p.  156  (3d  edit)). 

Mr.  Baggallay,  in  reply. 

June  11.  The  Master  of  thk  Bolls  [Lord  Bomilly].  The  question  on  this 
will  and  the  two  codicils  is,  whether  the  gifts  contained  in  them  upon  the  failure  dt 
the  children  or  remoter  issue  of  the  nephew  is  or  is  not  too  remote,  and  if  not,  then 
who  is  entitled  under  the  gift  over. 

[His  Lordship  stated  the  limitation  of  the  residue  in  the  will  to  the  nephew  and 
his  children.] 

[662]  The  gift  over  is  "  if  there  shall  be  no  child  or  children  or  remoter  issue  of 
my  said  nephew  who  sheUl  gurvive  me  and  my  said  nephew  and  shall  live  to  attain  the 
age  of  twenty-one  years." 

Now  this  gift  over  is  clearly  too  remote,  unless  the  effect  of  the  word  "survke" 
is  to  confine  the  happening  of  the  event  on  which  it  is  to  take  effect  to  the  day  of 
the  death  of  the  survivor  of  the  testator  and  his  nephew. 

It  is  argued  that  the  word  "  survive  "  imports  that  the  person  to  survive  must  be 
living  at  the  death  of  the  person  whom  he  is  to  survive,  and  that  it  cannot,  aocordii^ 
to  the  ordinary  import  of  the  words  (to  give  an  instance)  be  said  that  Geo.  IIL 
survived  William  III.  That  it  is  true  that  Geo.  III.  survived  his  father  and  his 
grandfather,  but  that  he  did  not  survive  Geo.  I.  or  any  of  the  other  mouarchs  who 
preceded  him  on  the  throne  of  this  realm. 

In  answer  to  this,  it  is  argued  that  the  meaning  of  the  word  "survive"  i* 
more  extensive,  because  if  it  were  so  restricted  it  would  defeat  the  previous  gift  to 
the  remoter  issue  of  the  nephew,  which  I  have  read  and  which  clearly  is  not  confined 
to  the  children  living  at  the  death  of  the  nephew.  It  is  true  that  this  criticism  is 
correct  to  this  extent: — that  the  gift  over  would,  if  so  construed,  have  that  effect; 
but  I  think  that  this  result  ought  not  to  induce  the  Court  to  give  any  other  than  die 
ordinary  meaning  to  the  words  used  by  the  testator. 

My  opinion  is  that  the  meaning  of  the  word  "  survive  "  or  "  survivor  "  imports  that 
a  person  who  is  to  survive  must  be  living  at  the  time  when  the  event  which  he  is  to 
survive  happens.  I  have  consulted  several  [663]  dictionaries  on  this  subject,  such  as 
Johnson  and  Richardson  and  the  authorities  cited  by  them,  and  it  appears  to  me  in 
all  instances  to  mean  to  outlive,  that  is,  to  be  alive  at  the  time  of  a  particular  event  or 
the  death  of  a  particular  person,  which  event  or  person  the  other  is  to  survive.  It  is 
true  that  Dr.  Johnson  puts,  as  one  of  the  meanings,  "to  live  after  the  death  of 
another,"  which,  if  taken  in  its  full  sense,  would  bear  out  the  meaning  contended  for 
by  the  Defendants.  But  all  the  passages  cited  from  the  English  writers  tend  to  the 
conclusion,  that  the  person  who  survives  an  event  must  be  living  at  the  time  when 
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that  event  takes  place.  The  expression  to  Uve  after  is  somewhat  ambiguous  in  itself, 
and  it  is  not  the  ordinary  meaning  as  contended  for  by  the  Defendants.  I  also  think 
that,  in  construing  wills,  words  ought  to  have  such  meaning  given  to  them  (to  use 
the  expression  us^  in  the  celebrated  case  of  Forth  v.  Chapman  (1  Peere  Wms.  663) ), 
that  ret  magis  valeai  quam  pereai. 

I  think,  therefore,  that  the  word  "swrvive,"  properly  speaking,  imports  that  to 
prevent  this  gift  from  taking  effect  the  remoter  issue  of  the  nephew  must  be  alive  at 
the  death  of  the  survivor  of  the  testator  and  his  nephew,  and  consequently  that  the 
gift  over  is  confined  to  the  contingency  which  gives  effect  to  it  taking  place  at  the 
death  of  the  survivor  of  the  testator  and  his  nephew;  that  consequently  the  gift 
over  is  not  too  remote,  and  that  on  the  will  alone,  if  unaffected  by  the  codicils,  the 

gift  over  to  the  three  cousins  George  William  Moore  Liddell,  William  Liddell  and 
harles  Liddell  would  take  effect. 
[His  Lordship  next  considered  the  effect  of  the  two  codicils,  which  it  is  unnecessary 
to  state  further  than  he  came  to  the  following  conclusion  :] — 

I  am,  therefore,  of  opinion  that  the  Plaintiffs  have  a  [664]  sufficient  locus  standi 
to  enable  them  to  maintain  and  continue  this  suit,  as,  in  some  possible  events,  they 
may  become  interested  in  the  property ;  but  I  shall  make  no  declaration  of  rights 
antil  the  event  arises  which  makes  this  necessary. 
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The  Authorized  Reports  of  CASES  in  CHANCERY 
ARGUED  and  DETERMINED  in  the  ROLLS 
COURT  during  the  time  of  the  Right  Honoi-able 
LORD  ROMILLY,  Master  of  the  Rolls.  1865, 
1866.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law  and  Examiner  of  the  Court  of 
Chancery.    Vol.  XXXVI.    1869. 


[1]  In  re  The  General  Imtsbnational  Agknct  Company  (Limitkd). 

Jan.  21,  23,  1868. 

Upon  two  petitions  of  shareholders  of  a  company,  one  praying  for  a  voluntary 
winding  up  under  the  supervision  of  the  Court,  and  the  other  for  a  compulsory 
winding  up,  the  Court,  being  unable  to  ascertain  the  wishes  of  the  shareholders, 
ordered  a  voluntary  winding  up  under  the  suprvision  of  the  Court,  but  directed 
that  any  shareholder  should  be  at  liberty  to  inspect  the  books  and  accounts,  and 
have  liberty  to  apply  to  the  Court  touching  the  matter. 

Upon  a  petition  to  wind  up  a  company,  a  provisional  liquidator  was  appointed  prior 
to  its  being  heard.  Held,  that  the  provisional  liquidator  was  not  entitled  to  appear 
at  the  hearing  (though  served),  and  his  costs  were  refused. 

In  this  case,  two  petitions  were  presented,  one  by  the  chairman  and  secretary  of 
the  company,  praying  that  the  company  might  be  wound  up  voluntarily,  but  under 
the  supervision  of  the  Court.  The  other  by  a  contributory,  who  prayed  for  the 
usual  order  for  the  compulsorv  winding  up  of  the  company.  A  provisional  liquidator 
had  been  appointed  prior  to  the  hearine  on  the  first  petition. 

There  was  no  question  but  that  the  company  must  be  wound  up,  and  the  only 
question  was,  as  to  the  mode  of  doing  it. 

[2]  Mr.  Southgate  and  Mr.  Brooksbank,  argued  that  there  ought  to  be  a  voluntary 
winding  up. 

Mr.  Selwyn  and  Mr.  Q.  Hastings  insisted  on  a  compulsory  order. 

Mr.  Baggallay  and  Mr.  C.  A.  Turner,  for  the  company. 

Mr.  Edmund  James,  for  the  provisional  liquidator. 

Jan.  23.  The  Master  of  the  Rolus  [Sir  John  Romilly].  Although  the  Court 
is  usually  in  the  habit  of  deferring  much  to  the  wishes  of  the  shareholders,  in 
accordance  with  the  recommendation  to  that  effect  contained  in  the  statute,  still  it  is 
in  the  discretion  of  the  Court  to  adopt  or  reject  this  course.  In  the  present  case,  it 
is  extremely  difScult  to  ascertain  the  wishes  of  the  shareholders,  notwithstanding  the 
vote  in  favor  of  the  voluntary  winding  up.  On  the  evidence  I  am  by  no  means  clear 
that  the  majority  are  not  in  favor  of  a  compulsory  winding  up ;  but  their  wishes  are 
so  coupled  with  an  expression  in  favor  of  the  appointment  of  one  or  other  of  two 
gentlemen  as  official  liquidator,  that  it  is  very  difficult  to  satisfy  myself  as  to  their 
wishes  on  the  subject. 
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Upon  the  whole,  I  think  that  the  voluntary  winding  up  under  the  supervision  of 
the  &>urt  is  the  order  which  I  ought  to  make  on  the  present  occasion.  By  these 
means,  if  it  should  appear  not  to  be  conducted  well,  it  will  be  easy  for  any  one  of 
the  shareholders  to  apply  to  the  Court  for  a  compulsory  order ;  I  think  it  wiU  be  less 
expensive  and  equally  effective.  I  shall  direct  that  [3]  any  shareholder  shall  have 
liberty  to  inspect  the  books  and  aooounts  at  all  reasonable  times,  on  giving  reasonable 
notice,  and  that  every  shareholder  shall  have  liberty  to  apply  to  this  Court  touching 
the  matter.  This,  of  course,  will  be  at  his  own  peril,  if  he  make  any  improper  or 
ill-judged  application. 

Mr.  E.  James  asked  for  the  costs  of  the  provisional  liquidator  of  the  petition 
which  had  been  served  upon  him.  He  referred  to  two  unreported  cases  of  Re 
Snoubock,  &c.  Company;  Re  East  Dyliffe,  &e..  Company,  deciaed  in  July  1864; 
but 

Thb  Masteb  of  thk  Bolui  held  that  the  provisional  liquidator  stood  in  the  same 
position  as  a  receiver,  who  was  not  entitled  to  appear,  and  refused  his  costs. 


£3]    Laino  v.  Campbell.    Dee.  4,  6,  6,  8, 1866. 

Upon  the  dissolution  of  a  partnership,  and  the  settlement  of  all  accounts  between  the 
partners,  A.  B.  (the  continuing  partner)  took  some  of  the  debts  as  good  debts. 
One  turned  out  to  be  bad,  the  securities  for  it  having  been  fraudulently  abstracted 
by  a  clerk.  Held,  that  A.  B.  could  not  sustain  a  bill  to  rectify  or  set  aside  the 
settlement  of  accounts. 

The  account  of  a  customer  of  a  firm  consisted  of  debits  and  credits  arising  from  the 
purchase  and  sale  of  goods.  The  partnership  was  dissolved,  the  customer  being 
then  greatly  indebted  to  it^  but  the  account  was  continued  in  the  same  mode  by 
the  succeeding  firm.  Held,  that  the  doetrine  of  appro{Hi»tion  oi  payments  applied 
to  the  debtors  account. 

The  Plaintiff  Laing  and  the  Defendant  Campbell  carried  on  the  business  of  brokers 
in  partaiership,  from  1862  to  the  31st  of  December  1869,  when  the  partnership  was 
disrolved  and  Campbell  retired.  The  dissolution  took  place  on  the  basis  of  Laing 
retaining  the  business,  of  his  payins  and  receiving  all  the  debts,  and  paying  Campbell 
his  share  of  the  capital  and  profits  down  to  the  dissolution. 

[41  To  ascertain  this,  the  accounts  were  gone  over  by  the  partners,  and  they 
agreed  on  such  of  the  debts  as  they  deemed  good  and  on  the  losses  to  be  written  off 
against  those  accounts  which  were  considered  bad  or  doubtful.  The  amount  thus 
found  due  to  the  Defendant,  being  ascertained,  was  paid  to  him,  and  mutual  releases 
were  executed. 

Amongst  the  cnstomers  of  the  firm  was  a  Mr.  Barber,  a  saltpetre  refiner,  and  the 
usual  course  of  business  between  them  was  this : — ^Barber  received  from  the  firm 
wairante  for  raw  saltpetre,  and  he  was  debited  with  the  purchase  value,  and  this 
saltpetre,  when  refined  by  him,  was  sold  by  the  firm,  and  his  account  was  credited 
with  the  produce.  On  taking  the. accounts  on  the  dissolution  of  the  partnership,  a 
large  sum  appeared  to  be  due  to  the  firm  from  Barber  on  the  deposit  of  warrants  and 
other  securities,  and  it  appeared  from  the  books  that  the  debt  was  amply  covered  by 
the  securities.  In  consequence,  upon  the  settlement  of  the  partnership  accounts. 
Barber's  debt  was  placed  in  the  list  of  good  debts,  and  it  was  taken  as  such  by  the 
Plaintiff. 

After  the  dissolution,  Laing  entered  into  partnership  with  Mr.  Merridew,  and 
Barber's  account  was  continued  by  the  new  firm  in  the  same  manner  as  before,  b^ 
debiting  his  account  with  the  purchase-money  of  the  raw  saltpetre,  and  crediting  it 
with  the  amount  for  which  the  refined  articles  were  sold.  But  in  1862  it  was 
discovered  that  during  the  partnership  between  the  Plaintiff  and  Defendant,  the 
warrants  and  securities  deposited  by  Barber  had,  in  many  instances,  either  immediately 
or  shortly  after  their  deposit,  been  fraudulently  delivered  up  to  Barber  by  two 
of  the  clerks  of  the  firm  (Gtoodburn  and  Crowther),  without  repayment  of  the 
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advaoGes  and  without  debiting  Barber  in  the  [5]  books  of  the  firm  with  the  values 
of  the  warrants  and  securities  so  delivered  up.  It  was  then  disoovwed  that  Barber 
was  greatly  indebted  to  the  new  firm,  and  tnat  be  was  hopelessly  insolvent.  The 
consequence  was  that  his  debt,  though  taken  by  the  Plaintiff  as  good,  was  really  bad, 
and  the  amount  was  lost. 

The  Plaintiff,  by  this  suit,  insisted  that^  by  mutual  mistake,  Barber's  debt  had 
been  taken  as  good,  and  that^  consequently,  the  Defendant  had  been  overpaid  to 
•the  extent  of  £1750,  and  he  sought  either  to  recover  this  from  the  Plaintiff,  or  to 
set  aside  the  transaction. 

Mr.  Jessel  and  Mr.  Waller,  for  the  Plaintiff,  argued  that  the  debt  had  been 
accepted  as  good  under  a  mutual  mistake,  both  the  parties  supposing  that  the  debt 
was  fully  secured  by  warrants  and  securities  deposited  with  the  firm,  whereas  they 
had  been  fraudulently  abstracted  by  the  two  clerks.  That  the  Plaintiff  was  therefore 
entitled  to  open  the  accounts  and  have  the  error  corrected. 

They  cited  Fritt  v.  CZay  (6  Beav.  603) ;  Miliar  v.  Craig  (6  Beav.  433). 

Mr.  Selwyn  and  Kekewich,  for  CampbelL  There  was  no  mutual  mistake,  the 
Plaintiff  obtained,  as  a  consideration  for  the  final  settlement,  the  goodwill  of  the 
concern,  and  it  was  important  that  the  debts  due  to  the  concern  should  not  be  pressed 
for  or  got  in,  as  they  would  have  been  if  the  concern  had  been  wound  up.  It  was 
necessary  that  the  usual  credit  to  the  customers  should  be  continued,  in  order 
to  preserve  the  business,  and  for  that  purpose  an  estimate  only  was  made  as 
to  the  value  of  the  debts  outstanding.  The  Plaintiff  can  [6]  no  more  ask  for 
indemnity  against  a  bad  debt,  than  the  Defendant  would  be  entitled  to  an  extra 
myment  from  the  Plaintiff,  if  a  debt  represented  as  bad  had  turned  out  ^ood. 
The  Plaintiff  has  had  the  benefit  of  his  bargain  and  has  since  continued  the  business, 
and  it  would  be  impossible  for  the  Court  to  restore  the  parties  to  their  former 
position. 

Barber's  debt  was  discharged  by  the  subsequent  dealings  between  him  and  the 
new  firm,  for,  bv  the  doctrine  of  appropriation  of  payments,  all  the  subsequent  credits 
must  be  appliea  in  the  dischan^  of  the  oldest  debts ;  Devaynes  v.  NcMe  {Clayton's  eaae) 
(1  Mer.  668);  Merriman  v.  Ward  (1  John  &  Hem.  371);  FemteU  v.  D^eU  (4  DeO. 
M.  &  G.  372). 

Mr.  Jessel,  in  reply,  argued  that  the  doctrine  of  ClaylM's  ease  could  not  apply  to 
the  present ;  that  it  had  reference  only  to  cash  accounts  and  not  to  purchases  and 
sales  of  goods,  and  that  it  would  be  impossible  to  set  off  saltpetre  against  caah. 
Again  payments  made  by  Barber  to  Laing  &  Merridew  could  not  be  set  off  against 
a  debt  of  I^Laing  &  Campbell,  and  that  Barber  never  agreed  to  accept  Laing  & 
Merridew  for  creditors,  in  the  place  of  Laing  &  CampbelL 

Thb  Mastkb  of  thb  Bolls  [Sir  John  Bomilly].  I  will  read  the  evidence;  but 
at  present  there  appear  to  me  to  be  two  fatal  objections  to  this  bilL    In  the  first 

Slace,  it  is  very  difficult  to  hold  that  if  two  persons  meet  together  for  the  purpose  of 
issolving  a  piEutnership,  and  they  take  the  accounts  and  examine  the  books,  and, 
having  aU  the  necessary  materials  before  them,  they  agree  to  set  down  and  divide 
some  of  the  debts  as  [71  good  and  others  as  bad,  one  partner  can  afterwards  come 
and  say,  "If  I  had  looked  more  closely  into  the  matter,  I  should  have  found  an  error, 
and  I  would  not  have  taken  this  debt  as  a  sood  one." 

It  would  be  a  very  different  thing  if  there  bad  been  an  error  in  casting,  or  if 
the  account  had  not  been  entered  in  the  books.  Both  these  parties  were  able  to 
judge  for  themselves,  and  it  appears  to  me  that  they  must  be  bound  by  what  they 
have  agreed  on  at  the  time. 

As  to  the  other  point  depending  on  Clayton's  case,  I  cannot  see  any  diffwenee 
between  this  and  that  case.  Here  the  ordinary  account  between  Barber  and  the  firm 
of  Laing  &  Campbell  is  afterwards  carried  on  with  the  firm  of  Campbell  &  Merridew, 
and  it  is  treated  in  the  same  way,  and  although  some  of  the  payments  are  made  in 
cash  and  others  in  the  sales  of  refined  saltpetre,  still  it  is  treated  as  one  running 
account  and  no  difference  is  made.  If  payments  had  been  made  in  cash  and  bills, 
and  carried  to  the  general  account,  no  express  agreement  by  Barber  would  be 
necessary  for  applying  the  doctrine  of  appropriation  of  payments.  At  present  I  am 
unable  to  appreciate  any  difference  between  tnis  and  Ckiytoria  ease. 
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Dee.  8.  Thb  Master  of  the  Rolls.  In  this  case,  I  am  of  opinion  that  the 
Plaintiff  foils  in  bis  contention.  The  state  of  the  case  is  this : — After  a  partnership 
between  the  Plaintiff  and  Defendant,  which  had  lasted  six  or  seven  years,  it  was  put 
an  end  to,  and  they  ascertained  what  was  due  to  each  partner.  This  bill  is  filed  on 
the  assumption  that,  in  the  settlement  of  the  accounte  and  when  the  release  was 
executed,  there  [8]  was  a  common  mistake,  which  this  Court  will  remedy.  The  facts, 
as  proved,  shew  that  there  was  no  common  mistake,  but  that,  if  any,  it  was  the 
mistake  of  the  Plaintiff,  and  not  of  the  Defendant  The  mistake  alleged  is  this  : — 
They  took  Barber's  as  a  good  account :  on  it  a  balance^of  ;&6892  was  due  from  him,  to 
meet  which  it  turns  out  that  there  were  only  securities  for  about  £2886. 

Close  by  them,  at  the  time  of  the  settlement^  there  was  not  only  a  book  of 
warranto,  but  a  chest,  which  contained  all  the  securities,  which  might  have  been 
ascertained  and  examined.  If  anyone  ought  to  have  examined  them,  it  was  Lain^;, 
for  Campbell,  of  course,  wished  to  treat  all  as  good  debts.  Laine  had  the  means  va 
his  possession  of  ascertadning  the  truth,  but  he  never  inquired,  and  after  subsequently 
dealing  with  Barber  for  several  years,  he  has  found  that  Barber  was  insolvent  at  the 
time  of  the  settlement,  and  he  now  contends  that  there  was  a  mistake,  and  that  the 
arrangement  ought  now  to  be  set  aside. 

If  Laing  had  a  book  containing  an  account  of  all  the  securities  of  Barber,  can 
he  justify  not  examining  themt  No  account  would  ever  be  settled,  if,  by  not 
examining  the  accounts  and  securities,  a  party  to  a  settlement,  several  years  after- 
wards, coald  insist  that  there  was  a  common  mistake.  Campbell  supposed  the  debts 
taken  as  such  were  all  good,  and  he  now  admits  that  Barber  could  not  pay  his  debt. 
But  that  does  not  make  it  a  common  mistake,  or  enable  the  Court  to  set  aside  or 
alter  the  transaction. 

Another  important  consideration  is  this : — That  I  cannot  put  the  parties  in  the  same 
position  as  they  were  before  this  settlement.  If  Barber's  account  had  been  [9] 
examined,  and  it  had  been  found  that  he  owed  £7000,  but  that  the  securities  for  it 
were  only  £3000,  means  might  have  been  taken  to  make  him  pay ;  but  at  last,  when 
the  crisis  arrives,  the  new  firm  gets  only  £1700.  How  can  I  tell  that  more  might 
not  have  been  obtained. 

The  new  firm  go  on  dealing  with  Barber  as  before,  and  that  is  another  unanswerable 
objection ;  for  the  consequence  of  this  is,  that  all  the  payments  made  by  Barber,  and 
all  the  sums  put  to  his  credit,  ought  to  be  applied  in  pavment  of  the  balance  due  at 
the  date  of  the  settlement,  according  to  Clayton's  case  (1  Mer.  568).  I  still  retain  the 
opinion  that  there  is  no  possibility  of  separating  one  from  the  other.  Even  if  you 
could  separate  cash  payments  from  the  other  credits,  I  do  not  think,  upon  looking  at 
the  aooounts,  that  it  would  be  very  beneficial  to  the  Plaintiff. 

The  arrangement  was  this : — Saltpetre  was  given  to  Barber  to  refine,  it  was  then 
sold,  and  credit  was  given  to  him  for  the  prwluce  of  the  refined  saltpetre.  The 
argument  is,  that  these  must  not  be  set  off  against  one  another.  If  they  had  been 
kept  separate  in  the  books,  something  might  have  been  said ;  but  nothing  of  the  sort 
was  done,  and  they  are  all  treated  as  sums  received  from  Barber. 

It  is  one  regular  running  account,  in  which  one  item  must  be  set  off  against  the 
previous  one.  The  Plaintiff  continued  these  books  for  two  years,  and  he  knew  or 
must  be  taken  to  have  known  the  state  of  them. 

The  bill  fails,  and  must  be  dismissed  with  costs. 

p,0]    Lydb,  on  behalf,  &c.,  v.  The  Eastern  Bengal  Eailwat  Company. 

March  15,  Ajml,  1866. 

A  company  established  for  one  purpose  cannot,  against  the  will  of  any  dissentient 
minority  (however  small)  undertake  a  business  foreign  to  its  original  object.  Thus 
a  railway  company  cannot  become  a  steam-boat  company  or  carry  on  a  brewery. 

No  portion  of  the  funds  of  a  company  can  be  applied  in  procuring  the  means  of  carry- 
ing on  a  different  undertaking,  such  as  soUciting  a  bill  in  Parliament  to  confer 
powers  necessary  for  that  purpose. 

The  Court  will  take  the  interests  of  the  public  into  consideration  when  asked  to  interfere 
with  a  railway. 
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This  was  a  motion  for  an  injunetion. 

An  Act  of  Pariiament  passed  in  the  twentieth  and  twenty-firat  jears  of  the  iwgn 
of  Her  Majesty,  cap.  159,  intituled,  "An  Act  for  Incorporating  the  Eastern  Bengal  Bail- 
way  Company  and  for  Other  Purposes,"  and  which  received  the  Boyal  assent  on  the  25th 
August  1857.  It  recited  the  several  persons  lately  associated  themselvea  together  for 
promoting  the  establishment  of  a  company  (to  be  (xdled  "  The  Eastern  Bengsl  Bailway 
Company  ')  for  making  and  maintaining  a  railway,  to  be  called  "The  Eastern  Bengal 
Bailway,"  from  Calcutta,  on  the  left  mink  of  the  Hoogly,  through  the  districts  of 
Kishnaghur,  Jessore  and  Pubna,  to  the  right  bank  of  we  Ganges  to  Kooshtee,  and 
ultimately  to  the  City  of  Dacca. 

The  fifth  section  incorporated  the  company,  with  power  to  purchase,  take,  hold 
and  dispose  of  lands  in  India,  for  the  purposes  of  this  Act,  and  to  make,  maintain, 
regulat^  work  and  use  the  Eastern  Bengal  Ilailway  as  now  proposed,  or  any  railway 
in  India,  wholly  or  partly  in  lien  thereof,  and  any  extensions  of  and  branches  from 
the  same,  and  any  works  and  conveniences  connected  therewith,  including  all  requtsUe 
ferries  and  connections  hy  means  of  floating  bridges  or  otherwise,  acnxs  rivers  ana  vxUers,  and 
other  means  of  communications  by  water. 

[Ill  Subsequently  to  the  passing  of  this  Act,  a  deed  of  settlement  was  executed, 
dateid  the  1st  of  February  1858,  the  second  article  of  which  was  as  follows : — 

"  The  directors  shall  nave  the  fullest  power,  from  time  to  time,  at  their  discretion, 
to  apply  to  Parliament  for  an  Act  or  Acts  for  conferring  on  the  company  all  aocli 
powers  for  extending  the  undertaking,  increasing  the  capital  and  borrowing  money, 
and  all  such  other  powers,  for  any  other  purposes  incident  or  necessary  to  any  of  the 
purposes  of  the  undertaking,  as  the  directors  from  time  to  time  think  fit,  and  may 
take  all  such  measures  in  that  behalf  as  they  think  fit,  and  may  procure  the  introdnc- 
tion  into  any  such  Act  of  all  such  provisions  for  any  purposes  whatsoever  in  any  way 
relating  to  the  undertaking  as  they  think  fit^  and  may  assent  to  the  introduction  into  any 
such  Act  of  any  provisions  required  by  Parliament,  and  may,  in  all  other  respects,  act 
in  and  about  any  and  every  such  application  to  Parliament  as  if  the  directors  were 
absolutely  and  exclusively  interested  in  the  undertaking." 

What  the  company  had  done  was  this : — They  had  constructed  and  opened  the 
railway  from  Calcutta  to  Kooshtee,  a  distance  of  about  100  miles,  and  they  had 
contracted  with  the  Indian  Grovemment  for  an  extension  of  the  railway  from  Kooshtee 
to  Groalundo,  which  was  apparently  about  half  way  from  Kooshtee  to  Dacca ;  bnt  they 
seemed  to  have  no  present  purpose  of  extending  the  railway  from  Goalnndo  to  Dacca. 
Instead  of  doing  so,  they  had  entered  into  arrangements  and  contracts  for  conveying 
passengers  from  Kooshtee  to  Dacca  by  means  of  steam-boats,  which  either  ferried  acroas 
the  water,  or  occasionally,  when  the  waters  were  raised  in  the  rainy  seasons,  by 
traversing  the  country,  then  under  water,  by  steam-boats  drawing  a  small  depth  of 
water  [12]  and  towing  after  them  flat-bottomed  boats  containing  the  goods,  the 
passengers  and  luggage  which  required  to  be  transported  firom  Kooshtee  to  Daooa. 

The  Plaintiff  objected  to  this,  and  remonstrated  with  the  Defendants,  whereupon 
the  company  introduced  a  bill  into  Parliament,  which  proposed  to  give  to  the  ocmipany 
powers  to  acquire  and  employ  ships  and  Vessels  to  carry  passengers,  &c.,  to  and  from 
any  part  of  their  undertaking,  and  to  acquire  coal  and  other  mines,  and  lands  on 
which  there  was  timber,  and  to  provide  footways,  &c,  in  connexion  with  the  under- 
taking, wherever  approved  of  by  the  Government  of  India.  In  addition,  it  sought  a 
general  power  for  the  enlargement  of  the  objects  and  the  purposes  of  the  company, 
and  proposed  that  the  costs  of  the  Act  should  be  paid  by  the  company. 

This  bill  was  filed  by  a  shareholder  on  behalf,  &c.,  against  the  company  and  the 
directors,  insisting  that  it  was  ultra  vires  for  the  Defendants  to  employ  steam-boats,  &c., 
and  that  it  would  be  a  misapplication  of  the  company  to  pay  thereout  the  costs  of  the 
Act  of  Parliament.  The  bill  prayed  an  injunction  to  restrain  the  Defendants  from  so 
using  steam  vessels,  &a,  and  from  applying  the  funds  of  the  company  to  that  purpose. 
It  also  asked  a  declaration  that  the  powers  sought  were  not  authorized  by  the  second 
article  of  the  deed  of  settlement,  and  for  an  injunction  to  restrain  the  Defendants 
applying  the  funds  of  the  company  in  support  of  the  application  to  Parliament. 

A  motion  was  now  made  for  an  injunction. 

Mr.  Soutbgate  and  Mr.  Swanston,  for  the  Plaintiff. 
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513]  Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  Macnaghten,  for  the  Defendants, 
'he  following  cases  were  cited  : — Colman  t.  Eastern  CovmUes  Eailway  Company  (10 
Beav.  1);  Simptm  v.  Denison  (7  Railw.  Gas.  403);  Attomey-Oeneral  v.  Oreai  Northern 
Baihooff  Company  (1  Drew.  &  Sm.  154) ;  Lanecutar,  dc,  Eailway  Company  v.  North- 
JFettem  Raikoay  (2  K.  &  J.  293) ;  Great  JFeatem  Railway  Company  v.  Rushaut  (6  De  G, 
&  Sm.  290);  Simpson  v.  The  Westminster  Palaee  Hotel  Company  (8  H.  of  L.  Gas.  712). 

April.  Thx  Mastxb  of  thb  Bolls  [Lord  BomillyJ.  This  is  a  motion  for  an 
injunction  to  prevent  the  Defendants  from  employing  the  funds  of  the  company  in 
obtaining  powers  from  Parliament  foreign  to  the  objects  and  purposes  of  the  company 
as  originally  established. 

This  is  the  principal  object  of  the  motion,  but  besides  this,  the  Plaintiff,  on  the 
same  grounds,  seeks  to  restrain  the  company  from  employing  steamboats  for  the  con- 
veyance of  goods  and  passengers  beyond  the  limits  of  the  railway.  The  first  object 
mentioned  is  the  most  important,  because,  if  the  bill  which  the  company  is  now 
soliciting  in  Parliament  should  pass  into  an  Act,  it  will  enable  the  company  to  perform 
all  the  Acts  at  present  complained  of,  which  the  Plaintiff  seeks  to  restrain,  and  the 
injunction  for  the  latter  object,  if  granted,  could  only  operate  for  a  few  months. 

[14]  The  general  principles  ot  law  which  apply  to  this  subject  are  well  and 
unmistakeably  laid  down  in  the  various  decisions,  and  which  were  cited  and  com- 
mented upon  in  the  argument.  It  is  quite  settled  now  that  a  company  established 
for  one  purpose  cannot,  against  the  will  of  a  dissentient  minority,  however  small, 
undertake  a  business  foreign  to  the  objects  of  the  original  company.  That  a  railway 
company  cannot  become  a  steamboat  company,  cannot  carry  on  a  brewery  or  the  like. 
It  is  also  settled  that  no  portion  of  the  funds  subscribed  for  the  original  purpose  can 
be  applied  in  procuring  or  in  endeavouring  to  procure  the  means  of  carrying  on 
another  and  different  undertaking,  such  as  soliciting  a  bill  in  Parliament  to  confer  on 
them  the  powers  necessary  for  that  purpose.  This  unquestionably  cannot  be  disputed, 
and  indeed  is  not  disputed  by  the  Defendants,  but  they  rely  on  the  special  words 
of  the  Act  by  which  they  were  constituted,  and  of  the  deed,  the  articles  of  which 
govern  the  duties  and  functions  of  the  company. 

The  question  I  have  to  determine  resolves  itself  into  a  question  of  construction 
of  the  words  of  the  Act  of  20  &  21  Vict.  cap.  clbc.,  intituled  "  An  Act  for  Incorporat- 
ing the  Eastern  Bengal  Kailway,  and  for  Other  Purposes,"  passed  in  August  1857,  and 
also  of  the  words  of  a  deed  of  settlement  of  the  company,  made  on  the  1st  February 
1858,  which  has  been  executed  by  the  Plaintiff  and  the  other  shareholders  of  the 
company.  The  former,  viz.,  the  statute,  applies  to  the  question  as  to  whether  the 
present  proceedings  of  the  company,  in  the  employment  of  steamboats,  exceed  the 
limits  of  the  powers  given  to  them  by  the  Act  which  incorporated  the  company,  The 
latter,  viz.,  the  deed  of  settlement,  applies  to  the  question  whether  the  application  to 
Parliament  for  the  bill  they  are  now  soliciting  is  beyond  the  powers  conferred  upon 
the  directors  by  the  shareholders  [16]  at  the  time  when  they  advanced  their  money 
and  became  members  of  the  company. 

The  5th  section  enacts  that  the  shareholders  of  the  company  shall  be  united  into 
one  body  corporate,  by  the  name  of  "  The  Eastern  Bengal  Bailway  Ck)mpany,"  and 
with  power  to  purchase,  &c.  [see  ante,  p.  101.  What  the  company  have  done  is  as 
follows : — ^They  have  constructed  and  opened  the  railway  from  Calcutta  to  Kooshtee, 
a  distance  of  about  100  miles,  and  they  have  contracted  with  the  Indian  Government 
for  an  extension  of  the  railway  from  Kooshtee  to  Gloalundo,  which  apparently  is  about 
half-way  from  Kooshtee  to  Dacca;  but  they  seem  to  have  no  present  purpose  of 
extending  the  railway  from  Goalundo  to  Dacca.  Instead  of  doing  so,  they  have 
entered  into  arrangements  and  contracts  for  conveying  passengers  from  Kooshtee  to 
Dacca  by  means  of  steamboats,  which  either  ferry  across  the  water,  or  occasionally, 
when  the  waters  are  raised  in  the  rainy  seasons,  by  traversing  the  country,  which  is 
then  under  water,  by  steamboats  not  drawing  much  depth  of  water  and  towing  after 
them  flat-bottomed  boats  containing  the  goods  and  the  passengers  and  luggage  which 
are  required  to  be  transported  from  Kooshtee  to  Dacca.  At  least,  from  the  evidence 
as  far  as  I  can  judge,  this  seems  to  be  the  nature  and  character  of  the  employment 
of  the  steamboats  used  by  the  company.  The  evidence,  however,  is  not  very  distinct 
on  the  subject^  and  I  think  it  probable  that,  if  this  cause  should  conie  to  a^  hearing, 
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more  clear  and  distinct  evidence  might  be  produced,  for  the  paipose  (rf  aocorately 
describing  vbat  it  is  they  do,  and  at  what  times  of  the  year,  it  being  I  think  evident 
that  the  same  sort  of  water  communication,  or  at  all  erents  the  same  dirtiction  of 
water  communication,  is  not  suited  for  all  periods  of  the  vear ;  that,  daring  the  dry 
season,  the  communication  must  be  confined  to  the  [16j  rivers,  while,  in  the  wet 
season,  it  may  probably  be  that  a  more  direct  route  may  be  accomplished.  But  even 
as  described  at  present  I  should  feel  very  doubtful  whether  this  species  of  employment 
and  use  of  steamboats  could  properly  be  brought  within  the  words  "  maintun,  regu- 
late, work  and  use  the  Eastern  Bengal  Railway,  or  any  extensions  of  and  branches 
from  the  same,  and  any  works  and  conveniences  connected  therewith,  including  all 
requisite  ferries  and  connexion  by  means  of  floating  bridges  or  otherwise  across  nvers 
and  waters  and  other  means  of  communication  by  water.  It  certainly  does  not  come 
within  the  words  "  ferries  and  connexion  by  means  of  floating  bridges  or  otherwise 
across  rivers  and  waters,"  and  the  words  "  other  means  of  communication  by  water  " 
must,  I  think,  signify  means,  ejusdem  generis,  with  ferries  and  floating  bridges.  Were 
it  not  so,  these  words  must  include  any  species  of  water  communication,  including 
sea-going  vessels,  which,  even  if  useful  for  some  extension  of  the  Eastern  Beng^ 
Railway,  were  not,  I  tbink,  within  the  scope  and  purpose  of  this  Act 

This  was  contested  by  the  counsel  for  the  Defendants,  and  as  an  illustration  of  the 
manner  by  which  a  railway  company  might  legitimately  embark  in  projects  apparently 
inconsistent  with  its  means  and  objects,  it  was  suggested  that  coals  mi^t  be  necessary 
tar  the  purpose  of  the  railway,  and  that  thereupon  the  company  might  work  a  coal 
mine  for  that  purpose,  if,  by  so  doing,  it  could  obtain  coals  cheaper  than  by  the  par- 
chase  of  them,  and  that  by  so  doing  it  would  be  fair  and  proper  and  not  reoJIy 
inconsistent  with  the  objects  of  the  company,  and  that  if  it  did  work  a  colliery  for  this 
purpose,  it  would  be  foolish  to  prevent  the  company  from  obtaining  a  profit  by  the 
sale  of  such  coals  as  were  raised  and  not  requirea  for  the  company. 

[17]  The  answer  to  this  argument  appears  to  me  to  depend  upon  the  facta  of  each 
particular  case.  If,  in  truth,  the  real  object  of  the  colliery  was  to  supply  the  raOway 
with  cheaper  coals,  it  would  be  proper  to  allow  the  accidental  additional  profit  of 
selling  coais  to  others ;  but  if  the  principal  object  of  the  colliery  was  to  undertake  the 
business  of  raising  and  selling  coals,  then  it  would  be  a  perversion  of  the  funds  of  the 
company,  and  a  scheme  which  ought  not  to  be  permitted,  however  profitable  it  might 
appear  to  be.  The  prohibition  or  permission  to  carry  on  this  trade  would  depend  on 
the  conclusions  which  the  Court  drew  from  the  evidence.  The  same  observations 
apply  here ;  if  the  use  of  the  boat  is  really  to  assist  the  traffic  on  the  existing  railway, 
it  is  lawful  and  proper;  but  if  the  object  be  to  extend  the  traffic  to  places  beyond  the 
railway,  which  the  railway  is  never  intended  to  reach,  then  it  is  illegal  and  beyond 
the  powers  of  the  company. 

I  am  also  of  opinion  that  the  circumstances  that  the  railway  company  is  under  the 
special  control  of  the  Indian  Grovemment,  that  its  funds  are  held  by  the  Grovemment, 
its  expenditure  regulated  by  it,  cannot  alter  the  construction  to  be  put  on  the  words 
of  the  Act,  although  this  Government  control  may  afford  an  admirable  reason  why  the 
company  should  be  invested  with  much  larger  powers  than  are  entrusted  to  an 
ordinanr  English  company,  who  are  unfetterea  by  any  such  restriction. 

If  this  bad  been  an  English  company,  and  the  matter  had  depended  on  this  first 
points  I  think  I  should  not  nave  hesitated  in  granting  the  injunction  applied  for ;  but 
two  circumstances  peculiar  to  this  case  induce  me  not  to  adopt  that  course  on  the 
present  occasion.  In  the  first  place,  it  is  the  duty  of  the  Court,  in  all  these  cases,  to 
take  into  consideration  the  interests  of  the  [ISl  public,  as  was  laid  down  by  Lord 
Cottenham  in  the  case  of  Bigbt/  v.  Great  Western  BaUway  (2  Fhill.  44 ;  14  Mee.  &  W. 
811,  and  19  L.  J.  ^Chanc.)  470).  In  this  case,  the  distance  of  the  place,  where  the 
Acts  complained  oi  are  being  carried  on,  and  the  uncertainty  of  the  evidence  on  this 
subject,  consequent  on  such  distance,  would,  unaccompanied  by  any  other  circum- 
stances, make  me  hesitate  before  I  could,  on  an  interlocutory  application,  stops  the 
Acts  complained  of,  and  thus  possibly  produce  a  suspension  of  an  important  traffic, 
and  occasion  great  public  inconvenience,  a  matter  which  would  be  easily  judged  of,  if 
the  place  where  all  this  was  going  on  was  in  England,  but  very  difficult  to  be  ascer- 
tained satisfactorily  with  regard  to  India.    In  the  second  place,  there  is,  coupled  with 
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this  oircumstance,  the  fact,  that  the  railway  oomjpany  are  themselves  applying  to 
Parliament  for  powers,  whieb,  if  granted,  will  manifestly  include  the  power  of  doing 
the  very  things  which  the  Plaintiff  now  seeks  to  restrain,  in  consecfuence  of  which, 
the  determination  of  the  second  point  I  have  to  decide  seems  to  me  an  essential 
preliminary  to  the  determination  of  the  steps  to  be  taken  in  consequence  of  the 
decision  on  the  first  point  against  the  company;  for  if  the  company  are  justified  in 
employing  the  funds  of  the  company  in  soliciting  the  bill  in  question  before  Parlia- 
ment, it  would  be  idle  to  restrain,  for  a  month  or  two.  Acts  which  Parliament  might 
think  fit  to  legalize  permanently,  and  it  would,  in  that  case,  be  proper  to  suspend  any 
active  enforcement  of  the  decision  on  the  first  point,  until  the  determination  of 
Parliament  as  to  the  second  point  had  been  ascertained. 

If,  however,  on  examining  the  second  question,  I  should  come  to  the  conclusion 
that  the  company  is  not  justified  in  employing  the  funds  entrusted  to  it  by  the  [19] 
shareholders,  for  the  purpose  of  applying  to  Parliament,  then  it  would  be  proper  to 
stay  the  employment  of  the  steam-boats,  at  the  same  time  that  it  stays  the  application 
of  the  funds  of  the  company  for  the  solicitation  of  further  powers. 

The  second  question  depends  on  this  point,  whether  the  application  to  Pai'liament 
is  included  in  the  powers  conferred  on  the  directors  by  the  deed  of  1st  February  1858. 
I  am  of  opinion  that  the  words  of  the  second  article  rally  justify  the  directors  in  their 
present  application  to  Parliament.  In  my  opinion  it  is  impossible  to  frame  words 
more  large,  or  giving  a  more  complete  and  entire  power  to  apply  for  any  additional 
powers  of  any  possible  description,  than  the  words  here  set  forth.  It  may  be  that 
the  powers,  as  given,  would  be  unprecedented,  and  indeed  dangerous,  as  far  as  the 
shareholders  are  concerned,  were  it  not  for  the  circumstances  to  which  I  have  already 
referred,  viz.,  that  the  Indian  Government  always  keeps  a  control  over  the  afiairs  of 
the  company,  regulates  its  proceedings  and  moderates  the  application  of  its  funds. 
But  this  is  not  the  question  I  have  to  consider ;  whether  dangerous  or  not,  this  is  the 
contract  by  which  the  shareholders  have  thought  fit  to  bind  ^emselves,  and  by  which 
they  have  agreed  to  act ;  they  have  chosen  to  embark  in  an  undertaking,  and  advance 
their  money  for  the  puipose  of  it,  in  which  it  was  contemplated  that  new  and  extra- 
ordinary powers  mignt  be  required,  which  it  would  be  difScult  or  impossible  to  define 
beforehand ;  and  this  bein^  so,  they  have  consented  to  give  these  large  powers  to  the 
directors,  to  apply  to  Parliament  for  any  such  addition  as  they  may  think  fit  The 
Plaintiff  and  toe  other  shareholders  cannot  now  complain  that  the  directors  act 
accordingly  ;  and  if  the  Plaintiff  and  the  other  shareholders  think  the  powers  applied 
for  are  [20]  injurious,  their  only  mode  of  resisting  them,  in  my  opinion,  is,  by 
obtaining  the  sense  of  the  shareholders  at  public  meetings  of  the  company,  duly 
convened  for  that  purpose,  or  by  inducing  Parliament  to  come  to  the  conclusion  that 
the  powers  ought  not  to  be  conceded. 

This  being  my  view,  it  follows,  from  what  I  have  already  stated,  that  it  would  not 
be  proper  for  this  Court  to  interfere  with  the  present  proceedings  of  the  company ; 
but  that  this  Court  should  wait  till  the  hearing  of  this  cause,  and  see  what,  if  any, 
additional  powers  and  authority  Parliament  may  have  thought  fit  to  confer  on  this 
company.  My  decision  therefore  on  this  matter  is,  that  of  which  I  expressed  the 
result  Mfore  the  vacation,  viz.,  that  the  motion  should  be  refused,  but  that  the  costs 
of  it  should  be  costs  in  the  cause. 


[21]    Mackintosh  v.  Stuabt.    3/ay  2,  3,  6,  7,  30, 1864. 

A.,  in  India,  on  his  own  responsibility,  invested  money  belonging  to  his  brother  B.  in 
England  in  indigo,  which  he  consigned  to  B.,  and  he  recommended  him,  in  con- 
sideration of  his  (A.)  not  charging  commission,  to  settle  £1000  on  each  of  his  two 
sisters,  which  he  suggested  should  be  invested  in  spelter  and  consigned  to  him  for 
sale.  B.  acceded  to  this,  and  A.  sold  the  spelter  and  remitted  the  proceeds  (nearly 
£4000)  to  B.  on  account  of  his  sisters.  B.  retained  the  money  and  gave  his  pro- 
missory notes  to  his  sisters  for  the  amount.  Held,  that  the  £4000  belonged  to  the 
sisters,  and  that  the  gift  of  it  could  not  be  recalled. 
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In  1841  BiBtera  voluntarily  sarrendered  to  their  brotiier  his  promisaoiy  notes  for 
money  owing  to  them,  but  under  such  circumstances,  the  transaction  ooold  not  be 
sustained  if  complained  of  in  due  time.  One  sister  died  in  1852  and  the  other  in 
1867,  and  the  brother  died  in  1860.  In  the  following  year  a  bill  was  filed  hy  the 
representative  of  the  sisters  to  set  aside  the  transaction.  Held,  that  the  Plaintiff 
wholly  failed,  this  being  an  attempt  to  rip  up  a  transaction  nineteen  years  old, 
when  all  the  actors  in  it  were  deacu  and  wnich  transaction  they  all  understood  at 
the  time. 

Hastie,  the  father,  died  in  1808,  leaving  a  widow  and  a  large  family  of  children 
in  reduced  circumstances. 

In  1821  six  of  these  children  were  living,  namely,  four  sons,  Boberty  John,  James 
and  Archibald,  and  two  daughters,  Anne  and  Marmret  Three  of  the  sons,  vix., 
Eobert,  John  and  James,  were  carrying  on  a  considerable  business  as  ooach  makers  at 
Calcutta,  under  the  style  or  firm  of  Stuart  &  Ck>.,  and  they  were  occasionally  engacrad 
in  commercial  speculations.  Archibald  Hastie  was  carrying  on  business  as  a  sadSer 
in  London,  and  acting  as  agent  to  Stuart  &  Co.,  his  brother's  firm  at  Calcutta.  The 
two  sisters  were  residing  with  their  mother,  and  during  this  time  were  supported  by 
the  united  contributions  of  the  four  brothers.  The  money  obtained  for  the  goods, 
which  Archibald,  in  the  course  of  his  trade,  consigned  to  his  brothers  in  Calcutta,  and 
which  were  taken  or  sold  by  them,  was  remitted  to  him  in  England,  in  the  shape  of 
goods  likely  to  realize  the  most  profitable  return  in  the  English  market.  Accordingly 
it  appeared  from  a  series  of  letters  of  James  to  Archibald,  written  in  June,  Julv  and 
October  1822,  [22]  that  James  had  invested  the  moneys  then  due  to  Archibald  in  the 
purchase  of  large  quantities  of  indigo,  which  he  consigned  to  his  brother,  and  which 
he  anticipated,  from  the  rise  in  prices  and  the  rate  of  ezchatage,  would  realise  a  net 
profit  of  from  £16,000  to  £20,000  to  Archibald.  James  said  that  he  had  done  this 
on  his  own  responsibility,  and  that  he  had  not,  as  he  might  have  done,  charged  anv 
commission  on  the  transaction ;  but  that,  in  consideration  of  this  profit  to  Archibalo, 
and  the  forbearance  on  his  part,  James  hoped  and  requested  that  Archibald,  on  his 
part,  would  settle  £1000  on  each  of  their  two  sisters,  Anne  and  Margaret,  and  in  that 
case,  in  one  of  the  letters  written  in  April  1823,  James  suggested  that  the  £2000  should 
be  invested  in  spelter  and  sent  out  to  Stuart  &  Co.  to  be  sold,  and  the  produce 
employed  for  the  benefit  of  the  two  sisters.  This  was  accordingly  done ;  Archibald 
acceded  to  the  suggestion,  invested  the  £2000  in  spelter  and  consigned  it  to  his 
brother,  under  the  style  of  Stuart  &  Co.,  by  whom  it  was  sold  at  a  considerable  profit, 
and  by  this  means  and  the  high  rate  of  interest  obtained  in  India,  the  £2000  were 
greatly  augmented,  and  (after  it  had  been  still  further  increased  by  a  contribution  of 
£260  by  toe  three  brothers  in  India)  it  amounted  in  the  whole  to  £4001,  6a  5d. 
This  sum  was  remitted  by  Stuart  &  Co.  to  Archibald  Hastie  in  the  month  of  Septem- 
ber 1832,  and  duly  received  by  him  on  account  of  his  sisters.  This  money  was 
retained  by  Archibald  Hastie,  but  he  gave  a  promissory  note  for  £2000  to  each  of  the 
sisters,  to  bear  interest  at  £5  per  cent,  per  annum,  which  he  continued  to  pay 
regularly  to  them  down  to  the  time  of  the  transaction  complained  of.  The  promis- 
sory notes  both  bore  date  the  18th  February  1833. 

In  July  1834  Robert  Hastie,  one  of  the  brothers,  died ;  he  made  a  will  by  whidi 
he  left  all  the  residue  \2S}  of  his  property  equally  between  his  three  surviving 
brothers  and  his  two  sisters,  and  he  made  the  three  brothers  his  executors. 

Six  years  afterwards,  in  Julv  1840,  John,  another  of  the  brothers,  died,  and  he 
made  a  similar  disposition  of  his  property,  dividing  his  estate  between  his  two 
surviving  brothers  and  his  two  sisters. 

The  result  of  these  testamentary  dispositions  was,  that  the  fortunes  of  the  two 
sisters  were  greatly  increased,  and  that,  instead  of  having  only  £2000  apiece,  they 
had,  on  the  death  of  John,  a  fortune,  independently  of  the  promissory  notes,  of  from 
£9000  to  £10,000  each. 

Thereupon,  in  October  1841,  Archibald  Hastie  applied  to  each  of  his  sisters  to 
return  to  him  the  promissory  note  of  £2000.  This  was  accordingly  done  by  each  of 
the  sisters,  by  Mar^ret  in  a  letter  dated  the  3d  November  1841,  and  by  Anne  in  a 
letter  on  the  following  day.  Archibald  acknowledged  the  receipt  of  them  in  a  letter 
dated  7th  November  1841. 
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la  1850  Margaret  married  the  Plaintiff.  Anne  died  in  1852,  the  Plaintifife  wife 
(Marearet)  died  in  1856,  and  Archibald  Hastie  died  in  November  1857. 

This  suit  was  instituted  in  1861,  and,  in  addition  to  other  things,  it  prayed  a 
declaration  that  Archibald  Hastie  fraudulently  obtained  from  his  sisters  Anne  and 
Margaret  (the  wife  the  Plaintiff)  the  sum  of  £4000,  and  it  asked  that  this  amount 
might  be  made  good  out  of  his  estate  to  the  estate  of  each. 

The  answer  set  up  to  this  was,  first,  that  the  trans-[24]-action  specially  complained 
of  was  band  fide.  Secondly,  that  it  was  not,  after  the  time  which  had  elapsed,  to  be 
now  disturbed  ;  and,  thirdly,  that  it  was  included  in  and  covered  by  settled  amounts 
between  the  parties  concerned. 

This  case  was  argued  by 

Mr.  Hobhouse,  Mr.  G.  L.  Bussell  and  Mr.  Leitb,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Boberts,  for  Stuart. 

Mr.  Wood  and  Mr.  Boys,  for  other  parties. 

The  following  cases  were  cited :  Cooke  v.  Lamotte  (15  Beav.  239) ;  Randall  v. 
EningtoR  (10  Ves.  423) ;  Ayhmrd  v.  Kearney  (2  Ball  &  Beattie,  463). 

May  30.  Tkb  Masteb  of  the  Boli^  [Sir  John  Bomiliy].  In  substance,  this 
suit  is  instituted  for  the  purpose  of  setting  aside  the  transaction  respecting  the  £4000. 
The  history  of  the  £4000  involves  the  narrative,  not  I  believe  an  uncommon  one  in 
this  country,  of  the  rise  to  afBuence  and  prosperity  of  a  young  family,  left  in  indigent 
circumstances  on  the  death  of  their  father,  mutually  assisting  each  other,  and 
supporting  the  mother  and  sisters,  who  were  unable  to  co-operate  in  the  business  of 
their  brother. 

[Thb  Master  of  the  Bolls  stated  the  circumstances  of  the  case,  as  detailed  above, 
and  the  letters  of  Margaret,  Anne  and  Archibald  of  November  1841.] 

[261  Certainly,  as  stated  in  the  letters,  the  transaction  does  not  look  quite  straight- 
forward. If  the  transaction  had  been  as  must  have  been  inferred  from  these  letters 
it  would  bear  the  aspect  of  a  brother  recalling  a  voluntary  gift  made  to  his  sisters  to 
support  them  during  indigence,  but  liable  to  be  recalled  when,  from  any  cause,  that 
indigence  should  have  ceased.  But  this  was  not  the  transaction,  the  money  was 
unquestionably  the  property  of  the  sisters,  which  they  could  have  kept  or  invested  as 
they  pleased,  and  although  it  had  sprung  originally  from  the  bounty  of  Archibald,  it 
bad  done  so  at  the  instigation  of  James,  by  whose  exertions  the  amount  has  been 
doubled. 

Judging  also  from  these  letters  alone,  the  surrender  of  the  notes  has  not  the 
appearance  of  a  voluntary  hon&  fide  gift  by  the  sisters  to  their  brother,  and  if  they 
had  instituted  this  suit  against  their  brother,  and  had  done  so  recently  after  the 
transaction  had  occurred,  and  assuming  also  that  there  were  no  more  evidence 
respecting  it  than  I  now  have,  it  would,  I  think,  have  been  very  difficult  for  Archibald 
Hastie  to  have  successfully  sustained  the  transaction. 

But  the  event  occurred  in  November  1841 ;  one  sister  survived  the  transaction 
eleven  years,  and  the  other  fifteen  years,  and  neither  of  them  ever  complained  of  it. 
Archibald  Hastie  himself  died  in  November  1857 ;  and,  upwards  of  three  years  after 
his  death,  when  all  the  actors  in  the  transaction  are  dead,  and  not  very  far  short  of 
twenty  years  after  the  transaction  itself,  this  bill  is  filed  to  set  it  aside  and  to  obtain 
restitution  of  the  £4000. 

On  behalf  of  the  Plaintiff,  this  lapse  of  time  is  attempted  to  be  got  over  by 
reference  to  the  principle  of  [261  equity  that,  in  cases  of  fraud,  time  only  begins  to 
run  from  the  time  when  the  fraud  is  discovered,  and  that,  in  this  case,  the  return  of 
the  notes  was  obtained  by  the  fraudulent  representations  of  Archibald,  and  that  this 
was  only  first  discovered  by  the  Plaintiff  in  searching  amongst  his  wife's  papers  after 
his  brother-in-law's  death,  and  in  tlie  year  1859.  But  I  think  that  this  attempt  to 
get  over  the  lapse  of  time  cannot  be  allowed  to  prevail.  In  the  first^place,  the  repre- 
sentations of  Archibald,  contained  in  his  letter,  though  not  strictly  accurate,  are  not 
devoid  of  truth ;  he  had  given  the  £2000  from  whence  the  money  arose.  Whether 
he  could  have  avoided  giving  it,  and  whether  James  might  not  have  charged 
commission  and  settled  the  amount  of  such  commission  on  his  sister,  it  would  be  idle 
to  inquire  and  impossible  now  to  ascertain,  but  that  Archibald  did  give  the  money 
from  whence  the  £4000  arose  is  certain.     I  am  also  convinced  that  both  the  sisters 
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were  perfectly  well  aware  of  what  the  transactibn  was,  and  that  they  cheerfully  acceded 
to  it  They  probably  felt  grateful  for  all  the  support  they  had  received  from  him 
and  their  other  brothers,  when  it  was  unquestionaDly  pure  bountv  on  their  part,  and 
they  probably  wished  to  keep  up  the  harmony  and  afifisction  wnich  seems  to  have 
pervaded  the  whole  family,  and,  as  they  had  an  ample  independence  from  other 
sources,  that  they  might  well  give  to  Archibald  what,  though  now  their  own,  had 
originally  sprung  from  his  bounty  and  afifection  towards  them.  It  was,  in  fact, 
as  it  appears  to  me,  an  act  of  bounty  and  a  gift  by  the  two  sisters,  and  this  is 
confirmed  by  the  indorsement  made  by  Archibud  Hastie  on  the  notes  themselves, 
which  are  still  in  existence. 

That  Margaret  understood  what  the  transaction  really  was  is  proved  by  the  letter 
of  the  9th  Ju^  1850,  written  before  her  marriage  with  the  Plaintiff.  Nothing  [271 
can  give  a  more  accurate  account  of  the  whole  transaction  than  her  letter.  She  had 
nothing  to  enlighten  her  since  November  1841,  what  she  knew  in  1850 1  am  convinced 
she  knew  in  1841,  and  indeed  throughout  the  whde  affair.  I  am  also  convinced  that 
whatever  Margaret  knew  relative  to  the  transaction  with  Archibald  was  also  known 
to  Anne ;  and  it  is  too  much  to  allow  her  le^  personal  representatives  ten  years 
afterwards  to  claim  against  the  estate  of  her  brother  that  which  she  obviously  abstained 
from  claiming  against  her  brother  when  she  was  alive.  With  respect  therefore  to  the 
£4000,  I  am  of  opinion  that  it  is  an  attempt  to  rip  up  a  transaction  nineteen  years 
old  when  all  the  actors  in  it  are  dead,  and  which  transaction  they  all  understood  at 
the  time.     In  this  respect,  therefore,  the  bill  wholly  fails. 

The  bill,  so  far  as  it  seeks  to  undo  the  transaction  relative  to  the  two  promissory 
notes  of  J&2000,  must  be  dismissed  with  costs. 

[27]    Wakdlb  v.  Oakley.    Nov.  18,  20,  Dee.  1864. 

A.  by  deed  mortgaged  freeholds  to  B.  At  the  same  time,  the  title-deeds  not  only  of 
the  freeholds  but  of  leaseholds  belonging  to  A.  were  delivered  to  B.  Held,  in  the 
absence  of  proof  to  the  contrary,  that  B.  had  no  lien  on  the  leaseholds  for  the 
money  advanced. 

This  summons  was  argued  by 

Mr.  Higgins,  in  support  of  the  summons. 

Mr.  Hobhouse  and  Mr.  Jervis,  for  the  Plaintiff. 

Mr.  Cole,  Mr.  Locock  Webb  and  Mr.  Pearson,  in  the  same  interest. 

The  following  cases  were  cited  :  Roberts  v.  Croft  (24  Beav.  223 ;  2  De  Q.  &  J.  1) ; 
Hunt  V.  Elmes  (2  De  G.  F.  &  J.  678) ;  Cdyer  v.  /VikA  (5  H.  of  L.  Gas.  928) ;  Faughan 
V.  Fandersiegen  (2  Drew.  289). 

[28]  Dec  The  Mastbb  of  the  Bolib  [Sir  John  Somilly].  The  question  raised 
on  this  summons  is  whether  the  representatives  of  the  testator  Phillips  can  claim 
an  equitable  mortgage  on  certain  leaseholds  at  Ampleforth  in  Yorkshire.  The 
suit  is  instituted  for  the  administration  of  the  estate  of  William  Phillips,  who  died  in 
October  1863. 

Id  December  1857  Messrs.  Stevenson  &  Salt,  who  were  the  bankers  of  the 
Defendant  Kichard  Banner  Oakley,  by  his  desire  delivered  to  Messrs.  Blair  &  Co., 
who  were  the  solicitors  of  the  testator  William  Phillips  and  of  Mr.  Oakley,  a  bundle 
of  deeds  relating  to  a  freehold  property  at  Oswald  Kirk  in  Yorkshire,  and  also  to  two 
leasehold  pieces  of  land  at  Ampleforth  in  the  same  county,  for  the  purpose  of  enabling 
the  Defendant  Oakley  to  raise  JC2000  on  the  security  of  them. 

In  January  1868  JC200,  part  of  the  money  required,  was  obtained  from  Mr. 
Goodwin,  and  the  whole  of  the  deeds  relating  both  to  the  freehold  and  to  the 
leasehold  were  deposited  to  secure  that  amount ;  on  the  1st  of  March  1858  this  sum 
was  repaid. by  Mr.  Oakley,  and  on  the  4th  of  March  1858  a  mortgage  was  duly 
executed  of  the  freehold  hereditaments  at  Oswald  Kirk  by  the  Defendant  Mr.  Oakley 
to  William  Phillips  to  secure  the  sum  of  £2000,  but  which  deed  does  not  include  the 
leaseholds.  Mr.  Gould,  of  the  firm  of  Blair  &  Co.,  says  he  prepared  the  indenture 
from  instructions  received  from  Mr.  Blair.     After  the  execution  of  the  mortgage  all 
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the  deeds,  including  those  which  related  exclusively  to  the  leaseholds,  were  handed  by 
Mr.  Blair  to  the  testator,  Mr.  Phillips. 

Afterwards,  on  the  24th  of  Januarv  1862,  a  further  [29]  charge,  by  way  of  indorse- 
ment, was  executed  on  the  first  deed  of  4th  March  1858  for  £4350,  and  this  deed 
does  not  include  the  leaseholds. 

In  October  1863  the  testator,  Phillips,  died. 

Messrs.  Eoy  &  Cartwright,  in  December  1863,  were  the  solicitors  of  the  Defendant 
Mr.  Oakely,  and  they  had  full  notice,  at  that  time,  that  the  deeds  relating  to  the 
leaseholds  were  in  the  possession  of  the  testator  at  his  death,  and  that  they  continued 
to  be  and  were  then  in  the  possession  of  his  legal  personal  representatives. 

I  cannot,  on  the  evidence,  ascertain  whether  the  claim  of  lien  on  the  leaseholds  was 
communicated  to  Messrs.  Boy  &  Cartwright  before  the  mortgage  to  Mr.  Wheldon. 
Gould's  affidavit  says  nothing  about  the  uen  claimed  on  the  leaseholds.  The  paper 
sent  on  16th  November  1863  is  lost  by  Messrs.  Boy  &  Cartwright;  they  ask  for  a 
copy,  and  the  answer  is  given  by  sending  particulars  of  property  real  and  personal  on 
mortgage  to  the  testator,  in  which  paper  the  claim  of  lien  on  the  leaseholds  is  expressly 
set  fortn ;  but  they  do  not  say  that  this  paper  is  a  copy  of  that  which  was  sent  in 
November  1863,  and  they  decline  to  give  any  other.  Upon  this  I  cannot  come  to 
the  conclusion  that  it  is  proved,  as  a  fact,  that  communication  was  made  to  Messrs. 
Boy  &  Cartwright  that  a  lien  was  claimed  on  the  leaseholds  on  behalf  of  the  testator's 
estate  before  tne  mortgage  to  Wheldon.  The  communication  of  the  fact  that  the 
deeds  relating  to  the  leaseholds  were  in  the  possession  of  the  testator  at  his  death  is 
proved,  as  I  have  alreadv  stated.  But  this  does  not  involve  the  fact  that  a  claim  was 
made  for  a  lien  on  the  leaseholds,  and  I  think  that  the  burthen  of  proof  lies  on  the 
representatives  of  the  testator  to  [30]  establish  that  such  notice  was  given  or  know- 
ledge obtained  by  Boy  &  Cartwright.  On  the  17th  November  1864  Mr.  Oakley 
mortgaged  the  freeholds  and  the  leaseholds  in  question  to  Mr.  Wheldon  to  secure 
£5000. 

In  this  state  of  things,  I  have  come  to  the  conclusion  that  the  estate  of  the  testator 
is  not  entitled  to  anv  lien  on  the  leaseholds  for  the  amount  of  the  mortgage.  I  think 
that  the  extent  of  the  contract  between  the  testator  and  Mr.  Oakley  is  shewn  by  the 
contents  of  the  deeds  of  the  1st  of  March  1858,  and  the  24th  of  June  1862.  There  is 
no  evidence  of  any  deposit  with  the  testator  independently  of  these  deeds  and  of  what 
I  have  mentioned.  When  I  say  "  no  evidence  of  a  deposit,"  I  mean  of  a  deposit  vrith 
the  intention  thereby  to  secure  repayment  of  an  advance  of  money.  It  is  true  that 
they  were  deposited  with  Goodwin  for  that  purpose,  but  Goodwin  was  paid  off  by  the 
Defendant  Oakley,  and  Messrs.  Blair  &  Co.  were  the  solicitors  of  both  Phillips  and 
Oakley.  It  is  true  also  that  the  deeds  were  sent  to  the  testator  by  Messrs.  Blair  & 
Co.  immediately  after  the  execution  of  the  mortgage  of  4th  March  1858,  but  if  the 
leaseholds  were  intended  to  be  included  in  the  mortgage  security,  why  were  they 
omitted  from  the  deeds,  and  why,  if  meant  to  be  an  additional  security  by  way  ot 
■deposit,  was  no  memorandum  nude  of  it,  and  why  is  there  a  total  blank  of  any 
evidence  of  such  an  intention  on  either  side  t 

If  I  accidentally  deliver  a  box  of  deeds  to  a  creditor  of  mine,  that  would  not 
■constitute  him  an  equitable  mortgagee.  It  might  well  be  that  the  delivery  of  the 
deeds  would  heprimdfaeie  evidence  of  such  intention  which  would  throw  the  burthen 
of  proving  the  negative  on  the  owner ;  but  if  that  is  so,  I  think  that,  in  the  present 
case,  this  burthen  is  fully  discharged  by  the  pro-[31]-duction  and. examination  of  the 
contents,  purport  and  effect  of  the  two  mortgage  cTeeds  executed  by  Mr.  Oakley  to 
the  testator,  which  shew  the  extent  of  the  contract  between  the  parties — what  one 
intended  to  include  in  the  mortgage  and  what  the  other  accepted  as  a  sufficient 
security. 

I  am  of  opinion  that  the  deeds  in  question  were  sent  by  mistake  with  the  deeds 
relating  to  the  freeholds  to  Mr.  Phillips,  and  that  he  neither  contracted  for  nor 
intended  to  contract  for  any  additional  security  on  the  leaseholds  by  way  of  equitable 
mortgage,  and  that  the  possession  of  the  deeds,  in  such  circumstances,  confers  no  lien. 
Order  accordingly. 
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